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The virtues and vices of professionalism

Jonathan Montgomery

Editors’ introduction
Ethical and legal aspects related to medical professionalism and expertise are significant but are often ignored in training, at both undergraduate and postgraduate levels. However, in recent times this is beginning to change. Increasingly, experts are becoming aware that their expertise has to be earned, retained and developed within the social, legal, cultural and ethical constraints. Probity is one of the key components in medical professionalism. As psychiatrists are often seen as the agents of social control, it is inevitable that the legal framework will play an important role in clinical practice and in the delivery of psychiatric services. This is further complicated by risk assessment and risk management. In this chapter, Montgomery points out the altruistic service ethic in which the expertise of the professional was secured for society through (an implicit) contract with society. Changing social and economic circumstances and expectations mean that altruistic behaviour itself may need to be redefined. Of course professionalism and its values can be criticized as being self-serving, especially if self-regulation is included in the equation. Montgomery points out that with regard to medicine, the law takes to an extreme degree the role of expertise and peers, rather than simply employing external standards. Judges have thus far shied away from defining the standards expected of medical professionals. Montgomery asserts that the law has built on an image of medical professionalism a particular model of healthcare law that assumes and furthermore promotes the moral basis of medical practice. How does this moral basis fit into legal and medical paradigms? Legal decisions and judgments have highlighted both moral and technical bases for the professional role. The challenge for clinicians in these days of increasing guidelines and economic constraints is whether there remains such a thing as clinical freedom, if indeed there ever was. The role of the professional keeps evolving, and the challenge for the profession is to respond to social changes and expectations.

Introduction

Professionalism is a characteristic that can mean many different things. For some, it is the opposite of amateurism – demonstrating the systematic application of expertise in contrast to the blundering of a well-meaning but ill-equipped enthusiast. In this sense, the rise of professionalism is illustrated by the replacement of the Victorian gentleman’s hobby by the modern career scientist. In a modern technologically driven society, to be a professional in this sense is usually a compliment. Other senses are less clearly positive. In some uses, the adjective ‘professional’ captures the detachment required to replace the personal subjectivity of a merely sympathetic emotional reaction with an objective response based on empathy, evidence and careful deliberation. Here, ‘professionalism’ is (at least in part) a defence against the stresses arising from conflicts between the demands of a person’s occupational role and their personal integrity – that is, the instinctive responses generated by their own identities and individual reactions to the circumstances in which their work places them. People are said to behave ‘professionally’ when they continue to perform their normal work roles despite personal provocation (such as threats of violence, blackmail or bribery) or emotional connections with their clients. While this is usually a positive sense of professionalism, and one that those who train professionals will applaud, it can also carry a hint of coldness and lack of a caring attitude that is not always welcomed by ‘clients’, who may find it dismissive and a source of frustration.

Moving beyond the attributes of individuals to groups, an even greater disparity of views can be seen. George Bernard Shaw famously described the professions as a ‘conspiracy against the laity’ but they have seen themselves rather differently. In 2005 a working party convened by the Royal College of Physicians, under the chairmanship of former health minister Baroness Julia Cumberlege, took extensive evidence on what professionalism meant to key health service personnel and to doctors at various stages in their careers (Royal College of Physicians 2005bBIB-328). The working party drew up an explanation of the demands of modern professionalism based on the understanding that

Medicine is a vocation in which a doctor’s knowledge, clinical skills, and judgement are put in the service of protecting and restoring human well-being. This purpose is realised through a partnership between patient and doctor, one based on mutual respect, individual responsibility, and appropriate accountability. (Royal College of Physicians 2005aBIB-327:14)

This approach resonates with the classic work of the sociologist Talcott Parsons, who explained how the special position of professions in society was based on an altruistic service ethic in which the expertise of the professional was secured for society through a social contract that provided status and financial security without a direct link to financial reward, transaction by transaction (Parsons 1939BIB-323). Breaching this social contract would put the continuation of professional services at risk.

Not all sociologists have been so sympathetic to the claims on which professional status is based. Terence Johnson has emphasized professionalism as a mechanism for protecting occupational power. He suggests that the principal characteristic of professions is their ability to dominate their clients and occupational competitors. Thus, professional ‘producers’ are able to define first the needs of consumers and then also the ways in which those needs will be met. This control is justified by reference to esoteric knowledge that ensures a distance is maintained between the competent expert professional and the ignorant lay client. Professional power is maintained by a process of mystification whereby the uncertainty of the relevant knowledge reinforces the incompetence of the lay client (Johnson 1972BIB-312). Seen from such a perspective, traditional claims to professional self-regulation are seen as cynical strategies for the maintenance of power rather than the natural implications of professional expertise and altruistic values.

If this is what professionalism means, then it is difficult to defend it in the context of modern health services. This chapter explores what can be learnt about the nature of professionalism through the lens of the law. It shows how the law has been used to reinforce professional power and how the development of legal doctrine has been predicated on historical assumptions about professionals that may be of doubtful legitimacy and which need defending in contemporary terms. However, it is also contended that some of the themes that can be seen emerging within the domain of law contribute to the basis for a legitimate sense of professionalism.

Translating professionalism into law

English healthcare law has been heavily influenced by the concept of professionalism (Montgomery 1989BIB-316), and it is possible to trace some of the less attractive characteristics to which Johnson drew attention. The law has generally reflected rather than overcome the power that medicine has exerted over other health professions (Montgomery 1992BIB-317), and too often it has been little more than a tool for asserting independence and a weapon in the fight for exalted social status (Montgomery 1998BIB-319). Where the law merely reinforces the social and economic structure of the division of health labour in this way, it offers few clues to how we should respond to claims for professionalism. However, in some areas its rationales are less reactive to power and more constitutive of a normative structure for professionalism. Here, we may stand to learn something more useful.

This can be explored in the law’s approach to clinical negligence. The legal doctrine of negligence is used to determine when one person should pay compensation to another because they have not exercised due care, and their failure to do so caused harm to the ‘victim’ of the mishap. In ordinary circumstances, the judiciary determines what degree of care the law expects people to take, forming a view against the yardstick of ‘reasonableness’. In cases of professional negligence, the position is slightly different; here the test incorporates aspects of prevailing practice from the profession in question. The test that is usually used was set out in an early informed consent case and is known as the Bolam test after the plaintiff in that case (Bolam v W Friern HMC 1957BIB-035). Under that test

a doctor is not guilty of negligence if he has acted in accordance with a practice accepted as proper by a responsible body of medical men skilled in that particular art.

This test fixes the required standard of care not by reference to the judge’s assessment of a reasonable balance of risk but by reference to peer review. Provided that a responsible body of the practitioner’s peers accept that their practice was ‘proper’, then, even if the judge were minded to disagree, the practitioner would not be liable to pay compensation.

Thus far, this is essentially a matter for professionals in general. In the context of medicine, it is clear that the law takes to an extreme degree the incorporation of expertise into the law rather than judging its reasonableness by external standards. The high water mark of such judicial deference can be seen in the development of three glosses on this test that come close to excluding judicial scrutiny of medical practice. First, the fact that judges have concluded that it is not for them to choose between schools of professional thought, so that complying with one of them is sufficient to protect the doctor even where the issue is the cause of controversy within the profession (Maynard v West Midlands RHA 1985). Second, it is now clear that even a small group of specialists can constitute a ‘responsible body of opinion’ (De Freitas v O’Brien 1995BIB-038). Putting these two developments together, it can be seen that doctors are close to being immune from litigation provided that they comply with a basic level of medical practice.

Commentators, including senior judges (Scarman 1987BIB-329), have long observed that this seems to enable doctors to police themselves, and some effort has been made to restrict the Bolam principle to areas of technical expertise. However, this was roundly rejected by Lord Diplock, who, in the third gloss on Bolam, asserted that

The general duty is not subject to dissection into a number of component parts to which different criteria of what satisfies the duty of care apply, such as diagnosis, treatment, advice…no convincing reason has in my view been advanced before your Lordships that would justify treating the Bolam test as doing anything less than laying down a principle of English law that is comprehensive and applicable to every aspect of the duty of care owed by a doctor to his patient. (Sidaway v Bethlem RHG 1985BIB-330)

The judges have begun to express some disquiet at the deference that this approach shows to medical professionalism (Woolf 2001BIB-334), and there is evidence that expert witnesses are being pushed rather harder than had been the case on whether they really regard a practice as proper. The courts have asserted the right to assess the logical consistency of medical practice (Bolitho v City & Hackney HA 1997). However, there seems little evidence that judges have been prepared to take over the task of defining the standards expected of medical professionals (Montgomery 2000BIB-320, 2003BIB-321).

The most satisfactory explanation for this approach seems to lie in the adoption by the judiciary of an understanding of professionalism that mirrors closely the self-image that was captured by the work of Talcott Parsons. The relevant judicial attitudes can be traced through a number of areas of law (Montgomery 1989BIB-316). Concern has been expressed about the technical nature of medical issues, such that the law ‘must take the standard of care and diligence of a surgeon from those who could alone from their expert knowledge inform them of it’ (Mahon v Osborne 1939BIB-313:557). Judges can be found to say that medical negligence is different to other types of negligence claim: ‘A charge of professional negligence against a medical man was serious…. It affected his professional status and reputation.’ (Lord Denning in Hucks v Cole 1960BIB-310). One extract from the Court of Appeal displays particularly neatly the attitudes that were held:

If the unit had not been there, the plaintiff would probably have died. The doctors and nurses worked all kinds of hours to look after the baby. They safely brought it through the perilous shoals of its early life. For all that we know, they far surpassed on numerous occasions the standard of reasonable care. Yet it is said that for one lapse they (and not just their employers) are to be found to have committed a breach of duty. Nobody could criticise the mother for doing her best to secure her son’s financial future. But has not the law taken a wrong turning if an action of this kind is to succeed? (Wilsher v Essex AHA 1986BIB-333, per Mustill L J)

Lord Justice Mustill draws a number of contrasts in this passage. The mother is portrayed as concerned only about finance, while the professionals are seen as altruistic and thought to have gone beyond the call of duty in their commitment to the vital business of saving lives. The incident that might have harmed the boy concerned was regarded as a single lapse, uncharacteristic of their general excellence and dedication. That dedication was revered and the fact that litigation challenged it was seen as a reason for denying liability. There is an implicit acceptance that professionals are not to be equated with the health service that employs them. The latter would be fair game for litigation, but professionals make a personal contribution whose importance is captured in the evocative language of the navigation of ‘perilous shoals’ that are a matter of life and death.

The law has built on this image of professionalism to construct a model of healthcare law that assumes and promotes the moral basis of medical practice (Montgomery 2006BIB-322). This has been particularly explicitly articulated by Lord Donaldson, who has sought to explain that the law constructs a partnership between patient and professional whereby the moral integrity of both is maintained.

No one can dictate the treatment to be given to any child, neither court, parents nor doctors.... The doctors can recommend treatment A in preference to treatment B. They can also refuse to adopt treatment C on the grounds that it is medically contra-indicated or for some other reason is a treatment which they could not conscientiously administer. The court or parents for their part can refuse to consent to treatment A or B or both, but cannot insist on treatment C. The inevitable and desirable result is that choice of treatment is in some measure a joint decision of the doctors and the court or parents. (Re J 1991BIB-324:934)

In constructing this partnership, Donaldson is keen to recognise a moral as well as technical basis for the professional role – hence the reference to conscience. Thus, in one controversial area, he saw the existence of an internal medical ethic as justifying the creation of considerable discretion in doctors as to whether to accept the decisions of young women (under the age of 18) when their parents took a different view. This led him to permit the consent of either the woman or the parents to justify treatment. When it was suggested that this would allow abortion to be imposed upon a young woman who wanted to keep her child, he countered with the fact that he was confident that medical ethics would not permit it (Re W 1992BIB-326:9 
BMLR 22, 31). He thought that the alternative view would place doctors in the ‘intolerable’ position of being sued or prosecuted if they made an incorrect legal judgment as to who to go to for consent. He set out to establish a framework under which the ‘doctor will be presented with a professional and ethical but not a legal problem’ (Re R 1991BIB-325:185).
This arms-length regulation of medicine has been described as an abdication of responsibility by the judiciary. José Miola argues that ‘medical ethics has been allowed to take over from medical law’ on the assumption ‘that there are in existence rules and sanctions available to medical ethics to, first, judge the behaviour of the medical practitioner and, secondly, to be able to discipline him/her if necessary’ (Miola 2004BIB-315:262–263). He shows how such guidance is not always determinative. He sees this as a fault – ‘what is left …is a regulatory vacuum that can only be filled by the individual morality of the individual medical practitioner. If medical law and medical ethics are to serve any kind of purpose at all, this must be seen as clear evidence of their failure to discharge it.’ However, it can also be seen as a deliberate strategy to integrate law and professional ethics into a single system based around a common purpose to which clinical freedom is directed (Montgomery 2006BIB-322). We therefore need to consider how clinical freedom should be understood in the context of competing versions of professionalism.

Clinical freedom: a negative or positive right?

The problem can be illuminated by considering the concept of ‘clinical freedom’ in the light of a strand of philosophical debate about the nature of freedom and liberty. Isaiah Berlin drew attention to the difference between negative and positive conceptions of liberty (Berlin 1969BIB-034). The negative concept of liberty stressed the importance of people being free from coercion by others – protecting individuals from having their actions restricted by the state. He compared this with the idea of positive liberty, the freedom to do things. Proponents of positive conceptions of liberty point out that negative liberty protects those who already have the means and ability to exercise their freedom, but does nothing to ensure that all citizens have at least a minimal opportunity to benefit from their liberties. Positive conceptions of liberty require the investment of state resources to guarantee freedom to act, not merely to police against intrusions by others.

Part of Berlin’s argument was that political movements that were built around the concept of positive freedom too easily collapsed into a form of tyranny that imposed a particular version of the good life upon people, even on those who did not share that vision. However, in a context where the rationale for building a legal system around a concept of professionalism is built on the fact that the professions develop a normative value system that it is desirable to reinforce, then it becomes clear the negative conception of professional liberty is insufficient to deliver the benefits sought. The reason for protecting clinical freedom through the law is not to protect professionals from interference (a negative claim) but to ensure that these professional values can be acted upon (a positive claim). Thus, the proper claim to be made is not one that health professionals should be self-regulating and free from external control, but one that the law should ensure that they are free to act professionally on behalf of those they serve.

‘Clinical freedom’ should not therefore be seen as a slogan behind which medical power should be hidden (a negative conception of freedom from accountability) but as the foundation on which the service that health professionals give their patients is based (freedom to exercise clinical judgement). Assessment of the proper meaning and extent of clinical freedom should be made by reference to its contribution to that purpose. One way in which this positive conception of clinical freedom has become manifest is in the context of professional regulation. Doctors are generally not permitted to practise without a licence from their regulatory body. A model based on freedom from accountability would be characterized by a system which defined the boundaries of acceptable behaviour (punishing those who transgressed them by removing their licence to practise) but gave little consideration to what practitioners did within the scope of those boundaries. On this model, provided that doctors do not overstep those limits, their practice should remain largely immune to external challenge. 

This was very much the picture in the UK prior to 1995. Until that date, the General Medical Council’s guidance on professional conduct and discipline (known as the ‘Blue Book’) was primarily concerned with setting out the type of misbehaviour that might call into question a doctor’s continuing registration. Since then the focus has changed, and a series of documents under the umbrella title of ‘Duties of a Doctor’ introduced a very different approach that set out the content of ‘Good Medical Practice’. This marked a fundamental shift in the nature of professional regulation; from resistance against external scrutiny of clinical judgement on the basis of claims to professional autonomy, to explicitly asserting the principles on which the legitimacy of clinical freedom was based. The enforcement of compliance to these principles through professional disciplinary processes provides a justification for continuing the regulatory processes. It provides assurance to society that the clinical freedom that it provides for medical professionals will in fact deliver the type of professional service that it requires. This can be seen as a positive strategy for asserting professional independence, similar to that followed by nursing (Montgomery 1998), as well as a defensive reaction to scandals that have undermined confidence in self-regulation (Irvine et al. 2010). 

A parallel development can be seen in the growth of evidence-based medicine and the associated expansion in the use of clinical guidelines. Here, the codification of expertise leads to a conception of clinical freedom based on the substance of what should be done, rather than deference to individuals who have received professional training. It shifts the nature of the claims made in the name of clinical freedom away from trust in the individual expertise of doctors towards the implementation of collective wisdom; less the assertion of occupational power than the deployment of scientific knowledge. Where such evidence exists and has been codified into guidelines, then claims to clinical freedom are generally judged against compliance with established best practice. Thus, in malpractice litigation, courts will regard departure from guidelines as providing preliminary evidence that proper professional practice has not been followed. This will not automatically indicate legal liability, but the doctor will need to show that their departure from the protocol was in fact the right thing to do in the circumstances (Montgomery 2003:183–184).

Clinical freedom in UK mental health legislation

These developments in the claims for clinical freedom can be seen with a slightly different emphasis in the context of mental health law. A number of pressures have led the law relating to psychiatry to develop separately from other areas of health care law. These include the earlier expression of scepticism against the evidence base for psychiatry than other areas of medicine, particularly the anti-psychiatry movement of the 1960s. There is also the greater likelihood for tension between the expressed wishes of patients and clinical assessments of their best interests in cases where capacity and autonomy may be impaired by mental illness. There is also a tension between public protection and individual interests, although this features more strongly in the minds of politicians than the evidence warrants. These factors are exacerbated in the context of the use of compulsion for personal and/or public protection. This raises significant human rights concerns, not least in the shadow of awareness of the abuse of psychiatry as a tool for social control in some totalitarian regimes. Claims to clinical freedom are therefore more complex in psychiatry than in other areas. The evidence base for clinical practice is regarded with greater suspicion than for other medical specialties; there is concern for the protection of individuals against coercion and the public against poorly understood (and often overestimated) risk. 

Changes in mental health law over time generally reflect the prevailing understanding of the nature of psychiatry (Unsworth 1987), and the current framework of English mental health law (Mental Health Act 1983, as amended by the Mental Health Act 2007) can be used to illustrate how the contemporary understanding of the nature of professional power influences the way in which it is regulated. Some of its features show how, in this area of law, medical professionalism is unusually constrained by lay oversight. However, it can also be seen how these constraints shape rather than limit the exercise of clinical judgement. Where expertise is directed at balancing the key issues that society recognizes, then doctors are free to exercise it. The aim is to protect clinical freedom to act in the best interests of patients and society. 

The Act structures the decisions to be taken by psychiatrists in two ways, in each case respecting clinical freedom by not dictating the outcome of the decision and accommodating the possibility that different views might be taken of the best way forward. The first mechanism for structuring clinical decisions is by specifying the questions to be asked. Thus, for detention for treatment under Section 3 of the Act, three questions must be addressed by the psychiatrist. The first is clinical: whether there is a diagnosis of mental disorder of a nature or degree making hospital treatment appropriate. Unless such a clinical diagnosis is made, then detention will not be lawful. The second concerns the balancing of risks. Clinicians need to ask whether hospital treatment is necessary in the interest either of the health or safety of the patient, or for the protection of other people. Even where this is the case, detention is only lawful if the treatment would not be provided unless the patient was detained. The third question is whether appropriate treatment is available for the patient. Only if this is case can patients be detained (although short-term detention for assessment may be possible under other provisions of the statute).

The second mechanism for structuring professional power lies in process constraints. Many of the medical powers recognized under the Mental Health Act need to be deployed through collaborative and interdisciplinary procedures. Thus, admission for treatment requires a second medical opinion, making the exercise of clinical freedom a collaborative rather than individual activity. Further, compulsory admission must be initiated by either the patient’s ‘nearest relative’ or an approved mental health professional (usually a social worker). Thus, process constraints minimize the risk that detention will be for reasons other than the purposes set out in the legislation by ensuring that psychiatrists cannot act alone. Similarly, decisions on certain types of treatment under Part IV of the Act require consultation with second opinion doctors, nursing staff and also professional carers who are not medically or nursing qualified. However, they do not remove from the psychiatrist the responsibility for determining what treatment to give. Further observations can be made about the relative positions of different health professions in this legislation (Montgomery 1992), but the key point for this discussion is that the law seeks to direct clinical freedom to the goal for which it is recognized, not merely to establish an area of non-regulation. 

This approach to structuring clinical freedom is driven by a desire to specify conditions under which it will be exercised for the purposes for which it is conferred by society; freedom to exercise judgement rather than freedom from scrutiny. Doctors are not permitted to do whatever they like, but they are given the power to deploy their skills in achieving the balance of rights and risks that society has identified as needing their expertise. Thus, the clinical freedom that is protected is freedom to deliver, not freedom from control. This can also be seen in the use of a Code of Practice so that guidance on good practice can be established with a degree of legislative authority but without the rigidity entailed by statutory provisions. Developing such a Code of Practice, in consultation with the profession, enables the freedom conferred by the law to be directed towards its purpose and uses legal regulation to encourage ways of practising rather than to catch out malpractice (Alderson and Montgomery 1996).

The final interesting feature of the English mental health legislation lies in the subjection of clinical freedom to lay oversight in managers' hearings and mental health review tribunals, now known in England as the ‘First Tier Tribunal (Mental Health)’. This is one of the starkest differences between English mental health law and the more general health care law. Under Section 23 of the Mental Health Act 1983 (as amended) and Chapter 31 of the Mental Health Act Code of Practice (2008 edition), a panel of lay people can discharge from hospital a patient whom the clinician believes should be detained. While there is guidance on the questions that managers should address, there is nothing to indicate how they should treat divergence between their lay view and the professional opinions of psychiatrists, and this remains controversial (Kennedy 2000, Montgomery 2003:340–341). It is easier to see how the tribunals indicate the emergence of a new professionalism, providing a context for clinical freedom rather than either deferring to professional opinion or overriding it. Tribunals are tasked with ensuring that prolonged detention is justified against the criteria set out in the Act, but they are multidisciplinary, with legal, medical and lay members. Thus, they recognize that the issues are not solely clinical but ensure clinical insight in decision-making. 

The development of a new professionalism

The collaborative decision-making procedures that mental health legislation establishes are the key to a modern defence of professionalism, pointing to the way in which the compact between professionals and the state is changing. As Johnson (1972)BIB-312 noted, one of the less palatable peculiarities of professionalism lay in the way that professionals determined not only what options were available to the clients, but also defined their problems for them. This created a context for the compact between state and profession in which the client, for us the patient, played a minimal role. They become the object over which professional power is exercised rather than the main protagonist in the relationship. In this way, high respect for medical professionalism is linked with disempowerment of patients. Indeed, the very word ‘patient’ implies that they are the passive recipient of professional largesse, the object of the contract between the state and the profession rather than the contracting party. This is particularly the case in the context of socialized medicine, where patients do not have a contracting relationship with their doctors. Rather the doctor’s contract is with the state to provide services, on the terms agreed between the profession and the state, to patients. This situation is changing in a number of respects, and a new formulation of the contract between professional and state that gives patients a more central place has emerged. This both alters the nature of professionalism and also makes it more defensible.

The structure of professional employment in the NHS

The notion of a contract between profession and state is often no more than a metaphor that is used to illuminate the nature of the relationship, supposedly reciprocal and based on mutual benefit. In the context of a system for socialized medicine such as the UK’s NHS, this is much more than a metaphor. The majority of doctors hold real legal contracts with the state. This provides an opportunity to see what understanding of the rights and responsibilities of professionals is written into those agreements and how the interplay between professional power, clinical freedom and service requirements is manifest in the terms of the contracts.

The work of general medical practitioners (GPs) is defined largely by a contract, set out in regulations (NHS (General Medical Services Contracts) Regulations 2004, SI 2004/291 as amended) but negotiated between Government and the trade union leaders of the profession in the British Medical Association. While, in cases of deadlock, changes in the terms of the GP contract are occasionally imposed, it remains a clear example of a compact between the state and a profession. The doctors concerned are known as ‘independent contactors’ because although they work for the NHS, they are not formally employed by it. Prior to the early 1990s, the contract did little to specify the work that GPs were expected to do. Indeed, its main clause indicated that GPs were expected to offer such services as GPs usually provided – a self-referring definition that protected the power of GPs to define their own work. Since that time, the contract has been used by governments to incentivize changes in behaviour that it desired, beginning with rewards for high immunization rates and now mediated through the very detailed payment system for achieving various ‘points’ within the ‘quality and outcomes framework’. It still, however, recognizes a high degree of professional autonomy, and the core obligation under the contract is to provide services for the medical management of patients ‘in the manner determined by the practice in discussion with the patient’ (article 15(3) of the 2004 Regulations).

Professional work has therefore become more closely defined by its state patrons than the traditional independence of the Parsonian paradigm. Some have described the consequences of closer control of professional work as undermining the very concept of the profession – deprofessionalizing the relevant occupational groups, or from the perspective of Marxist theorists of professionalism, a process of ‘proletarianisation’ (Turner 1995BIB-332). As the work that doctors do becomes directed by employers in the same way as other jobs, then the differential status of ‘professional’ is diminished. This issue can be seen very clearly in the development of the contract of NHS medical consultants.

Historically, the contractual status of NHS consultants showed very clearly their professional independence from the day-to-day control of NHS managers. Four aspects of their terms of employment can capture the salient points and provide an opportunity to reflect on the way in which the position is developing. First, the contractual parties have changed. For many years, the legal contract was between the consultant and the relevant NHS Regional Health Authority, not between the consultant and the manager of the service in which they worked. Thus, direct managerial control of a consultant’s work was limited by the fact that they were not the contractual employer. The contract was with the general representative of the state, not the specific hospital. This has changed, and the contractors are now the individual consultant and the NHS Trust or health authority for which they work. The position developed again in 2003 when, under the current NHS consultant contract, a specific ‘job planning’ process was negotiated, so that a consultant’s contract will now include an agreement on how their time should be spent in terms of ‘programmed activities’. Job plans vary considerably in their precision and comprehensiveness, but the essential point for the tracking of professionalism is that the consultant’s manager now has the ability, backed up by the legal contract of employment, to see whether the consultant is working in the way expected.

Second, the mechanisms for enforcing the consultant contract when things go wrong and the consultant is in conflict with their employer have in the past looked very different from the more common employment contract. Usually, employers have the contractual powers to discipline and if necessary dismiss their employees. However, in the case of NHS consultants, there was until the 2003 contract a legally recognized buffer against direct managerial control that reflects the different professional status granted to the consultants. Under the earlier terms and conditions, a consultant had an appeal to the Secretary of State in disciplinary issues (under paragraph 190 of the consultant terms and conditions contained in a health service circular (HC(90)9), see Mandal v Rotherham NHST 2000). This has now been replaced by local disciplinary procedures (Chan v Barts and the London NHS Trust 2007BIB-037).

Third, access to consultant status is effectively controlled by the profession through a nationally prescribed appointment process, set out in the law and therefore not within local control (NHS (Appointment of Consultants) Regulations 1996, as amended in 2004). This process ensures professional dominance. The relevant Royal College has to approve the job description, enabling the profession to veto changes that might be desired by local managers. Membership of ‘advisory appointment panels’ was previously prescribed to include almost exclusively existing medical consultants, but this has now been reduced to a majority. Thus, entry to the exalted status of ‘consultant’ was essentially, and may still be, within the patronage of the profession itself rather than its paymasters. Once again, professional autonomy was inscribed in the law but has more recently become more aligned with managerial structures.

Fourth, there is an unusual (possibly unique) remuneration system by which NHS consultants receive ‘top-up’ payments for performance over and above the requirements of their contract. When the NHS was created, the medical profession fought strongly against it, and amongst the tools used by the Government of the day to win them over was money. Nye Bevan famously said that he had won the consultants over by ‘stuffing their mouths with gold’, permitting them to retain their private practice rights and introducing a system of ‘merit awards’ for those consultants judged most worthy by their peers. Consultants consolidated a regular income from the state without loss of their professional freedom (Timmins 1995BIB-331:115). The merit award system provided a subset of consultants with significant additional remuneration above the contractual salary and has developed, through renaming as ‘Distinction Awards’, into the current Clinical Excellence Award (CEA) Scheme, for whose governance the author has been responsible since 2005.

Our interest for the purpose of this piece is in the way in which the changing nature of professionalism can be traced in the recent developments in the awards system. It enables us to track some of the features of a current form of the contract between professionals and state that go some way to illustrating the nature of a new professionalism. Most important are the reforms to the process by which consultants are selected for recognition. Prior to the introduction of the current scheme, Merit and Distinction Awards were conferred through a rather secretive process whereby consultants already in possession of an award considered the merits of those without and selected those they found most worthy for advancement (Kendell 1994BIB-311). Under the framework set out in 2003 for consultants working in England and Wales (Scotland and Northern Ireland have separate schemes), the process begins with an application from the consultant in question, rather than ‘nomination’ by a third party (DH 2003). This moved the awards scheme from one based on internal professional patronage to one based on open competition, and it also facilitated a number of developments in decision-making processes that reflect a changing structure for professional power.

Evaluation of ‘clinical excellence’ for the purpose of the scheme is no longer in the exclusive hands of consultants. The subcommittees of the Advisory Committee on Clinical Excellence Awards (ACCEA) are balanced to comprise half consultant members of the profession, one quarter employer representatives (who may include some medical directors) and one quarter lay people. The recommendations of these subcommittees who score the applications against a published set of criteria (ACCEA 2009cBIB-033) are a very strong predictor of the awards finally made by the Secretary of State (ACCEA 2009aBIB-031). There is recognition of the fact that consultants are more like traditional employees in the fact that eligibility for the scheme now requires consultants to have participated in job planning and appraisal, and their employer has to confirm this and give their own evaluation of the consultant’s contribution as part of the application process. The criteria for judging excellence have gradually developed to reflect the requirements of national policy, incorporating the drive for improved quality by requiring evidence from applicants of their work in these dimensions (ACCEA 2009bBIB-032) and, for the first time in the Guides published for the 2010 Round of Applications
, including markers of excellence that have been drawn up in consultation with patients (ACCEA 2009aBIB-031).

What is happening here is what is currently described in the NHS as a process of ‘co-production’. The old merit award system was run by doctors for doctors, enabling them to commit public funds without either accountability or transparency. The new system aligns the financial incentives with the needs of the NHS, as defined by it leaders, but retains a system of peer review that enables award holders to regard the making of a clinical excellence award as an indication of esteem and not merely a bribe for accommodating managerial demands. The extension of the body of peers who are making the relevant judgements to include managers and lay people and the inclusion of such views in the development of criteria for excellence balance two fundamental dynamics that are essential to a version of professionalism that is needed in a modern health service. The profession continues to be able to develop its standards and values, removed from the immediate concerns of day-to-day management. This gives patients confidence that professionals can stand up for their interests against short-term political or financial expediency. The consultant contract alone risks this development because job plans are agreed and enforced locally without regard to their broader implications. Balanced with the CEA Scheme, there is proper scope for professional independence. The integration of the scheme with national policy developments and the involvement of lay people and managers in the evaluation process prevent the system becoming a bastion of professional privilege that insulates consultants from the need to demonstrate that freedom for them is the foundation for service for others. The exercise of clinical freedom in the interests of patients is rewarded.
Conclusion

This chapter has shown that the concept of ‘professionalism’ can be defined in a number of different ways, with both positive and negative resonances. Lawmakers have absorbed the virtues of a benign vision of the self-image of the profession into their thinking, but in doing so have sometimes reinforced an unattractive version of professionalism as a form of occupational power. As the realization of this transfiguration from virtue into vice has dawned, a cynicism about professionalism has led to an attack on self-regulation and an over-optimistic faith in the doctrinal resources of the law, especially the concept of rights, to redress the balance (Montgomery 1996BIB-318, 2006BIB-322). This development is also based on an impoverished understanding of the nature of professionalism.

What is required is the recognition of the power of the metaphor that professional status is built on a contract between the profession and the society it serves, which has very concrete forms in the case of UK medicine, to provide a mechanism to move forward. The vices of professionalism come to the fore when a profession is able to dictate the terms of the contract and prevent society ensuring that it gets what it bargained for. To counteract these vices with the promotion of consumerism risks as much as it gains. Consumerism is fundamentally amoral. It regards the customer as king irrespective of the acceptability of their motivation and reduces the service provider to an unreflective responder to consumer desires without recognition of the personal integrity of the individuals working in the service (Montgomery 1996BIB-318). This is a model that poorly reflects the motivations of professionals, the nature of the social contract upon which the National Health Service rests (currently enshrined in the NHS Constitution, with its recognition of roles and responsibilities of both patients and staff), or the expectations of patients of high-quality care.

If traditional professionalism enables the profession to dictate the terms of the contract between state and profession, the same problem emerges if the pendulum swings so far as to enable consumers to dictate the terms without regard to the integrity of the profession. Instead, we need a contract that offers both professionals and patients an accommodation that reflects mutual benefits. The freedoms that the law provides professionals must not be based on freedom from managerial interference, but instead set out the conditions that confer the freedom to provide the services that patients, professionals and policy-makers have together defined as the proper purpose of (in our case) medicine.

The Royal College of Physicians working party report argued that the values it had identified as the essence of modern professionalism – integrity, compassion, altruism, continuous improvement, excellence and working in partnership with members of the wider healthcare team – formed ‘the basis for a moral contract between the medical profession and society. Each party has a duty to work to strengthen the system of healthcare on which our collective human dignity depends.’ (Royal College of Physicians 2005aBIB-327:45). This chapter has examined how such a social contract has been inscribed into English law and how it might be revised to meet the needs of a modern professionalism that benefits us all.
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