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Domestic criminal law helps define State sovereign identity. Over the past fifty years
some criminality has become increasingly transnational in character. In the absence of a

universal criminal code (as opposed to specified international crimes), States apply municipal

law to prosecute offences of a transnational nature relying on mutual legal assistance to secure
evidence located outside the prosecuting State.

A comparatively late contributor to the development of mutual legal assistance, the
UK now seeks to influence the work of the EU in developing a legal framework upon which
to base mutual legal assistance and enhanced international law enforcement co-operation. The
course of this development is outlined.

This thesis examines through questionnaire and interview data, investigator and
prosecutor experience of mutual legal assistance mechanisms in gathering of evidence from
abroad for use at trial in England and Wales. Comparisons are made with data from an earlier
survey of UK police (1996) and with an evaluation of mutual legal assistance administrative
mechanisms within the EU (1999-2001) in order to identify changes in investigator
experiences since the EU began to drive the strategic development of regional international
law enforcement co-operation with the Treaty of Amsterdam and to assess whether politicians
and administrators are delivering the solutions needed by investigators working across
national borders.

Set within the legislative context of the Criminal Justice (International Co-operation)
Act 1990, the data indicate that neither this regime nor the emerging EU framework were
addressing all practitioner concerns. Political responses to the New York terrorist attacks of
September 2001, which occurred during data gathering for this thesis, accelerated legislative
construction in the UK and the EU. Updated to include discussion of these changes (some still

not yet entered into force), the thesis now provides a benchmark against which to assess their

impact in due course.
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Preface

Preface

“The motto of the Union shall be: United in Diversity”

Constitution for Europe, Article IV-1

%k %k ¥ X

“freedom loses much of its meaning if it cannot be enjoyed in a secure environment and if 1t 1s
not backed up by a fair and smoothly functioning legal system ...
member States now accept that common problems need common solutions™

Living in an area of freedom, security and justice:
justice and home affairs in the European Union
EC information brochure, December 2000, p.1

* ¥ Xk % ¥

“In an age of international crime, the response also has to be international.
The EU is a very good starting point.”

Lord Clinton-Davis, HL Hansard, Second Reading, Crime (International Co-operation) Bill,
2 December 2002 ¢01.998

* % %k ¥k Xk

“Blblblblll Blblbiblll Blblblll”

Nick Hawkins MP, HC Hansard Standing Committee A, Crime (International Co-operation) Bill,
12 June 2003 col.143

Clive Harfield: Process and Practicalities X1



Introduction

Introduction

Criminality that crosses national borders and which actively seeks to evade
prosecution by doing so, is a phenomenon that has fully emerged in the final quarter of the
twentieth century as the global market economic infrastructure provides opportunities for the
criminal as well as the law-abiding (Mitsilegas et al., 2003:63-64). All sovereign States are
vulnerable to such transnational criminality and as such they are united in adversity. This
thesis examines whether or not, in relation particularly to the UK and the EU, governments
are approaching, through the mechanism of mutual legal assistance and despite different legal
traditions, a position against transnational organised crime in which investigators from

different jurisdictions are truly united in diversity.

All PhD theses are supposed to be characterised by relevance and topicality but there
can be too much of a good thing. As will be illustrated here, and has been supported by other
commentators (ibid.:59-61), the arena of mutual legal assistance and interational law
enforcement co-operation, already rising up the EU political agenda, received added impetus
following the events of 9 September 2001 in New York and Washington DC [hereafter 9/11].
Occurring as these did, twenty months into a planned programme of research, there were
consequences for this thesis that have become manifest in the unconventional structure here
presented. During the lifetime of any research, changes to the subject or research sample

might be anticipated, but in this case the changes were quite significant.

The original intention (September 2000) was to examine the practical issues faced by
investigators reliant upon the mutual legal assistance regime prescribed in the Criminal
Justice (International Co-operation) Act 1990 [CJ(IC)] in order to inform the ongoing debate
within the Home Office about how best to implement the UK’s obligations assumed in May
2000 when the UK signed the EU Convention on Mutual Assistance in Criminal Matters
[EUCMA]). The UK had also just been subject of a peer review by other EU Member States in
relation to mutual legal assistance structures and so these two drivers had initiated a complete
review of the UK’s administrative infrastructure and statutory regime. The author was assured
by a Home Office official (interview 29 August 2000), that because of this review there was
no realistic prospect of statutory changes being made to ratify the EUCMA during the lifetime
of this research. There was thus a potential role for a thesis that looked at investigator’s
experiences alongside those of administrators examined in the EU peer review in informing

policy considerations.

Clive Harfield: Process and Practicalities X11
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The need of European governments to be seen to be responding robustly in the
confused aftermath of 9/11 changed all that. The legislation that previously could not
realistically be anticipated before the submission deadline of summer 2006, was attempted in
vain in late 2001 and summer 2002 (in order to meet an EU deadline of December 2002) and
eventually made the statute books in the winter of 2003, In the third quarter of 2004, much of
it is still yet to come into force. And preparing this legislation diverted Home Office staff
from other mutual legal assistance considerations, necessitating a suspension of the Home

Office review, which was only reinitiated in January 2004 and which 1s not expected to report
until the end of 2004.

The effect of these events, the original research having been completed, was that it
was necessary to revisit certain areas to identify recent changes to the statutory and political
context in which the original research had now to be viewed. This force of circumstance had
dictated that this thesis cannot follow structural conventions. It divides into four parts: initial
discussion of literature and context, discussion of relevant associated research to date and
presentation of the methodology applied here, presentation of this original research and then

further discussion in the light of changed circumstances in order to update the context for the

research.

Chapter 1 introduces the reader to the concept of mutual legal assistance and explains
why such formal interaction is necessary between States. Chapter 2 considers relevant
theoretical models, both legal and political, to identify current approaches to the issues.
Chapter 3 completes the presentation of general context by explaining the development and

evolution of the mutual legal assistance regime adopted in the UK in 1990.

Chapters 4 and 5 move from the literature review and contextual discussion toward

the original research by discussing first the EU peer review evaluation and then a previous

piece of UK police research concerning mutual legal assistance. Against this background the
research gaps are identified, thus demonstrating the scope of original research in this thesis,
before the methodology applied in this instance is presented, dictated both by previous
research and by the personal circumstance of this part-time research student simultaneously

engaged in full-time employment.

Chapters 6 and 7 present the findings of the two research exercises conducted for this
thesis, a self-completion questionnaire and a programme of semi-structured case study

interviews. In Chapter 8 the emerging themes from the research results are discussed and to

the extent possible, compared with the research discussed in Chapters 4 and S.

Clive Harfield: Process and Practicalities X1i1
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The way in which the statutory and political contexts have changed during this
research are briefly outlined in Chapter 9, pointing the way towards newly identified research

gaps before general conclusions are reached in Chapter 10.
A number of appendices support the main text.

One final comment on the geographical parameters of this research: the original
research has been conducted amongst police investigators in England and Wales, an area
which comprises one of the three separate criminal jurisdictions within the United Kingdom
of Great Britain and Northern Ireland. The jurisdictions of Scotland and Northemn Ireland are
considered too distinct in character and circumstance for inclusion here given the constraints
of a PhD thesis. However, there are a number of issues considered within this thesis for which
the distinction between the different UK jurisdictions has no relevance and in those
circumstances it has been convenient to make reference to the UK rather than England and
Wales. No disrespect is intended but for the sake of shorter sentences, references to ‘England’
and ‘English’ are taken to include ‘Wales’ and ‘Welsh’.

W

Clive Harfield: Process and Practicalities X1V



Chapter 1: Why do States need mutual legal assistance?

Chapter 1

Why do States need mutual legal assistance?

In 1,215 pages of a standard text recognised as one of the most comprehensive guides
to international law currently available, Malcolm Shaw makes just a single reference in
passing to the concept of mutual legal assistance between States (2003:598). In the previous
edition of his seminal work he made no reference to it all (1997). Nor, tellingly, does he
include the 1959 Council of Europe's Convention on Mutual Assistance in Criminal Matters
in his seventy-three-page 'Table of Treaties and Agreements'.! Yet he takes forty-nine pages
to discuss the various interpretations of and approaches to the concept of national jurisdiction

and 1t is this very plethora of paradigms that gives rise to the need for mutual legal assistance

between States.

Nor 1s Shaw alone in such academic abstinence. Whilst probing the mechanics of
international law and the uses to which it is put, in a more modestly-sized yet no less thought-
provoking work, Rosalyn Higgins considers problems and processes in international law
without reference to the concept of mutual legal assistance (1994). Which begs a number of
questions. If lawyers versed in the international law determining the horizontal norms of legal
equality by which States regulate their relations with each other (ibid.:1) find no occasion to
discuss it, is 'mutual legal assistance between States' really a tool of international law as the
phrase suggests? Is it perhaps rather political, diplomatic, or administrative in nature? Does it
serve the purposes of States or of organisations and agents working on behalf of States? Are
there States that do not need or resort to mutual legal assistance? What are the characteristics
of this concept with particular reference to investigations into transnational crime? How does

mutual legal assistance relate to international law enforcement co-operation?

What is meant by the term 'mutual legal assistance'?

Immediately a difference in phraseology is encountered. Whereas the Home Office in
England uses 'mutual legal assistance’ (for instance in the Mutual Legal Assistance Newsletter
published quarterly by the UK Central Authority [UKCA] and in Home Office Circulars
[HOC] 16/1997; 23/2004), other States prefer the phrase 'mutual judicial assistance'. The
language of nearly all international legal instruments, meanwhile, employs the less specific

(and thus more accommodating) '‘mutual assistance' (for instance, the Council of Europe

Clive Harfield: Process and Practicalities 1



Chapter 1: Why do States need mutual legal assistance?

European Convention on Mutual Assistance in Criminal Matters 1959, the United Nations
[UN] Model Treaty on Mutual Assistance in Criminal Matters 1995; and the Commonwealth
Scheme Relating to Mutual Assistance in Criminal Matters (as amended in 1999)). * In
relation to non-criminal law enforcement and regulation (such as customs and excise law), the
term ‘mutual administrative assistance’ is used (for instance in the Explanatory Report on the
Convention Drawn Up on the Basis of Article K3 of the Treaty of the European Union, on
Mutual Assistance and Cooperation between Customs Administrations, OJ 98/C 189/01)

Such diversity is founded upon different legal traditions. The Common Law system

applicable in England and Wales, Commonwealth countries and the USA differs from the
Civil Code (also known as the Roman Code or Napoleonic Code) used in European
continental States and their former colonies (Hatchard et al. 1996, chapter 1). In the former,
pre-trial investigation is undertaken by designated investigative agencies such as the police or
customs officers. With the exception of certain intrusive investigative actions that require
independent authorisation by judicial warrant, the judiciary does not become involved at any
stage of evidence gathering. In Common Law States criminal judicial proceedings commence
at tnial (McEwan 1992). Pre-trial criminal investigations in Civil Code countries are
supervised, and in a minority of cases actually undertaken, by the judiciary (which comprises
both trial judges and prosecutors). Hence criminal judicial proceedings begin with the
investigation and not merely at trial (Merryman 1985). It is immediately apparent, therefore,
that judicial co-operation would have a different meaning according to the particular tradition
prevailing. Seeking investigative assistance between Civil Code countries presents no
problem as judiciary will talk to judiciary, but Common Law investigators have no judicial
status and so within the international mutual legal assistance framework cannot directly

request assistance from Civil Code investigators. There would be an "inequality of benefits
and obligations” (UN 19985, 29, paragraph 4).

The UN Model Treaty "was designed as a vehicle for international co-operation
between all countries regardless of legal system or background" (ibid. paragraph 2). Hence it
speaks of "the widest possible measure of mutual assistance in investigations or court
proceedings” (UN Model Treaty, Article 1). This language echoes and elaborates upon the
"the widest measure of mutual assistance in proceedings” provided for in the earlier ECMA
(Article 1), the first such instrument to address assistance (other than extradition) in criminal
matters between Civil Code and Common Law States (European Committee on Crime

Problems [ECCP] 1971:10). The Harare Scheme makes provision for assistance "in respect

' He makes only two references to one of the several international conventions addressing crime
suppression (the 1988 Vienna convention against drugs) and both of these are in footnotes.
? Hereafter the 'ECMA', the 'UN Model Treaty' and the 'Harare Scheme' respectively.

———
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Chapter 1: Why do States need mutual legal assistance?

of criminal matters" between "competent authorities” within Commonwealth States (Harare
Scheme, Article 1(3)) and does not preclude Commonwealth States from entering into

bilateral or multilateral assistance treaties with non-Commonwealth countries (Article 1(1)).

Given the sensible flexibility afforded by use of the term 'mutual assistance', it is
interesting to observe that the Manual on the UN Model Treaty draws a very clear distinction
by noting: "that the expression 'mutual assistance in criminal matters' (as in the title of the
Model Treaty) is not the same as 'mutual legal assistance' (as in Article 7 of the UN
Convention against Drug Abuse and lllicit Trafficking in Narcotic Drugs and Psychotropic
Substances of 1988" (UN 1995, 29, paragraph 3). > The Manual explains this distinction by
citing the differences in legal tradition between Common Law States and Civil Code States
(ibid.). At first sight this explanation seems to equate 'mutual legal assistance' with 'mutual
judicial assistance' and the subsequent paragraph (4), does indeed refer to such equivalence.

But the distinction is less obvious when the original texts are consulted.

Article 7 of the UN Drugs Convention requires signatory Parties to afford one another
"the widest measure of mutual legal assistance in investigations, prosecutions and judicial
proceedings” relating to the offences specified in the treaty. As will be seen below, the actual
activities provided for are almost identical to those of the more general Model Treaty. The
provisions of Article 7 of the UN Drugs Convention are sufficiently broad and inclusive for

the distinctions between different legal traditions to be immaterial.

The same wording appears in Article 14 of the UN Convention against Transnational
Organised Crime [UNTOC] signed at Palermo, Italy, November 2000. Neither the UN Drugs
Convention nor UNTOC is a mutual assistance convention per se, being rather treaties aimed
at suppressing specific criminality, but both make provision for "mutual legal assistance" in
relation to multilateral agreements to combat specific forms of criminality. In both cases a list
of activities held to comprise mutual legal assistance is presented by way of definition (for
instance evidence-gathering, service of judicial process documents, search and seizure,
handling evidential exhibits). All of these activities feature in the UN Model Treaty and in
conventions established for mutual assistance in criminal matters and the purpose of crime

suppression treaties, in making such provision, is to ensure that mutual legal assistance

measures are available to facilitate co-operation between Signatory Parties in the absence of

any formal mutual legal assistance treaty [MLAT].

The relationship between the ECMA and the European Union's 2000 Convention on

Mutual Assistance in Criminal Matters [EUCMA], introduces yet another perspective in

which mutual legal assistance occupies a hybrid position between international treaty law and

* The UN Drugs Convention is also often referred to, as the Vienna (Drugs) Convention.
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European Community law (Schomburg 2000:58). As things currently stand, the EUCMA, like
other Justice and Home Affairs [JHA] instruments within the European Union [EU], is an
intergovernmental treaty similar in status to the ECMA and the crime suppression
conventions. It remains to be seen whether the new EU constitution (OJ C169/1 2003) will
provide the starting point for a migration of JHA instruments from Third Pillar

intergovernmental status to First Pillar direct effect status. (On this there is further discussion
below, Chapter 9).

The Home Office preference for the phrase 'mutual legal assistance' instead of 'mutual
assistance' defines a rather different distinction (Lorma Harris, UKCA interview, 29 August
2000). 'Mutual legal assistance' refers to formal requests for assistance using treaty provisions
whereas 'mutual assistance' refers to informal direct contacts between UK investigating
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