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COMPLYING SHIPPING DOCUMENTS UNDER UCP 600
By Anna — Mari Antoniou

This thesis analyses the Uniform Customs and Readbr Documentary Credits
(UCP) against the backdrop of the question: ‘whatudnents must a beneficiary,
acting as seller under an international sale ofdgamarried by sea, present to a bank,
and how must he present them, in order for the emtetion to be considered
compliant?’. It interprets the rules through thewaer to this question by looking at
national law but also the range of supporting nialtgublished by the International
Chamber of Commerce. This includes the Internati@andard Banking Practice,
Banking Commission Opinions and RecommendationsDX®E@DEX decisions. It is
unique, because it is one of the few pieces of @natresearch to place emphasis on

these documents and argue that they provide datidin and addition to the UCP.

The result of the analysis is a list of proposals &mendments and additions,
specifically to UCP but also in some cases tolatteredit law generally. It is these
proposals and the arguments for them that are rilgenal contribution to research.
Perhaps the most daring submission, never madeeb&foanother piece of legal
writing, is the proposal that the location of theadd Exception to the Autonomy
Principle of letters of credit, and indeed all eptoens to the principle, are to be found
in the UCP themselves. Where past research hasaatlgrheld that the UCP do not
deal with fraud, | submit that they do, and thelgsia of the corresponding articles
evidence this.

The law is stated as at 1 September 2011.

Word count: 73, 238
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COMPLYING SHIPPING DOCUMENTSUNDER UCP 600

CHAPTER 1

I ntroduction

A. The question

It has been approximately four years since the deiform Customs and Practice on
Documentary Credits (UCP) have been in force ané@menow beginning to see the
effect that they are having on the trade financeketaln this thesis, | am asking the
guestion: what documents must the seller presetiitetdbank under a letter of credit,
and how must he present them, in order for thegmtation to be determined as
compliant, and thereby receive payment for goodedsesent by sea? The purpose is
threefold. Firstly, to indeed answer the questibwioat the seller must do. Secondly,
in the process of answering the question, to ifleptiovisions or areas of the UCP
that are problematic. Lastly, to evidence that ¢hebkjectives can only be fulfilled
when all sources of information connected to thePU@nd published by the

International Chamber of Commerce are utilised.

The reader will note that my question concernsnagrmational sale of goods carried
by sea. The thesis is therefore limited to carriagevessel and does not cover air,
road or rail. The primary reason for this is thatriage by sea is by far the most
frequent method of trading. A reported 90% of tristill carried by séaand thus
the investigation of the UCP takes place agairistliackdrop. This is not to say that
other modes of transportation do not merit invediom; indeed in recognition of such
modes | do deal with combined transport (involveen). But in order to take this
thesis to greater depths of research, | have oedifthe scope to carriage by sea,

which also incidentally is the most frequent intdronal trade scenario

! See IMO Maritime Knowledge Centre Internationaipping and World Trade Facts and Figures
October 2009 at pg 7 para 2.1 available at
www.imo.org/KnowledgeCentre/ShippingFactsAndNewsRbleandimportanceofinternational Shippi
ng/Documents/International%20Shipping%20and%20V¥oRdTrade%20-
%20facts%20and%20figures%200ct%202009%20revl  BiG&b41.pdf




B. The UCP

In 1933 the International Chamber of Commerce (I€&) promulgated the Uniform
Customs and Practice for Documentary Credits whrehtoday in their sixth revision
(UCP 6006). The primary objective of the ICC was to faciiitathe flow of
international trade and to alleviate the confus@aused by individual countries
promoting their own national law. The aim therefaa&s to create a set of contractual
rules that would allow uniformity in the letter ofedit arena. It is stressed that the
UCP are created by experts in the private sectdr ae the work of a private
international organisatidnThe current version was intended to address dprents

in the banking, transport and insurance industagesvell as to clarify language and
structure issuds They are accompanied by several documents. Tise if the
International Standard Banking Practice (ISBMyhich is characterised as “a
necessary companioh’The second set of sources is Banking Commissjzini@ns,
which are exactly what they say. The ICC Bankingn@ossion offers its opinion on
gueries concerning the UCP or the ISBP. The thetl & sources is DOCDEX
decision& which stand for Documentary Credit Dispute ResoluExpertise. The
decisions are reached by a panel of three expedi€@an be binding on the parties if
they so agree It is a cost effective way to finding a solutiom a letter of credit

dispute without going to court.

It is worthwhile commenting here on the relatiopshietween the UCP and these

accompanying sources of letter of credit pracfidee ICC has stated in the Foreward

22007 Revision ICC Publication No. 600 Paris 208BN: 978-9284212576. The previous revision
was in 1993and published as ICC Publication No, 5@0is 1993, ISBN: 978-9284211555 (hereinafter
UCP 500).

3UCP 600 pg 3

4 UCP 600 pg 11

® International Standard Banking Practice for theafBination of Documents under Documentary
Credits 2007 revision for UCP 600, Published by & 681, Paris 2007, ISBN: 978-9284200191
®UCP 600 pg 12

" See for example: ICC Banking Commission ColledBuinions 1995-2001 Published by ICC No.
632, Paris, 2002, ISBN: 9284212979 (hereinaftem@pis 1995 — 2001); ICC Banking Commission
Unpublished Opinions 1995-2004 Published by ICC W60, Paris, 2005, ISBN: 978-928413412
(hereinafter Opinions 1995 — 2004) and ICC Bankimgnmission Opinions 2005 — 2008 Published by
ICC No. 697, Paris, 2008, ISBN: 978-9284200597dlmafter Opinions 2005 — 2008)

8 See for example: Collected DOCDEX decisions 199F22Published by ICC No. 665, Paris, 2004,
ISBN: 9284213347 (hereinafter DOCDEX 1997 - 2003)

? http://www.iccwbo.org/court/docdex/id4493/index. htm




of the ISBP? that the specific publication provides “an ingdint checklist of items
document checkers could refer to in determining hgthe] rules on documentary
credits...appl[y] in daily practicé®. In other words, it is much like a UCP handbook:
“it fill[s] the gap in the market between the geadeprinciples in the UCP and the
daily job of the practitionef®. The Introduction to the ISBP however goes further
still to describe it as a “necessary companiomd the UCP 600 and an “invaluable
aid"'* to letter of credit participants. Throughout ttiigsis, the reader will find many
examples where the ISBP (and indeed the CommisSipimions and DOCDEX
decisions) is proved to contain the answer to tquéar letter of credit problem, even
where the answer is absent in the UCP. Clearlyl@ is right; it is anecessary
companion. One feels such necessity however, is begphasised, or more
appropriately declared, in the rules themselvesteMeimplying that the ISBP is
important in the Foreward or Introduction is suretyt enough when the publication
plays such an essential role; not least becausallnptactitioners will read anything

other than the rules themselves.

It is therefore suggested that ISBP and indeed Glenmission Opinions and
DOCDEX decisions are given some sort of formal ditagp at least within the ICC
arena (to give them legal standing would be absulidn the UCP have no such
standing). An effective way of doing this would twe directly state this standing
within the rules themselves e.g. for Article 1 (Aipation of UCP) or Article 3
(Interpretations) to state that when parties imtrghe UCP they should supplement
the rules with the accompanying material and gsenach weight to these materials
as required by the specific case. This is not aehalea; it is similar to the quasi-

authoritative standing givéhto the Schlosser and Jenard reports in relatiaghetEU

19page 3 of ICC Publication number 681

" hid

21hid

13 page 11 of ICC Publication number 681

“Ibid

'3 The Civil Jurisdiction and Judgments Act 1982 méueBrussels Convention 1968 law in the UK.
Under sub-section 3(3) (Interpretation of the BelsLonventions) the reports of P. Jenard and P.
Schlosser (as well as several others) “may be der=il in ascertaining the meaning or effect of any
provisions of the Brussels Convention and shallgbeen such weight as is appropriate in the
circumstances”. They are not therefore formally,l&wt they are clearly recognised as essentiastool
for the interpretation of the law and will thus gigen due consideration in court. In similar ligtite
ISBP, Opinions and DOCDEX decisions could be giggnal recognition in the UCP articles.



Brussels Conventidfi By doing this, the position of the ISBP, Opinioasd

DOCDEX decisions in relation to the UCP will be madear and also alert the
parties to the wealth of information to be foundhase publications. If we follow the
argument that these materials are like cases ttatate, the conclusion of the
argument should be that like case law, Opiniongid€dens and the ISBP should be
recognised by the statute (i.e. the UCP) as tHmdilmuscle to the legislative

backbone.

Now that the reader has a brief background of tik# Wve can continue with the

relationship between the UCP and law.

| refer to the UCP as ‘rules’ throughout the themsl this is both intentionally but
also misleading. It must be clear that the UCP havéegislative force, they are not
law and they have not been issued by a governmbeothl. They are called ‘rules’ in
this thesis because they are characterised asbyuitte ICC’ and are binding on all
parties to the letter of credit when they have b&qressly incorporated. They are in
effect contract terms to which the parties are blounless a certain provision is
expressly modified or exclud&dWe shall not go into the issue of incorporatieneh
but it is important to note that the SWIFT fdrhused by the majority of countrfés
as the application for a letter of credit (whiclenhforms the basis of the credit
conditions) includes a field entitled “40E Applidabrules” which must be
completed’. Communication through SWIFT therefore will requéither the current
version of the UCP or previous versions to appiythe unusual case that field 40 E is
not filled in, it is generally considered that timere fact that SWIFT is being used is

16 Brussels Convention on Jurisdiction and Enforcarnédudgment in Civil and Commercial Matters
1968

" See Article 1 of UCP 600

18 1bid

19 Society for Worldwide Interbank Financial Telecommitations (The global provider of secure
financial messaging services) Seavw.swift.comfor more information.

2 http://www.swift.com/about_swift/company_informatitndex.page?lang=etSWIFT is used in
more than 208 countries in the world and over 8,B@@king institutions. Note: the definition of
“country” may vary; the United Nations consists18f2 recognised sovereign states and thé?183
Vatican City. SWIFT may therefore include in itslazdation states which are not universally
recognised e.g. Northern Cyprus. For an examplke SWIFT form see Malek, A. and Quest, D Jack:
Documentary Creditd" Edition 2009, Tottel Publishing, ISBN: 9788459234(hereinafterJack)
Appendix 5 at pg. 541

%L See Debattista, C. The new UCP 600: Changes tetiuer of the seller's documents under letters of
creditJBL 2007, Jun, 329 at footnote 8.




enough to apply the UCP to the letter of cf&dithe result is that the vast majority of
letters of credit issued by banks will be reguldbgdhe UCP as the market standard.
They are therefore at the centre of credit openatiand thus the most important
element of the letter of credit process.

A last point to note in connection with this gerendroduction into the UCP is that
apart from keeping in mind the relationship of thdes to the accompanying
documents and their relationship to the law, thedlee must also keep in mind the
relationship between banking practice and shipgiregctice. The UCP necessarily
envisage that they will be used by traders, shppad bankers alike. They thus try to
cater for all three. However, even where thesectpeeties are essentially working on
the same underlying transaction, they are approgchi from very different
perspectives. What one party may consider a ususiom or practice in their
business, will not necessarily be a usual custorpractice in another’s. Thus there
will be times in the thesis when shipping practommflicts with banking practice.
How to rectify such divergence depends on the qddr issue at hand but the best
possible general suggestion is this: The UCP mathee to harmonise the law of
letters of credit which is a banking tool, but tketter of credit owes its existence to a
sale contract and invariably connected to thatarsiage contract. We are trying to
facilitate trade, not banking, and thus banking:fica must yield to shipping practice
when the two conflict. If it does not, the UCP wsimply be disregarded. Shippers
and traders want to know that the customs they lheen used to for hundreds of
years are reflected in the UCP and if banking jractastly competes with shipping
practice, effect should be given to the tradersestations, not the banker’s. There is
of course a balance required, after all, bankelisnet take on risks that do not agree
with their usual business methods; but in situatiohtrue conflict, perhaps it is best

that banking practice steers towards the shippirsgoen, as opposed to the opposite.

2 See Opinions 1995 — 2001 R305



C. The Purpose

The main objectives of this research are to analys&JCP and:

1) determine the requirements a presentation of dootsr(sssued under a G
sale) must meet in order for it to constitute a plying presentatiof;

2) determine the process the bank will follow to exansuch presentation both
as a whole and as specific documéhts

3) determine the obligations and process by whichrk all honour or refuse
the presentatidf;

4) determine whether the bank can protect itself frtoss either through
possession of specific documents or by rejectirgggmtations which are not
favourable despite being compliéfht

5) through the above determinations interpret the @@& provide proposals for
the clarification and modification of the rulespad) with the addition of new

provisions that are submitted as necessary incatipoS®,

Throughout the paper the reader will find the psal® clearly marked, my own
contributions being in italic, as well as a combitist at the end of each Chapter. The
reason this research is necessary is that desgiteevision of the UCP taking place
only three years ago, there are many areas of teentent that are vague,
problematic or non-existent in some cases. | donmedn to make it sound that the
rules are a disappointment. They by no means at¢hmy are a vast improvement on
the previous edition. This research however iscooterned with comparing the two,
although this has been done in order to illustcaeain points. My objective is to
carve a route through the rules based on the bagkdr question, and provide

suggestions (now that we have the first cases entgean the new rules) on where

% Cost Insurance Freight. For more information €€ Incoterms 2010: rules for the use of domestic
and international trade termBublication No. 715, Paris 2010, ISBN: 978-92841) The reason for
using this specific sale arrangement is that wé avihlyse the UCP articles on transport documents
and insurance policies also. For the seller tointgach documents he must have contracted to procur
both the carriage and insurance contracts, thusi€hecessary. For more details on CIF sales see
generally Sassoon, D. M. CIF and FOB contradt€Edition, Sweet and Maxwell, 1995, ISBN: 978-
0421513204.

24 This will be done in Chapter 2

% See Chapters 2, 3, 4 and 6

% See Chapter 7

2’ See Chapters 5 and 8

% This is accomplished throughout all chapters \@itiapter 9 giving a combined list of proposals.




they are lacking certainty. The research is unigeeause of the emphasis on the use
of Opinions and DOCDEX decisions which have thuskieen put aside by many
writers on the subject in acadefifial suggest these Opinions and decisions are just
like cases to a statiife They clarify, explain and in some cases add ¢ortites. This

is my own analysis, my own proposals and it iseh@®posals, and the arguments for

these proposals that make my thesis an originaliboition to research.

| must make a note here that the UCP are accongbagia supplement for electronic
presentation (Version 1.1 located at the back ef¢lime document) which is called
eUCP. It is not the objective of this paper to gsalthese rules in any way for the
following reasons. Firstly, they are seldom We®econdly, they have only been
updated to reflect the changes of the UCP as toitetogy as opposed to their own
independent revision. Thirdly, they must be reagktber with the UCP to operate
successfully. Lastly, that any investigation intbe telectronic presentation of
documents would require entirely separate reseanchissues relating to electronic
commerce systems that simply could not fit into $pecial constraints of this thesis.
Moreover, such an investigation would merit its owdependent platform as an
entirely separate paper as opposed to a chaptbisithesis. The eUCP are therefore

entirely out of the scope of the present invesiogat

29 With the exception oflack and Bridge, M. Benjamin's Sale of Goo#88Edition, 2010, Sweet and
Maxwell ISBN: 978-1847038623 (particularly Partwho use the Opinions quite frequently.

% Note that the difference between cases and omirimthat cases are binding whereas the opinions
can only be persuasive evidence. They interpretU@8P. If we were to rank the sources in preceding
order clearly UK statutes and case-law would talez@dence. The UCP would follow, then the ISBP
followed by an equal footing of DOCDEX decisionsda@pinions, although there are many more
Opinions than there are decisions.

31 See page 55 of UCP 600 on Introduction to eUCP.



D. The Process

Our background question (“What documents must ¢flerspresent and how must he
present them?”) allows me to analyse the Articlethe UCP not in ascending order,
as if we were simply describing them, but to beginthe Article the bank would
begin, and work through the rules on the basishefgrocess that the bank would
follow. This allows us to analyse the practical tmusm of the rules, and to enter
into not only the legal thinking behind the UCPt laiso ‘banking thinking’ behind
the UCP i.e. how will the document checker appraaehpresentation? The UCP are
above all uniformcustoms and practices for documentary credits. Our legal purpose
is to put into words, the standard method bank®wolto examine a presentation
made under a letter of credit. Chapter 2 thereflmeks at what | call the
‘Practicalities of Presentation’ i.e. when and weheéhe seller must present the
documents. If the bank receives them after the lgegdhere is no point examining
anything, the presentation has failed. The Chapiatinues with examination of the
documents generally and Chapters 3, 4 and 6 loothetstandards that specific
documents must meet. Chapter 3 deals with theoblfiding, 4 with the seaway bill,
charter-party bill and multimodal document and 6hwthe insurance document and
commercial invoice. Chapter 5 deals with bank sgcdound in the transport
documents (as these are analysed in Chapters 8 #nedsecurity of these documents
is analysed in Chapter 5 before we proceed to nkarance policy and invoice).
Chapter 7 with the honour or refusal of the prestgort and Chapter 8 discusses the
possibilities of denying payment even where theudwents generally comply.
Chapter 9 is my conclusion which broadly considtwith three things. Firstly, a
discussion on the importance of the UCP in theeaif credit arena as evidenced by
the thesis. Secondly, a discussion on whetherhesid has met its objective along
with a summary of the proposals made in each chapie the effect | suggest they
will have. Lastly, with a comment on the possibleas of research that remain and
the next step for the UCP in the future.



E. The Outcome

The general result of the paper is, as | have saigrovide a list of proposals that |
make for the redrafting of the UCP and the ISBPplates where | cannot provide a
solution, or the issue is particularly complicatedall for necessary clarification from
the ICC directly. The easiest way is of courseugtoa Commission Opinion but as it
is not possible that all traders/banks can be noaotisly aware of the decisions,
clarifications may better be published in officidlocuments such as Policy
Statement¥.

32 For example the ICC has released its recommemdgtiper Recommendations of the Banking
Commission in respect of the requirements for anBBard NotationlCC Commission on Banking
Technique and Practice, Document number 470/1188Id&2 April 2010

10



F. The L etter of Credit

Before we begin our investigation, | find it necays for reasons of completeness, to
provide the reader with the fundamental elementa I&tter of credit transaction. A
letter of credit is a payment mechanism where aebsyfinancial institution
guarantees payment of a specified sum to the saitarided he meets the required
conditions for presentation of a set of documenk® buyer wants to make sure that
goods which are in transit are up to scratch adeenied in the documents, before he
pays, and the seller wants reassurance that hearamfeed payment for goods which
have left his control if he has fulfilled the agieebligations. The process is best

illustrated in a diagram:

Figurel
Document
Advising / > Issuing Bank
Confirming Bank | «
A A
= c
O > > Q
= c g =
| (@] o a
3 = = s]
a ()]
v v
Seller /Beneficiary Sale contra Buyer /Applicant

A
v

The line between seller and buyer represents tteriying sale contract which in our
case will be a CIF sale of goods. Payment for tlymsmls (the freight and insurance
also) will be through letter of credit. The buygrpeoaches the issuing bank and
requests a credit to be opened in the name of ¢nefiziary before the goods are
shipped. The issuing bank may then in turn appmiodnfirming bank in the seller’s
country to which the seller may also present. Télkeisships the goods and obtains
the documents needed for presentation. Upon pisemt the seller hands over the
documents and receives payment. The documents dmwve the chain, eventually
ending with the buyer who can claim delivery. Egarty in turn gets reimbursed

until the applicant’s account is debited. A lastento make is that the lines in the

11



diagram represent separate contracts. l.e. ther'salights under his contract with the
issuing bank are separate to his rights with theficoing bank>. This will not
however be the case if the secondary bank is madiysing. This is not an
independent contract, it is merely acting as agéttte issuing bank.

% For a general introduction into letters of crestie Murray, C. Schmitthoff's Export Trade: The Law
and Practice of International Trad&" Edition, 2007, Sweet and Maxwell, ISBN: 042189280®art
Two: Finance of Exports. For a more detailed inieighbn into documentary credits, the UCP and the
contractual relationships between the partieslageChapters 1, 2, 3, 4 and 5.
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CHAPTER 2

The Presentation and Standard of Examination

A. Introduction

Article 14 is the essence of the UCP and deals thighstandard of examination that
the bank will apply to determine whether a presénia complies with the letter of
credit conditions and the UCP rules. Like the whafl¢he thesis we analyse the rules
against the backdrop of our main question: ‘Whatutieents must the seller present
under a letter of credit to receive payment and houst he present them?’ By
answering this question | endeavour to provideeselvith clear indications of what
they must do so that they get paid and throughgtasess identify areas of the UCP
that need modification or addition. We must notat taven if the seller fulfils his
obligations under the letter of credit, it does netessarily mean that he has also
fulfilled his obligations under the sale agreemeAtthough the contracts are
necessarily interconnected, they are also indepgndé one anothér and
consequently the seller’s actions may not satigfth contracts simultaneously. In
analysing Article 14, our investigation will alsake us to other articles dealing with
presentation, and for reasons of fully understagdie standard of examination, we
shall also deal with practicalities of presentatiohhe common law in this area is
extensive and complicated in parts, and althougbome circumstances it does not
bear any significant relevance in determining ti@&PUules, it is nonetheless essential
to mention in specific situations for reasons afpteteness. On the other hand, the

reader will find that there is considerable mentirDOCDEX decision% Banking

! Note: the bank examines thpresentationto determine if the documents comply and does not
examine thedocumentsas per UCP 500 Art. 13 ‘Banks must examine alludoents...” Presentation
has now been defined by UCP 600 Art 2 entitled ili@bns’ to mean: the delivery of documents. It is
suggested that one reason for the change is toaitedihe bank’s obligation to examine the whole
bundle (and later disregard if necessary any dooumet required) rather than to examine only the
documents called by the credit. Another reasonldvba so that the UCP is easier to read and clearer
on what is required. i.e. definitions now have aticde of their own.

2 See discussion in Section C. below which deal$ witticles 4, 5 and 14 that provide for the
autonomy of the letter of credit transaction. Feading case in English law sBaited City Merchants
(Investments) Ltd. V. Royal Bank of Canada (Therisare Accord)[1983] 1 A.C. 168 [HL]

® For example, where to present (Art. 6) and wheprésent (Art. 29, 33, 36)

* Collected DOCDEX decisions 1997-2003 Published@® No. 665, Paris, 2004, ISBN: 9284213347
(hereinafter DOCDEX)
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Commission Opiniorisand the ICC International Standard Banking Prat(tSBP)
both in the text and in the footnotes. Similarlye iCC Commentarfyon the current
rules has been used where appropriate. It is argoed at least the first three
documents mentioned asssentialin determining the possibility of a presentation
being rejected or accepted because they too praladiication, and in some cases,
additional rules to the UCP. Understanding the srullkeerefore is dependant on

incorporating elements from other ICC publications.

How to reconcile the two sources of law (ICC pudiicns and Common law) is an
issue outside the scope of this thesis, althougarevthere may be conflict in the
specific situations discussed throughout this adrapthave pointed out which may
prevail or which should prevail. Generally, it mus# noted by the reader that the
UCP is not law. It is a set of guidelines and stadderms that many letters of credit
incorporate. Even if incorporated however, they wiat take precedence over

established legal rulgs

Our investigation follows these stages: Firstly, W@k to the practicalities of
presenting the documents. This includes the plageesentation must be made, and
the time in which the seller must make it. Withoog¢eting these requirements, the
seller falls at the first hurdle, and there is noinp discussing conditions the
documents must meet if they have not first beesgmied correctly. We then move
on to determining a complying presentation, whicke whall see depends on
conditions in the credit, conditions in the UCP acohditions in international
standard banking practiteThe investigation follows these three componesits
‘Complying presentation’. Within the UCP conditionsve also look at the

responsibility of the bank to make its determinatwithin a specific time limit. The

® |CC Banking Commission Collected Opinions 19952®blished by ICC No. 632, Paris, 2002,
ISBN: 9284212979 (hereinafter Opinions 1995 — 200CC Banking Commission Unpublished
Opinions 1995-2004 Published by ICC No. 660, P25, ISBN: 928421341X (hereinafter Opinions
1995 — 2004) and ICC Banking Commission Opinion8529 2008 Published by ICC No. 697, Paris,
2008, ISBN: 978928420059 (hereinafter Opinions 20@H08)

® International Standard Banking Practice for theamBination of Documents under Documentary
Credits 2007 revision for UCP 600, Published by ING. 681, Paris 2007, ISBN: 9789284200191
(hereinafter ISBP)

" Commentary on UCP 600 Published by ICC No. 680isP£2007, ISBN: 9789284200153
(hereinafter Commentary)

® See further Chapter 1 pg 2/3 concerning the irmmaitjpn and application of UCP.

? Intentionally without capitals as this denotes glemeral international practice as opposed to @@ |
document. See further Section F below.
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further responsibilities of the bank concerninguatpayment, or in the case of a non-

complying presentation, a refusal to pay, are thgest of Chapter 7.

Within this investigation the reader will find thdifferent proposals are made based
on the discussion of each section. These will ftie basis of my recommendation
for change or clarification in the conclusion. Tharpose is threefold. First to
understand the rules of the UCP and accompanyiegndents, secondly to discuss
the possible issues arising from unsolved problangsthirdly to propose alterations
to the rules based on the issues discussed. THerreall find that there are many
areas of the UCP which still cause difficulty aheé underlying conclusion, is that it
remains to each particular presentation to detexnfia discrepancy in the documents
is material enough to deny payment.
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B. Presentation

1. Place of Presentation; is there also a Plaéxpiry?

Sub-article 6 (a) establishes the rule that therdetf credit “must state the bank with
which it is available or if it is available with yrbank”. No doubt it is obvious that
before the seller can start thinking about what ah@én he must present, he must
know whereto present. The sub-article continues to state“tharedit available with

a nominated bank, [will] also, [always], be aval&alith the issuing bank®. This
means that the seller will always have the righhtike the presentation to the issuing
bank directly, as well as to the nominated Barikhe availability of payment for the
credit (Sub-articles 6 (b) and (c)) is discussedngside Articles 15 and 16,
‘Complying Presentation’ and ‘Discrepant Documenesspectively, in Chapter 7.
Moving on therefore to sub-Article (d) (ii), it immade clear that the place of
presentation is “the place of the bank with whicé tredit is available” as required in
sub-Article (a). Again, the place of availability ihe credit is in addition to the place
of the issuing bank. The Commentary to the UCP makeot&” that the beneficiary
(in our case the seller) should be aware that fldwmdes to present the documents to
the issuing bank, the period allowed for presemtaghall still remain the same.
Although a reason for stressing this is not giwea,can assume that it is because the
issuing bank is likely to be in a different countfigtter of credit covering an
international sale) whereas the nominated bank would be in élers country.
Therefore, despite the fact that the documents advtake longer to reach the issuing
bank, for example they would have to be sent byt pssopposed to the seller
physically taking them to the bank, the time periodvhich the seller must present
the documents remains the same. Hence, “any lassaddelay in the issuing bank’s
receiving the documents or the documents being ilostransit, would be the
responsibility of the [sellerf®.

1% For the definition of the different types of basike UCP 600 Art. 2: Issuing bank is the bank that
issues the credit and Nominated bank is the battkwihich the credit is available.

1 See ICC Commentary on UCP 600 pg. 34.

21bid pg. 35

13 bid
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This refers to issues of timing; i.e. when mustgbber present the documents? What
is the deadline? This we discuss in the next sedbigt to continue with place of
presentation, it is convenient for the reader tovkmow that all credits have a certain
expiry date. The question that arises in the cticgnumstances is: if the seller does
not want to present directly to the issuing bank, fresents to the confirming bank
for example, must the documents reachisBaingbank before the expiry date of the
credit? The commentary makes it clear that if tkes chooses to present to the
issuing bank directly, he must do so before thergxate. This is logical, for the
presentation to be acceptable, it must be withintitne period allowed. But we have
no answer if the seller presents to a confirmingkbiirst. In theory, this bank then
becomes a presenter (as per Articid th which case it must also present within the
time limits if it wants to get paid. Questions ariwhen for example the seller has
presented to the confirming bank before the exgate, but that bank will not be able
to both examine the presentation and make its awseptation to the issuing bank
within the period allowed. Should it take the doemts?Canit take the documents?
If we replace the confirming bank with a nominateahk, does the circumstance

change as the status of the bank is different?

These questions all arise in practice through H#W4FS*° standards which provide
definitions of fields 31D and 4l1a, “Date and Plamfe Expiry” and “Available
with/by” respectively, both of which are mandatSryThe Place of expiry is the place
where the documents may be presented. The “Availaiih” identifies the bank with
which it is available “(the place of presentatianiNotably, if the credit is freely
available, the field may contain the phrase ‘angkha31D indicates the place (for
example the country) where the credit expires dmad with which bank it is available
(which bank the seller may present to). If the fietds match i.e. the place of expiry
is the UK and the credit is available with any bankthe UK, then there is no
problem. The seller can present in the UK and $being bank will have to honour if
the documents are complying even if not receivedt lipefore the expiry datand

despite its location. This is because the credgires in the UK so if the seller

1 presenter means “a beneficiary, bank or othey plaat makes a presentation”.

15 Society for Worldwide Interbank Financial Telecommitation: global provider of secure financial
messaging service. It is the method used by almlbginancial institutions which also incorporates
UCP 600. Seevww.swift.comfor information on standards and trade services.

16 See Wang, S Does a credit need a “place of expiy®Clnsight Vol. 15 (3) 2009 pg. 15
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presents at a permitted bank at the place of expeyhas fulfilled the requirements.
Problems occur when the two fields do not match. &ample, if field 41a says
issuing bank (located in India this time) and 31l says UK as place of expiry,
what is the result? One view is that if 41a indesaissuing bank, then the seller must
present there and no where else within the timogeThe other view is: if it is field
31D that indicates the place of expiry, then theesean present to any bank in that
place and as long as the presentation is compbainitially presented before the
expiry date, the issuing bank will be obliged tonbor even if it receives the
documents after the expiry date. Again, what pliagsimportant role is thplace of
expiry. What if the situation is reversed? If fiedda indicates any bank in UK, and
31D indicates India (i.e. place of issuing banky dhis is therefore the place of
expiry; what is the result? On the basis of thedaged in the examples above, again
if the credit expires in India, then the issuingnbanust receive the documents before
the expiry date. The seller may present at any ratthe UK, but then that bank must
present within the time allowed to the issuing bankidia. However, it can also be
argued that the risk of issuing a badly draftedditrévhich bears such ambiguity)
should fall with the bank that issued it, and hetieeissuing bank should be obliged
to accept despite expiry. This point is howevepapneeded to be debated in cdlrt
In practice, it is suggested presently that if thedit expires in the country of the

issuing bank, then it must receive the presentdteiare expiry to be complying.

1.1. Conclusions and Proposals

The result of the scenarios above | believe isrcldayou remove the “place of

expiry” from the SWIFT form, then we remove the ftmion®. The seller can then

17 See for exampl€redit Agricole Indosuez V. Banque Nationale dei$@001] 2 SLR 1 (Singapore)
discussed by King-tak Fung in How to avoid confligtween the expiry date and availability of the
L/C DClinsight Vol. 15 (3) 2009 pg 16-17 who concludetying in this sort of analysis is not
favourable.

18 The view also held by both Wang and Funguprant. 16 and 17 respectively. There is of course
the argument that the reason that field 31D statdls date and place of expiry is to make clear the
time of expiry. For example, credit expires on 3®el in France means it expires close of business
French time. No matter where the seller presemanhbst do so before close of business on 30 June
GMT+1hr. If close of business in France is 5pmtbetseller is permitted by 41a to present in UK, he
must present before 4pm UK time because the ceagires in France. | find great difficulty in this
argument not least because it seems impractictlattzzller would have to sit and calculate correct
time zones for presentation. Moreover, if the drethtes place of expiry US, which has six différen
time zones, which is to prevail as the time of e)ilt is submitted that it would be a much better
result to remove the phrase completely and les#tler present to any available bank accordingsto i
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present to any bank with which the credit is ald#@aunconcerned if this is also the
place of expiry. Notably, the UCP do not make rexfiee to this requirement, and the
interpretation of Article 6 leads to the belief thpesentation must be made before
expiry, and presentation is one made to any auailehnk stipulated in the credit.
This obligation also continues to the presentingkisaso that if a confirming bank
wants to present within the time allowed, it hasdbé&careful when it confirms the

credit that it gives itself enough time to examiaed to present to the next bank.

If the place of expiry is a term that bankers ekl uneasy about removing (because
it is a part of SWIFT and the form is so widely diSg then we must find another
solution. It is therefore submitted (in light aleb the fact that this thesis does not
directly deal with SWIFT) that if the phrase is memoved, then it must be dealt with
by the ICC in the letter of credit provisions. | dot believe the best place for this
would be in the UCP rules themselves. This is W teasons. Firstly, introducing a
new phrase into the UCP after more than 70 yeatheof first publication can only
lead to confusion and concern. Secondly, therds®lately no logic in introducing
this term only to state that it should be ignomdg.suggestion is to deal with it in the
ISBP. It is of course arguable that this will hawe particular effect because where
SWIFT does contain the phrase, then any provisiadhe ISBP will be disregarded by
the courts if the form is considered to containéRkpress provisions of the parties. If
express provisions by the parties take precedeveetioe provisions in the ISBP then
what is the point? Even dealing with the phraseh@ UCP however would not
change this; express provisions would still havierply. Nonetheless, the ISBP may
strongly suggest to parties that “Place of Expimylist be dealt with in the credit
provisions. This thesis highlights to sellers anekspnting banks the possible
restriction to presentation this field in SWIFT nfagve. Therefore:

Proposal 1: “Place of Expiry” must be removed from the SWIFT for
Proposal 2: If “Place of Expiry” is not removed from SWIFT, the the ISBP
should include a provision stating the practice dfanks is to ignore the

requirement.

own local banking hours. See also section 2 belodv@ose relating to footnote 26 making the same
point.
19 hitp://www.swift.com/about_swift/company_informatiindex.page?lang=e®ee Chapter 1 nt. 20
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We also conclude that 1) Sellers must present tolkemk allowed by the credit
before expiry; 2) Confirming banks must presenbbefexpiry to Issuing banks and
3) Nominated banks must present according to timestef their agreements with the

Issuing banks.

2. Time of Presentation

In the previous section we dealt with the firstghicality of presentation, namely, the
place of presentation. Now we turn to the secorattprality which iswhen the
presentation must be made. No doubt the buyer walht the documentation as
quickly as possible so that he can check that #ilershas fulfilled his obligations
(under the sale contract) and so that he can estilethe goods on, or so that he can
claim delivery (if it is necessary for him to preséhe documents to the carrier to
physically take control of the goods). The banH aléo have its reasons for imposing
a deadline, both so that it can schedule its ovamless obligations properly, and also
to minimise the risk of it taking on documents whitave been tampered with (the
longer the seller holds on to the documents, tingdo he has to make sure by any
means that they comply). It is logical thereforatth credit has a time limit in which

presentation must be made.

The issue of time is not in essence complicated ibubrder for the seller to
understand exactly when he must make the presemtatie must draw from several
Articles of the UCP.

The first step is to check the expiry date of tred itself. Article 6 (d) (i) states that

a credit must provide an expiry date for preseomtatind thus that the presentation
must be made on or before that dat& note must be made that the presentation need
not be made by the beneficiary himself but instéagl or on behalf of [the
beneficiary]®* by another bank or representative for examples Time period is

likely to be reduced by the fact that if we aréitady about an international sale, then

20 gub-article 6 (e). With the exception of Articl® a) that provides for the extension of the expiry
date due to the bank being closed for reasons tihaforce majeure.
2L Sub-article 6 (e).
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the seller will be presenting to the bank, as mdrthe bundle of documents, a
transport document which will incur the effect aftidle 14 (c). This provides that in
such a casé the presentation must be made “no later thana®dndar day?s after
the date of shipmerft* and in no event after the expiry date of the ¢réfithe expiry
date or the last date of presentation under sutleart4 (c) falls on a day that the
bank is closed, then the expiry date or date dfpessentation will be transferred to
the following banking d&y. This extension will only apply however, if thertkais
closed for reasons other than those stated inl&36 Force majeurewhich include
acts of God, riots, civil commotions, insurrectipngars, strikes, lockouts and the

newly added acts of terrorism.

The seller must also consider that under Article I33 must present the bundle of
documents within the banking hours of the bank.entise the “bank has no
obligation to accept [the] presentation”. ‘Bankihgurs’ means the hours applicable
locally to the ban¥. According to Banking Commission Opinion R265 Nk it
seems that if a bank accepts a presentation out$ide normal banking hours, that
day will none the less count as the day of readiphe documents. The case indicated
that this was the result for the purpose of subekatl3 (b) now sub-Article 14 (b)
but it is submitted this will also be the case tioe purpose of Article 6. The result
will be that if the bank accepts documents outsiiés normal hours on the exact
date of expiry, this will be deemed as a presamtathade within the time allowed.
This will be the case unless the credit specifyicedquires that presentation is made to
the documentary credit department of the bank, hickvcase the date of receipt will
be the date the documents were received by thairheent.

22 \Where aroriginal transport document is presented. If thereforemy é® presented, 14 (c) does not
apply: see further ICC Commentary pg. 63, and prtasien will not be subject to 21 calendar days. In
fact, according to ISBP paragraph 20, copies afisjpart documents are not considered transport
documents at all for the purpose of 14 (c) (andches 19-25).

%t is wished simply to emphasise that this sulslerdeals with calendar days and not banking days
which shall be discussed later on in this chaptseation E.8.1.

%4 The date of shipment is determined according ¢airidividual rules relating to the type of transpor
document covered by Articles 19-25. For exampleJeurArticle 20 it means “shipped on board a
named vessel’. See Chapter 3 Section C.4.

% Article 29 (a).

% |cC Commentary pg. 143

22



2.1 What is an original toda%/?

The restriction of presenting no later than 21 mdée days after the date of shipment
in sub-article 14 (c) only comes into play when tresport document presented is
originaf®. This is why we now briefly turn to Article 17 wdfi deals with “Original

'2% |t must also be

Documents and Copies” to find the definition of iganal
mentioned that the ISBP has a section on ‘origifalhd at paragraphs 28-33 which
(at paragraph 33) clearly indicates that the ICOnkKdag Commission Policy
Statement? titled “The determination of an ‘Original’ docunteim the context of
UCP 500 sub-Article 20(b)” remains valid under UGBG™. Both the ISBP and the
Policy Statement are therefore necessary docurmedetermine compliance with the

UCP.

The general principle is to be found in sub-artitféa) which states that (irrespective
of sub-article 14 (c)) “at least one original otkadocument stipulated in the credit
must be presented”. Moreover, the number of oaigithat must be presented will
also be determined by the credit itself, or, whére documents state how many
originals have been printed, the number statetlerdbcuments. So, if the credit calls
for two original bills of lading, then the benefcy must present at least two
originals. Also, if the bill of lading shows ‘1/3riginals’ then the beneficiary must

present all three originals. These provisions auad in ISBP paragraph 29.

Issues can arise when the credit does not expressiyde if a document required
must be an original or a copy. ISBP paragraph 3@msosome examples. The first, is
where the credit requires simply “Invoice” or “Otrevoice” or “Invoice in 1 copy”.

All are taken to mean requiring an original invoitteis thought this sub-paragraph is

27 As banking practice changes, what is consideréginal today may not be considered original
tomorrow, or vice versa.

2 n law, the importance of obtaining an originatdment can be strongly supported by commercial,
legal and evidential value placed on them whenldenabtains rights against the issuer. $aekpg
210 para. 8.65. See alsoprant. 22 explaining that for the purpose of 14 (ensport documents can
only be originals. If they are copies, then theg raot transport documents at all.

2 |In the common law the position is the same. Sdencore International AG v. Bank of Chif996]

1 Lloyd’s Rep 135

%0 Document number 470/871 (Rev) approved on 12 120¢

31 See also Commentary pg 76 which also states thenoing validity of the Policy Statement. The
statement was issued to clarify problems that atmseause of modern methods of reproducing
documents.
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a little redundant as Article 17 (a) clearly stateat at least one original of each
document is required; in which case the ISBP subgyaph is superfluous. However,
evidently these provisions were not enough as érleeofirst queries to the Banking
Commissiofi? concerned whether “Courier receipt” meant an nefjiand of course
it was held to be so. Sub-paragraph (b) of ISBRgraph 30 explains that where the
credit calls for “Invoice in 4 copies” this meartdeast one original and the remainder
can be copies. This reflects the position in subeker 17 (e) of the UCP 600 which
includes phrases such as “in duplicate”, “in twédfaand “in two copies”. Lastly,
“One copy of Invoice” will be satisfied by presetiba of either a copy or an original.
This is also stated in the UCP itself in sub-Agidl7(d). The only time an original
will not be accepted in lieu of a copy is where tiredit expressly prohibits an
original as per paragraph 31 ISBP.

Moving on, we turn to what original actually ensaih the context of the UCP. The
first point to make is that both Article 17 and fRelicy Statement seem to provide a
presumption. So, documents are presumed to benalsgunless they are obvious
copies®. This is shown through the provision in 17 (b)ttsi@tes “an original [is one]
bearing arapparently* original signatur&, mark, stamp or label”; and through the
Policy Statement that draws attention to the imbenof the issuing party to treat the
document as original. In the former, the obligatisrio determine if the document
appears original on its fatebut does not require or permit examination beythisl

to determine if the document is fact origina®’. Furthermore, a person sending a
telefax or making a photocopy is presumably integdd produce a copy, whereas a
person printing from an electronic source createtitm/her is producing an original.

Sub-Article 17 (c) states that a bank ailso® accept as original a document if 1) “it

appears to be written, typed or perforated or s&hpy the issuer's hand or [2)] it

32 Query TA 668rev currently published in DClInsightlV15 (2) 2009 pg 11.

33 Ulph, J._The UCP 600: documentary credits in tiféQenturyJ.B.L. 2007, Jun, 355-377

34 As to apparent conformity and definitions of ‘@51 face’ see section C.2. below.

% As defined by Article 3 of the UCP 600 : “signey bandwriting, facsimile signature, perforated
signature, stamp, symbol or other mechanical atreric method of authentication”.

% Suprant. 34

3" The bank is not concerned with the genuinenesthefdocument as per Article 34 discussed in
Chapter 8.

3 This indicates, as per Policy Statement sectichat, the list is neither comprehensive nor exokisi
and this must necessarily be as true for sub-A&rtidl (a) as it was for the old sub-Article 20 (b).
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appears to be on the issuer’s original stationef@) states it is original unless [that]

statement appears not to apply to the documeneipied’.

2.2 Conclusions and Proposals

Although the Article seems detailed enough to &lievsome of the problems caused
by the old Article 20 (b) of UCP 56%) the reality remains that with the level of
technology today so high, it is very hard to deteerthe originality of a document. |
have the following comments to make: Firstly, Idfithe provision concerning the
issuer’s original stationery confusing. What doesgdinal stationery” mean? Does it
mean paper with the letterhead of the company?l\Suréoday’'s business world all
this really means is a blank A4 piece of white papbkich has the letterhead of the
company printed on it. This is something which gassibly be created by any
computer. If they can print it, | can print it. Athyng can be copied. Secondly, | do
not see how telling the bank that a “person phagigitwy is obviously intending to
produce a copy whereas a person printing from tbein electronic source is
intending to produce an origin&™is of any use. If the bank knows it was photocopy,
then it also must know it is a copy. And if it knewhe person was printing from their
own source, then it would not question the origtgalLastly, what is missing from
Article 17, is clarification in situations whereetidocument “indicates that it is not an
original"**. The rule is that any document with an apparemilyinal signature (etc) is
accepted as original, unless it indicates it is Mot question is: How can it indicate it
is not? Does this mean unless it expressly statésot original? Because if it has an
original signature, then what indications should ttocument checker be looking for
apart from express statements that show it is miginal? After all, the point of
Article 17 (b) is to make original any documenttwén original signature. How then
can any other indication of non originality (oth#wan an express statement) take
priority over signature? Moreover, the ‘exceptiogorovided by 17 (b) is only
available to documents with signatures (etc). itasprovided in sub-article (c) which
deals with hand written documents, documents on iiseer's stationery and

documents which state they are original. Admittedlyve have the third type of

39 See further Debattista, C. The new UCP 600: chmrigethe tender of the seller's shipping
documents under letters of cre@@07 J.B.L. 329 at 341-342

0 See Policy StatemeBuprant. 30 above.

“1 As per sub-article 17(b)
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document (which states it is original) then we hageneed for the exception because
we already have an express statement of origiffalityhat if we have documents
hand written or on the issuer’s stationery? If auficle (c) does not provide for the
exception here then must the document checker tasegn original such documents
despite express statements to the contrary? Acwpridi the rules, yes. One may
argue that both these type of document may falleurdid (b) anyway i.e. a hand
written document is one bearing an “original madt”a document on the issuer’s
stationery is one bearing an original “label of teguer*®. If this is so, why should
the ICC make a separate rule in 17 (c)? If theseients were to be covered by 17
(b), then there would be no need for 17 (c). Nigtab7 (c) states that a bank will
“also” accept as original the hand written/stationeryudoents. Clearly, they are an
addition to 17 (b). If so, our question remaing #rey covered by the exceptfdh

Proposal 3: Article 17 (b): Documents covered by duarticle 17 (b) (with original
signatures etc)are accepted as original unless they contain exgretatements that
they are not original.

Proposal 4: Article 17 (c): Documents covered by &darticle 17 (c) (hand written
documents etc. or documents on the issuer’s origihatationery) are accepted as

originals unless they contain express statementstitiney are not original.

“21tis unlikely, although not impossible, that ankawill be presented with a document which contains
both a statement of originality and one that deriedt is suggested that if such a document is
presented, it should be rejected on the basis bfadticle 14 (d) (discussed below in section E.3.
“Consistency”) because the two statements wouldlicanl.e. the data on originality would conflict
with the data denying originality.

“3 Both provisions in sub-article 17 (b)

*4 The reader may be thinking: how can a documend laittennot be an original? Do not forget 17
(c) also includes perforated documents. This mehat a photocopy that is perforated can be an
original, but what if that copy also stated “Copgspite the perforation? And thus indicated it glsva
intended to be a copy? Surely this could not beegted as original as the original would be the
document from which the photocopy was made.
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C. Standard of examination

Article 14 (a) provides the duty and standard atctvtthe bank is to examine the
presentation. This standard follows the principleaotonomy of the letter of credit

agreement. The duty is to examine the presentatidndetermine, on the basis of the
documents alone, if they appear on their face twstitnite a complying presentation.
Complying Presentation is defined in Article 2 a doeing “in accordance with the

terms and conditions of [1.] the credit, [2.] thpkcable provisions of [the UCP] and

[3.] the international standard banking practio&'é shall proceed by first turning to

the principle of autonomy, then to the duty itdelfexamine “on the face”, and lastly
to the three components that make up a complyieggmtation: the credit, the UCP
and international standard banking practice.

1. Autonomy

It is suggested that the reference in sub-artidl€a) to determine compliance “on the
basis of the documents alone” refers to the estadudi principle in common law of the
autonomy of the contraéfs Taken literally, document checkers are supposddak

at the documents presented only, and not at amgr athurces of information (for

example the sale contract) to determine whethenatrthe entire presentation is
compliant. This could of course mean that the ssllebligations concerning the

documents under the sale contract could be diffetgrer the letter of credit

agreement. This is however of no consequence tddabement checker and although
it should not happen (i.e. the credit should befkection of the terms agreed in the

sale) if it is not, the seller’s only remedy isstoe the buyé?.

4> Autonomy of sale contract, letter of credit andiwidual letter of credit agreements between banks.
SeeHamzeh Malas & Sons v. British Imex Industries [X658] 2 Q.B. 127; approved by Lord
Denning M.R. inEdward Owen Engineering Ltd v. Barclays Bank In&tional Ltd[1978] Q.B. 159
approved by the House of Lordslimited City Merchants (Investments Ltd v. RoyatlBaf Canada
[1982] 2 Lloyd’s Rep 1. See alstack Pg 21-23 and section 8.11 and King, R. Gutteridgd
Megrah's Law of Bankers’ Commercial CredB® Edition, 2001, Europa, ISBN: 978-1857431124
(hereinafteiGutteridge)at pg 13-14.

6 See for exampl&oproma SpA v. Marine & Animal By-Products C§tp66] 1 Lloyd’s Rep 367
where the bank rejected documents under the cvddith the buyer would have been required to
accept under the sale contract and the buyer suesi¢cessfully) under the sale. See also Banking
Commission Opinion R509 No. 314 in Opinions 199840
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The reflection of the autonomy principle in subeet 14 (a) finds its permanent
home in Article 4 of the UCP, which provides tha tredit is a “separate transaction
from the sale or other contract...[and] banks ar@dnway concerned or bound by
such contract”. Therefore, the decision of whetherpresentation is compliant is not
subject to any claims or defences by the buyeitiegurom his relationship with the
issuing bank or seller. After all, the whole purpad using the letter of credit is so
that the seller will have security of payment ipestive of the possible negative final
outcome of the sale contrittHence, one must be independent of the other.

2. On the face: why is it still here?

In the past there was much confudfowith the notion of ‘on the face’. A document
checker is not in the business of scrutinising wbatthe face’ means and indeed is
not there to interpret the UCP as a lawyer. Subtartl4(a) however retains the
phrase stating that “a...bank...must examine a present® determine...whether or
not the documents appear on their face to constgwdomplying presentation”. Some
document checkers therefore understood the phoasean checking only the front
page of a documefit Whilst | do not intend to suggest that the docoin@heckers
should have instead read carefully into all termghe reverse of a document such as
the bill of lading, it was inappropriate to thirtkat ‘on the face’ meant literally on the
front of the paper. It is suggested instead thatghrase relates again to the autonomy
principle discussed above. Namely, that the barmldigation is to look at the
presentation as a whole, not to investigate whdtieegoods, services or performance
of the sale contract are fulfilled. It is a visuaspection® of the documents, not a

thorough search of terms and conditions. Like Aetid discussed above, this is

47 See for example Lord Diplock’s dicta inited City Merchants suprat. 2 at 183 : “The whole
commercial purpose for which the system of confulnieevocable documentary credits has been
developed in international trade is to give thdesedn assured right to be paid before he parts wit
control of the goods”.

*8 The ICC now explains that ‘the phrase [is] a vesitablished concept understood by those in the
legal profession and experienced documentary cpeddtitioners.” Commentary pg. 62

%9 See Isaacs, M. and Barnet, M. International trfidance — letters of credit, UCP 600 and
examination of documestJ.l.B.L.R. 2007 22(12) 660-664 pg 661 and UlphThHe UCP 600:
documentary credits in the 2 TenturyJ.B.L. 2007, Jun, 355-377 at 362 referring to Ditta, C.
Legislative Techniques in International Trade: Maskor Method2002] J.B.L. 626 at 634/635. It is
now quite clear from the ICC itself that the phrédees not refer to a simple front versus the bafck
document but extends to the review of data withitbaument” Commentary pg 62

%0 Adodo, E, A presentee bank’s duty when examinintgrader of documents under the Uniform
Customs and Practice for Documentary Credits 80B.L.R. 2009, 24(11), 566-579 at pg 567
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reiterated in Article 5 UCP 600 which states tlnet tbanks deal with the documents
and not with [the] goods”. The reader may be thgkihat if the phrase does indeed
reflect the provisions in Articles 4 and 5 and suticle 14 (a) (compliance
determined “on the basis of the documents aloreh twhy is the phrase included at
all? No doubt it serves no purpose if its effect baen provided not once, not twice
but three times in the UCP already. It could orbgsbly lead to confusion and it is
therefore suggested that the phrase is better retncompletely. If the intention was
to emphasise that document checkers are to looktorthe documents and not the
underlying transactiof, this has been done through the other arfitlds on the
other hand the intention was something else, suchestricting the banks from
spending hours checking documents to make surehtérey fulfilled their obligation,
perhaps a better provision is needed to indicaaetBxthe intention of the phradelt

is an area of the UCP which respectfully, woulch@ithave to be eliminated, or
explained properly (as opposed to minimising theglle of the rules as intended by
UCP 600).

It is also suggested that the phrase was intendebighlight the fact that the
documents must onlgppear* to comply on their face. This is intended to refle
concept of apparent conformity found in Article @vhich we discuss in Chapter 8).
The bank will have discharged its obligation toreks the documents if they appear
to comply and does not have to look into the authiéy of the documents. It is not
therefore liable or responsible for, amongst otlieings, the genuineness or
falsification of the documerft This is supported by DOCDEX decision 232 which
states that banks are “not required or permittedcaaduct full scale forensic

investigations before they accept documents a®atitt’.

°1 See ISBP ICC Publication No. 681 pg 15 section 1.

2 And indeed by the use of the word ‘appear’ in aditle 14 (a) itself i.e. ‘whether or not the
documentsappear..to constitute a complying presentation’. See frrtbebattista, C The new UCP
600 — changes to the tender of the sellers’ shipdmcuments under letters of crediB.L. 2007 Jun
329-354 at pg. 338

3 The banks are already restricted as to time tm@@which we discuss in Section E. 8.

> Article 14 (a) UCP 600

5 See Doise, D. The 2007 revision of the Uniform t6ms and Practice for Documentary Credits
(UCP 600)I.B.L.J. 2007, 1, 106-124 at 111/112

% Article 34 UCP 600, Disclaimer on Effectiveness Dbcuments. We shall discuss the fraud
exception found in Chapter 8.

°" See also Banking Commission Opinions R470 Ref.8WlR472 Ref. 373
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2.1. Conclusions and Proposals

If we consider the arguments above, namely, thaptirase “on the face” is a support
for the autonomy principle and that it highlightte tfact that the documents must only
appear to comply, the natural conclusion would be to aliate the phrase
altogethe®. It is submitted that including such a phrasehi@a UCP only to support
the autonomy principle is not a justification fds iuse. If the phrase has another
intention, then the ICC should provide its meaninghe rules, preferably in the
ISBP*°. For example, if the phrase also intends to p@gioime security for the bank,
in the sense that it is not obligated to thorougdggrch the document (and thus the
seller or buyer will not sue it for wrongful refl&acceptance respectively) then the
ISBP should state that a bank is to check theidaaadocument but is not to read into
any lengthy terms or conditions thereof. Detailshofv banks examine documents
should be confined to banking practice. The UCPtla@estandard rules, not the be all
and end all. | make the following proposals therefo

Proposal 5: Sub-article 14 (a) should read “A...bank.must examine a
presentation to determine, on the basis of the doments alone, whether or not
they appear to constitute a complying presentation"The phrase “on their face”
is eliminated, thus eliminating the possible confusion without Ising the

autonomy of the credit.
Proposal 6: ISBP: If the ICC decides the phrase “orthe face” is a necessary
determination used by banksthen it should provide its meaning and intention in

the ISBP.

3. A note on Reasonable care

An issue that remains is the actual standard ofdtitg of care that the bank must

provide when examining documents. In the UCP 500;asticle 13 (a) stated that the

%8 See Debattista, Guprant. 52 above at pg. 338 who states that duringdtision process there was
agreement that the phrase does not add anythitigetaord “appear” but there was no agreement to
delete the phrase.

%9 This should not be too hard in light of the ICGrouent madeuprant. 48 (that the concept is well
established and understood in banking circles)
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banks should exercise “reasonable care” when camg@ltheir duty; a phrase that has
now been deleted from the current UCP version. gurpose was to impose upon the
bank the requirement to “adopt a professional ailijedt approach® when
determining compliance. The ICC states that thiquirement has now been
“superseded” by the “more comprehensive and pretigeovisions of Article 14 (a)
and Article 2 by defining “Complying Presentatiosb that by requiring the
presentation to comply with international standaadking practice, it also means that
the banks will exercise the due care suggestetidpitactice. Although this is a little
confusing, it is believed that what is best unamrdtis that despite the removal of the
phrase, if the banks are to determine whether drthe documentsappear to
conform, then their duty must be to exercise reallencare instead of any higher
duty to thoroughly scrutinise the documéftdt is also argued that if indeed the
standard is now provided by the fact that the bamist act according to standard

banking practice, then this should be includedaIEBP document. For example:

Proposal 7: ISBP:Banks are to make a due diligent assessment ofgghesentation

to determine its compliance.

¢ Bridge, M. Benjamin’s Sale of Goodkereinafter Benjamin) First Supplement o Edition, 2008,
London, Sweet and Maxwell, ISBN: 978042194550012#§) para. 23-236P. The writer is aware of the
2010 of Benjamin but wishes to make specific refeeeto this supplement as it included the
immediate reaction to the 2007 UCP revision.

®1|CC Commentary pg 62

%2 See Debattista, Guprant.39 at pg. 337. For a detailed discussion on Bimgpa possible tortuous
duty of care on banks see Adodo Stiprant. 50 above at 569-573.
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D. Conditions in the Credit

Out of the three components that make up a conplpiesentation, it is perhdps
compliance with the conditions in the credit thatnnost important. After all, the
parties are able to exclude any part of the BfCat does not reflect their
requirements and even if not excluded it can lmngty argued that where a condition
of the Credit is in conflict with that of the UCEhe credit will prevaff®. Indeed the
ICC itself has decidéf that where the UCP or local law are in conflicotial law
will always rule in a dispute situatiotf”and that the UCP are the basis level of

requirementstinlessthe credit states otherwi$é”

It is the bank’s duty therefore, to examine the uhoents and determine if they

comply with the requirements in the credit. Theeexto which these documents must
comply, is a matter which has resulted in a comaldle number of cases and in the
UK, is governed by the principle of strict compkan As we shall see however, the
UCP itselfdoes noexpressly provide for such a notfdmand it has been suggested by

%t is suggested in the following sentence thatditions in the credit overrule conditions in the RIC
or standard banking practice in cases of conflitis is not an ICC rule at the moment, it is only a
submission by this paper. See also Uniform RulgsOemand GuaranteeBaris 2010 Revision,
Publication (URDG 758) Publication No. 758, ISBN7899284200368 which in Article 2
“Definitions” state ‘tomplying presentation under a guarantee means a presentation that is in
accordance with, first, the terms and conditionthefguarantee, second, these rules so far asstamsi
with those terms and conditions, and third, in @lsence of a relevant provision in the guarantee of
these rules, international standard demand guargntectice”. So, the hierarchy is 1) guarantee 2)
URDG 3) demand guarantee practice. (By analoghedetter of credit the rank would be 1) credit 2)
UCP 3) banking practice). The determination of cbhamge with the URDG is only where there is
consistency between the rules and the conditiortheofjuarantee. If they are not consistent, then th
presentation must be compliant with the guaranta®itions and need not be complaint with the
URDG. This supports the submission in this papelefers of credit.

% Article 1 UCP 600: Application of UCP

5 See Beale, H. Chitty on Contrac&" Edition, 2009, London, Sweet and Maxwell, ISBN:
9781847038654 para. 12-079 and Musthill LRmyal Bank of Scotland v. Cassa Di Risparmio delle
Privincie Lombard1992] 1 Bank LR 251 at 256: “any contrary provisio the UCP must yield to the
parties’ expressed intention”.

% Banking Commission Opinion R515 No. 321 in Opisidi995-2004

7 |bid at pg 37

% |bid The phrase is very similar to “unless otherwisputited in the credit”; a recurring notion in the
UCP 500 found in many articles which fortunatelythe current version, thanks to the intention &f th
ICC to “remove wording that could lead to inconsigt application and interpretation” (see
Introduction to UCP 600 pg.11) has been removed.

%9 See DOCDEX decision 221 which clearly states thate is no reference to the strict compliance
standard in the UCP 500. See also Jack at pg. 4184 .31 who makes the same observation.
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practitioners and academi@gand supported in this paper) that the notiorosng

ground where the UCP is concerned.

The principle can be summed up by Viscount Sumnedsic phrase irEquitable
Trust v. Dawson Partnefs “There is no room for documents which are alntbst
same, or which will do just as welf’ The documents must strictly comply, or if the
bank “does [not do] as it is told...[and] departsnfirthe conditions laid down, it acts
at its own risk” and its reimbursement may be jedisad.

There is no doubt, that where a credit calls faruoents X, Y, Z, then the bank can
only accept as complying a presentation that iredud, Y, Z. The UCP and common
law agree on this. This is whether or not X, Y, Erevagreed in the sale contfdar
whether X, Y, Z are actually capable of being afedi by the beneficiaf§; As with

all legal matters, the devil lies in the detail. 8as the extent to which the detail
(data) in the document must strictly comply witle thetail (data) in the credit. If we
follow the common law discussed thus far, the damusi cannot be ‘almost the
same’, they therefore have to &@eactlythe same. How practical can this be? It would
be very difficult to imagine documents presenteat follow the details of the credit
so closely that they are identical. Strict comptercannot therefore “extend to the
dotting of i's and crossing of t'® “some margin must and can be allowed, but it is
slight”’®. The question of course then turns to ‘how sligiWhat is a trivial error? It
is suggested this can only be answered accorditigetparticular facts of each case.
For example, if a document refers to the placeedivdry as ‘SloveniO’ it may be
decided that this is a trivial and obvious typodpiapl errof’ (one letter being wrong;
O instead of A) and the documents should be acde@e the other hand, if the

0 See for example Downes, P. UCP 600: not so stointpliance(2007) 4 J.I.B.F.L. 196 and Dolan,
J.F._The strict compliance rule in a recessiBClnsight Vol 15(4) 2009 pg 8.

" Equitable Trust Co of New York v. Dawson Partneds (1926) 27 LI L Rep 49

?Ipid at 52

3 As the two are independent; ref. section C.1. aorsomy above. If the buyer (applicant) requires
documents under the letter of credit which were amreed to in the sale contract, then the seller's
(beneficiary’s) remedy is under breach of the sgieeement, not breach of the credit or by the bank.

4 See for exampl®liver v. Dubai Bank Kenya L{2007] EWHC 2165 (Comm) where a telex from
the issuing bank was one of the documents reqbivedhe beneficiary could not have any control on
whether this could be obtained.

S Gutteridgepg. 186 para. 7-13

®Banque de I''ndochine v. J. H. Rayner [1982] 2 Lloyd’s Rep 476

" See for exampléling Hip Hing Fat Co Ltd v. Daiwa Bank L{d991] 2 HKLR 35 (Hong Kong)
where ‘industries’ instead of ‘industrial’ was hefnl be an obvious typographical error and caused no
confusion.
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document referred to ‘SlovANia’, is the error obws® Is the mistake with the letter A
and should have been ‘SlovEnia’? Or is the mistaite the letter N and should have
been ‘SlovaKia? Two entirely different places. Agaonly one letter is wrong, but
surely the documents would have to be rejééted there is a possibility that the

goods are being delivered to Slovakia instead a¥é&iia.

The ICC follows a similar line when it comes to agpaphical errors. In Banking
Commission Opinion R208 the surname of the ‘Attention Party’ in an Airwdyb
spelt as ‘Chai’ instead of ‘Chan’ was discrepanit@suld have meant someone else.
On the other hand, ‘Industrial Parl’ instead ofdlistrial Park’ was not discrepant.
The ISBP helps on this point to make it clear thatissue turns on whether or not the
error affects the meaning of the word or the sa@@nThe problem is, if a document
checker is unaware of a particular place or phridm# how can he know if it affects
the meaning? It is suggested that the test wouligrblee whether or not the error is
capable of causing any confustanit is not about literal complian®nor is it about
the documents reproducing a ‘mirror imatef the credit.

1. Conclusions and Proposals

Typographical errors are an issue difficult to dedin letter of credit law. We cannot
say with certainty that such an error shall not entike document discrepant; we
cannot even say that a specific typographical girer error of one letter) shall not
make the document discrepant, because it all depemndthe specific word in

question. It is submitted moreover, that it alspetels on the specific document

checker in question. It is very difficult to detema how hundreds of checkers in

8 See for example the US Court of Appeal cBsgene v. Irving Trust C862 F. 2d. 4 [1985] where
the misspelling of the name ‘Sofan’ as ‘Soran’ wassidered a material discrepancy.

" No. 55 in 1995-2000 published. See also DOCDEXsitat 205 which, when quoting Banking
Commission Opinion R209 accepted that addressl&sBnstead of St. Glass was not discrepant.

8 See paragraph 25 entitled: Misspellings or Ty@nors.

81 “There appears to be a degree of discretion” a6@® of Isaacs, M and Barnet, M. International
Trade Finance — letters of credit, UCP 600 and éxation of documentd.|.B.L.R. 2007 22(12) 660-
664 so that the document checker/bank can deterihitiee error brings doubt over whether the
documents match the credit.

82 See Lord Justice Evans in Court of Appeal judgankeadietbank Antwerp v. Midland Bank Plc
[1999] Lloyd’'s Rep 219: “The requirement of stra@mpliance is not equivalent to the test of exact
literal compliance in all circumstances and as mégall documents” at para 12.

8 This is not even the case with the descriptionttsf goods in Commercial Invoice. It must
correspond with the credit, but need not be a mimage. See ISBN para 58.

34



different countries may react to a specific typthdrefore suggest that the rule should
turn on whether a prudent checker, would be capablenequivocally establishing
the error as a typo not affecting the meaning efword. The test would be objective.
Again, it would be best if this rule found its homehe ISBP so:

Proposal 8: ISBP paragraph 25 should readA misspelling or typing error that

does not affect the meaning of the word or the smsme in which it occurs,
determined objectively, does not make a documestmipant”.
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E. Conditions in the UCP

We have so far discussed the compliance of theeptason with the conditions of the
credit. As mentioned in that section, it may beuadythat the conditions in the credit
are the most important component when determinicgraplying presentation. The
reader may therefore be thinking: ‘Then why was examination of credit terms so
short?’. The answer is that we do not presentlelavactual credit or credit terms in
front of us to analyse. Where appropriate howewerdiscuss possible conditions in
the credit within the present sectign‘Conditions in the UCP’. The UCP itself, lays
down certain requirements which the presentatiostrmeet in order for it to be
considered compliaft Requirements as to specific documents will beuwdised in
Chapters 3, 4 and 6. Here we are concerned witlpithgentation as a whole. We
therefore consider the UCP position on non-docuargntonditions, consistency,
description of the goods, linkage, superfluous doents and documents issued by
freight forwarders. We also consider the UCP piows relating to the bank’s
examination regarding time for the activity butstly turn to the place of the Strict

Compliance Principle within the UCP arena.

1. Not so strict compliance?

It is argued that there are indications that thePUE trying to offer a more relaxed
rule to that of Strict Compliance. | do not inteledsuggest that the principle has been
completely done away with; this would be inconcbleaas the whole point of the
letter of credit arrangement is so that a bank khedhether or not the presentation
reaches the required standard of the credit insbn& and the UCP. | do intend to

show however that there is a degree of discretiche determinatidfi.

Firstly, despite the common law forbidding the amggion of thede minimisrule of

insignificance undeMoralice (London) Ltd v. E D and F M&where a shipment of

8 See for example Section E.2. on Non documentandifions.

% The reader must not forget that the requiremeiised0UCP can always be altered or excluded under
Article 1 dealing with Application.

8 See also arguments of Indian Overseas Barfkoiis SA/NV v. Indian Overseas Baf#010] 1
Lloyd's Rep. 227; [2009] 2 C.L.C. 550 at 554 - 557

8711954] 2 Lloyd’s Rep 526
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sugar was three bags short, the UCP pro¥fde§% tolerance for the quantity of the
good$®. It is suggested that in a credit where the UQRlieg, the court would decide
that the tolerance is allowed. We are faced heveelier, with the dilemma of which
rule shall prevail. If in cases of conflict betwettre UCP rules and national law,
national law should prevaf] then surely the 5% tolerance will not be allowEkis is

an impractical result for two reasons. Firstly,tle world of commodity trading at
least it may be near impossible to be sure ofettectamount that will be shipped at
the time the letter of credit is issued, due to fdet that we are talking about bulk
cargo. Secondly, due to the first proposition tradged indeed bankers will be used to
such a tolerance and may have a lot to say abduging denied. It can be strongly
argued therefore that the court will seek to giffeat to the general practice of the
trade. After all, it can be argued that if the marincorporated the UCP, and the UCP
includes such tolerance, it was their intentiontfar credit to be governed by the rule
and should thus, not be denied. Despite these angismone thing is for sure. The

example serves to show a departure from Strict Jange.

Secondly, the 2007 Revision also introduces sublest 14 (j) dealing with the
address and contact details of the parties and) tedling with dates on documents.

Both also serve to show departure from Strict Caanpk.
1.1 Addresses

Sub-article 14 (j) states that where a documentiges the address of the beneficiary
(seller) or applicant (buyer), “[it] need not beethame...as [the address] stated in the
credit] or indeed the same as an address in andth@ment. It must however be
“within the same country as the respective addeessentioned in the credit”. It is
logical that both the seller and the buyer, if opmpanies, may have more than one
office in a country and so it is not uncommon tadfthat addresses may differ. This is

a significant change in document checking as saokxaeption (to strict compliance)

8 Sub-article 30(b) UCP 600

8 Note: the credit called evidence of shipment o® B@etric tonnes of sugar in bags of 100kgs net
weight. The 5 % tolerance is on the weight, nottemnumber of bags. Had it been on the number of
bags, even under the UCP the document would beegiant because the tolerance is not applicable if
the credit stipulates the quantity in terms of nemtf packing units/items as per sub-article 3QGP

600 Tolerance in Credit Amount, Quantity and Umites.

% See further Section D above and footnotes accoyipgusection.
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was not previously provided by the UCP. The questlten however falls, where
parties in the letter of credit are not large cogtons but mere individuals, and the
address is the only item that legally differenatthem from another private
individual?, will the result from the UCP still be welcome?dtsuggested probably
not. Also, additional contact details will be digaeded. The exception to both the
address and the additional details rule is whesetla@pear as part of the consignee or
notify party on a transport document. In that cis®y must be the same as those
stated in the credt This is all very well when the credit does state
address/contact details, but what if it does nstthé document checker to accept the
document giving no regard to the address/contaeilsgi® Would the exception apply
here? Moreover, does the exception mean that ttheessfdetails must be exactly the
same? For example, say the telephone number umeladtress in the credit included
the country code, but the telephone of the notéstypgiven in a transport document
did not, would the document be rejected? It is sstgd that on the interpretation of
Article 14(j) as it stands, and taking into consad®n the exception provided, the
document would be rightly rejected. This seems eshhaonclusion for such an
obvious conformity but nonetheless, the result Wdag such. As with many things,
the introduction of a new rule will ultimately ledd several questions until the
interpretation is clarified. This is perhaps alse tesult of the new sub-article 14 (j).
We continue our investigation with sub-article }4fihich deals with dates on the

documents.

1.2. Dates

Sub-article 14 (i) provides that a document presgrimay be dated prior to the
issuance date of the credit, but must not be datedthan its date of presentation”. It
is important to note, that the ISBP requires inageaph 13 that transport and
insurance documents must be dated even if thistisaguired by the credit and that
whether or not other documents must be dated depamdhe nature and content of
such. For example, it was decided in DOCDEX nun#is¥ that weight and measure

certificates need not show an issue date. It wHgienmt that they showed the name

1 See Dob3, R. Issues and question mairk®Clnsight Vol 14(1) 2008 pg. 3
92 See however DOCDEX decision 205 where the addneas Airwaybill as ‘St. Blass instead on St.
Glass’ was found not discrepant.
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of the vessel and the date of the bill of ladingib@quivocally establish relation to the
shipment®. The key in this Article is that any document maost have a date later
than the date of presentation. The reasons fordhisourse are obvious. Also, as
pointed out by the IC%, the article seeks to avoid the situation whemkbaised to

reject the documents because they contained dadetehan the date of shipment

1.3 Conclusion

It is submitted that the above examples show thention of the UCP to provide a
more relaxed rule to Strict Compliance. Moreovarthe current economic climate
with markets particularly volatile and companiewvihg severe financial constraints,
it can be strongly argued that banks (indeed inescases persuaded by the applicants
themselves or through the acceptance of wHivevill be more open to accepting
documents which are not strictly compliant, so thatunderlying transaction can go
ahead’".

Going back to the particulars of the UCP, a changthe consistency test between
documents (which we shall come to later) and thearclcut disregard of non-
documentary conditions also serve to show a strafti¢he principle, and it is to this

that we now turn.

2. Non Documentary Conditions

The issue of non-documentary requirements has dawsesiderable confusion in the

letter of credit arena, most notably evidencedheyfact that the ICC issued Position

9 See Section E. 5. below relating to issues ofliygk

% Commentary pg 66

% Two consecutive quarters of negative growth isngef as a recession in the UK. i.e. Gross Domestic
Product falling below 0%. This occurred in Q3 oD80with growth at -0.6% and did not rise to above
0% untli Q1 of 2010. Q1 of 2011 is -currently at 5% growth. See
http://www.statistics.gov.uk/cci/nugget.asp?id=18Rhough better, obviously the economic climate i
volatile.

% See Chapter 7 concerning Sub-article 16 (b) UCP 8Bere the issuing bank may approach the
applicant for waiver of the discrepancies at secbol.2.

% See also Dolan, J. F. The strict compliance rala irecessioiin DClnsight Vol. 15(4) pg 8 who
suggests the same.
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Paper No. ¥ to clarify misinterpretations of the UCP. Todale tPosition Paper
issued under the UCP 500 rules, does not dppnd our only guidance is the UCP
600 itself.

If a bank’s obligation is to examine a presentdfirand a presentation by definition
is a presentation of documelfs it follows that the instructions of the buyertte
bank for what facts to check for must be facts bépaf being found in the
documentsalled for'® For example, if the buyer requires goods of Germagin,
then it is logical that he should also require ac#ic document to confirm that fact,
as opposed to simply state the requirement, anck ldee document checker to tralil
through various documents which he has no knowleolgéo find if one states
German origin. Notably, the bank’s undertaking as“éxamine a presentation [of
documents]” to see if they comply with the UCP nsiaxd banking practice, and the
credit (i.e. the buyer’s instructions). If the buyequires German origin, and the
document checker does not find a document confgmsurch origin, should he reject
the presentation as a whole? It is argued, withelerence to law but with reference
to simple logic, no. The absence of a documentiguifg origin, does not make the
presentation inconsistent with the credit. How itar-or something to be inconsistent
with something else, two “somethings” must exig. & conditiorand a document. If
there is nothing in the presentation to comparectbdit to, then how can it possibly
be inconsistent?® From a practical viewpoint, a document checket mdl doubt be

concerned that the credit requires goods of Gerongn and that if he accepts any

% Commission on Banking Technique and Practice,pte®eber 1994

% See Pg. 12 of Publication No. 600 at IntroductmJCP. The same has not been stated about the
DOCDEX Decisions or the Banking Commission Opinjcaithough in the Introduction to the UCP it

is stated that when drafting the new rules, accawas taken of both the Opinions and the Decisions
which we subsequently incorporated into the UCBgtihemselves. Presumably, those which have not
been incorporated (it is impossible to think tHahbatcomes of these cases were put into the UGP) w
continue to provide at least persuasive effect uttte UCP 600 where applicable.

19 Article 14 (a)

198 Article 2 UCP 600

192 5ee also Donaldson MR Banque de I'lndochine et de Suez SA v. J. H. Rejuiecing Lane) Ltd
[1983] QB 711 at 728 “this was an unfortunate ctiadito include in a documentary credit, because it
breaks the first rule of such a transaction, nantbht the parties are dealing in documents, rasfa

103 Although not put in these words, the author belgethat this is also an explanation offered by the
ICC itself in the Position Paper 3. It states “specactice [of including non documentary conditions

the credit] defeats the underlying principle of ttecumentary credit itself and directly contraditts
wording of Articles 2...4...5(b)...13(a)..., all of whictearly indicate that payment...is to be effected
against documents stipulated in the credit”.

40



others he will have to answer to the bd$&rThe reaction to this may be to refuse to
honour and to avoid this outcome, the simple smhutvould be to make it clear that if
a credit calls for confirmation of facts, withoutpsilating the document which will
evidence these facts, then such a provision wikkcéively be ignored. A non
documentary condition, is exactly that: a provisianthe credit, which calls for a

specific fact to exist, without stipulating a docembh which will evidence that fact.

Immediately, bells are ringing with concern that sgrious requirements in the
transactions will be ignored if not coupled withcdmentary production and b) that
non documentary conditions which can be obvioushdenced in a presented
document but not specifically coupled in the cratielf, will be ignored. As the
reader can understand, the topic is complicatedaawydsolution will not be without

its own problems.

The solution given by the UCP in the current verstan be called at least simple,
despite any flaws which we shall discaVer Sub-Article 14 (h) provides that “if a
credit contains a condition without stipulating tthecument to indicate compliance
with the condition banks will deem such conditiaret stated and disregard it”. In
other words, if | [the buyer] instruct you [the lmo check whether the goods are of
German origin, but do not tell you which documeat ghall check to confirm origin,
then you shall ignore the instruction completelyl @onditions in the credit must
therefore simultaneously state the document whidhsatisfy them. For example,

Condition: German Origin. Document to satisfy Caioh: Certificate of Origin.

This solution however still produces the two issistated above, namely that
important conditions fundamental to the transactwl be ignored if not coupled

with a document, and secondly that conditions clepabbeing linked to a presented
document but not coupled in the credit itself, vk ignored. Under UCP 500,

194 See also Downes, P UCP 600: Not so Strict CompéisnJ.|.B. & F.L. 2007, 22(4) 196 at pg. 198
“In practice it may be difficult to give no regavehatsoever to all non-documentary conditions where
they have a very close connection to a requiredicient”.

195 The extent to which the issue of non-documentaeglits will continue to cause problems, is at the
moment debatable by academics and practitioners. dxample, Ulph, J. in_The UCP 600:
Documentary Credits in the 2 TenturyJ.B.L. 2007, Jun, 355-377 at 366 states “Themrisk that
this issuemaycontinue to cause difficulties” (emphasis addedbthor) whereas Downes, fiprant
104, clearly suggests that difficult cases ardyike come before the courts where judges vétkdin”

to qualify sub-article 14(h).
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although the ICC condemned the use of non-documestnditions by banR&® it
went on to state that if a condition can be linkec document presented, then it is
not a non-documentary condition and should notibeedarded. For example, if the
condition was “German Origin” and no Certificate@figin was called for, the bank
would disregard the condition. If it happened ttie particular credit called for a
Certificate of Origin but did not couple the docurhwith the condition, it would not
be disregarded because the certificate would eu@ehe origin of the good¥.
Curiously, the clarification of the UCP 500 by tR®sition Paper has not been
incorporated into the UCP 600 despite the facttiiprovision in the former rufé
has remained the same in the current vet&ofihe explanation given by the ICC for
this is that the Position Paper itself caused @rronfusion to practitioners, instead
of clarification'*®. The position that remains therefore is thay non-documentary
condition will be deemed not stated, and disreg#rde Happily, this follows
DOCDEX decision 201 which stated a condition reiggirthe addressee of the
purchase order to sign another document, withoqtuireg presentation of the
purchase order, was a non-documentary condititue tisregarded.

How then does the ICC intend to solve the probldnmgooring issues a) and b)
mentioned in the paragraphs above? The answer e tiound in a new Banking
Commission Opinion (TA 644rev), at the moment oplyblished in DCinsight
Volume 14(3). This is a perfect example where withdvaving regard to the

198 position Paper No. Suprant. 98. The practice of incorporating non-documsntzonditions in
letters of credit was branded “totally wrong” withe Banking Commission “expressling] its strong
disapproval” of banks issuing such credifsicksuggests (pg 179 para 8.23) that “the only satisfac
solution...is that banks [do] not accept instructidasissue or to confirm credits containing non-
documentary conditions”. Adodo, E. in Non-documentequirements in letter of credit transactions:
what is the bank’s obligation today2.B.L. 2008, 2, 103-122 at 103/104 suggests tiafptactice is
mostly due to “poor drafting of the application fotogether with the inexperience, inefficiency, and
unprofessionalism of the issuing bank”.

197 Banking Commission Opinion R212 Number 58 in 12981 makes it clear that the addition in the
Position Paper about conditions linked to documenit®w an essential rule to follow: “As pointed ou
by ICC Position Paper No.3, a condition is not deéno be a non-documentary condition if the
condition can be clearly linked to a document d&ifmd in the credit.” See also Banking Commission
Opinion R326 Number 72 in 1995-2001.

198 Article 13(c) UCP 500

199 Commentary Pg 66.

110 |pid. See alsdBenjamin First Supplement to seventh Editimn127 para 23-236Z which suggests
that it suffered from vagueness and served to doite uncertainty (Contrasts Banking Commission
Opinion R212 with R411 in 1995-2000).

1 The rule is harsh and it is suggested will vekgll to result in unfair conclusion. See Downes, P.
suprant.104 at pg. 198 “It is not difficult to imagineufd cases coming before the court...and judges
straining to qualify the absolute prohibition cantl in new art 14(h)".
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accompanying material to the UCP a bank could ctmreevery different conclusion
about the presentation made by the seller. Crycitlle query involved conditions
relating to shipment, a very important area inl@&P. The condition required details
of transport to and from specific points and latdate of shipment, but without
stipulating the document to indicate compliancéhwiite condition. It is not clarified
if this meant that, for example transport documegmesented were not coupled with
the condition, or whether no transport documentsevpeesented at all (l.e. not called
for by the credit at all). We continue our inveatign on both fronts. Firstly,
assuming a transport document was called for, butoupled with the condition, the
approach taken by the ICC in the opinion, is to enakb-article 14 (h) qualified by
sub-article 14(d). This states that “data in a deoent...must not conflict with
data...in the credit? If the data in the credit is taken to be the dimad ‘latest
shipment’, and the document is taken to be thedbilading, then by qualifying sub-
article (h) with sub-article (d), the condition nhm®t conflict with the data in the bill
of lading. Thus, both our concerns above (ignorugdamental requirements or
conditions clearly capable of being linked to awloent presented) are set to rest.

The question arises: If we qualify sub-article hJ \fith sub-article (d), which must
operate first? The importance of this questionsrest the fact that if we are to make
sure that data in documents are not in conflichwléta in the credit (which if we are
to follow the Banking Commission above includes Hdmsumentary condition data),
then how does sub-article 14(h) come into play?t Biates that non-documentary
conditions (and thus the data in those conditiongpt be disregarded. If they are
disregarded, how can we compare them to data ocandent? As the reader can see,
the questions go round in a circle with no end pdim the other hand, imposing the
rule that documents must not be in conflict witlad@a a non-documentary condition
can be grossly unfair. It is suggested, the pagimidpmade by the commission is this:

If a document presented, includes data concerning a

non documentary condition, then that data must not

conflict with the data of the condition in the cited
The effect is somewhat the same as the PositioerP&pr example, if a transport
document contains a reference to origin as ‘Freacll the credit had a condition of

12 Also, it must not conflict with data in the samecdment or any other stipulated document.
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‘German origin’ without stipulating the documentdatisfy the condition, the result
would be inconsistency between the credit and theuhent, leading to rejection

under sub-article 14(d).

The effect of this decision remains to be seerclauification is absolutely necessary.
The conclusion of the query gives no clear indaratf what exactly is to happen. On
the one hand it clearly states non-documentary itond should be disregarded. On
the other it states that should a beneficiary éseklect to insert data concerning
those conditions in any of the documents stipulatetthe credit, it must ensure that
that data does not conflict with data in the cretiite crucial question whatdata in
the credit? It could be argued that this meang¢heaining data (i.e, once the non-
documentary condition data has been disregardedf).ti2n, how can such data
possibly be in conflict with the rest of the credithe rest of the credit does not
contain any data concerning the non-documentargitton? The only response the
author can provide is that the effect of this opmis much like that of the Position
Paper; confusing and in necessary need of claiifica

From a legal point of view, non-documentary comdis by their nature, create
conflict with two principles of law. The first ishé autonomy or independence
principle stated in section C. 1. of this chapfes.mentioned above, the bank’s duty
is to examine documents and nothing else. Examimingthing outside of the
documents, means examining something outside ottbeit; ipso factothe credit
loses its independence. The only logical thing ttwatld be examined outside of the
credit is the underlying transaction (i.e. the sadatract) which, as we have stated is
not the concern of the banks as the letter of trexdertaking is an independent
transaction where banks are unconcerned with tladityreof the sale. Non-
documentary conditions by their nature refer tddamt found in the documents and
are therefore outside of the letter of credit utaleng. Consequently, if the banks
examine such conditions, they are not only underngithe autonomy principle of the

credit, they are also failing their obligation undeticles 4, 5 and 14(a) of the UCP
600"

3 During the 1995 Revision of the United States bmif Commercial Code (UCC) Article 5 of which
deals with letters of credit, it was agreed that-documentary requirements were incompatible with
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One of the last few cases decided before the diitjaof the UCP 600 was the case
commonly referred to as ti@liver'** case. The problem the case highlighted is when
a non documentary condition refers directly to thederlying contract but
simultaneously calls for a document. The reader beayondering: if the condition
calls for document, then it cannot be non-documgniEhis is exactly the argument

followed by the commercial court.

The facts were as follows: the defendant bank tsustandby letter of credit which
incorporated the UCP 500 in respect of a deferimtign of the purchase price of
Oliver's company. Oliver was required to give watres as to employees and
accounts etc. and the letter of credit was conuficagainst “telex addressed to
beneficiary’s [Oliver's] bank...issued by [defendariank] confirming the
beneficiary’s fulflment of [his] commitments towds [the purchasers]’. The
purchasers gave no instruction to the defendark bamssue the telex because of a
dispute concerning the breach of a warranty. Oloatended the condition was non-
documentary and should be disregarded. The HighrtGuald that the UCP 500
Article then dealing with non-documentary creditSul§-article 13(c)) had no
application because the credit did state a docuteeptesent, the telex. Notably, Mr
Justice Andrew Smith also disagreed with the argurtteat the condition should be
disregarded because it requires the bank to bescoed with the sale agreementd
consider on this basis whether or not to issuddlex. His reasoning is that the bank
is not seeking to rely upon any claims/defences tihe purchasers may have and
therefore the condition cannot offend sub-artigqa) f UCP 500 which then dealt

with credits v. contracts.

Two observations can be made. Firstly, the selel put himself in a very difficult
position when he agreed to the condition of thexeéssued by the bank. Although the
condition does not state when or if the bank isgaldl to issue the telex, including in

the credit any condition for presenting a documnich must be provided by either

the independence of the issuer’s obligations. Sswds, J. Non-documentary conditions and the L/C
independence principieClinsight Vol 14(4) 2008 pg 11
14 Oliver v. Dubai Bank Kenya L{@007] EWHC 2165 (Comm)
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the buyer (applicant) or the issuing bank, is eregly dangerous and a ‘trdp’ for
the beneficiary. Secondly, although the outcomeéhef case is unfair, and that the
bank is offending Article 3, Oliver had agreed hege conditions and it seems he
should face the consequences of the agreementhelfcondition was simply
‘confirmation of fulfilment of commitments’ withowtipulating the document, then it
is submitted the condition would have been considienon-documentary and

disregarded.

The second principle we must deal with, is not aHetters of credit, but about
contracts. When courts have been faced with lefteredit issues, they have turned
to the law of contract for solutions and guidan€eOne argument concerns the
principle of Freedom of Contract. In the contextnoin-documentary conditions, it
can be turned to so that effexn be given to the condition. In other words, if pest
are free to contract on whatever terms they wistd ane of those terms is the
requirement of a non-documentary condition, theoripy should be given to that
term despite the inclusion of the UCP. A conflietween an express term and a
standard incorporated term will result in the espreerm prevailing’. Indeed it has
already been hettf that conditions fundamental to the commercial afien of the

credit must prevail over the UCP otherwise the itn@duld be unworkable.

2.1 Conclusion and Proposals

It is submitted that disregarding all non-documgntzonditions, is a rule which is
favourable. It produces a clear cut result, andnathe objective is making a decision
on payment as quickly as possible, clear cut resutt essential. How to deal with the

harshness of the rule and the possible injusticastioned above [a) and b)] was the

115 SeeJackat pg. 182 para. 8.27 and BarnesSuprant. 113 at pg 11. The practice is discouraged by
ICC The International Standby Practices 1998 aeRul0 Publication No. 590 ISBN: 9284212472

116 See for example Todd, P. Bills of Lading and Baisk®ocumentary Creditd" Edition 2007,
Informa, ISBN: 978-1843116318 (hereinafter Todt)g 252 who suggests that Lord Diplock in
United City Merchants (Investments) Ltd v. RoyahiBaf Canada (The American Accolfdp82] 2
Lloyd's Rep 1 applied the ordinary law of contre@tlocumentary credits.

117 SeeChitty on Contract80" Edition para 12-079 and Mustill LJ Royal Bank of Scotland v. Cassa
Di Risparmio delle Privincie Lombarfl992] 1 Bank LR 251 at 256: “any contrary provisim the
UCP must yield to the parties’ expressed intention”

18 5ee Singapore cak®rea Exchange Bank v. Standard Chartered H20K6] 1 SLR 565.
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likely purpose of Banking Commission Opinion TA 6d4. It is suggested that the

clear answer the Commission intended was that:

1) data in a non- documentary condition of the itnedist not conflict with data in the
presentation as a whole and;

2) if a credit calls for specific conditions evided in specific documents, then a
presentation cannot be refused on the basis tlticament evidencing a specific
condition is absent, when the specific documenbiscalled for.

For example, if the credit requires conditions X,ZYbut only calls for documents X,
Y, then the presentation cannot be rejected obalses that document Z is missing. If
however data in condition Z is in conflict with daih documents X or Y, then the

presentation will be discrepant.

How do we reconcile this with the provision thahrsiocumentary conditions should
be disregarded? | do not believe it can be recedcilThe two provide opposite
results. If we are to disregard, then we cannotparet and if we are to compare first,
then what is the point of disregarding later? Isigygested the problem therefore is
not if non-documentary conditions should or shaubtl be disregarded. The problem
is what to do with the conditions generally. Iktead we approached the problem
from the perspective of honour/rejection as oppdseelxamination, we can provide
that: A presentation shall not be rejected on @dbthat a document is absent, when
that document is not called for. So, conditionscadling for a document will not be a
basis for rejection. The inclusion of non-documenteonditions were problematic
because the bank would reject when it could noficarthe facts in the conditions.
This problem under my approach would be eliminatédt is argued that non-
documentary conditions also posed the problem loWalg the buyer to make extra
demands not agreed with the seller, then again aeence of the document

confirming the demands would not allow rejection.

3. Consistency

So far we have discussed comparing the documertteetoequirements in the UCP

and the requirements in the credit. Consistencerseto the link between the
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documents themselves. In other words, is the baglired to compare information in
one document against another? Sub-Article 14 (adyvides that “data in [one]
document...need not be identical to, but must noflicorwith,...data in any other

document**®

. If for example the invoice states ‘21,000kgs’ d@imel packing list shows
‘300 cartons’ the data is not in conflict. It istnidentical because the method of
measurement is different, but it is not conflictinghe problem is, how is the
document checker supposed to know if the 300 carttm indeed correspond to
21,000kgs? They could correspond to 18,500kgseifvieight of each carton is not
known. It has also been suggestédhat the task to making the document checker
appraise whether or not all the documents preseatednot in conflict, can be
extremely time consuming. Consider a presentatidt©0 documents, some of which
could be very complicated and detailed. If they tarde checked against the credit,
the UCP and against themselves, it could take snendouble the time and no doubt
increase the risk of finding a discrepancy. Nore l#ss, this is the provision of the

UCP as it stands.

A further example would be the use of commas inktddull stops to show decimal
places. The figures will not look identical, buteyhwill not be in conflict if the
meaning of each figure can be easily establisieBigures on draft§ are a little
more complicated because as a matter of princgptiifference between the amount
in figures and the amount in words would be a éjsancy® but where there is an
obvious?* typographical error such as ‘Four hundred andyfegvenTY’ instead of

447, the document does not confifit

The check for data must be done in the contexhefdredit, the document and the

international standard banking practice. What #eisks to avoid is situations where

19 “When read in context with the credit, the documiéself and international standard banking
practice” Sub-article 14 (d)

120yIph, J._The UCP 600: documentary credits in tifeQenturyJ.B.L. 2007, Jun, 355-377 at 366

! DOCEDEX decision 221

122 An order for the payment of money: see Oxford Diwary of Law; Oxford University Press™7
Edition, 2009, ISBN: 0199551243. See further Chaptegenerally on the consequences of a
complying and non-complying presentation.

123 DOCDEX decision 226. See also ISBP para. 50 anitfth states that “the amount in words must
reflect the amount in figures”.

124 |n the example given, the number ‘four hundred oty seventy’ does not exist. The error is
thereby obvious.

125 See also DOCDEX decisions 215, 221, 228, 229 waicshow similar examples of differences in
documents which may or may not be discrepancies.
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data is clearly different but is not inconsisteriten read in context. For example,
where a certificate of origin indicates as conseggaeparty different to that indicated
on the bill of lading (and therefore data relatingthe consignee clearly differ) it is
not an inconsistency because in the normal promfeisséernational sales, it is possible
that the consignee on a certificate of origin (¢hg.buyer) is not the consignee on the

bill of lading (e.g. a bank to which the bill ofdiag has been consigned.)

Sub-Article 14 (d) also states that data in a daninmust also be consistent with
data in the credit. At first glance, this may saamproblematic. However, it has been
pointed out?® that if the data has to be consistent with dath)ithe document itself
2) any other stipulated document and 3) the créut) the only data in the credit not
in categories 1) and 2), must relate to a non-decuany requirement. These
requirements are conditions not attached to anycpéar document, which Article 14
(h) states should be disregarded. If so, then hamwtbe data in one document be
inconsistent with the credit? There is nothing ime tcredit other than non-
documentary requirements which should be disregar@e is it intended that before
the non-documentary requirements are disregardedust be checked if data in a
document is in conflict with such requirements? Mymediate answer would be
‘surely not’. But in light of the discussion we hadbove and Banking Commission
Opinion TA 644rev, there is now a case that caargeed that all data in the credit,
must not conflict with data in the documents. Tbadusion is therefore the same as

in the Section above.

4. Description

The issue of description of the goods in the Consiabvoice?’ will be dealt with

in Chapter 6 of this thesis. Here, we are concewiddthe description of the goods in
documents other than the Commercial Invoice. Stiblarl4 (e) states that “the
description of the goods, services and performafatated [in a document] may be
in general terms not conflicting with the descoptin the credit”. It should be noted,

that this is not a requirement that each docummargtcontain a description; it is only

126 Debattista, Csuprant. 39 pg. 340-341
127 See Art 18 for the requirement that the descripiio the invoice must correspond with the
description in the credit.
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if it doed®®. A recent Banking Commission OpiniGii makes it clear that the UCP
does not require a goods description on any doctiotber than the invoice but it is
usual and transport industry practice for documesotsh as the bill of lading, to
contain a form of description (not least so thaytte linked to the goods) and in
such cases the description must not conflict whidt ©f the credit. This has been a
long established rule in common f&}but it is also the common law which imposes
a small restriction. Whereas the description ofgheds may be slightly different as
between the documents and the credit (apart framroice), the identification of
the goods must be exactly the safhdt would be unacceptable to allow doubt about
the exact goods in the transaction and so all teemients and the credit must refer to

the same goods. This leads us onto the very imptagsue of linkage.

5. Linkage

Linkage refers to the ability of the documents présd to be linked to the goods in
the underlying transaction. It is necessary forlihak to be able to identify that the
documents with which it has been presented, doaligttelate to the goods in the
specific credit®? otherwise, the seller could present any documensatisfy the
conditions without it concerning the goods in qiset>. Perhaps because of the
principle of autonomy and the absence of liability responsibility of the bank
through Article 34 concerning the genuineness aldtents (discussed in Chapter 8),
there is no express provision in the UCP requilingage™* It is suggested that

because there is an absence for the issue offidation and linkage in the UCP, it is

128 5ee ICC Commentary pg. 65. See also Banking CosimnisOpinion R260 No. 59 where
insufficient description of the goods in the packand weight lists were regarded as not discrepant.
129 TA 681rev currently in DClInsight Vol 15(3) 2009 g§. See also DOCDEX decision 204 which
makes the same point: a weight list does not havantain a description of the goods and therefore
the absence of such is not considered a discrep&sey also previous Opinion R364 no. 228 which
states the same.

130 5ee for exampl#idland Bank Ltd v. Seymo{tt955] 2 Lloyd’s Rep. 147

131 Banque de I''ndochine v. J.H. Rayner I[1®83] 1 Lloyd’s Rep. 228; if the documents aréhtve
any value the identification must be unequivocal.

132 5eeBanque de I'Indochine et de Suez SA v. J. H. Rgiiecing Lane)1983] Q.B. 711

133 See for example Ulph, J The UCP 600: documentsasfits in the 2% CenturyJ.B.L. 2007, Jun,
355-377 who at 365 states: “This requirement casilyebe defended because a document is of little
value if the goods to which it refers cannot bealilgdadentified and it would create a fertile gralifor
fraud”.

134 SeeJack pg 195 para. 8.50. See however DOCDEX decision ta8 reasoned that weight and
moisture certificates where not discrepant (coei@ino issuance daté&ecausethey contained the
name of vessel and bill of lading date to link thienthe relevant shipment.
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the local law that will currently come into effeethich in the UK will result in the
necessity of linkage. In view of this absence havethe opportunity arises to make

the following suggestion as a provision to be ideld in the next revision of the UCP:

Proposal 9: Each document presented must refer either to a) gpeecific letter of

credit b) the specific transport document or c) thpecific goods.

What | mean by specific is the letter of credit tn@anor bill of lading number for

example. Under section c), a description of thedgois not required, but a link to
those goods is. Notably, section b) was added Isecauthe circumstances of our
current paper, a transport document will alwayptovided as we are dealing with an
international sale of goods carried by sea.

Despite no provision on linkage, the UCP do providat where a credit requires
presentation of a document other than the invdressport or insurance document,
and does not state the issuer of the documenteatdhtents required, then the banks
will accept the document as presented if the carftéfils the function intendeld®.
For example, where a credit calls for a packingvighout further stipulation about
specific content, then the bank will accept a pagKist in any form as long as it
fulfils the function of a packing Ii5¥. It is of course necessary, that data in this
packing list does not conflict with any data in #rey document or in the credit as per
sub-Article 14 (d). As far as the issuer of thewtoent is concerned, this provision is
also supported by DOCDEX decision number 202 whieeeletter of credit did list
the content of the documents required (e.g. packistgto indicate weight and
certificate specifying nation/year/brand of prod)diut did not stipulate by whom the
documents must be issued. The case held that tbembmts presented must be

accepted despite the identity of the issuing party.

135 Sub-Article 14 (f)

136 See DOCDEX decision 203 which held that the pagkist's purpose is to show how the goods are
packed, and if detailed listing of the number andtent of each carton was required by the applicant
(buyer) then the letter of credit should have askedt. See also DOCDEX decision 205 where the
packing list which made no reference to weight Wwakl to be compliant and accepted as presented;
and also Banking Commission Opinion R218.
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6. Documents not required

Documents presented to the bank which are “notirediuby the credit will be
disregarded and may be returned to the preséhteFor example, if the seller
presents a packing list, and this is not requingthle credit, then it should be ignored
and returned. Most importantly because if the bamitinues to scrutinise it and finds
any discrepancies, then it will wrongly reject theesentation due to a document
which need not have been in the bundle to begih. Wihe seller (beneficiary) should
however be aware of the decision in DOCDEX numl2r. Zhe case concerned a log
list attached to the certificate of inspection whiadicated that some logs were not
according to the letter of credit (too short or tb). Although the log list was not
called by the credit, it was presented as an atiaah to the certificate of inspection
and held to be discrepant. Part of the reasonirthanspecific case was because the
certificate of inspection actually made referencethe log list and was thus
considered to be an integral part thereof. Theawgannot help but wonder however,
if the log list was not attached, and the certticatill referred to it, would the
presentation be non-compliant because of the absanthe log list? It is suggested
probably not; it was not called for. Therefore, theller should be aware that
presenting documents that are not required maynay notresult in them being
disregarded.

6.1 Combined documents

The UCP itself does not make any reference to veneth not combined documents
are acceptable as a presentation. It falls to $iBPIto clarify that “documents listed
in a credit should be presented as separate dodsihat paragraph 42. There are two
exceptions however. The first is within paragraph iself that allows for a
combination of weight and packing list to be preésdnbut will only be accepted if
there are two original combined documents and btate weight and packing details.
The second, is found in paragraph 8 of the ISBP.is Thllows for
certifications/declarations to be contained witlanother document without the

necessity of them being signed or dated as lonpeaslocument in which they are

137 Sub-Article 14 (g)
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contained is signed and dated by the same entikyngnéhe declaration. The panel in
DOCDEX decision 211 stated that the UCP 500 neitteebade nor allowed
combined documents and thus held that the plat@roto would be the credit itself
and if documents were expressly called for sepigratiee beneficiary must present
them so, otherwise combinations were allowed. ibigresting to note however that
the case involved declarations and certificatiohieuld the decision be the same if
the documents involved were different? It is ssge yes. This may seem as a
surprise because the panel concluded the UCP 5@f@endorbids nor allows
combined documents and on this basis decided ¢mabioed documents are allowed
unless expressly refused by the credit. The paileldfto note however that the two
exceptions mentioned above under UCP 600, wereealseptions under the previous
ISBP™® (paragraphs 44 and 8 respectively). They weneseptions because
paragraph 44 states in its opening line that “damisiin a credit should be presented
as separate documents”. It is therefore suggettatieven under UCP 500, combined
documents were not allowed. The UCP 600 also neigxpressly forbids such
documents but the ISBP makes it clear they are aepdable apart from the
exceptions above. The position is therefore the esdmt the DOCDEX panel
confused its reasoning. Dangerously the decisiahdcoe used to support the use of
combined documents when the position under the I18Bé&lear. In this case, it is
suggested that a clear statement in the UCP wautéduired as follows:

Proposal 10: Documents must be presented separately, with theepkon of

weight and packing lists, and certifications anddarations’.

7. Freight Forwarders

Article 30 of the UCP 500 dealt with transport domnts issued by freight
forwarders. This Article has been completely deletend if such a document is
issued, then it will fall under sub-article 14 @nd the corresponding transport
document article. Sub-Article 14 (I) states thattransport document may be issued
by any party other than [the] carrier, owner, masie charterer provided that
the...document meets the requirements of articles2f]2 In the initial drafts of

1381CC Publication No. 645; Paris 2003; ISBN: 9284243
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UCP 600, sub-article (I) had not been includedllatdgth the thinking that since the
transport articles do not refer to who the iss'fethe document is, then there should
be no problems with freight forwarder documentskimg the article redundant.
However, after concerns by the transport indugtag the removal of Article 30 with
no replacement®, could lead to banks simply rejecting documergsiésl by freight
forwarders, the sub-article was added, which bmosdie concept to any party
issuing a transport documeiltt.is suggested that what was intended by the ICC i
removing Article 30, was that freight forwardersresefor the purposes of the UCP
considered simply as carriers and not freight fedees. What the writer means is that
transport documents issued by freight forwardetséir capacity as carriers, does not
make the documents freight forwarder documentsy thee carrier documents.
Therefore, even the exclusion of article 14 () Woleave the same position, namely,
that transport documents issued by freight formardeould be examined under
articles 19-24%° It has been common that this sub-article is exattfd presumably
so that the bank does not accept documents byhfreagvarders but again, as stated
above, it is unlikely that the exclusion will hatkeat effect unless it is coupled with an

express provision in the letter of credit that tily not be accepted.

On the other hand, when a transport document ugdsby a freight forwarder in the

capacity as such, the issue becomes confusing.themquirements change slightly.
If the credit states ‘freight forwarder’s bill odding acceptable’ then under ISBP
paragraphs 72/95/138 the bank will accept a tramgjmzument signed by the freight
forwarder in the capacity of freight forwarder watht the need of either identifying

itself as carrier or showing the name of the carfisigning as agent thereof. Banking
Commission Opinion 470/TA 651r&{ states that this is also the position if the tette

of creditrequires(as opposed to allows) a freight forwarder transgocument.

7.1 Conclusion

Transport documents issued by freight forwardersasiers are acceptable even

where sub-article 14 (I) has been excluded. Thdl lvei determined as compliant

139 5ee Commentary pg 67

1405ee Andrle, P_Excluding articles: a troublesoreedDClnsight Vol 1491) 2008 pg 4 at pg 5.
141 5ee DClInsight vol. 14 (2) 2008 pg 4, 7

142 pyblished currently in DClnsight Vol 14(3) 2008
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according to the corresponding transport articlbewa transport document is issued
by a freight forwarder in their capacity of forward and not carriers, the document
will be acceptable even if it does not meet allréguirements of the transport articles
(e.g. identifying the carrier) as long as the dretiates ‘freight forwarders transport

document acceptable’.

8. Time for Examination

Now that we have determined compliance of the ptasen with the UCP, we must
let the seller know how long it will take the battkassess the presentation. Issues of
payment (or refusal) are dealt with in Chapterut,ibis convenient for the reader to
know now, that the time allowed to the bank to ex&nthe documents, is also the
time within which the payment process is to be@uab-article 14 (b) that deals with
time is therefore important both for the seller {{sat he knows when the result of the
determination of the presentation is available) fondhe bank (so it does not breach

an obligation).

Sub-article 14 (b) provides that each bdnkshall have anaximumof five banking
days following the day of presentation” to deterenicompliance irrespective of
whether or not the expiry date or last day of pnestéon falls within these five days.
What is intended by the last part of the previoaistance is that if discrepancies are
found which can be corrected and the documentsneduto the seller for re-
presentation, then the seller must make sure #diak left sufficient time to do this
before the expiry date. The bank should not be a&rpeto expedite examination just
because the credit is about to expire and therseltald not have time to re-

present*

The first point to make is that this period is axmaum [emphasis added]. The UCP

500 had a maximum of seven days which was reduéted the ICC national

1431 e. the nominated, confirming and issuing bank.

144 See ICC Commentary pg 63. See however WunnickeSuB-article 14 (b): can there be
unreasonable conducf?Clnsight Vol. 15 (3) 2009 pg. 8-9 who argues tlighe five day rule is
applied unfairly then equity should right the wroRgr example, where a bank waits to examine on the
fifth day which is past the expiry date of the dteldoping that it will find a discrepancy and rej¢he
documents without the possibility of re-presentatiy the beneficiary.
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Committees voted for the applicable number of daysng the drafting of the UCP
600"*>. Agreement had also been reached to remove tlasg@measonable time’ from
the article which previously stated that the basksuld examine the documents in
‘reasonable time not to exceed seven ddysThe ICC explaing’ that this was
removed due to the lack of a standard applicatidheconcept globally. Indeed, it is
suggested that even within one jurisdiction wha& ileasonable time for one bank,
may not be reasonable for another. Much dependthemumbef*® and type of
documents, the professional abilities of the Bahkhe language the documents are

in**°and the complexity of the presentafith

The question that arises is, with the removal easonable time’ and the number of
days fixed at five, where do the obligations of Hank fall when it has determined
whether or not a presentation is compliant durimg $econd banking day? In other
words, does the bank have an obligation to paysétier before the maximum fifth
day if the presentation is compliant? On the onedhaub-article 14 (b) gives the
bank five days to determine the outcome of the gmiadion and it is argued that
implying a different provision where an expressvisimn as to time already exists, is
dangerous. However, if the bank’s duty is also itbee pay the seller when it has
decided compliancg’ or refuse to pay and give notice of such by exjmdi means
no later than the close of the fifth banking faythen it has been suggest¥a bank
which waits until the fifth day to inform the sellef its decision, despite having
determined compliance earlier, could be in bredatsmbligations not under Article

14, but under Articles 15 and 16 (Complying Presgon and Discrepant Documents,

145 |bid Commentary

146 See sub-article 13 (b) UCP 500

147 Commentary pg 63

148 SeeSeaconsar Far East Ltd. V. Bank Markazi Jomhouaini Iran [1999] 1 Lloyd’s Rep 36 at 41.

149 For example, iBankers Trust Co. v. State Bank of Infli@91] 2 Lloyd’s Rep. 443, the Court of
Appeal thought that reasonable time also dependdtelevel of sophistication of the bank in deglin
with documents and that in London, seven days €asJ&P 400 at the time) were too many. See also
Todd, P_Bills of Lading and Bankers’ Documentaredits Fourth Edition, 2007, Informa, London,
ISBN: 9781843116318 at pg. 238 para. 9.15.

150 see Ellinger, P_Reasonable time for examinatioioaiment§1985] J.B.L. 406 at 407-408

31 Jackpara. 5.42-5.43

152 As per Atrticle 15 (a)

133 As per Atrticle 16 (d)

134 See Debattista, Csupra nt. 39 at 339 and Murray, C. Holloway, D. and Timdéunt, D.
Schmitthoff’'s Export Trade: The law and practicdrd&rnational Trad&leventh Edition, 2007, Sweet

& Maxwell, London, ISBN: 9780421893207 at pg 19@eShowever Todd, P. at pg 240 footnote 28
who argues that the obligation to communicate aedbligation to decide are separate and one should
not be reasoned from the other.
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Waiver and Notice respectively). It has also besggestetf® that the courts would
continue to impose the ‘reasonable time’ requirenasnit seems unacceptable for a
bank to “sit on its hand&™ until the maximum time has expired. The authomests
that as the UCP stands at the moment, and withoytdacision from the courts
directly, it is difficult to imply a ‘reasonablentie’ for examination when the specific
phrase (and hence effect) has been deleted. Tleis Wot of course mean that the
result is positive, indeed the reason given byi@@ for its removal (lack of standard
interpretation globally) is enough to argue thgiravision is necessary otherwise we
are left with a void. If we are trying to providertainty, then the best option is to
stick with five days and nothing else. Howeveraioommercial world where time is
money, and documents move between sellers in stalgg, and markets rise and fall
daily, a few days, indeed a few hours, could makerg big difference to both the
seller and buyer. It is therefore suggested thhabaonable test is required, but should
be clearly and carefully catered for (as far assiids) either in the UCP or the
national law. Notably, Banking Commission Opinio26& Ref 63°" which was in
response to the UCP 500, stated that the ‘sevekifgaday rule...is intended to be
the outer guideline...Local practices and legalcedents...dictate the “reasonable
time” that a bank should take to check the docusieim the same light, we can
argue that the five banking day maximum is an ogtedeline, and the local law will
dictate if it was unacceptable for a bank to wantiluthe fifth day if had already

reached a decision on the secBid

8.1. Banking Day

This is defined in Article 2 of the UCP as “a daywhich a bank is regularly open at
the place at which an act subject to these rulas ise performed”. Without this

definition, it could have been assumed that thismhé/onday — Friday. Instead, it
depends on the practices of the specific bank.|3ter part of the definition requires
that the day must not only be one on which the bhamkegularly open, but that it is

also a day on which the department or personndingeaith documentary credits is

1> See Todd, P. at 239-240

%6 bid at para. 9.21

157|cC Banking Commission Collected Opinions 199502pg. 134

1%8 See also Banking Commission Opinion R534 No. 38@pinions 1995-2004 which supports the
same.
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open. For example, if a bank is regularly open @atrday, but does not on that day
deal with documentary credits, then it is not akirag day for the purposes of the
UCP. Another issue with Saturdays, is that mankbavhich are open will remain so
for only half the day. If they do in that half dagnduct documentary credit business,
then Banking Commission Opinion R325 Ref 71 stHtasthat half day will count as

a whole from the seven (under UCP 600 five) bankiag maximuntr®.

8.2. Day of Presentation

The trigger to start the five banking day periodhis day of presentation. For a seller
(and of course the bank) to know exactly whiches fifth banking day, he must first
know the day of presentation, and this may notd&im@ple as it may seem, especially
when considering by what means the presentatiorbbes mad&®. This is the day
on which the documents are in fact received byhhek®’. If this is on a day on
which the documentary credit department was opaharmmorning, but closed when
the documents were received, then this will siumt as the day of presentation,
unless the credit specifically requested that prad®n must be made to the

documentary credit departmé&$it

8.3. Conclusion

It is clear that a bank has a maximum of 5 dayshich to determine whether or not
the presentation is complying. The fact that tlsisai maximum, means that if it
determines on the second day that the presentatmympliant, it must communicate
such decision immediately. My proposal is therefinvat the rule in the UCP should
remain the same, but that the ISBP should prowdehe precise obligations of the
bank within the 5 days. For example, the ISBP neaylr

159 See also Banking Commission Opinion R536 No. 3¥Opinions 1995-2004 which provides the
same conclusion.

10 For example, by hand or by mail.

161 See Bridge, M. Benjamin's Sale of Goods, First@ement to Seventh Editior2008, Sweet &
Maxwell, London, ISBN: 978-0-421-94550-0 pg 122938-236R.

162 5ee ICC Banking Commission Opinion R265 Ref 64
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Proposal 11: Where a bank has completed its assessment of tlesgotation and
concluded whether or not it is compliant before tiead of the fifth banking day, it

must act on its assessment expeditiously”.
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F. International standard banking practice

The third ‘concept® in a complying presentation refers to banking ficacin
general, not the ICC document ISBP No. 681. Thisuldiotherefore include
procedures used by banks on a day to day basetéontine compliance that have not
been codified in the rules. It may seem that tobisld give the bank a lot of room to
manoeuvr®® and most importantly, with the seller unaware wéhs procedures, be
particularly vague for him to determine the likeldd of his presentation being
accepted. However, the concept was also part d@e 500 sub-article 13 (a) in the
manner that whether or not the documents are cantplith the credit would be
determined by international banking practice. Logkihrough Banking Commission
Opinions and DOCDEX decisions, there seems to beuwsyies on this particular
issue and it is argued that although vague, not loas this previously not caused any
problems, document checkers are so engrossed hgitking the conditions of the
credit and the provisions of the UCP, that the bambkractice will not be the second
thing they turn to but the third. Although documeteckers will most likely be
familiar with banking practice, we are still facedth the problem that non-bankers
will be unaware of the standards. Notably, it hasrbquestioned how this group of
people will keep up with this “moving targét®. Unfortunately, there is no official
answer from the ICC. However, when Gary Collyer ofirecal Adviser to ICC
Banking Commission and Chair of the Drafting Groop the UCP 600) was
interviewed by DClInsight® in 2008 one of the questidfi§concerned the intent of
the reference to “international standard bankirgcpece” and how to determine this
without reference to something specific. The anstgtates four points. Firstly, yes
indeed, the ICC ISBP Publication no. 681 is notaedtive; there are many processes
that could be classified as standard banking maatihich have not been included.
Secondly, the DOCDEX decisions and the Banking Casion Opinions are
“equally international standard banking practic€or the purpose of this thesis,
nothing can make it clearer how important it isréfere, to have knowledge of these

cases. Thirdly, the publication of the new ISBPn¢y an update to reflect the results

183 As per Commentary pg 16.
164«A wild card that banks can play at their convewie”; DClnsight Vol 14(1) 2008, Reynolds, F. and
Smith, D. Reports from the UCP seminars (papd)6
165 [|h;
Ibid
166 Exclusions, interpretations and the future of@P DClInsight Vol. 14(2) 2008 pg 3-5
167 [|Ai
Ibid pg. 4
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of UCP 600. The writer understands this to mean #tathe moment, the ISBP
provisions have only been deleted or added toderaio consider UCP 600. Material
change has therefore not occurred. And that is thbyfourth point made by Collyer,
is that there is an intention to actually revise EBBP itself which in his opinion will
be “a full blown revision with agreement globally avhat all of these practices
are™® No doubt the banking community, traders and aayionolved with the use
of letters of credit will be waiting with bated laté for such a document. In a Utopia
such a document withll the practices would be considered the bankingebils
reality, it is submitted such a document would teeniendously difficult to form and
after all, a practice between India and Bangladekies not make it a practice
between India and Russia. The document would haee tenormous to encompass
such a wide range of possible practices, and ofrseout would have to be
continuously evolving along with the economy anchtelogy. Still, what we are to
understand, is that right nd%, international standard banking practice is adflui

concept which includes the ISBP, Commission Opisiand DOCDEX decisions.

%8 bid pg. 5
189 And it is suggested likely that in the future also
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G. Conclusion

When the revision of the UCP process began, a blshavey indicated that
approximately 70% of documents presented undersettf credit were being rejected
on first presentatioi’ It is noteworthy, that these rejections were heeaof
discrepancies in the documents. They were not fibrerébecause of late presentation
or wrong place of presentation. This figure is g&xghg and no doubt one of the very
important reasons that led to the revision of tt@PUWhether or not that figure will
decrease, remains to be seen with the passingnef it is not the purpose of this
thesis to determine if the situation was bettereundCP 500 or not. What it has
strived to do is, according to the current stat¢hefrules, investigate and determine
what the seller must do to meet the requirements, @so arm him with the
knowledge of how the bank will determine if the g@etation is complying. In this
process, regard has to be given to documents eutdithe UCP that act as case law
does to statute. These include DOCDEX decisionsGordmission Opinions as well
as the ISBP which is a secondary, but none thedessntial document to determine

compliance.

In this investigation we have found that the bemnefy (seller) must present before
expiry at the appropriate bank where the credavailable. He must present all the
original documents called for in the credit, anesi must not materially conflict with
one another, or with the conditions of the crelliis strange to think that such a
lengthy investigation may be summarised in the aldew lines, but after all, the key
point is that if a document contains a discrepampegsentation will be rejected. It
remains to each particular case, to determineefdpecific discrepancy is material
enough to support rejection. The seller is theeefmest advised, that despite the effort
of the revision, the documents he presents musinstiet a very high standard, in
order to guarantee payment. It is only when slaghtflicts or unacceptable conditions
(such as non-documentary) are in the documentsediitcthat a bank will overlook
such discrepancies. Notably, the definite way hepratect himself, is by making the
list and quality of documents to be presented,ilgetan his sale agreement. This will
be his fall back.

170 5ee Introduction to UCP pg 11 of booklet, PubiaaiNo. 600
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Moreover, the reader will remember the Proposakiterations of the UCP or ISBP
which were made throughout the investigation and therefore submitted that the

following should be considered:

Proposal 1:“Place of Expiry” must be removed from the SWIFTrfor

Proposal 2:If “Place of Expiry” is not removed from SWIFT, théhe ISBP should
include a provision stating the practice of bardsa ignore the requirement.
Proposal 3: Article 17 (b): Documents covered by sub-article (b) (with original
signatures etcare accepted as originals unless they contain esgpstatements that
they are not original.

Proposal 4: Article 17 (c): Documents covered by sub-article (£) (hand written
documents etc. or documents on the issuer’'s otigtationary)are accepted as
originals unless they contain express statemeatstiiey are not original

Proposal 5 Sub-article 14 (a) should read ‘A...bank...must exama presentation
to determine, on the basis of the documents alahether or not they appear to
constitute a complying presentatioifhe phrase “on their face” is eliminatedhus
eliminating the possible confusion without losihg autonomy of the credit.
Proposal 6 ISBP: If the ICC decides the phrase “on the face” is acessary
determination used by banks, then it should prougleneaning and intention in the
ISBP.

Proposal 7 ISBP:Banks are to make a due diligent assessment girésentation to
determine its compliance.

Proposal 8 ISBP paragraph 25 should readmisspelling or typing error that does
not affect the meaning of the word or the sentencehich it occurs, determined
objectively, does not make a document discrepant’

Proposal 9: Linkage: Each document presented must refer either to appeeific
letter of credit b) the specific transport document) the specific goods.’

Proposal 10 Combined DocumentsDocuments must be presented separately, with
the exception of weight and packing lists, anditeations and declarations’.
Proposal 11:ISBP:‘Where a bank has completed its assessment ofrésengation
and concluded whether or not it is compliant befive end of the fifth banking day, it
must act on its assessment expeditiously’.
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The issues of non-documentary conditions and ctamig are particularly
complicated and cannot be summarised better thangsthat data in the documents
must not conflict with data in the credit, and wdhere is a non documentary
condition, the absence of the document to satlsfycondition is not a discrepancy
denying payment. It is suggested that these issuasld require a complete

investigation of their own, and should be the sctbpé another individual paper.
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CHAPTER 3

Documentary compliance 1 — The Bill of Lading

PART |

A. Introduction

We started this paper by looking at the generaliprans in Article 14 concerning the
standard of examination of documents and the acaogipg provisions concerning a
complying presentation. In the next four chapteesl@ok at the requirements of the
UCP as to specific documents and included in thighie possible security the
transport documents can offer to the bank. We ghalllexamine each and every
document mentioned in the UCP (that would requideoak and not a paper) but
instead we shall focus our investigation on themalicuments that form part of ‘the
bundle’ in a sale of goods carried by sea. Thesledle: a bill of lading, an insurance
document and a commercial invoice. The UCP 600 rsowseveral transport
documents in Articles 19 — 24 (ranging from multohab transport documents to
inland waterway documents) and although havingipnsént that covers solely sea
travel today is rare, we focus first on the billlafling as an example to highlight the
issue of how a bank will be able to distinguishA®sn whether the document is a bill
of lading, or is either a multimodal/charter-pabil}. This is further analysed in depth
in Chapter 4 which concerns Articles 19, 21 andi22act, the rules covering most of
the transport Articles are very much identical sdoe issues relating to each
document’s precise purpose. We shall thereforesfaouthis chapter on the bill of
lading, in Chapter 4 the remaining transport Aescland in Chapter 6 on the
insurance document and the commercial invoiceh@tend of the present chapter we
also take note of Article 27 which covers “Clearadsport Documents” (hence
applicable to Articles 19 — 24) and Article 26 whialso relates to all transport
documents. Chapter 5, which is situated after thesport chapters concerns bank
security offered by the transport documents. bi@st thought of as part of Chapters 3
and 4, but due to the size of the analysis | betlew merited a Chapter on its own.

We therefore look at this before the Insurance dwmmt and Commercial Invoice.
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B. Structure of this Chapter

Unlike Chapter 2 this chapter has a slightly déferstructure. Instead of detailing
each provision in Article 20 and highlighting prebl areas as we go along, an outline
of the provisions are given (which are very muclrkable) and issues for discussion
are posed at the end. The reason being that A&itleas already caused a great deal
of questions in the trading and banking communityiclv has led to numerous
Commission Opinions being sought. They tend howayeelate to the same problem
areas of Article 20 and so | have grouped them seteeral categories and decided to
highlight these directly, rather than repeatingvpsions of Article 20 which would
only describe the requirements (thereby addingingtto academia that one cannot
read directly from the rules). | do, for reasonscofmpleteness, and of course to
provide our footing for the problem areas, prowageoutline of Article 20 along with
some extra information originating in the accompagymaterial to the UCP
(DOCDEX / ISBP/ Opinions) but the core of this cteapis the discussion points.
Analysing these particular problem areas will allowe to provide proposals for
redrafting the UCP without the necessity of takithg reader through elements

required in a bill of lading which he is likely kmow already.

1. A brief reminder of the characteristics of thiédf lading

The bill of lading is a document which acknowleddfest goods have been shipped
on a specific vessel on route to a specific destinavhich includes terms concerning
the carriagk It is in effect evidence of the contract of cage between the bill of
lading holder, and the carrier who has signed thmuchent. Based on this definition,
the characteristics of the bill of ladingan be itemised as being: 1) a receipt for the

goods 2) evidence of the contract of carriage draldcument of titfe Although the

! See Sassoon, D. CIF and FOB contrat€Edition 1995, Sweet and Maxwell, ISBN: 0421513209
para. 132.

2 At least a shipped to order bill of lading.

% See Boyd, S. Eder, B. Burrows, A. Foxton, D. BeByand Smith, C. Scrutton on Charter-parties and
Bills of Lading 21*" Edition, 2008, Sweet and Maxwell, ISBN: 9780421BdB at pg 2. It should be
noted that not all bills of lading will be documertf title; straight bills (i.e. non order billsjeanot
currently recognised as documents of title althotighcase od | MacWilliam Co Inc v Mediterranean
Shipping Co SA (The Rafaela[3005] UKHL 11 has gone some way in dispelling tlidéscussion of
straight bills takes place in Chapter 4 at secti@rad D. See also Carr, India. International Trzale
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third characteristic is not provided for in the U@fall, it is important to mention that
the bill of lading by endorsement is capable ohsfarring the property in the goods
and upon transfer may also give the holder riglitsuit and liabilities under the
carriage contract as if he had been a party*toThie issue of the bill of lading as a
document of title and ‘Delivery clauses’ is howewsre of the points of discussion

that | have mentioned in the section above on &tracthat we will encounter

4™ Edition 2009, Routledge, ISBN: 978-0415458436 git 181; Goodeat 980-982 andebattistaat
para. 2.2 — 2.4 who discusses the concept of datunfditle.

* Carriage of Goods by Sea Act 1992

® See Discussion Point D.2 below.
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PART II
C. Article 20

1. What's in a name?

It is Article 20 which provides the standards thdiill of a lading must reach in order
to be compliant with the UCP 600 (and thereby amzkry the bank against
payment). Sub-article (a) makes it clear that Wieatks are to look at is not merely
the title of the document, but the actual functemmd intent. According to ISBP
paragraph 92, the key is that the bill covers pmport shipment, not the name in the
bill. Sub-article (a) starts with “A bill of ladingowever named’.This does not only
cover bills entitled “marine / ocean / port to pértbut will also allow for example a
Congenbill to be presented as a bill of lading aotl a charter-party bill of lading
(which are covered by Article 22). The Congenbilstbeen designed by BIMC@

be used with charter-parties and indeed says sheofront of the documehtWhere
however this statement has been defeteen the name alone “Congenbill” will not
mean that the bill is not a bill of laditfgHence, document checkers and banks are to

look at function, not to the name.
2. The carrier

Under sub-article 20 (a) (i) the bill of lading nitismdicate the name of the carrier”. It
is not enough that the bill of lading has the nashéhe carrier in the document; the
name must be identified as tha&dt the carrier and in the Hong Kong cé&euthland
Rubber Co v Bank of Chifait was decided that the word ‘carrier’ must alsoulsed.
The Drafting Group in the Commentahgpend a considerable part of the analysis of

Article 20 on this issue and make it clear thatdftate the name of the carrier”

® See ISBP Publication No. 681 para. 91.

" The Baltic and International Maritime Council; imdependent international shipping association. For
more information seavww.bimco.org

8 For a copy see:
https://www.bimco.org/~/media/Documents/Document&2®ples/Bill%200f%20Ladings/I CONGEN
BILL2007.ashx

° If it had not been deleted then this would beratication that the bill is subject to charter-paanyd
thus analysed under Article 22 (if the credit akamlia charter-party bill to be presented).

19 See Banking Commission Opinion R648 in Opinion830 2008 on UCP 600 Publication No. 697.
1111997] 2 HKC 569

12|cC Publication No. 680 pg 90.
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essentially means identify the carrier on the damutmFor example, a document
issued by A is not enough to identify that A is tteerier. What is needed is either
“Issued by A as Carrier” or the document signedd®\carrier”. It is likely therefore

that the Hong Kong case above rings true of alesatealing with the UCP 600.
Indeed the Drafting Group state while a documestiad by A is a document
indicating the name of the carrier, unless the waoatrier” actually appears on the
bill and is linked to A, then the document will not be gueel. As | mentioned in

Section B above on structure, our discussion poiiliscome after the outline of

Article 20 but a small redraft must be made hersudgest that if the ICC requires
that the carrier is identified clearly, then the RIGhould simply state this. For
example, instead of requiring that a bill of ladiifigdicates” the name of the carrier
why not state that the bill of lading must “idegtthe name of the carrier as catrrier,
and be signed by...” Surely this would relieve thafilng Group from the necessary
clarifications and presumably also the Commissromfanswering questions on the

naming of the carrier. So my proposal for redraftine first line of 20 (a) (i):

Proposal 1

‘a. A bill of lading, however named, must appear to
I. identify the name of the carrier as “carrierand be signed by:...’

It should be noted that the ISBN at paragraph ®kdo fact clearly state that the bill
of lading should be signed and indicate the naméhefcarrier, identified as the
carrier. |1 do not see why this is not included direin the UCP 600 as it seems the
ISBP is not enough to emphasise the requiremennwhbary Collyer (Technical
Adviser to ICC Banking Commission and Chair of mafting Group on UCP 600)

is continuously asked to clarify the posittan

3. The signature

The second issue in sub-article 20 (a) (i) is igaaure on the bill of lading and the
identity and capacity of the person signing. It iddobe noted that according to

13 See for example DClnsight, The Trade Finance @usrtof the International Chamber of
Commerce, Vol 14 No 2 April — June 2008 at pg 5.
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Article 3 (Interpretations) a document may be sinéy “handwriting,
facsimile...[or]...perforated signature, stamp, symbmi any other means of
mechanical or electronic method of authenticatidiie bill of lading may “be signed
by the carrier...or the master or a named agent’itbiee The signature must be
identified as either “carrier, master [or] agentidan the case of the agent must also

indicate the capacity in which he is signing ia. ¢arrier or for master.

4. Shipment

Sub-article 20 (a) (ii) concerns the characteristicche bill of lading acting as a
receipt. First of all it must “indicate that theagis have been shipped”, not received
for shipment i.e. that they are actually on bdaahd that they are “on a...named
vessel at the port of loading stated in the creditjain the word “indicate” is a little
vague here. Any doubt will mean the bill is dis@ef’. These three elements
(shipped; vessel; port) may be indicated by pratpd wordind® or by an on board
notation indicating the date on which the goodsewsdripped on board. If the bill of
lading contains phrases such as “intended ves$ell an on board notation is
required to clarify the name of the actual vesddisad along with the date of
shipment. We shall not analyse the issue of datélseamoment as it is one of our
discussion points in Section D of this chapter, ibus important to note now that
according to ISBP paragraph 13 all transport documuust be dated, and in the case
of the bill of lading, the issuance date will beed®d as the date of shipment unless
there is an on board notation stating the daténipingent. To make it clear, on board
notations are anything not pre-printed on the bill.

5. The route

Under sub-article 20 (a) (iii) the bill must “indite shipment from the port of loading
to the port of discharge stated in the credit”. Taek of the UCP to clarify the

4 Similarly received-for-shipment bills of ladingeaconsidered bad tender under a CIF contract: see
Diamond Alkali Export Corpn v Bourgedis921] 3 KB 443 andfelo v SM Machado & Co L{d952]

1 Lloyd's Rep 183. See however Carriage of GoodS&y Act 1992 Section 2 (b) that includes in the
definition of bills of lading received for shipmelpitls.

15 See Opinion R645 in 2005 — 2008 Publication N&. 69

16 As per ISBP para 97 this includes: “Shipped onrthdShipped in apparent good order”, “Laden
on board”, “Clean on board” or other phrases usiiegwords “Shipped” or “On board".
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requirement of “indicate” is our first Discussiomwipt in Section D but we must
mention here that any doubt as to whether the s’ relates to any pre-shipment
recorded on the bill or to the specific port ofdoay to port of discharge route, will
render the bill unacceptable. Again, a dated onrcbwetation will be needed to
clarify that the goods are on the specific vest#éha specific port required if the port
is stated as “intended”. This applies even wheipnsént on the named vessel is

indicated by pre-printed wording.
6. The full set

Sub-article 20 (a) (iv) requires the beneficiaryptesent the full set of original bills of
lading. If there is only one original he must prasene, if there is more, he must
present them all. Bills usually contain a statemamtto the number of originals
issued’ and this will tell the bank how many they shoughect. Paragraph 93 of the
ISBP requires all bills to indicate the number afjmals issued (as the reader might
remember from Chapter2 if the document is not an original then it is adtansport
document at all) but bills need not state that taeeyoriginal in order to be accepted.
The purpose of this requirement | suggest is tolairfraud. As we have seen the bill
is a document of title capable of giving rightstihe holder and banks want to make
sure that if in any event they are stuck with tle®ds, they at least have all the

necessary documentation to make sure that thegdhidave contrdf.

7. Evidence of the contract of carriage

Sub-article 20 (a) (v) requires the bill to eitlieontain terms and conditions of the
contract of carriage or make reference to anotberce [that does]” (i.e. short form
bills). The contents of the terms shall not be exach by the banks however. It is

simply to clarify that the carriage terms exist.

7 See for example Goode, R. Commercial L4%WEdition, 2010; Penguin, ISBN: 978-0141030227at
pg 887 Fig 32.5. (hereinaft&oodg

18 gection B.2.1.

9 For further discussion see further Chapter 5 gdiyer
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8. Charter-party bills

The last sub-article of 20 (a) clarifies the digtirshing factor between a bill of lading
and a charter-party bill. That is, the bill of lagidoes not contain an indication that it
is subject to a charter-party. The extent of thidcation is crucial. As we mentioned
in sub-section C.1 above, the name “Congenbilliasenough to imply an indication
that the bill is subject to charter-party. A clestatement is required such as “pursuant
to charter-party dated...” (even when such statensenot qualified by the date) or
“freight payable as per charter-party” (even whencharter-party actually exists) or
“Charter-party bill of lading”. These all indicatieat the bill is subject to charter party
and would be analysed under Article 22. The readest not forget however that,
although Article 22 is similar to Article 20 anduththe end result may be the same,
the credit might specifically require a bill of iad to be presented and where that bill
turns out to be a charter-party bill, the preséomatwill be rejected and the

beneficiary not paid.

9. Transhipment

The last three sub-articles of Article 20 (subedes (b) (c) (d)) all deal with
transhipment. Sub-article (b) states the definitbiranshipment (for the purpose of
Article 20) as being the “unloading from one vesmadl reloading to another vessel
during carriage from the port of loading to the tpoir discharge”. Transhipment is
also one of the discussion points in this Chaptet as such, | shall not go into
particular detail here. However, it is conveniemtkhow now, that the UCP allow
acceptance of bills of lading which contain clauseserving the carrier’s right to
transhig®; allow acceptance of bills that indicate goodd wilmay be transhipped (as
long as they are covered by one and the same bilhdingf’; and also allow
acceptance of bills that indicate transhipment will may occur even if this is
prohibited by the credit, in cases of goods shipiped container, trailer or LASH
bargé®.

20 UCP 600 sub-article 20 (d)
2L UCP 600 sub-article 20 (c) (i)
22 JCP 600 sub-article 20 (c) (ii)
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D. Discussion Points

1. The Place of Receipt/Delivery v. the Port of Loagdbischarge

In our description of Article 20, we did not enctemthe terms “Place of Receipt” or
“Final Destination”. The UCP statéshat the bill must “indicate” shipment from the
port of loading and if it does not or uses phraaash as “intended port” then an on
board notation is required. | do not believe thePU€ strict enough in this respect.
Not only must the bill indicate shipment but it rhbe unambiguous as to the port of
loading. If not, it will be rejected. One of our egiions is: what makes the bill
ambiguous? As we mentioned several times in Se@iatove, the word “indicate”

used in Article 20, is not appropriate to clarityetfact that “indication” is not

sufficient; certainty is what is required. Thigiige of the identity of the carrier as it is

true of the recognition of the port of loading. pvee a bill like this:

Place of Receipt: A
Port of Loading: B

Imagine that the LC states: Port of Loading B. @mey assume that since the two
match, this is indication enough under Article Battthe goods are “shipped” at Port
B, and indeed a document checker may accept thantat on those grounds.
However, the mere existence of a place of receifierdnt to the port of loading

causes the ambiguity which will result in a rejentf.

A notation is necessary not only to clarify whethez port of loading is the same as
that in the credit, but also whether the documsrd bill of lading or a multimodal

transport document. Where a credit calls for adfillading (i.e. only sea shipment)
and the bill presented shows a place of receifgreifit to the port of loading, then the

bill will fail on two counts. First of all it doesot indicate the port of loading

% Sub-article 20(a)(ii) and (a)(iii) respectively.

24 |f on the other hand the place of receipt alsodatdid B then there is no ambiguity and the document
would be accepted (as long as there was no otligcaition that pre carriage has occurred). See
Recommendations of the Banking Commission in respécthe requirements for an On Board
Notation Recommendation paper prepared by the ICC Comwnissh Banking Technique and
Practice, Document number 470/1138 dated 22 ApdD2at pg 7

74



sufficiently or clearly enough, and secondly, canbe examined under Article 19
(multimodal) because the LC called for a bill aditzg.

The source of this confusion | suggest is the wordicate”. If what the ICC require
is an unambiguous statement that the goods arpeshiat the specific pSrt then
why not require just that? It is common for a tollinclude references to pre-shipment
or even include a place of final destination; emeore so when the LC application
itself provides spaces to fill in terms “Place eteipt” and “Place of Delivery”. It is
therefore necessary to clarify the requirementhefUCP. In their current form, it is
evident that they have been causing numerous pnsfil@nd as | suggested with the

name of the carrier sub-article 20 (a) (iii) shorddd:

Proposal 2

‘a. A bill of lading, however named, must appear to
il. unambiguously identifyshipment from the port of loading to the

port of discharge...’

If the port is not identified as that of loading evh shipment took place and linked to
the vessel, then an on board notation is requifed is what the ICC intended the
article to meaff; it is just that the meaning does not come acbysthe words that

are currently used; hence the vast number of questdb the Commissiéh

Two important Commission Opinions must be mentiom@44° involved a bill pre-

printed “shipped on board in apparent good order @ndition for carriage to the

% As stated in the Commentary at pg 91 “Unless évislent from the bill of lading that the shipped o
board statement applies to the vessel and thegbddading, the bill of lading will require.an on
board notation showing the port of loading andrihee of the vessel, even if the goods are loaded on
the vessel named in the bill of lading.”

% gee for example Shaffer, S. Misusing the SWIFT fofnats in DCInsight Vol. 15 No 1 January —
March 2009 pg 10 and Erdemol, H. Is UCP languagenrboard notations sufficienfPClnsight Vol.

15 No. 4 October — December 2009 pg 10.

%" The Drafting Group in the Commentary at pg 92 deesstate the same ambiguity in the case of
place of final destination v. port of discharge e¥Istate that where the bill evidences a placénat f
destination different to the place of dischargéhim credit, then the bill is acceptable. | assumedver
that if the port of discharge in the bill was no¢ same as in the credit, then the bill is not piadde.

% The Commission has itself recognised the numbeuestions in its paper Recommendations of the
Banking Commission in respect of the requiremeatsah On Board NotatiodCC Commission on
Banking Technique and Practice, Document numbef1488 dated 22 April 2010 at pg 2 para. 1.1.

29 Opinions 2005 — 2008 Publication No. 607
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port of discharge...” with the vessel and port ofdiog as per credit, with no pre-
carriage details buwith a place of receipt not mentioned in the credite Party
making the query also noted that different docunudreickers interpreted the bill in
two different ways. The first accepted the billthere is no reference to pre-carriage
(despite the place of receipt reference) and thas'thipped” must relate to the port
of loading i.e. no on board notation required. Eleeond rejected the bill as there is
no evidence that the “shipped” did indeed relattheospecific port of loading on the
specific vessel despite no pre-carriage detailessnan on board notation clarified
the point. The Commission decided in favour ofgseeond approach. l.e. the bill will
be rejected unless there is an on board notatikinty the port and vessel to the
shipment®. If the place of receipt and port of loading wéhe same however, no

notation is requiret.

The reasoning of the case is based not on Artidl¢hdw can it be, after all | have
argued that the word “indicates” is not sufficieiat denote the requirement of
identification, and it seems the Commission agrakspugh it does not admit it) but
on the previous Article 23 of UCP 500 which covebaits of lading. Sub-article 23
(a) (ii) included the provision that where a biltlicated a place of receipt different to
the port of loading, an on board notation is regglito clarify the port and vessel. The
Commission state that this requirement remains amgéd in UCP 600. My
immediate response is: but itnstin UCP 600. How can you base the reasoning of
the case on the previous rules that today are segped by the current version? |

suggest the irrationality of the reasoning needbeoquestioned further.

The Commission recognised that a shipping compaany imclude in a bill of lading
reference to a place of receipt different to the pd loading and to make that bill

acceptable under Article 20 the document checkest ine able to determine that the

% In Recommendations of the Banking Commission peet of the requirements for an On Board
Notationsuprant 28 at pg 7-8 the Commission has stated thapdiséion in Opinion R644 would, in
light of the recommendations made, now be differédthough a document with a different port of
loading and place of receipt is ambiguous, it willy be rejected if it also contained indicatiofipre-
carriage. If, like the document in R644, it hasiffedent place of receipt to port of loading buti diot
contain any other indications of pre carriage, ttten document should be accepted. Our Proposal 2
works in both outcomes however as essentially aracknust feel comfortable about the place to
which the phrase “shipped on board” relates.

3L This is true if there is no reference to pre-eaye. For example, if the bill had place of recélphg
Kong CY and place of loading “Hong Kong” the bglacceptable as the places are deemed one and the
same unless it also evidences pre-carriage.
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‘shipped on board statement’ relates to loading sessel at the port of loading and

not to any pre-carriage between the place of réesig the port of loading.

The second Opinion is TA 679f&vwhich supports the Opinion above. Both are
based on previous decision R8%But none highlights the issue of place of receipt
port of loading better than R644 which we have alyediscussed. | suggest the
Opinions are even more evidence of the necessitgdrafting the UCP 600 in line
with my Proposal 2 above. It is clear from the Qginthat leaving the UCP as it is
results in document checkers coming to differenhctusions about the same
presentation. Clearly if the purpose of the ‘newCRJwas to reduce the number of
discrepancies and thereby the number of rejectitnes) the redrafting is necessary.
This is also another example of how important th@n@ns are to interpreting the
UCP. Better yet, to include in the UCP the decisioractly.

2. Delivery Clauses

The reader may be thinking that surely, any claaseper delivery, are considered
terms and conditions of carriage, which, under auizie 20 (a) (v) are not to be
examined by the bank. Opinion TA 675teéhowever questions whether they can be
considered a discrepancy under UCP 600. In tha ttees issuing bank rejected the
bill on the basis that wording just above the sigrea of the carrier stated:
“Shipped...in apparent good order and condition...sttbje all terms conditions
hereof...from port of loading to port of dischar@®here the bill of lading is non-
negotiable, the carrier may give delivery of theods to the named consignee upon
reasonable proof of identity and without requirisgrrender of an original bill.
Where the bill of lading is negotiable, the merdh&n obliged to surrender one
original in exchange for the goddsin the particular case the letter of credit
contained a condition that bills which on their daimdicated that goods may be

32 Currently published in DClnsight Vol. 15 No. 3 yut September 2009 pg 22. The bill in this case
not only contained a different place of receipptot of loading but also a clause stating that wthbe
place of receipt is inland, the “on board” wordisgleemed to relate to the inland loading not the p
loading. In such a case, this clause alone wiltleerthe requirement of an on board notation even if
there is no other indication of pre-carriage. SBecommendations of the Banking Commission in
respect of the requirements for an On Board Natatigprant 28 at pg 4 and 8.

¥ |bid DCInsight Vol. 15 (3)

34 Currently only published in DCInsight Vol. 15. NdOctober — December 2009 pg 4
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released without presentation of an original b#irevunacceptable. The Commission
decided that despite the condition in the cretl, lbank could not determine whether
there was a discrepancy because the term on thedslindeed a carriage term and
thereby not examined by the bank. The bill wasetoee acceptable.

| have maintained throughout this paper many tithas what we are concerned with
is the UCP and the UCP alone, not the common lauhis particular topic however,
there is a vast difference in the UCP perspectivdebvery clauses and the situation
in the trade market. | agree that the term is ammeerning carriage and should not be
examined by the bank; but at the same time theselatngs to the forefront the issue
that the UCP does not deal with documents of aitld negotiability. Indeed this may
be a difficult point to raise within the UCP assitso directly related to the contract of
carriage. What | find unusual however is that timpact of the clause on the bank
itself can be tremendous. Let me clarify sometHirgg. In the context of the UCP, a
document which is non-negotiable and which wilbadldelivery of the goods to the
consignee without its production, is a seawaylvitl @xamined under Article 21. So,
under Article 20, we can theoretically only deathmhegotiable documents (not that
the UCP specifically stasethis™). If the document is negotiable, and the credit
contains a condition denying delivery without protion of an original, then a term
which allows such delivery is in conflict with tii@rm of the document, the credit and
with common law: “a shipowner is not entitled tolider goods to the consignee
without the production of a bill of ladindf If the document is negotiable and
therefore likely to be sold several times backdol firstly the consignee may not be
known for certain and secondly the whole purposesqtiiring the bill to get delivery
is to protect that delivery is not made to the vgrgarty. More importantly, made to a
fraudster. Where a bank, for whatever reason ksitith the bill of lading, it wants
to know that it will be the only one capable ofitakdelivery of the goods; hence the
requirement of all originals to be presented. Hatepts a negotiable bill that allows
delivery without presentation of an original bitljs putting itself at considerable risk.
| do not see how this option is better for the btrdn not breaking sub-article 20 (a)

(v) (not examining the carriage terms).

% See further on this point Chapter 4 Section D.3.
3 per Justice Buitt ifthe Stetti(1889) L.R. 14 P.D. 142 at 147

78



From the point of view of the buyer; he has taken step to expressly state that bills
of lading allowing delivery without production ohariginal bill, are not permissible,
but is still faced with accepting a document tlsgust that. The bank does not follow
the buyer’s (applicant’s) instructions and follovsticle 20 by not examining the
terms, effectively therefore ignoring the buyeristructions. How is the buyer then to

protect himself from such a document? He must elecompletely article 20 (a) (v).

Our issue here, is what solution the UCP can offecluding the sub-article is one
approach, but then the bank is to look into alldhgiage terms and apart from taking
hours to do, it may also lead to other discrepanwaikich the buyer did not intend to
affect the determination. Perhaps the best appraado return to the issue of
negotiable v. non negotiable documents. What | esiggs incorporating in the UCP
the notion of a negotiable document. If it is nagatiable it is a seawaybill and
delivery without the document is permissible. Ifsitnegotiable (and required by the
UCP to be so) then rhustbe presented in order to obtain the goods. Irsémee way
that the bill of lading is required by the UCP twow that the goods are shipped, it
may also require that the bill indicates that ihégotiable. If it is negotiable, it must
be presented to get delivery, if it is not, thersiti seaway-bill and depending on the
credit either rejected for being so (where the itrdakes not stipulate presentation of a
seawaybill - thereby the buyer is protected) orepted (where the credit does

stipulate and the buyer gets an alternative hadee).

| understand that incorporating the ability of 8 bf lading to be transferred in the
UCP is difficult, but at the same time | believe tinading community will face huge
problems with bills that have a delivery clausectsa document would not be
accepted by the buyer in a cash against documénttien and it should not be
accepted under a letter of credit. After all, thare very few sales carried by sea that
do not involve a letter of credit. Its existencedquired to support exactly such a sale,

an international sale.

| can imagine that alarm bells are ringing in tleaders’ ears with my arguments
above because of one type of document which we fiavéo mention. That is, the
straight bill of lading. This type of bill is mudike a seaway bill in the sense that it is

made out to a named party and delivery will onlytdéhat specific party. The status
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of such bills in English law is debataBlebut it is possible to argue that case law
confirms® that they are documents of title and requiredet@iesented for delivery to

take place despite not being capable of transtardé non — negotiable).

The arguments | was making above on negotiable mlents being exclusive to
Article 20 and non-negotiable being exclusive ttidde 21, must therefore be slightly
altered. Yes, seaway bills can only be non-negtetfabut bills of lading can be both
negotiable and non — negotiable. Indeed, it is ieapby the ISBP that the UCP also
reaches the same conclusion as common law i.gtttzlls of lading are considered
under Article 20 and not Article 21. Paragraphs-103 state that where a credit calls
for a “to order” bill then a bill with a named pgras consignee cannot be accepted
and vice versa. The “to order” document is the tiagte bill and the named party as
consignee bill is the non-negotiable straight bildleed, the paragraph states directly
in brackets that such a bill is a “straight billlafling”. Clearly therefore the intention
is that straight bills of lading, despite not beimggotiable are bills of lading and not
seaway bills. How then can we protect the statubebill of lading as the negotiable
document of title necessary of presentation to tddevery? How can we excuse a
bank accepting a document as a bill of lading whiatludes a clause permitting
delivery without presentation of the bill? | subrthtat we cannot. Especially when
one considers that English law seems to stretd¢arass requiring a straight bill to be
presented for delivefy. Similarly the Norwegian Maritime Code includes iis
definition of bill of lading” the requirement of it being presented for delivieryake
place and the opposite occurring for seaway “Billsimagine however, that not all
countries include in their definition of bill ofdang the requirement of presentation

for delivery, in particular for straight bills chdling.

37 See for example Treitel The legal status of shiails of lading(2003) 119 L.Q.R. 608 and Todd at
pg 215.

33 1 MacWilliam Co Inc v Mediterranean Shipping CA §&he Rafaela JR005] UKHL 11. For a
deeper discussion of the issue see Chapter 4 S«¢¢tio

39 See further Chapter 4 Part ||

0 See furthed | MacWilliam Co Inc v Mediterranean Shipping CaA @he Rafaela gp005] UKHL
11; [2005] 2 A.C. 423, particularly at 449 (per ddingham) and page 102 of the thesis, accompanied
by footnote 21 of Chapter 4 which argues that tbedk inThe Rafaela $iot only decided that the
specific straight bill in that case required preagan for delivery but also statesbiter that any
straight bill should be presented for deliveryake place.

* Sections 206 - 207

*2 Sections 208 - 209
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The UCP must provide uniform solutions and rulesaftceptance of documents and
it is likely that where domestic laws conflict, iasthe case with regards to the status
of a straight bill of lading, the UCP cannot pravid satisfactory solution. On the
other hand, if its purpose is to provide uniformityen the only solution may be that
the UCP reflects the current view of the majorifyttee market, despite the effect on
domestic law. The UCP cannot obviously directly fionwith domestic law on
purpose, but its purpose is to give effect to whedses as a compliant document on
the trading and banking markets. If the market piscéills of lading with delivery

clauses, then the UCP should state this i.e.

Proposal 3

Article 20: ‘Bills of lading indicating that they need not be @sented to the carrier

in order for the applicant to take delivery are aautable’

If the market does not accept bills of lading witelivery clauses then Article 20

should read:

‘Bills of lading indicating that they need not be gsented to the carrier in order for
the applicant to take delivery are not acceptable’

What of the issue that document checkers are niabtoat carriage terms? | suggest
that where the issue will affect the status of ltlleof lading on the market, and the
trading community will be very uneasy about the U@IRting into question the
requirement of the bill being presented for delyéhe pressure to deal with the issue
in the UCP from the market will be so big that lowkat one carriage term will be
allowed. Notably, if the second part to my propasadopted, then the result of sub-
article 20 (a) (v) can only mean that the bank doetslook at the conditions of
carriage save for anything already required byul®. i.e. if the UCP say look at the

delivery clause, then look at it but do not exanihreerest of the conditions.
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3. Transhipment

The best starting point | believe is to state thia¢re goods are shipped in a container,
trailer or LASH barge, then transhipment is pereditdespite a prohibition in the
credit itself. If a buyer wishes to make sure thatshipment does not occur when the
sale contract is for such shipment, he must exctudearticle 20 (c) (iijpnd state in
the credit that transhipment is prohibited, otheewit is possible for transhipment to
occur under 20 (c) (i). Where the goods are ngipd in container, trailer or LASH
barge, it seems that all that is needed is a pitadnbof transhipment in the credit, to
alter the effect of 20 (c) (i). If there is no dition in the credit concerning
transhipment then the bill may indicate transhipt@nlong as the entire carriage is
covered by one and the same bill of lading.

This means that there must only be one contractaoiage and that the carrier is
undertaking the liability for the whole jourrf@y The problem is that there may be
circumstances where a journey allowing transhipm@nt not expressly denying
transhipment) also means a separation of carrmrseéch part of the route. i.e.
Southampton — Piraeus is performed by Carrier A aitelr transhipment at Piraeus
the journey from Piraeus to Constantza is perforimearrier B. If there is indeed
one bill of lading issued by Carrier A from port lolading Southampton to port of
discharge Constantza, then this bill must state @zarier A is liable for theentire
journey despite having only performed the first. |€@nly then does the document
cover the entire carriadfe Such a statement would however form part of treiage
contract which under sub-article 20 (a) (v) we haheady said should not be
examined. How then is the bank supposed to make that where a bill allows
transhipment, liability of the carrier is continigdult either does have to look at the
terms of carriage, or it does not. There cannotwae opposing requirements. This
conflict in the UCP leads to the conclusion thathpps what sub-article 20 (c) (i)
means is simply that the journey must be coveredngybill i.e. that the beneficiary

does not present one bill for Southampton to Pgaend a second from Piraeus to

3 For a discussion on whether the phrase “coveredrteybill of lading” means indicates shipment
from port of loading to port of discharge or mediability is covered by one bill i.e. no clause
disclaiming carrier liability after transhipmenteseDebattista, C. The new UCP 600: changes to the
tender of the seller’s shipping documents undéergof credit).B.L, 2007, Jun, 329 - 354 at pgs. 344-
350

4 SeeJackpg 218
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Southampton. Surely however this eventuality iseced by sub-article 20 (a) (iii)
that requires a bill to indicate shipment from poftloading to port of discharge?

Clearly the two bills | gave as example above wawdtisatisfy the requirement.

Nonetheless, | suggest that in the current form,UCP should be read to mean that
there must be one bill and just that; nothing comog liability. If we were to allow

it, it would create a vast array of other problerosleast requiring hours of reading to
go through the information. This would fit into salticle 20 (d) also. This states that
clauses in bills stating that the carrier resertles right to tranship will be
disregarded. Similarly therefore under this prasithe bank is not to look at the
terms of carriage. It is difficult however to seewhthis can be reconciled with a
credit that prohibits transhipment. We said abdkiat a buyer may avoid bills that
contain indication that goods may or will be trapped under 20 (c) (i) if he
prohibits transhipment in the credit. Is a bill icatting that transhipment will or may
occur the same as a bill stating that the caresenves the right to tranship the same?
Well yes it could be. A bill that indicates thaanshipmentnayoccur is a bill which
reserves the carrier’s right to tranship. If thgdxucan prohibit transhipment under 20
(c) (i) then he can also therefore prohibit it un@® (d). 20 (d) however does not
contain the requirement that the entire carriag® ise covered by one bill. As it is,
the UCP mean that a bill including a clause resgrtie carrier’s right to a) tranship
and b) not provide one bill covering entire caredgither in terms of liability or port-
port) will be acceptable. Or is it that 20 (d) isatified by 20 (c) and 20 (a) (iii)?

All these possibilities | believe cannot be rectettin the UCP at this time. There are
several positions of conflict, perhaps not withie UCP, but within the field of trade
finance. What | understand from the sub-articleghat the bank is in effect looking
at the carriage contract. The fact that it is deplvith transhipment to start with,
necessarily means that it is looking at carriagese How is it to act on 20 (c) (i) and
determine if the goods “may” be transhipped ifaed not look at the carriage terms?
The whole of the transhipment section casts dounbivbether the banks should be
looking at carriage terms or not. | suggest thapssible solution would be to remove
the section completely. This would result in anyisbipresented that refer to
transhipment being accepted unless the credit fsgly prohibited transhipment.

That would include terms reserving the right toéfaip. In the same light as the place
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of receipt v. port of loading causes doubt overdispatch and requires a notation, the
reservation of right to tranship (although may imaply that it has or will occur) does
cast doubt over whether it might occur, and on suate the document should be
rejected. It is not possible to decide such a cesehether the goods have actually
been transhipped because the bank may be lookihg a@iocuments before the end of
the journey. Where buyers have prohibited transkinthen the seller should make
sure that the document he presents 1) does naiaiediranshipment will occur and 2)
does not allow transhipment to occur. Providingoatact of carriage that allows
transhipment is in breach of the sale contract. Auneer wants to know that he has in
his hands a document that fulfils the agreed regu&nts and those requirements are

reflected in the credit. No transhipment means ossibility of transhipment either.

Does my approach mean | am looking at the carrcydract? Yes it does but this
alters 20 (a) (v) anyway. If the buyer instructe tbank to confirm that no
transhipment will or may occur, then it is directhodifying (a) (v) and requiring the
bank to look at the specific clause in the carriegetract. Yes the bank must follow
the UCP and look at documents on their face buivasargued in Chapter 2, this
obligation relates to looking solely at the docuiseand not to the underlying sale
transaction. Of course it does not mean that timk lshould look at all the terms on
the back of a bill of lading, but when it instrudte® look at something specific, | do

not see why it should not be obligated to do sotlidbasis:
Proposal 4:
The transhipment sub-articles should be removednfrérticle 20

4. Dates
As we discussed in Section C.4 above, accordinBP paragraph 13 a transport
document must be dated. It does not state thatanagent must have an issuance date,
just that it must be dated. In the scope of bilfslamliing, the issuance date is

considered the shipment date, unless there is aboand notation declaring the

shipment date. The present discussion point coadafis of lading that have an on
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board notation date, but no issuance date. Are dbegptable? Opinion R65%tates
that if there is no field on the document requiriag issuance date, then it is
acceptable. Immediately one asks: but what if thera field and it is empty? For
example, if there was a box on the document stédtgsgance date...” which was not
filled in, then is the document acceptable? It barinferred from the Opinion that it
would not be acceptable. If the basis for acceptiegdocument in Opinion R659 was
that the bill had no field necessary to fill ini@suance date, then presumably having
a field but being empty, would mean the documeninacceptable, otherwise why
centre the requirement on the existence of a fiéli¥ problem is that in effect both
documents lack the same information. It is just tree had no field and the other did.
How can it be justifiable to accept one and rejbet other? What is the basis of
rejecting the second? According to the Opinion liasis is that there is a field not
filled in. But there may be many fields not filléd on the bill of lading. Surely they

cannot all be reasons for rejecting.

So, we agree that this reason is not sufficienust be something more; something
linked to the non-existence of the issuance daie.tlds of course means that if the
reason for rejection is due to the non-existencéhefissuance date, this also rings
true of a bill with no field to begin with. The @er can see that we are going round in
circles. The point | am trying to make, is that tleasoning is logically flawed. A
document either requires an issuance date or dutedt mannot depend on a box on
the bill. Notably, “the mere fact that a documeas a place for a signature does not
necessarily mean that it is to be signed in atiuzitstance$®. Similarly the mere fact

a document has a place for an issuance date, ntayean it needs to be filled in all
circumstances. The existence alone of the placeofisno consequence. The
requirement is down to the UCP or the credit. thei require an issuance date, then
an issuance date must be present. As it stand§J@Redoes not require an issuance
date (if it did, then the Commission would have ldesd the document in R659
unacceptable). Notably, where the ICC requiredsanance date, itasbeen clearly
stated in the UCP: Article 23 dealing with air sport requires under sub-article (a)

(iif) the document to indicate a date of issuaridesrefore, if the ICC had intended an

> Banking Commission Opinions 2005 — 2008 Publicatim. 697
6 Opinion R274 Ref 128 in 1995 - 2000
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issuance date to be required, it would have stedirectly in the UCP. As it stands,

the reasoning in the Opinion only serves to caoséusion.

My proposal in this context is for clarification the ISBP, not the UCP. The UCP in
their current form contain no conflict. It is thgi@ion which has caused the problem
because it implies that where a document has é@fibelan issuance date, then it must
be filled in or it will be unacceptable. Howeveaor fthe reasons stated above, this
cannot be reconciled with accepting a document with field to begin with.
Paragraph 13 of the ISBP should be redrafted wh rea

Proposal 5

‘Drafts, transport documents and insurance documers must be dated even if a
credit does not expressly so requireWith the exception of documents examined
under Article 23, transport documents need not iodie an issuance date if they
contain a dated on board notation

This proposal reaches the result intended by tli& Mhat all documents are dated,
but that the requirement may be satisfied via abaard notation. After all, it ithat
date which is crucial to the UCP. That date prevad the date of shipment and thus
determines the dates for presentation, the poggibfllate shipment and the maturity

date of a draft if necessdfy

47 See Shanlun, W. Whether the issuance date mustlated in a B/Lin DClInsight Vol. 14 No. 3
July — September 2008 pg 11
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PART Il

E. Clean transport documents

It is very likely that during contract negotiatiorie buyer will demand that there is
an express clause in the sale contract that stgauthat the seller must tender a clean
transport documefft Apart from making sure that they are on the adjrsisip and
heading for the correct destination, the buyer midist definitely want to know that
the goods are in their correct condition, or asieto be reassured that when they left
the loading port, they were as agreed in the saldract. That way, if they are
damaged on discharge, the buyer will know to lankhe carrier for damages, not the
seller. It is this need of the buyer that Articlé dtends to cover, namely, that the
transport document should be ‘clean’. If the docomeéoes contain a statement

indicating that the goods are in any way damaduea it is said to be ‘claused’.

1. The sections of Article 27

Article 27 is not divided into sub paragraphs, ibebuld very easily be sectioned into
three parts. The first, very simply states thanksawill only accept a clean transport
document”. Quite clear and to the point needindgunther additions. It begs however,
the immediate question: what is the definition l&aa? This is answered in the very
next line: “A clean transport document is one b&ano clause or notation expressly
declaring a defective condition of the goods oiirtipackaging.” To make it clear,
issues concerning the quantity of goods do not ntladeill claused. For example, if
the transport document had a notation stating ‘@ainers not 100" then the bill

will not be claused. We are dealing only with thelity of the goods.

The last ‘section’ of Article 27 provides that therd ‘clean’ need not appear on the
transport document for it to actually be deemedl@an. A necessary verification so

8 Indeed, even standard form contracts such as FOSFAFederation of Oils, Seeds and Fats
Association Limited, Contract for vegetable and imawil CIF delivered weights) Cl. 10, lines 92 —
94: ‘Shipping documents shall consist of...Full setleanon board Bill/s of Lading’. As to whether
the requirement of ‘clean’ can be implied into #ideof credit see Salmon J British Imex Industries
Ltd v. Midland Bank Lt§1958] 1 QB 524 at 551 who suggestsiter that in the normal circumstances
of business i.e. exceptions of war etc. when aitls for a bill of lading, this means a clean
document without the necessity of stating the negmént of such. See also the view of Bailhache J in
National Bank of Egypt v.Hannevig’'s Bafi©19) LI. L. Rep 69.
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that document checkers do not reject documentshenbasis that they are not
formally stated as “clean”. Similarly, paragraph716f the ISBP® also focuses the
essence of Article 27 on the notations/clausegppesed to the word “clean”. It states
that even if the word “clean” appears on a billlading and has been deleted, this
does not render the bill claused unless it bearsotation declaring the

goods/packaging to be defective.

2. The issue of time

The concept of “clean” and “claused” transport dueats, particularly bills of
lading, has been settled in English common lawaowhile® and along with the
definition of clean the law states that the time/hich the documents must be clean is
at the time of shipmetlt The UCP do not pose any such issue and in theiemt
form, any transport document with a clause or mmadeclaring a defect in the goods
will not be accepted as a complying presentatiorethdr the defect was caused
before or after shipment. This is a serious problanthe UCP? because of the
existence of foundation rules of law that suppdre tnotion that the seller
(beneficiary) is responsible for the condition dketgoods up until and including
loading. At shipment, not only does the risk trangb the buyér, but the duty of the
seller to provide goods of a certain condition etidthey are of satisfactory condition
on shipment, then any damage (evenssaused must be the responsibility of the
carrier and that is the party the buyer must tarfot answers. The seller, has fulfilled
his obligation and should be paid, whether thiobe cash against documents basis
or through a letter of credit. Where the law is canclusive, the UCP must be

“9'|CC Publication N. 681. See also paragraph 12%&hvistates the same for Charter-party bills of
lading.

*0 See in particulaBritish Imex Industries IbiédndM Golodetz & Co Inc v Czarnikow-Rionda Co Inc
[1980] 1 WLR 495; although not exhaustively defiredper Justice Salmon British Imex Industries

at pg 551.

°1 SeeM Golodetz Ibidat paragraph 4.97ff. Case involved a bill clauséth & notation that goods
damaged by fire but after shipment. Court of Appeaiepted that a clean bill was one which did not
contain any notations qualifying the statementh®ydarrier that the goods were in apparent goodrord
and condition at the time of shipment.

%2 Also identified by several academics including @pB. Bills of Lading and Banker’s Documentary
Credits4™ Edition, 2007, Informa, ISBN: 9781843116318 (heaéier Todd) at pg 22%ackat pg 233
and Isaacs, M. and Barnett, M. in Internationaldérd&inance: Letters of credit, UCP 600 and the
examination of documentdBLR 2007, 22 (12) 660-664 at pg. 664.

%3 See Debattista, C. Bills of Lading in Export Tra8@ Edition; 2008; Tottel Publishing, 978-
1845923154 Debattistg particularly at pgs 83 — 104.

** Goodeat pgs. 941-943
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reconciled and it is unacceptable for the ruleseject a document which on the
market could not be rejected. | therefore sugdest the notations which the bank
should be concerned with are only those at the timghipment. The article should

read:

Proposal 6
‘A clean transport document is one bearing no clawes or notation expressly
declaring a defective condition of the goods or the packaging at the time of

shipment.

It is perhaps important to note, that if the ungied transaction concerns the sale of
defective goods from the start (e.g. the salensléad plants) then any characteristics
of the goods which are to be expected by the b(despite appearing to anyone else
defective) should be included in the credit as cisfevhich are permissible. The ICC
Commentary’ states that when it is known that the type of gooay give rise to a
clause/notation, the terms of the credit shouldrdatr this.

% Publication No. 680 at pg 127
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PART IV
F. Article 26

Now that we have finished with the analysis of éi20 and discussed proposals for
Article 27, | wish, for reasons of completenesslso talk briefly about Article 26.
This Article is a combination of miscellaneous psions connected to all transport
documents and covers cargo on deck, phrases sutshigper’'s load” and also
references to additional charges to freight. We tdch in turn to clarify the position
under UCP 600.

1. On deck

Sub-article 26 (a) states that “a transport docummerst not indicate that goods are or
will be loaded on deck”. Before we analyse the nregaiof “indicates” let us take a
note of English la®’’. Under Article | (c) of the Hague Visby Rules imgorated into
English law by the Carriage of Goods by Sea Act1l13fe definition of goods
covered by the Act does not include goods statdokag) and are in fact so, carried
on deck. The parties are free to contract on amyger conditions they wish relating
to the damage of such cargo. The reason is thatatg® is exposed to a higher risk
due to the fact that it is stowed on deck. Simylatthe ICC wishes to protect the bank
(who may end up with the goods in cases where tbeesn has not been retrieved
from the applicant) and the buyers so that thisidigisk of damage is not acceptable.
Where the buyer knows that the cargo will, or kely to be carried on deck, then he
must either exclude sub-article 26 (a) or amend\dtably, the Article does not
prohibit the document containing a liberty to stowdeck i.e. that the cargoay be
carried on deck. What the UCP is concerned withtlsee document indicates that the

cargohas or will bestowed on deck.

At this point we return to the interpretation oetlword “indicates”. Whereas the
Hague — Visby rules eliminate cargo on deck ifsistated to be sandit is in fact
carried on deck, the UCP imply that the statememniough i.e. the interpretation of

the “indicate” does not, | submit, mean that thegoas in fact carried on deck

% For further information see Wilson, J. F. CarriasfeGoods by Sed&™ Edition, 2010, Pearson
Longman, ISBN: 978-1408218939 at pgs. 178 - 181
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(although it is likely to be) but that if it statéshas or will be, then this is enough to
reject the document. It is likely that the reasonthis is that the bank / applicant have
no way at this stage of ascertaining whether orthetcargo was in fact carried on
deck. All they have to go on is the informationtbe transport document and if this
shows that the cargo is carried on deck, then ithissason enough to reject the
transport document. Presumably the use of the Viadicates” instead of “states”
means that an express statement that the good® a@eck is not required in order for
the document to be rejected. Indication in any feg@nough.

2. Shipper’s load

Sub-article 26 (b) provides that a transport docunmntaining clauses such as
“shipper’s load or count” or “said by shipper tontain” is acceptable. This is in
reference to many transport documents containingasgls such as “particulars
declared by shippet” which may in the buyers mind bring into doubttfirsvhether
the goods he has contracted for have actually begped and secondly what liability
the carrier is seeking to avoid by virtue of thpbeases. The purpose of allowing the
phrases under the UCP is that, as mentioned, maospgort documents will contain
on their face a pre printed phrase similar to tredsave. It is therefore inevitable that
at some point any given bank will come across sudbcument and the frequency of
this must mean that the documents cannot be rdjecteely because of a pre printed

phrase. Such documents are therefore acceptabde suld-article 26 (b).

3. Additional charges to freight

The last sub-article of 26 states that “a transgodument may bear a reference, by
stamp or otherwise, to charges additional to frigigbefore we turn to the additional
charges, it is important to note that under ISBRPagaph 111 (relating to bills of
lading, 131 relating to charter party bills of lagiand 87 relating to multimodal
documents) if a credit requires a bill to show tin@ight has been paid or is payable at
destination, then the bill must be marked accollgling. stamped freight paid. If it is
not, it fails the conditions of the credit and ist compliant. The instructions to the

*" See for example Combinconbill 1995
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bank concerning whether or not freight is to be-ga& or collected must be

specific®,

Turning to costs additional to freight, the ISBmtioues to note that if a credit states
that additional costs to freight are not permissitihen a transport document will only
be compliant if it does not indicate that costsitaiohl to freight have or will be
incurred. The reader may be thinking that thifesdpposite result of Article 26. Two
points must be made. Firstly, that the ISBP stdrésparagraph with “If the credit
states” i.e. where the credit has amended suldea@®® (c) and does not allow bills
indicating additional costs, then a bill indicatitigere has or will be such cost is not
compliant with the terms of the credit. Secondlyh-airticle 26 (c) saysniaybear a
reference” i.e. it is not the case that all docutsi@vhichdo have such a reference are
acceptable. If they do, but the credit specificahguires a document without such
costs, then it is non compliant by reason of no¢ting the conditions of credit which

have amended sub-article 26 (c).

The article is not the core of the UCP nor is itdny means high in the priority list
for document checkers; but it is necessary to roardis the effect of not following
the rules would mean that documents can pass tpareenents of the transport
Articles i.e. Article 20, but not satisfy Articléé2and thus be rejected.

*8 |SBP paragraph 112
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PART V

G. Conclusion

It is inevitable that a seller of goods carried 48a will under a letter of credit be
required to present a transport document. The nmagbrtant information for the
buyer is contained in that document and he wileRemely impatient to examine
that his goods are as intended, before he paythémn. The bank will also want a
document which it will feel secure with in the cabat something goes wrong and it
ends up with the goods as collateral. It is vitaérefore that 1) the UCP rules
concerning bills of lading, and all transport do@nts are clear and 2) that the seller
and buyer have the confidence that any bank thegseghto deal with will enforce the

rules in the same way.

This chapter not only described the requirementsAricle 20, but highlighted
specific problem areas. The result of these highdigvas again a list of proposals. |
do not deny that some are very bold, especiallyceornng transhipment, but what |
have tried to do is find the best result possibé&mn sure that not all the proposals will
meet with approval, much less will they solve epabblem completely. But they are
intended to make the UCP clearer and help the Ipamke more secure decisions
about rejecting/accepting the documents.

The issue of how far to look into the contract afr@ge is one that must be debated
more fully in a separate paper. It is again a dedolged sword. On the one hand it is
a vital element of the sale agreement, on the othés so specialised that it is
impossible for the bank to determine compliancevery single aspect of carriage.
None the less | have made my suggestions and th#iseontinue in Chapter 4

concerning the carriage question. My proposalsim¢hapter are therefore:

Proposal 1:Article 20:
‘a. A bill of lading, however named, must appear to

iii. identify the name of the carrier as “carrieidnd be signed by:...’
Proposal 2:Atrticle 20:

‘a. A bill of lading, however named, must appear to

93



iv. unambiguously identifghipment from the port of loading to the port of
discharge...’

Proposal 3
Article 20: ‘Bills of lading indicating that they need not begented to the carrier in
order for the applicant to take delivery are acape’
Or:
‘Bills of lading indicating that they need not beepented to the carrier in order for
the applicant to take delivery are not acceptable’

It is my suggestion that perhaps the best solutiothis proposal is the second
alternative. It is best to make clear that “ordeitls of lading cannot contain clauses
permitting delivery without the surrender of a billhe whole purpose of the buyer
requesting a bill of lading and not a seaway Bilfar the goods to be sold whilst in
transit. Delivery to the correct buyer can onlyrdiere be guaranteed when a bill is
surrendered. The security this feature offers, whie shall discuss in Chapter 5, is
invaluable. If only to protect the status of thé bf lading, delivery clauses should
not be acceptable. What of the straight bill, orenelers? Even if we accept that
straight bills with express provisions requiringgentation for delivery to take place
must be surrendered, or indeed that ‘plain’ stralghs must be presented for the
delivery of goods, we can still argue that straigitis with delivery clauses do the
exact opposite. They make it clear that presemtasimot necessary. Therefore, where
a ‘plain’ straight bill can only be acceptable unéeticle 20 if it does not contain a
delivery clause (because presentation of thisivilequired by law), a straight bill
with a delivery clause can only be accepted undeicld 21. There is a mix of
opinion here, my own included. One argument is tbatife to be easyall straight
bills (no matter absence of delivery clauses) sthbwel treated, for the purposes of the
UCP as seaway bills. There are some fundamentahcieaistics of an “order” bill of
lading that simply will not allow it to be anythirggher than a document which must
be presented to the carrier in order for delivarytadke place. On the other hand,
straight bills without a delivery clause may we# bhccepted under Article 20 but
straight bills with express clauses permitting \ksly without the surrender of the
bills must, under the UCP, be treated a seaway. What we are left with in Article
20 therefore is “to order” bills of lading and sgfat bills without express clauses

permitting delivery to a named consignee. To protiee gravity of such documents,
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the second alternative in my proposal can be tiye logical conclusion. It will thus
be Article 21 which covers the ‘traditional’ seawall and straight bills with delivery

clauses.

Proposal 4:

The transhipment sub-articles should be removen #aticle 20

Proposal 5:ISBN paragraph 13:

‘Drafts, transport documents and insurance docusnenist be dated even if a credit
does not expressly so requifdlith the exception of documents examined under
Article 23, transport documents need not indicateissuance date if they contain a
dated on board notation

Proposal 6:Atrticle 27:

‘A clean transport document is one bearing no @dausotation expressly declaring a

defective condition of the goods or their packagihthe time of shipment’
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CHAPTER 4

Documentary Compliance 2 — The Sea-wayhbill, the Cher-party Bill of Lading

and the Multimodal Transport Document

PART |

A. Introduction

Articles 19, 21 and 22 of the UCP 600 concern mngdtial transport documents,
seaway-bills and charter-party bills of lading mdprely. In this next chapter we
shall examine all three articles but again, muké in Chapter 3 we follow a structure
whereby a short description of each article is gme=d and then discussion points
follow. The reason | have grouped these articlegetteer is that they are almost
identical to each other (and to Article 20 concegnihe bill of lading) save for the
idiosyncratic features of each type of documentdéethe principles and provisions
contained in Article 20 are applied to Article XButatis mutandisA second reason
for grouping these articles together is that thbgllsin essence be analysed as
alternatives to the bill of lading. In other wordse consider whether a transport
document presented, irrespective of its name,psr&port bill of lading and if not,
then whether it is a sea-waybill, a charter-pariy &f lading or a multimodal

transport document.
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PART I

Seaway-bills

B. Introduction

It is Article 21 in the UCP 600 that deals with weg-bills and is completely identical
to Article 20 save for the words “non-negotiablaway-bill” where “bill of lading”

is. | have mixed opinions about this Article, mgsdue to the fact that it is identical
to Article 20. If the UCP does not in essence (amoistance) distinguish between the
two documents, then what stops a bank acceptinrepavasy/-bill (which under UCP
has the same requirements as a bill of lading) @B af lading under Article 20. The
seaway-bill covers port-port shipment, needs tsigeed by the same parties as the
bill of lading, and must show the same detailscaloading and discharge. They are,
therefore, the same in UCP eyes. The separatidheofwo documents in common
law which is that the bill of lading is negotiatded a document of title whereas the
seaway-bill is not, is not present in the UCP. IS@turn to my question, if the two
documents under UCP are identical, then what stopank accepting a seaway-bill
instead of a bill of lading? Especially if the 1@&this revision of the UCP has gone
so far as to stress that the transport articlesaronsubstance and not form i.e. we do

not look at the name of the document but to thetsuize, hence “however naméd”

The issue that arises is of course that where therbrequires a bill of lading,
precisely due to the fact that it is a documerittlef, then accepting a seaway-bill will
clearly be unacceptable. The Drafting group itkelf commentéedhat it had initially
considered forming only one article to deal witthbdocuments due to the fact that
they are identical rules. It was the ICC nationainmittees which objected on the
basis that it was unwise to combine two documeritera one is not negotiable and
the other may be. This is why Article 21 is namé&ibr-negotiableseaway-bill” and
not simply “seaway-bill”. The immediate questioratlarises is what makes a bank
determine that a document is one to be examine@ruAdicle 21 as opposed to

! See for example Article 20 (a) and ISBP parag@hh
2 Commentary pg. 97
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Article 20? This distinction will not directly invee whether or not the document will
be rejected due to not fulfilling the requiremeatdJCP (if the requirements of both
articles are the same then no matter the docuroemt the result of examination will
be the same under Article 20 as under Article 2&t)the document may not fulfil the
requirements of the credit itself or of internatbrstandard banking practice. The
former may for example require a bill of lading ahcé seaway-bill is presented it
may be wrongly accepted by a bank because it cafintthguish between the two;
the latter may imply that despite no distinctiorthe UCP a seaway-bill can never be
accepted in lieu of a bill of lading because theg aon-negotiable and not a
document of title. Clearly, money turns on a bamtigguishing correctly between
the two documents. In this section therefore Ilsballooking at two things, first of
all, how to distinguish between a bill of ladingdaa seaway-bill, including issues
relating to straight bills of lading and the secamtb question whether we are looking

to substance or to form in the UCP.
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C. The requirements of Article 21

As already mentioned Article 21 is identical toiélg 20. Therefore a non negotiable

seaway-bill must however named appear to:

1) “Indicate the name of the carriér”

2) “Be signed by, [and signature identified as,] ttegrier, master or named
agent” theredft

3) “Indicate that the goods have been shipped on tmaamed vesset”’

4) “Indicate shipment from port of loading to portdischarge®;

5) “Contain no indication that it is subject to chaparty”’.

The article also contains the same rules concermnarghipment, originality and full
set as well as the need of on board notationsatifyctintended” vessels or pofts

The discussion sections that follow, all servehove that the dividing line between
seaway-bill and bill of lading under UCP is almnen-existent. Yes the dividing line
in common law is difficult and confusing, but undbe UCP it is, | submit, much
more questionable. It is easier for us to recogtiisenon-existence of distinguishing
factors in the UCP between bills of lading and seawills if we first take a quick

look at the domestic law.

% For issues relating to the use of the word ‘“initaee Part I, C. Section 2 in Chapter 3 which
discusses the necessity of identifying the namehefcarrier. Note that part of the argument in that
section was based on ISBP paragraph 94 which esjtlie carrier to be identified. A corresponding
paragraph dealing with seaway-bills does not existhe ISBP (nor do any paragraphs concerning
seaway-bills) which may lead to different conclusioEither that the carrier need not be identified
(which | submit is not intended by the ICC if yoansider the Drafting Group’s discussion in the
Commentary at pg 98) or that the paragraphs deailitty bills of lading also relate to seaway-bills
because the articles are identical. Clearly thegeissues with such a proposition as these paragrap
do notandcannotcover seaway-bills because the two documents direlgrseparate and thus require
separate paragraphs reflecting the separate artidlmwvever, it may be argued that just as the exarri
needs to be identified in a bill of lading, duethe similarities of the documents, so should theiea

be required to be identified in a seaway-bill.

* Sub-article 21 (a) (i)

® Sub-article 21 (a) (ii)

® Sub-article 21 (a) (iii)

" Sub-article 21 (a) (vi)

8 Sub-articles 21 (b)/(c), (a) (iv) and (a) (ii)i)ifespectively.
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1. Common Law

The Carriage of Goods by Sea Act 1971 (COGSA “Flyitue of the Hague Rules
as amended by the Brussels Protocol 1998 in itsdsdl, gives the shipper the right
to demand from the carrier a bill of lading showagumber of detailsThe Carriage

of Goods by Sea Act 1992 (COGSA '92) goes on temsaly define the bill of
lading and distinguish it from a seaway bill undab-sections 1 (2) and 1 (3). A bill
of lading must be capable of transferA seaway-bill is not a bill of ladifgbut is a
receipt for the goods, evidence of the contraatasfiagé” and identifies a person to
whom delivery of the goods must be m&d&Vhat these sections reflect, is that the
bill of lading is a negotiabté document of title, whereas the seaway bill is Gaiods
will be delivered to the lawful holder of the bdf lading upon presentation of the
document as opposed to the consignee on the sebilVafvithout the need of
presenting the document to the carrier). Billsadihg are commonly made out “to
order” and this is the characteristic that makesitimegotiable i.e. the cargo will be
delivered to the order of the shipper. If thera ilamed consignee, then it is a straight
bill of lading which is not negotiable. We shalltngo into detail here about the
division of straight bills and order bills as th€P do not distinguish between thEse

they are all examined under Article 20 but it isesgial to note some confusion

° There is no need for us to go into any detaileeHaut see Article Il sub-section 3 for further
information.

1 COGSA 1992 s1(2)(a)

™ |bid s1(3)

12 1bid s1(3)(a)

13 1bid s1(3)(b)

14 Note that in effect what ‘negotiable’ in this semseans is in essence transferable, not negotiable
the sense that a bill of exchange is negotiablehetransferor cannot transfer better title tharhas.
See further Pejovic, C. Documents of Title in Gaye of goods by sea: present status and possible
future directions).B.L. 2001, Sep, 461 - 488 in particular pgs 463-and Lord Hobhouse amburg
Houtimport BV v Agrosin Private Ltd (The StarsjgD03] UKHL 12 at [132] andrafigura v MSG
[2007] E.W.H.C. 944 (Comm) at [65]. For detailsthe transfer of title se@urney v Behren{1854)

3 El. & Bl. 622, 633-634 [118 E.R.1275, 127&}ym v Wah Tat Ban971] 1 Lloyd's Rep. 439 (P.C.)
where Lord Devlin stated at 446 that when ‘negd#iais used in relation to bills of lading, this naty
means ‘transferabled | MacWilliam Co Inc v Mediterranean Shipping CA @he Rafaela §2005]
UKHL 11.

!> The ISBP does however make a certain differeptiain paragraphs 101- 103. Perhaps the reason
the ICC does not divide the bills of lading is besmthey are none the less all documents of tiiteita

is this feature that distinguishes both the ordéralb lading and the straight bill of lading frothe
seaway-hill.
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surrounding the status of straight bills in UK f&wo give a basis for our discussion
of the UCP in this Chapter.

Above we stated that COGSA '92 required bills afitgy to be capable of transfer. As
a straight bill is incapable of transfer it is thesnsidered a seaway bill under this
Act'’. Under COGSA '71 however the position is diffefénfrhe House of Lords
decision inThe Rafaela S has held that a straight bill is considered a dfillading
and not a seaway bill for the purposes of the 1&83tland is a document of title since
its rights are transferred by delivery, albeit omlgice®. To add slightly more
confusion, the issue of whether or not straightsbihust be presented to obtain
delivery is still a moot point. The issue Tine Rafaela Swas whether the Hague —
Visby Rules applied, through COGSA 71 to a straigh of lading but the judgment
also contain®biter dictumconcerning presentation. The bill in question aored an
attestation clause requiring presentation befolevetyg could be made. Upon this
basis, the Lords decided that presentatiotinisfand any other straight bills with such
a clause, was necessary for delivery to be mades,Tumlike seaway bills, delivery
could not be made by mere identification of thesigmee. However, the Lords did
discuss whether straight bills without such clauseslld also demand presentation
and concluded that they dfd As the case did not involve such a bill, it isosgly
arguable that the statements weltster but none the less very persuasive as Lord

Bingham made it cle&t that were such a case to appear in front of hienwbuld

1% For a general introduction see Treitel, G. Thedle®tatus of Straight Bills of Ladin(2003) 119
LOR 608
17'51(2)(a) COGSA 1992 requires a bill of ladingo®capable of transfer. Straight bills on the other
hand are transferred only once, to the name coesigbee also Halsbury's Laws of England, Carriage
and Carriers, Volume 7 (2008Y' Edition paragraph 364 which states at footnotha it was clearly
intended by the draftsmen of the Act that stralgitié be assimilated to sea waybills: Rights oftSwi
respect of Carriage of Goods by Sea, Law Comm Noat2.5 and 4.12.
18 SeeDebattistaat paragraph 2.35 who discusses whether this eppeonflict has any substantive
effect other than legislative inconsistency.
193 1 MacWilliam Co Inc v Mediterranean Shipping C& §he Rafaela §p005] 2 A.C. 423; [2005]
UKHL 11.
% Note that again this is for the purposes of thé118ct and not for the 1992 Adhbid at 450. See
alsoGoodepg 982
% Lord Bingham at 449 states “like Rix LJ in parablef his judgment, at p 752, (CA judgment at
[2003] EWCA Civ. 556) | would, if it were necessary do so, hold that production of the bill is a
necessary precondition of requiring delivery everesg there is no express provision to that effect”.
;rzhe “if it were necessary to do so” indicates thenment isobiter.

Ibid

102



decide that a straight bill without an attestaticiause required presentatfon
Similarly, Lord Steyn stated that the Singaporeecision ofVoss v APL Co Pte L1
which decided presentation of a straight bill wasguirement for the delivery of the
cargo, was right. It is therefore strongly argualthat straight bills of lading differ
from order bills because they are not negotiablg, aiso differ from seaway bills

because presentation is nonetheless required.

Much of the discussidn in the case also involved the form of the documasit
opposed to the substance e.g. if the documentiad tibill of lading” then it cannot
intend to be anything other than that; it cannotiriended to be a seaway Hill
Conversely, a document marked “non-negotiable”desen held not to be a document
of title despite having all the necessary charisttes of the stat#é due to its title. As
we shall see, the UCP has a very different apprdachlistinguishing between
documents based on their name. Whether or nofgbtraills of lading are indeed
documents of title or deserve to be so is an igsugely outside the scope of the
present thesis, but now that the reader has a bagkd reminder of English Law, we
can continue more confidently in what rules the U@fer and whether they are

satisfactory.

Our further discussion points therefore questiow tite UCP deals with the division
of Articles 20 and 21 i.e. the division of the lafllading from the seaway-bill. This is
important because the credit may call for one erdtiher and where the bank cannot
determine which document it holds in its handsannot determine if the criteria of
the credit have been met. It is worthwhile notihgttl consider the conditions of the
credit being met, not the conditions of the UCPe Téason being that as we have said
Articles 20 and 21 are in substance identical anths criteria of a seaway bill under
Article 21 are the same criteria for a bill of lagiunder Article 20. If the document
were to fail the criteria of Article 21 it wouldsal fail those of Article 20.

% Whether a straight bill which does not containatestation clause but does contain an express
statement that delivery can be made against ideatiiin only, would also be covered by Lord
Bingham’s conclusion is doubtful. Presumably héwe ¢ourt would want to give effect to the parties’
intention and thus conclude that presentation vedacessary and the document was in fact but not
form, a seaway bill.

2412002] 2 Lloyd's Rep 707

% See e.g. Lord Bingham at [2005] 2 A.C. 423 at [5]

% See alsd/oss v APL Co Pte L{@002] 2 Lloyd’s Rep 707 at [48]

2" Kum v Wah Tat Bank L{d971] 1 Lloyd’s Rep 439, 445
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D. Discussion Points

1. Subiject to charter-party

A seaway-bill which contains an indication thatist subject to a charter-party is
rejected under Article 21. The question is, whetiés document is rejected under
Article 21 and simply fails the requirements foegentation or whether the document
becomes one that will be examined under Article &27? if a credit calls for a
seaway-bill but allows presentation of a chartatyphill of lading and a seaway-bill
is presented that includes the phrase “freight Ipl@yas per charter-party” which as
we shall se® is a phrase that the ICC has decided does indtbatelocument is
subject to charter-pafty can it be examined under Article 227 Ironicaltjis
confuses further the dividing line between seawidlyand bill of lading. Article 22
concerns “charter-partpills of lading but where the UCP does not distinguish
between seaway-bill and bill of lading satisfadtorican it distinguish between
seaway-bill and charter-party bill of lading? | gegt not. If we recognise the
possibility of a seaway-bill being accepted as ladjilading under UCP, then we
must also recognise the possibility that that sgelvih may be subject to charter-
party and thus a charter-party bill of lading und&P. What these examples show, is
that the possibilities under UCP are so confuseat ttlearly, some sort of
distinguishing factor is necessary. Be that theomobf negotiable document or the

characteristics of a document of title.

2. The name

Perhaps the solution to the issues stated abdweebis found in the title of the article.
It is termed “Non negotiable seaway-bill” and namgly “Seaway-bill”. My
immediate question is what is the consequencei®itiming? Does it mean that the
document must be stated as “non-negotiable”? Os @omean that the document
must be non-negotiable? And of course one wonders how twment checker is
expected to know what is negotiable and what is Not least because such details
may be contained in the carriage terms which heotssupposed to examine under

2 5ee below Part 11l Section H.1.
29 Opinion R 647 in 2005 - 2008
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sub-article 21 (a) (v). The ICC have stéfetthat the purpose of dividing Articles 20
and 21 was to emphasise the fact that documentsr itid are non negotiable and
contain in their title that they are so, whereasuthoents under 20 are likely to be
(although not always are) negotiable. My queryhew is the document checker
supposed to know that this is the distinguishirgde? Is it by the inclusion of “non-
negotiable” in the title of Article 21? In the ainmstances of the UCP this is difficult
to argue as the ICC has continuously stressedhbditle of the document is not the
issue. The issue is the contents hence “howeveredantiow then can they now
argue that thenly distinguishing factor between Articles 20 and 21hiat 21 contains

in the title and most likely in the title of the@ament that it is “non-negotiable”?

Let me emphasise the fact that | do not intend rgue that seaway-bills are
negotiable, or that they are the exact same théngles of lading. What | am arguing
however is that the UCP does in effect treat thertha same thing. So much so that
the ICC had thought about combining the two arsiddat did not do so because of the
negotiable nature of the bill of ladiflg The presence however in the title of Article
21 of “non-negotiable” is, I submit, no where neamough evidence of what
distinguishes a bill of lading from a seaway-b#ifter all, the document checkers are
instructed to look at the contents of the documeot to the name. So, when they are
presented with a transport document covering port-phipments they first turn to
Articles 20-22. The next question is: does it contareference to charter-party? Yes
means it is examined under 22. No means it is eBeor 21. Now, how does the
document checker choose which? Most practitionetdsagademics would say look to
the title of the document. The UCP though say, “@esv named” i.e. irrespective of
the title. This is the point at which the documemécker is stuck. It will not matter

if the credit allows both to be presented becabtsertiles are the same, hence the
result the same. But it will matter if the creditlls for only one document. Where a
credit calls for a bill of lading and a seaway-hibt marked “non-negotiable” is
presented (the distinguishing factor in the UCRealgh as we have seen this is still

not enough) which the document checker wrongly ptscender Article 20 the buyer

30 Commentary pg 97

L bid

32 Seehttp://www.letterofcreditforum.com/Icfbackup/contésea-way-billwhere a document checker
explains he treats the seaway-hill as a bill ofifrgdeven though it was marked “non-negotiable
seaway-bill” because of the “however named” rule.
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will be faced with tremendous consequences. Healdmscument which he cannot re-
sell and crucially may not even include his nameassignee (thus unable to take

delivery).

The “however named” inclusion in the UCP also negdhe notion in common law
we discussed above, that a document named “nortiablgoseaway bill” can only be
intended to be a seaway bill and a document namsedight bill of lading” can only

be intended to be a bill of lading. We know thdisbof lading and seaway bills are
divided in English law by negotiability. Under thECP is a document entitled “non-
negotiable seaway bill” enough to denote that iaiseaway bill and not a bill of
lading? | suggest not because of the “however nampexvision. It is better, that we
look to substance, not form. So, the document badsobe non-negotiable to be a

seaway bill.

3. Neqgotiable v. Non negotiable

How can a document checker determine if a documerggotiable? His first point of
call will be to check whether the document is mdte order” or to a named
consignee. Negotiable documents are those whictessly state so. Documents to a
named consignee are in most cases seaway bilkse tisoorder are bills of lading. It
must be noted however that it is not necessaryhi®rdocument to actually state the
words “to order”. It may state analogous wordinghsas “consignee or to his or their
assigns”. Similarly, it may be made out “to beaférCrucially however, there are
documents capable of being issued either in ndgeti@rm or non-negotiable form
according to the way certain blanks have beendfiilé*. For example, a document
may state “Consignee: BL not negotiable unless ‘GRDOF’". It then becomes
necessary for the document checker to look deapemihether the specific document
has been completed in such a way as to make itiabggpor not. Moreover, the mere

existence of a named consignee will not on its m&oessarily make the bill non

33 See further Girvin, S. Bills of lading and straiiils of lading: principles and practideB.L. 2006,
Jan, 86 — 116 at 89.
3 See further Treitel, G. The Legal Status of StaRills of Lading(2003) 119 LQR 608
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negotiablé®. For example, the consignee box may simply stateame, but the
document may simultaneously contain pre-printeddsaeferring to delivery of the
goods to “consignee or to his or their assigns”calhialthough not printed in the
consignee box, will still have the effect of makitige bill negotiable. The point is,
that the issue in law is not as simple as checlwhgther a specific consignee has
been named. The consignee box must be read inradign with other terms printed
on the document to determine whether it is negtiab those terms show that the
bill is intended to be “to order” then it is negdile. If they show it is not intended to
be to order, then it is non-negotiable. The begir@gch is for the checker to
determine whether the document is capable of, bgorsement and delivery,
transferring constructive possession of the goodsie holdet’. The way to do this
would be to make sure that the document is madétowrder” and that there is not
anything else in the bill to show that it was notended for the words to have the
effect of making it negotiable. Within the UCP d#elthis check will be limited to
everything other than the carriage terms as th& [sasupposed to over-look these. In
law the case may be different but from a UCP petspe the checker will want to
see a named consignee and no sign of “to ordethemill to decide it is negotiable.
The result is that he is able to choose betweeitl&r20 and 21. It is submitted that
this is a better distinction than the document kbecascertaining whether the
document is required for delivery or not. This wbudvolve looking at the terms of
carriage which he is instructed not to do undehl#gticles. Issues relating to a bank
accepting a bill of lading with a delivery clausavh been dealt with in Chapter 3

section D.2.

An issue with this proposition is the existencepafagraphs 101 — 103 in the ISBP.
The ISBP does not contain any paragraphs dealitigsgiaway bills at all, and this is
a separate issue | shall emphasise as being asitgcbst it does contain a section on
“Consignee, order party, shipper and endorsemeiifyrparty” in relation to the bill

of lading. It states that if a credit calls for @l lof lading to show the goods are
consigned to a named party rather than to orden, itmust not contain the words “to

order”. l.e., if a credit requires a straight oll lading, then that document cannot

% SeeParsons Corporation and Others v. C.V. Scheepvadegmeming ‘The Happy Rangé2002]
EWCA Civ 694; [2003] 1 C.L.C. 122 at 133 of Lordsfine Tuckey’s judgment.
% Girvin, S.Suprant.33 at pg 88.
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containany words which would bring into doubt whether it wasgotiable or not.
The opposite is also true, if a credit calls fdilaof lading made out to order, then a

document showing that the goods are consignedhtoreed party is not acceptable.

What | praise the UCP for, is the words “if a ctédRead carefully, the paragraphs
emphasise that what is important are the instrostiaf the buyerlf the creditcalls
for a negotiable bill of lading, then it must n@ve goods consigned to a hamed party
in order to be accepted under Article 20. It is,ibé general requirement therefore
that all documents examined under Article 20 meshégotiable. It is only where the
credit calls for this. If it requires a non-negbtmstraight bill, then a negotiable bill is
not acceptable. In essence, the ICC is directiegbthyer to dealing with whether he
wants a negotiable or non- negotiable documerttenidtter or credit contract and not
expecting that the UCP will demand a negotiable/nuegotiable bill. Two points
must be made. The paragraphs clearly indicatedtinaight bills of lading are to be
considered under Article 20 and not Article’2Requiring the bank to check if a bill
is “to order” or consigned to a named consigneerder to determine if it examinable
under Article 20 or 21, cannot therefore be corrgeince, it cannot be argued that all
non-negotiable bills are seaway bills. The UCP gecse straight bills of lading as
non-negotiable forms of the traditional bill of iagd. If it is not the name that divides
bills of lading and seaway bills, and it is not aegbility, then what does divide
them? The only thing that remains is that one is\ay be a document of title, and the

other is not. Before we look at this, let us agree conclusion:

Seaway bills are always non-negotiable transpocunh@nts. A document made out
“to order” will always be negotiable and hence ladfilading. A document made out

to a named consignee is always non negotiabletbaay be either a straight bill of

37 As mentioned, the ISBP do not contain any pardgraplating to seaway bills. Paragraphs 91 — 114
fall under the “Bill of Lading” section of the ISBH he discussion of straight bills at paragraph 101
therefore can only mean that banks consider thesandents as bills of lading and not seaway bills.
Contrast withGutteridgeat pg 205 who states that “a straight bill of fadi.[is] referred to in the UCP
as “non-negotiable sea waybill” and Rainey QCTlee Rafaela $005] 2 AC 243 at 441 who argued
that bankers regard such documents as seawabdlsiot straight bills. The purpose of this Chapter
is not to determine whether straight bills shouddelxamined under Article 20 or 21; it is made clear
the ICC at page 97 of the commentary that althamguments under Article 21 will always be non-
negotiable, documents under Article 20 will be mdst cases...negotiable”. Hence, in some cases i.e.
straight bills, they will be non-negotiable. Therpase is instead to discuss how a document chésker
to realise whether the document in front of hirmés-negotiable under Article 20 (i.e. a straighl bi

or non negotiable under Article 21 (i.e. a seawidly. b

108



lading or a seaway bill. We can use the propositibrto order = negotiable; named
consignee = non-negotiable, to at least reach ictosgetermining if the document is
examinable under Article 20 or 21. If it is “to @rd the document checker goes
directly to Article 20. There is nothing in the UGPthe ISBP saying that a document
to order should be anything other than a bill afifg. If it is to a named consignee,
the document checker still has to decide if it igicde 21 or Article 20. Non -
negotiable documents, we have discovered, by vidu¢he ISBP, cannot all be
seaway bills. Straight bills of lading are examieabnder Article 20. If we return to
the initial problem or dividing seaway bills andasght bills of lading, | conclude the
UCP does not make a clear distinction and the deoctichecker will be confused as
to whether a port-port document not subject to arteln party is examinable under
Article 20 or 21. If he has knowledge of the ISBR, may conclude that “to order”
documents are examinable under Article 20, and dasnasignee documents may be
either 20 or 21. How to decide that a documentstaght bill of lading examinable
under Article 20 as opposed to a seaway bill exabien under Article 21 is the

remaining question.

4. Delivery

One way to distinguish between the straight billlading and a seaway bill is to
utilise the common law approach i.e. a straight diillading is most likely to be
required to be presented in order for deliveryaketplace whereas a seaway bill is
not needed. In essence, a straight bill of ladindenRafaela Ss a document of title
but a seaway bill is not i.e. the straight bill &s property in the goods but the
seaway bill is merely a receipt. The UCP cannot dé&a such notions however; they
are a set of rules that determine if a documenbmpliant. It is difficult to see how
we can insert the notion of a document of title the UCP without causing
complications both to the notion of a document ité tand to domestic law. For
example, if the UCP were to claim that in order documents to be considered bills
of lading they must be documents of title (thududag all forms of bills of lading
and excluding seaway bills — the desired resujehmay be huge conflict with the
domestic laws of other countries. Not all stategaise straight bills of lading as
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documents of tit®. What if we turn to the practical implication dfet notion of

document of title? The practical result is thatacuiment of title allows the buyer
disposal of the goods before delivery. It is thespe who holds this document who
has the right to sell the goods without them abtgubéing in his possession (i.e.
afloat). The document is so important therefohat tdelivery can only be made
against presentation of the document. So, we tordelivery. The position of the

seaway bill is the opposite. The goods can onlyddé&levered to the specific named
party, but also they cannot be sold whilst en rotltey are not at the buyer’s disposal

before delivery.

4.1. Full set

It can be argued that the reason Article 20 requéirdull set of all original bills of
lading, is that possession of the bill will allowelavery and the bank (and buyer) is
protecting itself if it knows that all originalseawith them. If there was no such term
in Article 21, it could be implied that because thhecument is not needed for
delivery, all originals are not necessary. The UdRever takes the opposite view. It
requires all original seaway bills to be presentddfortunately this confuses the
position as between bill of lading and seawayfhitther*®. If goods can be delivered
without presentation of a seaway bill to an idestifnamed party, then why are all
originals required? An article in the UCP on seawdlg is necessary because they
may be required by the credit as evidence of timract of carriage and receipt of the
goods, but it is not necessary for a copy to beegred for delivery. Perhaps the
intention is to focus on the fact that the goodgehbeen shipped. Seaway bills are
often in the received for shipment fothfprecisely because they are available before
shipment takes place as the buyer is specific antdte him before the vessel reaches
the destination) but the UCP oppositely requirestthio be shipped. Unfortunately
this is another example whereby the UCP confusedirte between seaway bill and

% See Ulph, J. The UCP 600: documentary credithién2f' CenturyJ.B.L. 2007, Jun, 355 — 377 at
369 and footnote 46.

39 Notably, Lord Bingham id | MacWilliam Co Incv Mediterranean Shipping Co JR005] 2 AC
423 at 444 stated that “if this document (referriag straight bill) was a mere receipt or sea whyb
there was no purpose in following the traditionalgiice of issuing more than one original”. Hence o
argument that requiring the presentation of aljiodls leads to the conclusion that the document we
have in front of us is a bill of lading, albeittaasght bill, instead of a seaway bill.

‘0 See Todd, P. at pg 226 para. 8.22 and Schmit#idf6-033 and see e.g. GCBS Seawayhbill 1979 or
P & O Nedlloyd Waybill 1978
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bill of lading. The bank will therefore only considtransport documents covering a
port-port journey if they indicate that the goods/é been shipped. This is logical,
since it will only want to pay out against a reciigm that the goods are on their way.
However this rule will limit the documents capalaie being compliant under the

UCP. In any case, shipped seaway bills are required

Returning to the issue of delivery, basing thesidon of seaway bills and straight bills
of lading under the UCP on whether the documentisi¢e be presented in order to
obtain delivery is dangerous. It means that theklvafi have to check carriage terms
which it has, by virtue of sub-article 21 (a) (Wem instructed not to do so. An
argument exists however; that in essence the bmmdoking at the carriage terms
anyway i.e. whether shipment has taken place betwhe® correct ports is a term of
the contract of carriage. Oppositely one can athaealthough the journey term may
be one contained in the contract of carriage, vinatbank checks are the details on
the front of a transport document i.e. the boxesclwiclearly state the port of
loading/discharge. Again however we are remindedl tte bank is not to look solely
on the front of the document, but also to the hiokcessarff. What is a term of the
contract of carriage, and what simply details ef ¢tarriage, is therefore arguable. For
example, on the one hand the vessel utilised iplgia detail i.e. vessel X used, on
the other hand, the fact that vessel X specifidallysed may be a term in the contract
of carriage. Can we say then that what the bawkeégking is the function of the bill
of lading as a) a receipt of the goods and b) exidef the contract of carriage? Does
a combination of a) and b) mean checking that thaxlg are on the right ship on the
right route? If the bank is only checking a) andujctions, which are also common
to the seaway bill, then what, under the UCP digtishes the bill of lading from a

seaway bill? I still do not find a satisfactory aes in the UCP.

1 See further Chapter 2 Section C.2.
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E. Conclusion

The aim of the above analysis was to show that WG does not, | submit,
effectively distinguish between a seaway bill antdilaof lading. The ISBP points
towards the division of seaway bill and traditiobdl of lading by separating the “to
order” bill and named consignee bill but what remsas the division of a straight bill
of lading and a seaway bill. As we have said, tBBR makes it clear that straight
bills are to be examined under Article 20 and ndtcée 21, but there is no guidance
on what characteristics make a document a strdigihof lading as opposed to a
seaway bill. What | believe was intended by thie tif Article 21 “non-negotiable
seaway bill” was that the document presented moisba expressly negotiable. The
absence of “negotiable” or “non-negotiable” bill lafding in the title of Article 20
implies that it may be either but seaway bills canly be non-negotiable.
Unfortunately the UCP do not provide satisfactomydgnce to the bank as to what is
a straight bill of lading and what is a seaway. ithe result of the bank accepting a
seaway bill where a credit called for a straiglhit &fi lading, may be that the bank is
found in breach of its obligations. Under Englislwlit can be argued that where a
buyer demanded a straight bill of lading, he ditdwish to on sell the goods (just like
under a seaway bill) but he did intend to be remlito present the bill to take delivery
and accepting a seaway bill may put into jeoparlwdry as he may have not made
provision for such a document to be consigned to.Ht seems that despite the
“however named” rule in the transport articles dhd insistence of the ICC that
banks are to look at substance not form, the diffeating factor is indeed the name
of the document. Where the rules in Articles 20 adddo not differ at all, then the
substance of the document cannot differ. The sobstaot examined by the UCP
may differ, but the bank is instructed not to laikhat. The only thing it can look at
is the title. | conclude therefore that, in thiseathe UCP directs the bank to consider
a document entitled “seaway bill” under Article &id “straight bill of lading” under
Article 20. It is the title which will determine vah the document is, and whether it
complies with the credit. Where a buyer requirasraight bill of lading and does not
mind a seaway bill, he must state this in the ¢retherwise a document which is
identical to the one he requested may be rejedtexieby delaying the whole sale

process) simply due to the name of the document.
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The proposal | have to make as far as seawayavdlsoncerned is the following:

Proposal 1: The ISBP must be amended to contain a@sponding paragraphs
covering the entire Article. In particular, it should give guidance as to what is

considered a seaway bill in the market. For exampie

“A seaway bill is a document covering port — porighent to a named consignee.
If it states it must be presented for the applicanttake delivery, it is not a seaway
bill”.

The proposal may be subtle in the sense thatlitds&s not distinguish between the
seaway bill and straight bill of lading, but undlee UCP it does not need to. | suggest
the argument that banks should not look at carriagas can arguably not hold here.
The fact that a seaway bill need not be presergedbtain delivery is such an
essential feature of the document that it seemsasonable that the bank should not
confirm the existence of the feature. If the ongywto do this is to check the delivery
terms, then so be it. The bank need not trawl! tjindhe entire carriage contract, but
it must be reasonably convinced that the documeadl mot be presented for delivery
to take place. Issues concerning the security efodink due to this feature must be
faced through the methods mentioned above. If whabnsidered a seaway bill on
the market is a document not required to be predeor delivery, then this should be
reflected in the ISBP at least.
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PART Il
Charter — party bills of lading

F. Introduction

During our discussion on bills of lading and seawdlg, we mentioned that the UCP
require the documents to be free of any indicatlwat they are subject to charter
party. Charter-party bills of lading on the otheand are the opposite; they are
documents which do contain indications that they subject to charter party. This
definition is provided in sub-article 22 (a). Whstan indication under UCP and what
is not, shall be considered below in the discusgioimts. Again the article follows

Article 20 with the necessary changes to incorgothé characteristics of a charter
bill of lading. First we shall look at the generafjuirements set out in Article 22 and
then again we turn to our discussion points. Haanglysed the bill of lading and the
seaway bill extensively, there are only a few poihtvish to make concerning the

charter party bill of lading; nonetheless the ¢ieations are necessary.
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G. Article 22

1. The rules

A charter-party bill of lading will only be accepla if the credit calls for one. The
article goes directly to the issue of signature dees not require the carrier to be
named, as such bills do not usually dé’s®he people who can sign are the master,
owner, charterer or named agent thefeothe “signature...must be identified as
master, owner, charterer, agefitand “any signature by an agent must indicate
whether [he] has signed for or on behalf of the tera®wner or charteref®. If an
agent does sign “for or on behalf of the owner loarterer [he] must indicate the
name of the owner or charter&}” Again the goods must be “shipped on board a
named vessel from port of loading” to port of disé’ (which here can be a range
of ports or geographical area as per credit) batpitovisions relating to “intended”
vessel or port of loading found in Articles 20 a2l are absent probably due to the
fact that if the bill of lading is subject to charfparty then the vessel and journey will
no doubt be specified and as per credit. Agairddfmment must “be the sole original
or if issued in more than one original be the &8t”%, Lastly, the bank may not
examine the actual charter p&ftynd the sub-articles relating to transhipment are
absent (clearly a charter party bill of lading whké for the specific charter of the

specific vessel).

2 SeeJack pg 223 para. 8.109
“3 Sub-article 22 (a) (i)

* |bid

“5 Sub-article 22 (a) (i)

“% |bid

*" Sub-article 22 (a) (ii)/(ii)

8 Sub-article 22 (a) (iv)

9 Sub-article 22 (b)
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H. Discussion Points

1. The indication

What is a necessary clarification in Article 22he extent to which a reference in the
bill of lading to a charter party will be enough af indication to make it a charter
party bill. Clearly, if a credit calls for a billfdading and Article 20 tells us that this
can only be a document which does not contain dication that it is subject to
charter-party, then presentation of a charter plittywill be unacceptable. We must
know therefore what constitutes an indication aha@wgoes not. | must state from the
beginning, that as far as | can understand, theH&Cdecide thatany indication is
sufficient to make that bill of lading a chartertyabill. For example:

a. “Issued pursuant to charter party dated...” the Bateg blank
b. “freight payable as per charter party”
c. “Charter party bill of lading” as the title but stherwise a traditional

bill of lading

are all considered to be indications that the dfillading is subject to charter party.
Unfortunately, this is the opposite opinion to thdtich exists in the mark&t In the
shipping market a document showing shipment on atered vessel stating it is
intended to be used with a charter party is cleadharter party bill of lading, but one
which merely makes a reference to a charter partyot. It can be argued that what
Article 22 requires is that the indication mustdree that shows that the document is
subjectto a charter party — hence, a mere reference wonatdunder UCP (and
simultaneously under shipping market practice) eerle bill a charter party bill. The
examples stated above however are to be found inié@@pR 647 where the ICC, |
submit, has essentially decided that/referenceto a charter party will mean the bill
is to be examined under Article 22. | submit thais tis clear from the examples
above. Example a) is perhaps the least controversithe pre printed words “issued

pursuant to charter party dated.clearly indicate that the bill is subject to aacter

0 Opinion R647
51 See Debattista, C. The new UCP — changes to tiuetteof the seller’s shipping documents under
letters of credit).B.L. 2007, Jun, 329 — 354 at 350
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party despite the missing date. Notably, case lasvtteld” that the effect of the blank
date is the same as if the document simply readed pursuant to charter-party’; the
omission not intending to negative the incorporatd a charter-party (thus making it
a charter-party bill). Example b) however is morelgematic. If the words “freight
payable as per charter-party” are enough to read®Hl a charter-party bill, then an
ordinary full form bill of lading (not marked asihg intended for use with a charter-
party) would be considered a charter-party bill whmth in fact and in practice it
would not be so. If we are to look at the substasfca document and the substance
shows there is no charter party, then mere referemc an otherwise typical bill
should not render it a charter-party bill. | suggbsrefore that the ICC have taken the
definition in Article 22 further to include referem to charter parties. This is
potentially a very dangerous conclusion becauseséntially means that if the word
‘charter-party’ is on a bill, then it will be conlgred a charter party bill. Ironically
with example c), the ICC concluded that the tifleh® document alone is enough to
make it subject to charter party. It seems that'ioevever named” rule in Article 20
has been lost. So, a bill of lading titled “charparty bill of lading” canonly be
examined under Article 22 despite having all tharabteristics of a traditional bill of
lading. In practice we are ignoring the “howevemea” principle. Even so, this is

the effect of the Banking Commission Opinion.
2. “Subject to”

Confusion in this article also stems from the iptetation of “subject to” a charter-
party. The word “indication” is difficult to definbecause we need an explanation of
how strong that indication must be in order to ewick that a bill of lading is subject
to a charter party, but the phrase “subject to’egadts own difficulties. One argument
is to say that what the ICC intended Article 2Ztwer is a certain collection of bills
which were designed for specific trades to be wsithl specific charter partié$ For

%2 pacific Molasses Co and United Molasses Trading nir& Rios Compania Naviera (The San
Nicholas) [1976] 1 Lloyd’s Rep 8 andangladesh Chemical Industries Corp v. Henry Staphe
Shipping and Tex-Bilan Shipping (The SLS Evef&881] 2 Lloyd’'s Rep 389. See al¥delex AG V.
Rosa Maritime Limited2003] EWCA Civ 938 which concluded that the omissof the date from the
face of bill was not fatal to the incorporationtbé charter-party.

%3 See further Debattista, C. Banks and the Carmég@oods by Sea: Secure Transport Documents and
the UCP 50(1994) 7 J.I.B.F.L. 329 at Part IlI
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example, the Cementvoybill 2006s to be used with the Cementvoy 2006 charter
party. This is stated both on the front of the killd on the back. Indeed the first
clause on the reverse of the bill is that all teemd conditions of the charter party are
incorporated into the bill. It can be argued théls lof lading such as these have only
ever intended to be subject to a charter partycamdthus only ever be charter party

bills. Why use a Cementvoybill if not using the Gartvoy charter-party?

On the other hand, it can be argued that what @@ Wwanted to achieve through
Article 22 is acceptance of any bills which werdijsat to the terms of a charter

party. Clearly, this would include the ‘true’ charterabills we discussed above, but
it would also include a traditional bill of ladinghich made itself subject to the terms
of a charter party. What | am suggesting herehas tsubject to” should be read as
“subject to the terms” which in turn should be mpreted as requiring the bill to

show, on its face, that the terms of a charterypam incorporated into it. The key is,
that because document checkers are not allowedotodt carriage terms (and thus
conclude whether or not the terms of the charterehen fact been officially

incorporated into the bill) they must be able ttedmine whether the bill is subject to
a charter party from the other information on tleewment. Hence, | submit, the use
of the word “indication”. The checker is not suppd$o determine whether or not the
document is indeed subject to a charter-party;shmerely supposed to determine
whether the information presented indicates that gubject to charter party terms.
The use of a Cementvoybill will always indicatesthinless the words “to be used
with charter party” and “freight payable as perrtdiaparty” have been deleted from
the bill. Let us not forget that the name “Cemewbilt” alone will not be enough to

render the bill subject to charter partalthough were it to state “Cementvoybill —

Charter party bill of lading” this would be enod§h

Combining the issues relating to the word “indioati and the issues relating to the
phrase “subject to charter party” it is submittbdttthe best interpretation of sub-
article 22(a) is this:

>4 For a copy of the bill go taww.bimco.org See also similar documents such as Ferticon aB@7
available atvww.bimco.org

%> Commission Opinion R648 in Opinions 2005 — 2008leation No. 697: we follow the “however
named principle” of Article 20 discussed at Sectib.

% R647Ibid
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“subject to a charter party” can only mean a bidlttincorporates terms from a charter
party. Reference to a charter party cannot onws ever indicate this; something
more is required. Any contract may refer to a @raparty; it cannot possibly mean
that that contract also incorporates the termshefdharter. In a perfect world, the
something more would be the words “charter pantyseare hereby incorporated into
this bill of lading”. Invariably, these of courseeawords to be found as part of the
conditions of carriage. Under article 20(v) a bankot supposed to look at carriage
terms. A similar provision in article 22 howeveredonot exist. The only equivalent
provision in article 22 is 22(b) which forbids thank from examining the charter
party contract, not the carriage terms. It is tfeeesuggested that where a bank has
suspicions that the bill presented may be subgeet ¢harter party (i.e. it says freight
payable as per charter party etc) it may confiris itdication by checking the terms
of carriage. It is very likely that the first terwill incorporate the charter party. If it
does not, the bill should be considered a tradafitll of lading. Thus, bills which do
not actually incorporate a charter party cannotr daee determined as charter party
bills. This will follow shipping market practice drsimultaneously not affect the UCP
wording. How then are we supposed to reconcile liilat do not incorporate charter
parties but do refer to a charter party with OpiniR648? The answer is the
‘loophole’ in article 20(v). Traditional bills ofading must contain terms and
conditions of carriager may make reference to another source contaittiegterms
and conditions of carriage (short form or blank kdills of lading).Bills that do not
actually incorporate terms of a charter party (anel thus not subject to a charter
party) but dorefer to a charter party may thus be examined undetl@®C’. The
fact that they must simultaneously not containratication that they are subject to a
charter party under sub-article 20(vi) means thay tmust notncorporatea charter

party; reference is fine.

What are we left with? Article 22 covers ‘true’ ctea party bills i.e. bills devised for
particular trades to be used with particular chaperties, and any bill that

incorporates terms from a charter party. Referemnaesharter parties should not on

" As suggested by Debattista, C._in The new UCP 6B8nges to the tender of the seller's shipping
documents under letters of cred@07 J.B.L. 329 at 350/351.
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their own constitute a strong enough indicatiort tine bill is subject to a charter
party. These bills will be examined under Articlé iBstead. Thus Opinion R648 may
be correct in the sense that the examples givearanedication, but those indications
must be coupled with evidence that the bill incogbes charter party terms, hence
“subject to”. The opinion must be clarified, asistsubmitted reference to charter
party does not make a bill a charter party billctsalarification will also reconcile the

issue with the practice followed in the shipping ke
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|. Conclusion

My conclusion is that Article 22 is not in itselfgblematic. An indication that the bill

IS subjectto charter party is in essence correct. It is tiierpretation that causes the
problems. It should not mean that any referenaéoter party is enough to mean the
document is examined under Article 22, nor shoutdean that a mere reference to a
charter party means the documensidjectto charter party. ‘Subject’ here should
mean that the specific document is intended todsel with a charter party and thus
incorporates its terms and conditions. In otherdspthe carriage terms on the bill of
lading are dependant upon the charter party telinisdoes not have such intention

and looks like a traditional bill of lading save fone reference to a charter party bill
of lading which does not clarify if the documentnk® pursuant to a specific charter

party, then it should be considered under Arti€flea@d not Article 22. Therefore:

Proposal 2: Opinion R 647 should be overruled and clarified gtate that mere
reference to a charter party will not constitute andication that a bill is subject to

a charter party. Sub-article 22 (a) should be amexidto read:

“A bill of lading, however named, containing an indtation that it is subject to
the termsof a charter party (charter party bill of lading) must...”

Or

“A bill of lading, however named, containing an indcation that it incorporates the

terms and conditions of a charterpar{gharter party bill of lading) must...” .

The proposal requires reinterpretation of the U@Rs amending the Opinion and
clarification of what exactly constitutes a charnparty bill in the rules. Of the two

alternatives, it is suggested that the latter st lbgr greater certainty. However, the
former may be more practical for two reasons. Kirétis a smaller change than the
latter which, in theory, would cause less anxiatyhie banking community. Secondly,
it will not tempt document checkers into dealingthwithe interpretation of

“incorporates” or with examining charter party tasrmhich they are instructed not to

do. It is simply intended that greater weight itb® put on the phrase “subject to”
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rather than on the phrase “intention”. They keyhiat the document is “subject to a

charter party”; not that it contains an indicattbat it is so.
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PART IV

Multimodal documents

J. Introduction

What | have termed “Multimodal Transport Documerg”referred to in the UCP
600° as a “Transport Document Covering at Least TwofeBéht Modes of
Transport®. This is in contrast with the UCP 500 which ugtisthe former phrase.
The purpose, according to the Drafting GrSupf rephrasing the Article which
covers such documents (Article 19) was twofoldstir such documents are still a
relatively new concept (compared to bills of ladiiog example) and lack specific
name recognition. | like to think of this explametias meaning that these documents
do not currently have a universal, uniform anditwéil’ name. Hence the title of the
Article referring to the movement of the goods eatlthan to the name of the
document. This is the second reason provided byDitadting group. It wishes to
stress the importance of the nature of the documegthier than the name, hence
“however named” in sub-article 19 (a). The readeyrbe cross referencing with
Article 20 which we discussed in Chapter 3 andkinig that the phrase “however
named” is also used in connection to bills of lgdifhis is true; and if so then why
make the specific distinction with documents codebg Article 19? The reason is
that whereas a bill of lading is a well recognisghcept and the nature of the
document can be clearly linked to the name of theuthent, a transport document
covering more than one mode of transport is culremtlittle more ambiguous for
parties involved in trade and trade finance, ardrthme of the document may vary
from “Multimodal” to “Combined” to “Intermodal”. Oa can assume the intention of
the Drafting Group was to make sure that wherecaishent checker is presented with
a document entitled “Combined Transport Documemrt’dbes not dismiss it because
it is not called “Multimodal Transport Document” tbtather that he looks to see

%8 Article 19

9| continue to refer to this transport document‘msiltimodal” throughout the thesis simply for
reasons of easy terminology but the reader museémger that | denote a document covering at least
two modes of transport.

% Commentary pg 81
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whetherany transport document he is presented with coversgrtian one mode of

transportatioft.

Now that we have made it clear which type of tramsplocument we are talking
about, | must mention the position of Article 1&him the “set” of transport Articles
for the change from UCP 500 was purposely madearatidative of the advancement
of these documents in the International Trade sedtthe reader may have realised,
multimodal transport documents are positioned leelolls of lading in the UCP 600
(hence Article 19 the former and Article 20 thadgt and also before charter-party
bills (Article 22) and seaway-bills (Article 21)h& intention of the Drafting Grofp
was to emphasise the increasing use of the docuinetite trade community:
Firstly, transport by more than one means is comihoat exclusive for international
trade (e.g. when | order a television from Chirteuak will take it from the factory to
the warehouse; a train from the warehouse to théagwer yard, another truck from
container yard to the port, a ship from port tot@ord a truck from the port to my
house in the UK). Secondly the increase in uséefdocument reflects the growing
intention of transport companies to control tharentarriage of cargo from point of
dispatch to point of destination. Similarly one earderstand that buyers will be keen
to receiveone transport document which covers the complete eymof the goods
whether or not that journey consisted of severad@soof transport or several carriers.
These reasons reflect the positioning the Multinhoiansport Article within the
UCP 600.

The reader may be wondering why then, did we rextudis multimodal documents in
Chapter 3 before bills of lading? | have given pdEnce to bills of lading because of
their history, legal significance and importancernternational trade. Similarly, our
focus in this thesis is specifically geared to cacgrried by sea (we do not look into
Articles 23 and 24 concerning air, road and rdijerefore my main port of call is the
bill of lading as this has traditionally been trerec document concerning carriage by

sea. Multimodal documents as a relatively new cphogay be more common, but

®1 Note that these explanations are another exanfpteriradictions between the “however named”
principle in the UCP and issues relating to thdsitim of bills of lading and seaway bills which we
discussed in Parts Il and 11l above.

2 Commentary pg 81.

83 A point also made by Pejovic, C. in Documentsitté tn carriage of goods by sea: present statds an
possible future directionsB.L. 461, 2001 at 474
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are still in my opinion secondary to the bills afling analysis of the UCP in legal

terms. It is easier to understand the multimodamAou have analysed the bill as the
nature of the bill in essence forrpart of the nature of a multimodal. For example, if
sea carriage forms part of a multimodal documedtvae have already discussed the

bill of lading, then we are already half way to erstanding the multimod#l

In this section our premise will be a sale of gotdssported partly by sea carriage
and partly by other modes of transport. What ie®al is that | will not be looking
at carriage not involving sea transport. What welaoking at is simplgxtendinghe
bill of lading i.e. the sale we held as a backgbbase in Chapter 3 concerning bills
of lading, is the sale we hold as a backgroundis €hapter, but here we recognise
that there may have been (or likely to have beam)iage before the goods were
shipped on board a vessel at the port of loadingcamnriage after the goods arrived at
the port of discharge. E.g. a truck transporteddgdoom warehouse to port, a vessel
from port to port, and a truck from port to inladdstination. Whereas in Chapter 3
the bill of lading covered only port to port cag&a the multimodal will indicate
carriage from warehouse to inland destination. @&hgrthe reader understands my

concept okextendinghenatureof transport in the bill of lading.

% NotablyJackalso discusses bills of lading in depth first (pgs. 211 — 220) and only runs through
particular differences between the multimodal ried bill of lading rules (without analysis) aftes
has mentioned charter-party bills and seaway-[8k® pgs. 223 — 225%utteridgeon the other hand
groups together the transport documents and dissuibe core rules as a whole with specific refexenc
only to the bill of lading (see generally Chapteimsparticular pgs. 204 — 227).
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K. Article 19 requirements

Again | shall give a short description of the Aiclt covers documents which
involve “at least two different modes of transpf@anbd] must appear to indicate the
name of the carrier and be signed by the carriasten or named agent” ther&of
The “signature...must be identified [and] any signatlby an agent must [alsO]
indicate whether [he] has signed for or on behtthe carrier...or...mastef® . Sub-
article (a) (ii) is the equivalent to the “shippaal board” in Articles 20, 21 and 22 and
requires the document to show that the goods hidlver éeen “dispatched, taken in
charge or shipped on board” depending on the typensport used for the first part
of the carriage journey. It must similarly indicdbe route called for in the credit i.e.
“indicate the place of dispatch, taking in chargesbipment to the place of final
destination stated in the credit everfifan additional place of dispatch etc. is stated
or the word “intended” is used in connection toser port of loading/discharge.
Lastly, the full set of original documents mustgresente®, they may contain terms
and conditions of carriage which should not be eraerfi® and transhipmefit is
allowed in the same way to the bill of lading/seawaill provisions. Clearly
transhipment will occur in multimodal transport base of the nature of the carriage;

it is transfer from one mode of transport to anothe

8 Sub-article 19 (a) (i)

% |bid

67 Sub-article 19 (a) (iii)

%8 Sub-article 19 (a) (iv)

%9 Sub-article 19 (a) (V)

0 Sub-article 19 (b) and (c)
"l See ISBP para. 68
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L. Discussion Points

1. On board notations

As we discussed in Chapter 3 with bills of ladindpere there is any ambiguity as to
whether the goods have left the specific placeiggatch, a notation will be needed to
clarify if the goods did indeed leave the placesadrin the credit. What is not present
in the UCP but is provided for by Banking Commiss®pinions R 641 and R 642

is that where the first leg of the journey involhsssa carriage, a notation will always
be required. If one looks at the examples giveR i642, this is the conclusion they
will come to. For example, a document showing jpdribading X and vessel C will
nonetheless require a dated on board notation tdesithing in the “place of
receipt”. Similarly a document showing the placereteipt and port of loading as
port X will nonetheless need an on board notatidence, | conclude that what the
ICC means is that where carriage by sea is the rfisde of transport, a dated on
board notation is always required. | suggest thatreason for this is that the bank
must be sure that where sea carriage takes platetlie goods are indeed shipped on
board a named vessel on a specific date, as oppodallen in charge of at the port
on that date by the carrier. The problem is, thatWCP does not provide for this; nor
does the ISBP. It is understandable that when itisé leg of the journey is sea
carriage, then the document must clarify that thedg are on the correct ship at the
correct time much like a traditional bill of ladifigMy suggestion is that if this is the
requirement; why not state it directly in the UCPtloe ISBP? For example, sub-
article 19 (a) (ii) can include at the end a paapgrreading:

Proposal 3: “Where the transport document indicates sea carriagethe first mode
of transport, then it must contain a dated on boarwtation indicating that the
goods have been shipped on board a named vesskégiort of loading.”

2|In Opinions 2005 -2008

3 For further comments regarding on board notatianall transport documents see Erdemol,_H. Is
UCP language re on board notation sufficiemCinsight Volume 15 No. 4 October — December
2009 at pg 10 and Andrle, P. Notations and multiahdchnsport documenta DClinsight Volume 16
No 1 January — March 2010 at pg 16.
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2. Partial shipments

The UCP and the ISBP both deal with partial shipnien | have decided to discuss
the issue here because it is perhaps more liketgt¢ar where multimodal transport is
involved. The first stage for the bank is to ndtattunder Article 31 (a) partial

shipments are allowed. A presentation of sepaettedf transport documents which
cover shipment on the same means of conveyandbdeosame journey bound for the
same destination does not, for the purpose of G€,tonstitute partial shipment.
Hence, paragraph 80 in the ISBP allows such a ptatsen to be accepted even if the
credit prohibits partial shipments. What | undamnstéghe ICC is trying to emphasise is
that such shipments in the eyes of the UCP arepadtal and thus prohibition of

partial shipments in the credit will have no effentthe presentation. If more than one
set of transport documents are presented theratbst Idate of shipment evidenced in
the documents is deemed to be the date of shipriém. date must of course be

either on or before the latest date of shipmentHerpresentation to be compliant.
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M. Conclusion

Although multimodal documents are likely to be esdyrior to shipment, the ICC has
come to a decision in the Opinions that where st leg of the journey requires sea
shipment, then there must be an on board notatiachriike the one required under
Article 20 to clarify the shipment details. | hapgeoposed therefore to include this
rule directly in the UCP and have not left it tanking Commission Opinion not
least because not all document checkers/tradetwiaware of the requirement. |
have not here gone into the distinguishing factoesween bills of lading and
multimodal documents as we covered the nature lofl an Chapter 3 section C.1
above but it is convenient to note that the distisiging factor of a multimodal
document is the fact that it covers different modésransport whereas documents

under Article 20-22 all cover solely sea transport.
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PART V

N. Chapter Conclusion

This Chapter has focused on the less ‘famous’ pamsdocuments. Namely, the
seaway bill, the charter party bill of lading are tmultimodal transport document.
As far as the seaway bill is concerned, the rulesdentical to those in Article 20 and
thus the same issues apply. If a document meetedfuerements of Article 20, then it
also reaches the requirements of Article 21. Heldeis compliant under one, then it
is compliant under the other. This compliance haveelates only to compliance to
the rules. As we discovered in Chapter 2 howevegnapliant presentation is one that
satisfies the conditions of the UCP but also thedd®mns of the credit and of
international standard banking practice. Therefaregre a credit calls for a bill of
lading and a seaway bill is presented, the presentwill be rejected whether or not
the substance of the document satisfies the conditof the UCP under Article 21
(and thus Article 20) and despite the fact thalaoblading would, under the UCP be
identical to that seaway bill. Our process of irigegion has led us onto a very
important debate in law and that is: the status siraight bill of lading. In the context
of the UCP, we are concerned with what can a dootirokecker do in order to
distinguish the straight bill of lading (examineader Article 20) from the seaway bill
(examined under Article 21)? The reader can sam ftee debate that the answer to
this riddle is complicated but | have made my owndusions as to how the UCP at
least should deal with the dilemma and that is seeace to look at delivery i.e.

whether the document needs to be presented faedglio take place.

Charter party bills and multimodal transport docatseare perhaps easier to deal with
because they do have specific distinguishing factothe UCP to allow a document
checker to clearly choose under which Article they to be examined. Multimodals,
whether negotiable or non-negotiable and wheth&sentation is required for
delivery, will always be examined under Article h8cause they cover at least two
modes of shipment. Similarly, charter party billdlwnly ever be charter party bills
because they are subject to a charter party. Bumsswith the two documents have
been discussed and without going into detail ajabiate them below along with the

specific proposal for Article 21.
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Proposal 1 The ISBP must be amended to contain correspondarggmphs
covering the entire Article. In particular, it shdugive guidance as to what is

considered a seaway bill in the market. For example

‘A seaway bill is a document covering port — pdripsnent to a named consignee. If it

states it must be presented for the applicant ke @elivery, it is not a seaway bill.

Proposal 2: Opinion R 647 should be overruled and clarified gtate that mere
reference to a charter party will not constitute andication that a bill is subject to

a charter party. Sub-article 22 (a) should be amexidto read:

“A bill of lading, however named, containing an indecation that it is subject to

the termsof a charter party (charter party bill of lading) must...”

Or

“A bill of lading, however named, containing an indcation that it incorporates the

terms and conditions of a charterpar{gharter party bill of lading) must...” .

Proposal 3:Sub-article 19 (a) (ii) can include at the endaeagraph reading:
‘Where the transport document indicates sea carrag¢he first mode of transport,
then it must contain a dated on board notation ¢ating that the goods have been

shipped on board a named vessel at the port ofihgad

131



Chapter 5  Bank Security

A

Introduction

1. A simplified account
The bill of lading

1.

3.

Can the bank stop the buyer from taking dejiver
1.1 Term within the document

1.2 UK common law and statute

1.3 Conclusion

. Can the bank take physical possession of tbdgjo

2.1 The bank as consignee

2.2 The bearer hill

2.3 Endorsement

2.4 The pledge and our conclusion

Buyer/applicant repays

Seaway-bills, Charter-party bills of lading andlimodals

1.
2.

Provisions in the UCP decreasing risk
Provisions in the UCP increasing risk
2.1 Multimodals taken in charge

2.2 Charter party bills signed by charterer

. Outside the UCP

3.1 Consignee
3.2 Consignee and Consignor

3.3 Consignee and removal of right to alter

Conclusion

132

132
133
134
136
136
137
138
138
139
140
140
140
140
142
143
143
143
143
145
146
147
148
148
149



CHAPTER 5

Banks’ Security

A. Introduction

In Chapter 1 we briefly referred to the issue o thank’s security. Where a bank
opens a letter of credit at the request of itsarasr (applicant/buyer), it is providing
a service. This service will put the bank at coesatble risk. Not only is the bank
paying out its own money to someone it does notk(tbe seller/beneficiary which
is not familiar to the bank) but it is also facitige possibility that its own customer
(the applicant) could go bankrupt. Worse still, Hank is also concerned that one or
both of those parties may be acting fraudulenthgalise that with the current state of
the economic climate and the bad feeling towardsk®adoday, the last thing the
reader wishes to read is prose concerning symgathlyanks that put themselves at
risk for the benefit of their customers; nonetheld® risk is still there. They will of
course get paid handsomely for the service butfégsnay be miniscule compared to
the cost of the goods involved in the credit. Em@are so if we are talking about bulk
shipment of commodities which could cost milliorfspounds. In Chapter 8 we shall
look in depth at fraud. The issue here is not whatbank can do when it is faced
with the possibility of fraud, but if and how tharik can protect its interest in the
money (and thereby the goods) through the transpoduments. Can these

documents give the bank any security?

There is of course security in the insurance doeumakso; something which should
not be underestimated. The bank will want to knbet tf at any point it gets stuck
with the goods, not only can it make a claim unther carriage contract, but that
certain risks are covered under an insurance palicich may be easier to claim
under than starting legal proceedings against éineec. In this Chapter however we
focus only on the transport documents. The reasosimply that security in the
insurance document would warrant an entirely sepachapter if it were to be
analysed satisfactorily, and the present thesis dud offer the space. Transport

documents take precedence as it is the transpounaent that is the primary source
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of direct rights in the goods and the basis ofdbetract of carriage with the carrier,
the party most likely to be at fault during tran3ihe effect of an insurance policy as

security for a bank will therefore have to be thbjsct of a separate paper.

In this chapter we continue with the bill of ladimgth our investigation focusing on

three key questions:

1) Can the bank stop the buyer from taking delivery?
2) Can the bank take physical possession of the gotad?
3) Can the bill be endorsed to the buyer in the esErgpayment?

The importance of these questions shall be explaineturn as we investigate in
Section B. We then take a look at the remainingsjpart documents simultaneously
in Section C: Seaway-bill, Charter-party bill ofdiag and Multimodal Transport
Document. The reason that | have grouped the lastirdents together is that the
perspective of our investigation changes in SecioWhereas for the bill of lading
we are looking at the security offered by the rataf the specific document i.e.
irrespective of the UCP; for the rest of the docoteeve shall look directly at the
UCP provisions which result in the increase/de@edssecurity highlighting security
issues in the nature of the documents as examphesdifference is that the bill of
lading is in comparison a more favourable docunfienthe bank to possess (due to
its function as a document of title and a nego#iadbcument) rather than anything
other than a bill of lading. It is best understdiydthinking of the bill of lading as the
standard, and the other documents as variatiottseodtandard. The standard is a lot
more certain so the UCP can at most enhance sedwiiith the variations, the role of

the UCP becomes a lot more important.

1. A simplified account

Before we begin, allow me to present a simplifiettcunt of the letter of credit

arrangement, to exemplify the issue of securityorlé considers the process of the
seller/beneficiary submitting documents to a bagirsst payment as part of the sale
transaction and not the credit transaction, one se® that essentially what is

happening is that the bank Imiying the goods from the seller on behalf of the
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buyer/applicarlt That is why the contract between seller and harnkdependent of
that between seller and buyer. Hence, any breadheotonditions of the contract
between buyer and bank will have no effect on #keisgetting paid. The idea is, if
the buyer goes bankrupt and the bank has already the seller against the
documents, the risk falls on the bank not the sdllés the bank who has lost money
(legally 1 might add) and not the seller. It is th@nk who has the problem. What the
bank needs to know is if it finds itself in thatusition, where legally the risk is with
it; does it at least hold in its hands a set ofutheents which entitle it to the goods?
Yes it will lose the actual cash, but does it hdisposal of the goods to make back
the money paid out? To secure that control the baitikturn to the documents
tendered and the first thing it will look at is ttransport document. As we have seen
these documents may carry with them title to thedgoand the right of disposal. We
shall in this section therefore look at three tBingirstly, do the UCP transport
Articles 19, 21 and 22 contain any provisions tthetrease the risk the bank faces?
Secondly, do the UCP Articles contain any provisidhat increase that risk? And
thirdly are there any methods outside the UCP wthehbank can follow to decrease

the risk?

! This proposition is further supported if one cdess Section 32 of the Sale of Goods Act 1979 which
states that where a seller under a sale contraetjisred to send the goods to the buyer then elgliv
of the goods to the carrier is prima facie deengedet delivery to the buyer. Similarly delivery biet
documents to the bank can be considered consteudélivery of the goods to the bank.
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B. The bill of lading

1. Can the bank stop the buyer from taking delivery

Where a bank faces an insolvent or fraudulent huyer first thing it will want to
make sure of is that the buyer is not capable kih¢adelivery of the goods. If the
buyer does, no matter the documents the bank holds hands, it will have a
tremendous odyssey in recovering its loss. Befoeebiank can even begin thinking
about selling the goods to obtain as much of theewat paid to the beneficiary as
possible, it must make sure that it is the onlytyparhich is able to take physical
delivery of the goods. It will therefore want todu that the carrier is not going to
deliver to anyone it should not and to enforce tleatriction it will want to impose
upon the carrier a liability for wrong delivery. &tbank is therefore looking for
security in two things, firstly the carriage comtréso that it can control the actions of
the carrier) and that carriage contract is the dillading (contained therein) and
secondly in the terms of its credit contract whie buyer/applicant (by requiring him
to present a contract of carriage in the form affgisecurity) which include the UCP

conditions.

The term the bank is looking for, is that the opbrson to whom the carrier can
deliver to is the holder of the bill of lading. Whsaer happens, the bank is the only
one who has possession of the document; it has @ftpaid the seller/beneficiary
upon presentation of the documents. The UCP redfo@rdull set to be presented, as
we have stated in Chaptef. The bank therefore has sole possession of ajinadi
copies of the bill of lading. By requiring the darrto deliver only to the person who
holds the bill the bank will feel secure in the Wiedge that it is the only party which
has all original bills. Two things must also betagr however. Firstly, that the
national law supports the requirement that theieadelivers only to the sole holder
of the bill of lading (remember the bank does natehany direct dealings with the
carrier nor does it take part in the negotiatiomnheaf carriage contract) so that the bank
which does not have any direct say in the carrcaygract is certain that the carrier is
required to deliver against presentation of thedfilading only. Similarly, that there

2 Sub-article 20 (a) (iv)
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is a strong enough punishment for the carrier winerelecides to deliver to a party
other than the bank against an indentitgecondly, that the bank not only has
possession of all original copies of the bill, khat the bill gives thepecificbank the
right to delivery i.e. that the bank is the lawhdlder of the bill with the right of
taking physical possession of the goods. We contieiggoint in section 2 below (the
realisation of security). For now, the first stepsecurity is that the buyer/applicant

(or indeed any other party) is estopped from takiekyery.
1.1. Term within the document

The first thing the bank will want to see is a tesithin the bill itself (as evidence of
the contract of carriage) which declares deliveggiast the holder of the bill only
(and simultaneouslgoes notcontain a term allowing delivery without the sunder

of a bill of lading i.e. a delivery clause as dissed in Chapter 3 Section D.2).
Checking the document may seem superfluous toethder where we know that bills
of lading are documents of title and thus requivg@common law to be presented for
delivery* but we must not forget that that is English commaw and in this
investigation we must consider that the applicdie may not have the exact same
rules as that of the UK. Moreover, not all documemtckers can possibly know all
legal rules in connection to the documents and thayg feel a lot more comfortable

with a clear term in the bill disallowing delivewithout presentation of the billThis

% E.g. delivery without presentation of a bill ibeeach of the carriage contract depriving the eawof
any exclusions/limitations which would have othessvibeen available. S&ze Hai Tong Bank v.
Rambler Cycle C§1959] AC 576. This is an application of the dowtriof fundamental breach as an
extension of the doctrine of deviation i.e. delivgithout presentation is a deviation from the agre
contract, and a breach so fundamental to the auinthat it deprives the party of any exclusions.
Today, the doctrine is in sharp decline in view tbe decisions inSuisse Atlantique Societe
d’Armement SA v. NV Rotterdamsche Kolntrale [1967] 1 AC 161;Photo Production Ltd v.
Securicor Transport Ltft1980] AC 827 in particular, an@eorge Mitchell (Chesterhall) Ltd v. Finney
Lock Seedq1983] 2 AC 803. The effectiveness of a clause puipg to exclude liability for
fundamental breach of contract is now treated assue to be determined by a construction of the
contract. On a different note, the shipper may &laee an action in damages for wrongful delivery:
The Stettin(1889) L.R. 14 P.D. 142.

* See chapter 3 Section D.2 as Per Justice BiitiénStetti{1889) L.R. 14 P.D. 142 at 147.

® The issue of whether the bank is required to labkuch terms (i.e. carriage terms) by virtue @f-su
article 20 (a) (v) is inapplicable here. Firstlye vare not presently talking about UCP provisions
affecting the bank’s security; we are simply tatkiabout the security offered by the transport
document in general. Secondly, the bank is to owit bt the carriage terms during its determinatibn
whether or not the documents are compliant withU@# and credit. We can assume however that it
can look at the carriage terms for other purposisnishes to and in connection to security itIviié
keen to check that the documents are secure fordtieria. What the bank can do if they are roai
separate issue.
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moves us swiftly on the conditions found in the @stic law that require the bill to

be presented for delivery.
1.2.UK common law and statute

Clearly an English bank (and a contract subjedErglish law) will find comfort in
the fact that common law requires a bill of ladiode presented in order for delivery
by the carrier to be ma@8eSimilarly the Carriage of Goods by Sea Act 1982ts in
the “lawful holder of [the] bill of lading” all rights of suit as against the carrier. The
“holder” is the party with possession of the %ilf this is the party with the right to
delivery, then the characteristic the bank willlbeking for to confirm that it is the
lawful holder of the bill of lading, is physical ggession of the bill i.e. requiring the
party to present the original bill to confirm thigis to him that delivery is to be made.
The bank will therefore feel secure that wherelifigtself does not indicate whether
or not it needs to be presented for delivery, itdedinite that the common law and
COGSA 1992aorequire the carrier to deliver against presentadioa bill.

1.3.Conclusion

It is clear from the above analysis that the fhat the bank holds physical possession
of all original copies of the bill of lading it igrotected from possibility of the buyer
taking delivery of the goods. If the bank is thdygmarty with possession of the bills

and delivery can only be made against presentafian original bill, then it is secure

® “A ship-owner is not entitled to deliver goodstte consignee without the production of a bill of
lading” as Per Justice Butt imhe Stettin(1889) L.R. 14 P.D. 142 at 147. Note, deliver he t
consigneeThis sentence denotes two things; that the pramucf the bill is necessary and secondly
that delivery is to the consignee. This is why $ieeond question in our investigation (see Section A
above) is whether the bank can take physical dgligéthe goods i.e. does it need to be consigoee t
be capable of taking physical possession of th@g®éor an extensive discussion on the right toncla
delivery of the goods see Chapter 2 of Debatti3taBills of lading in Export Trade™ Edition, 2009,
Tottel Publishing, ISBN: 978-1845923150 particylgolys. 37 and 38 on the presentation rule; cases
London Joint Stock Bank Ltd v. British Amsterdanrititae Agency Ltd1910) 11 Asp MLC 571
(carrier must deliver to holder of bill who pres&nandThe Sormovskiy 3068994] 2 Lloyd’s Rep
266 “ship-owner must not deliver...otherwise thaniasfgpresentation of an original bill” at 272.

" Section 2 (1) (a)

8 Section 5 (2). Possession of the bill is only ohéhe requirements under COGSA 1992 for the party
to be the lawful holder. The other requirementis status of the party in relation to the bill. @fall
look at this in section B.2. of this chapter.
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in the knowledge that the buyer cannot walk offwitte good It is of course crucial
that it does possesdl original copies for it is common for bills to stateat where
delivery is made against one original, the restd@emed void. Where the buyer holds
one original therefore and takes delivery, the ipdly the bank holds would be
void'®. The first step therefore that the bank shoule tak protect its security is to
make sure it has all original bills of lading whickquire to be presented for the

carrier to deliver the goods.

2. Can the bank take physical possession of the goods?

Having secured the fact that the goods are withctrger (or at the warehouse) and
that they will not be removed by the applicant, tleat step that the bank will want to
secure is itself being able to take physical dejive the goods. It is all very well that
the bank is capable, through possession of the dbillading, of stopping the
buyer/applicant from taking delivery, but where trank will want to make back the
money it paid the seller for the documents, it wided to be able to sell the goods
itself". It will therefore also need to be able to havgsital control of the goods. It
will need to be the “lawful holder” of the bill ddding. The question that arises is
how can a bank, not party to the contract of cgeriar the contract of sale, possibly
be entitled to the delivery of the goods? If thedir is simply a mechanism for
payment, then it is not a contract for the goodsweler, in the ‘simplified’ account
of the letter of credit that | presented in theaduction of this chapter | urged the
reader to think of the credit, in essence, as @ afathe goods to the bank. It may not
be a sale in legal terms, but in reality it is jtist because where a buyer becomes
insolvent, it is the bank which is left with theagts and not the seller. If the buyer

° It is unlikely that the carrier will be willing talelivery to the buyer without surrendering a bill
because the consequences will be severe.

10 See Debattista, C. Banks and the Carriage of GbgdSea: Secure Transport Documents and the
UCP 500(1994) 7 J.I.B.F.L. 329 at pg 333. It is also kely that the carrier would be liable for mis-
delivery as he would have presented against thén(titis case “a”) holder of the bill of lading. &h
issue of whether the carrier should know if thé isilforged or if the buyer is the “lawful” holdés
debated inMotis Exports v. Dampskbsselskabet [AB99] 1 Lloyd’'s Rep 837 which decided that a
carrier would be liable for mis-delivery. The decision has hoerebeen rightly criticised; see in
particular Todd, P. Delivery against Forged Bilfd ading [1999] LMCLQ 449.

1 For the rights of an unpagkllersee Sale of Goods Act 1979 Part V. He has a len the goods, a
right of resale and in the case of insolvency & Huyer a right of stopping the goods in transit
(Section 39-48). It can possibly be argued thatkthek is in the same position as an unpaid seller
(especially if we take into account the simplifiegtsion of a credit we discussed in the introduct

this chapter) and thus has similar rights to araichpeller.
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goes insolvent, the seller has been paid and th& bannot revert to him for the
return of the money. The risk lies with the bankeTproblem the bank faces is how
does the reality tie in with the law? Yes it iscituwith the goods but how can it

legally take physical possession to resale? Theplawides several routes.

2.1.The bank as consignee

Where the bill names the bank as consignee, cléadyhe party to whom delivery is
made. Section 5(2)(a) of COGSA 1992 makes the goasiin possession of a bill of
lading the lawful holder to whom delivery shouldrbadé?

2.2.The bearer hill

Section 5(2)(b) of COGSA 1992 also includes wittiia definition of a lawful holder
of the bill of lading a party with possession obearer bill of lading. Possession of
such a bill by the bank means that delivery is¢ariade to whoever holds the bill as
stated by the bill itself.

2.3 Endorsement

A bank is the lawful holder of the bill of ladingné entitled to delivery where it has
possession of a bill endorsed to its order by eidfi section 5(2)(c) of the Act. The
issue with this solution is that the banks’ ability take physical possession will
depend on another party i.e. on the party to wiooder the bill is initially made out

to. That is the party that will have to endorselthieto the bank and that party may be
another bank, the buyer/applicant or the consighbis situation is best avoided but

nonetheless a possibility.

2.4. The pledge and our Conclusion

The solutions for the bank to have physical comifdhe goods | have discussed thus
far all concern making the bank a lawful holdertled bill of lading under COGSA

12 For issues relating to the effect of the bank §eiamed consignee see section C. 3 below.
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1992 and thus having all the rights as a normalebugnother possible route is
provided by the common law in the form of a pleddack describes tHisas the
transfer of the possession of the goods to thegekedvith the ownership of the goods
remaining with the pledgor. This pledge gives tightrto the pledgee of sale. Hence
in Rosenburg v. International Banking Corporatidbhord Justice Scrutton stated that
the pledge gives the bank an independent righétare the amount that it advanced
to the seller through the right of sale. So, wtelriyer becomes insolvent, the bank,
through the pledge, has the right to take possesgithe goods and reimburse itself

through their sale.

It is clear that the pledgee is the bank, but wshithe pledgor? Is it the seller or the
buyer? l.e. beneficiary or applicant? The bankghtrito sell will depend on the
default of the buyer thus making him the pledgat; ibreceives the documents from
the seller who could also be argued as the onlgiblespledgor, being the party that
actually gives the bank the documents. What thetdn actually is, is that the buyer
is the pledgor, with the seller being the partydgiag the documents on behalf of the
buyer or with his consefit Consequently the seller must at the time of pregion

of documents have general property in the gbods

This pledge does not add anything further to thekisasecurity where it is already
consignee, holder of a bearer bill or has a bdbirsed to its name, as the banks’ right
is already present in COGSA 1992. Jack does howsaiggest’ that where the bill is
to the order of a party other than the bank, lit@fitains a pledge. The problem is that
there is no evidence on the bill itself that thetipalar bank has a right to the delivery
of the goods. Thus, it is unlikely that it will ladle to convince the carrier that it is the
party that should have possession of the goodight of the fact that the pledge
offers the same security as COGSA, it is suggesiatthe bank and the carrier will
most likely want to look at the Act to determinghe bank should get possession of
the goods as opposed to the common law pledgeap®ihis best thought of as the

common law giving ground for the Act. So, althouplke bank is not a party to the

13 Jackpg 324

Y Rosenburg v. International Banking Corporati®23) 14 L1.L.R 344
®Ross T. Smyth & Co v. T.D. Bailey, Son &(€940) 67 L1.L.R. 147

5 The Future Expre§4993] 2 Lloyd’s Rep 542

'pg 326
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initial carriage contract (and thus how can it pagsbe a lawful holder of the bill)

due to the pledge of the documents, it gains tji® 0f sale where the buyer defaults
on the terms of the credit (i.e. does not pay) @moh this pledge it may also become
simultaneously a consignee, a holder of a bealieobnamed as the party to whom
the bill is indorsed, thus making it under COGSAawful holder of the bill and

therefore now party to the carriage contract. & bank does want the protection of
the pledge without any liabilities or rights undiee contract of carriage (save for the
right to sell the goods) it may simply consideeltsas pledgee. However, it is likely
that the carrier will look to COGSA for a more eddle route to determining whether

or not the bank is entitled to delivery of the geod

3. Buyer/applicant repays

Where the bank is the party entitled to deliveryalny of the routes discussed above,
but the buyer does manage to later pay the baalhdhk will need to endorse the bill
to the buyer so that he is now the one able teeiidike physical delivery or on-sell
the goods. This is the last step the bank will nedomplete so that it is put in a
position where is does not have any liabilities c@ning the goods and has the
money it paid to the seller. If the bank followe tteps | have discussed above, it will
be the best method to follow to secure the monénast invested in a credit. It stops
another party taking physical delivery and is tlabdite to sell the goods itself if need
be. The extent of the security offered by the dillading is therefore dependant on

the characteristics of the specific bill presentsithese vary, so does the security.
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C. Seaway-bills, Charter-party bills of lading andMultimodals

1. Provisions in the UCP decreasing risk

During our discussion of seaway-bills in Chaptewd mentioned in Section D.4.1
that one of the reasons the UCP require a fulbseaway-bills is for extra security
concerning the disposal of the goods. This is galdrly true of transport documents
which carry with them the requirement that theytarée presented to the carrier for
delivery to take place. One of the provisions whiberefore decrease the risk the
bank faces is the full set provision found in Adi 19-22. Similarly, seaway-bills
and charter-party bills of lading must be in théifgped” form as opposed to
“received for shipment®. This is another provision that increases secutiity bank
is sure that the goods have at least left the pbfbading and are headed for the
(correct) destination. The reader may have noticedever that in this second
example of decreasing the risk | have not included multimodal transport
document. This is because the UCP do not requicelie “shipped” due to the nature
of the document itself. This moves us swiftly orthe provisions in the UCP which

increase the risk (or the lack of provisions).

2. Provisions in the UCP Increasinq risk

2.1. Multimodals taken in charge

We have already mentioned that multimodal transgoduments may indicate that
the goods have been dispatched, taken in charghipped on board in Chapter 4.
We have also discussed the fact that the Bankingriiesion requires an on board
notation indicating that the goods have in factbsieipped on board a named vessel
when the first leg of carriage is sea transport.eWhthe first leg is by road for
example, it is enough that the document indicatas the goods have been taken in
charge. Clearly this would make the transport damina “received for shipment”

form. If this is so, what security does the bankehthat the goods are in fact on their

18 Unlike the position under English law which bytui of Section 1 (2) (b) of the Carriage of Goods
by Sea Act 1992 includes in the definition of “fifl lading” bills in the “received for shipment faf
(for the purposes of the Act).
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way to the destination? How can the bank be sutheofocation of the goods if they
have merely been “taken in charge” and notably lcaw it know the date of their
actual arrival? The answer is it cannot. To makeéter® more complicated, let us
assume that a shipper, upon arrival of the goodspatt of loading (the second leg of
carriage after truck transport) exercises his rigihdler COGSA 1971 (Hague Visby
Rule Atrticle 11l (7)) to demand from the carrief'shipped” bill of lading. The carrier

makes a dated on board notation that the goods bege shipped on board the
named vessel at the named port of loading bounthénamed port of discharge. Are
we now looking at a multimodal transport documender Article 19, or a bill of

lading under Article 20? The significance would tefold. Firstly, the credit may

call for a multimodal transport document only (athdis if the document checker
considers this a bill of lading it would be rejett@nd secondly, in the bank’s favour,
a shipped bill of lading will be a much better optifor security than a multimodal

transport document in the “received for shipmenotid.

Notably, COGSA 1992 does not differentiate betweermultimodal transport
document and a bill of lading; thus one can sugtfest where the Act does not
expressly exclude a multimodal document from théndien of bill of lading, it is
included. Included are also received for shipmeitd by virtue of Section 1 (2) (b)
which as | have mentioned would therefore includdtimodals indicating the goods
have been taken in charge. The conflict betweerdJBP and the statute is that the
UCP does notrecognise “received for shipment” multimodals alisbof lading.
Whereas COGSA 1992 would require the buyer to ptesaeceived for shipment
multimodal in order to obtain delivéfybased on the interpretation that a multimodal
is a bill of lading, the UCP would not do the saribe UCP would regard such a

document as a multimodal and nothing more.

The relevance to the bank would of course be whethee document needs to be
presented so that delivery can take place. Whehadtnot been reimbursed by the
buyer for the price of the goods paid to the sghebank would feel safer holding a

bill of lading which it knows needs to be presenfed delivery, rather than a

19 Section 2 (1) (a) provides the ‘lawful holder ob#ll of lading’ with the ‘rights of suit under the
contract of carriage’ which must include the rigtitdelivery: see Debattista, C. Bills of Lading in

Export Tradeat pgs. 32-33
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multimodal which may or may not be needed. | say because multimodals tend to
state expressly that they need to be presentedefivery to take placd Whether or
not this bears any significance for the bank hanliscussed in Chapter 3 Section
D.2.

2.2. Charter party bills signed by charterer

We have already noted that charter party billsadlirlg signed by the charterer are
acceptable under Article 22. How such a bill copse possible security risks for the

banks is best understood through an example:

Imagine a seller under a CIF contract of sale. leeidis to fulfil his carriage
obligation by chartering vessel X for voyage A *BThis makes him charterer. He
may also be the shipper and under a letter of timhtract he will also be the
beneficiary. The bank will therefore be paying mpiea person who is beneficiary,
seller, shipper and charterer. Alarm bells wouldringing that the bill presented
could be completely fabricated. Where the bill igned by the owner, it is in his
interest to make sure that there is no fraudulgiarimation. Where the bill is signed
by the charterer as carrier the bank receives ardent which guarantees shipment of
Y goods on boat X from the person who is shippimg goods and from the person
who is getting the money. Clearly it would be vegsy for such a person to sign a
bill claiming Y goods are on ship X in order to getid when in fact nothing has been
sent. By the time the bank realises this afteag paid upon complying documents,
the beneficiary could have disappeared. The prawvisn Article 22 that allows
charterers to sign charter-party bills of ladinghierefore very problematic for banks.
Clearly a buyer would not be happy with such a dosot and as we discussed above,
if the bank is in effect buying the documents frdme beneficiary, then there is no

reason for it to be happy with the document either.

The issue may be resolved in two ways. The firglyishe bank insisting that Section

22 (a) (i) should be amended so that acceptingllasigned by charterer is not

% gee for example BIMCO’s COMBICONBILL and MULTIDOG5 and the Negotiable FIATA
Multimodal Transport Bill of Lading.

2L For details on Voyage Charter-parties see Wildoifr. Carriage of Goods by S@4 Edition, 2010,
Pearson Longman, ISBN: 978-1408218939 at Chapter 3
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permissible. The problem is of course that the benko follow the applicant’s
instructions and it may be difficult to reconciteose interests where the buyer would
want to allow a charterer signed bill. The secondby the ICC itself amending the
UCP by removing the applicable provision from Ai@2. My proposal therefore is

the following:

Proposal 1:

Article 22 (a) (i) should read:

“A [charter-party] bill of lading...must appear to beigned by:
» the master or a named agent for or on behalf of tmaster, or

» the owner or a named agent for or on behalf of tbener.”

The rest of the Article should thus also be amendedremove the references to

charterer.
In this way the bank receives a document signea Iparty other than the one to
whom it is forwarding money and the applicant stéceives a properly signed

charter-party bill of lading.

3. Outside the UCP

There are circumstances where a bank will feel eurge with certain transport
documents due to the very nature and intent ofdb@ment. | am referring to any
form of seaway-bill specifically. As already dissad, these documents do not need
to be presented for delivery to take place. In,fdoeir very purpose on the trade
market is to allow goods of a single sale conttadie delivered directly to a specific
named person known prior to shipment. This charatie of a true seaway-bill
cannot be altered or amended but will mean thadrk lin the middle of a letter of
credit arrangement may find itself out of pocket. rhay have paid the
seller/beneficiary against complying documents argimultaneously the

buyer/applicant may have already run off with theods having only shown an
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identification card to the carrier for delivery. this day and age it may well be the
case that the documents take longer to go throlighetter of credit than the goods
take to reach the destination. A bank would be foinof a suspicious applicant and
would want to secure a control over the goods asrdgg for payment. The easiest
way to do this is actually outside of the UCP rul€sere is no proposal for me to
make here; this is just a note to clarify the usuailctice banks should and would
follow to secure their interest when a credit cdtls a seaway-bill. Much of our

investigation in the thesis has indeed been indoURP provisions themselves but |

suggest it also vital in this section to mentioa igsue of bank’s security.
3.1 Consignee

The bank can protect itself by requiring that inemed consignee on the waybill and
that the buyer is included as notify party. It vilien be able to assign its rights to the
buyer and inform the carrier of delivery to him npsettlement of the accodhtThe
document is not a document of title and therefamgke endorsement to the buyer
will not suffice. The result of this solution woube that the bank is the party to which
delivery should be made; hence the buyer is na @btake delivery and run off with
the goods. However, a problem does persist indbitlat the consignor has a right to
alter the identity of the person to whom delivehpugld be made (consignee) all the
way up to the time of discharge The bank may therefore be sitting comfortably
during the entire credit transaction and at thé¢ mamute the applicant may still be
able to take delivery without having reimbursed Hamk. The bank therefore must
deal with the consignor’s right for which is theotwptions we discuss in section 3.2.
and 3.3. below. It may also alternatively requinattthe waybill contains a clause

allowing a lien over the goods and delivery onlgiagt written authority from 3.

22 Note however that this will result in the bank dming party to the contract of carriage and thereby
liable under, which may be undesirable. Saek pg. 221. See also Debattista. C. Banks and the
carriage of goods by sea: secure transport docnagrt the UCP 50B.J.1.B. & F.L. 1994 9(7) 329-
338 at pg. 333 and footnote 38 who argues thabdiné becoming consignee may not of it self result i

it becoming liable under the carriage contract.

% This is due to the fact that the seaway-bill is @alocument of title and the consignee has a tight
the delivery of the goods so long as he remainsigore i.e. s 5(3) of COGSA 1992 identifies the
person entitled to the goods as that named asgrmefor the time being

% Jackpg. 222.

147



3.2 Consignee and Consignor

The first solution would be for the bank to requiself to be named both consignee
and consignor. The right to vary the identity af donsignee would therefore be with
it. Thus far in this section, we have assumed tiinate is only one bank in the credit
transaction. However, there may be several othe @e can imagine huge
objections of, for example, the confirming bank rgeinamed consignor but the
issuing bank not named. The confirming bank woullseh security, but what
guarantees the issuing bank delivery of the goads ef it is named consignee?
Clearly the conflict would result in more troublean it is worth. This issue is one of
the reasons that the second option to the bankisisd below is perhaps a better

solution.
3.3 Consignee and removal of right to alter

If the bank wants to make sure that the consigmmmsdnot alter the name of the
consignee (i.e. the bank itself) then instead @bb@ng consignor (which would also
bring with it the obligations and liabilities und#re contract of carriage) why not
simply restrict the right in the first place? We shaot forget that these are contracts,
clearly negotiable and able to be amended. A gomanele is found in the CMI
Uniform Rules for Sea Waybills 1990 which gives #iapper the option to transfer
the right of control to the consignee (no latemtlad the time of receipt of the goods
by the carrier). This would be a good solutiontfee bank because it would have the
right of control vested in it without any liabik under the carriage contfict
Returning to the UCP however, the reader must remeethat such a condition needs
to be stipulated in the credit i.e. “Seaway-bilting exercise of shipper’s option to
transfer right of control to consignee” so thatythere applicable to the credit
transaction because the UCP do not deal with setailsl If the bank wishes to
protect itself in this manner it must do so throdlgé conditions of the credit, hence

why this option is listed outside the UCP in ourdstigation.

% Comite Maritime International. See Article 6 (ii).
% There is still of course the problem of which basmkonsignee and thus has the right of control.
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D. Conclusion

The purpose of this chapter was to indicate theratide of a letter of credit. On the
one hand we have the seller/beneficiary and theetbagyplicant who will be
concerned with getting paid (the former) and ggttime right goods and documents
(the latter), and on the other hand we have th& ldrch is putting itself in a risky
position to serve the needs of its customer. Algfoun the rest of the thesis we look
at the concerns of the seller and buyer and hovbdin& will determine compliance of
the documents in accordance with those concerisschiapter looks at the concerns
of the bank. Clearly, it is favourable that a bae&eives a bill of lading as opposed to
any other variation of a transport document. THe dfi lading offers the greatest
security. However, we must be realistic and thismserecognising the frequent use
of other forms of transport documents. This recogmihas resulted in processes the
bank can follow in order to make the credit a meeeure transaction in its favour.
Whether or not the bank utilises these processésl@termine the extent of the risk it
takes in paying money to a party it does not knoweturn for a few pieces of paper.
Although this chapter does not add any proposathéoUCP (save one concerning
charter-party bills) the issues we have dealt widre necessary because no doubt
they will influence the negotiation procedure begwebank and buyer as well as
possibly influencing the type of document a banwiling to accept as compliant on
behalf of the applicant.

My proposal from this chapter is therefore:

Proposal 1:
Article 22 (a) (i) should read:

“A [charter-party] bill of lading...must appear to b@gned by:
» the master or a named agent for or on behalf oitlaster, or

» the owner or a named agent for or on behalf ofavaer.”

The rest of the Article should thus also be amendedemove the references to

charterer
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CHAPTER 6

Documentary Compliance 3 — The Insurance Documentnad Commercial Invoice

PART 1

A. Introduction

One must not underestimate the importance of tlsiramce document in an
international sale. It is true that the transpartuiment is perhaps the most important
between the two because it represents the goodsalémds the buyer to check
whether the goods are in the correct conditionthencorrect vessel leaving from the
correct port, but the insurance document will kalvn the event that something goes
wrong. Where the goods are damaged in transitrighdas passed on shipment, the
buyer will be looking to get his money back. Thdesehas no obligations as it is
proven the goods were damaged after shipment,rentduyer will be looking to the
carrier, or the insurer to claim compensation. yeahe insurance document is
therefore vital, especially during the credit phageen the goods may still be in
transit. Our background, as always, is the sellgng to obtain payment from the
bank on the basis that his presentation meetsetiigred UCP and credit conditions.
In this Chapter we look at the conditions for adtep a compliant insurance
document and also look at the conditions of the @encial Invoice. The importance
of the Invoice lies primarily in the fact that & the only document required by the
UCP that is required to contain a description efgbbods which must correspond with
the description in the credit. Whereas the billlading or other documents may
simply be linked to the goods in question, the iogamust be clear (although not
identical) in its description of the goods. Cleatlye buyer (applicant) and the bank
itself will be extremely interested in checking tthiais the correct goods for which

money will be paid out (and indeed at the correics).
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B. Structure of the Chapter

The Structure of this Chapter is similar to Chagtabove; we work through the UCP
Article dealing with insurance documents and in pinecess discover not only the
rules governing the examination but also areabendCP that will need amendments
and additions. As always, the publications thabtageany the UCP (ISBN, DOCDEX
and Commission Opinions) are used to aide the tiga®n. Again the reader will
find throughout the chapter my recommendationscfaange which are highlighted
with my own part of the proposal in italics. Thatlpart of the chapter deals with the

invoice, in similar light to the insurance document
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PART I

C. The Insurance Document

Throughout this paper, we have been examining 6@ tules against the backdrop
of an international sale of goods carried by se&hScontracts will also involve
insurance for the goods for the period of tranBite obligation of who is to procure
such insurance depends on the terms of the sateactnlt is not our place in this
paper to delve into such matters suffice to saywien the sale agreement dictates
that it is the seller who shall organise the insueg then along with the transport
document, commercial invoice and any other requidedtumentation such as
certificates of quality; he shall also be obligatedender an insurance document. In
letters of credit governed by the UCP 600, whicbus present, and only hypothesis,
the standards this document must reach are stat&dicle 28. An initial comment |
must make with regard to Article 28 is that it isnach desired list of requirements
that an insurance document must reach as parteopribsentation of documents for
payment. The common law in the United Kingdom hasas yet comprehensively
addressed the issue of what minimum standardsitheance document must meet in
order to be considered good tender under a satem@gnt; unlike the existence of
thorough discussions on the minimum requiremerasalhbill of lading must reach in
order to be considered good terfd&¥hat the requirements at common law are for an

insurance document is a topic for an entirely diffe papel however, the lack of

! See for example ICC Incoterms 2010: rules for ube of domestic and international trade terms.
Publication No. 715, Paris 2010, ISBN: 978-928420&hich divides the cost and responsibilities of
the seller and buyer into several groups, the mmstmon used being CIF (Cost Insurance Freight) and
FOB (Free on Board); the former allotting obligatim procure insurance with the seller and thedatt
allotting obligation to the buyer. The terms alsactate who will organise carriage. For a
comprehensive explanation on the terms (which fdsm part of UK common law) see Sassoon, D.
CIF and FOB contracd” Edition 1995, Sweet and Maxwell, London, ISBN: 0823209. The book

is very old in legal terms but remaitise authority in this area of law; a new edition isedfor
publication 2011.

“In our case a CIF agreement. CIP (Cost Insuraad®) Rlso requires the seller to procure insurance
but is often used for multimodal/containerised st@pt and in this paper we shall focus on transport
solely by sea on CIF terms.

® See particularly, Debattista, C. Bills of LadingExport Trade3 Edition; 2008; Tottel Publishing,
1845923154 at pg. 123-243

* A few examples are 1) the amount of cover the dwmt must give is the reasonable value of the
goods at the time of shipmentgmvaco v. Lucagl861) 31 L.J.Q.B.Johnson v. Taylor Bros. & Co.
Ltd.[1920] A.C. 144. 2) covering the whole trandiaidauer v Craven & Shipping Br§E912] 2 K.B.
94).
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common law clarification means that the UCP areamy an example of how UK

law may be clarified, but also fill the current vaen.

In this Section therefore, we shall investigatertguirements an insurance document
must reach, according to the UCP 600, in ordeafbank to accept it under the letter
of credit agreement. The reader must not forget ithaaddition to such specific
requirements, the insurance document must alsib fiedfuirements under Articles 14
and 17 and must also comply with any terms in the crétielf, international
standard banking practicend be presented correctly as far as place anel ¢iim
presentations are concerfle®nly then will the document be accepted as canpli
Throughout this investigation the main objectivetasanalyse the UCP in order to
identify provisions which fall short of their intdad purpose, confuse their meaning
through bad drafting or overlook certain issuesrelyt and make proposals for the

redrafting of the Article where appropriate.

1. Policies, Certificates or Declarations?

The first issue that arises is the question of iy of insurance document must the
seller present. If the credit calls for an insumpolicy to be presented, then this and
only this will be acceptable. In cases where theditrcalls for a certificate of
insurance or a declaration under open cover thenrties are satisfied by the
presentation of such a document but also by theeptation of a policy. This is stated
in sub-article 28 (d). The problem with the subeetis that it only provides
presentation of a policy in lieu of a certificadclaration. It does not clarify the
opposite position i.e. is a certificate acceptainlelieu of a policy. Why is this

important? Let me give an example.

When | stated that a credit calling for an insusapolicy can only be complied with
if an insurance policy is presented, | did not rééeArticle 28. There is no provision
in that Article that states that when a policy aled for a policymustbe presented

otherwise the document is not compliant. That siaté was made on the basis of

® Consistency, Description of Goods, Linkage. Seap®r 2 above Section E.3, E.4, E.5.
® Original. See Chapter 2 above Section B.2.1.

" See Chapter 2 Section F.

8 See Chapter 2 Section B.
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Article 2, that a complying presentation is ond tean accordance with the terms and
conditions of the credit. So, if a term of the é¢tedquires an insurance policy, then
the presentation must include an insurance pohoyrder to be compliant. Now, if a
credit calls for a certificate, and the seller pdeg a policy, then we have a double
edged sword. If the bank accepts the documentes o, on the basis of sub-article
28 (d) (and thus meets the requirements of the UsLiPnhonetheless does not meet
the requirements of the credit and implicitly thetructions of the buyer. On the other
hand, a confused document checker who may not keccastomed with the UCP
(and lets hypothesise unaware of sub-article (dlf) laok at the credit, see that it
requires a certificate and not a policy (and may cbelpletely unaware of the
significance of either document) and reject theseméation, thus complying with the
terms of the credit, but not with the UCP. Notaladyseller who may have even less
knowledge of the UCP rules may not be aware treabtnk should have accepted the
document under sub-article (d) and thus does risé ithe argument. Moreover, it

should be noted that sub-article (d) states:

“An insurance policys acceptablen lieu of a...certificate.or a declaration...”.

My question is: what does “is acceptable” mean? sDibemean that the bank is
obligated to accept a policy in lieu of a certifieaf a policy is presented i.eust
accept? Or does it mean that the bamky accept a policy in lieu of a certificate?
Arguments are strong both ways. If we say must the oblige the bank to accept a
policy, when the buyer, for whatever reason spealiff required a certificate, and
this is what he instructed the bank to do. If we &y, then a seller is faced with the
rejection of a document which is of greater valuéhe buyer than the certificate.

| do not intend to argue that acceptance of a patistead of a certificate is the wrong

action, | am just presenting the doubts that leadarthe following proposal:

Proposal 1

Article 28 (d) should be redrafted to:

“An insurance policy is acceptable in lieu of a...cdificate...or a declaration but

not vice versa
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It is therefore clear, that the documents are n@rchangeable and that allowing a
policy in lieu of a certificate, is based on thagening that it is the policy which will
be required by the buyer in order to lodge a cldimat is the actionable document;
that is the document which contains the terms @& #fsurance contract. The
certificate of insurance on the other hand, is igezeidence of insurance cover, it is
not by itself sufficient for the buyer to claim dne insuranceé On the basis of the
above reasoning, it will also be useful if subaeti(d) clarifies whether or not a bank
mustor may accept a policy in lieu of a certificate. It isggested thamustis the
better option. It seems unreasonable to rejecliaypo lieu of a certificate when it is
the policy which the buyer will require in order toake a claim. If the buyer
definitely requires a certificate, then he shoukgressly modify Article 28 (d) (or
exclude it altogether) so that he does not recaiymlicy instead of a certificate. |

submit that the solution is thus:

“When a credit requires an insurance policy, noudoent other than an insurance
policy shall be accepted. When a credit requiresedificate of insurance or a
declaration under open cover, an insurance polajl e accepted in lieu of such

certificate or declaration”.

This proposal spells out the fact that only a poli€ accepted when a policy is
required and that a policy will be accepted in l@fua certificate/declaration. We
know that this was also the result intended byl@@ through their Commentafy
which states that “presentation of an insurancgficate or declaration under an open
cover is not acceptable if the credit requiresremiiance policy™ due to the fact that
in a case of conflict between the certificate/dextlan and the policy, the policy will
prevail. It also leaves it to the buyer to modifyetterm if he wishes only a

certificate/declaration to be accepted when suchlied for by the credit.

° In many jurisdictions it is not an actionable domnt. See Fung. K, UCP 600 and insurance
documentsn DClnsight (Trade Finance Quarterly of The Intdional Chamber of Commerce) Vol 14
No 4, October — December 2008 pg. 16. For furthfriation on Marine Insurance and the Insurance
system see Bennett, H. The Law of Marine InsurafeEdition, 2006, Oxford University Press,
ISBN: 0199273596 particularly Chapter 2. See aldm&h, J._Arnould’s Law of Marine Insurance and
Average 17" Edition, London, 2008, Sweet and Maxwell, ISBN89421727106.

% |cc commentary on UCP 600 Publication No. 680nEea ISBN: 9789284200153

" bid at pg. 131
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A last point to note is that under sub-article 28“€over notes will not be accepted”

as insurance documents.

2. Issue and Signature

Now that we know what type of document the bank megept, we must also clarify
by whom it must be issued and sigtfedhere are three options under sub-article 28
(a). The document “must appear to be issued amedigy:

i) an insurance company or,
i) an underwriter or,

i) their agents or... proxies”.

Under option iii) it is possible for a broker (ageat of an insurance company) to
issue and sign in his capacity as agent, an insardocument. When a party from
option iii) signs the document, it must be indicatehether they have signed for and
on behalf on the insurance company or the undeamriBanking Commission
Opinion R68%* decides that when an underwriter signs an inserafocument, it
should also be indicated in what capacity he isisg (i.e. whether on behalf of the

company or in its own capacity as underwriter).

An interesting point to make is that, unlike thensport document Articles, there is a
comparative lack of requirements with respect &nidying the insurance company
and the signature. For example, under Article 20 @ Lading) which we discussed
in Chapter 3, we saw that the document must agpeaadicate firstly the name of the
carrier and also identify the signature as welh&scapacity in which the document is

signed. For example:

Identity of Carrier = X
Signed by master =Y

12 For the definition of signature see Article 3 @rpretations” which states that a document may
signed by handwriting, facsimile, stamp, symbol, rfpmated signature or any other
mechanical/electronic method of authentication.

13 See paragraph 172 ISBP. See also Banking Commi€xiinion TA 673 Rev; R232 Ref 212, R233
Ref 213 in Banking Commission Opinions 1995 — 2008

14 See Banking Commission Opinions 2005 — 2008
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For or on behalf of Carrier X.

With the insurance document, the requirement istlier document to appear to be
issued by the insurance company (l.e. | assumecthikl mean be on the stationary
of the company) and be signed by the company/urrdenfagent/proxy indicating for
or on whose behalf they are signing. So, the bas@dmot check the identity of the
insurance company and need not check the iderftityeoperson signing. All that the
bank needs to check is that when the signaturef ianoagent or proxy (or an
underwriter as per R685) then it indicates the ciéy@n which they sign. However,
without making it necessary to identify the persaning, then how is the document
checker supposed to know whether that signatucé teke company (and thus does
not need “for or on behalf of”) or is of the brokard does need “for or on behalf of"?
Why is this important? When person A signs the duent, and is part of the
insurance company but does not identify himselfsash, the document may be

wrongly rejected as non-compliant because of tble ¢d “for or on behalf of”.

| do not suggest that it is necessary to identifg insurance company generally,
because any insurance document, be it a policytdicae or declaration under open
cover will indicate the name of the insurer simpBcause that is the essence of the
insurance contract. That is the core term i.e.rgrsik covers risks of B C D and
agrees to pay Buyer in case of loss/damage. Botsugjgest that it is necessary to
identify the person signing, otherwise the docunwrgcker may be confused as to
identifying the capacity in which it is signed. Omaist be dependant on the other.

The article therefore should include a completatamdof the following provision:

Proposal 2
‘Any signature by the insurance company, underwriteagent or proxy must be
identified as that of the insurance company, undeitsr, agent or proxy.’

It must then continue with the current provision:
“Any signature by an agent or proxy must indicateether the agent or proxy has
signed for or on behalf of the insurance companymalerwriter”.

We must add a third paragraph however to includesikR6
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Proposal 3
‘Any signature by an underwriter must indicate whwdr the underwriter has signed
for or on behalf of the insurance company or the derwriter itself’.

If the ICC requires identifying the capacity in whithe underwriter has signed, there
IS no use leaving the requirement in a Banking C@sion Opinion, it is much better

placed directly in the UCP and for this reasonuehdrafted the above provision.

3. Originals and Dates

Sub-articles 28 (b) and (e) deal with the issuesrdjinals and dates respectively.
“Where the document indicates that there is moa@ ttne original then all originals
must be presented” and this is despite the fadtttieacredit may make reference to
only one origindf. This last statement is in the Commentary of t&Pland actually
conflicts with Banking Commission Opinion R38@vhich decided that even if more
than one original is issued, where the credit céils one original only, one is
required. This problem is that on one hand we laawvefficial Opinion saying A and

a Commentary from the Drafting Group saying B.

The only explanation | can find is that the old UBB0 Article (on which Opinion
R359 is based) read the same as the current 28u{lmontinued: “unless otherwise
authorised by the credit”. So, where the credihatises only one original, only one
is required. The issue is, that it can be arguad ttie removal of “unless authorised
by the credit” from the article was not in orderréach the position advocated in the
Commentary (i.e. despite what the credit authotiise®re than one original is issued
then all must be presented); it was removed ingdseral ‘clean up’ of the UCP.
Previously, UCP 500 contained in almost every krtice phrase “unless stipulated in
the credit” denoting that each article was subjeatxpress terms in the credit itself.
This phrase is deleted in the 600 version in viéwhe provision in Article 1 which
clearly allows the modification or exclusion of aasticle. If so, then Opinion R359
cannot be reconciled with the Commentary. Two examevidence the problem:

15 Commentary pg. 131
16 Ref 215 in Opinions 1995 -2000
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CASE 1
SWIFT LC 1: Field 46: Documents Required: A
B
C
Original Insurance Policy
D

Here, where the credit does not expressly inditegenumber of insurance policies to
be presented, but the document itself states: t‘KifsTwo Originals” and thus
indicates two originals where issued, there is aobd that the presentation will only

be determined compliant if both originals are pnése.

CASE 2
SWIFT LC 2: Field 46: Documents Required: A
B
C
One Original Insurance Policy
D

In this case, it is clear that the credit calls dore original. If the document again
contains the phrase “First of Two Originals” subiede 28 (b) comes into play which
will require the bank to reject the presentatioarify one original is presented. But let
us suppose that the “One Original Insurance Pokegs intentionally inserted by the
buyer in the knowledge that the second originahoaibe presented by the seller as it
has already been forwarded to another party. SuegBcting the presentation is
unreasonable? This will however be the result utéfeP 600. | submit, not that the
UCP should be changed (because it is clear in mydnthat where the buyer
expressly calls for one original then he is modifyihe rules) but that the Drafting
Group must clarify their position in the Commentafpr example, what constitutes
an express modification? Will the buyer have toregply exclude Article 28 in order
for only one original document to be acceptablewirthe reference to one original

in Field 46 suffice to be express modification afiéle 28?
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Proposal 4
| suggest the best approach is clarification throuy a Commission Opinion
clarifying that where the credit expressly calls for one originanly one is

required.

Lastly, under paragraph 171 of the ISBP, all oa¢gnrmust be countersigned if this is

required by the credit or the document itself.

The issue of the date of the insurance documeatlitie more complex. Sub-article
(e) states that “the date of the insurance docummerst be no later than the date of
shipmentunlessit appears from the...document that the cover isctiffe from a date
no later than the date of shipment”. In practi¢esilikely that an application for
insurance is sent to an insurance company some aftgrsshipment (allowing the
seller/shipper to have obtained all the requirgditeof the shipment in advance) and
the company then backdates the issuance date ofgtirance document to match the
shipment dat€. Immediately bells are ringing concerning backugtinalpractice and
so the“unless..” provision in sub-article 28 (e) provides an ad&gusolution. This
suggests that the insurance document should havedtes; an issuance date and an
effective date. The issuance date is the datedberdent was issued (and in absence
of an effective date also the date from which caa@nmences as per sub-article (e))
and the effective date is the date from which cox@mmences. So, a document
checker should look for an effective date of couet, to determine if the document
complies (i.e. cover is at least from date of sleépthand if he cant find an effective
date, to check the issuance date and see if tlsleast the date of shipment. In this

respect Article 28 needs no amendments and ind#eessthe issue of datés

We must make the following clarification howevemharve the article states “unless it
appears... this must be adequate evidence that the goodsarered from the date
of shipment. For example, where an insurance dontimes been issued on date B,

and contains the phrase “sailing / dispatch date (&id A is earlier than B

" See Fung, Ksuprant. 9
18 We shall not go into whether it is necessary falbaument to contain an issuance date or not. We
have discussed this in Chapter 3 above under Bismugpoint D.4. and the same comments apply here.
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chronologically) this will not be an acceptable doent because it does not clearly

state if cover was effective from that sailing/disgh dat&’.

A last note on dates in insurance documents coaqaragraph 174 of the ISBP. The
type of date we are concerned with in this cagbas‘expiry date”. If the document
does contain such a date, it must be clear thatdhie relates to the latest date for
loading/dispatch/taking in charge of the goods ad to any expiry date for
presentation of a claim. As we shall see furtheo iour investigation, the ISBP
becomes an essential part of determining whether itisurance document is

compliant and thus is a necessary tool that we maxst knowledge of.

4. |s there a minimum amount of cover?

If the whole purpose of an insurance contract im$oire you against loss or damage
to a specific set of goods on a specific routen thes obvious that one of the essential
terms in that contract is the amount of cover yaueh That is why sub-article 28 (f)
(i) requires the insurance document to “indicate dmount of cover”. It also requires
that this amount is “in the same currency as teditt The key part of the sub-article
however relates to the minimum cover the documarstmprovide. Where “there is no
indication in the credit of the insurance coveragguired, [it is deemed by the UCP
to be]at least110% of the CIF or CIP value of the gootfs'if this value cannot be
determined from the documents then the calculatitirbe on the basis of the amount
for which honour is sought, or the gross value asipvoice, whichever is higher.
According to Opinion R469 and ISBP paragraph 178emne the invoice only
represents part of the gross value of the goodseffample due to prepayment) then
the cover must be based on the full gross valuth@fgoods. Where a credit does
indicate that cover is a percentage of the valuthefgoods/invoice, then this is the
minimum cover. For example, where the credit séyg minimum cover is 100%
gross value of the goods, then that is the minimamd not the 110%. Several
guestions arise. Firstly, is there a maximum covBi® It is clear from the

Commentar§ that there is no limit on the maximum amdant

19 See Banking Commission Opinion R290 Ref 214 im@pis 1995-2000.
2 See also Opinion R468 Ref 216 in Opinions 1995020Bich upholds the provision.
2L at pg 132
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Secondly, must cover be exactly the percentageed@olho. As per Opinion R468
where a credit or the UCP say for example 110%hef value then this is the
minimum coverage, not an exact one. i.e. if cogetlil% it is not discrepant. If the
buyer requires an exact amount, this should beesspy stated in the credit.

Thirdly, must one document cover the entire shipfmeres,unlessdocuments for
partial cover are presented which clearly reflegt gercentage for example) the value
of each insurer's cover and that each insurer bdar its share of the liability

severally and without preconditions relating to thieer insurance cover.

This third question is important because it doesfaature in the UCP itself; it is
actually paragraph 174 of the ISBP. Again we sew Rial this document is in
adding to the provisions of the UCP. It is suggédtat the division of the liability
does not encompass division physically (i.e. ins@reovers risks from Southampton
to Piraeus and insurer B covers from Piraeus tos@otza). It must only cover
division in money terms (i.e. Insurer A covers 60%@amage and Insurer B covers
40% of damage) because otherwise it cannot be céedrwith sub-article 28 (f) (iii).
We shall discuss this in section 5 below but fownbis convenient to state that this
provision requires that the document provides cdoethe goods “at least between
the place of...shipment to the place of dischafydf we were to divide the liability
physically, then although presenting two documestacceptable under paragraph
174, they would not satisfy sub-article 28 (f))(ibecause they could not indicate
cover between shipment and discharge. Dividing liability physically would
necessarily mean that each document would indamater from Shipment to Division

Point and from Division Point to Discharge, respesty.

The key question is, if a document checker is prtesewith two different insurance

Documents each dividing the liability physicallypes he reject due to failure of sub-
article 28 (f) (iii) (i.e. one document coveringtiea period) or does he accept under
paragraph 174 if the documents clearly indicaté then cover and satisfy the credit?

It is submitted that the documents should be aece@lthough it does not seem that

% Unless it is expressly stated in the credit thatdover must be exact, in which case over inseranc
for example will be deemed as a discrepancy.

% Also from the Place of taking in charge to theaFiDestination; although as we have mentioned this
study focuses particularly on carriage solely k& se
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sub-article 28 (f) (iii) leaves room for the acaapte of two documents, if partial
cover under 174 can be considered to be partitdarsense of partial route, and the
documents clearly say from A to B and from B totken there is no reason the
documents are not complying. The seller has preddansurance documents covering
the entire route for the amount/risks required Wwhian be clearly identified in the
document. Could it be clearer? Yes it is suggesiatithe phrase “partial cover” in
the ISBP should be clarified. As it stands, partaler indicates dividing the
monetary liability. If it were physical liabilitytimay have read “partial cover period”.
However, as explained above, documents which cesearate parts of the route (but
together do indicate that they cover the whole @pshould be acceptable. Hence,

necessary classification and/or addition to pagatyiy4.

Proposal 5

Clarification of the term “partial cover”in ISBP paragraph 174

5. Is there a minimum period of cover?

We have already answered this question in the alseetion but for reasons of
completeness, it is convenient to state that therance document must provide cover
at least between the place of taking in chargenefgoods/shipment to the place of
discharge/final destinatiéh In this paper we are focusing on shipment byasehso
shipment and discharge is what we are concernddhwiit it is important to note that
where shipment includes any other modes of tramspos between the place of
taking in charge and final destination that coveistrbe provided.

6. Risks

Now that we have clarified the most of the mainmredats of insurance (the amount of
cover; the period of cover) the last essential el@nis what risks are covered. Here
we turn to sub-articles 28 (g) and (h). Under“@ipe creditshould state the type of
insurance required and if any, ther additionalgigk be covered”. In essence, it must
state the risks which the document must covet.days something like “usual risks”

24 Sub-article 28 (f) (iii)
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then the document presented is acceptable witlegatrd to any risks not covered. If
it says “all risks” (sub-article 28 (h)) and thecdment contains an all risks clause
(whether titled as such or not) then the “insurathaeument will be accepted without
regard to any risks stated to be excluded”. Thezdvao points that | must make. First
of all, “all risks” does not mean exactly whatays in layman terms. It does not, and
cannot cover every single risk. It will, accorditgISBP paragraph 173 be satisfied
by the Institute Cargo Clause$°AAt the same time however, there must be a limit t
the number and severity of exclusions that canllogvad so that the cover remains
“all risks”. It is not however, the job of the donent checker or the bank to know too
what extent exactly the list of exclusions resuitshe cover not in effect being “all
risks”. Industry practice will be the only deterramt here and this is where the
international standard banking practice (no capjtas per Article 2 will play its role.
It is suggested what is accepted on the marketaksisks” is the standard for how
many exclusions will be allowed under the UCP. Tdfisourse cannot be quantified,
but | do suggest some sort of limit is imposed witthe UCP. Therefore sub-article
28 (h) may read:

Proposal 6

“When a credit requires insurance against “all risks” and an insurance
document is presented containing any “all risks” ntation or clause...[it] will be
accepted without regard to any risks stated to bexeluded, unless those excluded
risks render the document as not “all risksdccording to international standard

banking practicé.

It would not be possible to compare the list ofleded risks directly to the insurance
market because a document checker may not havesaoce&knowledge of such as
market. However, a bank is able to know whetheh sudocument with such a list of
exclusion would be acceptable by other banks anthéypanking community, hence

comparing it to standard banking practice.

% For a copy of Institute Cargo Clauses (A) 2009 see
http://www.Imalloyds.com/AM/AMTemplate.cfm?templat€M/ContentDisplay.cfm&ContentID=14
813
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7. Exclusion Clauses and Franchise/Excess

7.1 Exclusion Clauses

The above section leads us on to the issue of gwdiclauses in general. Of course
exclusion clauses are permissible in insuranceracist and this is an even stronger
argument today due to terrori&nBanks shall accept insurance documents which
include exclusion clauses on the basis of sublar@28 (i) which simply states that
“an insurance document may contain reference tceanlusion clause”. The Drafting
Group had thought about including a list of exclusion clauses witttiis sub-article

to deal with the problem of terrorism (so that bHamks are aware of what clauses are
usual/not usual in the trade) but this list doestaday form part of the UCP and in
my opinion, correctly so. The reasoning for notluding the list is that the insurance
market is an ever moving business where today e is usual because of threat
A and tomorrow it is not. Thus the UCP would hagebte continuously updated.
What can be inferred (and thus supports my proposif extending sub-article 28
(h) above) is that banks are to look to the trandthe market to determine to what
extent exclusion clauses are permissible. It isia®/ that excluding risks which
render the insurance document worthless, makegrésentation non-compliant. This
does put banks in a difficult position because thieg themselves checking clauses
and determining if this is market practice, whiohatcertain extent is not their job or
gualification, but on the other hand, it is theitylto determine if the presentation is
compliant with the terms of the credit, the U@Rd international standard banking
practice. | therefore submit that the issue of @sidn clauses falls within

international standard banking practice.

Some banks have taken to excluding sub-articleiR8ltogether i.e. an insurance
document presented that includesy exclusion clause will be rejectéd The
Banking Commission in Opinion R6%4ecognised however that today it is very rare
to find an insurance document which does not consaiy exclusion clauses. The

practice of the bank will simply lead to complichteredits, either by requiring the

% 5ee Commentary at pg 133 and Opinion R686 in ©pi2005 -2008
27 |
Ibid
2 Opinion R634 in 2005 — 2008 Publication No. 697
29 ki
Ibid
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beneficiary to obtain an amendment where it is issgae to obtain a document with
no exclusion clauses (in order to allow the speaclusions) or by amending the
credit to remove the exclusion of 28 (i) completéelye issue in the Opinion went
hand in hand with excluding simultaneously subett®?8 (h) dealing with “all risks”.

Presumably the bank was seeking cover for “allsfidky layman definition, not by

insurance definition, hence also excluding 28 Ttme Commission explained that the
purpose of 28 (h) was to discourage banks fronulstimg simply “all risks” in the

credit (by providing the penalty of having to adcemy all risks clause despite
exclusions). They were trying to encourage thetpraof stipulating exactly the risks
which the insurance document should cover. Exclyd8 (h) will mean even less
detail in the credit which is the practice the Cassion was seeking to avoid. The
outcome of the Opinion is that it is a much betgetion for all parties concerned that
the bank is clear as to what risks are coveredvelmat risks are excluded and in
credits that contain such a definitive list, thissoides 28 (i) and 28 (h). Excluding

these sub-articles will simply mean no presentasarccepted.

7.2 Franchise / Excess

We now turn to the issue of franchises and exce3$e=se are not exclusion clauses
but they do affect the amount paid out in caseos$/ldamage. They are permissible
under sub-article 28 (j) and are defined in Bank@mmmission Opinion R 23%
Franchise is the amount below which claims will et honoured. For example,
claims below £100 will not be honoured but if airlas £101, the whole £101 is
paid. Excess on the other hand is the amount whiltbbe deducted from the value of
any claim. If the excess is £100, then any claimen£100 will not be paid and if the
claim is £101, then only £1 will be paid. Accorditg the case, a franchise as a
percentage of the value of the goods is permissdote in the particular case the
franchise of up to 30% was acceptable. What wet@nenderstand is that despite
cover being required for at least 110% of the valuthe goods, the bank must ignore
a franchise which will in effect deduct from theveo, unless of course that franchise

the same percentage as the cover.

%0 Ref 217 in Opinions 1995-2000
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8. The insured party

Paragraphs 179 and 180 of the ISBP make very irapordditions to the UCP
concerning the insured party. Where necessarydahement must be endorsed by the
party to whose order claims are payable. A docunssuted to bearer is acceptable
when the credit calls for endorsement in blank @nod versa. If the credit is silent as
to the insured party then a document indicatinginda are payable to the
seller/beneficiary is not acceptable. The documaugt be endorsed/issued so that the
right to receive payment under it passes uponior o the release of the documents.
These paragraphs are important when one considsiisng sale (i.e. back to back

sale agreements) and where the insured party mathge as the string progresses.
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PART Il

D. The Commercial Invoice

The last specific document we shall look at islthwice or Commercial Invoice. It is
one of the documents which is very likely to beluded in the list of documents
required under a credit which has as its underlytagsaction a sale agreement. It is
Article 18 which deals with the Commercial Invo@ed although it does not provide
a definition, paragraph 57 of the ISBP details @natedit requiring simply “invoice”
will be satisfied by any type of invoice preseniiedspective of the fact that it may be
called Commercial, Customs, Tax, Final or Consutawoice eté'. What is not
acceptable is an invoice identified as “provisiénail “pro-forma” which denotes
invoices for goods issued prior to despatch (amd thdicate an estimate price). As
we have seen under Article 28 (Insurance Docuntdet)nvoice may be a base to
calculate amount of cover for the goods. It woudunacceptable therefore to present
an invoice which only indicates an estimate priogher documents depend on the

invoice and so it must be specific.

1. The elements of the Invoice

Sub-articles 18 (a) (i) — (iv) detail the elemengguired by the invoice and they

include:

i) “must appear to have been issued by the beneficiary
i) must be made out in the name of the applicant;

i) must be made out in the same currency as the casuit
iv) need not be signed”

The last two elements are easy enough to understargignature necessafand the

same currency requiréd The Drafting groups makes it clear that wherénanice is

31 See also DOCDEX Decision 227: The invoice doesneed to state “Commercial” invoice.
32 Also no date as per ISBP para. 62
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made out in the same currency as the credit aneégalivalent amount in local
currency is shown, the document is not discrepafiere the invoice is made out in
the local currency however, despite the existefiem@quivalent amount in the credit
currency, the documentsll be discrepant. It is easy to see the necessityi®ktb-
article (which was not found in UCP 500) as diffezes in the currency quoted are
very likely to result in disputes when the exchargfes change over the course of a
few days, especially when the credit involves aehagnount of money, a small
change in the exchange rate could mean thousarusiofis.

The first two sub-articles (concerning the nameshaf beneficiary/applicant) are
qualified by Article 38 (Transferable credits). Bef we discuss this Atrticle, it is
worthwhile to mention that sub-article (i) statesust appear” while sub-article (ii)
states simply (must). It is to be understood thatgecond, is a stricter standard i.e.
the invoice no matter whahustbe made out in the name of the applitafsave
circumstances Article 38 which we mentioned) buteed onlyappearto be issued
by the beneficiary. The difference | suggest i$ thelear statement is required for the
applicant whereas for the beneficiary, the factt ttiee invoice is issued on the
company’s letterhead may be enough. It is alsgppsse less important by whom the
document is issued. The beneficiary will in anyeche paid under the credit (i.e. the
bank is sure of who it is paying — it will not depkeon the invoice) but it must make
sure that the specific invoice is for goods boughthe specific applicant to ascertain

the correct price.
1.1 Transferable credits

The necessity of the document being issued by #mefitiary in the name of the
applicant has as an exception the situation osfemable credits. For the purpose of
Article 38, *“transferable credits are those thatcsjically state that they are
“transferable™ (sub-article (b)). Where the godusve been sold in transit (i.e. the

applicant becomes the beneficiary®(Beneficiary) and a third party is now second

% This requirement of course means that the invoiost evidence the value of the goods shipped: see
para. 60 ISBP.

3 SeeFortis Bank SA/NV v. Indian overseas b&®10] 1 Lloyd's Rep. 227 where agent of the actual
buyer applied for the credit and thus was namedmdicant on invoice. Court decided that the
document is acceptable because the applicant ikgherame on the invoice under Art. 18, not the
buyer.
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buyer), then the first beneficiary (the initial Is€) may substitute their own invoice
for that of the second beneficiary, as long asatheunt in the second invoice is not in
excess of the credit amount. The name of the b&agfican then be substituted for
the name of the applicant in the credit. This siturmallows for the exception to sub-
articles 18 (a) (i) and (ii).

2. Commercial Invoice with excess amount

The second sub-article of Article 18 deals withaires issued for an amount in
excess of the amount in the credit. It states thdbank may accept a commercial
invoice [note,maybe accepted nahustbe accepted] issued for an amount in excess
of the amount permitted by the credit...provided ttiegt bank has not honoured or
negotiated for an amount in excess”. | find thib-article very confusing. The bank
may accept an invoice in excess of the amount enctiedit, as long as ithas not
honourED” for an amount in excess. A bank cannot honour antdsas determined
compliance, and it cannot determine compliancessniehas received and checked
the document. How then can it accept an invaikter it has honoured? The invoice
must be received and checkedorder to determine whether to honourhe bank
cannot therefore have already paid out in excassi(@ed in any amount) before it
receives the invoice. Clearly, there has been #imyamistake. Simple enough, the
tense of the word needs to be changed from pasifuce. It is interesting to see that
such a small mistake can cause a huge problem.aifitete in its current form is
completely useless. Allowing the bank to acceptramice in excess unless it has
already honoured in excess is simply ridiculousit Ihas already honoured what
difference does it make? Even better, it would ikeran invoice for the amount it has

actually paid out.

| suggest the intention of the ICC (as seen alsinenCommentary “provided banks
do not honour” note, no past tense) was to allomkbdo accept invoices in excess, as
long as they did not then honour the excess. Hérecsub-article must be redrafted to

read:
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Proposal 7

‘A nominated bank acting on its nomination, a confiming bank, if any, or the

issuing bank may accept a commercial invoice issuédr an amount in excess of
the amount permitted by the credit, and its decisio will be binding on all

parties, provided the bank in questiondoes not honour or negotiatéor an

amount in excess of that permitted by the credit’.

If the Article is not redrafted, there is nothinp®ping a bank to accept such an
invoice and pay in excess than the credit amount on the basitthe rule only
estopped it from accepting a document after paynientaccepted it before payment

and then paid the excess, it was allowed to do so.

3. The description

The Commercial Invoice is the one document in whiwh description of the goods
must correspond with the description in the créditn other documents, the
description may be in general terms not conflictimigh the credit (Article 14 (e)
discussed in Chapter 2 above). The description doesieed to be exatt(i.e. the
format and layout need not be the sdfhand does not need to be a mirror infage
but it must show what has actually been shippéthe problem lies with the issue of
what forms part of the description and what doesand how precise it must B&In
Opinion R236' the Commission was divided as to whether the t&®B Japan” in
the invoice corresponded with the “FOB Shimonosekithe credit. The question
was: is “FOB Japan” precise enough to be accepistéad of “FOB Shimonoseki’?

The majority decided that yes it was, but only lseait was evident from the bill of

% Clearly this requirement is an express term indregit and sale contract but we find something
similar in the Sale of Goods Act 1979 by virtueSafction 13. The section provides that where there i
a sale by description there is an implied term that goods will correspond with the description.
Hence, the description in the invoice should cqoesl with the description agreed in the sale caohtra
and thus the description in the credit (the creditditions are a reflection of the sale conditions)

% R292 Ref 224 in Opinions 1995 - 2001

¥ R471 Ref 230bid

% See ISBP para. 58 and DOCDEX decision 229

39 |SBP para. 59. See al$rtis Bank SA/NV v. Indian Overseas B48R10] 1 Lloyd's Rep. 227
which suggests where invoice includes port in dpon it must be the actual port of loading. For
example, credit described goods including portoafding “either A or B” and invoice included only
“B” port in description. This is not discrepant bese invoice indicated actual port of loading.

0 See for example Justice Leggatiistro Exito Navegacion SA v Chase Manhattan BankiN86] 1
Lloyd’s Rep 455 at 458 who discusses what the gagmm actually entails.

“1 Ref 221 in Opinions 1995 - 2001
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lading that Shimonoseki is a port in Japan. Theoniiyy however decided that the
credit called for “FOB Shimonoseki” specifically,particular place defined, and the

invoice does not correspond simply by stating “Fiapan”.

The reader may be wondering: well what has FOgot to do with the goods
description? Opinion R237decided that the wording “FOB..." is usually withtime
goods description field in the L/C and where parhave agreed that it does form part
of the descriptioff, then the invoice must reflect this. SimilarlyBIS paragraph 61
states that where a trade term is part of the gdedsription in the credit or stated in
connection with the amount, then the invoice muatesthat term. If credit also
provides the source of the trade term, then thesnbaist be in the invoice. i.e. “CIF
Singapore Incoterms 2000 in the credit would netdatisfied by “CIF Singapore

Incoterms” in the invoice.

3.1 Additional words

When the description in the invoice is more pretiga that of the credit, the invoice
is acceptable (as long as the information doesowtiict with the credit or any other

document of course). Additional words do not makeiravoice discrepant because
this addition does not alter the nature of the gpodr does the UCP require a mirror

image of descriptioh.

3.2Tolerance

The start of this issue is that the quantity ofdgbeds in the invoice must not conflict
with the quantity of the goods in credit (or witther document§) where the credit
has specified that the quantity must be exact. Wltehas not specified, there is a
tolerance of +/- 5% allowed under ISBP paragrapha68 Article 30 (b). This

*2 Free on Board: The seller is only responsible $efling, it is the buyer who pays for
freight/insurance. See further generally SassooriDCIF and FOB contrac#” Edition, Sweet and
Maxwell, 1995, ISBN: 978-0421513204

* Ref 222 in 1995 - 2001

*4 See for example DOCDEX decision 208

%> See Opinion R456 Ref 187; R583 Ref 387; R584 R&& B Opinions 1995 — 2004. See also
DOCDEX Decisions 208 and 228.

% See ISBP para 63
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however is in cases of bulk shipment. Where thewe specific number of units, then
there is no tolerance at all. This is always suljeche credit itself. For example, in
Opinion R 688’ the credit stated:

125 Pieces A
100 Pieces B
25 Pieces C

250 Total +/- 10%

The documents were rejected by the bank on thes lthsit the allowance was
exceeded in some items (despite being under 278)Tdhe bank argued that the +/-
10 % was for the total only, and that Pieces A toalde exactly 125, Pieces B exactly
100 and pieces C exactly 25. It does not take nioidee however that the tolerance
in the total necessarily means that there must Weleaaance in the individual
categories too; otherwise the tolerance in the istpointless. There cannot be +/-
10% in 250 if there is no +/- in the individual pés. The Commission stood by this
opinion. The question which was not answered isthdrethe tolerance in the
individual pieces is also 10% exactly. Why does thake a difference? Well if there
is only a 10 % tolerance in pieces B for examgientonly an extra (or less) 10 are
allowed to be sent. If we allow a greater individisderance i.e. 20%, then pieces B
will be 120, but if A and C are exact, we are stifthin the 250 +/-10% tolerance. So,
my question is, in the LC of this case, yes thengstnbe a tolerance for each
individual piece if there is one for the total, latw much is that toleran@eDoes it
mean that each individual must not exceed 10%7?08s @t mean that the individuals

may exceed any percentage as long as the totahdbesceed 10 %?

My suggestion is that where the credit does notigpet is best to impose a 10% +/-
on all the individual categories and the total. fllay, the buyer is more likely to get
the proportion of goods he intended, as opposedash numbers of one and few
numbers of the other. Clearly, a bank needs to & specific in its credit to avoid

such impositions.

“"In Opinions 2005 - 2008
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Proposal 8: ISBP paragraph 66 (Insert):
Where a credit indicates a tolerance to the totalimber of goods, the same
tolerance is permitted to any individual categorigeat make up the total.
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PART IV

E. Conclusion

Similar to Chapters 2, 3 and 4, Chapter 6 hasextrio analyse the requirements of
the UCP in connection to the standard an insuralumiment and a commercial
invoice must meet, in order to be determined asptiamt by the bank, and allow
payment to the seller / beneficiary. Now that weehfinished the investigation into
what makes a presentation compliant, the readerfe®ythat there is no hope for a
beneficiary on first presentation. The requiremearts high, they are broad and in
certain areas they are strict but simultaneoushfuging. This is true, but this is also
the purpose of the thesis. We are analysing the téQ#tovide an understanding of

what is required and in the process finding arkasrieed redrafting.

We must not forget that the rules work in both cliens. What | mean is that yes the
seller must meet these standards, but simultanetheslbank must also fulfil its own
obligations as against the applicant. It has belearged with checking if the
documents are satisfactory and it can only devrate those instructions as far as the

UCP and the credit will allow.

What | find most interesting in this chapter is tbgue of whether the document must
cover the entire voyage. It is a topic which canrélated to the issue of a bill of
lading needing to cover the entire carriage whiah aiscussed in Chapter 3 in
connection to transhipment. With the bill of ladingwas difficult to decide if this
concept referred to cover in terms of liabilityamver in terms of parts of the journey.
With the insurance document, we are clear thattver may be divided in terms of
liability as long as it is clear how much each mesus liable for. If | were to draw
similarities with the bill of lading, then it carebargued that a bill which indicates
liability of carriage is divided, but none the lessvers the whole voyage (despite not
being with one carrier) can be acceptable. Wha Isaggesting is that the UCP can
in some ways be considered a rather more fluid epiniban legislation. | believe that
the purpose of the UCP is to be fair to all part@sd maintain my argument in
Chapter 2, that the imposition of the rules depemnighe particular case at hand.

Therefore, although the rules are strict, dependimghe circumstances of the case,
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their effect may be different. Yes, they are thtergprovide a uniform practice in all
countries that deal with letters of credit, butytla@e also there to increase acceptance

of presentations, and they must therefore be #uiough to adapt to each case.

In terms of the insurance document and the comalaraioice, my general comment
is that the rules are currently less problematmttheir counterparts in bills of lading
or the general examination of documents. They towdver have areas that need
redrafting and my proposals are thus:

Proposal 1

Article 28 (d) should be redrafted to:

“An insurance policy is acceptable in lieu of a..tdmate...or a declaratiobut not
vice versa

Proposal 2Article 28 (a):

‘Any signature by the insurance company, underwritggent or proxy must be
identified as that of the insurance company, undiégw agent or proxy.’

Proposal 3:Article 28 (a)

‘Any signature by an underwriter must indicate wisetthe underwriter has signed
for on behalf of the insurance company or the unadiéer itself’.

Proposal 4:Commission Opinion in connection to Article 28 (b):

Where the credit expressly calls for one originaurance document, only one need
be presented.

Proposal 5

Clarifications of the term “Partial coverin ISBP paragraph 174

Proposal 6:Article 28 (h):

“When a credit requires insurance against “all gisétnd an insurance document is
presented containing any “all risks” notation caude...[it] will be accepted without
regard to any risks stated to be excludedless those excluded risks render the
document as not “all risksaccording to international standard banking praefic
Proposal 7:Article 18 (b)

‘A nominated bank acting on its nomination, a canfng bank, if any, or the issuing
bank may accept a commercial invoice issued fasranunt in excess of the amount

permitted by the credit, and its decision will hading on all parties, provided the
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bank in questiordoes not honour or negotiat®r an amount in excess of that

permitted by the credit’.

Proposal 8:1SBP: Paragraph 66 (Insert):
Where a credit indicates a tolerance to the totainber of goods, the same tolerance

is permitted to any individual categories that makethe total.

With the implementation of these recommendationsidmit that the UCP will be
better understood and lead to a clearer deterroimain whether the documents will
be accepted or rejected. They are not all earttiesireg proposals, but they are my

own thoughts on how the UCP should be improved.
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CHAPTER 7
The Bank’s Obligation to Honour or Refuse
A. Introduction

In the previous Chapters, we discussed the reqem&srthat a presentation made by
the seller must meet in order for payment to beotdid. We now turn to the
responsibility of the bank to pay and the techiiesl it must follow if it decides to
refuse payment. As always, our main source willthe Uniform Customs and
Practice (UCP) but we also require the 1$BBrticularly for the issue of draftand
maturity date$ Of note are several DOCDEX Decisions and Bankognmission

Opinions.

! International Standard Banking Practice for thearination of Documents under Documentary
Credits. 2007 Revision for UCP 600, ICC Publicatdumber 682, Paris 2007, ISBN: 9789284200191
2 Definition: A document ordering the payment of ragnSee Oxford Dictionary of LawDUP, '
Edition, 2009, ISBN: 0199551243.

% Date on which a financial instrument (in this caafts) become due for settlement. See Oxford
Dictionary of Business and ManagemeBtJP, 8" Edition 2009, ISBN: 0199234892; or date on which
the principle amount of a draft becomes due andalpiay See Oxford Dictionary of Finance and
Banking OUP, 4" Edition 2008, ISBN: 0199299740
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B. Honour

The obligation to pay the beneficiary is dependapbn the compliance of the
presentation of documents. Details as to what m#keslocuments compliant have
been discussed in the previous Chapters but bnsenient to note that in summary,
the documents must comply with the provisions ia tinedit, the provisions in the
UCP and the provisions of international standancklbrey practice. Once the bank is
satisfied these have all been met, it has an dibigao pay the seller (or connecting
bank, depending on the number of parties involvethe credit). Therefore, we first

turn to the Article of the UCP which provides tbisligation.

1. The banknusthonour

Article 15 is a new addition to the UCP which statbe bankmust honour a

complying presentation. The reason that | am emgingsthe word ‘must’ is to stress
that the obligation is to pay, not to choose to. jays is in contrast to the possibility
of the bank refusing payment under Article 16 whieranay” refuse to honour. So,
no matter what, the bank must pay against complgimguments, without regard to
whether it has, or will be, reimbursed by the appit (buyer). Once it has agreed to
open (in the case of the issuing bank) the creditanfirm (in the case of the
confirming bank) the credit, it must pay. Englisaw. provides one exception to this
rule, the Fraud Exceptidnwhich will be discussed in Chapter 8. Whethenat the

UCP deals with fraud or indeed leaves room for angh exception will also be
argued in Chapter 8. At the moment, it is evideatrf Article 15 that the bankust

honour the credit upon determining a complying @néstion.

* See Commentary pg. 69

® See leading case bhited City Merchants (Investments) Ltd v. RoyailBaf Canad41983] AC 168
(HL) for the UK. See also similar rules in otherigdictions: United States Uniform Commercial Code
(UCC) Article 5 of which deals with letters of ciedspecifically paragraph 109 “Fraud and Forgery”.
See also P.R.C. ruleghe rules of the Supreme People’s Court ConcerSiegeral Issues in Hearing
Letter of Credit Casepromulgated by the Adjudication Comm. Of the SumePeople’s Court, Oct
24, 2005, Effective Jan. 1, 2006 translated at http://www.icc-
china.org/New_Folder/Chinese%20Supreme%20Court%aons%200n%20LC%20cases1.doc
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2. The issuing, confirming and nominated bank

Sub-article (a) provides the main obligation foe iksuing bank and sub-articles (b)
and (c) deal with the obligation of the confirmiagd nominated banks respectively.
The latter provisions are a little different beaale banks’ positions are different.
Although it is not the objective of this paper tetail the relationship between the
bank$, it is convenient for reasons of completenessite g little background. The
confirming bank is the bank which “adds its confaton to [the credit] upon the
issuing bank’s authorisation or requéstt thus adds its undertaking to pay to that of
the issuing bank. The nominated bank is “the banth which the credit is
available®. It therefore paysn behalf of the issuing bamkhere it might or might not
have its own obligation.

We shall not go into issues of reimbursement, algiho this is touched upon
necessarily in Chapter 8 due to its connectioméoRraud ExceptionHowever, there
are two reasons why the banks in Article 15 aratéx separately. The first is that the
nominated and confirming banks, may choose to eitlo@our the presentation (in
this case we shall define honour simply as payightyror negotiate (which according
to Article 2 means “the purchase of drafts andfcuinents by advancing funds to
beneficiary on or before reimbursement is due”)e T¢suing bank can only honour
because it will not receive a reimbursement frorotlaer bank. The second reason is
that a confirming bank and a nominated bank “mostvard the documents to the
issuing bank” (sub-article 15(b) and (c) respedyiveThis sentence was added to
impose pressure on the banks to release the dotsiniemediatel}’. Clear
advantages are apparent. A last point to make dt whhereas the confirming is

obligated to honour or negotiatnd forward the documents, the nominated bank

® Said to be that of Principle and Agent unless mifse agreed. SeButteridgepg. 86-99:Jackat pg

97 para. 5.18 who says that as between issuing badknominated bank the relationship can be
characterised as principle — agent and as betwesrning bank and confirming bank it is that of

guarantor.

"UCP Atrticle 2 “Definitions”

® Ibid

° See footnote 35 of Chapter 8

19 See Commentary pg. 70 where ICC states that dd@@anational committees saw this as a critical

issue: nominated banks did not release the docwriemhediately even in cases where they had
already been reimbursed.
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under sub-article 15 (c) is not obligated to pay far the instructions given to it by

the issuing bankWVhenit does, then imustforward the documents.

3. When must it honour?

The ICC itself has emphasigédhat the crucial point of Article 15, is not the
obligation to honouf but the obligation to honour at a specific pomtime. That is
why all the sub-articles start with the word “when’e. “When an issuing bank
determines that a presentation is complying, ittrhosour.™® Clearly this means that
as soon as the determination is made, payment lescdoe. Similarly the actions of
the confirming / nominated banks must take placsam as they have determined
that the presentation is complying. This does neamthat actual payment must be
made (i.e. the funds being with the beneficiary) that the process of payment or
negotiation must begin as soon as the presentatidatermined as compliant. There

IS no waiting about.

Now, a connection must be made with Chapter 2. Weudsed that the banks have a
five day maximum period after the day of preseatatieach) to determine
compliance under sub-article 14 (b). This also mdhaerefore that the issuing bank
for example, becomes obligated to start the paymestess within that 5 day time
period. If it determines on day 2 that the pred@mas complying, then that is the
point at which payment commences. Notably, the Ha€ also statédthat the use of
the word “when” was necessary due to the removahefconcept of “reasonable
time™*® from the equivalent Article 14 in UCP 500 ( sukicke 13 (b)). This supports
the suggestion above that if the bank determinasahpresentation is compliant on
day 2, payment commences on that day. | say ‘paymm@mmences’ because the
reality is that it may take some time for the tasi®on to be completed. The ICC
suggest® anything ranging from an hour to a day which ias@nable not least

! Commentary pgs 6 and 7: “The essential word it @di¢he sub-articles isher.

12 after all, this obligation is so obvious in therttext of letters of credit that even not mentioning
obligation of payment itself, would not render th€P unworkable. Letters of credit are mechanisms
of payment and thus one cannot exist without therot

13 Sub-article 15(a)

4 Commentary pg 70

15 The obligation under UCP 500 was to examine tleidents within reasonable time not to exceed 7
banking days. See Section E. 8 of Chapter 2.

16 Commentary pg 70
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because the payment process may in fact be takdyy gmother department of the
bank. In any case, the result remains that thefiogamy may not actually receive the
funds on the day of determination. The article nate to emphasise that the banks
should not delay payment, not that a beneficiall/iveive the funds at his disposal on

a specific day.
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C. Availability

Now that we are clear that a bank must honour gpbpngy presentation at the time it
has determined it as compliant, the immediate quest: How? How must payment
be effected? How can the bank “honour” the presiemaThe first stage is to define
honour. We shall then continue to examine whatediffit ways there are of
honouring; which way must the bank follow and wherhe deadline for payment.
This covers Articles 2, 6, 7 and 8. | refer to thearticles collectively as the
“Availability” of the credit in terms of funds, aspposed to availability in terms of

place, as we discussed in Chaptér 2

1. Definition of Honour

It is the purpose of Article 2 of the UCP to defoextain concepts in the rules. One of

these concepts is “Honour”. The word could mean:

a) “to pay at sight...
b) to incur a deferred payment undertaking and payatrity'®...or
c) to accept a bill of exchange (draft) drawn by teedficiary and pay at

maturity”*

Article 6 (Availability, Expiry Date and Place féiresentation) in turn reflects these
methods of payment in sub-article (b) and adds dtiajon”, requiring the credit to
state by which method of payment it is availabiles important to note at this point

that the methods of payment are not mutually exadusThe credit may be available

" See Section B. 1. Chapter 2 that discusses whereredit is available i.e. where the beneficiary
must present the documents.

'8 Note: honour does not mean to pay at maturityndans tancur a deferred payment undertaking
and pay at maturity. l.e. when we were discussirticlé 15 above that the bank is obligated to honou
once it has determined compliance within the 5 haximum, in cases of deferred payment it means
that the undertaking is incurred at that pointiinet and actual payment is at maturity, not as saon
possible; as opposed to sight payment where theepsoto pay and payment may correspond on the
same day. This is less likely with deferred payrsent

19 Again the same note should be made as footnoabdge.
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by a combination of methods a) b) c) above in whielse it is termed “mixed

payment°,

2. A note on Negotiation

Negotiation is also defined by Article 2 as “therghase by the nominated bank of
drafts (drawn on a bank other than the nominatetk)oband/or documents under a
complying presentation, ldvancing or agreeing to advance funds to the beaef

on or before the banking day on which reimbursensedtie to the nominated bank
It is important to discuss negotiation a little ther as this is an alternative to

honouring the credit for the confirming/nominatexhk.

Credits available by negotiation caused much disonsunder the UCP 58bwhich
resulted in the issuance of ICC Position PaperZifo.Under UCP 600 the important
things to note in relation to negotiation are fyrsthat sub-article 12 (c) (Nomination)
makes it clear that the examination and forwardihgocuments does not constitute
negotiation. There must be an advancement of fendsn agreement to do so. An
agreement to advance fundisandwhenthe corresponding bank has received funds
from the issuing bank is not negotiatfdrThis is tied with sub-articles 7 (c) (Issuing
Bank Undertaking) and 8 (c) (Confirming Bank Und&mg) where the Issuing or
Confirming Bank will only reimburse the nominatednit once it has “honoured or
negotiated” and this means the physical paymenmohfey or the independent

promise to pay/.

2 See ICC Commentary at pg. 17.

L |bid pg. 22. See also Benjamin’s Sale of GoBilst Supplement to Seventh Edition pg. 115 and ft.
69ad.

22 As stated to the Introduction of the UCP at pgHexe are not applicable to UCP 600.

B guprant 21

% The ICC Commentary also makes reference to ICCkiBgrCommission Opinion TA 569 which is
found in ICC Publication 697 Opinions 2005 — 200&5Rt pg. 82. The Opinion stated the structure of
a documentary credit by negotiation as “[this dijestiould specify that the nominated bank is tadsen
the documents to the issuing bank, and upon thénigdank’s ascertaining that it complies with the
terms and conditions of the credit, the issuingkbaitl reimburse...”. The point | would like to make
here is that this statement implies that not onlysithe nominated bank negotiate; it must also wait
until the issuing bank has ascertained compliafidcheddocuments before it will be reimbursed. Sub-
article 7 (c) of UCP 600 however states that tkaiigg bank will reimburse a nominated bank that has
negotiated a complying presentation and forwartieddbcuments. It makes no direct reference to the
requirement that the documents are first to berdéted compliant by the issuing bank. Is this iragli

by the phrase “negotiated a complying presentafidhtould be, but then why don’t the UCP say so
directly? l.e. the issuing bank will reimburse ti@minated bank that has negotiated a presentatitn a
forwarded the documents once it has determined Lange. Sub-article 16 (g) states that when a bank
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Secondly, as sub-articles 15 (b) and (c) requieecbnfirming bank and nominated
bank to “honouror negotiate” once compliance is determined, it isacliat the

beneficiary is not requiretb seeknegotiation i.e. his failure of doing so cannot
amount to non-compliance. Compliance has passedtentbanks must now either
honour or negotiate. They cannot deny negotigtish because the beneficiary did

not ask for it.

A last point to make on negotiation is that an iisgubank cannot negotiate
documents. This is logical as negotiation is defias the purchase of documents. The
issuing bank on the other hand is under an undonditdirect obligation to pay upon
a complying presentatién This is also clearly stated in Article 2 of tHéefgotiation”
definition as it is the purchase of documemtghe nominatetiank® whichipso facto
means that it cannot be an issuing bank. Moreavader Article 7 the issuing bank
does not have the option of negotiating at all, iehe the confirming bank under
8(a)(ii) does. An issuing bank can never simultaisgoalso be a nominated bank but
a confirming bank can. Thus both are under obligato honour by negotiation if
another nominated bank has elected to negotiatenbidact does not (sub-article
7(a)(v) for the issuing bank and 8(a)(i)(e) for tmnfirming bank) but the confirming
bank will also be able to negotiate itself if itshes under 8(a)(ii).

3. The bank’s undertaking

The reader may be a little confused thus far asay seem that a bank has several

methods of fulfilling its obligation to pay. It i&rticles 7 and 8 of the UCP however,

refuses to honour because the presentation doeongtly, it shall then beentitled to a refund of the
reimbursement with interest. This suggests thassuming/confirming bank reimburses the nominated
bank before it has looked at the documents, baniflooking at them and determining they don't
comply, it can claim a refund. The constructiortted UCP therefore allow the nominated bank to be
reimbursed immediately upon honouring and forwagdinpresentation, but if the connecting bank
later refuses payment, it will receive a refund.

% See for example sub-article 7 (b) Issuing Bankestaking “An issuing bank is irrevocably bound to
honour”.

% A distinction should be made between credits até! by negotiation, and negotiation credits. The
former, are credits of the type we have discussex, hwhich are available witthe stipulated
nominated bank as opposed to the latter, whichasedlable withany third party bank. Hence, the
definition in Article 2 of “Nominated bank” ate bank with which the credit is available amy bank

in the case of a freely available credit.
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which sum up quite clearly Articles 2 and 6 whicle Wwave discussed above, that

provide a list of the issuing and confirming bankstertakings respectivéty

The core obligation is that the issuing and configrbanks are “irrevocably bound to

honour®

as long as the compliant stipulated documentgegsented to either the
banks themselves or to a nominated bank. The forsneound “as of the time it
issues the credit”; the latter “as of the timedts its confirmation to the credit”. We
must not forget that the confirming bank may honmunegotiate. The issuing bank

may honour by:

a. sight payment (payment on presentation directlgradbmpliance has
been determined)

b. deferred payment (payment on the conclusion ofegip time period
after presentation)

c. acceptance (accepting a bill of exchange drawméyeneficiars’)

Under sub-articles 7 (a) (i) (iii) and (iv) it mualso honour via these methods when
the nominated bank itself fails to pay i.e. if tredit is available by deferred payment
and the nominated bank does not pay on maturityefused to incur a deferred
payment to begin with, then the issuing bank mwast pn maturity. The last sub-
article (7 (a) (v)) requires the issuing bank tadwar when the nominated bank does

not negotiate a credit available by negotiation.

%" The nominated bank’s obligations (or in some wagsk of) are contained in Article 12
“Nomination”. 1) The authorisation to honour or pégte does not impose an obligation to do so
unless the nominated bank is the confirming banthemominated bank has expressly agreed to do so
and communicated that agreement to the benefic2ryhe receipt or examination of documents and
forwarding of documents by a nominated bank do¢smade it liable to honour or negotiate. 3) Lastly,
by nominating a bank to accept a draft or incueteded payment undertaking, the issuing bank also
authorises it to prepay or purchase a draft acdeptadeferred payment undertaking incurred by that
nominated bank.

2 Sub-article 7(b) and 8(b) respectively.

2 Note that sub-article 6 (c) does not permit ceedisued to be available by drafts drawn on the
applicant (buyer). These documents may still béeddlor by the credit (i.e. be one of the stiputiate
documents) as per ISBP paragraph 54 but a cregitnmiabe available by such drafts. The UCP 500 in
sub-articles 9 (a) (iv) and 9 (b) (iv) also refexttthe position of para. 54 (that such drafts bl
treated as additional documents) but the ICC natest(at pg 34 of commentary) that the phrase has
been removed form the UCP 600 so that it is clearedit available by draft drawn on the applicant i
not allowed. | suggest the phrase be removed fl@ar$BP also. If a phrase has been removed from
the UCP for a specific purpose then it serves moiughe ISBP. Ironically the ICC Commentary goes
on (in the next immediate paragraph) to say thahsa draft would be treated as an additional
document; reiterating the point of paragraph 54cthi previously said it removed from the UCP to
make the exact opposite provision.
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The confirming bank on the other hand must honbwough one of the methods
above (including upon the failure of the nominabedk)° or negotiate if the credit is
available by negotiation with the confirming bamegotiation is not a method of
honour; it is a distinct process of payment whicl tonfirming bank may follow if
the credit is available in this way. The issuingiban the other hand, does not

negotiate its own documentary credit.

The last sections of article 7 and 8 concern tlmbersement undertakings. These
emphasise the idea that the obligation to reimbarbank which has paid out on a
complying presentation is independent of the olibigato pay the beneficiary i.e. a
beneficiary will get payment from the issuing/comfing bank if the presentation is
compliant despite any internal disputes between thenks. Notably, the
reimbursement for a credit available by acceptamceeferred payment is dus
maturity despite any prepayment or purchase bytmeinated bankeforematurity.

| shall not go into further detail about this isshere; the only thing we must
emphasise is that the banks undertake to reimlibes@ominated bank only if the

presentation is compliant and the documents hage foewarded-

4. Concluding remarks

So far what we have done is set the scene and théthavhich the bank is to effect
payment. This information is essential in order @@r to further analyse 1) issues
relating to which bank bears the risk when a ‘nkistas made as to compliance but
the credit has been honoured and 2) issues relatitige refusal to honour. We cannot
understand issues relating to the refusal of honbwe do not first know what

honour is.

%0 See sub-article (a) (i)
3L For a discussion on whether the nominated bargirisbursed only after the issuing/confirming bank
has also determined that the presentation is campléee nt. 24 above.
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D. Refusal to honour

The bank has an obligation to make payment whehag determined that the
presentation made is compliant. It follows thereftnat when the presentation does
not comply?, the bank is entitled to refuse payment. Turnimghe issue of refusal,
we shall find in Chapter 8 that there are a nundfeother possibf& reasons for

refusal apart from non-conformity. These incitide

1) Issuance of credit induced by fraud or misreprexsemt

2) There is established fraud

3) The governing law makes it illegal to honour theditr

4) Credit issued to support an unlawful transactitor Unlawful purpose

Before we turn to those reasons however, we singtlllbok at the process for refusal
under the UCP. It is vitally important to understathis process because the
consequence of not following the process correatlyy result in the complete

opposite result than that intended by the bank.
1. Process

Article 16 of the UCP 600 named “Discrepant DocutagiWaiver and Notice”
provides the right of the bank to refuse paymenrgmwa presentation does not comply,
and sets out the process which it must follow tmiecwnicate this refusal. Under UCP
500 the equivalent article (Number 14) was one ioguparticular problems in the
banking community evident by the fact that it praetomany queries to the Banking
Commissiof®. This in turn resulted in the publication of theQ paper entitled

“Examination of Documents, Waiver of Discrepancies! notice under UCP 508"

32 The reader must not forget that the concept “cgingibes not only mean that the documents must
comply, but that the presentation as a whole musipty i.e. we include issues of timing etc.

33 As we shall see it is often the case that whetherot certain presentations can be refused payment
depends on the particular facts and is not govebyeal specific ‘set-in-stone’ rule.

3 SeeGoodeat pg 990 and 991 who lists these possibilities.

% See pg. 72 of Commentary. Indeed the list of @pision issues relating to Article 14 is too big to
mention; suffice to say that at least 32 Opiniores faund Publication 1995-2001; 15 in Publication
1995-2004 and another 11 in Publication 2005 — 2008

% 1cC Commission on Banking Technique and Practiggi®pant Documents, Waiver and Notice
Published on 9 April 2002; Document 470/952rev2
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which provides a clear explanation of the procedalso applicable to UCP 600) and
a flow diagram for a bank to follow. It very boldéyated’ that a bank which follows
the rules will have no risk and | suggest and ithisertainly true at least to the extent

of suffering from the preclusion rule we shall diss below.

1.1 Preclusion to claim compliance of documents orreSpntation?

Article 16 is rather long, but essential knowledgethe parties involved, particularly
the banks as failure to act in accordance withptiogisions of the article will result in
the preclusion of claiming that the documents dd oonstitute a complying
presentation: “If a...bank fails to act in accordamath the provisions of this article,

it shall be precluded from claiming that the docatseado not constitute a complying
presentatior™. The reader should take note that the preclusiast effect only in
connection tothe documentsiot complying; not the presentation as a whole not
complying. i.e. if the presentation is made aftex €xpiry date then despite the bank
not following the correct procedure to refuse tondur, it can still claim the
presentation does not comply. Was this intendedhbylCC? | am not sure. In the
Commentary the ICC staf¢hat the bank will be precluded from claiming thfa
presentationis not compliant if it fails to act in accordanegh Article 16. Yet the
UCP itself as we have noted say in sub-articleh@ the bank “shall be precluded
from claiming thatthe documentdemphasis added by me] do not constitute a
complying presentation”. A complying presentatienoine that not only meets the
required documentary standards, but also one thataithe presentation requirements
(timing/place etc discussed in Chapter 2 abovejuféaof the beneficiary in either
can result in refusal of payment. However, failofethe documents is a different
thing to failure to present in the correct manménerefore submit that the reading of
sub-article (f) does, to my mind mean that whetmak does not act in accordance
with Article 16, it shall be precluded from clainginthat the documents do not
comply, but it will not be precluded from refusipgyment on the grounds that the

presentation was late.

37 |bid at pg 7
38 Sub-article 16 (f) UCP 600. The potent effectto$ sub-article is evidenced fortis Bank SA v
Inidan Overseas BarfR011] EWCA Civ 58 which we will discuss in secti@r8 below on Notice.
% See pg. 74
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| have several points to make on whether this wdagldhe correct route to take or
not. One can argue that because compliance in tefipesentation and compliance
in terms of documents are two different strands,sitpossible to treat them
differently’® i.e. precluded from claiming that the documents mon compliant but
not precluded from claiming the presentation is wompliant. However, although
they are distinct components; they are just th@mponents They make up
compliance, and if the presentation is for whateeason not compliant, then failure
to act in accordance with Article 16 should resalpreclusion from claiming non-
compliance. The issue is that the consequence @v&yang to avoid, is the same for
both strands. If the purpose of the rule in sulzler(f) is to avoid the bank holding
on to documents indefinitely or not relating itscidéon quickly enough to a
beneficiary so that he has a chance to re-prefigen, the bank must be precluded
from claiming non compliance both as far as theudwents are concerned and as far
as the presentation itself is concerned. So, whieenaficiary presents outside of the
allowed time-frame and the bank determines thatghesentation is non compliant, it
may refuse to honour under sub-article 16 (a). ustmthen give such notice to the
beneficiary stating its refusal, stating the dipamcy (in our supposition failure to
present before expiry date) and stating the hagdiiatus of the documents. Namely,
the process set out in Article 16. One may alsa@that a failure to present within
the time-frame, is not presentation at all, so tin@ bank is not obligated to do
anything when the presentation itself is non coamtli Article 2 however defines
“Presentation” simply as the delivery of documetatdhe bank. It does not require
that for this action to be termed as a “Presentatumder the UCP it must also be
within the time-frame; that definition concerns@omplying Presentation”.

40 See for example Justice ManceBayerische Vereinsbank Aktiengesellschaft v Nati@sak of
Pakistan[1997] 1 Lloyd’'s Rep 59 at 67 who stated thatiaufa to present within the allotted time, is
not a discrepancy that must be stated in the refaice. This was based on the reasoning thatishis
not a discrepancy found upon examination of theudwmnts on their face; it is a discrepancy dealh wit
separately under now Article 29. This serves ountpthat compliance has two strands but Article 29
does not deal with the consequences of not preggittitime; the consequences are still contained in
Article 16 dealing with refusal/waiver. Yes it ista discrepancy found on the face of the documents
but it is grounds for refusal, and surely when bia@k gives notice to the beneficiary that it refuse
payment, it must statiés reason. If the sole reason is late presentatiwm it is a discrepancy to be
listed in the notice.
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With the intention of the ICC being to precludeamk from claiming a non compliant
presentation in general, as evidenced in the Coranerand with regard to the

arguments made above, | submit the following:

That the wording of sub-article 16 (f) be changed t

Proposal 1

‘If an issuing bank or confirming bank fails to act in accordance with the
provisions of this article, it shall be precluded fom claiming that the presentation

does not comply'.

1.2To waive or not to waive?

Article 16 (a) states that “when a...bank determitiest a presentation does not
comply [with the UCP and the credit] may refuse to honour or negotiate”. This
‘may’ refers to the fact that the bank is not obligatedefuse, but that it has a choice
whether or not to refuse. Its other option is towedhe discrepancies and honour the
credit despite non compliance. The bank may walee discrepancies of its own

accord, or in the case of the issuing Bardpproach the applicant for waiver. Sub-
article 16 (b) states thaint‘its sole judgmenthe bank may approach the applicant for
a waiver”. Again, it is not obligated to do this,i$ a choice. This is a particularly

important provision in the UCP because of its pcatimplications.

In the Introduction to the UCP 680Gary Collyer tells us that a number of global
surveys indicated that approximately 70% of docus@nesented (under UCP 500)
were being rejected on first presentation. Whetitenot the percentage is as high

under UCP 600 remains to be seen, but the poitthat one practical method to

4 Approaching the applicant for waiver is in theomsripissible for any bank to do but it may cause
practical difficulties. For example, in the caseaofiominated bank, it may first have to approaeh th
confirming bank, the confirming bank will then rt have to approach the issuing bank, which will i
turn approach the applicant for a waiver. Thiois lengthy a process for the purposes of documentar
credits. Moreover, it is likely that the applicastthe customer of the issuing bank only and tloeeef
the other banks will not have any particular ins¢ii@ if the underlying transactions fails; it istter
that they refuse of pay promptly. This view is ®fbund inJackat pg 113 para. 5.57.

“2Pg. 11 of Publication No. 600
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reduce this percentage is to allow waiverBamkers Trust v State Bank of Intfiave
find expert evidence that says “in the vast majodf cases, the applicant when
consulted [said] that the issuing bank should actteppdocuments”. Additionally, one
witness stated that this occurred in 90% of caSesJohn Megaw emphasised the
advantage of such a practice not least because sbthe discrepancies may be so

immaterial that they have no actual effect on thadaction.

Where a bank itself waives the discrepancies witlagproaching the applicant (or
despite the applicants refusal to waive) it willdgery big risk for it to take because
it will have to honour without any sort of guaranmtiat it will recover the money
from the applicant (indeed if discrepancies wheyentl it is very likely that the
applicant will refuse to pay). Approaching the agguht will not extend the time limit
of 5 banking days to determine compliance as pérasticle 14 (b) discussed in
Chapter 2 and it is implied by sub-article 16 (@) (b) that the bank will have to
continue with the refusal process (communicate Isingtice to the beneficiary
stating the refusal, discrepancies and status efdtituments) despite waiting for a

possible waiver.

This sub-article states that one of the optionsdfscribing the status of the handling
of the documents in the refusal notice is thatithek is “holding the documents until
it receives a waiver from the applicant”. The fewit this option exists means that in
the case that the bank is waiting for a waivestiit must continue with the process of
refusal. If the bank’s obligation after choosingagk for a waiver was simply to wait
and only upon the decision of the applicant horaurefuse, then there would be no
reason for option (b) to exist. In effect therefotbe bankhas refused the
presentation, but there is a chance that may adcefter a waiver has been received
from the applicant. Refusing to honour and makirgeaeficiary wait for the chance
of a waiver may seem unfair, especially in a vtdabiusiness market. Read in its
entirety, the sub-article provides a solution batieg that the bank will hold the
documents until it receives the waiver receives instructions from the presenter
(beneficiary) prior to agreeing to accept the waivédis way the beneficiary does not
have to wait for the applicant's decision. Thistii® only case where a notice of

3 CA judgment [1991] 2 Lloyd’s Rep 443 at pg 456e $dso Evidence D. 3 pg 75H in Commercial
Court [1991] 1 Lloyd’s Rep 587
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refusal may be withdrawn without the direct agreenoé the presentét Because the
presenter has a right to request the return otddwments under sub-article 16 (c)
(i) (b), it is implied by his absence of such equest that if the bank receives a

waiver and agrees to accept it, it will withdrawe tiefusal and honour.

It is my suggestion, that where money is conceragad,in the world of commodities
markets, a lot of money is concerned, the possibili refusal should not be left to
implications in rules. | submit that sub-article (1 that allows the bank to approach
the applicant for a waiver should also clearlyestagt in the meantime the process of
refusal must continue, otherwise the bank may figelf precluded to refuse under

sub-article 16 (f). It should therefore read:

Proposal 2:

‘When an issuing bank determines that a presentatiodoes not comply, it may in
its sole judgement approach the applicant for a waer of the discrepancies. This
does not, however, extend the period mentioned imls-article 14 (b)or relieve the

bank of its obligations under sub-articles 16 (c) and 16 (d).’

There are a few last points to make. First ofva#, have already mentioned several
times the bank maggree to accepthe waiver. The ICC made it clear in its paper on
Article 16" that “the mere fact that an applicant waives tiserdpancies does not
obligate the issuing [or confirming] bank to waitlee discrepancie&®. The bank
itself decides if it will refuse or accept the waivand honour. Secondly, the fact that
the bank may on its own decide to waive the dismegs is not mentioned in the
UCP rules (but of course not precluded either) niksly for the reason that it is too
risky a decision to take which will pose seriousesfions on the bank’s
reimbursement from the applicant. It is discussethe ICC paper howevErwhich
states that taking such a decision will not “amémel credit or bind the...bank to

*4 The refusal may be withdrawn at any time but awith the agreement of the presenter. $aek pg.
119 para. 5.76. See aldackat 5.69 — 5.71 concerning rule under UCP 500 whiffered as notice
with waiver was invalid.

“5 SeeSuprant. 36

“ Ibid pg. 7. See also Banking Commission Opinion R 32&f @) in Collected Opinions 1995 —
2001.

*"See pgs. 6 and 7
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honour subsequent drawings with the same discregggmnender that or other

credits™®,

Lastly, the applicant may be deemed to have watheddiscrepancies if he takes
possession of the goods. However, this waiver isdnnection solely to the sale
contract. l.e. he has waived the discrepancietendocuments and is liable for the
price directly to the seller (beneficiary). He hast waived the discrepancies under
the actual letter of credit; the credit has sinfpleed and théankis notliable for the
money?®. This practice may cause a number of complicaedeis for the beneficiary
because the agreed method of payment has failédhebdoes not have control of the
goods either and has to go searching for the bioyget his money. Of course, this is
outside the present research; issues the sellevittashe buyer are of no concern to
the bank and all the bank has to do is refuse payaseper Article 16 and return the

documents; it is then outside of the game.
1.3 Notice

There is no need to go into any particular detaithe process that notice must be

given, but for reasons of complete research wd klul at the essential steps:

a) Single notice of refusal to honour/negotfate
b) Sent no later than the close of th& Banking day following day of

presentatiort

“8 |bid pg 7.

%9 SeeUzinterimpex JSC v Standard Bank 2008] 2 Lloyd’s Rep 456 which at para. 29 discasse
Saffron v Societe Miniere Cafrika958) 100 CLR 231.

0 Sub-article 16 (c); For the possibility of incorpting a previously sent communication into the
second communication and the combination therepétitoting valid notice se&otal Energy Asia v
Standard Chartered Bank (Hong Kong) I[&D06] HKCU 2134. | do not agree with the judgmehg
UCP make it clear the ONE SINGLE notice is requieed if it does not fulfil the requirements the
bank has failed in its obligations. When the fimstice is invalid, it cannot be cured by a secdbele
Opinion R271 (Ref 89) in Collected Opinions 19952601 and Opinion R 530 (Ref 335) in
Unpublished Opinions 1995 — 2004.

%1 Sub-article 16 (d). Note that the deadline IS N®& close obusines®n the & banking day but the
closeof the 8" banking day. I.e. the bank has until midnight listday so giving notice after the
normal banking hours is within time: see Opiniod® (Ref 109) in Collected Opinions 1995-2001.
Lastly, if the bank determines compliance (or la€kon the second banking day must it send notice
then or can it wait until the"sday? | submit that it cannot wait; sub-article (&p (b) and (c) all start
with “when a...bank determines...that a presentatioesdaeot comply”. This indicates that once a
decision has been made, the refusal process bagihsotice cannot be delayed.
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c) Via the mode of telecommunication or if not possiby expeditious meatfs
d) Containing:

i) a statement that the bank is refusing to honouofiesg>

i) each discrepancy if refusirigand

iii) the handling status of the documénts

The question that remains is once a refusal ndta® been given, when will the
beneficiary actually have possession of the docasf?eSub article 16 (e) states that
where the bank is holding the documents pendingructsons from the presenter
(either whilst waiting for waiver or simply once@onents have been refused) it may
return the documents at any time. The ICC Commgregates® that the purpose of
the sub-article is to give the bank the optioniofdy returning the documents when
the presenter has not sent any instructions. Ie the obligation to do this as soon as
possible? No; not in the rufésOf course it would be difficult for such an olaltipn

to function. There are two competing time limitheTfirst is the limit the bank will

impose on the presenter for him to give instruaiorhe second is the limit the bank

2 Sub-article 16 (d). With regard to the time lirfor the notice, we assume that telecommunication
will result in the notice being sent and receivestantaneously. If not, then is the requiremergudi-
article (d) fulfilled at the time the notice is $em at the time it is received? | suggest the tinie sent.
The article reads “notice...must lgéveri. This actionmay or may noinclude receipt. So, the bank’s
obligation is to send the notice, not to chasebirgeficiary and check if it has been received. Hane
the notice must at least be sent, if the electral@icice malfunctions from causes other tliarce
majeureand it is not sent at all, then the risk lies witke bank. Face to face communication has been
held at sufficient irSeaconsar Far East Ltd v. Bank Markazi Jomhouartsliran [1999] 1 Lloyd’s
Rep 36 even where telecommunication was possilde.riot in general agree with the decision in this
aspect; the UCP clearly state that the mode icdelenunication andf that is not possibleother
expeditious means. i.e. face to face is accepialddecommunication is not available. However the
particular circumstances of ti¥eaconsacase (a senior representative of the beneficiay pvesent at
the issuing bank) made the decision practical alsitly the rational that a term permitting such oeti
can be implied into the credit contract.

%3 Sub-article 16 (c) (i)

** Sub-article 16 (c) (ii). If the discrepancy is ftlunded then the bank will be liable for wrongful
refusal and will not later be permitted to rely ganuine discrepancies not listed. If the beneficiar
presents the bank can only invoke discrepanciesemédied or new discrepancies not present in the
first presentation, in order to refuse payment: Gkmcore International AG v Bank of Chifie096] 1
Lloyd’'s Rep 135 at 149 anding Yip Hing Fat Co Ltd v Daiwa Barjk991] 2 HKLR 35. The position
at common law is a little differeniydon Compania Naviera SA v National WestminstekBad, The
Lena[1981] 1 Lloyd’s Rep 68 allows the bank to rely diacrepancies not listed in the notice unless it
is proved that the beneficiary relied upon a regmégtion or promise from the bank that were the
discrepancies cured, it would accept the documents.

%5 Sub-article 16 (iii) (a): holding documents perimstructions from presenter (b): holding until
receives and accepts waiver or further instructmfriresenter (c): returning documents and (djngct

in accordance with instructions previously receifresn presenter.

* At pg. 74

" See howeveFortis Bank SA v India Overseas BgaR11] EWCA Civ 58which decides that Article
16 implies that an issuing bank returning documshtsuld do so in reasonable time or if it fails|l wi
be precluded under sub-article (f) from claimingyttare non complying.
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faces of being late in returning the documentsoul suggest that if it is clear the
presentation will be rejected, the documents shbeldeturned to the presenter as
soon as possible. If the bank decides to waitretruction, it would be wise to state
in the refusal notice not only that it is doing baof that it gives the presenter until a
specific date to convey his instructions. If hesloet, the bank will be from that date
responsible for returning the documents withouageTl hat way the presenter can get
on with curing the discrepancies/entering anothersaction and the bank no longer
has to deal with the documents. Under no circunesgimowever can the bank keep
the documents against reimbursement of any payaissdady made to the presenter;

it does not have a lien over the documéhits.

The predicted problem of the bank retaining docusaiter notice has this year
come to the forefront ifortis Bank v Indian Overseas BankThe case involved five
separate letters of credit issued by Indian Overgz=ak (I0OB) three of which where
confirmed by Fortis (thus making is confirming bardnd two of which were
unconfirmed with Fortis acting as advising bankyoOB refused payment for all
five LCs in November 2008 and sent notice thatasweturning documents for four
of the credits and holding documents for the fidtbdit pending further instructions
from the presenter (Fortis). IOB returned all thmcuiments three months later in
February 2009.

The Court of Appeal held that IOB were precludemrfrclaiming that the documents
did not constitute a complying presentation undex-article 16(f) because they failed
to return the documents within reasonable time. pitadlem with this is that 16(f)
applies only when the bank has not acted in acooslavith the other provisions of
Article 16. As discussed above, there is no expregsirement in Article 16 for the
bank to return documents at a specific time. Stbtar 16(e) relates only to
circumstances where the bank holds documents pgihdglitner instructions. lrortis
the bank stated in the first four LCs that it waturning the documents and in the
fifth that it would hold pending instructions. Ihe former, without express provision
in the UCP as to the time of the return what breatArticle 16 has the bank

%8 SeeBanker's Trust Suprat. 48 andBenjamin First Supplemeta 7" Edition at pg 135 para. 23-
236AK
9[2011] EWCA Civ 58
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committed for it to be precluded under sub-art{fJ@ The court decided that a notice
that the documents will be returned implies angailon that they will be returned
promptly and without delay (effectively implyingtsasub-article 16(c) the obligation
to return quickly). This was more for policy reasatan for giving effect to the
parties’ intentions, as evidence was producedriwdt banks would return promptly

and IOB was simply unreasonable in its delay ofdtiag of the documents.

The notice for the fifth credit however stated tf@aB would not return the documents
but hold pending further instructions from Fortis.this case 16(e) will apply and in
theory, as the bank is allowed to return the documéat any time” the three month
delay would not constitute a breach of Article However, as stated above, the
intention of the ICC with sub-article 16(e) wagjive the bank a right to return where
no instructions were received from the presenterthis case, I0B did receive
instructions from Fortis and they were to reture ttlocuments. No matter the
intention of the ICC however, the sub-article readshough it gives the bank a right
to return at any time when holdimgespectiveof instructions. Thus I0OB could have
argued that not only is there no obligation on themeturn at a specific time within
Article 16, but there is an express provision thiay can do so at any time.
Unfortunately IOB did not argue this point, nor dlie court consider 16(e) in its
analysis. It is submitted that the effect of 1&(edpuld have been thoroughly discussed
as it related so directly to the facts of the cd$e court instead concluded that as the
presenter did provide instructions, which weredtum the documents, 10B should
have done so without delay because it had an didig& act in accordance with
those instructions. This conclusion agrees withl@@ notion that 16(e) is for banks
which receive no instructions and thus those thlatsklould follow them, but this
notion does not actually form part of the rulesisltmerely in the Commentafy
Moreover, as the court tied the bank’s obligationdturn to the fact that it received
instructions to do so, theoretically, when it does receive instructions to return it
has no obligation to return immediately. This wotien follow ICC’s notion that

16(e) gives a bank with no instructions the rightdturn at any time. Hence:

0 At pg 74
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Proposal 3

In light of the above, | submit that sub-article 1e) should be amended to read:

“A nominated...confirming...or issuing bank may, after providing notice
required by sub-article 16(c)(iii) (a) or (b), retun the documents to the presenter

at any timeif it has not received instructions from the presenter”.

If the ICC wish to make it even clearer that documats must be returned
promptly, then it would be worthwhile adding a provision to Article 16 stating
that:

Proposal 4

‘Where the bank gives notice that it will return documents or receives instructions
from the presenter to return documents under sub-articles 16(c)(iii)(a) and (c) it

must return those documents without delay’.

If this is the practice followed and a requirementso that further damage is not

suffered by the presenter, then it should be an exess provision in the UCP.
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E. Conclusion

In this Chapter we have talked about refusing toolio or negotiate a credit on the
basis that the presentation has failed to meetdfairements of the credit and the
UCP i.e. the discrepancies. We have also discubsedrocess which the bank must
follow to communicate its decision to the benefigiand it cannot be too often
stressed that the rules on this point must bevi@tbprecisely, or the bank may end
up having to honour a non-complying presentatiomabsee of the preclusion
provision. In general, Article 16 is a marked impgment on the equivalent Article in
the UCP 500. It sets clear instructions for thekb@nfollow and will result in a fair
conclusion of the credit when the presenter hasnattthe requirements. The purpose
of a letter of credit in the sale of goods spherdoi give the seller a trustworthy
institution that will guarantee payment for goottsitt have left his control, if the
documents are up to scratch. The stability andhgtheof the letter of credit therefore,
is based on its independence of the sale transaatid any disputes outside the credit
itself. This basis would therefore mean that thly ¢imng banks are concerned with
are the credit and the UCP and any discrepancasniti mean refusal of payment,
are those which do not meet the standard of thditaoe the UCP. Is there anything
else which could deny payment? Yes there is. Do#weaten the security letters of
credit offer? Yes it does. But, it is a vital reasb use the umbrella term of ‘lllegal
documents’ to describe it. What | mean, is anythhna will bring into question the
legality of the documents i.e. the legal validifyttee documents. Now, the bank is not
a court; it has no speciality in knowing if a doamhis not legally valid. However, if
it is so obvious that there is something wrong with documents, without them on
the face being discrepant, it would be grossly uritahave to accept them, honour
them, and then suffer the loss. So, how do frdlegyality and nullity come into play?

That is our next question.

Before we continue, a reminder of my proposal$is thapter are:
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Proposal 1:

Amendment to 16(f)

‘If an issuing bank or confirming bank fails to astaccordance with the provisions
of this article, it shall be precluded from claimithatthe presentation does not
comply.

Proposal 2:

Amendment to 16(b)

‘When an issuing bank determines that a presentati@s not comply, it may in its

sole judgement approach the applicant for a wai¥ehe discrepancies. This does
not, however, extend the period mentioned in stiblarl4 (b)or relieve the bank of

its obligations under sub-articles 16 (c) and 1%.’(d

Proposal 3:

Amendment to Article 16(e)

“A nominated...confirming...or issuing bank may, affgoviding notice required by

sub-article 16(c)(iii) (a) or (b), return the doceimts to the presenter at any tirhé

has not received instructions from the presénter

If the ICC wish to make it even clearer that docoteaemust be returned promptly,
then it would be worthwhile adding a provision tdiéle 16 stating that:

Proposal 4
‘Where the bank gives notice that it will return doents or receives instructions
from the presenter to return documents under suigtas 16(c)(iii)(a) and (c) it must

return those documents without delay
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CHAPTER 8

Article 34 and the Exceptionsto Autonomy

A. Introduction

In the previous Chapter our letter of credit traie®m came to an end. Compliant
presentations must be honoured, non compliant neayefused. The issue in this
Chapter is: are there any overriding circumstancesvhich a bank can avoid
honouring acompliant presentation? l.e. is there any leniency for thaust” in
Article 15(a)? The answer is yes. The rule is: clemp presentationsnust be
honoured. The exception is: unless they fall uritier circumstances listed in the
bank’s disclaimer. Article 34 of the UCP 600 is tiasclaimer on Effectiveness of
Documents”. Essentially, it lists the circumstanices/hich the bank will not take up
the documents, even if they comply on their fade.cdncurrently denies the
beneficiary the right to make a claim for wrongfefusal. The immediate question is
of course, what circumstances are these? If they wienply defects evident in the
documents, Article 34 would not be necessary. Tiesgntation would simply be
denied under Article 16(a) as non compliant. Théecs listed in Article 34 must
therefore be defects outside the documents. Ifckrtd4 allows a base for rejection
outside of the documents, it must necessarily mie it is an exception to
autonomy. To remind the readethe combined effect of Articles 4, 5 and 14(a) is
that when the bank determines compliance, it doemsthe basis of the presentation
alone, independently of issues in the underlyirlg santract. l.e. the letter of credit
determination is independent of the sale contract #hhus autonomous. If we are
looking for overriding reasons to reject an otheewcompliant presentation, we must
be looking for reasons outside of the credit, fothey were inside, it would be
rejected under Article 16(a). This Chapter therefargues that not only is Article 34
a means of denying payment for a complying presentat is also the location of the

exceptions to the autonomy principle.

! See further Chapter 2 Section C.1.
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We shall be looking at what circumstances Artick Govers (and thus what
exceptions to autonomy it provides for) whilst sitaneously looking at the
corresponding exceptions in national law. A poattmust be stressed at the outset is
that as far as the writer is aware, the propositioat Article 34 contains the
exceptions to autonomy has never been fhade is only Gutteridge who
acknowledges that one of those exceptions, fratallotvs from article 15 (now
Article 34)". He neither goes on to analyse Article 34 nor wscany other
exceptions which it may contain. On the other hawven the ICC itself has stated that
the UCP do not attempt to deal with the situatibfraud (and by analogy any other

exceptions) as have numerous academiag®n what basis therefore do | make the

2 Article 34 is seldom mentioned in any text conaegrdocumentary credits and when it is, only as a
passing note. For example, in Ellinger, P. and Nleg;he Law and Practice of Documentary Letters of
Credit Hart Publishing, 2010, ISBN: 978-1841136738 at9figonly one paragraph is devoted to the
Article. It states that it is a disclaimer whichsh@vo precautionary measures. Firstly, it prevengs
implication of any terms to the opposite effect ethmay be detrimental to the bank. Interestindig, t
second measure mentioned is that it protects tink bgainst allegations that by presenting to the
applicant it is making a false representation agato the goods, documents or any other persoa. Th
connection with the fraud exception (discussedtatpder 6 of the book) is not made however. NB: At
footnote 7 the reader will find that a connectiatvieen similar wording in the UN Convention on
Independent Guarantees and Standby L/Cs and tleptixas to autonomy is made by Enonchong, N.
% Gutteridge, pg 65-66. Andrle, P. in_The “Fraud Exception” aite L/C independence principle
DClinsight Volume 15 (1) pg 3 discusses the fraud, racknowledges (at pg 4) that it is said the UCP
do not deal with fraud but then directs the readeronsider three articles, one of which is 34.arby
guotes the article however and does not providdiakyo fraud or any further analysis or comment.

* See De Busto, C. Documentary Credits: UCP 500 & dfmpared: an article-by-article detailed
analysis of the new UCP 500 compared with the UQB. #CC Publication No. 511, Paris, 1993.
ISBN: 978-9284211579 at pg 49. Article 15 of the RJB00 is almost identical to Article 34 of the
UCP 600 and therefore this is theoretically alsowiew held for the current version. See also Bagki
Commission Opinion R202 in Opinions 1995 — 1996 lieabon No. 565 ref. 10 where the
commission declined to answer a query on fraudngtahat “there is an exception [to Articles 3, 4,
10(d) and 14(a) of the UCP 500] in many jurisdiaipnamely the abuse of right or fraud [but]...It is
up to the courts to fairly protect the interestabfbona fide parties concerned”. For comparisdtih w
standby letters of credit see also ICC Publicallon 590: International Standby Practices, ISP9&Rul
1.05 which provides that “defences to honour basefraud, abuse or similar matters...are left to the
applicable law".

® SeeJack pg. 247, para. 9.3 “the UCP contain no provision [ fraud] exception”. Connerty, A.
Fraud and Documentary Credits: The Approach ofEhglish Courtsavailable athttp://www.arc-
chambers.co.uk/[FRAUD%20AND%20DOCUMENTARY%20CREDIp&. at pg. 15 “No mention is
made in the UCP of fraud” although he goes on yotkat “on the strict construction of UCP... fraud
would not be a relevant consideration in relatiorthte examination and rejection of documents” and
bases this opinion on Articles 3 and 4 as opposédticle 34 which we discuss mostly in this chapte
See also Gao, X. and Buckley, R. P. A Comparatinalysis of the Standard of Fraud Required Under
the Fraud Rule in Letter of Credit La(®003) Oxford U Comparative L Forum 3 at pg 2 oé th
Conclusion; Monteiro, F. Documentary credits: Thaetghomy Principle and the Fraud Exception: A
Comparative Analysis of Common Law Approaches amgig8stions for New Zealari8 Auckland U.

L. Rev. 144 2007 at pg 148 “[the] UCP 600 containdefinition of [the fraud exception] or direct
reference to it” and Dalhuisen, J. Dalhuisen oermational Commercial, Financial and Trade | &%
Edition, 2007, Hart Publishing, ISBN: 978-18411320& pg 473. Note a new edition published 22
Sep 2010 with ISBN: 978-1849460620. Lastly, EnomghoN. in The Independence Principle of
Letters of Credit and Demand Guarantd&sEdition, 2011, Oxford University Press, ISBN: 978-
0199239719 at pg 96 states “There is no fraud dgimepased on UCP 600.”
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argument that Article 34 does in fact deal with éxeeptions? Firstly, it is submitted
that if Article 34 denies liability and responsityil for certain circumstances, those
circumstances can only be situations outside ofctieelit for if they were inside,
payment could be denied via Article 16(a) renderirgjcle 34 superfluous. Why
would the ICC include Article 34 if it simply doe®thing? And if indeed it does do
nothing why not remove it entirely during the 200&vision? Secondly, the
exceptions in Article 34 are not entirely withowbgnd in national law. Fraud may be
the only established exception in the UK, but ofjeisdiction§ have acknowledge
illegality, nullity and unconscionability which aflupport the Article 34 provisions.
Our suggestion is not that Article 34 provides éaitirely new grounds of rejection
but simply that it provides a platform for thosecegtions already being discussed.
Thirdly, what the ICC intended Article 34 to do antat it actually does may be two
entirely different things So far, the ICC has stres8eHat Article 34 “supports and
adds further clarity to...article 14(a) and 14(d)..etbank’s duty] to examine a
presentation [and determine compliance] on thesbakithe documents alone” and
that data in a document must not conflict with datanother document or the crédit

It goes on to say that the “document checker isaesible for the examination of data
appearing in a...document presented...to the extenf.s{df-article 14(d) and on the
basis of that document alone. In so doing the decurohecker must always bear in
mind that such examination is restricted to the daintained in the document and not
to the validity of the underlying source, contestgtements or acts of any party”. So,
Article 34 purports to support autonomy; a docunddr@cker checks the data, not the
validity i.e. he is not liable for the validity. @e this mean that when he takes the
documents and they are invalid but the data isecbrihe can still claim
reimbursement? On the ICC’s explanation, yes. Btk 34 also forms part of the
bank-beneficiary contract. If the bank is not respble for the invalidity towards the

applicant it must also not be responsible for tealidity towards the beneficiary.

® See further Sections B. 3.3. and 3.4 below

" Enonchong, N. in The Independence Principle oteretof Credit and Demand Guarant@@d1,
Oxford University Press, ISBN: 978-0-19-923971-8tes$ at para. 6.20 that the “UN Convention on
Independent Guarantees and Standby Letters of tCredtains in Article 19(1)(a) an exception to
autonomy based on non-genuine documents under wiiehbank is entitled, as against the
beneficiary, to withhold payment if it is manifestd clear that any document is not genuine or has
been falsified”. As we shall discover, the sameditg is used in the UCP. If Enonchong finds an
exception in these words, it must mean that the @IS® contain the same exception, whether intended
by the ICC or not.

8 See Commentary pg 145/146

® For further analysis see Chapter 2 Sections QiZEaB. respectively.
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The only possible way to deny this responsibilawards the beneficiary however is
by not taking up the documents in the first plaéethe bank denies liability for
validity towards the applicant, it must also demability towards the beneficiary on
the same basis, but in order for the bank to dotsoust be aware of the invalidity,
and for it to be aware of this, it must have infatron from outside the credit. If the
information were from inside the credit, we wouldt meed Article 34 to stress that
the checker is not liable for the validity of a dawent, he would simply reject under
Article 14(a). If the information is outside of tleeedit, then it must be an exception
to autonomy. It seems to me that the ICC have dotagprotect the position of the
bank as against the applicant but forgotten thaclker34 also operates in the bank-
beneficiary contract. These terms form the basisotti contracts and must be read in

context.

The last argument to support the proposition thdick 34 contains exceptions to
autonomy is that if we are looking to harmoniseeledf credit law and practice, what
better place than doing this than in the UCP? Alscated, different jurisdictions at
the moment accept different exceptions. If we apkihg to harmonising practice in
letters of credit, not acknowledging the exception#rticle 34 will lead to parties

picking and choosing where to open a credit acagrdo which jurisdictions allow

more exceptions and which do not. Moreover, notmuanising the law in this area
will also mean that a confirming bank in England wot be able to deny payment for
reasons which the issuing bank in Singapore wilabke to deny it reimbursement.
Far from enabling letters of credit to enjoy susgceswe would be limiting and

damaging their utilisation. Finding a home for #eeptions in the UCP would, in
one sweep, provide a concrete legislative framevimrkhe exceptions, which, most
notably from UK law is missing, and simultaneoulsrmonise the international law
so that all banks no matter location take the sata@ce against exceptions to
autonomy. We increase certainty and security fopatties, protect the reputation of
letters of credit and maintain the speed neededhi®rconclusion of the transaction

through the provision of clear and coherent ffles

19 For the proposition that the exceptions must stekbalance between the security of the transaction
and the speed of the transaction see Todd, P.iMariraud and Piracg™ Edition, 2010, Lloyd'’s
List, ISBN: 978-1-84311-884-8 at pg 184. For whetbe not the exclusions of Article 34 can be
considered reasonable under English see the Ubdaitract Terms Act 1977.
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If, following these arguments, we accept that Aeti84 provides for the exceptions to
autonomy, our next purpose is to analyse and casegthese exceptions. Before we

begin this analysis in the main body of this Chgpgét me put Article 34 into context.

1. Bank — applicant contract

In Article 34 the bank denies the applicant théntrigp claim against it for certain
circumstances by denying liability and respondiifior those circumstances. The
applicant’'s most likely claim would be for wrongfatceptance. The bank’s response
in Article 34 is: “I will accept a presentation wehi fulfils the conditions of the UCP
and the credit. You must reimburse me for this ptaoece, even if the documents are
invalid on whatever other grounds, because | anregggonsible for those grounds.”
For example, if the bank accepts documents whickthein face comply but were in
fact forged, it can still demand reimbursement heeait is not responsible for the
forgery. It is only responsible for compliance acling to UCP. The applicant must
reimburse it and cannot make a claim against iMangful acceptance (unless it was

for defects evident in the documents).

2. Bank — beneficiary contract

In this contract the most likely claim by the beaiety is that the bank wrongly
rejected. Article 34 therefore operates to denyhstlaims when the bank refuses to
pay for invalid documents. It is effectively sayitgthe beneficiary: “I will accept
documents that comply with the credit and UCP by @ they are also not invalid.
If they are invalid, | will refuse payment and aldeny you the right of making a

claim for wrongful rejection”.

In both situations Article 34 operates much like exclusion clause in any other
commercial contratt. There are simply some situations where, evenghate
essential obligations of the contract have beefopeed by the other party (i.e. the

documents comply) the bank excludes liability thee possibility of making a claim.

1 We shall not, to any extent, be looking to thedisl of Article 34 as an exclusion clause undez th
Unfair Contract Terms Act 1977 but for referendegrie were to analyse the article in this way, it
would most likely fall under the reasonablenessdéSection 3 and Schedule 1 of UCTA.
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In Article 34 however it also excludes respondipiwhich means, in the case of the
beneficiary, that it is unwilling to take up sucbhcdments at all. In the case of the
applicant, not only does denying liability mean bank cannot be sued in the Article
34 circumstances, denying responsibility also metrad it can simultaneously

demand reimbursement. Essentially, in both casksejps its money and protects its

legal position.
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B. The exceptions to autonomy

Article 34 states:

1) “A bank assumes no liability or responsibility for,

2) the form, sufficiency, accuracy, genuineness, fiatgion or legal effect of
any document...

3) nor...for the description, quantity, weight, qualitgondition, packing,
delivery, value or existence of the goods...

4) or for the good faith or act or omissions...of any.tspa”.

| have subdivided Article 34 in this way becauss gasier to deal with.

1. Non independent exceptions to autonomy

1.1. Goods

Let me start by saying that sub-section (3) wilt be discussed as an independent
exception to autonomy as, it is submitted, it synmberates to reiterate the fact that
the bank does not have access to the goods andahuost certify if their description,
guantity, weight etc is in fact that stated in tthecuments. For example, if the
documents state that the quality is X but upon gaysnspection quality is Y, this is
of no concern to the bank. It will accept the doents knowing the goods are not as
stated (upholding autonomy) unless the statememtenam the documents that the
goods were X was made in bad faith (l.e. sub-sectjoor not genuine and false (i.e.
sub-section 2). Essentially, where the statemestim@ocent, even if this is not what
the applicant expected, he will still have to reurge the bank. To the beneficiary
sub-section (3) is saying “any disputes as to dasmn, quantity, weight etc are still

your responsibility under the sale contract evdrhdve paid you.”

1.2 Form and sufficiency

Similarly, we shall not be discussing the form andficiency of a document as an

independent exception to autonomy. The form relategshe type of document
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presented, its structure and constitution. A gozdnmgle would be the carriage
document. As we discussed in Chaptéf, 3he purpose of the phrase “however
named” in Article 20 (a) is to indicate that whatof concern to the bank is the
contents of the document rather than its title if.et satisfies the requirements of
Article 20 it will be compliant as a bill of ladingven if it does not call itself that. In
the same light, when a bank accepts a documentcaltad a bill of lading but
satisfying the requirements of one, its reimbursgnfeom the applicant cannot be
denied on the basis that the document is not callei of lading. Similarly, even if it
does not look like a bill of lading, the applicasgnnot deny payment. The point is
that the document the bank presents to the applicaty has to satisfy the
requirements of the credit and the UCP, not theeetghions of the applicant as to its
form (unless of course there is something in th&kisamandate which restricts what

it may accept).

Sufficiency relates to the adequacy of the paricadlocument. For example, where
the buyer agreed with the seller that the insuraoser would be 120% of the price
of the goods, the fact that the bank accepted ardent covering 110% of the price
(under article 28 (f) (ii); assuming no requiremdat 120% was placed in the
mandate) would not be grounds for the applicamétase reimbursement. Even if the
insurance policy is insufficient in terms of covéis is of no concern to the bank. It
has fulfilled its obligations and whether or nogé tthlocuments it has presented to the

applicant satisfy any sufficiency requirements hathing to do with it.

The bank can therefore demand payment where thent@ds are not in the
anticipated form or at the anticipated sufficierafythe applicant. Moreover, even
when the applicant is forced to take up such docuspdoy virtue of Article 34, it

cannot sue the bank for breach of contract. Fobtrk-beneficiary relationship the
bank is always free to reject documents which galbrt of the sufficiency level or
form stated in the credit. Just like the descriptiof the goods, the form and
sufficiency of a document will only be taken intonsideration if it is coupled with

sub-sections 2 or 4 i.e. it was made in bad faitfalse.

12 5ee section C.1.
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1.3 Accuracy

Accuracy means how exact the information of theudoent is. Again, to my
understanding this can only mean accurate as daghmaformation provided by the
goods themselves. For example, if the quantitypdpis X - 1 in reality, but the
document states it is X, as does the credit camditthe fact that the applicant
received X — 1 is not the bank’s responsibilitywltl still be reimbursed. It will only
guestion the accuracy if it knows that the statémnoarthe document that the quantity
is X was made under sub-section 4 in bad faith rafeu sub-section 2 as a non-
genuine or false statement. As against the beaneficithe bank will only deny
payment where it knows that not only is the qugngittually X — 1 but that that
statement was made in bad faith. Otherwise it falieiw Article 15(a) and honour.

1.4 Conclusion

Why have | singled out these provisions of ArtiB? Because it is difficult to see
how to justify the banks’ refusal of taking on doeents which fail form, or

sufficiency or accuracy unless the statements wexge with some sort of dishonest
conduct. We would extend Article 34 much too faoiruining the autonomy of the

credit for trivial matters. After all, if the bankants to control the form, sufficiency
and accuracy of a document it should do so in tineesponding document articles i.e.
19 onwards. That is their purpose. Having attemfexbntrol these it cannot then go
on and say it will not accept documents that gtllnot satisfy its own requirements

unless the problem relates directly to another gtae.

2. Independent exceptions to autonomy

2.1 Liability and responsibility

The first essential element of Article 34 is thenkadenying liability and
responsibility. Liability is a legal duty or obligan®®. The disclaimer therefore states
that the bank has no legal obligation towards #mehciary and the applicant for the

13 See Oxford Dictionary of Law,"Edition, 2009, OUP, ISBN: 978-0199551243
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circumstances listed in Article 3#pso factothose parties cannot make a claim for
breach of contract towards the bank for those s@irsemstances. The key word for
interpreting the Article is “assumes”. The Artidees not say ‘the bank is not liable
for’, it says “the bank ssumeso liability for”. This means that not onig it not
liable but that it does not evéake onthe liability for the circumstances in Article 34.
It can therefore be interpreted to mean that thmk I saying to the beneficiary ‘I will
not take on documents that | know suffer from tleuenstances listed in Article 34
and you cannot sue me for rejecting the presentabio this basis even if the
documents otherwise comply’. Denying responsibilitgrefore means that the bank
will not pay for such documents. Denying liability turn means that where it does
not pay, it cannot be sued by the beneficiary.tRerapplicant it means that where the
bank has accepted documents and the applicantsctham it should not have done so
(because they are invalid due to circumstancesd24ant cannot be sued (denying

liability) but must simultaneously be reimbursedérfging responsibility).

At this stage, it is important to note the follogirif article 34 allows the bank to look
outside the credit and deny payment in certainuoistances where a presentation
complies, how is this reconciled with Article 15¢ahich requires a bank to honour a
complying presentation? Is it that Article 34 is exception to 15(a) as well as an
exception to autonomy? The answer is no. Althougitke 14(a) requires the bank to
examine the presentation and determine compliancth® basis of the documents
alone, Article 2 defines a complying presentatisnoae that satisfies the conditions
of the UCP, the credit and international standamdking practic¥. Even if the
documents pass the 14(a) test i.e. the documentplgphonouring the credit is not
automatic under 15(a) as the presentation mustalstply with standard banking
practice. It is arguable therefore, that documetagued by the Article 34 defects are
those which no bank under any banking practice eagkept. The reconciliation is
that a presentation which includes defects of Agt84 may comply on its face under
Article 14(a), but it does not satisfy the defioitiof compliance under Article'2

Thus the bank need not follow 15(a) as the pretientan its entirety does not

4 See Chapter 2 Sections D, E and F.

!5 This idea finds support froBoodeat pg 1105 who takes the view that a forged doctir@nnot
conceivably be treated as a conforming documenmay comply on its face, but overall it is not
capable of compliance. In our argument, this is poumded by the fact that such a document would
not satisfy banking practice.
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comply. By way of example, a forged document mayiterface comply (after all,
why bother forging if it were not to meet the ctegind UCP conditions) but it will
none the less fail standard banking practice camditas no bank would be willing to
accept a document known to be forged. In other syond matter the guarantee in
Article 15(a) that the bankustpay, determination is against the UCP, credit and
standard banking practice and this practice wifiy not accept invalid documents.
Article 34 is the route to determining invalidigs this can only be done outside the
credit it must be an exception to autonomy, andckx? is the basis for denying the

right to payment.
3. Documents

We now reach the actual exceptions to autonomy.fifsiel have grouped together
under the title fraud which corresponds to the gemess and falsification of a

document. The second is the legal effect of a detum
3.1 Fraud

The genuineness of a document relates to its deaistec of being authentic. If it is
not authentic, it must be counterfeit and if couieig it must be frauduleft
Falsification is the actual act of altering a doemtfraudulently. In essence, it is the
act of forgery. What the bank is therefore sayimghte beneficiary is that: “where |
know the documents are forged (i.e. have beerfiel¥j or contain statements which
are fraudulently made (i.e. not genuine) | will nEty you even if the documents
otherwise comply”. How does the bank justify thisf?e documents do not comply
with standard banking practice (i.e. Article 2).\Mdoes it know they were forged? It
must have been alerted from outside the creditalie if alerted from the documents
themselves it would reject under 14(a) and 16(dpw is this justified? It is an
exception to autonomy. This is not a novel ideauBris an established exception to

autonomy in many jurisdiction$ It has essentially evolved from the American case

18 For relatively recent examples of alleged crediuéls see DCInsight Vol. 14(3) 2008 Scams in
Bangladesh, Nigeria and Pakistrpg 2 (No author).

In the UK seeDiscount Records Ltd v. Barclays Bank L[i®75] 1 WLR 315;Edward Owen
Engineering Ltd v. Barclays Bank International L{t978] QB 159. In Australia se€ontronic
Distributors Pty Ltd (Receiver and Manager Appoite. Bank of New South Walg984) 3 NSWLR
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Sztejn v. J Henry Schroder Banking Corporatfomhere Justice Shientag stated that
“where the seller’s fraud has been called to th&kisaattention before the drafts and
documents have been presented for payment, theigdarof the independence of the
bank’s obligation under the letter of credit shoulot be extended to protect the
unscrupulous sellet®. In other words, the autonomy of the credit wiibect honest
beneficiaries. If they act fraudulently, the baslpermitted by law to look outside the
credit to establish compliance. In the UK, the legctase idJnited City Merchants
(Investments) Ltd v. Royal Bank of Canddahere Lord Diplock stated that “to this
general statement of principle [autonomy]...thererie established exception: that is,
where the seller, for the purpose of drawing ondteelit, fraudulently presents to the
bank...documents that contain, expressly or by inaibny, material representations
of fact that to his knowledge are untréfe”

Our above argument that the UCP deals with thedfeaaception runs fairly smoothly
but we find no answer as to the standard of preefded to evidence the forgery. For
example, the bank cannot be justified in rejectlaguments on the basis that the
applicant has simply suggested forgery. It mustdnéard evidence that the
documents are in fact forged, otherwise Articlexgld operate to give the banks the
option of refusing payments on a whim. This staddarmissing from the UCP and
must be filled in by national law. Here the stamddiffers depending on the nature of
the proceedings involved. For the exception to sedcat trial there must be
“particularly cogent evidencé® or “strong corroborative evidence” upon which the
court’s “only realistic inference to draw is thdtfoaud™?®. For an interim injunction

the situation is similar so that it must be sergusrguable that on the material

110. In Canada sdgank of Nova Scotia v. Angelica WhitewgE387] DLR 161. For a full account of
the fraud exception in other jusrisdictions see ,Gaoand Buckley, P.B. A Comparative Analysis of
the Standard of Fraud Required Under the Fraud Ruleetter of Credit Law(2003) Oxford U
Comparative L Forum 3 at ouclf.iuscomp.avbich covers the US, UK and Australia. For theitolal

of Singapore and New Zealand see Monteiro, F. Decuany Credits: The Autonomy Principle and
the Fraud Exceptioh3 Auckland U. L. Rev. 2007. For China see Gaolbe Fraud Rule in Letters of
Credit in the P.R.C41 Int'l Law 1067, 2007. For Japan see KozukadJi8form Rules versus Freedom
of Contract: Japanese Practice in Letters of CreibsactiorSing. J. Int'l & Comp. L. 148, 2000.

1831 NYC 2d 631 (1941)

9 bid at pg 651

2011983] 1 AC 168, HL

L bid at 184

? Enka Insaat Ve Sanayi AS v. Banca Popolare Deti’Alige SPA2009] EWHC 2410 (Comm) at
para 25.

% Per Lord Justice Ackner ibnited Trading Corporation SA v. Allied Arab Bafi©85] 2 Lloyd’s
Rep 554 at 561.
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available, the only realistic inference is frAlidithough there are cases which have
called for a higher degree of fraud, namely essakelil fraut. At summary judgment,
the Civil Procedure Rules Part 24.2(a)(ii) requestablishing that the defendant has
no real prospect of success at trial i.e. “theeaoh is not one of probability but the
absence of reality®. In conclusion, the minimum required in all circstances is
strong evidence. Applying this to the actual tilhe bank is alerted to fraud, it must
feel comfortable that the evidence put to it i®sty enough to argue at trial that non
payment was due to fraud. If in doubt, presumatblyould be better to deny payment
and let the beneficiary bring a claim, than pay #meh face the chance that fraud is

proved by the applicant.

The problem with the UCP is that we have no cleafindion of the words
“genuineness” and “falsification”. No doubt theycinde forged documerffsand
false statements i.e. fraudulent misrepresentationsthey however include simply
false statements? i.e. statements which are meseptations because they are false,
but were not fraudulently made. It is submittedttlaa it stands they do not.
Genuineness and falsification must be read togetietr only must a document be
false, it must also be not genuine. The misreptasens covered must therefore be
only the ones that are fraudulent. Forgery at garh has the intent to deceive
therefore any forged document will be included.sfglon the other hand may be
intended to deceive but just because a statemdalsis, does not mean it was made

with the intent to deceive. It may have been a genmistake. By this interpretation,

% |bid. See alsoFletcher Construction Australia Ltd v. VarnsdorfyPttd [1998] 3 VR 812 for
Australian supportBank of Nova Scotia v. Angelica-Whitewear [1887] 1 SCR 59 for Canadian
support;,Chartered Electronics Industries Pte Ltd v. Devet@mt Bank of Singapof&999] 4 SLR 665
for Singaporean support. In the US for an injunctio be permitted under Article 5-109(b)(4) of the
Uniform Commercial Code the court must find that #pplicant is “more likely than not to succeed”
in its claim of fraud.

% See for exampleRD Harbottle v. National Westminster Baf978] 1 QB 146;Edward Owen
Engineering v. Barclays Bank International LjttB78] QB 159 andsolo Industries v. Canada Bank
[2001] 2 All ER (Comm) 217. There is much disagreatrabout the standard of proof requirdaick

at para 9.67 — 9.69 adamantly defends the ideattimestablished fraud that is the only benchmark
and thatUnited Trading v. Allied Araldid not dilute this standard (finding support Tarkiye Is
Banksasi AS v. Bank of Chifit998] 1 Lloyd’s Rep 250). Enonchong in The Indegemce Principle

of Letters of Credit and Demand Guarante@s1, Oxford University Press, ISBN: 978-0-19-92B%7

at para. 5.64-5.86 on the other hand arguestthaed Tradinglowered the standard to arguable case
and this is the correct benchmark.

% per Lord Hobhouse ifihree Rivers DC v. Bank of England (Nd3)01] 2 All ER 513

27 For a fuller accoundn forged documents, in particular bills of ladsee Todd, P. Delivery against
Forged Bills of Ladind1999] LMCLQ 449
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it is submitted that this part of Article 34 covelscuments which are forged in their
entirety or part and documents which contain fraewmlustatements. In national law,
the meaning is very close to that of the tort afedie InUnited City Merchanf$ Lord
Diplock stated’ that the exception applied where the beneficimaydulently presents
documents that contain material representationfadf that to his knowledge are
untrue. The meaning of fraud therefore essentiatguires a material
misrepresentation. Materiality has not been fubyplained as Lord Diplock merely
stated that thiglid not mean material to the applicant’s right to rejea thoods
without stating what itlid meari®. It has been suggested however by Fatiat this is
material to the bank’s duty to pay. For examplethé bank knew of the true

information, it would have refused payment on thsei$ of non compliance.

My submission here is that a combination of natidasv and UCP is required.
Forged documents and fraudulent misrepresentatohsallow the bank to deny
payment where they are material. i.e. we add thtenmadity requirement to the UCP.
False statements will also give rise to the exoeptivhen they are material to

payment. To this end, national law supports the UCP

Having confirmed the definition of fraud the immaitd question is who must have
forged the document or made the fraudulent statémaArticle 34 generalises and
does not place a requirement on ‘the who'. It i$ agequirement of the exception
that it is the beneficiary who made the false statet. The only requirement is that
the documents themselves have been forged (orinamtiiaudulent misstatement).
This by itself will warrant refusal. Proof of wh@mmitted the forgery is not needed.
The fact that it is forged is enough. In theoryrdtiiere, it is possible for the bank to
deny payment on the grounds of fraud, even wheeebigneficiary himself was

unaware of the defet Again, this is because the genuineness andiéalsin is not

2 gyprant. 20 above

*|pid at 185

¥ pid

3L At para 9.17

32 This is in sharp contrast with Lord Diplock’s defion which requires the knowledge of the
beneficiary specifically. However, it can be argtledt the establishment of fraud is determinednay t
person making the statement i.e. fraud is provednih is shown that the false representation was
made knowingly, without belief in its truth or rdeksly Qerry v Peek(1889) 14 App Cas 337).
Therefore, even if the fraud was committed by dypather than the beneficiary, as long as thatqers
did not believe in its truth, fraud is establishadthe documents. Fraud in the demand may not be
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of the beneficiary, but of the document. His knayge is immaterial. Of course if the
beneficiary is aware of the fraud or perpetrateabit only are the documents forged,
but the mere act of presenting is also frauddfeffhis can be characterised as fraud
in the demand. The beneficiary is asking to be pacdomething he knows he is not
entitled td*. So far therefore, we can say that fraud in theudeents alone is covered
by Article 34 as is fraud in the demand. The renmgincategory is fraud in the
underlying transaction. To give an example, it issgble that the documents
themselves are not fraudulent but a party undesd#he contract did act fraudulently.
Is this fraud covered? The answer is no, not usdbfsection 2. Here we are dealing
specifically with fraud in the documents. The aagticof parties in the underlying
transaction are irrelevant. However, they will leéevant in sub-section 4 when we
discuss the bad faith of parties and in that semdlehe an entirely different exception

to autonomy.

We have thus far stated what fraud is includedtheceffect this fraud would have on
the bank-beneficiary contract. For the bank-applic@ntract, things are a little more
complicated. The bank’s denial of liability for érd means that it avails itself of all
situations of fraud unless it is itself acting fdalently. In other words, whereas the
beneficiary could not avail himself of other peapfeaud under Article 34, the bank
can. In essence it is saying to the applicant: “Whdrave paid and presented in good
faith, you must reimburse me and cannot make andiar wrongful acceptance even
if the documents are forged or contain fraudulemgstatements”. Whereas for the
beneficiary knowledge of the fraud was irrelevaatehit becomes a key issue. To

makes things clearer, we can sub-divide the diggosfraud in the following way:

1) The bank is aware of the fraud before the benefipeesents
2) The bank is aware of the fraud after presentatidgrbbfore paying
3) The bank is aware of the fraud after paying bubteeitself presenting

4) The bank is aware of the fraud after presenting

present, as the beneficiary is presenting honebtly,fraud in the documents must necessarily be
present. To this end, far from opposing the UCRional law upholds that fraud in the documents
exists when the person making the statement didhelatve in its truth.

® This is in effect the extent of the UK fraud exiep.

34 SeeStandard Bank London Ltd v. Canara B42@02] EWHC 1574 (Comm)
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In circumstance 1 although the bank is aware ofrdned even before the beneficiary
has presented, it must still make its determinaadter presentation otherwise it
would have breached most of its obligations undee tredit contract. At
determination, it has the right to dényayment under Article 34 and can also be
forced to deny payment by the appli¢irgince if it does take up the documents,
presenting to the applicant will meas ownfraud in the demand, which will result in
non-reimbursement. Under circumstance 2, againbtngk has the right to deny
payment. Under circumstance 3, it is too late taydpayment but also unable to
present as it has become aware of the fraud arsemting to the applicant would
mean it is acting fraudulenfl{ Its only recourse in this circumstance would be
against the beneficiary (i.e. cause of action wdwddthe tort of deceit). It cannot
demand reimbursement from the applicant becausemtiag to him would mean the
bank also actively participating in the fraud.Hsre an argument that the bank should
nonetheless shift the loss to the applicant? Plyd&itAfter all, the letter of credit is
simply a payment mechanism. In agreeing to pasdteighe bank is not becoming a
party to the underlying contract, it is simply fdeting it, and on this basis if
someone is to suffer from issues outside of thelicreontract, it should be the
applicant. The risk should therefore shift to him.fact, the risk should have never
been with the bank at all. The counter argumenf ourse the point at which fraud
is discovered, is the point at which all contrdmsak down. It would be very difficult
to legally persuade a buyer to reimburse the bamdwvboth bank and applicant knew
the documents were forged prior to presentatioirbumstance 4 however, the bank
has both paid and presented in good faith. It lmescommitted a fraudulent act, and
by virtue of Article 34, even if there is fraud tile documents, the bank is not liable
for this and thus entitled to reimbursement. Haeerisk will shift but has the added
argument that the bank was not aware of the friuths completed its performance

correctly and should get paid. Whether or not tlbeudhents are forged is now

% Mahonia Ltd v. JP Morgan Chase Baj#003] EWHC 1927 (Comm)

% Edward Owen Engineering Ltd v. Barclays Bank In&tional Ltd[1978] QB 159. If the applicant

can show that the bank was clearly aware of thedfteefore payment, it can restrain it from paying:
GKN Contractors Ltd v. Lloyd’s Bank P(£985) 30 BLR 48

37 Supported by zarnikow-Rionda v. Standard Bafi©999] 2 Lloyd’s Rep 187

3 See for example Justice Shientag’s stateme®zirjn v. J Henry Schroder Banking Corporation
suprant. 18 at pg 645 who says that “if the issuing baak already paid the draft before receiving
notice of the seller’s fraud, it will be protectédt exercised reasonable diligence before maldngh
payment”. Justice Shientag made no distinction betwpayment and presentation. If the bank paid in
good faith, it would get reimbursed even if on dten presentation is was aware of the fraudulent
defect.
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irrelevant. Whereas under circumstance 3 we coujieathat the bank-applicant
contract cannot be interpreted to include an indplierm that the applicant will

reimburse even in cases where the bank is awatieeofraud prior to presentation,
under circumstance 4 it is perfectly possible uarthat in fact the bank’s duties to
perform have now ended, it has fulfilled its obtigas and the applicant’s right to

deny reimbursement has pasSetie is compelled to p&Y
3.1.1 Conclusion

To summarise, the first exception to autonomyasidr. This is fraud in the documents
which may or may not be combined with fraud in teenand. It is fraud committed
by any party at any time. As the UCP give no stashdé proof national law must fill
the gap and make it clear and established fraud. Witl operate to deny payment to
the beneficiary and demand reimbursement from g@icant. If the bank were to
discover any other defect in the documents, it @odény payment due to non
compliance with the credit and UCP conditions. &ses of fraud, there would be no
gain unless the alteration was made to make thandests comply. If so, the bank
must have been alerted to the fraud from outsiéedibcuments and as 34 gives a

right to reject for fraud, it can only mean thaisian exception to autonomy.
3.2 Legal effect

It is submitted that both the applicant and thekbaill be concerned with the legal
effect of a document if it means the transacti@ythre participating in is either void,
voidable or illegal. For if the document improvérit legal rights they would surely
not complain. Void means having no legal effece. a document presented which is

void means that it has no legal force from the muneé its making. An illegal sale

39 Where the credit provides for deferred paymenttthek may chose to discount the obligation and
pay the beneficiary immediately a reduced amoufdrbematurity. InBanco Santander SA v. Banque
Paribas [2000] Lloyd’s Rep Bank 165 the confirming bank kothis option but when fraud was
subsequently established, reimbursement from theed bank was denied on the basis that the
discounted payment had not discharged the bankigation but merely kept it alive to maturity. i.e.
discharge was on maturity. To combat the effecthi§ case, the 2007 revision of the UCP now
includes sub-article 12(b) which expressly allowsaminated bank to continue discounting and by
virtue of sub-article 7(c) requires the issuing lbam make reimbursement for the payment of any
complying presentation even if discounted.

“0 Credit Agricole Indosuez v. Genrale B4©99] 2 All ER (Comm) 1009

“1 Suprant. 13 above
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contract will therefore be void and so will be thecuments attached to that contract.
Voidable on the other hand means a contract whiak valid when made, but has
become capable of being set aside. The easiestpbemare the following. Sale of
narcotics is illegal and any bill of lading woul@ boid. A sale of arms to China is
also illegal due to the embaf§dut if it were lifted on Day X and a sale was @gte
on Day X + 1, the contract would not be void. If Day X + 2 the embargo was put
back in place, the contract would be voidable. aligh when made on X + 1 it was
not void, it became voidable on X + 2. The bankhserefore trying to limit its
exposure to such documents. To the beneficiarysaying “if | know a document is
void, illegal or voidable, | will not pay yod®. To the applicant it is saying “if a
document is void or illegal without my knowledgeuymust still pay me because |
presented in good faith. If a document becomesaldelafter my presentation, again
you must still reimburse me. | deny any responybibr liability for these

circumstances”.

The timing of the knowledge is again crucial anckrapes in the same way as in
fraud. If a bank were to present knowing a docuneexbid, it would be acting in bad
faith and for this it has not excluded liabilitynéther similarity with fraud in this
case is that again we are talking about the doctsrtekamselves. It is the documents
that must be void and the documents that mustlégail for sub-section 34 (2) to
operate. Although void and illegal documents willosh likely also mean the
underlying sale contract is illegal, this behavitaiexcluded in sub-section (4) not

sub-section (2).

By comparison UK law has denied the existence miillity exceptiof*. A document

is null if due to a defect it is voiab initio. It may either have been forged (here we do
not require the condition of materiality as in sdxztion 34(2) above as the forgery is
enough to make it null) or simply null from creatiwithout the fraudulent intent. For

“*http://webarchive.nationalarchives.gov.uk/+/htigwitv.berr.gov.uk/whatwedo/europeandtrade/strate
gic-export-control/sanctions-embargoes/by-countiyva/index.html

“3 Similarly in Sztejn v. J Henry Schroder Banking Corporatiistice Shientag at page 647 stated that
if a bank “knows that a document is, in point oftffalse or illegal, he cannot be called upon to
recognise such a document as complying with thegef the letter of credit”.

“ Montrod v Grundkotter Fleischvertriebs Gm{eD02] 1 All ER (Comm) 257. For an overview of
the law in this area see Todd, P. Non-genuine ginpgocuments and nullitig2008] LMCLQ 547
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it to be null however, the defect must go to theeese of the documéniso that it is
destroyed in its entiref§. Singaporean courts on the other hand have resedgra
nullity exception, albeit limited. IrBean Technology (Mfg) Pte Ltd v. Standard
Chartered Ban¥ the court recognised a nullity exception whereagemial document
presented was forged and null and ¥idhe decision is limited as it specifically
states nullity due to forgery. Documents which ardl but not forged are not
included (our example of a voidable document isstlalearly excluded as is a
document null but made due to honest error). Maggothe null document must be
one that is material, although the definition ofaivthis means was absent. The most
troubling effect of the case however is that theegtion will only operate where the
bank has not accepted the documents. For exampieccepted but has not paid, it
cannot deny payment. If it has accepted and paidas no claim against the
beneficiary in court eithé? (i.e. a claim in restitution). If this claim is mied, it
would be very difficult to justify requiring the pficant to reimburse the bank merely

because it paid without knowledge of nullity.
3.2.2 Conclusion

Our UCP exception therefore does not find much stpin national law although
Singapore has at least accepted a limited nullitgeption. To this end, our
proposition is not entirely outrageous. It is petfie possible to argue that the intent
of Article 34 and denial of liability for the legalffect of a document can only mean
that null documents can be refused. Under UCP filverea nullity exception does
exist. It is unlimited as there is no requiremebhb@ who must have made the
document null or how, simply that any questiondbfgal effect is outside the hands
of the bank. If however it is alerted to a void downt (necessarily from outside the
credit) then it can deny payment and on this basmsstitute an exception to

autonomy.

“5Kwei Tek Chao v. British Traders and Shippers[iL@54] 2 KB 459

% See for examplégyptian International Foreign Trade Co v. SoplehdMsale Supplies (The
Rafaella)[1984] 1 Lloyd’s Rep 102

4712003] 1 SLR 597

“8 For an analysis of the decision and the nullityeption see Chin, L.Y. and Wong, Y.K. Autonomy —
A nullity exception at lastf2004] LMCLQ 14

9 Mees Pierson NV v. Bay Pacific (S) Pte [2600] 4 SLR 393
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3.3 Good faith

The last sub-section of Article 34 deals with tigedd faith, or acts or omissions of...
anyotherperson”. | emphasise the word other as this wdamthe bank is not liable
for the act of persons other than itself. It remsdiable for its own actions. Notably,
the subsection includes the consignor, carriewdoder, consignee and insurer. This
is important as this upholds our proposition intieecB.3.1. above that the fraud
need not be that of the beneficiary himself. It barof anyone and the bank can deny
payment. Notably, this interpretation also uphabds proposition in Section B.3.1.
that a bank will not be liable towards the applickor anyone else’s fraud but it is
liable if it presents knowing that there is fraud the presentation. The acts and
omissions of parties will not be limited to thosetihe documents or the credit either.
Sub-section 4 is entirely open; it covatkacts and omissions afl parties involved.
This will include those in the underlying sale gawt. Therefore, if the sale contract
is illegal, the bank can both deny payment, andatehreimbursement if it presented
unaware of the defect. Similarly, where it is awafefraud in the underlying
transaction, it can deny payment on the basis bfssetion 4 without needing to
prove fraud in the actual documents under sub@e@i If therefore we make sub-
section 4 an independent exception to autonomypdaefaith, acts and omissions of
persons cannot be limited to fraud and illegalijlity. It must mean that apart from
that behaviour, the bank can deny payment where ties been questionable conduct
other than fraud. Again, we cannot possibly extémsl to mearany conduct. It must
have a degree of bad faith and for this reasomauggal faith and acts and omissions
should be read together. For example, the banls@sfpayment where any party has
acted in bad faith. It therefore covet acts or omissions made in bad faithaoiy
person. Again, the only possible means for the larthe alerted to the behaviour is
through outside information. How could it possilgl if a party acted in bad faith
from the documents alone? If it looks at informatautside the documents, again this
must mean sub-section 4 is an exception to autondimyg not open-ended; it is
actions made in bad faith. The interpretation o l&ith | leave to the courts; no
doubt it will depend on the severity of the actlmrt in any case, we need not burden
the bank with technical definitions. Its own barkpractice is capable of deciding on

what behaviour it will accept and what it will caeesr unacceptable.
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In relation to national law we must make a disimttabout general bad faith
behaviour and clearly illegal behaviour. If a satmtract is entered into with the
knowledge that it is illegal, clearly the parties/k also acted in bad faith. Sub-section
34(4) therefore operates to give an independeagallty exception (this is the
combined effect of legal effect of a document aad faith). UK law at the moment
does not explicitly accept an independent illegadikceptior”. However, there is
some support for its recognitin Lord Justice Staughton isroup Josi Re v.
Walbrook Insurance Co Lt stated that if the underlying contract is illegtie
letters of credit would be affected by this illagaland the court could restrain the
bank from making payment or the beneficiary frommdaeding it. Illegality was
therefore a separate ground of defetickustice Cooke ivlahonia Ltd v. JP Morgan
Chase Ban¥ took a similar view but both cases concluded thete was no illegality
in the underlying transaction in the specific cimgiances. Thus the statements were
theoretically madeobiter®. Nonetheless it is submitted that our proposittbat
illegality is an independent exception to autonasagupported by case law and when
an opportunity presents itself this will be exphgssated.

Other behaviour which is simply made in bad faitit bot illegal should not be
compared to the illegality exception in nationalldt should instead be compared to
the possibility of an unconscionability exceptidmgain, we have no clear indication

0 The US UCC also does not suggest such an excephiticle 5-109 recognises only fraud and
forgery. Similarly, in Canada the courts appeah&ve rejected the exceptiomorguard Bank id
Canada v. Reigate Resources (Canada) Ltd and Cafagst Company1985) 40 Alta LR (2d) 77.
France on the other hand has taken a somewhattdisteiew. Whereas it accepts the illegality
exception as the basis for a claim in restitutigntliee applicant to the beneficiary when a bank has
already paid $te Borie SAE c. Ste Matra Transp8dm. 7 June 1994, Bull. 1994. IV. No. 202) it does
not accept it as a defence to payment when a basknbt paid Siegfried Dunes Sharjah Leasing
Corporation v. Banque de Par@ass. Com. 20 December 1982, D. 1983. J. 365)

°L This is true of the cases discussed in the imniediantences of the text but also true of the Law
Commission’s paper on The lllegality Deferlcawv Com No 320, HC412, 16 March 2010 which states
that although it is not possible to lay down striges about where an illegality defence shouldiyapp
(due to the breadth of circumstances and areasngfdontract of course being included) it reachned t
conclusion that courts should consider policy raies underlying the defence and apply them to the
facts of each case so that they deter illegal conduallow the system to be abused. Clearly, dleg
underlying sale contracts will thus be includedtisat forcing the bank to pay a seller in this case
cannot be justified (see summary of report at pg vi

211996] 1 Lloyd’s Rep 345

>3 |bid at 362

>4[2004] EWHC 1938 (Comm)

* |n Australia also there isbiter dictumthat an illegality exception is availableletcher Construction
Australia Ltd v. Varnsdorf Pty Lt@4 November 1997.
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that such an exception is recognised in Englist’adudge Thornton QC il Tl
Team Telecom International Ltd v. Hutchison 3G Uk’ Lexpressed the view that a
lack of good faith is an established ground on Wtddeneficiary may be restrained
from demanding or receiving payment under a perémee bond (by similarity also a
letter of credit®). However as with illegality, bad faith was notuadly proved, thus
the view wasbiter. The court did consider what this exception miglktude though
and in essence concluded that a significant lackbadl faith would be the

benchmark’. By way of example it listed:

1) the failure by the beneficiary to provide an ess¢reiement of the underlying
contract,

2) misuse of the [credit] by failing to act in acconda with the purpose for
which it was given,

3) total failure of consideration in the underlyinght@ct and

4) lack of honest belief by the beneficiary that tireuunstances against which [a

credit] had been provided actually eist

Notably, both Australia and Singapore have recaghishe unconscionability
exceptiofi*. In the Singaporean ca@HL Pte Ltd v. Unitract Building Construction
Pte Ltf? on performance bon®fsthe Court of Appeal granted an injunction

restraining the beneficiary from calling on a bardthe grounds of unconscionable

% Authorities that seem to support the exception Elian and Rabbath (t/a Elian & Rabbath) v.
Matsas[1966] 2 Lloyd's Rep 495Cargill International SA v. Bangladesh Sugar anc&dndustries
Corp [1996] 4 All ER 563;Bristol Meci Australia Pty Ltd v. Ericsson Busindsstworks AH1996]
EWHC Civ 807 andPottom Homes Ltd v. Colman Contractors (1884) 28 BLR 19.
°7[2003] 1 All ER (Comm) 914
%8 SeeJackat pg 260 para 9.27
%9 “the bad faith must be both significant and clgastablished” per Judge Thornton @@prant. 57
at 928
®bid at para. 43.3
®1 In Australia, this is found in Part IVA of the Amalian Trade Practice Act 1974 which prohibits
unconscionable conduct in sections 51AA (broad ipititbn against unconscionable conduct) and
51AB (unconscionable conduct between businessescandumers). This has been recognised as
grounds for refusal by a bank @lex Focas Pty Ltd v. Skodaexport Co [(1998) 3 VR 380. In
Singapore this is found iGHL Pte Ltd v. Unitract Building Construction Ptédl{1999] 4 SLR 604
(zaaznd confirmed bysamwoh Asphalt Premix PTE Ltd v. Sum Cheong PHifg Ltd[2002] BLR 459

Ibid
83 And thus by similarity also including letters agdit.
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conduct’. The court made it cleBrthat this was a deliberate decision to depart from
UK law (i.e. recognising only fraud). It was lateonfirmed® that “In Singapore,
unconscionability on the part of a beneficiary atliag for payment on a performance
guarantee is a separate and distinct ground framdffor seeking injunctive relie¥”.

On this basis, we find further support for our msition that the UCP does and
should provide for an unconscionability exceptiégain, our proposal is therefore

not entirely without support.

In conclusion, sub-section 34 (4) allows for fraundthe underlying transaction,

illegality and unconscionability. Bad faith is ditey included through sub-section 4.
The illegality of the transaction is included thghuthe combined effect of sub-section
2 (legal effect) and subsection 4 (act and omissibrany person). Fraud in the

transaction is also included as the combined efiegenuineness and falsification of
sub-section 2 and bad faith in subsection 4. Oggsstions may not be directly
upheld in English case law, but support has beendaand thus a suggestion that
these are also exceptions to autonomy is not uuiedin

% Brief facts of the case: Performance bond in fawafubeneficiary was procured to the amount of
contract price + 10% as agreed. Price of the contager went down but the performance bond value
remained at the previous higher price. Beneficided to call on the bond after dispute with apgfit

% GHL Pte Ltd v. Unitract Building Construction Ptedl[1999] 4 SLR 604 at para. 16 and 22

% |n Samwoh Asphalt Premix PTE Ltd v. Sum Cheong Filifig Ltd[2002] BLR 459

®"|bid at para. 11 per Judge Advocate Thean
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C. Conclusion and Proposal

This Chapter has argued that the purpose of Art8lecan only logically be
interpreted to mean that the circumstances for lwhihe bank denies liability and
responsibility are circumstances for which its i@pito deny claims is rested on
information obtained from outside the documentsoalf it must mean that Article 34
provides for the exceptions to autonomy. TheseoWwllexceptions discussed in
national law (i.e. fraud, illegality, nullity andhaonscionability) albeit being broader
in scope. The point is, that the UCP is like auttatlt provides the basic right from
which the courts can derive the basis of makingrpretations. Instead of searching
on a case by case basis for the exceptions, aogepe UCP direction will provide a
main legislative framework from which the courts @xtend, clarify and amplify the
requirements. | do not submit that the UCP is thalband end all; simply that it is a
good starting point and most importantly, will résin a unified and coherent

approach to all letters of credit no matter thespliction. My proposal is therefore:

That Article 34 isrecognised aslisting the exceptions to autonomy.
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CHAPTER 9

Conclusion

A. The importance of investigating the UCP

The UCP are one of the best contenders when it san&soft regulation’. They are
used almost universally by all letter of credit @imns and the preparation and co-
operation that takes place before a revision islighdd is tremendous. They are
perhaps one of the few cases in the UK where asettthe banking, trading and
insurance industries have been left to ‘reguldtehtselves. However, | suggest that
they form the backbone of any letter of credit lawg indeed many countries such as
the US and Russia have both modified articles @irt€ivil Codes to coincide with
the new revision of the UCP. US letter of credit ia encompassed in Article 5 of the
Uniform Commercial Code and follows the UCP closahd the Russian Federation
has modified Articles 867 — 873 of the Civil Codgesifically to include either
provisions of the UCP that were absent before, odify provisions that have
changed. Clearly therefore, both saw the importaridbde regulation and decided it

must be part of their national law.

In Chapter 1 we discussed that one of the objexitfehe UCP is to provide a set of
standard and uniform rules for all countries, iadteof a particular national law
prevailing. The examples of the US and Russia dthaivthis objective has been met,
and has probably surpassed expectations. It ithi®reason that when | analyse the
Articles in the paper, it is firstly through the @Cpublications, and then, when
necessary, through UK common law. Of course, wheretis a true dispute between
the two, common law will prevail but we must notdet that the UCP are in essence
specialised terms of the contract expressly agtedwy the parties. Such terms will
take precedence of other standard terms. Moredkey, reflect the position in the
current banking community. Such customs and pregtoust be taken account of as
that is the way operations under letters of créake place. They are even more
important when one considers that emerging mankgtseut much experience in the

letter of credit arena must follow the processestirer countries in order to facilitate
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international trade. Trade (in the aspect we camsid here) is by its nature
international and can only operate therefore iftladl international parties follow the
same rules. Hence, the importance of 1) the UCRhe credit arena and 2)
understanding the UCP rules.
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B. Have we met our objectives?

Now that we have agreed that the UCP are essetiial,question is are they
adequate? My general conclusion is that they ahmyTcover all the necessary
elements of considering whether the tender of derisbetween seller and buyer are
compliant and they are a much clearer version eVipus editions both in their
language and in their form. Have we met our obje¢tiYes | suggest we have. Our
guestion was, when considering the example of samnational sale of goods sent by
sea, are the rules adequate to determine whethgrésentation is compliant or not?
We have answered this throughout the thesis bye$gribing the current rules 2)
analysing the current rules and 3) in so doing estygg proposals for areas that are
not clear. Through the analysis we have arguedddsdin provisions may fall short
of the intended purpose, either by mistakes andiguobs drafting or by complete
omissions of vital legal rules. We have not stopfieete however. Where we have
found such provisions, we have provided replacerpemtisions as proposals for the
redrafting of the UCP. They are, | submit, essénbecause the mistakes and
omissions may not only lead to the opposite resuthat intended by the ICC (i.e.
rejecting the presentation instead of accepting \d@ne versa) but may also cause
considerable conflict with national law and praetid therefore submit that the
following proposals are taken into considerationifaderpretation or modification of
the UCP:

Proposal 11 “Place of Expiry” must be removed from the SWIFfor

Proposal 22 If “Place of Expiry” is not removed from SWIFT, théhe ISBP should
include a provision stating the practice of bardsa ignore the requirement.
Proposal 3 Article 17 (b): Documents covered by sub-articie () (with original
signatures etcare accepted as originals unless they contain esgpstatements that
they are not original.

Proposal 4# Article 17 (c): Documents covered by sub-articie (&) (hand written
documents etc. or documents on the issuer’s ofigiteionary)are accepted as

originals unless they contain express statemeatstiiey are not original.

! page 20
2 page 20
% Page 26
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Proposal 5° Sub-article 14 (a) should read ‘A...bank...must exaranpresentation
to determine, on the basis of the documents alatether or not they appear to
constitute a complying presentatioifhe phrase “on their face” is eliminatedhus

eliminating the possible confusion without losihg autonomy of the credit.

This is perhaps one of the easiest amendments ke awit only takes a deletion. It
would serve to remove the confusion of examiningutieents on their face as | am
sure Articles 4, 5 and 14(a) as amended are enfoundhe bank to realise that it does

not look into the detail of the documents or theenying sale contract.

Proposal 6° ISBP: If the ICC decides the phrase “on the faie™a necessary
determination used by bankbgen it should provide its meaning and intentiortha
ISBP.

Proposal 7’ ISBP: Banks are to make a due diligent assessment qgiréeentation
to determine its compliance.

Proposal 8° ISBP paragraph 25 should read ‘A misspelling pirtg error that does
not affect the meaning of the word or the sentancenhich it occurs,determined
objectively does not make a document discrepant’.

Proposal 99 Linkage: Each document presented must refer either to appeeific
letter of credit b) the specific transport document) the specific goods.’

Proposal 10'° Combined DocumentsDbocuments must be presented separately,
with the exception of weight and packing lists, aedifications and declarations’.
Proposal 11 ISBP: Where a bank has completed its assessment of ¢semation
and concluded whether or not it is compliant befive end of the fifth banking day, it

must act on its assessment expeditiously’

This is an important amendment as it serves to nsake that banks act quickly or
they will be in breach of their contract. That dowd mean to say that they cannot

* Page 26
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examine the documents carefully; they can. It ispéy that once it has decided, it
should inform the parties so that the letter ofdidrerocess and be completed. It is

only fair to give a legitimate beneficiary the charof re-presenting if it is possible.

Proposal 122 Article 20
‘a. A bill of lading, however named, must appear to
I. identify the name of the carrier as “carriednd by signed by:...’
Proposal 13 Article 20
‘a. A bill of lading, however named, must appear to
il. unambiguously identifghipment from the port of loading to the port of

discharge...’

Both proposals 12 and 13 and are a swift enoughgehto make it clear to the parties
that “indication” of the carrier or “indication” othe port is not enough. Clear
identification is required and if so, why not simgtate it? That way the Commission
would have avoided publishing recommendations gaperreassure banks of the

practice they should follow.

Proposal 14

Article 20: ‘Bills of lading indicating that they need not begented to the carrier in
order for the applicant to take delivery are acape’

Or:

‘Bills of lading indicating that they need not beepented to the carrier in order for
the applicant to take delivery are not acceptable’

Proposal 15

The transhipment sub-articles should be removen #aticle 20

Proposal 16° ISBP paragraph 13:

‘Drafts, transport documents and insurance docusnenist be dated even if a credit

does not expressly so requifdlith the exception of documents examined under

2page 70
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Article 23, transport documents need not indicateissuance date if they contain a
dated on board notation
Proposal 17*Article 27
‘A clean transport document is one bearing no dausotation expressly declaring a

defective condition of the goods or their packagihthe timeof shipment’

This is perhaps a subtle amendment but one thatwath little effort recognise
national law and make sure that the beneficiarmas the one who suffers from

damage caused to the cargo after he has lost tohtiee goods and risk has passed.

Proposal 18 The ISBP must be amended to contain correspondiggpaphs
covering the entire Article. In particular, it shdugive guidance as to what is
considered a seaway bill in the market. For example

“A seaway bill is a document covering port — poipstent to a named consignee. If

it states it must be presented for the applicarteke delivery, it is not a seaway bill”.

This amendment would go some way in helping docurokackers decide whether
the document in front of them is a seaway-bill dmilbof lading. The fact that Articles
20 and 21 are almost identical causes enough donfushe ICC could at the very
least give some guidance on what they consideraaaebill would look like and

what a bill of lading would look like.
Proposal 19*° Opinion R 647 should be overruled and clarified state that mere
reference to a charter party will not constitute andication that a bill is subject to

a charter party. Sub-article 22 (a) should be amewidto read:

“A bill of lading, however named, containing an indtation that it is subject to
the termsof a charter party (charter party bill of lading) must...”

Or
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“A bill of lading, however named, containing an indcation that it incorporates the

terms and conditions of a charterpar{gharter party bill of lading) must...” .

Proposal 20%° Article 19 (a) (i) should include:
“Where the transport document indicates sea carregéhe first mode of transport,
then it must contain a dated on board notation ¢ating that the goods have been
shipped on board a named vessel at the port ofihggad
Proposal 21%* Article 22 (a) (i) should read:
“A [charter-party] bill of lading...must appear to k&gned by:
» the master or a named agent for or on behalf oitlaster, or
» the owner or a named agent for or on behalf ofavaer.”
The rest of the Article should thus also me amertdeckmove the references to
charterer.
Proposal 22?2 Article 28 (d) should be redrafted to:
“An insurance policy is acceptable in lieu of a..tdmate...or a declaratiobut not

vice versa

This is again a subtle amendment that would makasadifference. Short and clear,
it would take the ICC no effort to amend and sdhee purpose intended. Clearly, a

bank would not be happy with just a certificatendty not make it clear?

Proposal 23% Article 28 (a)

‘Any signature by the insurance company, underwritggent or proxy must be
identified as that of the insurance company, undiégw agent or proxy.’

Proposal 24%* Article 28 (a)

‘Any signature by an underwriter must indicate wisetthe underwriter has signed
for on behalf of the insurance company or the unadieer itself’.

Proposal 25> Commission Opinion in connection to Article 28 (b):
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Where the credit expressly calls for one originaurance document, only one need
be presented.

Proposal 26%°

Clarifications of the term “Partial coverin ISBP paragraph 174

Proposal 27%’ Article 28 (h)

“When a credit requires insurance against “all gisétnd an insurance document is
presented containing any “all risks” notation caude...[it] will be accepted without
regard to any risks stated to be excludedless those excluded risks render the
document as not “all risksaccording to international standard banking praefic
Proposal 282 Article 18 (b)

‘A nominated bank acting on its nomination, a canfng bank, if any, or the issuing
bank may accept a commercial invoice issued fasranunt in excess of the amount
permitted by the credit, and its decision will hading on all parties, provided the
bank in questiordoes not honour or negotiater an amount in excess of that
permitted by the credit’.

Proposal 29%° ISBP paragraph 66 (Insert):

‘Where a credit indicates a tolerance to the tataimber of goods, the same tolerance
is permitted to any individual categories that makethe total.

Proposal 30%° Article 16(f) should be amended to read:

‘If an issuing bank or confirming bank fails to astaccordance with the provisions
of this article, it shall be precluded from claimithatthe presentation does not
comply.

Proposal 31! Article 16 (b) must be amended to read:

‘When an issuing bank determines that a presentalbes not comply, it may in its
sole judgement approach the applicant for a wai¥ehe discrepancies. This does
not, however, extend the period mentioned in stiblarl4 (b)or relieve the bank of
its obligations under sub-articles 16 (c) and 1%.’(d

Proposal 3232 Amendment to Article 16(e) to read:
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“A nominated...confirming...or issuing bank may, afpgoviding notice required by
sub-article 16(c)(iii) (a) or (b), return the doceints to the presenter at any tithé&

has not received instructions from the presénter

The dangers of this article without the amendmewvehbeen outlined in Chapter 7
but, I submit, that Proposal 32 is one of the mimgtortant in the thesis. Along with
Proposal 33 below, they place an express obligatiothe bank to return documents
where the presenter has instructed it to do stvasrgiven notice that it will do so,
immediately. It is not fair that they may hold thdor extended periods, nor is it
enough that UK case-law requires return immediatiélis better advised to put the

obligation into the contract and in this thesisittneans amending the UCP.

Proposal 33% Additional provision to Article 16:

‘Where the bank gives notice that it will return doents or receives instructions
from the presenter to return documents under suistas 16(c)(iii)(a) and (c) it must

return those documents without delay

Proposal 343 Article 34 (Interpretation)

Article 34 should be interpreted to provide for theceptions to the principle of
autonomy and be recognised at the legislative bagkib fraud, illegality, nullity and

unconscionability.

Proposal 34 is perhaps the most ground-breakiral dfie proposals. It is submitted
that the vast majority of academics and professsamave thus far overlooked both its
significance and its contents. If nothing elsepiispose should at least be recognised
and once that is done, it will be easier to ackeaolge that it provides a platform and
uniform, comprehensive list of exceptions to autogioln any case, Article 34 gives
the bank a method of excluding liability and whatter point to argue in court than
having an express clause saying you will not beldiarather than looking for

common law exceptions that at the moment in theddKot exist.
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C. Further Investigation

There are of course areas outstanding and theseldean mentioned throughout the
thesis. Clearly, the future of the UCP will be Iraronic transactions but that seems
quite a few years away. Once we have mastereddugryl documents, perhaps then
will be the time to discuss the eUCP. At the moméme ICC is preparing a new
version of the International Standard Banking Rcactwhich will no doubt bring its
own questions as well as, hopefully, it own claations. The next piece of research

that would complement this thesis would therefarevhen the new ISBP is released.
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