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ABSTRACT
This article reviews Shelley Day Sclater, Fatemeh Ebtehaj, Emily Jackson and Martin Richards (eds), Regulating Autonomy: Sex, Reproduction and Family, 2009, and Naomi R. Cahn, Test Tube Families: Why the Fertility Market needs Regulation, 2009. It assesses autonomy in the context of reproduction and intimate relationships to determine in particular, whether a free market approach, provides for greater individual autonomy than state regulation and legislation. It concludes that autonomy is constrained by relational, contextual and normative influences so that neither regulatory system promotes unfettered autonomy.
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Shelley Day Sclater, Fatemeh Ebtehaj, Emily Jackson and Martin Richards (eds), Regulating Autonomy: Sex, Reproduction and Family, 2009 Hart Publishing, ISBN 978-1-84113-946-3 pp267 +xiv, and 

Naomi R. Cahn, Test Tube Families: Why the Fertility Market needs Regulation, 2009 New York University Press ISBN 9780814716823 pp295 + viii

Feminist thought has long grappled with the concept of autonomy, questioning for instance, whether it exists, how far it extends, and what is the nature of its relationship with liberal notions of atomised self-interested individuals. Likewise, in relation to fertility and its treatment or management, there are a range of feminist approaches, which Naomi Cahn sees as largely as a matter of conflicts of interest between the parties concerned – women and men, the fertile and infertile, the children produced, gamete and embryo donors and health care professionals.  In their own style each of these books taps into these narratives in ways which are more or less explicit. The monograph Test Tube Families explores autonomy implicitly by examining the nature of relationships involved in the process of assisted conception using medical technology, and focusing on the regulatory environment in the USA. By contrast, Regulating Autonomy, an edited collection of thirteen chapters divided into two parts, investigates the nature of autonomy more broadly, situating it in the varied contexts of intimate, domestic and family relationships, as well as those involved in the reproductive process. Feminist understandings of the operation of autonomy in these situations are pivotal to each of the texts. The role of legal regulation takes centre stage in the arguments presented, but the emphasis is often contradictory.  
The thrust of Cahn’s argument is that there is a need for substantially more regulation of what she terms “the fertility market” in the United States. The reported incidence of infertility in the US seems similar to that in UK, which means that approximately one million people in US seek treatment each year, and 300 000 go on to undergo IVF. From this it is perhaps unsurprising to realise that a staggering 50 000 babies were born of assisted reproduction in 2005, with 9000 children born from donor eggs, and that more than 500 000 frozen embryos remain in storage (Centers for Disease Control and Prevention 2007). The “creation of technological families” therefore represents a multi-billion dollar business, and at present the procedures, processes, and relationships between those involved in assisted reproduction in the US, including gamete providers and prospective parents, are largely contractual and based upon private agreements between the parties concerned. Cahn finds the commercial aspects of assisted reproduction troubling, complaining on page 25 that “sperm and egg donors are not simply selling ‘spare’ body parts but are instead providing hope to the recipients, genetic identity to the resulting children, and profits within the marketplace” (Cahn 2009, 25). Furthermore, because this marketplace is largely unregulated, at least at federal level, its governance is left predominantly to commercial expediency. Consequently, Cahn proposes that there ought to be more regulation and sets out to “promote an ethical approach to developing new laws that respects human dignity” (Cahn 2009, 2), arguing that the law should “respond comprehensively to the issues involved in market regulation, parenthood determination, and identity needs” (Cahn 2009, 4).
Conversely, at least in relation to assisted procreation, the Anglo-centric authors in Regulating Autonomy tend argue for legal reform and against greater regulation. At the heart of this divergence is the distinctive politico-economic approach prevalent in each regulatory environment. The UK operates a regime of state intervention predicated on Judeo-Christian moral values and protection of the vulnerable, which contrasts with the open market, freedom of choice contractual emphasis, present in the USA. That said, market forces are not irrelevant in the UK, since access to publicly funded fertility treatment is limited and many couples resort to private clinics. Nevertheless, the limits placed on personal autonomy clearly depend on which approach is dominant, and the impact of this upon those involved will be directly proportionate to that.
Private decision-making is central to the analysis and underpins the discussions in both books. The focus is on the kinds of decisions that most people would expect to make in private and autonomously: deciding when to have children, who with, and how many, for instance, are decisions generally made without the gaze of the State. The US perspective might generally be thought to be reflected in the thrust of Eisenstadt v Baird, 405 US 438 (1972), where the US Supreme Court held that “If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child”. However, particularly in the UK, but increasingly also in the US, private decisions are becoming more regulated by the State, even in intimate relations. This is evident in some parent child relations, for example, where the parent fails to adequately care for their offspring, or reneges on responsibilities to provide financial support, such as may be required after divorce or separation. And, the public accountability this brings can result in legal liability (Maclean and Eekelaar 2009). 
The rise in State interference means that the expectation of being self-determining and autonomous, in the context of reproduction is frequently disrupted. Most obviously this can be seen where a pregnancy occurs, perhaps unexpectedly, or at least without planning, and is unwanted. Regardless of the circumstances the ability to terminate that pregnancy is heavily proscribed by the State in both the UK and the US. In this way women’s reproductive autonomy is “as fragile as it is contingent”, (Jackson and Day Sclater 2009, 13) being limited according to the dominant morality of the regulatory environment. Anne Furedi and Laura Riley discuss specific examples of the way in which the law limits individual autonomy with regard to access to abortion in England and Wales (Riley and Furedi 2009). For instance, against calls for permissive reform to remove the requirement for two doctors to sanction a woman’s decision to have an abortion and allow women to decide for themselves whether or not to continue with a pregnancy, there has been a steady stream of proposals to further limit autonomy in this area. Whilst these have been unsuccessful to date, they appear to be indicative of a view that argues that not all autonomous decisions warrant equal respect. More specifically, Keown believes that “an exercise of autonomy merits respect only when it is exercised in accordance with a framework of sound moral values” (Keown 2002), though of course whether ones moral values are sound is a matter of individual perspective.  
Moreover, whilst intuitively, in a just society, individual autonomy ought to be limited only where its exercise might result in harm or detriment to others, that is, in accordance with the Millian harm principle, the use of assisted reproduction technologies epitomises the fact that in the modern world it is becoming increasingly rare for our private activities and relationships to escape the gaze of the state. It is sometimes difficult today to identify the autonomous, self-interested individual of traditional liberal democracy, even in respect of the hitherto private domain of the family. For Cahn this is largely because “[T]he politics of reproductive technology are deeply intertwined with the politics of reproduction” (Cahn 2009, 4). Certainly it is true that in both jurisdictions abortion and some forms of contraception are still contentious and the subject of wide-ranging regulation. Consequently, feminist engagement with such matters has been extensive, (Corea 1985, Greer 1985, Jackson 2001) but, as Cahn suggests, “much of the feminist history of reproductive politics” revolves around “attempts to control fertility and sexuality by women, such as through contraception or the power to say no to sex” (Cahn 2009, 39). With regard fertility treatments, political interference in the guise of dominant moral values is perhaps less readily observable in the US than the UK, because of the dearth of specific legislation. Instead, the main overt constraint on women’s autonomy to access most assisted fertility treatments there is likely to be economic, whilst in the UK both legal and economic constraints operate.
Autonomy can of course be construed in a variety of ways, as can the ways in which it might be constrained. The editors of Regulating Autonomy explain that the chapters contained therein reveal that “reproductive autonomy - and autonomy more generally - is constructed within different discourses in different contexts, and that those contexts have a significant influence on both the practice and the meanings of autonomy” (Jackson and Day Sclater 2009, 14). In contemporary medical ethics autonomy is regarded by many as the guiding principle, and has been promulgated largely as a mechanism to help drive out the old order of medical paternalism and replace it with patient self-determination and choice. Intrinsically this suggests that the individual, at least in the healthcare context, retains control over what happens to them. Yet this is not without criticism. Some have argued, perhaps cynically, that the emphasis on individual autonomy in healthcare is problematic in a number of ways. Herring suggests, for example, that where decisions, or their outcomes, are contested, making autonomy an absolute avoids the need for clinicians, and courts, to assess the patients best interests and potentially respond paternalistically (Herring 2010, 193) In other words, the onus is placed upon the patient to make the best decision for herself. Such decisions may not however reflect the best option for those concerned. Consequently, accepting a person’s choices without determining whether she acted on the basis of full or misleading information, was pressurised in some way, or indeed had the necessary mental capacity to make that decision, might compromise her health or even her life. It certainly will not automatically uphold or enhance her autonomy. 
In the unregulated US fertility market Cahn cites the graphic example of Donor 276, which demonstrates how this might operate in practice with regard to the selection of fertility clinics and the choice of potential gamete donors. Here an infertile couple, Diane and Ronald Johnson bought sperm from California Cryobank on the basis of its advertising material, which provided reassurances about the careful quality control measures it observed in relation to the samples it provided. Sadly, these controls proved to be rather ineffective, and their daughter Brittany was born with a rare genetic condition for which neither of them had a pre-disposition, and which turned out to have been transmitted by sperm donor 276. This donor had deposited a total of 320 sperm samples with the California Cryobank, and was paid $35 for each donation. The lack of regulation in America makes such practices perfectly permissible although payment for gametes has not been without controversy. The Ethics Committee of the American Society for Reproductive Medicine examined the issues and concluded that payment for eggs should be allowed to continue (American Society for Reproductive Medicine Ethics Committee 2007, 307), whilst the President’s Council on Bioethics disapproved of a market in human embryos (President’s Council on Bioethics 2004, 171) indicating that despite the lack of federal regulation there is no real consensus on the issue. This in the context of a study of commercial sperm providers cited by Cahn, which demonstrated that because of inadequate quality control measures more than a quarter could be providing “suboptimal sperm” (Cahn 2009, 43-4).   
In the UK however, the Human Fertilisation Embyology Act 1990 now prohibits donor payment and restricts the number of donations any single donor can make, although in the past this was not the case. Further, all gamete donors, whether they donate eggs or sperm, will be identifiable if they donated after 1st April 2005, so that children born of their donation are legally entitled to receive details of the donor’s name and last known address once they turn eighteen. Donors whose samples were deposited prior to this date have a legal right to remain anonymous, unless they opt to waive that right, but their offspring may obtain non-identifying information. The changes to the rules that removed donor anonymity occurred after extensive public consultation and as a result of pressure from various interest groups. They favour the autonomy of the child over that of the donor, and encourage altruistic donation recognising, in sharp contrast to position in the US, that everyone has a right to know their genetic heritage and that commercialism introduces potential conflicts of interest into the procreative process. Nevertheless, as Golombock explains in chapter 12 of Regulating Autonomy, it is only possible for the child to ascertain their genetic parentage if their social parents have informed them that they were conceived using donated gametes. Some parents will decide autonomously not to provide their children with this information, and are not compelled the law to do so (Golombock 2009).
In the Johnson’s case, Donor 276 had been promised anonymity to protect his identity. This would avoid compromising his autonomy by removing the possibility that future offspring might later seek him out without his knowledge or consent. He was informed that his identity could only be revealed by order of a court and based on ‘good cause’, and the Johnsons signed a contract with the clinic agreeing that his anonymity would be preserved on this basis. They also acknowledged that the sperm bank would destroy all records pertaining to his identity, effectively removing any possibility of tracing him and giving up their rights, and those of their daughter, in favour of his autonomy. The records were not in fact destroyed and a court subsequently ordered that he be identified. It was then revealed that the tragedy of Brittany Johnson, and indeed others who were born in similar circumstances, occurred despite the fact that the donor disclosed at his initial screening that his mother and aunt had suffered similar illnesses. Today California Cryobank’s website, still declares in its section on donor qualifications that “Good isn’t good enough”, followed by the explanation, “... being a CCB donor means being the best. While some banks charge extra for their more "desirable" donors, we consider all our donors to be "premium" level, each possessing excellent health histories and unique individual interests and talents” (CCB 2010).
Statements like this one are bound to be influential in the decision-making process of those seeking fertility treatments, and raise a number of issues about the ability of prospective clinic users to exercise autonomous choices. Potential consumers of fertility treatments have little information upon which to base their decisions. They are reliant on the provision of accurate and fair information from service providers. However, if those providers are also for profit organisations, the veracity of the data offered may be questionable (Devine 2010). This, coupled with the fact that people grappling with the so-called stigma of infertility and the invasion of privacy that accompanies its investigation and treatment may already be susceptible to ill-considered choices, means that their capacity to act autonomously can be impaired. Consequently, revering autonomy too greatly as an expression of any given individual’s choice, without some assessment of their capacity to decide in the context of each particular decision, is potentially dangerous. 
Dworkin believes that a person’s decisions will only be autonomous when she acts after critical reflection and without coercion. This, he claims, will mean that her choices are undeniably her own and representative of her own self determination (Dworkin 1988, 13). That the Johnsons appeared to have signed the agreement voluntarily and autonomously raises questions about the nature of autonomy in these circumstances. Aside from the flawed nature of the information given to them, it is well known that particular care should be taken when advising those who are vulnerable, or at least in dependent relationships, about treatment options, so as to avoid coercing then or unduly influencing their decisions. Factors such as the advice being provided by medical experts, and the way in which information about risk factors and levels of risk and success rates of particular treatments are portrayed, are all highly influential in people’s decisions about what health care interventions to accept (Gurmankin et al 2002 and Sunstein and Thaler 2003). Consequently, without careful regulation those seeking to use reproductive services may be persuaded by misleading or even inaccurate advertising hyperbole, especially if their autonomy is further compromised by the social and biological imperative to produce a child. That is not to suggest that everyone who suffers infertility is inherently vulnerable, or even that those who are vulnerable in some way are automatically prevented from exercising their autonomy (Biggs 2003). However, contextually Cahn argues that the stigma of infertility emphasises the significance of normative ideas of motherhood in women’s lives, which can be disempowering and therefore restrictive of autonomy.
Ellie Lee and Jennie Bristow’s chapter in Regulating Autonomy demonstrates further how covert influences and normative assumptions can impinge upon women’s autonomy. They use the specific example of feeding babies to examine issues surrounding the ways in which children are nourished, and reveal that “the notion of choice (in this case breast or bottle) is strongly circumscribed by morally loaded discourses that impinge not just on feeding practices but also on women’s identities as mothers” (Jackson and Day Sclater 2009, 7). But normative social expectations are equally intrusive in other areas. For example, the expectation that pregnant women will refrain from smoking and excessive drinking, is promulgated by health advisors and media, and in the UK many such assumptions are then reproduced in the law. Outside of the fertility arena this is evident in the ban on smoking in public places and the requirement for car drivers to wear seat belts, whilst the regulation of fertility treatment incorporates assessments of an applicant’s potential to become a good parent in ways which are detrimental to the exercise of autonomy (Jackson 2002).
Yet it is arguable that such intrusions are perfectly legitimate if they are designed to protect the welfare of others, specifically the child. In this vein Martin Richards uses Mills harm principle in chapter 11 of Regulating Autonomy, to argue that regulation is necessary in relation to some forms of medical interference, even if it tramples over autonomy. He raises concerns about the boundaries imposed on what kinds of children we may legitimately select through the use of assisted reproduction techniques, by focusing on the kinds of children that might be chosen. He compares those embryos, or children, selected for particular characteristics, such as sex, compatibility with an existing sibling, or perhaps deafness, with those that are deliberately not selected because they appear to have little chance of progressing to term, or exhibit specific genetic characteristics which might mean they are born with some kind of impairment. Having examined the issues he concludes, rightly, that “social and political processes will continue to set the limits of our reproductive autonomy” (Richards 2009, 219). The question is, should they? As long ago as 1957 the Wolfenden Committee Report argued that “there must remain a realm of private morality and immorality which is, in brief and crude terms, not the law’s business” (Wolfenden Committee 1957). Accordingly, it is undoubtedly true that some areas of life must remain essentially private if human flourishing is to occur, and that a person is “not accountable to society for his actions, insofar as these concern the interests of no person but himself” (Mill 1859/1948, 115). Nevertheless, it is at least possible that choosing whether, when, and with whom to have children, and what kind of child to have, is a decision that does have an impact on others within society, not least the children who will be the product of those decisions. As such, decision-makers in this realm might be expected to take the interests of others into account when exercising their autonomy, rather than merely pursuing their own goals. However, this approach occurs regardless of whether assisted reproduction is highly regulated or is left to the free market depicted by Cahn in Test Tube Families, where it might be expected that individuals would act in accordance with representations associated with liberal democratic philosophy.
In recent years feminists have critiqued the notions of autonomy promoted by traditional liberal thinking, which tends to regard persons as atomistic and overly segregated, in favour of what has become known as relational autonomy. The extent of the stereotypical representation of traditional liberal autonomy is questionable, and accordingly it is debatable whether it is an appropriate position from which to begin to evaluate it (Friedman 2006), but nevertheless, most commentators do. Robin West, for example, begins her feminist critique of autonomy from the premise that women’s lives are inevitably connected with others, and especially so with regard to conception, pregnancy, childbirth and motherhood (West 1991). This understanding of autonomy incorporates the view that as individuals we are all socially embedded and connected rather than isolated and self-interested, and will tend to make decisions on this basis (Mackenzie and Stoljar, 2000).
 Acknowledging the significance of the relational autonomy is important here, since it reveals the imperfect nature of autonomy with regard to many domestic relationships. Often such relationships exhibit inequalities, including inequalities of power, and consequently their characterisation in law has tended to marginalise some of those involved. In chapter 7 of Regulating Autonomy, a clear example of this is given by Jan Pryor, as she builds on earlier work (Day Sclater and Piper 2001) to disclose the imbalances in the relationship between children and step-parents. Children have, as Pryor explains, “historically been marginalised or even invisible” in these situations, so that the rights of step-parents as decision-makers have been prioritised, often without due regard for the perspectives of the children involved (Pryor 2009, 109). Discussion of these themes continues throughout Regulating Autonomy as the chapters examine areas beyond assisted reproductive technology to focus on intimacies and domestic relationships. In so doing it is inevitable that the discussions reveal the central role of gender in relation to choices and the way the law interacts with them. For instance, in his chapter Jonathan Herring explores the nature of autonomy to criticise the law’s approach to consent in rape and demonstrate that, without proper recognition of the context within which consent to sex occurs, the operation of autonomy is inevitably poorly understood. He explains here that “[T]he law has failed to show sufficient appreciation of the social and cultural context in which sexual penetrations take place (and) reduces consent to an isolated event” (Herring 2009, 68), and cautions elsewhere that “[U]ntil there is greater equality between men and women there is a danger that women’s autonomy will be used against them” (Herring 2010, 200).  
Cahn also considers issues of inequality and identifies gender, class and race as impacting upon both the incidence and treatment of infertility in the US (Cahn 2009, 133-44). Since access to infertility treatment is rarely available through insurance, money is clearly a key factor in who can gain access to it. Further, over 23% of those with incomes below $25000 have no health insurance anyway, resulting in higher incidence of infertility due to poor healthcare and advice. Alongside these disadvantages, people in these low income groups who do seek treatment will also be more susceptible to the ‘hard-sell’ advertising practices described earlier, and therefore also vulnerable to using sub-standard facilities. Generalisations should of course be avoided, and just because people might be vulnerable to exploitation in particular circumstances it cannot be assumed that they are exploited (Jenkins 2009, Biggs 2003). Where it does occur however, exploitation may be implicit or explicit, as previously explained in relation to feeding babies. The fact that women from all walks of life, in the US and the UK, are tending to leave childbearing until later in life, seeking financial and career security before embarking on motherhood may be indicative of this kind of phenomenon. Cahn speculates that the numbers of women postponing pregnancy reflects normative expectations fuelled, at least in part, by a string of high profile celebrity twin pregnancies to older women in recent years.
 This, she claims, encourages women to act autonomously believing they can have it all, without necessarily appreciating the consequences or where their own responsibilities lay (Cahn 2009, 25). Margaret Brazier & Emma Cave have similarly problematised the role of autonomy in healthcare more generally, “the problem is that the notion of autonomy has become distorted. Autonomy is wrongly understood as simply a right to ‘what I want’. The doctor becomes little more than a technician delivering what the consumer-patient demands” (Brazier and Cave 2007, 56). In the context of fertility treatment in the US, Cahn is concerned that autonomy in this guise influences the operation of the market and has negative consequences for those involved. 
At a superficial level one might expect that market-based regulation, which allows people to select the form of assisted reproduction that most suits their pocket, would be a good way to promote individual autonomy. However, in an explicit analysis of whether markets or state regulation are best placed to promote autonomy in area assisted conception in chapter 9 of Regulating Autonomy, Theresa Glennon reveals that private choices facilitated by the market can result in sad consequences that more paternalistic state regulation might prevent (Glennon 2009). Nevertheless, in some situations the lack of regulation in the US may be seen as beneficial, since at least it makes some choices readily available to those who seek treatment. In the UK, where there is only limited access to fertility treatment on the NHS, the close regulation of service providers means that the services that are available are necessarily limited to those procedures that have gained legislative approval. In this way choice, and autonomy, is constrained.

Autonomy is clearly a fluid and context dependent concept. It is also clearly relational and contingent upon relational situations, especially with regard to reproduction and the use of reproductive technologies. Decisions of this type are always taken within the context of relationships, whether that be the relationship between partners who are prospective parents, the prospective parent and the gamete donor or provider, or the relationship between the prospective parent and the putative child. Naomi Cahn has focused particularly on quality control issues surrounding the provision of donor gametes and infertility services, as well as the impact of market regulation on family formation and the children created by artificial reproductive technologies, especially in relation to their understanding of their identity parentage. Her view chimes loudly with the discussion of the prioritisation of the welfare of the child over the individual autonomy rights of divorcing or separating parents, conducted by Maclean and Eekelaar in chapter 6 of Regulating Autonomy. More broadly however, her call for more regulation is at odds with the majority of the contributors to Regulating Autonomy. 
The social and legal regulation of the intimate sexual and caring relationships associated with reproduction and the family is complex and complicated. Both of these books recommend ways of doing it better than is currently the case. But, whilst contrasting their contents provides useful insight into the shortcomings of the regulatory environments in the US and the UK, it also reveals inherent challenges to feminism autonomy and the law that are yet to be resolved.
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