Minimum Pricing for Alcohol: A Millian Perspective

The Alcohol etc. (Scotland) Act 2010, which came in to force in October 2011, bans price promotions that make it cheaper to purchase alcohol in larger quantities (such as 3-for-2 deals) and thereby possibly encourage people to drink more than they otherwise would have done. As I write, the Scottish government is proposing further measures, to include a minimum price per unit of alcohol (The Scottish Government, n.d.). This is not their first attempt to introduce minimum pricing. The Scottish National Party (SNP) proposed a minimum price, then set at 45 pence/unit, in the previous parliament, when operating as a minority government (British Broadcasting Corporation, 2011). With the SNP now a majority in Holyrood (the Scottish parliament) the chances that a new bill will be successful are much increased. Moreover, the issue of alcohol pricing is not by any means a peculiarly Scottish issue. The Scottish Government website (n.d.) quotes support for minimum pricing from, amongst others, Carl Sargeant, Welsh Local Government and Communities Minister, and Edwin Poots, Northern Ireland Health Minister. While the Welsh Assembly Government does not currently have power to legislate on alcohol licensing, it is clear that if a minimum price is introduced in Scotland and proves successful then other governments may follow suit. This makes the matter of alcohol pricing one for urgent attention.

A full assessment of this pricing policy is, of course, beyond the scope of a single paper. It would depend, in particular, on further theoretical and empirical investigation into its likely consequences. For purposes of the present paper, I shall grant to proponents of minimum pricing that the consequences of this measure would be as they predict.
 My question is whether these consequences would legitimate such a measure. I shall not, however, provide a definitive answer, even to this question. Rather, my aim is merely to set out what the influential 19th century liberal John Stuart Mill would have said about minimum pricing.

Mill’s ideas, as expounded in his 1859 essay On Liberty, have exerted significant influence on public policy. It is often noted that the 1957 Wolfenden Report (or Report of the Departmental Committee on Homosexual Offences and Prostitution), which recommended the decriminalization of homosexuality in the UK, employed essentially Millian reasons (e.g. Tebbit, 2000, 113-7; Moffat, 2005, 1098-9). Other commentators have discussed how Millian principles might be applied to the regulation of various activities, including pornography (Dyzenhaus, 1992; Vernon, 1996), genetically-modified food (Holtug, 2001), hate speech (Brown, 2008), quarantine law (Parmet, 2008), and reproductive cloning (Moffat, 1998, 587-95; Burley, 2008). Some of these commentaries focus on interpreting Mill’s own views, while others are more speculative extrapolations of his views to other areas, but all assume that we can learn something important from seeing what Mill, or a contemporary Millian, might say about the issue in question. Mill is taken to be an exemplar of the liberal tradition, or at least one prominent strand within that tradition, and On Liberty thus serves to show how such liberals might reconcile the value of individual liberty and need for social regulation. We may not agree with Mill’s conclusions on any given issue, and I do not attempt to defend them here, but they represent one particularly influential way of approaching problems of social regulation. Thus, when debating public policy on some given matter, it is worth considering what Mill might say about it, in order to have a clear statement of the liberal position. We might, ultimately, choose to reject this, favouring for instance a more conservative stance, but if we do then the onus is on us to answer Mill’s arguments.
My aim here is to outline a Millian approach towards alcohol and, in particular, to the Scottish government’s minimum pricing proposal. Since alcohol is a matter that Mill explicitly touches upon at several points in On Liberty, my goal will be to provide a faithful reconstruction – rather than speculative extrapolation – of his views. I shall begin by outlining Mill’s general thesis, before considering its implications for alcohol policy. Only after examining a Millian approach to alcohol as a whole do I turn to what he might have said about the Scottish government’s minimum pricing policy. I conclude that Mill would probably have considered this policy unjustified, because its stated intention is paternalistic, but – perhaps ironically – he would have allowed the government to tax alcohol, with much the same effect.

I. The Harm Principle

Mill’s On Liberty famously defended the view that “the sole end for which mankind are warranted, individually or collectively, in interfering with the liberty of action of any of their number, is self-protection… [i.e.] to prevent harm to others. His own good, either physical or moral, is not a sufficient warrant” (Mill, 1977, p. 223). This so-called ‘harm principle’ has had a profound impact upon public policy, but its interpretation has been the subject of much controversy among commentators. It is frequently complained, for instance, that Mill does not provide any account of what constitutes harm, thereby leaving the application of this principle indeterminate.

In fact, Mill does have an account of harm that rests upon his utilitarian moral theory. As he goes on to say, “I regard utility as the ultimate appeal on all ethical questions; but it must be utility in the largest sense, grounded on the permanent interests of man as a progressive being. Those interests, I contend, authorize the subjection of individual spontaneity to external control, only in respect to those actions of each, which concern the interest of other people” (Mill, 1977, p. 224). The account that Mill offers of happiness in his Utilitarianism is also the source of much controversy (Brink, 1992; Saunders, 2010, 2011; Sturgeon, 2010). For present purposes, one important element of Mill’s view is that, though individuals ought in almost all cases to be left free to live as they choose, this is not because individuals are infallible judges of their own good. Sometimes individuals may wrongly think something good for them when it is not. Conversely, sometimes they make wrongly think something harms their interests when it does not. If Mill is concerned only with true or objective harms, then not everything that we take to be harmful is in fact grounds for interference. Jeremy Waldron (1987) employs such a line to argue that ‘moral distress’, or offence at having one’s deeply-held convictions challenged, is not a harm, because it is not something we have a genuine interest in avoiding.

Setting aside, for the moment, the question of when interference in individual liberty is justified, Mill states that it is not justified to interfere with someone’s conduct for their own good, either physical or moral. This is generally taken to represent a prohibition on two kinds of interference, namely paternalism and legal moralism. Put briefly, paternalism is interfering with another’s conduct for her own good, whether that be to make her life go better or to prevent her from harming herself (Arneson, 1980). Legal moralism is the view that it is the business of the law to uphold moral standards as such and thus that the law may prohibit, for example, homosexuality or the eating of pork (Mill, 1977, p. 284) on the grounds that it is immoral. Mill suggests that these considerations are not reasons that justify interference with another’s freedom. “These are good reasons for remonstrating with him, or reasoning with him, or persuading him, or entreating him, but not for compelling him, or visiting him with any evil in case he do otherwise…. The only part of the conduct of any one, for which he is amenable to society, is that which concerns others. In the part which merely concerns himself, his independence is, of right, absolute” (Mill, 1977, p. 224).

Such remarks have led a number of interpreters to conclude that Mill’s harm principle rests upon a distinction between ‘self-regarding’ and ‘other-regarding’ action (Wollheim, 1973, p. 2; Riley, 1991, pp. 15-16). It is not permitted for society to interfere with an individual’s actions, provided they affect only himself, but it is permitted to interfere if his actions also affect others. This distinction is, however, problematic (Wollheim, 1973, pp. 26-7; Rees, 1991, pp. 172-4). Moreover, I have argued elsewhere that it does not fit Mill’s intentions (Saunders, n.d.). Suppose, for the sake of argument, that we could distinguish self-regarding and other-regarding actions. Some acts might indeed be purely self-regarding, and therefore immune from interference, for instance masturbating within the privacy of one’s own house. But many acts that we do affect others, at least indirectly.
To be sure, Mill is not committed to saying that the fact that someone is harmed by my conduct is sufficient reason to interfere. Harm to others is necessary, but not sufficient, to justify intervention (Rees, 1991, p. 185; Riley, 1991, p. 16). Nonetheless, if we think that all other-regarding conduct can in principle be interfered with, then you might seek to prevent me from marrying the person of my choosing on the grounds that they are not good enough for me. That is, if Mill’s harm principle is reduced to the view that we cannot intervene in self-regarding conduct, but may intervene in other-regarding conduct, then you might justifiably intervene paternalistically (that is, for my own good) in my conduct, provided that it also affects others. This, I assume, is not Mill’s intention. 
I propose that the harm principle is better interpreted not as a distinction between actions that can permissibly be interfered with and actions that cannot, but rather between justified reasons for interference and reasons that are not adequate grounds for interference. While this interpretation is by no means unanimously accepted, it is endorsed by a number of others (e.g. Ten, 1980, pp. 40-1; Skorupski, 1989, p. 343; Rawls, 2007, pp. 290-2; Mulgan, 2011, p. 118). Recall that Mill speaks of whether certain ends warrant interference. Moreover, his objection to paternalism is an objection to certain reasons for intervention. Whether my restriction of your liberty is paternalistic or not depends upon my reasons for it. It is only paternalistic if consideration of your good is at least one of my reasons for interference, but I might interfere solely for some other reasons (say, to prevent you from harming me) in a way that merely happens to serve your interests too and this would not be paternalistic. Thus, one and the same intervention might or might not be consistent with Mill’s harm principle, depending upon its justification.

Consider a ban on homosexuality. One putative justification runs as follows: i) fulfilling relationships are an important part of leading a good life, ii) homosexual relationships cannot be fulfilling, therefore iii) homosexual relationships are an impediment to leading a good life. While this argument may rest upon a false premise, and hence provide no justification whatsoever, my point is that the justification it purports to give is paternalistic: people should be prevented from entering homosexual relationships because such relationships prevent them from having truly fulfilling heterosexual relationships. An alternative justification for prohibiting homosexuality, however, is that it is morally wrong, regardless of any effect it has upon practising homosexuals. Again, we might question whether it is indeed wrong, or whether it is the law’s business to prohibit all moral wrongs, but the point is that this putative justification is moralistic. But now suppose that a ban on homosexuality is proposed in order to combat the spread of Sexually-Transmitted Diseases (STDs), such as AIDS. Once again, we may think that this is not an adequate justification for the measure it is supposed to justify, but it is entirely consistent with Mill’s harm principle: the purpose of this restriction is to prevent harm to others, rather than to promote the good of those interfered with or to enforce the community’s accepted moral standards.

I propose that we take Mill’s harm principle as a restriction upon the reasons that can justify interfering in someone’s liberty. The only reasons that can justify such intervention are those that appeal to harm to others. Thus, paternalistic reasons carry no justificatory weight, even if the action to be interfered with does affect other people. It follows that self-regarding actions are in general immune from interference, because the only possible reason there might be to interfere cannot apply, since self-regarding actions (by definition) cannot harm others.
 On this view, we cannot tell whether an intervention is justified simply from knowing what is to be interfered with; we need to know the reasons for interference. Of course, people may have multiple intentions behind a single action. I may interfere with your conduct both in order to protect others and to protect you. But, in this case, Mill’s position is that the paternalistic reasons carry no weight: my intervention is justified only if the harm thereby prevented to others would be enough to justify interfering with your liberty. Moreover, where possible, we should seek ways to prevent this harm without limiting your freedom (if this is possible and less costly, then limiting your freedom is not justified, since it is not necessary in order to prevent the harm).
One worry that someone might have with this approach is that someone may misrepresent their reasons. Suppose, for instance, that a religious conservative disapproves of homosexuality on moral grounds, but proposes prohibition for the ostensible purposes of combating the spread of STDs. It might look as if people’s paternalistic or moralistic preferences are given free reign, provided that they can operate under cover of some harm-to-others-based reason. In fact, this is not so. Remember, on the view proposed, paternalistic or moralistic reasons carry no weight when it comes to justifying policy. Thus, even if someone’s motive for proposing intervention is their own paternalistic or moralistic inclinations, such intervention is only actually justified if there are sufficient harm-to-others-based reasons for intervention, independent of these other reasons. Mill is explicit that our motivation for acting need not be the same as what justifies our action, for instance someone who saves another from drowning acts rightly even if they did so in hope of reward (Mill, 1985, pp. 219-20). If some action causes sufficient harm to others to justify banning it, then it does not matter whether one’s motive for proposing a ban is, in fact, paternalistic: the ban is nonetheless justified.

II. Mill on Alcohol

Having laid out the general contours of Mill’s position, I will now show how he would approach the regulation of alcohol, drawing in particular upon several passages in which he explicitly discusses either alcohol specifically or stimulants more generally. I shall postpone discussion of minimum pricing until the following section. Here, my aim is to establish the general way in which Mill applies his principle to the case of alcohol.

The first point to note is that confines his defence of individual liberty to “human beings in the maturity of their faculties” (Mill, 1977, p. 224). Children can permissibly be protected from themselves, as well as from others. Indeed, Mill comments that society has “absolute power” over children during the early part of their existence (Mill, 1977, p. 282). His point, however, is that society has ample opportunity to instil in them the capacities to choose wisely. If, upon reaching adulthood, a person still desires to act in a manner that society deems bad, then the blame should fall on society, for failing to provide a proper education. Once someone has reached adulthood, they have the right to decide for themselves how they wish to live, provided they do not harm others. If they choose badly, then any harm they suffer is their own responsibility and, moreover, will serve as a salutary example to others (Mill, 1977, p. 283). Thus, banning the sale of alcohol to minors is justifiable, but society has no right to regulate what adults do, except where necessary to prevent harm to others.

To be sure, Mill is not endorsing a life of idle drunkenness; his point is merely that if this is someone’s choice, and she does not harm others, then society has no business in trying to prevent her from wasting her own life. The harm she suffers is enough, without society adding further punishment (Mill, 1977, pp. 279-80). To think otherwise, Mill argues, amounts to saying that “it is the absolute social right of every individual, that every other individual shall act in every respect exactly as he ought; that whosoever fails thereof in the smallest particular, violates my social right, and entitles me to demand from the legislature the removal of the grievance (Mill, 1977, p. 288). This is a view that Mill rejects because “it acknowledges no right to any freedom whatever, except perhaps to that of holding opinions in secret…. [and] ascribes to all mankind a vested interest in each other’s moral, intellectual, and even physical perfection, to be defined by each claimant according to his own standard” (Mill, 1977, p. 288). Not only does this leave little, if any, room for individual freedom, but it may simply be impossible to act in a way that offends no one. Suppose the Christians think it a violation of their social right if anyone does not worship the Christian God and no one but the Christian God, while the Muslims consider it a violation of their social right if anyone either does not worship Allah or worships anyone other than Allah. Whatever one does, in this society, will violate the self-defined social right of at least one of these groups.

Thus, Mill rejects the supposition that we have any right that others live as we would like them to. All we can insist upon is that their conduct not be such as to cause us harm. Simply being drunk is not, in itself, harmful to others and thus not something that society has the right to regulate. Society can only rightfully intervene if someone violates a specific duty to the public or causes perceptible hurt to others (Mill, 1977, p. 282). “If, for example, a man, through intemperance or extravagance, becomes unable to pay his debts, or, having undertaken the moral responsibility of a family, becomes from the same cause incapable of supporting or educating them, he is deservedly reprobated, and might be justly punished; but it is for the breach of duty to his family or creditors, not for the extravagance” (Mill, 1977, p. 281). Similarly, we may punish a policeman for being drunk on duty, but not simply for being drunk (Mill, 1977, p. 282). Presumably such considerations would also justify laws against, for example, drink-driving. But the mere fact that I find others’ drunkenness distasteful, even disgusting, is no more grounds for interference than the fact that I dislike others’ religious or sexual practices. I may seek to avoid association with these people, thereby exercising my own freedom (Mill, 1977, p. 278), or I might try to persuade them to change their ways (Mill, 1977, p. 277), but I have no grounds for coercing them.

Of course, this is all based upon the supposition that drinking alcohol causes no harm to others, but this might be disputed. We know, for instance, that some people are violent when drunk, as evidenced by the fights that break out on many city streets around pub closing time. Perhaps, it might be suggested, this gives us justifiable grounds for interfering, since here the reason is to prevent harm to others. It is true that, interpreted in the way I have proposed (as a restriction upon reasons for interference, rather than on what actions can be interfered with), Mill’s harm principle does allow us to interfere with conduct that is in itself harmless if this is necessary to prevent harms from occurring. We might, for instance, prohibit all cases of trespass, even if some are harmless, because doing so is the only way to prevent the harms that usually occur as a result (c.f. Ripstein, 2006). Perhaps, then, we might be justified in restricting the consumption of alcohol, in order to prevent the harms that occur as a result of drunken violence.
This measure might be potentially justifiable, but it does not follow that it is actually justified. Preventing harm to others is a legitimate reason for intervention, but to know whether intervention is all things considered justified we must balance the benefits (prevented harm to others) against the costs of intervention, including the loss of liberty for those restricted. Intervention is only actually justified if it does more good than harm. These considerations raise issues of proportionality. If harm can be prevented, while only prohibiting a narrow range of actions, then the prohibition may be justified; but if harm could be prevented only by prohibiting very many otherwise legitimate actions, then we may be better-advised to tolerate the harm for the sake of freedom. Consequently, justified restrictions will in general restrict as little as possible consistent with achieving their end.

We see one application of this reasoning in the fact that only drink-driving is restricted by law. Drunk drivers impose the risk of harm upon others as a result of their unsafe driving. Society may legitimately seek to prevent this risk. One way to do this is by criminalizing driving after consuming alcohol. We might alternatively seek to prevent this risk (drink-driving) by banning consumption of alcohol entirely. This might be more effective in preventing the harm, but it would also involve a greater loss of liberty, since non-drivers would be deprived of the right of a harmless drink. This latter alternative is therefore unjustified, since the interference in liberty is greater than necessary in order to prevent the harm. Prohibiting drink-driving specifically is (almost) as effective at preventing the harm, but much less costly to liberty generally, and so more likely to be justified.

Mill himself offers a similar example, concerning violent drunks. A general prohibition on alcohol might be the most effective way of preventing drunken violence, but it would again come at the cost of preventing responsible consumption of alcohol. Better, then, is to find some way of targeting only the violent drunks, as we target only drink-drivers. This is precisely what Mill suggests:

‘Drunkenness, for example, in ordinary cases, is not a fit subject for legislative interference; but I should deem it perfectly legitimate that a person, who had once been convicted of any act of violence to others under the influence of drink, should be placed under a special legal restriction, personal to himself; that if he were afterwards found drunk, he should be liable to a penalty, and that if when in that stated he committed another offence, the punishment to which he would be liable for that other offence should be increased in severity. The making himself drunk, in a person whom drunkenness excites to do harm to others, is a crime against others’ (Mill, 1977, p. 295).

Mill here proposes something like Anti-Social Behaviour Orders (ASBOs), which target only those with a history of drunken violence. There is no need to prevent others from enjoying alcohol responsibly in order to punish violence drunks. To the extent that the SNP seek to tackle drinking as a ‘public order’ issue, there are ways of doing this other than increasing the price of alcohol across the board, for instance through ASBOs, curfews, or laws against drinking in the streets. It would not be necessary to ban alcohol in order to preserve public order.
 Consequently, measures targeting all alcohol consumption indiscriminately are illegitimate, whether paternalistic in intent or not, since they unnecessarily restrict people’s liberty.

Mill’s just-quoted remarks come in the context of his discussion of trade. Though, in general, Mill subscribes to laissez-faire principles of free trade, he allows also that there is need for social regulation of trade. This is particularly the case when it comes to potentially dangerous goods, such as poisons. Once again, Mill thinks a blanket prohibition on all poisons unjustified. “If poisons were never bought or used for any purpose except the commission of murder, it would be right to prohibit their manufacture and sale. They may, however, be wanted not only for innocent but for useful purposes, and restrictions cannot be imposed in the one case without operating in the other” (Mill, 1977, p. 294). Nonetheless, for the purpose of restricting crime, it would be permissible to require all sellers of poisons to keep record of their sales. “Such regulations would in general be no material impediment to obtaining the article, but a very considerable one to making an improper use of it without detection” (Mill, 1977, p. 295). In other words, the minor inconvenience of having one’s transaction recorded is no loss of liberty to someone who wants the poison for legitimate ends and not, therefore, objectionable. Similarly, all poisons should be required to carry warnings, in order to prevent accidents, and this too is no violation of the buyer’s liberty (Mill, 1977, p. 294).

What Mill says about poisonous substances seems to apply mutatis mutandis to alcohol. The government may legitimately require manufacturers to state the number of alcoholic units in a given drink, so that people know how much they are drinking. They might even require alcoholic drinks to carry health warnings, as cigarette packets do. These measures do not prevent those who wish to drink from doing so; they merely serve to warn them of the potential consequences of their actions, thereby ensuring that they freely accept any harms that might befall them as a consequence. In other words, while this might be paternalistic, it does not restrict anyone’s liberty.
Furthermore, it is permissible for the state to regulate who may sell both poisons and alcohol and to impose certain conditions on the sale, provided that they are not too onerous on those who use these substances in permissible ways. Mill notes that “All places of public resort require the restraint of a police, and places of this kind particularly, because offences against society are especially apt to originate there. It is, therefore, fit to confine the power of selling these commodities (at least for consumption on the spot) to persons of known or vouched-for respectability of conduct; to make such regulations respecting hours of opening and closing as may be requisite for public surveillance, and to withdraw the licence if breaches of the peace repeatedly take place through the connivance or incapacity of the keeper of the house” (Mill, 1977, p. 298). Once again, it is permissible for the state to regulate the sale of alcohol, in order to reduce the risk of harm, provided that it can do so without appreciably restricting the freedom of others. Restrictions on when and where alcohol may be sold are permissible, provided that they not be too burdensome on people’s liberty. For instance, it may be sensible to prohibit sale of alcohol at petrol stations or to restrict it around football matches, in order to reduce the risk of drink-driving or crowd violence; but to allow only one licensed pub in any town or city would be too restrictive.

The state might also regulate the advertising of alcohol (and any other goods it deems fit). Mill allows that, in general, it should be permitted to advise or encourage others to do what it is permitted for them to do (Mill, 1977, p. 296). But, against this general presumption, he also sees some merit in the alternative view that the state “cannot be acting wrongly in endeavouring to exclude the influence of solicitations which are not disinterested, of instigators who cannot possibly be impartial––who have a direct personal interest on one side, and that side the one which the State believes to be wrong, and who confessedly promote it for personal objects only. There can surely, it may be urged, be nothing lost, no sacrifice of good, by so ordering matters that persons shall make their own election, either wisely or foolishly, on their own prompting, as free as possible from the arts of persons who stimulate their inclinations for interested purposes of their own” (Mill, 1977, p. 297). If people freely choose to drink, then that their choice must be respected, but it does not follow that the state should stand by and allow the producers or sellers of alcohol actively to encourage this through advertising.

Mill in general opposes state regulation of speech. He is adamant, for example, that the falsity of an opinion is not grounds to censor its expression (c.f. Mill, 1977, pp. 243-52). Nonetheless, the context of expression matters. Mill’s example is that is permissible to express the view that corn-dealers are starvers of the poor through the press, but not to incite an angry mob outside a corn-dealer’s house (Mill, 1977, p. 260). Similarly, we might restrict slogans such as ‘Guinness is good for you’. We might hold that it should be allowed within, say, a scientific study on the health effects of alcoholic beverages, but not in any form of advertising. The state does not restrict what is said but, as with licensing, it may restrict when or where things can be said.

Since the concern with advertising arises out of a concern about solicitation or inducement, these same reasons might also apply to promotional offers. We may, that is, worry if people are being induced to drink more than they otherwise would because the sellers and manufacturers of alcohol make it more attractive, for instance through special offers or incentives. For instance, if pubs or supermarkets are allowed to run ‘buy one, get one free’ offers, then someone who only wanted one drink might well end up having two. It seems that Mill was alive to such concerns and his remarks upon solicitation suggest that, whether or not he would have allowed such practices, he certainly did not regard them as unproblematic. The Scottish government’s existing legislation, prohibiting certain special offers on alcohol, is not therefore obviously contrary to Mill’s harm principle. This, however, turns us to the issue of alcohol pricing.

III. Alcohol Pricing

Thus far, we have seen that, though Mill seeks to protect a sphere of individual spontaneity and freedom from social intervention, his harm principle allows him to impose considerable restrictions upon alcohol, including controls on when and where it may be sold, who to, and on advertising. But, if the state may regulate the sale of alcohol, we might think the state could de facto ban it, by greatly restricting the circumstances in which it was sold. Such measures would not, of course, prevent people from brewing and drinking their own alcohol, but they would greatly reduce the consumption of alcohol. Mill was aware, however, that restricting the sale of a given commodity, such as alcohol, also serves to restrict its use. “Selling fermented liquors, however, is trading, and trading is a social act. But the infringement complained of is not on the liberty of the seller, but on that of the buyer and consumer; since the State might just as well forbid him to drink wine, as purposely make it impossible for him to obtain it” (Mill, 1977, p. 288).

Since it is not permissible for the state to prohibit the consumption of alcohol, it is also not permitted for it to use its otherwise legitimate powers of regulation in order to prevent (entirely or merely to some degree) such consumption. As we have seen, Mill allows that the state may legitimately regulate when and where alcohol can be sold, but this is to prevent harm to others, rather than to prevent the consumption of alcohol as such. One and the same restriction can be legitimate if implemented for one purpose, but illegitimate if implemented for some other purpose, as shown by the earlier example of homosexuality. Thus, while the state may have legitimate reasons to restrict the sale of alcohol, discouraging drinking is not one of them. “The limitation in number, for instance, of beer and spirit houses, for the express purpose of rendering them more difficult of access, and diminishing the occasions of temptation, not only exposes all to an inconvenience because there are some by whom the facility would be abused, but is suited only to a state of society in which the labouring classes are avowedly treated as children or savages, and placed under an education of restraint” (Mill, 1977, pp. 298-9). The state may have good reasons to restrict the number of public houses, but stopping adults from drinking as they see fit is not one of them, and amounts to unjustified paternalism (if for the good of those individuals).

Mill makes similar remarks concerning alcohol pricing. It is not legitimate for the state to increase the price of alcohol for the purpose of discouraging people from drinking. “To tax stimulants for the sole purpose of making them more difficult to be obtained, is a measure differing only in degree from their entire prohibition; and would be justifiable only if that were justifiable. Every increase of cost is a prohibition, to those whose means do not come up to the augmented price; and to those who do, it is a penalty laid on them for gratifying a particular taste” (Mill, 1977, p. 298).

We might question whether merely increasing the price of something (here alcohol) is really analogous to prohibiting it altogether. Remember, however, that Mill allows that they differ in degree; his claim is that this difference in degree does not amount to a difference in kind. Suppose the government introduced a minimum price of £1,000 per unit of alcohol. This would effectively prohibit all bar the very rich from purchasing alcohol (and thus from consuming it, unless either stolen or home-brewed). If we grant that this is an effective prohibition, however, then it seems that we must concede that a minimum price of 45p per unit is different only in degree and, likewise, an effective prohibition for those that cannot afford this. It might be responded that there is some point, between 45p and £1,000 at which the difference in degree becomes a difference in kind, but it is not obvious where that point would be (perhaps it differs for each potential consumer), and we might always ask whether there really is any significant difference between two prices either side of this point.

Mill’s claim is that if paternalistic reasons cannot justify prohibiting alcohol, then they cannot justify making it more expensive either, for this is of a kind with prohibition. An increase in the price of alcohol, Mill might say, is equivalent in practice to fining those that drink it.
 Paternalistic reasons, recall, may be “good reasons for remonstrating with him, or persuading him, or entreating him, but not for compelling him, or visiting him with any evil in case he do otherwise” (Mill, 1977, p. 224). Thus, Mill recognizes that others may interfere with our liberty in ways that stop short of compulsion. To prevent someone from drinking is a restriction of their liberty, but so is threatening them with punishment if they drink. Some contemporary philosophers have denied this. Hillel Steiner, for instance, holds that one is only unfree to do something if one is unable to do it, so threats or punishment do not diminish one’s liberty (Steiner, 1994, pp. 22-32). Perhaps Mill could concede that there is a sense in which one remains free to drink, even if threatened with punishment for doing so, so long as this threat still requires justification and cannot be legitimated by paternalistic reasons, any more than physical prevention.

Whether or not we accept Mill’s argument, it seems likely that he would reject the Scottish government’s minimum pricing policy. The only legitimate reason for the state to interfere in individual conduct is to prevent harm to others. While attempts to curb drinking may have this aim, it would not require a general prohibition on drinking, but rather should be targeted at those instances of drinking that impose the risk of harm on others, such as drink-driving or drinking for those with a history of drunken violence. There is no need for the state to impede the freedom of those who drink responsibly, either by banning alcohol altogether or by making it more costly. Thus, the SNP proposal either restricts liberty more than is necessary for its end (public order) or is, at least in part, intentionally paternalistic. Since the harms to others that arise from drinking can, it seems, be tackled by less intrusive measures and paternalistic reasons cannot, according to Mill, justify restricting someone’s liberty, introducing a minimum price for alcohol would, for Mill, be an unjustified interference in people’s freedom.
There is, however, one further twist in this tale. The Scottish government have repeatedly stressed that their minimum pricing policy is not a tax, presumably because that would be even less popular with voters. Had the policy been introduced as a tax, though, then Mill might have considered it justifiable. Shortly after arguing that the state ought not to increase the costs of certain activities for the purpose of deterring competent adults from those activities, Mill goes on to add: “it must be remembered that taxation for fiscal purposes is absolutely inevitable; that in most countries it is necessary that a considerable part of that taxation should be indirect; that the State, therefore, cannot help imposing penalties, which to some persons may be prohibitory, on the use of some articles of consumption. It is hence the duty of the State to consider, in the imposition of taxes, what commodities the consumers can best spare; and a fortiori, to select in preference those of which it deems the use, beyond a very moderate quantity, to be positively injurious. Taxation, therefore, of stimulants, up to the point which produces the largest amount of revenue (supposing that the State needs all revenue which it yields) is not only admissible, but to be approved of” (Mill, 1977, p. 298).

In other words, not all increases in costs are illegitimate: as with any other restriction, it all depends upon the justification. Mill allows that we may avoid those whose conduct we disapprove of and that this may amount to a penalty attached to their conduct, but this is legitimate because it is not purposely inflicted as punishment (Mill, 1977, p. 278). Simply attaching greater costs to some ways of life is not itself objectionable; we need to look at the reasons for doing this. The state cannot make alcohol more costly with the aim of discouraging people from drinking, but it can do so for the purpose of raising revenue.

I have argued that the harm principle rules out certain justifications for interfering in individual liberty. As noted above, however, this does not prohibit intervention that is motivated by paternalistic (or moralistic) reasons, provided that these measures can be given adequate justification that does not depend upon these excluded reasons. Mill suggests that raising necessary tax revenue is an appropriate justification for state action (presumably he sees this as necessary to preventing harms). Thus, a tax on alcohol can be justified as a means of raising income, and this is so even if the motivation of governors is to discourage drinking. In this case, the policy is justified as a means to raise revenue, while the effect of discouraging drinking is merely a side effect, albeit a welcome one.

Conclusion

I have considered a Millian response to the Scottish government’s proposals for a minimum price on alcohol. While I have not, here, sought to defend Mill’s conclusions, I believe it informative to consider what a leading figure in the liberal tradition would say about such proposals. My interpretive conclusion is that, while Mill would allow the state to regulate the sale of alcohol in various ways, he would most likely regard a minimum price policy as illegitimate interference with the liberty of those who wish to drink. At the very least, he would entirely reject paternalistic reasons, which seem to play some role in the SNP’s proposal. While one might still seek to justify minimum pricing solely in terms of preventing harm to others, Mill would allow such a measure only if it was shown, first, that the social harm prevented was greater than the liberty lost and, second, that less costly alternatives were ineffective. The burden is on proponents of such restrictions to show that they are necessary and expedient. To justify minimum pricing thus requires either meeting this burden or rejecting the Millian framework. Ironically, however, the same Millian reasoning suggests that the Scottish government might legitimately have been able to achieve its ends if it proposed a tax on alcohol, which could be justified as a means to raise revenue, without having to rely on paternalistic reasons.
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� This is, of course, a crucial concession. The proposal is not justified if not efficacious. Moreover, even if it would be efficacious, it would need to be shown that no less costly alternative would be (almost) as good.


� This is true as an approximation. Since laws have to be framed in general terms, it may be that some harmless actions are prohibited by a law that aims to prevent harms. But this is a case where intervention is over-inclusive. This would not be legitimate if it were practical to prevent the harms without interfering in the harmless actions. I return to such issues below.


� At least, not logically necessary. As an empiricist and utilitarian, Mill’s ultimate conclusions must rest on what proves efficacious. It might be shown that no other measures would in fact successfully prevent social harms that arise from drinking and that preventing these harms outweighs the loss of liberty that minimum pricing would entail. Then, and only then, would Mill be reconciled to such a proposal. Since questions of efficacy must be bracketed here, it is perhaps better to re-state my conclusion more moderately: for Mill, the presumption would be against minimum pricing, unless and until it was shown to a) prevent more social harm than good and b) be the least costly way of doing so. Any harm that drinkers do to themselves, however, would not be counted in these calculations.


� We might deny this, for instance pointing to the different expressive implications of increased price and a fine. But consumers do not always respond to these signals as the price- (or fine-) setters intend. If people regard a fine as a price, then they may be more likely to act in the undesirable way!





