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Law 

Doctor of Philosophy  

THE DUTY OF GOOD FAITH IN INSURANCE LAW: A STUDY OF SAUDI LAW 

COMPARED TO ENGLISH LAW 

By: Arwa Ibrahim A Aljallal 

The duty of good faith in insurance law is a significant legal principle in remedying the 

asymmetry in information between parties of an insurance contract. Such duty in Saudi 

insurance laws is not clear whether regarding its concept, limits, remedies or its application to 

intermediaries, with many legal gaps surrounding its application. Also, the number of cases 

containing a violation of the duty of good faith is considered ‘high’ and mostly done by the 

assureds. On the other hand, the consequences of breaching the duty of good faith may have 

serious effects on the insurance cover and liability of the parties. Hence, there is a need for 

clarifying the duty as a whole to make it more comprehendible, and to provide 

recommendations for developing the approach of Saudi insurance laws in general and 

regarding the duty of good faith in particular  considering the various legal gaps in current 

laws and regulations. The Saudi enforcement and judicial systems lack experience in 

insurance cases due to the late official recognition of insurance as a transaction and the 

relatively recent promulgation of insurance laws and regulations. Considering Islamic law’s 

doubts about insurance as a contract, insurance was practised in Saudi Arabia without official 

laws for a long period and the effects were disastrous on the assureds and on the industry. 

Commercial or conventional insurance is forbidden in Saudi Arabia, as the first 

comprehensive law regulating the insurance business which was not promulgated until 2003, 

indicates that only cooperative insurance is to be practised there. The English experience as 

an international hub for insurance and reinsurance provides valuable guidance to develop 

Saudi insurance laws and regulations, especially because English Insurance laws were used 

as a source of guidance when initially drafting Saudi insurance laws. In this thesis, the duty of 

good faith will be examined and compared in English and Saudi insurance laws and 

regulations. Suggestions for developing Saudi insurance laws will be given throughout, to 

improve the application of the duty and to balance the rights of the assureds and insurers. The 

suggestions aim to clarify the duty and to fill the legal gaps by developing  a just approach 

regarding the concept of the duty of good faith, its limits, application to intermediaries, and 

remedies available in case of its breach, with a general consideration to protect policy 

holders, besides providing overall recommendations to improve the Saudi legal system 

regarding insurance. The thesis can clarify such duty of good faith and the remedies of breach 

and provide suggestions to fill the legal gaps in Saudi insurance laws benefiting assureds, 

legal practitioners, judges, insurance committees and insurers, on top of providing more 

understanding of Saudi insurance laws where information is scarce. It can also create a better 

understanding of the Islamic/cooperative insurance model adopted in Saudi Arabia and its 

differences from other countries adopting the same model. 
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 1.1 INTRODUCTION 

Like any other industry, insurance cannot operate efficiently and fairly unless clearly 

regulated and organised by state laws and regulations.
1
 In fact, insurance is an important 

financial and economic sector in any country, which adds even more weight to the need for a 

set of strict regulations and laws for both ends of the insurance operation.
2
 Insurers need those 

laws to be able to operate within certain standards maintaining the interest of the public. At 

the same time, assureds need those laws, since they alert them of their obligations and protect 

them against any violation or exploitation.
3
 The duty of good faith as a significant legal 

principle in insurance contracts experiences many problems in its application, by assureds and 

insurers.
4
 Those problems can relate to poor comprehension of the concept of the duty, its 

limits, or the consequences of breaching it.
5
 This in turn led to an increased amount of 

                                                                                                                                                        

1
 N. Feetham , A Guide to Insurance: Combining Governance, Compliance and Regulation (Spiramus Press Ltd 

2012) 4-8 ; K. Meier, The Political Economy of Regulation: The Case of Insurance (SUNY Press  1988) 33 

2
 Ibid. 

3
 Ibid. 

4
 See below. 

5
 For example, in business insurance, the Mactavich Group found that 87% of insurance buyers did not know the 

extent of the burden of the duty, while 65% do not review information provided to insurers. From the revision of 

100 cases, it was found that material information is often not provided properly, with the same errors repeated in 

most cases; see Mactavish, Corporate Risk & Insurance – The Case for Placement Reform, The Mactavish 

Protocols (Mactavish 2011) found in 

<http://www.ukmediacentre.pwc.com/imagelibrary/downloadMedia.ashx?MediaDetailsID=1890> accessed 20 

May  2012; see The Law Commission and Scottish Law Commission, Insurance Contract Law: The Business 

Insured’s Duty of Disclosure and the Law of Warranties: Joint Consultation (Law Com CP No 204, Scot Law 

Com DP No 155, 2012) (LCCP 2012) paras 4.29–4.37.  

http://www.ukmediacentre.pwc.com/imagelibrary/downloadMedia.ashx?MediaDetailsID=1890
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litigation, consuming more time and money.
6
 Such problems must be taken seriously in light 

of the decreased role of brokers in performing the duty and providing proper presentations of 

the risk.
7
 

In addition, the harsh consequences of breaching the duty, which may reach to invalidating 

the whole insurance cover, can be unfair to innocent assureds.
8
 Insurers, on the other hand, 

may not realise that this duty is mutual, meaning that they are required to perform their 

obligations in the contract with good faith too. Such a situation can be justified, at least under 

                                                                                                                                                        

6
 There is a high number of reported cases regarding issues of non-disclosure and misrepresentation. For 

business insurance for example, there were 41 reported cases between 2010 and 2012. Also, 30% of Airmic 

members (the Risk Managers Association, which usually buy insurance on behalf of large companies) in 2010 

stated that they were faced with insurers challenging them regarding those issues in the last five years; See 

Airmic, Non-Disclosure of Material Information - Member Survey’ (Airmic 12 March  2010) found in 

<http://www.airmic.com/research/survey/non-disclosure-material-information-member-survey-2010> accessed  

21 Dec 2010; See LCCP 2012 paras 4.25–4.28. Regarding Saudi Arabia, it has been observed by the Insurance 

Dispute Resolution Committee (IVDRC), which is responsible for reviewing insurance cases, that the number of 

cases containing a violation of the duty of good faith principle is considered ‘high’ and is mostly done by the 

assureds; Interview with Insurance Dispute Resolution Committee (IVDRC) members, IVDRC (Saudi Arabia, 9 

January 2013).  

 

7
 The fees of brokers were decreased dramatically in 2010, by 30% compared to 2007 according to the 

Mactavish Group report. This means brokers will have less time to examine the risk and present it properly to 

insurers; See Mactavish, Corporate Risk & Insurance – The Case for Placement Reform, The Mactavish 

Protocols (Mactavish 2011) found in 

<http://www.ukmediacentre.pwc.com/imagelibrary/downloadMedia.ashx?MediaDetailsID=1890> accessed 20 

May, 2012 ; See LCCP 2012 paras 4.38–4.41. 

 

8
  English Marine Insurance Act 1906 (MIA1906), s 17; See The Law Commission and Scottish Law 

Commission, Insurance Contract Law: Misrepresentation, Non- Disclosure and Breach of Warranty by the 

Insured (Law Com CP No182, Scot Law Com DP No 134, 2007) (LCCP2007). 

http://www.airmic.com/research/survey/non-disclosure-material-information-member-survey-2010
http://www.ukmediacentre.pwc.com/imagelibrary/downloadMedia.ashx?MediaDetailsID=1890
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the English Marine Insurance Act 1906 (MIA1906), where the only remedy for breaching 

good faith is avoidance.
9
 Hence, there is a need for clarification of the duty to all industry 

players as well as for developing its approach towards a more fair and satisfactory result, and 

for supporting the judicial and enforcement systems in their application of the duty.  

In this thesis, the issue of good faith as an important cornerstone of the insurance contract will 

be explored, and two legal systems compared, namely the English and Saudi legal systems. 

The research will examine the mutual duties of the insurer and the assured in good faith, 

honest representation, and disclosure, in a comparative analysis between English  insurance 

laws, taking into account the latest proposals of the Law Commissions and the Consumer 

Insurance (Disclosure and Representations) Act 2012 (CIA2012)
10

, and the Saudi, relatively 

new, insurance laws, adopted under the umbrella of Sharia’a as a prevailing legal system.
11

 

When the work was finalised in March 2014, the second  set of the  draft clauses  for the 

forthcoming Insurance Contract Law Draft Bill were issued by the Law Commissions, while 

                                                                                                                                                        

9
 Ibid. 

 

10
 The CIA2012 was given the Royal Assent on the 8

th
 of March, and came into effect on the 6

th
 of April 2013 

(Commencement order 2012, SI 2013/450). 

11
 The first official  comprehensive insurance law regulating the insurance business  (disregarding the old 

Commercial Court 1931) is the ‘Law On Supervision of Cooperative Insurance Companies’  (LSCIC2003)  By 

the Royal Decree M/32 dated 1/8/2003; See <http://www.sama.gov.sa/sites/SAMAEN/Insurance/ 

InssuranceLib/4600_C_InsuraLaw_En_2005_08_17_V1.pdf > accessed 28 August 2009; See also the 

LSCIC2003  Implementing Regulations are promulgated by the decision by the Minister of Finance No 569/1 

dated 21/4/2004; See 

<http://www.sama.gov.sa/sites/SAMAEN/Insurance/InssuranceLib/4600_C_ReguExecutive 

_En_2005_08_18_V1.pdf > accessed 28 August 2009. 

 

http://www.sama.gov.sa/sites/SAMAEN/Insurance/%20InssuranceLib/4600_C_InsuraLaw_En_2005_08_17_V1.pdf
http://www.sama.gov.sa/sites/SAMAEN/Insurance/%20InssuranceLib/4600_C_InsuraLaw_En_2005_08_17_V1.pdf
http://www.sama.gov.sa/sites/SAMAEN/Insurance/InssuranceLib/4600_C_ReguExecutive%20_En_2005_08_18_V1.pdf
http://www.sama.gov.sa/sites/SAMAEN/Insurance/InssuranceLib/4600_C_ReguExecutive%20_En_2005_08_18_V1.pdf
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the first set of draft clauses were issued in January.
12

 The work mainly considers the situation 

before the draft clauses and the forthcoming Bill, even though the draft clauses are eventually 

incorporated for purposes of completion.  

The purpose for such comparison is mainly to develop a logical approach for Saudi insurance 

laws towards dealing with the duty of good faith in insurance contracts, regarding its concept, 

limits and remedies and its application to intermediaries, with a general consideration for 

protecting policy holders and balancing the interests of insurers. Further, the comparison aims 

to provide recommendations for Saudi insurance regulators and legislators regarding the duty 

and its remedies. Saudi Arabia, as a newcomer, needs such recommendations as an added 

insight to what is going to other parts in the world in that respect and a rich English 

experience can provide a learning model. England, on the other hand, is reforming its dated 

insurance laws and thus recommendations can be a useful source to bear in mind for proposed 

reforms or future cases. 

The thesis is divided into eight chapters. This chapter, which is the first, will provide an 

overview of the research, review the literature in the area, and indicate the significance of 

such a study. Also, it will formulate the research problem, aims, objectives and questions, 

followed by its methodology. The second chapter will investigate the insurance contract from 

an Islamic law perspective. This will offer an adequate basis to comprehend the Saudi 

insurance legal system, which only allows the Islamic model of insurance to be practised in 

the country, and will give an overview of the arguments of Islamic scholars surrounding 

insurance. The third chapter will consider insurance in Saudi Arabia, in terms of the market, 

history, and regulation. Such a chapter is important to understand the influence of those 

factors on the current insurance laws and regulations in Saudi Arabia and on the duty of good 

                                                                                                                                                        

12
 For draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014.  

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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faith in particular. The fourth chapter will explore the concept of duty of good faith in English 

and Saudi general contract laws. This gives an insight into the origin of the duty and how 

deep the concept is rooted in contract laws in general in both legal systems. After that, the 

concept and limits of the duty of good faith, honest representation and disclosure will be 

discussed thoroughly, in both English and Saudi insurance laws, which will constitute the 

fifth chapter of the study. That will be followed by the sixth chapter, which will review the 

role of intermediaries in performing the duty of good faith in Saudi and English insurance 

laws. Such revision is crucial given the important role of brokers in conducting the insurance 

operation especially in England. The remedies for breaching the duty of good faith in 

insurance contracts will be analysed from the perspective of English and Saudi insurance laws 

in the seventh chapter. Finally, overall conclusions and recommendations will be highlighted 

in the last chapter of the thesis, the eighth chapter. The recommendations are directed to 

develop a reasonable approach for Saudi insurance laws to deal with the duty regarding its 

concept, limits, remedies, and its application to brokers, with a general consideration for 

protecting policy holders.  
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 1.2 LITERATURE REVIEW AND RESEARCH SIGNIFICANCE 

There is abundant literature concerning the duty of good faith in English insurance laws.
13

 

Some literature questions the need for the duty in the first place in insurance laws, as in 

Butcher’s arguments.
14

 However, most literature criticises the harshness of the duty and its 

unsuitability to the new century and contemporary needs of the society.
15

 After the Law 

Commissions’ proposals presented in the consultation paper published in 2007 concerning the 

pre-contractual duty of good faith, non-disclosure and misrepresentation
16

 (LCCP 2007), 

evaluations of those proposals and suggestions began to be produced in abundance. Soyer 

argued these proposals in business insurance
17

 and consumer insurance
18

 in detail. Merkin 

                                                                                                                                                        

13
 R. Merkin, Colinvaux's Law of Insurance (9

th
 edn, Sweet and Maxwell 2010); J. Lowry, P. Rawling & R. 

Merkin, Insurance Law: Doctrines and Principles (3
rd

 edn, Hart Publishing 2011); J. Birds, Modern Insurance 

Law (9
th

 edn, Sweet & Maxwell 2013); M. Clarke, G. Burling & R. Purves, The Law of Insurance Contracts (6
th
 

edn, Informa 2009);  P. Eggers, S. Picken, & P. Foss, Good Faith and Insurance Contracts (3
rd

 edn, 

Informa2010). 

 

14
 C. Butcher, ‘Good faith in Insurance Law: A Redundant Concept?’ (2008)  5 JBL 375. 

 

15
 For example see Sir A. Longmore, ‘An Insurance Contracts Act for a New Century’ [2001] LMCLQ 356; Sir 

A. Longmore, ‘Good faith and Breach of Warranty: Are We Moving Forwards or Backwards?’ [2004] LMCLQ 

158. 

 

16
 The Law Commission and Scottish Law Commission, Insurance Contract Law: Misrepresentation, Non- 

Disclosure and Breach of Warranty by the Insured (Law Com CP No182, Scot Law Com DP No 134, 2007). 

17
 B. Soyer, ‘Reforming Pre-Contractual Information Duties in Business Insurance Contracts – One Reform Too 

Many?’ (2009) 1 JBL 15. 

 

18
 B. Soyer, ‘Reforming the Assured's Pre-Contractual Duty of Utmost Good Faith in Insurance Contracts for 

Consumers: Are the Law Commissions on the Right Track?’ (2008) 5 JBL 385. 

http://www.routledge.com/books/search/author/peter_macdonald_eggers/
http://www.routledge.com/books/search/author/simon_picken/
http://www.routledge.com/books/search/author/patrick_foss/
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and Lowry discussed the insurance law reform project as a whole, and the distinction between 

consumer and business insurance.
19

 The reforms to the law relating to intermediaries and 

warranties are also considered.
20

 After the Law Commissions’ report produced in 2009 

(LCCIL2009)
21

 Lowry addressed its proposed changes with a view of a unified regime.
22

 

Swaby also argued the need for a legal reform.
23

 It must be noted that the LCCIL2009 was 

introducing proposals  for  the  draft bill of Consumer Insurance (Disclosure and 

Representations)  which was issued later in 2011 (CIB2011), 
24

 and which then was later 

issued as the Consumer Insurance (Disclosure and Representations) Act in 2012 (CIA2012).
25

   

It is worth mentioning that another aspect of good faith that began to draw the attention of 

academics and critics is the post contractual duty of good faith owed by the insurer and the 

                                                                                                                                                        

19
 R. Merkin & J. Lowry ‘Reconstructing Insurance Law: The Law Commissions’ Consultation Paper’ (2007) 71 

(1) MLR 95, 98-103; J. Lowry ‘Redrawing the Parameters of Good Faith in Insurance Contracts’ (2007) 60 (1) 

Current Legal Problems 338,354. 

20
 Ibid,103-110.  

 

21
 The Law Commission and Scottish Law Commission, Consumer Insurance Law: Pre-Contract Disclosure 

And Misrepresentation (Law Com No 319, Scot Law Com No 219, 2009) (LCCIL2009)  

 

22
 J. Lowry, ‘Whither the Duty of Good Faith in UK Insurance Contracts’ (2009) 16 (1) Connecticut Insurance 

Law Journal 97,147. 

 

23
 G. Swaby, ‘Insurance Law: Fit for Purpose in the Twenty First Century?’ (2010) 52 (1) IJLM 21, 26. 

 

24
 Consumer Insurance (Disclosure and Representations) Bill HL (2010-12) 274  

25
 The CIA2012 was given the Royal Assent on the 8

th
 of March, and came into effect on the 6

th
 of April 2013 

(Commencement order 2012, SI 2013/450). 
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assured, or the ‘continuing duty of good faith’.
26

 Insurers’ post contractual duty of good faith 

and the award of damages for late payment of claims were considered by Clarke,
27

 Lowry & 

Rawling,
28

 Alasady 
29

 and Ying,
30

 while assureds’ fraudulent claims were argued by Lowry & 

Rawling
31

. After the publication of the Issue papers and the Law Commissions’ Consultation 

paper concerning the post contractual duty of good faith in 2011,
32

 assessments of the 

                                                                                                                                                        

26
 This happened after the “Star Sea” [2001] UKHL 1; [2003] 1 AC 469. ; see N. Hird, ‘Case Comment: The 

Star Sea – The Continuing Saga of Utmost Good Faith’ (2001) 311 JBL 314; B. Soyer, ‘Continuing Duty of 

Utmost Good Faith in Insurance Contracts: Still Alive?’ [2003]  LMCLQ 39; H. Yeo, ‘Post-Contractual Good 

Faith – Change in Judicial Attitude?’ (2003) 66  (3) MLR 425; A. Naidoo & D. Oughton, ‘The Confused Post-

Formation Duty of Good Faith in Insurance Law: from Refinement to Fragmentation to Elimination?’ [2005] 

JBL 346 ; A. Naidoo, ‘Post-Contractual Good Faith – A Further Change in Judicial Attitude’ (2005) 68 (3) MLR 

464. 

 

27
 M. Clarke, ‘Compensation for Failure to Pay Money Due: A “Blot on English common law Jurisprudence” 

Partly Removed’ (2008) 4 JBL 291. 

 

28
 J. Lowry & P. Rawling, ‘Insurers, Claims and the Boundaries of Good Faith’ (2005) 68 MLR 82. 

 

29
 J. Al-Asady, ‘Damages, Late Payment and Indemnity Insurance’ [2006] JBL 396. 

 

30
 C. Ying, ‘Damages for Late payment of Insurance Claims’ (2006) 122 LQR 205. 

 

31
 J. Lowry & P. Rawlings, ‘Fraudulent Claims: Framing the Appropriate Remedy’ [2006] JBL 338.  

 

32
 The Law Commission and Scottish Law Commission, Insurance Contract Law: Post Contract Duties and 

Other Issues, A Joint Consultation Paper (Law Com CP No 201, Scot Law Com DP No 152, 2011) (LCCP 

2011) ; The Law Commission and Scottish Law Commission, Damages for Late Payment and the Insurer’s 

Duty of Good Faith (Issues Paper 6, 2010) (IP6) ; The Law Commission and Scottish Law Commission, 

‘Reforming Insurance Contract Law: The Insured’s Post-Contract Duty of Good Faith’ (Issue Paper 7, 2010) 

(IP7). 
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proposals took place.
33

 Some considered damages as remedies for late payment by insurers,
34

 

while others’ assessments considered fraudulent claims by assureds.
35

  

When looking at the duty of good faith in insurance law from a comparative perspective, one 

can discern that there is not much up to date literature about the subject. Derrington evaluated 

the duty of good faith between Australian and English insurance laws on one hand and French 

and Norwegian insurance laws on the other.
36

 Tarr and Tarr adopted a comparative approach 

of the duty of good faith among the Anglo Commonwealth countries, namely the UK, 

Singapore, New Zealand and Australia.
37

 Furthermore, the duty of good faith between 

American and English marine insurance laws was compared by Schoenbaum back in 1998, 

where different aspects of the duty, e.g. sources, history, and tests of materiality, were 

                                                                                                                                                        

33
 R. Aikens, ‘The Post-Contract Duty of Good Faith in Insurance Contracts: Is There a Problem That Needs a 

Solution?’ (2010) 5 JBL 379. 

 

34
 G. Swaby & P. Richards ‘Insurance Reforms: Rebalancing the Kilter?’ [2011] JBL 535, 547; J. Goodliff, 

‘Late Payment of Insurance Claims: A Legal or a Regulatory Issue?’ (2011) 123 Journal of the British Insurance 

Law Association 23, 26; L. Mance, ‘The 1906 Act, Common Law and Contract Clauses – All in Harmony?’ 

[2011] LMCLQ 346, 350. 

 

35
 G. Swaby, ‘Insurance Law Reform: Deterring Fraud in the Twenty-First Century’ (2011) 53 (6) International 

Journal of Law and Management 413, 427.  

 

36
 S. Derrington, ‘Non-Disclosure and Misrepresentation in Contracts of Marine Insurance: A Comparative Over 

view and Some Proposals for Unification’ [2001] LMCLQ 66. 

 

37
 A. Tarr & J. Tarr, ‘The Insured's Non-Disclosure In The Formation Of Insurance Contracts: A Comparative 

Perspective’ (2001) 50 (3) International and Comparative Law Quarterly 577.  

 



11 

 

 

discussed.
38

 However, these studies were conducted before the new changes in English 

insurance laws and the proposed reforms regarding the duty of good faith. Hence, literature 

needs to be enriched with more up to date comparative material in this respect. Even on a 

European level, good faith in insurance law context was not tackled thoroughly. European 

Insurance laws in general were considered in Compendium in insurance law.
39

 However, 

most studies were dated and concentrated on the harmonisation process and the creation of a 

single market, rather than critically examining the characteristics and peculiarities of each law 

of the member states.
40

 Thus, doctrinal comparative studies are certainly needed between the 

English system and other legal systems.  

Concerning the duty of good faith in Saudi insurance laws and regulations, one can easily say 

that the literature in this area is scarce. Until now, the new insurance laws and regulations in 

general were not subject to an intensive discussion in academic articles or books. All that are 

found are some comments from several parties of the insurance operation in the 

newspapers.
41

 Saudi Shipping Law by Andreas Haberbeck
42

 may be the only book published 

                                                                                                                                                        

38
 T. Schoenbaum, ‘The Duty of Utmost Good Faith in Marine Insurance Law: A Comparative Analysis of 

American and English Law’ (1998) 29 (1) Journal of Maritime Law and Commerce 1.  

 

39
 R. Merkin & Hjalmarsson, Compendium in Insurance Law (1

st
 edn, Informa Law 2007) ; see also R. Merkin 

& A. Rodger, EC Insurance Law ( 1
st
 edn, Longman 1997). 

 

40
 M. Reichart, ‘The EU Insurance Industry: Are we Heading for an Ideal Single Financial Services Market?’ 

(2005) 30 (2) The Geneva Papers on Risk and Insurance 9 ; J. Basedow, ‘The European Insurance Market, 

Harmonization of Insurance Contract Law, and Consumer Policy’ (2001) 7 Conn Ins  LJ 495 ; M. Sterzynski, 

‘The European Single Insurance Market: Overview and Impact of the Liberalization and Deregulation 

Processes’ (2003) 3 (1) Belgian Actuarial Bulletin 42.  

 

41
 For example,  F. Alanazi, ‘Hal Asbab Tahrim Alta’amin Mantgyiah’, Aliqtsadiyah  Newspaper (Riyadh, 15 

March  2010)  <http://www.aleqt.com/2010/03/15/article_363842.html> accessed 13 Aug 2013 ;   

 

 

http://www.amazon.co.uk/s/ref=ntt_athr_dp_sr_2?_encoding=UTF8&search-alias=books-uk&field-author=Mr%20Angus%20Rodger
http://www.aleqt.com/2010/03/15/article_363842.html
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in English tackling Saudi insurance laws. Nonetheless, it dates back to the 1990s and only 

tackles those laws inter alia Maritime law. In other words, it is not wholly dedicated to 

discussing insurance laws, and it does not follow the recent changes in Saudi insurance laws.  

Based on the literature reviewed above, it is obvious that current study is worth conducting, 

as it can fill various gaps in the academic literature and add to knowledge in different aspects. 

Firstly, since the study considers the recent changes in English insurance laws and 

specifically the pre and post contractual duties of good faith, non-disclosure and 

misrepresentation, it can be an informative source to keep pace with those changes and 

provide insight for further scrutiny and analysis of the subject.  

Secondly, such research can be a valuable source to find about Saudi insurance laws, where 

the research gap is huge. It must be remembered that there are no up to date sources about 

Saudi insurance laws and regulations, even in Arabic. Accordingly, such a study can benefit 

not only the English speaking world, but also the Arabic speaking world, since it deals with 

new changes in laws in the country which have not been considered before.  

Thirdly, from a comparative standpoint, the research will be comparing the common law 

system presented by English insurance law and the Sharia’a law system as adopted in Saudi 

insurance laws and regulations. These legal models are different systems in their aspirations, 

principles and sources, and therefore the research can add to the knowledge of comparative 

law as well as insurance law. Furthermore, it must be remembered that when comparing 

English law with Saudi law we are actually comparing it with the Islamic approach in 

                                                                                                                                                        

F. Alanazi , ‘Ma’ogat Qda’a Altamin fe Almmlkah’ Alriyadh newspaper (Riyadh, 10 July 2010) 

<http://www.aleqt.com/2010/07/12/article_417928.html?related> accessed 12 June 2012 ; Algamdi E, ‘Nitham 

Alt’amin Wa Aqd Atam’min’ Alriyadh newspaper (Riyadh 10 Dec 2005) 

<http://www.alriyadh.com/2005/12/10/article114324.html> accessed 24 May 2012. 

42
 A. Haberbeck & M. Galloway, Saudi Shipping Law (Fairplay Publications 1990). 

http://www.aleqt.com/2010/07/12/article_417928.html?related
http://www.alriyadh.com/2005/12/10/article114324.html


13 

 

 

interpretation of insurance and the duty of good faith, which influences other Islamic 

countries in other regions, e.g. Malaysia and the GCC countries
43

. Therefore, the study can 

create a better understanding of insurance laws in those countries, which can have a positive 

effect on their market position and on attracting foreign investments.  

In other aspects, given the harsh consequences of breaching good faith, and since the 

conception of the duty and materiality may change by recent cases, the research can be a very 

useful source to review and analyse the recent case law in that area to stand on the recent 

changes. It must be remembered that the duty of good faith in insurance has not been clarified 

yet in Saudi laws, due to its recent adoption. Therefore, research in these areas can clarify 

such important duty to Saudi consumers, law practitioners, judges, arbitrators and investors in 

insurance. 

  

                                                                                                                                                        

43
 Which is short for Gulf Corporation Council and it includes Kuwait, the United Arab Emirates, Qatar, Oman 

and Saudi Arabia. 
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 1.3 RESEARCH PROBLEM, AIMS, OBJECTIVES AND QUESTIONS 

The main problem is that the duty of good faith in Saudi insurance laws is not clear whether 

with regard to its concept, limits, and remedies or to its application to intermediaries, with 

many legal gaps surrounding its application.
44

  It was indicated that the number of cases 

which contain a violation of the duty of good faith principle is considered ‘high’ and it is 

mostly done by the assureds. 
45

 On the other hand, the consequences of breaching the duty of 

good faith may have serious effects on the insurance cover and the liability of the parties. 

Hence, there is a need for clarifying the duty as a whole to the parties, legal practitioners, 

judges, and insurance committees in charge of viewing insurance cases to make it more 

comprehendible and understandable.  For the insurance parties, more comprehension is 

needed to be able to comply with the duty, while for judges or insurance committees, clarity 

is needed to be able to apply the principles on the cases correctly, taking into account that the 

enforcement and judicial system lack experience in insurance cases due to the late official 

recognition of insurance as a transaction and the relatively recent promulgation of insurance 

laws and regulations.
46

 It must be borne in mind that Islamic law’s suspicion towards 

                                                                                                                                                        

44
 Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013). 

45
 Ibid. 

46
 The first official comprehensive insurance law regulating the insurance business  (disregarding the old 

Commercial Court 1931) is the ‘Law On Supervision of Cooperative Insurance Companies’  (LSCIC2003)  By 

the Royal Decree M/32 dated 1/8/2003; See <http://www.sama.gov.sa/sites/SAMAEN/Insurance/ 

InssuranceLib/4600_C_InsuraLaw_En_2005_08_17_V1.pdf > accessed 28 August 2009.; See also the 

LSCIC2003  Implementing Regulations are promulgated by the decision by the Minister of Finance No 569/1 

dated 21/4/2004; See 

<http://www.sama.gov.sa/sites/SAMAEN/Insurance/InssuranceLib/4600_C_ReguExecutive 

_En_2005_08_18_V1.pdf > accessed 28 August 2009. 

 

http://www.sama.gov.sa/sites/SAMAEN/Insurance/%20InssuranceLib/4600_C_InsuraLaw_En_2005_08_17_V1.pdf
http://www.sama.gov.sa/sites/SAMAEN/Insurance/%20InssuranceLib/4600_C_InsuraLaw_En_2005_08_17_V1.pdf
http://www.sama.gov.sa/sites/SAMAEN/Insurance/InssuranceLib/4600_C_ReguExecutive%20_En_2005_08_18_V1.pdf
http://www.sama.gov.sa/sites/SAMAEN/Insurance/InssuranceLib/4600_C_ReguExecutive%20_En_2005_08_18_V1.pdf
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accepting insurance as a contract 
47

 led to its practice in Saudi Arabia without official 

recognition, laws, or regulations for a long time, and the effects were disastrous on the 

assureds and on the industry.
48

 Commercial or conventional insurance was forbidden in Saudi 

Arabia by ‘Haiat Kibar Alulma’ in its ‘fatwa’ in 1977,
49

 which permitted only cooperative 

insurance, and the first  comprehensive insurance law regulating the insurance business was 

not promulgated until 2003, and  indicated that only cooperative insurance was to be practised 

there. 
50

   

In addition, there is a need to provide recommendations for developing the approach of Saudi 

insurance laws and regulations in general, and regarding the duty of good faith specifically, 

considering the various legal gaps in the current laws and regulations. Such recommendations 

can guide regulators and policy makers in clarifying the laws and regulations towards a more 

comprehensive and fair approach, besides adding greater certainty and predictability, and 

eliminating discretion and arbitrary judgments. Also, it can guide the insurance committees 

when viewing insurance cases, as they are forced to deal with such legal gaps with no clear 

guidance. It is worth mentioning that the Insurance Violation and Dispute Resolution 

                                                                                                                                                        

47
 The main arguments in Islamic law against insurance are gharar (uncertainty), riba (usury) and gambling; See 

Ch 2. 

48
 See Ch 3 for more. 

49
 Haiat Kibar Alulma is a supreme body of Sharia’a jurists in Saudi Arabia. Fatwa is the opinion of this body 

which  is highly considered by the Saudi Arabian judiciary; See decision No 55, 10
th 

session in 25/3/1977. The 

prohibition of conventional insurance and the admissibility of cooperative insurance was also affirmed by the 

International Islamic Fiqh Academy, decision No  9 (2/9) , Jeddah , 22-28  Dec 1985, published in  2 (2) Majalt 

Almajma’a 545   and its opinion is highly respected in Saudi Arabia; See A. Haberbeck, ‘Insurance Under Saudi 

Arabian Laws’ [1986] LMCLQ 246. 

 

50
 Art 1 LSCIC2003 
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Committee in charge of viewing insurance cases in Saudi Arabia in the first instance 

(IVDRC) 
51

 stressed such need for clarity and guidance regarding the current insurance laws 

and regulations and specifically with regard to the duty of good faith.
52

 The English 

experience as an international hub for insurance and reinsurance can provide valuable 

guidance to develop Saudi insurance laws and regulations in that regard, especially since the 

Marine Insurance Act 1906 (MIA1906) and the Financial Services Market Act 2000 

(FSMA2000) were used as a source of inspiration and guidance when drafting Saudi 

insurance laws in the first place.
53

  

Hence, based on the research problem several questions have emerged: 

1. What is the view of Islamic law as applied in Saudi Arabia as regards insurance as a 

contract, and what are the main arguments against its admissibility? 

2. How was insurance regulated, conducted and enforced in Saudi Arabia before and 

after the LSCIC 2003 and its implementing regulations? 

3. To what extent does the duty of good faith, honest representation and disclosure exist 

in English general contract law, and in Islamic law, as the general contract law in 

Saudi Arabia? 

4. What are the concepts and limits of the duty of good faith in English and Saudi 

insurance laws and regulations? 

                                                                                                                                                        

51
 Art 20 LSCIC2003. 

52
 Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013). 

53
 E. Algamdi, ‘Nitham alt’amin wa aqd atam’min’  Alriyadh (Riyadh 10 Dec 2005) 

<http://www.alriyadh.com/2005/12/10/article114324.html> accessed 24 May 2012 

http://www.alriyadh.com/2005/12/10/article114324.html
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5. To what extent is the duty of good faith required by insurance intermediaries in both 

English and Saudi insurance laws?  

6. What are the legal remedies for breaching the duty of good faith, or in cases of 

misrepresentation or non-disclosure in insurance contracts in English and Saudi 

insurance laws and regulations?  

This study aims to provide a solid comparative analysis between Saudi and English insurance 

laws in the area concerning good faith, honest representation and disclosure between the 

parties of the insurance contract. The purpose behind the comparison is to develop 

recommendations for the approach of Saudi insurance law in general and for dealing with the 

duty of good faith in particular, using English insurance laws as an illustration and a learning 

model. Hence, the objectives of the study are formulated to serve this general aim as follows: 

Firstly, to provide an analysis of the insurance contract from an Islamic law perspective, and 

discuss the main arguments raised by Islamic scholars, against its admissibility.  

Secondly, to provide a conceptual background for the comparison by describing the insurance 

market and the legal environment in Saudi Arabia before and after the ‘Law On Supervision 

of Cooperative Insurance Companies’ promulgated in 2003 (LSCIC2003)
54

, along with its 

implementing regulations published in 2004.
55

  

                                                                                                                                                        

54
 By the Royal Decree M/32 dated 1/8/2003; See 

<http://www.sama.gov.sa/sites/SAMAEN/Insurance/InssuranceLib/4600_C_InsuraLaw_En_2005_08_17_V1.pd

f > accessed 28 August 2009. 

 

55
 The implementing regulations are promulgated by the decision by the Minister of Finance No 569/1 dated 

21/4/2004; See <http://www.sama.gov.sa/sites/SAMAEN/Insurance/InssuranceLib/4600_C_ReguExecutive 

_En_2005_08_18_V1.pdf > accessed 28 August 2009. 

http://www.sama.gov.sa/sites/SAMAEN/Insurance/InssuranceLib/4600_C_InsuraLaw_En_2005_08_17_V1.pdf
http://www.sama.gov.sa/sites/SAMAEN/Insurance/InssuranceLib/4600_C_InsuraLaw_En_2005_08_17_V1.pdf
http://www.sama.gov.sa/sites/SAMAEN/Insurance/InssuranceLib/4600_C_ReguExecutive%20_En_2005_08_18_V1.pdf
http://www.sama.gov.sa/sites/SAMAEN/Insurance/InssuranceLib/4600_C_ReguExecutive%20_En_2005_08_18_V1.pdf
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Thirdly, to critically compare the duty of good faith, misrepresentation and non-disclosure in 

the general contract laws within the two systems; this is Islamic law in the Saudi scene. 

Fourthly, to provide an in-depth evaluation of the concept and limits of the duty of good faith 

in insurance laws in both systems. 

Fifthly, to analyse the role played by the intermediaries in performing the duty of good faith 

in both English and Saudi insurance laws.  

 Sixthly, to examine the remedies for breaching the duty of good faith or cases of 

misrepresentation and non-disclosure in both English and Saudi insurance laws. 

Finally, to develop an overall recommendation for Saudi insurance laws and regulations in 

order to move towards a fairer and more comprehensive approach. 

 

.  

 

 

 

 

 

 

 

 

 

 

 



19 

 

 

 1.4 METHODOLOGY 

The current research is a doctrinal study as it mainly investigates the insurance laws in  

England and Saudi Arabia relating to the duty of good faith and analyses them. Doctrinal or 

theoretical legal research examines the law in a certain area, and can involve deep analysis of 

judicial reasoning and legislation.
56

 The researcher takes a legal principle or doctrine, then 

uses a holistic approach to collect the data from case law, legislation, status, treatise, 

academic articles, books, etc. to analyse it and see how it was developed and practised.
57

 It 

aims to assist legal professionals such as judges and lawyers in performing their tasks.
58

  

Further, the study employs an exploratory design as it serves the purpose of the research by 

getting primary information about Saudi insurance laws regarding good faith to be able to 

define problems surrounding them and explain them.
59

 It must be noted that there is 

insufficient knowledge about the duty of good faith in insurance law in Saudi Arabia, and 

therefore the author aims to explore the subject to be familiar with its elements and provide 

more insight, and then compare it to the English system.
60

 

As the main purpose of the study is to improve and develop recommendations for Saudi 

insurance law based on the experience of English insurance law regarding the duty of good 

faith, honest representation and disclosure, the study employs a comparative law 

                                                                                                                                                        

56
 I. Dobinson & F. Johns, ‘Qualitative Legal Research’ in M. McConville & W. Chui (eds), Research Methods 

for Law (Edinburgh University Press 2007) 16,18. 

57
 Ibid. 

58
 Ibid.  

 

59
 Kidder, L, Selltiz, Wrightsman, and Cook's Research Methods in Social Relations (Holt 1981) 15. 

60
 Ibid.  



20 

 

 

methodology. It provides a conceptual comparison between English and Saudi insurance laws 

regarding the duty of good faith, honest representation and disclosure, in order to reach the 

purpose and the objectives of the study. The comparative method allows promoting 

awareness of the law, taking into consideration the cultural and social dimensions to help 

comprehend the practice and development of law in various cultures.
61

 Bryce describes 

that it: 

“…collects, examines, collates the notions, doctrines, rules and institutions, which are found 

in every developed legal system, or at least in most systems, notes the point in which they 

agree or differ and seeks thereby to construct a system, which shall be natural…because it 

shows what particular means the ends, which all or most systems pursue have been best 

attained”
62

 

Even though there are several functions of comparative law methodology, using it as a guide 

for creating legislations and reforming existing laws and regulations may be the most 

dominant function behind employing such methodology, as Maine indicated: 

“The chief function of comparative jurisprudence is to facilitate legislation and the practical 

improvement of the law.”
63

 

Accordingly, the current study uses such methodology mainly for developing 

recommendations for the newly articulated Saudi insurance laws by reviewing the more 

experienced English insurance law. However, suggestions for English insurance laws are also 

                                                                                                                                                        

61
 D. Walker, The Scottish Legal System: An Introduction to the Study of Scots Law (8

th
  edn, Sweet & Maxwell 

2001) 55. 

 

62
 J. Bryce, Studies in History and Jurisprudence (Forgotten Books 2012) 186. 

 

63
 H. Maine, Village-Communities in the East and West (Henry Holt 1889) 4. 

http://www.questia.com/SM.qst?publisher=Henry%20Holt&publisherSearchType=1002&act=search
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given eventually, based on a logical analysis to protect assureds, especially given that English 

law is in the process of reformation. From that comparison, the Saudi legal system would 

benefit from having an insight into not only what aspects of law to adopt, but also which to 

avoid when solving a particular problem.
64

 Developing countries such as Saudi Arabia tend to 

utilise foreign legal experiences to meet the contemporary needs of their societies.
65

 Also, 

developed countries such as the UK use such methods to reform their laws and regulations 

and to look for better approaches to deal with legal problems.
66

 For example, in the course of 

reviewing the pre-contractual disclosure and misrepresentation in insurance laws, the English 

and Scottish Law Commissions looked at the experiences in many countries, whether civil 

law countries, e.g. France, Germany, and Norway, or common law countries, e.g. Australia 

and New Zealand.
67

  

Gordley argues that the law of a single state cannot be a subject of an independent study. If 

the problem requiring a solution is transnational, then one must look beyond one’s national 

law, even though those national laws tend to have individual solutions.
68

 The problems 

relating to good faith, disclosure, and representation in insurance contracts can be experienced 

in almost all countries. Often assureds do not really understand the concept of good faith and 

                                                                                                                                                        

64
 D. Tallon,‘Comparative Law: Expanding Horizons’ (1969) 10 JSPTL 265, 266.  

 

65
 W Kamba, ‘Comparative law a Theoretical Framework’ (1974) 23 (3) Int'l & Comp LQ 485, 496. 

 

66
 Ibid. 

 

67
 See for example, the LCCP2007, LCCP2012. 

68
 J. Gordley, ‘Comparative Legal Research: Its Function in the Development of Harmonized Law’ (1995) 43 (4) 

Am J Comp L 555. 
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its value in validating their cover to be able to comply with it.
69

 Also, insurers vary in 

applying good faith in their relationship with assureds. Hence, such an international problem 

requires us to compare solutions offered by different systems, and in the study English and 

Saudi laws are chosen to be able to understand the problem, even within one’s national 

dimension.  

The choice of comparing English insurance law to Saudi insurance law can be justified. The 

wealth of the English experience and its history in the insurance industry, together with its 

position as a leader and a centre of insurance and reinsurance in the world has attracted 

international attention and interest in its insurance laws, and provided the enforcement and 

judicial systems with experience in dealing with insurance cases and in the application of   

insurance laws. Saudi Arabia as a country with new experience in regulating insurance looked 

at the English legal experience as an inspiration in regulating insurance, despite many pitfalls 

in its protection of assureds.
70

 However, it took into consideration that only the cooperative or 

Islamic model of insurance is allowed in the country.
71

 Both systems are prototypes;  English 

law is a prototype of a common law country, while Saudi law represents a prototype of an 

Islamic law country. Hence, the results which will be generated from the research can apply 

to wider variety of Islamic countries, such as Malaysia, Indonesia, Pakistan, Egypt, etc. A 

prototypical case plays an illustrative role among other cases, as it consists of relevant akin 

                                                                                                                                                        

69
 See above under 1.1. 

 

70
 See below. 

71
 Art 1 LSCIC2003. 
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features. It often passes stronger theories and provides stronger evidence to other analogous 

cases.
72

  

In addition, English insurance laws, and specifically the Marine Insurance Act 1906 

(MIA1906) and the Financial Services and Market Act 2000 (FSMA2000), were employed as 

a model to the legislators in Saudi Arabia in the course of drafting the LSCIC2003 and its 

regulations and to the insurance committees reviewing insurance cases.
73

 It is often said that it 

is best to trace the law of a foreign origin in its natural habitat to be able to understand it 

within the socio economic conditions surrounding it and according to its practice by courts of 

origin.
74

 Hence, the choice of English insurance laws is natural. Examining English insurance 

laws comparatively will enhance the comprehension and acquaintance of the law and its 

application, which in its turn will improve the understanding and realisation of Saudi 

insurance laws and their application in courts and legal committees. The comparative 

methodology and the current comparison specifically are justified to help regulators to clarify 

the law and to serve the judicial process and support Saudi courts in filling legal gaps.
75

 It 

must be borne in mind that Saudi Arabia is a country which relies on codes regarding 

                                                                                                                                                        

72
 R. Hirschl, ‘The Questions of Case Selection in Comparative Constitutional Law’ (2005) 53 (1) The American 

Journal of Comparative Law 125,142. 

 

73
 The FSMA2000 was used in drafting the LSCIC2003 and its implementing regulations, while the MIA1906 

was used by the IVDRC  Committees in judging insurance cases; see E. Algamdi, ‘Nitham alt’amin wa aqd 

atam’min’  Alriyadh (Riyadh 10 Dec 2005) <http://www.alriyadh.com/2005/12/10/article114324.html> accessed 

24 May 2012 ; see Ch 3 for more. 

 

74
 U.Mattie, T. Ruskola,  & A. Gidi ‘Schlesinger’s Comparative Law Cases-Text Materials (7

th
 edn, Foundation 

Press 2009) 262-270. 

 

75
 See W. Kamba, ‘Comparative Law a Theoretical Framework’ (1974) 23 (3) Int'l & Comp LQ 485, 496. 

 

http://www.alriyadh.com/2005/12/10/article114324.html
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commercial cases, and courts and committees can face various legal gaps. Therefore, the 

English experience, as a common law system where courts ‘make the law’ by precedents, can 

be a precious source for the Saudi courts and legal committees. England, on the other hand, 

can benefit also from looking at how their rules are adopted in other environments, how they 

are enhanced, and how other systems escape from unfair or impractical solutions provided in 

the development and reform of their own laws.  

It is interesting to note that Islamic law and Saudi insurance laws and regulations are not 

terms which fully stand for the same concept. Like all laws in Saudi Arabia, insurance law 

must be compatible with Islamic law as applied in the country, and as the supreme law of the 

land.
76

 However, as it will be pointed out later, there are several cases where there are clear 

contradictions between Islamic principles on one hand and insurance laws on the other, to the 

extent that it is impossible that they can operate together or be versions of the same 

principles.
77

 The current study occasionally indicates the legal pluralism in Saudi Arabia 

resulting from the operation of Islamic law on one hand and the ‘man-made’ commercial 

codes on the other.
78

 This occasional comparison facilities the unification of laws and 

creating a single system within the country, that in its turn positively affects the 

understanding of Saudi insurance laws from an international perspective.
79

 

                                                                                                                                                        

76
 See Ch 3 ‘Insurance in Saudi Arabia’; Saudi Arabia applies Islamic law according to the Hanbali school of 

Islamic law.  

 

77
 Ibid. 

 

78
 Particularly in Ch 3.  

79
 See W. Kamba, ‘Comparative Law a Theoretical Framework’ (1974) 23 (3) Int'l & Comp LQ 485, 496. 
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The study attempts to reach its purpose and aim by collecting data from primary and 

secondary sources. Primary data include legislations, court reports, judicial commentaries, 

case law, interviews, and law commissions’ reports.
80

 Secondary data include books, journals, 

and conference proceedings.
81

 Moreover, the author’s own opinions, reflections and analysis 

are employed throughout the thesis.
82

 As the study adopts a doctrinal approach, the author 

will analyse all data gathered, including legal doctrines, status, and case law, using relevant 

legal theories and principles.
83

 Also, the author will select relevant judicial dicta to articulate 

and deduct legal principles from judicial decisions and explain legal concepts, after which the 

author will compare these elements within in the legal systems under examination and assess 

their similarities and differences. All material will be organised and analysed in a logical and 

coherent approach.  

After reviewing the literature regarding the subject and emphasising the significance of the 

research and methodology, the study will begin by giving an overview of insurance in Islam. 

Such an overview is important to explain the hesitance of Sharia’a law towards regulating 

insurance officially in Saudi Arabia which has its effect on the approach to insurance laws 

and regulations in the country and the duty of good faith in particular. 

  

                                                                                                                                                        

80
 I. Dobinson & F. Johns, ‘Qualitative Legal Research’ in M. McConville & W. Chui (eds), Research Methods 

for Law (Edinburgh University Press 2007) 16,18. 

81
 Ibid. 

82
 Ibid. 

83
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  CHAPTER 2

       INSURANCE IN ISLAM 
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 2.1 INTRODUCTION 

Insurance as an economical phenomenon in Europe was coined around the 13
th

 century as a 

result of the prominence of the marine trade between Italy and other Mediterranean countries; 

however, it was not until the 19
th

 century that insurance was observed in the Islamic world.
84

 

Therefore, it is fair to say that insurance as a financial transaction in its form today is 

considered a new financial transaction to the Islamic community. This late occurrence of 

insurance in Islam naturally justifies why insurance has not been under examination by 

ancient Islamic jurists in the early jurisprudence (ijthad) years. Ibn Abidin, who represents the 

Hanafi school of Islamic law 
85

, was the first Islamic Jurist who examined insurance under 

the term ‘sukara’ (security or sécurité), 86 derived from the Italian term siguare 87 and the Turkish 

term sigorta.
88

 Ibn Abidin’s view on the sukara contract was based on the distinction between 

the marine insurance contract concluded in a non-Islamic country, which is a contract without 

a rule, and the marine insurance contract concluded in an Islamic country, which in his view 

                                                                                                                                                        

84
 Vardit Rispler-Chaim, ‘Insurance and Semi-Insurance Transactions in Islamic History Until the 19

th
 Century’ 

(1991) 34 (3) Journal of the Economic and Social History of the Orient 142,143.  

 

85
 There are four main schools of law in Islamic jurisprudence under the Sunni approach: Hanafi, Shafai, Maliki 

and Hanbali. 

 

86
 E. Klingmuller, ‘The Concept and Development of Insurance in Islamic Countries’(1969) 43 Islamic Culture 

27, 30. 

 

87
 Quoted in C .F. Trenerry, The Origin and Early History of Insurance, (P S King & Son 1926) 107, as an early 

Italian term for marine insurance.  

 

88
 The word means 'insurance'. See: The Oxford English Turkish Dictionary ( 2

nd
 edn, OUP 1978) 422 . 
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is void and unbinding.
89

 As a justification for this view, he stated that the sukara contract 

constrains the person with obligations which he is not obliged to, according to Sharia’a law, 

and the Hanafi school specifically.
90

 The insurer in his opinion is on the same footing as a 

borrower or a tenant who is bound by a term in the contract to bear the risk of the goods they 

borrowed or rented.
91

 According to the Hanafi school, if the borrowed or rented goods have 

been destroyed, without any fault or neglect from the borrower or the tenant, the term will not 

binding to them. Thus, in the same way, the term must not be binding to the insurer.
92

 

In the last five decades, insurance has been the centre of attention of many Islamic 

conferences 
93

 and much Islamic literature
94

, due to its vast expansion in the Islamic world 

and its necessity to modern trade. The significance of the subject has resulted in a flourishing 

era of researches, books, and advisory opinions, and has produced a lush field for scrutiny 

                                                                                                                                                        

89
 Ibn Abidin, Hashiyat Radd al-Muhtir, vol 3 (2

nd
 edn, Albabi Alhalbi Press 1966) 169 and onwards. 

90
 Ibid. 

91
 Ibn Abidin, Hashiyat Radd al-Muhtir, vol 3 (2

nd
 edn, Albabi Alhalbi Press 1966) 169 and onwards. 

92
  Ibid.  

 

93
 For example,  Islamic Jurists Week (Damascus, April, 1961), The Seventh Conference for Islamic Researches 

(Cairo,  September, 1972), The First Conference of the Islamic Economy (Mecca,Feb,1976) and the Insurance 

industry in the Islamic World Conference (Cairo, Jan,2001).  

 

94
 For example, A. Aldrarir, Algharar Wa Authrh Fe Aluqod Fe Ilfqh Ilislame (1

st
 edn, Dar Nashr Althuqafh 

1967); M. Alzarga, Nizam Alta’amin Haqiqth Wa Alrai Alsharai Feh (1
st
 edn, Alrisalh Press 1983); S. Olyan, 

Alt’amin Fe Alsharia’a Wa Alqanon (3
rd

 edn, Dar Alshwwaf 1996); F. Abdulrahman, Alta’min Fe Ilislam (Dar 

Almtboa’at Aljamaia 2006).  
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and debate among Islamic Jurists on the legal rule of insurance under Sharia’a law.
95

 In this 

debate, three main approaches can be perceived. The first approach strictly prohibits all kinds 

of insurance whether it is cooperative or commercial, viewing it as comprising elements 

which are not acceptable in any contract under Islamic law, namely: gharar (risk or 

uncertainty), riba (usury) and gambling.
96

 It does not recognise any substantive difference 

between commercial and cooperative insurance, and therefore applies these claims to all 

kinds of insurance. Also, it views the charitable systems in Islam, such as zakat,
97

 waqaf 

(endowment),
98

 and aqil 
99

 as sufficient systems to play the role of security in society.
100

 The 
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 For example, M. Alsaleh, Altamin Baen Alahdr Wa Alibaha, (1

st
 edn, 2004); A. Aldrarir, Algharar Wa Authrh 
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st
 edn, Dar Nashr Althuqafh 1967); M. Alzarga, Nizam Alta’amin Haqiqth Wa 

Alrai Alsharai Feh (1
st
 edn, Alrisalh Press 1983); S. Olyan,  Alt’amin fe Alsharia’a Wa Alqanon (3

rd
 edn, Dar 

Alshwwaf  1996); F. Abdulrahman, Alta’min Fe Ilislam (Dar Almtboa’at Aljamaia 2006). 

 

96
 For example, Ibn Abidin, Hashiyat Radd al-Muhtir, vol 3 (2

nd
 edn, Albabi Alhalbi Press 1966) 169 and 

onwards ; M. Almutiei, Ahkam Alskoratah  (Nile Press 1906) 12;  A. Taj ‘Shrakit Altamin Mn Wjht Nathar 

Alsharia’a’ (The Seventh Conference for Islamic Researches, Cairo, September, 1972) ; M. Abuzahrah  

‘Altaleeg Ala Mothoa Agd Altamin’  (Islamic Jurists Week, Damascus, April, 1961); S. Olyan, Alt’amin fe 

Alsharia’a Wa Alqanon (3
rd

 edn, Dar Alshwwaf  1996) 169-171.  

97
 Zakat is the third pillar of Islam and it means redistribution of wealth in a manner that narrows the gaps 

between classes and groups, thereby contributing to social stability; see A. Korshaid, Islamic Insurance: A 

Modern Approach to Islamic Banking (Routledge Curzon 2004) 7. 

 

98
 Waqf is the retention of a property that cannot be sold and assignment of the usufruct for the benefit of a 

charitable or a humanitarian objective or for a specified group of people, such as members of the donor’s family; 

ibid 20. 

 

99
 Aqilah is a group of people, often the tribe, who pays a sum of money, ’diyyah’ as compensation on behalf of 
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second approach distinguished between types of insurance, and prohibited some types while 

allowing others. For instance, some scholars prohibited life insurance based on the riba 

argument but allowed other kinds of insurance,
101

 while other scholars permitted just car 

insurance amongst the other kinds
102

. However, the major distinction was between 

cooperative insurance
103

 and commercial or conventional insurance. Many proponents of this 

approach have permitted cooperative but not commercial insurance
104

, and even though they 

mainly admitted the assertions of gharar, and sometimes riba, they nonetheless believe that 

these can be used against consideration contracts only, represented in commercial insurance 

contracts. However, in donation contracts, as in cooperative insurance, these claims can be 
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forgivable as a type of support for these contracts, and an encouragement for the cooperation 

between members of the society against the risks faced. The third approach allowed all types 

of insurance, whether commercial or cooperative, subject to certain conditions.
105

 Its view 

was based on refuting the claims of gharar, riba and gambling in the insurance contract, 

which are the main claims of prohibition, or forgiving some of them for the public need. Also, 

their view was based on the doctrine of free interest and that Islam is not against creating new 

contracts since the original state of things is admissibility. Like the first approach, it does not 

recognise any substantial difference between commercial and cooperative insurance 

technically, but uses this claim to permit all kinds of insurance, both cooperative and 

commercial. 

This chapter will contribute towards providing a background to the development of insurance 

in Islam and its hesitance in accepting it as a new financial transaction, discussing the main 

views of Islamic scholars on insurance and the related arguments. This is necessary to 

comprehend the effects of such views on the legal environment of insurance in Saudi Arabia 

and specifically on the duty of good faith, considering that Sharia’a law is applied as the 

supreme law of the land. Such background is important considering that Saudi law is the core 

system in this comparison, and therefore the factors affecting it are vital. 
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Firstly, the author will discuss the main claims of prohibition, namely, gharar, riba and 

gambling. Secondly, the distinction between cooperative and commercial insurance will be 

discussed, to comprehend the different views on their legal ruling. Finally, the doctrine of free 

interest and creating new contracts as claims of admissibility will be argued.  
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 2.2 CLAIMS OF PROHIBITION 

 2.2.1 Gharar 

 I Definition 

Islamic jurisprudence recognises the doctrine of gharar as one of the main constraints on the 

contract in Islam.
106

 The literal meaning for the Arabic word gharar is broad and includes 

uncertainty, risk, delusion, and hazard that might lead to loss.
107

 An exact translation will be 

misleading; therefore, the Arabic word will be used. Gharar refers to any contract with 

probable items, or which contains an element of uncertainty.
108

 It can be classified into four 

categories: gharar in existence, in gaining, in amount and in time.
109

 Ibn Qayyim Aljwazyah, 

an early Jurist, described it as a situation where the vendor is not in a position to hand the 

subject matter to the buyer.
110

 Alqurafi described it as when the seller sells a subject matter 

                                                                                                                                                        

106
 Abu Hurairah narrated: “prophet  (P.U.H) prohibited sales of ‘whatever a pebble thrown by the seller hits,’ 

and sales in which there is chance or risk (Gharar)”;Y. Alnawwai, Sahih Muslim With Malawi Explanation 

(Kitab Albyoa’a, Dar Alsalaam 1996) 121, Hadith 1513. 

107
 Gharar is broader than uncertainty; it covers all kinds of undue risk. So derivatives transactions, for example, 

are tainted by gharar, see N. Foster, ‘Islamic Commercial Law (II): An Overview. Some Principles and Rules’ 

(Indret: Revista para el Análisis del Derecho, Barcelona, January 2007) found in 

<http://www.indret.com/pdf/405_en.pdf> accessed 12 Dec 2010. 

 

108
  See S. Alqarafi, Anwar Albroq Fe Anwa’a Alfurooq, vol 3 (Dar Alkutb Alalmiah 1998) 256 ; S. Aljawzyah,  

I’lam-Al Muwaqqein, vol 1 (Dar Alkutb Alalmiah 1991) 358 ; A. Alsunhori, Masadir Alhaqq, vol 3 (Ma’ahd 

Alderasat Alarbiah Alaliah 1967) 49. 

109
 Ibid. 

110
  S. Aljawzyah, I’lam-Al Muwaqqein, vol 1 (Dar Alkutb Alalmiah 1991) 358. 

 

http://www.indret.com/pdf/405_en.pdf


35 

 

 

which he cannot control, such as a fish in water.
111

 Alsunhori added an element of lack of 

knowledge, ‘jahl’.
112

 He stated that ‘ jahl’ can create gharar in the following situations: when 

it is not known whether the subject matter exists, or if it exists, whether it can be handed over 

to the buyer, or if it affects the subject matter in its genus, characteristics, quantum, identity, 

or condition.
113

 Moreover, lack of knowledge, ‘jahl’, regarding the date of future performance 

or price, may create gharar.
114

 Gharar can also be denoted as the risk of not getting the 

consideration from one of the parties, or as the ignorance of one of the parties of the specifics 

of the contract, which amount the transaction to gambling or betting.
115

  

In practice, nearly all commercial transactions contain an element of gharar. However, 

forbidden gharar must be material and in an excessive amount, as it can generate disputes 

between parties; for example, selling an unborn animal (Habal-al-Habalah).
116

 On the other 

hand, immaterial and slight gharar is forgivable, for example, selling a house though its 

foundations have not been seen, or renting a house for a month, where the month can be thirty 

days or thirty-one.
117

 Nevertheless, it is in the intermediate gharar where discrepancies 
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between jurists can be spotted.
118

 This can be examined, for example, in selling what is 

hidden in the ground, in selling at ‘market price’ without specifying the exact amount, and in 

the conditional sale (Albaia’a Almualag).
119

In an attempt to lay down a measure for the 

amount of gharar involved, Albaji stated that: 

“Slight gharar is that from which hardly a contract is free, while excessive gharar is that 

which dominates the contract that it comes to characterize it.” 
120

 

However, it is believed that classifying a contract as a gharar contract is a subjective decision 

which is influenced by time, technology and individual preference.
121

  

 II Islamic Legal Source 

In the Quran, there is no explicit prohibition of gharar; nevertheless, vanity and gambling are 

prohibited in many verses. For example, “And do not eat up your property among yourselves 

for vanities, nor use it as bait for the judges.”122
 

These verses have been viewed as the Quranic base for prohibiting gharar even though the 

word gharar is not mentioned. On the other hand, prophet Mohammed (P.U.H.) explicitly 

prohibited gharar in Sunnah 
123

 and numerated some contracts which contain a gharar 
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element and thus, it is prohibited by Sharia’a law, e.g. the purchase of the unborn animal in 

the mother’s womb.
124

 The prophet (P.U.H.) has then permitted salam sale (contract of sale 

with advanced payment and future delivery), subject to certain conditions that eliminate the 

gharar element.
125

 This was a response to the public interest and to facilitate trade and 

commerce. However, this permission was viewed by jurists as an exception to the general 

rule.
126

 In the salam sale, the conditions required included a full description of the goods and 

a named date for delivery.
127

Gharar is also prohibited by the consensus of the Islamic Jurists, 

which is the third source of ruling, after the Quran and Sunnah, under Sharia’a law.
128
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Nonetheless, there is a discrepancy regarding the level of gharar that amounts to prohibition, 

and its admissibility in donation contracts.
129

 

 III Gharar And Insurance  

Many scholars have agreed that an insurance contract comprises an excessive amount of 

gharar which renders it prohibited.
130

 They argue that insurance contract consist not only of 

one kind of gharar, but all four kinds, which makes it certainly prohibited.
131

  

Firstly, insurance consists of gharar in existence. The insurance sum is uncertain because of 

the uncertainty of the risk insured. This aleatory nature of the insurance contract is admitted 

by law scholars and insurance specialists, and believed to be a substantive element in the 

insurance contract.
132

  

Secondly, insurance contains gharar in gaining. This can be examined in insurance against 

damages, as the assured does not know at the time of the contract if he will obtain the 
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insurance sum, which he paid the premium against, or not. The reason is that it depends on a 

potential incident which may or may not happen.
133

  

Thirdly, insurance contains gharar in amount. The assured insuring against damages is 

ignorant at the time of the contract of the amount of indemnity he will obtain, since this kind 

of insurance considers the damages caused by the insured risk, not the amount agreed on in 

the insurance policy.
134

  

Fourthly, insurance contains gharar in time. The assured does not know at the time of the 

contract when he will obtain the indemnity, as it depends again on the occurrence of the 

insured risk, which is an uncertain event. Islamic Jurists have agreed that ignorance of time in 

consideration contracts renders the transaction void.
135

  

In addition, it was also argued that gharar in insurance contracts leads to disputes, e.g. fraud 

by the insured by creating deliberate accidents to obtain the indemnity.
136

 Moreover, it leads 

to easy gain without any equivalent consideration of work or goods.
137

 Also, it was claimed 

that gharar in insurance is not forgivable, as the forgivable gharar in consideration contracts 

must be ancillary to the contract (not in the core considerations) and when a necessity 

occurs.
138

 However, the insurance contract is not an admissible contract, and so the necessity 
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doctrine does not apply; nor is it the only way to conclude insurance, as there is an admissible 

alternative, i.e. cooperative insurance.
139

 

After viewing the main claims of the proponents of prohibiting insurance based on gharar, 

the author will now consider the claims of their opponents to arrive at a fair evaluation of the 

subject.
140

 

1. According to the Hanafi school of law, lack of knowledge by parties, ‘jahl’, is not 

always a barrier to the admissibility of the contract. 
141

Jahl must lead to a dispute 

preventing the execution of the contract to produce this effect.
142

 For example, if a 

person sold an unspecified ewe from a fold for a specified price, ‘jahl’ here is an equal 

claim between the parties, as the seller will allege to have the right of handing over the 

lesser quality ewe, and the buyer will allege to have the right to get the higher quality 

ewe. Therefore, the judge will find difficulty in organising the execution of the 

contract as  jahl here is preventing  the execution of the contract.
143

 On the other hand, 

if jahl does not lead to such a result, the contract will be admissible, even if the 

amount of jahl is large.
144

 For example, if someone has settled with the other party 

over all his rights for a specified consideration, then the settlement is admissible, as 
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the dropping of rights need not be executed.
145

 Nonetheless, consideration consists of 

execution, so it must be known.
146

 On that basis, Hanafis argued that in an insurance 

contract, jahl is not preventing the execution of the contract, and therefore must be 

admissible.
147

 Each premium has a specified price, and jahl in the number of 

premiums does not prevent executing the contract, as long as the insurer has 

undertaken that he will indemnify the assured during the contract period if the insured 

risk occurs.
148

 

2. The insurance contract is the way to remove gharar from the economic situation of 

people.
149

 When a trader, for instance, insures his goods in the sea, his fortune will be 

known and does not fluctuate.
150

 In fact, gharar is in not insuring, rather than insuring, 

when considering the financial situation of a person. However, assuming that the 

method used for that end, i.e. the insurance contract consists of gharar, it will be a 

minor gharar to remove this major gharar.
151
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3. The argument that insurance contracts lead to disputes because of fraud by the assured 

is misleading.
152

 In this author’s opinion, in the example given to support the 

argument, the main reason behind the dispute was fraud by the insured and not 

gharar. This reason can be noticed in insurance contracts just as in any other contract. 

In practice, any contract can lead to disputes between parties. There is no guarantee 

that a contract will be dispute free. Sharia’a law has attempted to eliminate disputes 

by avoiding their roots, and one of them is to avert gharar to ensure transparency in 

the contract and to avoid misconceptions about the subject matter or the other 

conditions which can lead to disputes. Nonetheless, in insurance contracts uncertainty 

has been reduced to the minimum by providing a full description of the of the insured 

risk, subject matter, conditions which must be complied with in order to obtain 

indemnity, situations which can render the policy invalid, maximum amount of 

indemnity, and price of the premium paid. Therefore parties will be fully aware of the 

limits of liability and description of the insured risk at the time of contracting which 

reduces the chances of disputes that can be caused by gharar or uncertainty. Disputes 

can arise, for instance, on proving that the risk was an insured peril, which is a matter 

of fact and material investigation and does not relate to gharar. In fact, this thorough 

information of the species of the insurance contract softens the harsh effects of gharar 

of all kinds and provides a justification for its tolerance.
153

  

4. When viewing insurance as a system and not as an individual contract, it was 

observed that gharar is light and not excessive.
154

 Regarding the insurer, he can arrive 
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at nearly precise possibilities for the occurrence of the insured risk depending on the 

law of large numbers and statistical data. This information allows him to calculate 

each premium correctly and to be more certain of his yearly revenues and financial 

statements.
155

 Regarding the insured, he has no gharar, or possibility of it, at all in the 

insurance contract when considering the main object of insurance, which is security. 

Security is fulfilled after concluding the insurance contract immediately, without 

depending on the occurrence of the risk.
156

 After insurance, there will be no difference 

to the insured between the occurrence and non-occurrence of the risk. If the risk does 

not occur, his rights will still be in place gaining peace of mind; however, if the risk 

does occur, he will be indemnified.
157

 In other words, the insured will obtain security 

either way, by concluding an insurance contract, removing any kind of gharar 

regarding the main goal of the contract. The contract of guardianship, as  a classic 

contract in the Islamic jurisprudence, is a clear example which indicates that security 

can be an object of a contract.
158

 

   

The opponents of this view based their arguments on the premise that ‘security’ is not suitable 

to be a ‘consideration’ or an object of the contract, and it is only a goal or a reason for the 

contract
159

 They claimed that the contract of guardianship, unlike insurance, consists of a 
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work from the guard which led to security, and it discharges the guard from responsibility for 

what cannot be prevented.
160

 The considerations in the guardianship contract are the work of 

the guard and the payments for the work, while in insurance, the considerations are the 

premiums and the indemnity.
161

 Hence, the analogy
162

 between the guardianship contract   

and the insurance contract is an analogy with a difference which makes it null.
163

 

Yet, to gain the feeling of security, a person is often prepared to offer the highest of prices. 

Also, there is no legal proof in Sharia’a law which indicates that security cannot be an object 

of a contract.
164

 In fact, when looking at the ‘Themmah’ contract, where ancient Islamic 

territories contracted with their Christian and Jewish residents to pay a sum of money, 

‘Jezyah’, for their security as residents, we will see that the notion of dealing with intangibles 
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and security as an object of a contract was not strange at all to Sharia’a law.
165

 It may be true 

that willingness to get security for a price can vary between different kinds of people 

depending on their attitude. Still, the market must not confine itself by fulfilling the needs of 

some people and ignoring the needs of others, as long as those needs according to Sharia’a 

law are not extravagant and vary between necessities and supplementaries.
166

  

Moreover, it is believed that this undertaking by the insurer to pay the indemnity when the 

insured risk occurs has grounds in Sharia’a law; for example, in the principle of obligatory 

promise according to the Maliki school of law, 
167

 and in the principle of obligatory promise if 

it was suspended by a licit condition according to the Hanafi school of law
168

 (the condition 

here is paying the instalments). When the instalments are paid, the promise becomes 

obligatory and the goal of it, which is security, is achieved immediately.
169

 Thus, there will be 

no gharar depending on the Juristic principle: “promises if suspended, will turn to be 

obligations.” and “promises suspended by a condition will be confirmed, when the condition 

is confirmed.”
170

  

The author is of the view that security can be an object of a contract, as even though we 

assume that it is a new object in Islamic contract law, it is admissible, according to the juristic 
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principle that the original state of things is admissibility unless there is evidence to the 

contrary from the Quran or Sunnah.
171

 However, the author is in disagreement with the view 

that denies any kind of gharar on part of the assured, due to the security that he will obtain 

from concluding an insurance contract, whether or not the risk occurs.
172

 

The author believes that claiming that the assured will gain peace of mind, when the insured 

risk does not occur, is not accurate. If the insured risk does not occur, the situation will 

merely result in a confirmation to the status quo, and not a real situation of security. This 

means that technically, the assured will lose his premiums for nothing in return. It must be 

borne in mind that the assured pays premiums to secure him when anything goes wrong, not 

if everything goes right. Suppose the assured had known that the insured risk would not 

happen, he would not have concluded the insurance in the first place. Thus, it can be said that 

security in an insurance contract is achieved only when the risk does actually occur. Another 

reason which justifies this result is that the author believes that security which can be the 

object of the insurance contract has a meaning different from security as a general term. 

Security that can be an object of an insurance contract, must have a value, or can be valued by 

a price. However, security in its wider meaning, which includes psychological feelings and 

peace of mind, is not suitable for valuation, as the matter is really subjective, with no clear 

standards to apply, even though some of these feelings and peace of mind  may be achieved 

by the payment of an indemnity. For instance, when insuring a house, the contract fulfils its 

object, i.e. security, only in the form of payment of the indemnity or repairs which the insurer 

undertakes to pay, within the limits and conditions agreed upon that consider the value of the 
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house. If the insurer pays the indemnity, his obligation will be fulfilled, even if the assured 

did not have real feelings of peace of mind.  

Based on these arguments, the author believes that gharar does exist in the insurance 

contract, as the payment of the indemnity is uncertain since it depends on uncertain events.  

Western scholars also admit this aleatory nature of the insurance contract.
173

 However, the 

author also thinks that this gharar must be tolerated because of the public need and 

necessity,
174

 as it is not excessive. There are well known, admissible contracts in Sharia’a law 

where gharar is spotted, such as juzaf sale (sale by estimation),
175

 ja’ala contract (rewarding 

promise),
176

 salam sale,
177

 and istisna’a contract (contract of manufacturing) 
178

. Many jurists 
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have refused to apply the analogy doctrine ‘qiyas’,  between these contracts and insurance 

contract, and entire chapters have been written to refute this analogy.
179

 Nonetheless, the 

author believes that these jurists missed the point that there is actually a gharar element in 

these contracts even though qiyas doctrine cannot be fully applied. The author agrees that 

qiyas cannot be applied for a simple reason, as the insurance contract is a new financial 

transaction, which, although similar to well-known contracts in Islam, nonetheless has 

substantial differences from them. Regarding the gharar element, these contracts contain it on 

different levels and sometimes at a level higher than the insurance contract itself, which is the 

main point that must be highlighted. The Jala’a contract is a unilateral obligation by a person 
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to offer a known reward, ‘ja’al’, for completing a certain task,
180

 for instance, if someone 

says, “If somebody returns my lost camel, I will pay him 100 pounds”. If the camel is found, 

he will be obliged to give 100 pounds to whoever found it; however, if nobody finds the 

camel, he will not be obliged to give a reward to anybody for their time and effort.
181

 Gharar 

here can be noticed in time, as there is no specific time where the worker deserves the reward, 

since it depends on an uncertain event, i.e. finding the camel, which may or may not occur.
182

 

Additionally, it is noticed in the other party of the contract, as the person who seeks the 

reward and tries to find the camel, is not specified.
183

 Also, in the work done by the worker as 

it does not need to be specified.
184

 In a Juzaf sale, gharar in the subject matter is observed, 

since the subject matter is determined by mere viewing and not by weight, measure, or 

number.
185

 In a salam sale and istisna’a contract, where gharar in the subject matter is 

derived from its non-existence at the time of the contract, gharar is eliminated by providing a 

description of the subject matter in both contracts, time of future delivery in salam, and the 

right of inspection in istisna’a.
186
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In all of these contracts, gharar was observed, but it was forgivable as an exception to the 

general rule, for the public need and to remove difficulty among people.
187

 In some of these 

contracts, gharar was reduced to the minimum, e.g. in salam, while in others, gharar was 

excessive, e.g. in ja’ala.
188

 In contrast, gharar in insurance contracts is reduced to the 

minimum, as the premium, the subject matter, the conditions, the risk insured, the limits of 

liability and the parties of the contract are specified adequately. Hence, we can say that 

gharar is not excessive as both sides of the contract are fully aware of the species of the 

contract which eliminates disputes as the essence of prohibition and provides transparency. 

Additionally, forgiving gharar in insurance contracts responds to public need and 

necessity,
189

 as most people need insurance today as a security from unexpected incidents in 

their lives, and to relieve them from the financial burden that they will bear which can 

jeopardise their whole financial situation.  
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 2.2.2 Riba 

 I Definition 

The Arabic term riba is referred to as interest or usury. However, it is a border concept under 

Sharia’a law. Riba as generally agreed, can be defined  as:  

“Unlawful gain derived from the quantitative inequality of counter values in any transaction 

purporting to affect the exchange of two or more species (anwa’a sing. .nwa’), which belong 

to the same genus (jins) and are governed by the same efficient cause (illa pl.ilal). Deferred 

completion of the exchange of such species, or even of species which belong to different 

genera but are governed by the same illa are also riba, whether or not the deferment is 

accompanied by an increase in any one of the exchange counter values.”
190

 

Riba can be can be classified into three categories: 

a. Riba alfadal, which is the unlawful gain from the exchange of the counter-values, 

as above.
191 

b. Riba alnaisaa, which is examined when the exchange of the counter-values is 

deferred, as above.
192 

c. Riba aljahliyah (pre Islamic riba), examined when the lender asks the borrower at 

maturity date either to settle the debt, or increase it by charging interest.
193 
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Prohibition of riba was subject to the scrutiny of many authors.
194

 It was observed that some 

prohibition justifications are derived from the unequal exchange of benefits between the 

lender and the borrower in the transaction tainted by riba, as where the lender gets an amount 

of money (interest), the borrower gets only a delay in time, which may or may not be 

beneficial to him.
195

 Moreover, riba transactions are considered an easy gain, as the creditor 

will be the major sharer in the profit with a person, just by lending him money and without 

consuming any of his time or effort. Therefore, his partnership will be in profit only and not 

in loss, which is unfair.
196

 Also, it contains exploitation of the weak and needy position of the 

poorer party i.e. the debtor.
197
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 II Islamic Legal Source 

The main Quranic base for prohibiting riba can be examined in this verse, “But God hath 

permitted sale and forbidden usury”
198

. Nonetheless, it is believed that pre Islamic riba is the 

one directly linked to the Quran, while the other types, i.e. riba alfadal and alnasia’a, refer to 

Sunnah.
199

 In Sunnah, the principle articles which may result in these two types of riba are 

clearly defined. Obadh Bin Alsamet heard the prophet say: 

“Gold for gold, silver for silver, wheat for wheat, barley for barley, date for date, salt for 

salt, of the same quantity and quality, from hand to hand. If there is a surplus, this is usury. If 

the articles [exchanged] are of a different nature, sell as you please, but from hand to 

hand.”
200

 

Prohibition can extend by analogy doctrine ‘qiyas’ to all species which are governed by the 

same efficient cause, which belong to the same genera of the six articles above.
201

There is a 

consensus between jurists on the prohibition of the pre Islamic riba and riba alfadal and 
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alnasia’a in the six articles as in the Hadith in all schools of Islamic law
202

 However, there 

are discrepancies spotted in some specifications regarding riba alfadal and alnasia’a.
203

 

 III Riba And Insurance 

The traditional view among jurists about insurance is that it is a contractual system which 

comprises all kinds of riba, and the transaction cannot be imagined without it,
204

 as follows: 

1. In the insurance contract, if the insured risk occurs, the indemnity that the 

company pays to the assured is either less than, more than, or equal to the 

premiums he paid. If the indemnity is less or more than what he paid, then we are 

facing riba alfadal and alnasia’a together.
205

 As for riba alfadal, it can be 

examined due to the inequality between the sums exchanged, even if they are from 
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the same genera (premiums and indemnity), while riba alnasia’a is found due to 

the deferment in this exchange.
206

 Moreover, even if the premiums paid are 

exactly equal to the indemnity sum, which is rare, riba’a alnasia’a is spotted, due 

the deferment in the transaction.
207

 Thus, it is obvious that insurance must consist 

of riba, as it cannot be performed without it.
208

 Additionally, insurance is a void 

form of money exchange contract, as it is exchanging money for money, where 

money from one of the parties is not collected at the same time as the contract. The 

correct form of money exchange contract must be of the same amount, and hand 

by hand according to Sharia’a law.
209 

2. In life insurance, after the insurance contract comes to an end, the assured will be 

given the amount contracted upon, which he paid in instalments, plus an extra 

amount, which is considered riba, since it is given without something in return but 

with a delay in time.
210

 If the assured paid one premium and the insured risk 

occurred, his heirs will be given the insurance amount agreed upon in the contract 

whatever its amount is, and that is riba as well.
211 
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3. Insurance companies invest their money from premiums paid by the assureds in 

transactions tainted by riba, such as lending, or buying stocks and securities with 

interest.212 

4. If the assured delays paying one of his premiums, he will be obliged to pay interest 

for this delay, which is a condition joint to insurance and that is riba alnasia’a.
213

 

5. Most of the insurance profits derive from the difference between the indemnities 

paid by the company and the investments of the premiums, which all are tainted by 

riba.
214

 

These allegations which taint insurance contracts with riba were countered as follows: 

1. The insurance contract does not contain riba. The exchange in consideration here 

is between money (premiums) and a benefit (bearing the consequences of the 

insured risk). The benefit is not from the six articles mentioned in the Hadith, and 

the considerations are not from the same genera. Therefore, riba alfadl, which 

requires that the exchange must be between species from the same genera, and 

riba alnasia’a, cannot be imagined.
215

 Also, the definition of the money exchange 

contract cannot be applied, as the considerations must all be in the form of money, 

which is not in the insurance contract as explained.
216

 It must be borne in mind 
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that the indemnity is not in exchange for the premiums, and the proof is that it is 

not paid in most insurance cases, since it depends on the occurrence of the insured 

risk. If the indemnity is actually in exchange for premiums, it must be always 

paid.
217

 Additionally, indemnity is limited to the amount of damages, as the goal 

of insurance is not profit for the assureds, but the security of their money.
218 

2. Alleging that insurance companies’ investments are all tainted by riba is not 

conclusively true.
219

 Many insurance companies invest their money in licit 

commercial and industrial investments.
220

 To ensure peace of mind, the insured 

can place a condition on the insurer that he does not invest what he takes in riba 

transactions, but if he does then the sin will be on the insurer, not on the 

assured.
221 

3. One must distinguish between insurance as a legal system on one hand, and 

conditions and contracts that are not a requirement of it, on the other hand. 

Judging the insurance system based on these contracts and conditions is not right, 

as they are not a necessary element of insurance contracts.
222

 Hence, the contracts 

that insurance companies conclude as a kind of investment cannot be used to judge 

                                                                                                                                                        

217
 Ibid. 

218
 Ibid.  

 

219
 Ibid. 

220
 Ibid. 

221
 Ibid. 

 

222
 M. Alzarga, Nizam Alta’amin Haqiqth Wa Alrai Alsharai Feh (1

st
 edn, Alrisalh Press 1983) 55, 139. 



58 

 

 

the insurance system as whole.
223

 Moreover, in life insurance, taking interest on 

top of the premiums paid is not a requirement of the insurance system, but is a 

condition in the contract, which can be judged on its own merits, instead of 

judging the whole insurance contract.
224

 Riba cannot be imagined in the temporary 

life insurance to death, as it is an agreement to help the assureds’ family when the 

assured die.
225

 However, it can be imagined in saving insurance and in that case 

the contract can be amended to make the insurance company invest the premiums 

in an admissible way, such as mudarabh
226

 In the mudarabh contract, the 

insurance company acts as an agent to the assured in investing the premiums paid, 

and at the end of the contract, the capital, and a share of the profit, if any, is 

returned to the assured.
227 

4. Prohibiting the insurance contract based on riba by alleging that in insurance the 

assured pays a little sum and may get larger or lesser sums in return suggests the 

prohibition of mutual insurance along with the pension and social security 

systems, which the majority of jurists consider licit with no doubt.
228

 These 

systems also depend on the assured paying a small sum of money (the premium) 
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after which they may get a larger or lesser sum (indemnity or the pension 

allowance).
229 

In this author’s opinion, the main reason for the riba claims stems from a misunderstanding 

of the concept of insurance and considerations in the insurance contract, with rising claims 

which are not connected directly to the insurance contract per se. It is obvious that the 

proponents of the prohibition due to the riba argument view the insurance contract as a 

bilateral contract, where parties exchange ‘promises’ which result in duties and rights on both 

sides; in other words, make each party a creditor and a debtor at the same time for the 

promises exchanged. They see that the promise of the insurer to pay the indemnity obverses 

the promise of the assured to pay the premiums. On that basis, they claim that riba is noticed 

since the amounts paid by the insurer may be less than, more than, or equal to with deferment, 

the amount paid by the assured. Nonetheless, the fact is that insurance is a unilateral 

contract.
230

 In a unilateral contract the promise of one party (offeror) is exchanged with a 

certain act from the other party (offeree). Once this act is performed, the promise becomes 

enforceable on the offeror, without any obligations or promises from the offeree.
231

 In the 

same manner, the insurer (who is the only one who makes enforceable promises in the 

insurance contract) promises to pay the indemnity in the contract if the assured pays the 

premiums and complies with certain provisions in the policy. If the assured pays the 

premiums, the promise of the insurer to pay the indemnity becomes enforceable without any 

other promise returned from the assured, as nothing will be required from his side. On that 
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basis, riba cannot be imagined, as the payment of the indemnity by the insurer is not in return 

for the assured’s payment of premiums and therefore, these amounts must not be compared. 

Also, it is clear that the idea of the insurance system is still not understandable by the 

prohibitors, especially when they claim riba by saying that the assured pays a small sum and 

may get a sum larger than the premiums paid.
232

 The idea of insurance stems from removing 

the financial burden from the members of the society by gathering similar risks together. The 

amounts paid by the assureds are their share as members in the system and are used to remove 

the financial burden from the members by indemnifying them if the insured risk occurs. Even 

though the assured may get a larger sum when the risk occurs, the rise is a result of pooling 

the premiums together to face the insured risk, and it is not because of a delay in time nor is it 

because of exchange of debts which each party owe to the other. Thus, the riba argument is 

not possible. 

The author agrees that there might be riba in the insurance companies’ investments.
233

 

However, this argument can apply to any company and not only to insurance companies. In 

other words, it is not purely connected to the insurance contract per se. Yet, the author does 

not think that the solution is for the assured to put a condition on the insurer
234

, as the assured 

is the weak party in the contract, keeping in mind that insurance can be classified as a  

contract of adhesion.
235

 The best way is to put this condition in the memorandum of 
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association of the company, which makes the company comply with Islamic law in its 

transactions.  

On the other hand, the author does not believe that the goal of insurance argument, which 

claims that insurance is not a way for seeking profit but a way to maintain the person’s 

fortune, is suitable to defend it against riba.
236

 Regarding the assured, he may want to 

conclude insurance to maintain his fortune. However, when using insurance as a saving 

method, the assured’s intention for profit is recognisable. Additionally, the goal of insurance 

argument does not apply to the insurance company as an insurer as its main goal is to seek 

profit from concluding insurance contracts.  
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 2.2.3 Gambling And Betting 

 I Definition 

Early Islamic jurists had several definitions of gambling: Ibn Qudama defined it as where 

every party must either win or lose;
237

 Ibn Qyiam Aljawzyiah defined it as where every 

gambler is circulating between winning or losing;
238

 Ibn Taymiyah defined it as when the 

person’s money is taken on risk, the person does not know if he will be going to get it back or 

not.
239

 Most definitions of gambling are similar as there is a risk element, where one of the 

parties becomes a winner and the other party a loser.
240

 Modern law scholars have defined the 

gambling contract as a contract where each party promises the other to pay a certain amount 

of money or anything agreed upon if he loses the gamble to the party who wins.
241

 On the 

other hand, the betting contract can be defined as a contract where each party promises the 

other to pay, if he was not correct in an uncertain event, a sum of money or anything agreed 

upon.
242

 Thus, one can see that gambling and betting are similar in that the parties’ rights 

depend on uncertain events. Nonetheless, in gambling, unlike betting, the gambler performs a 

positive role in trying to make this event happen.
243

 Such contracts are voided by the civil 
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codes of many countries, which regulate the consequences of that avoidance in their laws.
244

 

These laws do not force the loser to pay what is agreed in the contract and courts do not 

accept such cases.
245

  

 II Islamic Legal Source 

Gambling and betting are prohibited by the Quran
246

, Sunnah 
247

 and the consensus of the 

jurists
248

. The Quran addresses this prohibition in the following verse: “O ye who believe! 

Intoxicants and gambling, Sacrificing to stones, And divination by arrows, Are abomination, 

Of Satan’s handiwork: Eschew such (abomination), That ye may prosper……” 
249

 

It is believed that the justification of prohibition is that gambling creates hatred between 

people and keeps them away from praising god, and prayers.
250

 However, Sunnah has 
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permitted betting on horse and camel competitions and in javelin throwing with conditions, to 

encourage horse riding and strength preparation.
251

  

 III Gambling And Insurance  

The insurance contract was viewed by some scholars as a form of gambling or betting, and 

therefore must be prohibited.
 252

  They numerated different arguments to support their view as 

follows: 

1. Insurance is like gambling in that the assured gets the indemnity depending on 

an event that is beyond his control, and uncertain in its occurrence, neither of 

the parties know when it will occur, and it is only by god’s will. This is exactly 

like gambling, which depends solely on luck, and does not happen unless by 

god’s will, and neither of the parties have any role in it.
253 

2. No insurance can be imagined without the risk and possibility elements. Risk 

is a primary requirement for insurance, as there is no insurance without risk. 

Possibility is what insurance companies rely on to generate their profits and 
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calculate their revenues. These two elements are the most fundamental in all 

insurance, and all gambling as well. Hence, insurance is gambling and must be 

prohibited.
254

  

3. Contracts generally are concluded based on the equality in value between 

considerations that each party gives or takes. However, in gambling the gain in 

each contract is not suitable compared to the loss. Also, the gain is not certain. 

In the same manner, in insurance the gain is not suitable compared to the loss, 

as the assured may pay just a few premiums and get a larger sum if the insured 

risk occurs, which is not comparable with what he paid. Moreover, the insurer 

may get all the premiums and not pay anything in return, due to the end of the 

insurance contract without the occurrence of the risk.
255

 Adding to that, in life 

insurance the compensation from the insurer is usually much more than the 

premiums paid by the assured.
256

 The gain in insurance is just like gambling, 

as it is uncertain since it depends on uncertain events that depend on luck and 

coincidence, and do not depend on the will of the parties.
257 

4. The insured, when concluding an insurance contract, hopes to offer a small 

amount of money and obtain a large amount from the insurer, just as in 

gambling.
258

 Moreover, it is known that in gambling one of the parties must 
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lose and the other party must win, and it is impossible that they both win, and 

these characteristics are evident in insurance. Thus, insurance is similar to 

gambling in its manner, even if it is not gambling.
259 

5. Gambling and betting are contracts of consideration as the gambler’s or the 

better’s gain is in return of his possibility of losing, and his loss is in return of 

his possibility of gaining. Similarly, insurance is also a contract of 

consideration. The insurer gains the premiums in return for the possibility of 

his losing if the insured risk occurs. Also, his loss when the insured risk occurs  

is in return for his possibility of gaining the premiums had the risk not 

occurred.
260 

6. Gamblers and betters are bound to each other to pay the amount agreed upon 

when the risk occurs, just like in the insurance contract. In insurance contracts, 

the insurer promises to pay the indemnity if the insured risk occurs, and when 

the assured pays the premiums.
261 

7. Gambling, betting, and insurance are all aleatory contracts. Gamblers and 

betters in the contract do not know at the time of the contract what each of 

them takes or gives, since that depends on the occurrence of uncertain events. 

In the same manner, in insurance contracts the insured does not know how 

many premiums he will pay, and the insurer does not know how many of these 
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premiums he can take. Also, neither of them knows whether the indemnity will 

be paid or not, since that depends on the occurrence of an uncertain risk.
262

 

Additionally, the amount of indemnity that will be paid in almost all kinds of 

insurance against damages, and insurance against people when the amount is 

agreed to be paid based on damages, is unknown to the parties.
263 

8. Insurance, gambling and betting are all alike in their unknown consequences, 

as parties do not know whether the risk will occur or not, or when will it occur. 

The ignorance of consequences is a kind of gambling.
264 

These arguments were countered by scholars whom viewed insurance and gambling as totally 

different transactions with different goals and objectives.
265

 Their views can be summarised 

in these points: 

1. Gambling and insurance have totally different objectives. Gambling is a kind of 

gaming, which depends on luck for the goal of gaining money and profiting. The 

Quran described it as one of Satan’s ways, which brings up hatred between people 

and keeps them away from praising god, and prayers. That is completely the 

opposite of the insurance system, which is based on restoring the consequences of 

the catastrophes which affect the person or his finances, by the way of cooperation 
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and dividing this burden among the others. Moreover, the insurance contract’s aim 

is to indemnify the assured, and not to profit.
266 

2.  Insurance gives the person security from the effects of catastrophes and secures 

his fortune. On the other hand, gambling is the catastrophe in itself, so the two 

cannot be compared.
267 

3. Insurance contracts comprise a useful consideration for both parties. They contain 

a financial profit for the insurer, and security for the assured before the occurrence 

of the risk, and compensation after its occurrence. This beneficial consideration is 

not examined in gambling, as there is no benefit for the loser when the winner 

wins.
268 

4. Prohibiting gambling in Islam does not rely on the economic factor alone to justify 

comparing it with insurance, based solely on the financial consideration and the 

aleatory nature. The justification is ethical and social in the first place, as indicated 

by the Quran.
269

 Also, regarding the economic impact, it is obvious that gambling 

confuses the natural life system that is based on work and reward, and disturbs the 

fair distribution of fortune. In contrast, insurance removes this confusion, which is 

created by risks and accidents, from the economic life.
270 
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5. Saying that the risk and possibility in insurance are the justifications for its 

prohibition is not true. There are a lot of obligations that can be admissible in 

Islam even if they were suspended on a condition, which is the risk of occurrence. 

The effects of the obligations do not take place until the condition is satisfied, but, 

the transaction is not prohibited.
271

 The justification of prohibition in gambling 

and betting is that they are a waste of money in the hope of gaining illusory profit; 

the occurrence is suspended on pure luck and chance.
272 

6. Insurance comprises meanings of security, keeping away from risks, and a 

cautious approach for the future. However, gambling comprises meanings of risk 

creation, keeping away from security, and getting into future complexities. Hence, 

the two cannot be comparable.
273 

7. The insured has to prove that he suffered a financial loss to get the indemnity, in 

other words that he has an insurable interest in the insured subject matter, while 

that is not examined in gambling.
274 

8. The insurer, after paying the insured, has the rights of subrogation and taking over 

the client’s claim for damages. Thus, the insurer does not always pay the assured 

and get nothing in return, as in gambling.
275 
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9. Gambling is a method of enrichment as parties seek profit from the transaction. 

However, insurance generally is not a method of enrichment since the indemnity  

paid by the insurer is only to compensate the loss suffered by the assured  and not 

to enrich  or profit him .
276

 This is believed to reduce the moral hazard and  risk 

creation incentives. That is why the risk in gambling is ‘speculative’ as it has the 

possibility of winning or losing, while the risk in insurance is ‘pure’ as it has the 

possibility of losing or having the same status.
277

  

10.  The assured participates with the insurer in paying a percentage of the 

indemnity or what is called ‘deductible’. This helps in reducing the moral hazard 

and risk creation incentives, and makes insurance more distant from gambling.
278

  

The author supports the above arguments that insurance is not a gamble.  It is clear that the 

proponents of prohibition tried desperately to find similarities between insurance and 

gambling, even though sometimes they were irrelevant, and can be noticed as much in 

insurance as in any other contract. Additionally, some of their arguments stem again from 

misunderstandings of the concept of insurance as a unilateral contract, the nature of the 

considerations exchanged between parties, and how the insurance system works. They also 

used the method of analogy ‘qiyas’ to extract the legal rule under Sharia’a law between 

gambling and insurance in an incorrect way. This view can be explained in the following 

points. 
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Firstly, the claim of the vast difference in considerations between the parties in the insurance 

contract, which makes it similar to gambling,
 279

 can be refuted. This argument was based on 

the idea that considerations in the insurance contract are premiums from the assured and 

indemnity from the insurer, which was argued earlier not to be the case.
280

 The consideration  

from the insurer is his promise to pay a covered claim when the insured risk occurs, since 

insurance is a unilateral contract.
281

  A similar example of insurance contract is the contract of 

Ja’ala, specifically when the person may consume a lot of effort and time looking for the 

thing, without getting anything in return, since the reward, ‘ja’al’, which the other party 

promised to pay, is only awarded if the thing is found.
282

 Ja’ala contract is also a unilateral 

contract and the promise from one party, ‘jaa’el’, to pay if the other party finds the thing is 

the only enforceable promise.
283

 In contrast, there is a general consensus of the admissibility 

of ja’ala contract in Sharia’a law.
284

 Even if we assume that insurance is a bilateral contract, 
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the difference between the considerations, as also discussed earlier, is part of the mechanism 

of the insurance system.
285

  Additionally, if we assume that the consideration from the 

assured are the premiums,  it is still not a requirement that they must be equal to the 

indemnity . It is believed that equilibrium in considerations in Sharia’a law is not required 

except in two situations.
286

 The first is in the consideration contracts comprising the type of 

money for which riba can take place, and when it was exchanged by a similar type of money 

e.g. loan contract.
287

 The other situation is the guarantee of impairments, where equilibrium is 

required only in the type of objects that are guaranteed by themselves. However, if the object 

is guaranteed by other features, the will of the parties plays a crucial role.
288

 For instance, in a 

sale contract the subject matter is guaranteed by its price, not by its value. The price is the 

consideration agreed upon, whether it was large or small, as the base of assessment here is the 

will of the parties.
289

 In the same manner, in life insurance the base of assessment is the will 

of the parties, therefore the equilibrium between considerations is not necessary, keeping in 

mind that the transaction combines both consideration and cooperation elements.
290

  

Secondly, hoping for a bargain deal i.e. paying a small amount in hope of a larger outcome or 

amount of money, is not something particular to insurance or gambling alone; this applies to 

nearly to all kinds of contracts. For example, in a sale contract, the buyer always hopes to pay 
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a small amount for a high quality product.
291

 Observing this feature in gambling is not 

evidence that all these contracts are gambling too. 

Thirdly, saying that insurance is like gambling in that it depends on pure luck, and the parties 

do not play any role in it
292

, is not completely true. Parties in the insurance contract try to 

eliminate the luck element to the narrowest level, by stipulating certain conditions. For 

instance, it is common in fire policies to stipulate conditions illustrating precautions which 

must be taken to secure the insured house from the risk of fire, such as setting up fire alarms 

in the property and insuring that they work properly at all times. Parties play a role in the 

occurrence of the risk, as the insured is obliged to refrain from any act that leads to or 

increases the risk and to comply with the precautions set by the insurer which can eliminate 

the occurrence of the risk. On the other hand, gambling parties do not do anything to 

eliminate the luck element. 

Fourthly, the method of analogy to extract the legal rule of insurance contract under Sharia’a 

law is applied by prohibitors in an incorrect way. The reason of analogy ‘illa’ must exist in 

both gambling and insurance wholly and not partially, for insurance to take the rule of 

gambling.
293

 When looking at gambling, it can be seen that the reason for its prohibition, as 

indicated by the Quran, is that is brings hatred between people and keep them away from 

praising god, and prayers.
294

 Jurists added that it is a form of taking people’s money with 

vanity by luck and chance, losing time and money without benefit by gaming, and leads to 

addiction, just like wine. Also, it consists of gharar, gaining money without effort, and being 
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a total loser or a total winner.
295

 These reasons are not all evident in insurance, as it does not 

keep people away from praising god or prayers or bring hatred between people; it is a serious 

matter and not a game; it does not lead to addiction and therefore it is not detrimental to the 

person or the society. Conversely, insurance protects the person from risks and poverty and 

any factor that leads to the diminishing of his wealth, it protects the person from the 

consequences of luck and chance; the gambler puts himself in risk while the insured wants to 

protect himself from risk.
296

 Hence the reason of  ‘qiyas’ in gambling is not wholly present in 

insurance, which means it is an analogy with difference, which makes it null.
297

 The 

difference here is effective and prevents the analogy between insurance and gambling.
298

  

Even though the traditional view of Sharia’a jurists did not discuss the matter of insurable 

interest 
299

 which was used in English law to prevent insurance from being a wagering 
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 See M. Alandlusi, Tafseer Albahr Almuhit (1

st
 edn, Dar Ihyia’a Altrath Alarabi 2002 ) 250; M. Almaqdasi, 

Almugni (Dar Alaam Alkutb 1996) 413; S. Aljawzyiah, Alforsiyah (3
rd

 edn, Dar Alndlus 2003) 223; A. Ibn 

Taymiyah, Majmoa’a Fatoa Shik Alislam Ibn Taymiyah (Mojama’a Almalik Fahad 1995) 238 ; E. Altabri, 

Ahkam Alqura’an (1
st
 edn,  Dar Alkutb Alamiah 1983) 368; A. Almaordi, Alhaoi Fe Fiqh Mathab Alimam 

Alshafa’ai (1
st
 edn, Dar Alkutb Alamia  1993) 654.  

296
 See also what Abo Obaid (an old Jurist) said in Alamoal to differentiate between Qarus and gambling. Qarus 

means roughly estimating fruits on the trees for the purpose of determining the poor’s shares for zakat or the 

government’s share in land tax. It is useful in determining the shares of partners with keeping fruit on trees until 

its maturity and allowing who is in control of fruits to dispose it after determining the share of others; A. Alharri, 

Alamoal (1
st
 edn, Dar Alkutb Alalmiah 1986) 592; R. Almasri, Alkatar Wa Altam’in: Hal Alta’min Altejari Ja’az 

Shra’an? (1
st
 edn, Dar Alklam  2001) 73–75. 
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th 
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contract,
300

 the author does not think that it can be a powerful defence against gambling in 

Sharia’a law, 
301

 considering the meaning of gambling to Sharia’a scholars.
302

 Requiring that 

the assured must have an insurable interest in the subject matter insured may reduce the 

                                                                                                                                                        

Fiqh Academy,  decision No 5, Mecca,1
st
 session, 16/7/1978;  F. Molowi, Nizam Alta’min Wa Moqf Alsharia’a 

Alislamiah Mnh (1
st
 edn, Dar Alrushad Alislamih 1988) 143; S. Olyan, Alt’amin fe Alsharia’a Wa Alqanon (3

rd
 

edn, Dar Alshwwaf 1996) 169-171; A. Alnajjar, Aqd Alta’min Wa Mashroaith Fe Alafqh Alislami (1
st
 edn, Dar 

Alnahda Alarabiah 1994) 211–218; F. Abdulrahman, Alta’min Fe Ilislam (Dar Almtboa’at Aljamaia  2006) 83; 

M. Almutiei, Ahkam Alskoratah (Nile Press 1906) 24. 

300
 Insurable interest was used in English law to prevent insurance from being a wagering contract and to prevent 

moral hazard. The assured must have an insurable interest in the subject insured meaning a benefit  in its 

existence and safety as he will suffer from a financial loss if the insured risk occurs; See MIA1906 , s 4 provides 

“(1) Every contract of marine insurance by way of gaming or wagering is void.(2) A contract of marine 

insurance is deemed to be a gaming or wagering contract (a) where the assured has not an insurable interest as 

defined by this Act, and the contract is entered into with no expectation of acquiring such an interest... .” ; The 

Marine Insurance (Gambling Policies) Act 1909 imposed punishments on taking marine policies without 

insurable interest and made it a criminal offence. For life insurance, insurable interest was required also by the  

Life Assurance Act 1774; Any insurance contract with no insurable interest generally will not be enforceable as 

it will be a kind of wagering; however, after the Gambling Act 2005, insurance contracts without insurable 

interest are now enforceable, which made the law inconsistent. The Law Commissions issued an issue paper 

addressing the matter and questioned whether there is still a need for insurable interest in insurance contract law; 

See The Law Commission and Scottish Law Commission, Insurance Contract Law: Insurable Interest (Issue 

Paper 4, 2008).     

301
 For an example  of  having insurable interest as an argument, see  A. Alghadyain, ‘Insurance: The Islamic 

Perspective and its Development in Saudi Arabia’ (1999) 14 ALQ 332, 334; Also  F. Alanazi, ‘Hal Asbab 

Tahrim Alta’amin  Mantgyiah’ , Aliqtsadiyah  Newspaper  (Riyadh, 15 March  2010) 

<http://www.aleqt.com/2010/03/15/article_363842.html >;   Also insurable interest was included in the laws of 

some Islamic countries; See Art 749 Egyptian Civil Code; Art 3 Iraqi  Law For Organizing Insurance Operations  

2005.  

302
 See above 2.2.3 under definition. 
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incentives for the assured to incur the risk on the subject matter insured as he will have an 

interest in its safety; nonetheless, it will not change the fact that insurance is still a risk 

leading one of the parties to lose and the other one to win, which is considered a gamble in 

Sharia’a law. 
303

 On the other hand this is not evident in cooperative insurance.
304

 In that 

regard it was observed that the real difference between insurance and wagering is not in 

insurable interest, but in that the interests of the parties in wagering are always opposed (if 

one of the parties win, the other loses, and if one of the parties loses, the other party wins). It 

is impossible for both of them to win or lose. However, in insurance the interests are not 

opposed, as both the assured and the insurer do not want the insured risk to occur. However, 

this is still considered insurance for profit (commercial insurance) and, in the view of 

Sharia’a scholars, a kind of gambling which violates Sharia’a law.
305

  

The author believes that the main problem is the view of Shaira’a scholars on insurance as a 

bilateral contract where the assured’s premiums are in exchange for the insurer’s indemnity 

which leads to winning and losing situations for the parties. However, as argued earlier the 

author believes that it is a unilateral contract where the insurer promises to pay indemnity 

when the risk occurs if the premiums are paid.
306

 Indemnity is not in exchange for premiums 

to have a losing or winning situation,
307

and therefore it cannot be gambling as indicated by 

Shaira’a scholars.  

                                                                                                                                                        

303
 Ibid.  

304
 As it is a donation contract in the view of Sharia’a scholars, and the cooperative insurance company is not 

the insurer as every assured is the insurer. In other words, the risk is shared between the assureds, and does not 

lead to a winning or losing situation; See below for more discussion under 2.3. 

305
 A. Haberbeck, ‘Risk Sharing in an Islamic Society’ (1987) 2 (2) ALQ 138,140. 

306
 See above under 2.2.2 ; 2.2.3.  

307
 Ibid. 



77 

 

 

Hence, after refuting the allegations of gharar, riba, and gambling in insurance and arguing 

that they cannot be claims of prohibition against the insurance contract under Islamic law, this 

study now moves on to highlight the basis of distinction between commercial insurance and 

cooperative insurance, which the second approach has based its arguments upon.  
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 2.3 COMMERCIAL AND COOPERATIVE INSURANCE: IS THERE A 

REAL DIFFERENCE? 

The three approaches which formed the general view of insurance in the Islamic world have 

underlined the issue of commercial and cooperative insurance.
308

 Even though two of these 

approaches had no recognition of any difference between commercial and cooperative 

insurance
309

, the matter was of importance to the approach which distinguished between the 

two and ruled the admissibility of only cooperative/mutual or Islamic insurance.
310

 However, 

the term cooperative/mutual may be misleading as not every cooperative/mutual insurance 

company is Islamic or otherwise all cooperative/mutual conventional insurance companies 

will be Islamic which is not the case. What is meant here are the cooperative/mutual  

insurance companies that accord to Islamic principles. In this context the term ‘cooperative’ 

will be used as the one according to Islamic law principles.  

                                                                                                                                                        

308
 See above 2.1. 

309
 Ibid; one prohibited all kinds of insurance whether cooperative or commercial, and the other one admitted all 

kinds of insurance whether cooperative or commercial. 

310
 Ibid; Authors referred to the admissible kind either by the term cooperative or mutual insurance (see ‘Hai’at 

Kibar Alulma in Saudi Arabia, decision  No 55 ,10
th

 series, 25/3/1977; M. Abuzaharah,‘Ugod Altamin’ (1961) 5 

Majlt Hathart Alislam 10,12 ; International Islamic Fiqh Academy, decision No  9 (2/9) , Jeddah , 22-28  Dec 

1985,  published in  2 (2) Majalt Almajma’a 545 Islamic Fiqh Academy,  decision No 5, Mecca,1
st
 session, 

16/7/1978). However, what they really meant was a mix between cooperative and mutual insurance. There is a 

slight difference between cooperative and mutual insurance. In cooperative insurance there is a capital, the 

responsibility of every member is limited by his share and the responsibility of the committee is limited by its 

capital, the assureds mostly do not know each other and are from different categories and require insurance from 

different risks. However, in mutual insurance, there is no capital, the responsibility of the members and the 

committee is generally unlimited, and mostly the assureds know each other and relate to a specific category such 

as a certain profession with need for insurance against a certain risk. They are similar in their cooperative 

objectives and not seeking profit. However, the distinction is sometimes hard, with no practical benefit.  
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The approach of differentiating between cooperative and conventional insurance is considered 

the most popular one, with the majority of scholars adhering to it in the Islamic world.
311

 The 

main source of the admissibility of cooperative insurance can be found in the Hadith of 

Alasharieen, where if the financial status of their tribe changed, or their food was insufficient, 

they pooled what they could give in one pot, and then shared it equally.
312

 This Hadith is 

considered a strong proof against those who argue in favour of the sufficiency of the 

charitable systems to serve the needs of the society in insurance.
313

 The main differences 

between the two systems can be summarised in the following points: 

 2.3.1 Differences Between Conventional And Cooperative Insurance  

 I In Form 

In commercial insurance, the contract is between the insurance company which is owned by 

shareholders other than the assureds as the insurer on the one hand, and the assureds on the 

other as clients only to the insurance company. Thus, the risk will be transferred to the 
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 Y. Alnawwai, Sahih Muslim with Alnawwi Explanation ( Kitab Fada’el Alsahabh, Dar Alsalaam 1996) 
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rd
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insurance company in return for a price which is the premium paid by the assured.
314

 The 

insurance company will be liable to indemnify the assured in case of a loss; otherwise, the 

aggregated premiums will be a profit to the insurer since they did not obverse any claim.
315

 

The commercial profit of the insurance company is generated from underwriting surplus and 

investments’ returns generated from the premiums. Assureds do not have any relevance with 

the company’s money or its investments of premiums. 
316

 

Nonetheless, in cooperative insurance, the parties of the contract are the assureds themselves 

as every assured is an insurer for the others, and the capital or the insurance fund is a result of 

pooling together the members’ fees. In other words, the risk is ‘shared’ between the assureds 

and not ‘transferred’ to the insurance company as in commercial insurance.
317

 Any claim will 

be paid from the insurance fund, and not borne by the cooperative insurance company.
318

 

However, in practice , the regulators often impose an obligation on the cooperative insurance 

company to provide an interest free loan to the insurance funds in case of the occurrence of 

any deficit when paying the claims. Such obligation protects the insurance funds from 

insolvency and the loan will be returned to the company from the future premiums.
319

  

Also, cooperative insurance is based on the principle of ‘tabruu’ or donation. Under this 

principle, every assured in the scheme donates his membership fee for the other members, 

                                                                                                                                                        

314
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with the condition of reimbursing him if an insured accident occurs. 
320

 Consequently, the 

contract as viewed by its proponents is not disturbed by the allegations of gharar or gambling 

since they are only applicable in consideration contracts and not in donations.
321

 Also, the 

riba claim cannot be raised since the increase in the indemnity which obverses the premiums 

paid is a kind of donation and not a consideration, and the increase in donations is not 

considered riba.
322

 The management of the insurance operations and investment of funds 

were used to be run by a committee from the assureds themselves; however, today since the 

number of the assureds is increasing, the management of the insurance operations and the  

investment of funds are given to an insurance company or an operator. 
323

  

The management of the insurance operations and investment of funds, and the remuneration 

of the cooperative insurance company all depend on the management model adopted in 

cooperative insurance companies which mainly ranges between three main models; wakalh, 

mudarabh, and a combination of both. 
324

  Whatever model is adopted, the main principle 

from a Sharia’a view is that the surplus belongs to the assureds/participants and is not profit 
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to be shared by the insurance company.
325

 In a wakalh model which is an agency with a fee 

model, the insurance company (agent) will be responsible for underwriting and investing the 

assureds’ insurance funds on behalf of the assureds (principles).
326

 The fee can be a specified 

amount or a percentage of the turnover (aggregated contributions or invested funds) but not of 

the profit of those undertakings. 
327

 All the profits and risks will be borne by the assureds as 

principles and not by the insurance company.
328

 The other model is the mudarabh model or 

investment model, where the insurance company becomes the investment manager of the 

insurance funds. Here the cooperative insurance company will share the profits generated 

from investing the insurance funds with the assureds based on a specified ratio. The company 

will only be remunerated if there are returns from the investments or otherwise it will not be 

entitled to any return for its efforts. However, the losses will only be borne by the participants 

                                                                                                                                                        

325
 Ibid; As it is part of their donation for mutual help; however, there are some models which allow sharing of 

surplus by the insurance company, and which are controversial from a Sharia’a view (e.g. mudarabh on 

underwriting, wakalh with performance fees) ; See discussion below.  

326
  Ibid; The funds invested include reserves, temporary excess liquidity from the insurance funds and assureds’ 

contributions.  

327
 Ibid 13; The fee will be inclusive of shareholders’ profit and management costs except claim costs and claim 

handling costs; the wakalh model can include performance fees, as since the waklah model without those fees 
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(wakeel) to their amount, there may be a danger of the level of quality of those activities negatively affecting the 
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not have a direct effect on the payments of the insurance company. Hence ‘performance’ fees can help enhance 

quality, since it will be calculated based on the surplus of those contributions or profits generated from those 

investments.  
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and not by the insurance company.
329

 The last model is a combination of both wakalh and 

mudarabh models. In such a model the insurance company will be a wakeel (agent) regarding 

the services and management of the insurance operations on a daily basis,
330

 while it will be a 

mudareb (investor) regarding investing the insurance funds and sharing the profits from the 

investments. By that arrangement, the insurance company will be entitled to fees under the 

wakalh or agency contract, and will have the chance to share the profit generated from 

investing the insurance funds if there is any.
331

 This approach is believed to combine the 

benefits of both approaches; nonetheless, it can add further governance problems from the 

point of view of the assureds.
332

  

 II In Goal 

Cooperative insurance is a donation system in which its original goal is not to generate profit, 

but cooperation between the assureds.
333

 Nonetheless, in commercial insurance, the 

company’s main goal is to seek profit for its shareholders whether in an admissible or 

                                                                                                                                                        

329
 Ibid 14; There are also modified mudarabh models  which are controversial from a Sharia’a point of view; 

one model is where the cooperative insurance company will charge for claim handling cost and management 

expenses before the calculation of the deficit or the surplus in the underwriting, which makes it  similar to the 

wakalh with performance fees in its underwriting part; Malaysia has allowed another modified mudarabh model 

which applies mudarabh as regards underwriting which is also controversial from a Sharia’a point of view since 

it allows surplus sharing with the insurance company, where that surplus must only belong to the 

participants/assureds; See the discussion below under ‘Profit Element: Is It A Mean Goal To Seek?’. 
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inadmissible way.
334

 Security and cooperation are intended only as ancillary goals as in any 

commercial activity. Commercial activities generally consist of a kind of cooperation by 

fulfilling needs through exchanging goods or services; nevertheless that is not the intended 

meaning of cooperation, but it is the meaning of trade.
335

 

 III In Insurance Premiums 

In cooperative insurance, the premium is low as it reflects the true costs of the operation, 

keeping in mind that it is a donation system and it must be suitable for those who live on 

limited incomes to give the opportunity for all people to engage in it.
336

 Moreover, the 

amount is changeable every year depending on the obligations that members face. If the risks 

are not covered by the aggregated amounts, the assureds have to pay extra amounts to remove 

the deficit. If the risks are covered in an amount less than the aggregated premiums, the 

excess in premiums must be returned to the assureds or after their approval, it can be held as a 

reserve for the future.
337

 Also, the members have a shared liability in covering the risks by 

way of paying the agreed amount, whether it is limited by a certain amount or not, depending 

on the way they pay their premiums.
338

 However, it is noticed that today the obligation of 

every member is set on previously not exceeding a certain amount, in order to attract people 

to engage in such insurance, with the excess premiums being invested or held as a reserve.
339
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Conversely, premiums in commercial insurance are considered high and in normal situations 

the premiums paid are more than the indemnities, in order to create maximum profits for the 

company. Moreover, interests are imposed on top of the premiums for delays, and that is 

considered riba.
340

 

 IV In Investments 

The profits generated from the investments of insurance funds, including the reserves in 

cooperative insurance, return to the assureds as owners, and the investments are executed 

without riba. However, in a pure mudarabh and mudarabh/wakalh model, the profits 

generated from the investments of the insurance funds are shared between the insurance 

company and the assureds. In contrast, the investments in commercial insurance return to the 

shareholders of the insurance company and not the assureds, since the assureds are merely 

clients to the company, with the company engaging in investments that are believed to be 

tainted by riba.
341
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 2.3.2 Is There A Real Difference? 

 After explaining the main differences between cooperative and commercial insurance, it 

seems that the main arguments behind the distinction are: firstly; depriving commercial 

insurance of any cooperation objectives and equalising the cooperation in it as the one 

examined in any commercial activity; secondly, viewing insurance as a donation contract, 

rather than a consideration contract. The question is: is this really true? 

 

 I The Cooperative Objective 

Regarding the cooperative objectives in commercial insurance, they can be differentiated 

from the kind of cooperation in regular commercial activities. The main and original goal of 

the commercial insurance activity is to remove the financial burden that accidents cause to the 

assured, by distributing it on to the other assureds from the premiums they pay.
342

 This goal 

cannot be denied since it is the foundation of insurance, and the insurer’s profit from such 

operation is natural since it delivers it, but this does not deprive insurance from the notion of 

cooperation.
343

 On the other hand, the other commercial activities’ main goal is to exchange 

goods and services to fulfil equal needs, and not cooperation as illustrated through 

insurance.
344

 We must keep in mind that the way insurance system works, which reflects the 

cooperation objectives, is examined in all kinds of insurance whether cooperative or 

commercial, since it is the basis of any insurance.  
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 II The Donation Nature Of The Contract 

It seems that the basis of the cooperative insurance contract and industry is based on the 

principle of ‘tabruu’ or the donation nature of the contract between the participants in the 

insurance funds. By this, the claims of riba, gharar, and gambling are not applicable, as they 

are only applicable in consideration contracts.
345

 The author argued earlier against these 

claims as gambling is not applicable, while riba is not observed and  it is not in the main 

elements of the insurance contract but rather as a result of ancillary activities, and gharar, 

even if evident, must be tolerated for the public need.
346

 It is clear that the proponents for this 

approach have adopted the view in Sharia’a law   that a conditional gift with consideration is 

admissible.
347

 This means it is admissible for a donor to make a donation which he may 

benefit from in the future.  

Nonetheless, in the author’s view cooperative insurance contract is not really a donation or a 

tabruu contract. It is clear that the member in the cooperative insurance system pays the 

premium to the insurance funds to indemnify himself first, and then the members in the 

scheme in an ancillary manner. If he were not included in the indemnity when the insured risk 

occurs, he would not pay the premium in the first place. Moreover, the assured pays the 

premium to the insurance funds on the basis that no indemnity will be given to non-members. 

Thus, the contract is a donation (if so) which has a condition of indemnity, parallel to the 

indemnity in the commercial insurance, and this is regarded as a form of consideration which 
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Almua’amlat (Maktbt Alrisalh Aldawliah Lltba’ah 1998) 240.  
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makes the donation nature of the contract inapplicable according to other views in Sharia’a 

law.
348

   

In fact, most Islamic jurists consider that the gift with the condition of consideration is like 

the sale contract, and the rules of sale apply to it.
349

 The author believes that real donations 

must be without profit or consideration. This consideration element is evident too in pensions 

and social insurance systems for workers, as the government takes off instalments from 

members as membership fees, even though it does not mainly seek profit.
350

  

Another argument justifying the claim that cooperative insurance is a consideration and not a 

donation contract is that one of the characteristics of donation is that the donor has the right to 

drop his donation fully or partially.
351

 Additionally, he has the right to abstain from 

continuing to pay what he promised to pay from premiums, or participating in removing the 

                                                                                                                                                        

348
 The Shafai, some Hanbali, and Thahrea schools of Islamic law viewed the gift with the condition of  

consideration as inadmissible since it contradicts the nature of donation which must be without consideration; 

Ibid.  
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1985) 327; A. Azzam, Fiqah Almua’amlat (Maktbt Alrisalh Aldawliah Lltba’ah 1998) 240; A. Haidar,  Durr 

Alahukam Sharh Majlt Alahkam (Dar Alem Alkutb 2003) 387.  

 

350
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Economy, Mecca, Feb, 1976) ; The author will argue later that the government is actually seeking profits in the 

pension system in a way even more evident than commercial insurance companies. 
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exceptions; W. Alzhuahili  Alfiqh Alislami wa Adltah (Dar Alfiker 1985) 327; A. Azzam, Fiqah Almua’amlat 

(Maktbt Alrisalh Aldawliah Lltba’ah 1998) 240. 
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deficits in the fund.
352

 However, this is not the case in cooperative insurance, as these acts 

drop the assured’s right in indemnity and give the management the right to rescind the 

contract with him.
353

  

Hence, we can see that there is no major difference in the basic principles between 

cooperative and commercial insurance. They all constitute cooperative goals and they are all 

consideration contracts. The only recognisable difference left can be seen in the technical 

method of organisation and in the profit element. This will be explained as follows:  

 

 A. The Technical Method  

The difference in the technical method of the cooperative insurance company compared to its 

conventional counterpart lies in the facts that the cooperative company is just the manager 

and/or the investor and not the insurer, and in that every assured is an insurer for the others 

based on the donation nature in the insurance contract admitted by some Islamic 

jurisprudence.
354

 This thesis argued earlier that insurance is not a donation, but a 

consideration contract, and refuted the prohibition claims of the insurance contract.
355

 Hence, 

there is no point in having a different technical articulation from a commercial insurance 

company. In fact, cooperative insurance companies are gearing to be more or less similar to 

commercial insurance companies. This is evident in the remuneration models of the 

cooperative insurance companies and their obligation to give an interest free loan to the 
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insurance funds in case of deficit to avoid insolvency.
356

 Regarding the remuneration, as 

mentioned earlier, some cooperative insurance companies adopt underwriting surplus sharing 

whether under the wakalh with performance fees or under the mudarabh model on 

underwriting.
357

 Concerning the role of the lender played by the company, the company will 

be required to be solvent with a certain minimum capital just like a commercial insurance 

company.
358

 The only difference is that the commercial insurance company will be paying the 

deficit for itself as an insurer, while the cooperative company will be a lender.
359

 The loan 

which will be deducted later from the future contributions adds a further similarity between 

the two systems since it allows the company to share the underwriting surplus to claim the 

loaned amount.  

 

 B. Profit Element: Is it A Mean Goal To Seek? 

It seems that the allegations of distinction between cooperative and commercial insurance are 

also directed towards criticising the profit element in commercial insurance. These allegations 

view profit seeking as an impediment which makes the cooperation objective inapplicable in 

commercial insurance.
360

 The author is of the view that cooperative insurance may fight the 

                                                                                                                                                        

356
 S. Archer, R. Abdulkarim, & V. Nienhaus ‘Business Models in Takaful and Regulatory Implications’ in S. 
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(Wiely & Sons 2009) 11–12 ; see above 2.3.1. 

357
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exploitation by commercial companies and may be the only alternative.  Hence, it must be 

encouraged by the governments, to widen its application. However, the preference of this 

kind of insurance does not lead to claiming the prohibition of commercial insurance. In fact, 

commercial insurance seems to be necessary, especially when insuring highly valued objects 

which require reinsurance, since cooperative insurance is incapable of performing such high 

level of operation.
361

 Thus, there is still a need for commercial profitable methods practised 

by stronger companies and reinsuring with international reinsurance companies, to be able to 

bear the high indemnities paid in bigger insurance deals.
362

  

Actually, this fact has been grasped already by the cooperative insurance industry which 

strives to be as competitive as commercial insurance. Many cooperative insurance companies 

now adopt more attractive management and remuneration models such as the wakalh 

/mudarabh model which allows for the company to share profits from investment funds with 

the assureds under the mudarabh contract and at the same time be entitled to fees for the 

underwriting services under the wakalh contract.
363

 Even though most cooperative companies 

are still not allowed to share the underwriting surplus, it is clear that the industry needs profits 

as incentives for those companies to perform efficiently from a commercial  perspective.
364

  

In fact such desperation for competitiveness made Malaysia permit a mudarabh model for 

underwriting services, not only for investment funds, and this allows sharing the underwriting 

                                                                                                                                                        

361
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surplus.
365

 This was challenged in most countries from a Sharia’a perspective as the main 

argument was that surplus is not a profit to be shared, and belongs only to the assureds.
366

 

Also, from an economical point of view, sharing surplus with the cooperative insurance 

company will provide an incentive for the company to increase surplus.
367

 This can have a 

negative effect on the assureds, since if reserves are adequate, the best underwriting surplus 

for them would be near to zero.  If there is excessive surplus that will technically imply that 

the premiums are higher than they should be, considering the level of risk calculated 

actuarially.
368

  

Continuing the argument on despising the profit element, Islam does not forbid profit, as it is 

a source of economic growth and an attractive motive to companies to embark on the 

insurance activities and deliver them to people. This encouragement of trade in Islam can be 

observed in the Quran
369

 as well as the Sunnah
370

, which is regarded as a detailed source of 

Islamic commercial law. In fact, Prophet Mohammed (P.U.H.) himself was a trader. Those 

who forbid commercial insurance just because it generates profits seem like those who forbid 

supermarkets just because there are cooperative markets, or forbid sale because of the 
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merchant will be with the prophets, the truthful, and the martyrs." ; M. Altirmithi, Sonn Altirmithi: Aljama’a 
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admissibility of grants, or forbid agency with a fee just because that agency without a fee is 

admissible.  

Aldrarir is one of the adherents of the view of the admissibility of only cooperative and not 

commercial insurance.
371

 He suggests that to make cooperative insurance work properly and 

in an Islamic, admissible way, the profit seeker body must be removed, and thus governments 

will be the most suitable bodies to organise such operations with capabilities of handling all 

kinds of risks as ‘non-profit seeker’ bodies.
372

 

In the author’s opinion, this view is unrealistic and hard to apply in practice. The government 

as a non-profit seeker may fulfil the basic needs of the society and may secure them from 

basic risks, e.g. poverty or death of the breadwinner. However, the complexity and diversity 

of the risks that we face today with the overgrowing population make it hard for the 

government to fulfil all kinds of different risks to all individuals. This heavy onus may lead to 

deterioration in service quality, lack of liquidity, or not covering all kinds of risks. In fact, this 

is what is actually happening now, as even though governments are already playing a vital 

role in the society by fulfilling its basic needs as non-profit seekers through basic social 

security systems, they do not satisfy the need for security against other risks such as liability 

risks, or risks that are associated with trade for traders, as the onus is too heavy. Moreover, it 

must be borne in mind that the social security systems are confined to specific categories of 

people, where certain conditions must apply, and serve a sole specific risk, i.e. poverty. The 

new risks that we face today, such as car accidents, which can face almost all members of 

society, even if they are not poor or fall under a category which deserve social security, stress 

the fact that another system has to be applied. In fact, insurance can help people from being 

                                                                                                                                                        

371
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poor in the first place by distributing the financial burden of the risk on others. Also, it has an 

economic impact, enhancing economic efficiency by encouraging businesses to engage in 

commercial activities without fear of bankruptcy.  

The question is why Aldrarir and other scholars have constantly criticised profit seeking by 

insurers and envisaged it as a mean goal.
373

 It has been clarified that governments, as non-

profit seekers, in practice cannot satisfy all the insurance needs of society. If they did, this 

would not be purely without a price or a profit. For example, in Saudi Arabia, the government 

has created a cooperative insurance company named ‘The National Company for Cooperative 

Insurance’ (NCCI) as a closed joint stock company with its major shares owned by the 

government itself.
374

 This company was created to fulfil the needs of different kinds of 

individuals and risks, as the government could not rely on social security alone. However, the 

company, even though tagged as cooperative, is really practising commercial insurance, 

which is clear from its memorandum of association.
375

 One could argue that the government 

could have adopted a cooperative insurance model for the structure of the company which 

could be commercially coherent, and similar to the models adopted in other Islamic countries 
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which only allow cooperative insurance.
376

 What is clear is that the government could not fill 

the other needs of the society without seeking profit, or commercial incentives.
377

 

                                                                                                                                                        

376
 See above 2.3.1  under differences ‘in form’; if this approach was adopted, the Saudi government could have 

achieved a unification in the insurance legal system instead of creating legal duality; for more see Ch 3 

‘Insurance in Saudi Arabia’. 

 

377
 Another illustration of profit seeking by the government can be noticed in the Public Pensions System. The 

government satisfies the needs of civil workers to secure themselves against old age, death, or paralysation by 
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as commercial insurance companies or cooperative insurance companies adopting the mudarabh or 

wakalh/mudarabh model. It was argued that the main goal in pensions is to help the worker and not to generate 

profits, with the government donating its share in paying the pension to the worker. Thus, the pension system is 

a proper example of cooperative insurance, with the government being a donor, and a non-profitable body; See 

A. Aldrarir, Algarar Wa Authrh Fe Aluqod Fe Ilfqh Ilislameh (1
st
 edn, Dar Nashr Althuqafh 1967) 662–
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of pension payments, including payment of his own pension. If the worker does not pay his share, he will not be 

entitled to the pension. Hence, it is obvious that the pension system is not a kind of donation; See above 2.3.1 

under the ‘donation nature of the contract’; In relation to the profit seeking goal, the author strongly believes that  

this goal is sought by the government even more than any insurance company, which makes the claim of not 

seeking profit an absolute illusion. The closest example of the pension system is life insurance; therefore the two 

will be compared to illustrate this point, taking the Saudi Public Pension System as an example. At first glance, 

the Saudi Public Pension System is enforceable on any civil servant. In other words, once you are working for 

the public sector, the instalments are taken automatically from your wages, without any choice. If the 

government were not really seeking profit, it would have given the worker the choice either to be part of the 

system or not. Additionally, after the risk occurs, i.e. old age, paralysation, illness or death, the pensioner or the 

beneficiaries do not have the choice to get the pension amount as one sum, and are forced to get it in monthly 

instalments. Moreover, after the death of the pensioner, not all his heirs are entitled to his pension, as they must 

satisfy certain conditions to be regarded as a beneficiary. Furthermore, the beneficiaries are not allowed more 
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We must take into consideration that seeking profit is not something to be criticised, 

especially if it fulfils the needs of society, otherwise we will criticise all commercial 

contracts, such as sale or lease, as they all seek profit by the opportunity of filling unfilled 

needs in society, which is the essence of trade. Moreover, Islam is a religion that encourages 

trade and does not view profit as an evil goal.
378

 It seems that Aldrarir and the other scholars  

fear
379

 was from the greed of these companies in exploiting people’s needs unreasonably. The 

author believes that this can be prevented by the market itself as a free market. The insurers 

will consider competitors when setting the premium prices, which gives the insured the 

chance to choose from a wide variety of insurers what he sees as the ‘best package’. Also, 

                                                                                                                                                        

than one pension payment at the same time. Thus, supposing both parents are civil servants, their children, after 

satisfying the conditions, are entitled to only one of their parents’ pensions. On the other hand, life insurance is 

always a choice for the person and not enforceable. The insured and the beneficiaries also have the choice to get 
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supervision by government authorities and related laws help in regulating such companies’ 

activities and their policies in determining premiums. 

Based on the above, it can be said that the allegations of the admissibility of only cooperative, 

and not commercial insurance, seem to fall apart. This thesis will now try to highlight the 

main claims of the admissibility of insurance as an economic activity today. 
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 2.4 CLAIMS OF ADMISSIBILITY 

 2.4.1 The Admissibility Of Creating New Contracts: The Original State Of 

Contracts Is Admissibility Unless There Is Proof To The Contrary 

Some authors have tried to apply the analogy doctrine (qiyas) between insurance and other 

contracts in Islam to extract its legal rule and its admissibility.
380

 These analogies include 

comparing insurance to the contracts of: guardianship (hirasah), lease (ijarah), rewarding 

promise (jala’a), trust (wadeah), guaranteeing the danger of the road (Thman Katar 

Altareeg), and enforceable promises (Alwa’ad Almulzim), recognised by the Maliki school of 

law.
381

 However, the author is of the view that this analogy is not the right method to claim 

the admissibility of the insurance contract, as insurance is a new financial transaction and 

must be judged on that basis.
382

  

The gaps in the application of the analogy doctrine on the insurance contract are recognisable 

and open the door for criticism. Nonetheless, insurance as a new transaction can be 

admissible, since as a general principle in Sharia’a law, the original state of things in general 
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is admissibility unless there is a proof to the contrary, and that includes contracts.
383

 

Additionally, the majority of the Islamic schools of law do not confine people to certain kinds 

of classical contracts, such as sale or lease.
384

 On the contrary, they encourage people to 

create new kinds of contracts if there is a need and interest in them, and if they comply with 

Sharia’a law principles.
385

 Thus, it can be said that the insurance contract is admissible 

according to this criteria. The insurance contract is a new financial transaction which was not 

known in the early years of Islam, like sale; however, after countering the claims of riba, 

gharar and gambling, this thesis finds no proof of its prohibition.  
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 2.4.2 The Doctrine Of Free Interest 

Free interest means any interest which Sharia’a law did not consider with a certain proof 

from the Quran, Sunnah or analogy, and which brings up benefits or prevents damages.
386

 

The Maliki school of law is famous for its view of the admissibility of free interest,  in 

disagreement with other Islamic schools.
387

 Malikis set out certain conditions for the interest 

to be admissible. These conditions include that the interest sought must be suitable for 

Sharia’a law goals, used to sustain necessary things (fortune, religion, honour, a person’s 

life), general not partial, and must be comprehendible.
388

 By applying these conditions to 

insurance, it is obvious that insurance consists of a general interest to people, since it is a 

method of saving and forming useful capitals in production and manufacturing.
389

 It also 

gives peace of mind to traders and manufacturers and people in general, since it removes the 

financial burden they bear if the insured risk occurs and therefore sustains the person’s 

fortune.
390

 Hence, the interest in insurance is suitable to Sharia’a goals and it is a general 

interest, which makes it admissible according to the doctrine of free interest.
391
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 2.5 CONCLUSION 

To conclude, it can be said that there is nothing in Islam that forbids insurance, whether 

cooperative or commercial. The allegations of prohibitions are flawed and reflect a narrow 

view of the operation of insurance as a system. Moreover, some of the allegations (as in riba) 

are not related directly to the insurance contract per se and are not fundamental elements of 

insurance, even though they can be spotted in the ancillary commercial activities of the 

insurance company, just as any other commercial company.
392

 This situation can be altered by 

the regulatory bodies making the company apply Islamic principles in its transactions, not by 

prohibiting the insurance contract. Gharar in the contract is light compared to gharar in other 

licit contracts under Sharia’a law, and when considering insurance as a system, not a sole 

contract between the insurer and the assured.
393

 Also, gharar needs to be tolerated for the 

public need and necessity.
394

The insurance contract is not a gambling contract, as they are 

totally different in their meanings and objectives, and it is neither a riba nor gambling when 

considering insurance as a unilateral contract.  

Cooperative and commercial insurance are both similar in their principles. The author argued 

that they are both consideration contracts with cooperative objectives.
395

 The only difference 

is noticed in the technical method and in the profit element.
396

Since Islam does not forbid 

profits to attract more companies to insurance as an economic activity, and since the technical 

organisation depends on donation, or the tabrru principle, which the author refuted, the thesis 
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concluded that there is no real difference between commercial and cooperative insurance 

methods, as they are both admissible as ways of conducting insurance in Islam.
397

 The other 

ancillary illicit activities e.g. riba in investments must be judged on their own merits.
398

 

Moreover, Islam does allow creating new contracts if they fulfil the needs and interests of the 

society, since the original state of things is admissibility.
399

 Additionally, the interest in 

insurance is needed by members of society, even though it is not considered with certain 

proof from the Quran or Sunnah, and therefore it can be admissible under the doctrine of free 

interest.
400

 Having argued this, the author thinks it is not legally efficient that contradicting 

legal views regarding insurance operate in the country. Accordingly, the view allowing only 

cooperative insurance based on the principle of donation or tabruu must be respected, if it is 

adopted by the supreme Sharia’a body in the country like Haiat Kibar Alulma in Saudi 

Arabia. Thus, all laws and regulations including the structure and technical organisation of 

the company must adhere to it.
401

 

After dwelling on insurance from an Islamic perspective, in the next chapter an overview of 

insurance in Saudi Arabia will be examined to comprehend the reflection of the environment 

where insurance regulations and laws have emerged in the current insurance legal regime. 

This environment, together with the Sharia’a law reservations regarding insurance, is 

believed to shape the approach of the insurance laws and regulations in Saudi Arabia. Issues 

including insurance history, laws, regulations and enforcement in Saudi Arabia will be 

discussed. 
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 3.1 INTRODUCTION 

It is often thought that insurance in Saudi Arabia emerged as a new economic activity after 

the economic boom of the 1970s, and the beginning of the financial growth and 

development.
402

 However, careful observation of the insurance history in Saudi Arabia 

reveals that insurance was in fact practised long before that era.
403

 The first occurrence of 

insurance in Saudi was more than 60 years ago, in the city of Jeddah on the western province 

of Saudi Arabia. Insurance at that time was used to fulfil the need for suitable cover for 

government contractors and for exporting goods.
404

 The operation was practised by brokers 

and insurance agencies, without being registered in Saudi Arabia, and by designated terms far 

from the term ‘insurance’.
405

 Insurance began to grow more in the 1960s, and by the middle 

of the 1970s the growth was substantial.
406

 The increase in oil prices doubled the 

governmental spending, and consequently the number of companies which delivered various 

infrastructure services such as buildings, airports, motorways, and energy and gas projects 

also increased.
407

 Insurance in this flourishing era of practice operated away from 

governmental control or regulations. The hesitance in the governmental recognition of such 

practice, and in the promulgation of regulating laws was due to the Sharia’a law reservations 
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pertaining to commercial insurance.
408

 It was obvious that the unique legal system in Saudi 

Arabia, based on Sharia’a law as the primary and supreme law of land,
409

 caused tension 

between legal theory and practice. In legal theory, commercial or conventional insurance was 

forbidden by ‘Haiat Kibar Alulma’ in its ‘fatwa’ in 1977,
410

 which permitted only cooperative 

insurance, since it is based on donation and not profit seeking.
411

 However, in practice the 

government had to accept insurance as a necessary tool in modern economies, to comply with 

its urgent needs for development. In 1985 , the government reacted to correct the situation by 

announcing the establishment of a state-owned cooperative insurance company, named as the 

‘National Company for Cooperative Insurance’ (NCCI) with capital of 500 million Saudi 

Riyals (SR) (approximately 143 million US$), to fill the needs of the government as well as 

the private sector concerning insurance.
412

 It was the only insurance company officially 

recognised, while more than 75 companies still practised commercial insurance in the country 
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409
 F. Vogel, Islamic Law and Legal System: Studies of Saudi Arabia (Studies in Islamic Law and Society, Brill 

Academic Publishers 2000) 2; A. Doi, Shariah: The Islamic law (2
nd
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without any registration.
413

 Despite the recognition of cooperative insurance at the beginning 

of the 1980s as the only form of insurance admissible in the country, it was not until 2003 that 

the government promulgated the first comprehensive law regulating the insurance business, 

namely: ‘Law On Supervision of Cooperative Insurance Companies’ (LSCIC2003),
414

 along 

with its implementing regulations published in 2004.
415

 The law was articulated with the 

intent of placing all the insurance practices under the umbrella of Sharia’a law. That is clear 

from article 1 of the law which states that, 

“Insurance in the Kingdom shall be undertaken through registered insurance companies 

operating in a cooperative manner…. and in accordance to Sharia’a principles.” 

Thus, commercial insurance which used to be practised in the Kingdom is diminished, as 

companies looking to practise insurance in Saudi Arabia after the law must conclude it in a 

cooperative method and according to Sharia’a principles as in the LSCIC2003.  

This chapter will contribute towards providing a background to the regulatory and legal 

environment surrounding insurance in Saudi Arabia. This is necessary in order to comprehend 

the effect of such an environment on the approach of insurance laws and regulations in Saudi 

Arabia in general, and on the duty of good faith specifically, and also to understand the 

priority of interests which need protection by Saudi legislators and regulators, which in turn 
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forms the legal approach to the duty of good faith in Saudi insurance laws which are the focal 

laws in this comparison. The chapter will firstly provide a background of the general business 

law and court system in Saudi Arabia to comprehend the legal environment which insurance 

has to operate within. Secondly, it will look at the legal situation of the Saudi insurance 

market before and after the promulgation of LSCIC2003, analysing to what extent the law has 

decreased the gap between legal theory and practice. Thirdly, it will explain how insurance 

contracts are enforced in Saudi Arabia, highlighting the competent authorities to hear 

insurance disputes, before and after LSCIC2003. 
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 3.2 BUSINESS LAW AND COURT SYSTEM  

Saudi Arabia did not enact a contemporary civil code. Instead, Sharia’a law is supposed to 

play that role, according to the teaching of the Hanbali school of Islamic law.
416

 Sharia’a 

courts in Saudi Arabia rely primarily on fatwa when entertaining secular transactions, 

together with three Hanbali treatises.
417

 If still no answer is found, the judge has the freedom 

to consult other Hanbali books or other Sunni Islamic schools of law interpretations.
418

 

However, there are cases where the direct Sharia’a purview was removed and transferred to 

state-made regulations, although not completely out of the ambit of Sharia’a scrutiny. 

Commercial law is the body of law which mostly contains these cases.
419

 Saudi Arabia has 

adopted a distinction between commercial and civil law, as adopted in France and other civil 

law countries.
420

 The distinction is transferred to Saudi Arabia from the Othmani empire,
421

 

which controlled Hijaz (the western province of Saudi Arabia) in the beginnings of the 20
th

 

century, and from the Egyptian draftsmen, both influenced by French law.
422

 That distinction 
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was welcomed since it allows contemporary codes without distorting Sharia’a teaching by 

modification and adaption.
423

  

The Commercial Court Law 1931 (CCL1931)
424

 is considered the major and oldest 

commercial law in Saudi Arabia, and was derived from the Commercial and Maritime 

regulations of the Othmani empire.
425

 Since it regulates particularities of specific categories 

of people, i.e. ‘merchants’, commercial law was viewed as a subsidiary of the general law, i.e. 

Sharia’a.
426

 Hence, Sharia’a rules and commercial custom practice were the default rules 

when there was a legal vacuum within the provisions of commercial laws, and only sought as 

a last remedy.
427

 Other commercial laws were also promulgated to be added to the overall 

commercial legislation, for example, the Negotiable Instruments Law 1964,
428

 Commercial 

Companies Law 1965
429

, and the Banking Control Law 1966.
430

 The enforcement of 

commercial laws was not entertained by Sharia’a courts.
431

 Instead it was resorted to other 
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bodies, even though Sharia’a still had general jurisdiction.
432

 The Commercial Court was the 

court which originally entertained commercial and marine insurance cases,
433

 but its authority 

was transferred to the ‘Commercial Disputes Settlement Committee’ in the Ministry of 

Commerce.
434

 After that, the jurisdiction was transferred to the Board of Grievance ‘Diwan 

Almathalem’ which was given the authority to entertain both commercial and administrative 

cases by an edict by the Council of Ministers, until creating the new commercial courts.
435

 

Moreover, committees of semi judicial nature were formed to have purview among certain 

categories of cases relating to certain commercial laws, such as the ‘Banking Dispute 

Settlement Committee’ which resolves disputes pertaining to the Banking Control Law 

1966,
436

 and the ‘Insurance Violations and Disputes Resolution Committee’ (IVDRC) which 

resolves disputes and violations pertaining to the LSCIC2003.
437

 It is worth mentioning that 

the number of those committees has increased, to more than 70 committees relating to 27 
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different governmental bodies.
438

 With almost every different commercial law promulgated, a 

semi judicial committee was formed to hear disputes relating to it. 
439

 

Despite everything, Sharia’a inspection was not completely absent in commercial cases.
440

 

For instance, ‘Diwan Almathalem’ decisions have to be approved by a commercial board 

which assures that the decision accords with Sharia’a law, secular laws and principles of 

justice.
441

 Also, it must be kept in mind that in Saudi Arabia, Sharia’a ambiance overcomes 

all sectors of life.
442

 There may be some flexibility in some laws articulated by the state, but if 

there was a conflict in court between a Sharia’a principle and a secular law, Sharia’a 

prevails, especially when it derives directly from prominent origins such as the Quran and 

Sunnah.
443

 Even if a Sharia’a principle was derived from analogy (qiyas) or consensus of 

jurists (ijma’a), which are other, less certain, sources of Sharia’a law, Sharia’a seem to be 

                                                                                                                                                        

438
 Y. Alhudaithi, ‘Aljihat Shbh Alqadaiah’ (Centre of Judicial Studies Specialist, 25 Feb 2009) found in 

<http://www.cojss.com/showcat.php?c=17> accessed 10 June 2012. 

439
 Ibid.  

 

440
 N. Saleh, ‘The Law Governing Contracts in Arabia’ (1998) 38 Int’l and Comp LQ 761, 764. 

 

441
  Art 1 of The Law Of  Procedure Before the  Board Of Grievance (issued by Royal Decree M/3  in 

26/11/2013), provides that the Board will apply Sharia’a  law and any other secular laws which do  not 

contradict Sharia’a law; N. Saleh, ‘The Law Governing Contracts in Arabia’ (1998) 38 Int’l and Comp LQ 761, 

764;   N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Law Series, Kluwer 

Law International 1996) 156–157. 

 

442
 See above. 

443
 N. Saleh, ‘The Law Governing Contracts in Arabia’ (1998) 38 Int’l and Comp LQ 761, 764;   N. Obeid, The 

Law of Business Contracts in the Arab Middle East (Arab and Islamic Law Series, Kluwer Law International 

1996) 156–157. 

http://www.cojss.com/showcat.php?c=17


112 

 

 

dominant over other man-made laws.
444

 Accordingly, a dispute will be legally accepted and 

subject to enforcement in Saudi Arabia only if it passes the assessment of both Sharia’a and 

secular laws.
445

 

In any case, the jurisdiction of commercial cases is subject to change after the promulgation 

of the new Judiciary law (JL2007).
446

 Under the JL2007, the jurisdiction of commercial cases 

is passed to a commercial court in the first instance, instead of the Board of Grievance or the 

committees of a semi judicial nature as was the situation previously.
447

 Hence, the JL2007 

unifies the jurisdiction again to be in one court i.e. the commercial court. However, the  

Executive Work Plan for Judiciary Law 2007  made exceptions to some committees of a semi 

judicial nature, to operate away from the JL2007, i.e. without assimilation within the main 

judicial system.
448

 Those committees include the Banking Dispute Settlement Committee and 

the IVDRC.
449
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Furthermore, the JL2007 provides that the judgment of the commercial case can be appealed 

in front of the commercial departments of the Appeal Courts.
450

 According to the JL2007, 

Appeal Courts with commercial, criminal, labour, martial and general rights departments are 

to be created as second degree litigation courts, with the authority to review the subject of the 

appealed case heard at first instance.
451

 In addition, the judgment of the commercial case 

given by the Court of Appeal can be challenged by the Supreme Court, which can review the 

case with regard to the law application, without reviewing the subject of the case. 
452

 The law 

in this respect means Sharia’a law, and secular laws promulgated by the government as long 

as they do not contradict Sharia’a law.
453
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 3.3 THE OPERATION OF THE INSURANCE MARKET 

 3.3.1 Before The LSCIC2003 

  

 I Insurance Laws In Saudi Arabia  

It is maybe thought that, since insurance was not recognised by the government before the 

LSCIC2003, no laws or regulations whatsoever relating to insurance can be found in Saudi 

legislation. However, that is not entirely true. The first occurrence of insurance in Saudi 

legislation can be observed in the CCL1931, articles from 324–389.
454

 The law was 

concerned with marine insurance in particular, and contained three sections, regulating the 

insurance contract, duties of the parties, and the assured objects. Under the CCL1931, article 

433(c), the Commercial Court was to be responsible for hearing any dispute pertaining to 

marine insurance. Since the law was influenced by French law back in 1807, it was archaic, 

and an urgent reform was called for to adapt to the new changes in the industry.
455

 Hence, the 

CCL1931 only governed marine insurance contracts theoretically, but it was not applied in 

practice, leaving the market in a chaotic status. As time passed, other insurance related laws 

and regulations were announced cautiously to fulfil a high necessity in society, for instance 

the ‘Social Insurance Law 1969’ which was of particular importance to employees and 

employers in the kingdom.
456

 Moreover, the government, in some of its decisions and 

regulations, made insurance an obligation which must be complied with. For example, the 
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Council of Ministers decision in 2001 forced insurance on all driving licences in Saudi Arabia 

(third party civil liability insurance) and on all cars passing Saudi lands.
457

 Another form of 

obligatory insurance was introduced in ‘Cooperative Health Insurance Law 1999’.
458

 Its main 

concern was organising health insurance for all foreigners residing in the Kingdom and their 

families, and Saudi nationals working in the private sector and their families, with a possible 

application on Saudi nationals by a Council of Ministers decision.
459

  

 

 II  Governmental Supervision On The Insurance Business 

Since every insurance company has limited resources, which can be determined by its capital, 

reserves and previous work experience, it has been always a fundamental principle for them 

to use different techniques, such as the law of large numbers, in their management of 

insurance operations and determining the gross premiums.
460

 Also, it is normal to carry out 
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international reinsurance operations, to decrease and distribute the risks involved.
461

 These 

factors were enough to draw the attention of governments to control the operation of 

insurance companies on their application of these techniques, and on their ability to provide 

sufficient deposits and financial reserves to fulfil their obligations 
462

 This governmental 

supervision normally comprises obligations on insurance companies to present their yearly 

balance sheets, profit and loss calculations, expenditure and revenue information showing 

reserves for outstanding obligations and indemnities under settlement, information on 

obligatory funds held in local banks, and any other information sought by the supervisory 

bodies.
463

 Additionally, the governmental bodies have the right to review complaints against 

insurance companies, examine insurance companies with financial difficulties, organise 

insurance brokers, and exercise the authority of judicial police.
464

  

Given this importance of governmental control on insurance companies, there is a question as 

to whether any of it existed in Saudi Arabia before the promulgation of the LSCIC2003. As 

previously mentioned, insurance was operating in Saudi Arabia with hesitance and suspicion. 

This could be partially because of the social solidarity and strong family relationships in 

Saudi Arabia, where a person, after god, seeks help from his family or tribe when an accident 

occurs.
465

 However, it is mostly influenced by the religious aspect, and by the fatwa from 
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‘Haiat Kibar Alulma’ in particular, which prohibits commercial insurance.
466

 Even so, the 

insurance market in Saudi Arabia is still considered the biggest amongst the GCC 

Countries.
467

 The increase in the insurance market before the LSCIC2003 reached 5.7 %, with 

gross premiums of 2.5 billion Saudi Riyals (SR), and an estimated market size of 10 billion 

SR.
468

 Thus, the size of the market was considerable, which highlighted the need for efficient 

regulations and supervision that were clearly absent. Insurance – except that which was 

concluded by NCCI, which is trading now by the name of ‘Tauwniya’ – was practised 

through branches of insurance companies registered abroad, and operating through agents and 

brokers in the country.
469

 Those agents or brokers may be individuals, establishments, or 

limited liability companies dealing with commercial agencies from foreign companies, with 

insurance being a type of their different agencies.
470

 Given the circumstances, those agents or 

brokers may have no knowledge of or relation to the insurance industry, and have no specific 

standards of liability of the insurance operations which they carry. Instead, their liability is to 

be determined following the type of company they work for, under the Company Law 1965 
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and the Commercial Agency Law 1962 and its implementing regulations.
471

 Those laws, 

however, do not provide insurance as an important economic and financial activity with any 

special rules, which means that insurance was treated like any other commercial activity 

practised by those brokers and agents. There were no specific provisions or rules regarding 

insurance premiums’ prices, funds kept by the company, funds that require reinsurance, 

reinsurance methods, or the ability of reinsurance companies to handle their obligations. 

Moreover, there were no organised obligations for these companies to provide sufficient 

reserves, publish their balance sheet, invest premiums or profits within the country, or even 

keep specified funds in the local banks or provide immovable possessions as a general 

guarantee.
472

 This legal vacuum before the LSCIC2003 resulted in a disordered insurance 

market which jeopardised the rights of policy holders and the Saudi economy. Also, it created 

what is called a ‘duality’ in the legal system, and a gap between legal theory and practice. 

This will be explained below.  

 

  

                                                                                                                                                        

471
 Ibid; Royal Decree M/11 dated 23/7/1962, amended by Royal Decree M/8 dated 23/4/1976 and by Royal 

Decree M/32 dated 24/6/1980; Implementing Regulations by Minister Council Decision No 1897 dated 

12/12/1990. 

 

472
 For more, see N. Feetham, A Guide to Insurance: Combining Governance, Compliance and Regulation 

(Spiramus Press Ltd 2012) 4-8; K. Meier, The Political Economy of Regulation: The Case of Insurance (SUNY 

Press 1998) 33. 

 



119 

 

 

III     Effects Of The Legal Vacuum Before The LSCIC2003 

1. On Policy Holders 

For policy holders, the practical reality demonstrated clearly that insurance companies before 

the LSCIC2003 were always hesitant to pay indemnities which they are liable for, and 

disputed with assureds to circumvent their obligations.
473

 As a result, many assureds resorted 

to arbitration and bore unnecessary financial burdens to obtain their rights, and then only after 

a considerable time.
474

 In addition, since reinsurance operations were not regulated, insurance 

companies concluded reinsurance with companies which did not have the ability to fulfil their 

obligations.
475

 Also, the absence of special rules for insurance agents released them from 

many liabilities for the obligations of the insurance company that they represent.
476

 All these 

factors led those foreign insurance companies to severe financial difficulties, and into 

bankruptcy, endangering the rights of the assureds back in Saudi Arabia.
477

 It must be borne 

in mind that the dissolution of those companies will be under the law of the country of 

registration. Thus, foreign courts will be responsible for distributing the company’s assets, 

including the insurance policies.
478

 Accordingly, assureds will need claim their rights in the 
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country where the company was registered and from foreign courts, mostly situated in 

Bermuda, the Cayman Islands, Hong Kong, and Cyprus.
479

  

   2. On The Economy 

For the Saudi economy, the gaps in regulating the investments carried by the insurance 

companies resulted in wasting huge investment opportunities.
480

 The major share of surplus 

made by insurance companies was directed to investments in stock markets and securities 

outside Saudi Arabia.
481

 A documented study has revealed that the estimated yearly flow of 

insurance revenues outside the Kingdom was around 3.5 billion SR.
482

 This escape of 

investments in the absence of governmental regulations could be justified partially by the 

religious reservations on insurance, which encourage companies to downsize any investment 

in Saudi Arabia. However, it was mostly because of the small size of the financial papers 

market, and the lack of suitable investment channels such as securities and governmental 

bonds.
483

 If a regulation were passed obliging those insurance companies to invest part of 

their surpluses in Saudi Arabia, the national economy would benefit from billions of Riyals 

transferred abroad. 
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3. On The Legal Status  

From a legal aspect, a duality in the legal system pertaining to insurance before the 

LSCIC2003 was obvious.
484

 As a country under ongoing development, Saudi Arabia was 

shifting to adopt a market-oriented economy model, and encouraging foreign investments and 

the private sector to enrol in the developmental process.
485

 However, this shift, together with 

social necessity, forced the government to adopt economic policies which respond to such 

needs, even contradicting the interpretation of the majority of religious authorities in the 

country.
486

 Since it was unquestionable to distort or replace Sharia’a law as the supreme 

system in Saudi Arabia, a duality was created to accommodate such needs, or what is called a 

‘system within a system’. 
487

 There were two contradicting legal systems in operation, namely 

the conventional system of commercial insurance which was trying to operate within the 

Islamic system which prohibits it. Such legal duality leads to the inefficiency of the economic 

or financial system in question, and decreases predictability.
488

 The legal system will be 

uncertain and far from comprehensible, driving away any potential investments to more 

mature and clear legal environments.
489

 For these reasons, Saudi Arabia tried to correct this 
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legal duality as part of its shift to a market oriented economy, by establishing the NCCI in 

1985, as a state owned cooperative insurance company.
490

 In its articles of association, the 

obedience of Sharia’a law was evident.
491

 The NCCI had to conclude insurance in a 

cooperative manner, with certain principles applied according to such concept.
492

 These 

principles included cooperation and solidarity between policy holders to distribute the risks, 

management of the insurance funds for the benefit of policy holders, the return of surpluses of 

insurance operations to policy holders after deducting the necessary expenses, and the 

investment of the rest of the insurance funds in Islamic admissible methods for the benefit of 

policy holders.
493

  

In this author’s view, it seems the NCCI did not solve the problem of the duality in the legal 

system for two main reasons: 

1. The NCCI tried to fulfil the social need for insurance, especially for the governmental 

infrastructure projects, and for the private sector. However, it did not cover more than 

30% of the Saudi market, which is equivalent to 750 million SR of premiums. Thus, 
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the market gap was still filled by foreign commercial insurance companies through 

agents and brokers.
494 

2. Even though the NCCI is tagged as a cooperative insurance company and consisted of 

some cooperative insurance principles.
495

 Nonetheless, its practice and structure was 

more like that of a commercial insurance company. The commercial characteristics of 

the NCCI can be noticed in various aspects. It was observed that :  

Firstly, the legal company structure of the NCCI was not a structure of a 

cooperative company.
496

 Instead it was a joint stock company with capital and 

shareholders, with shares divided between three government bodies.
497

 There 

was no requirement that the shareholder must be an assured as well, which is a 

significant principle in mutual/cooperative insurance.
498

 If the NCCI was a 

genuine cooperative insurance company, it would have applied the framework 

of cooperative companies embedded in the Saudi Company Law 1965. 
499

 The 

law presented a flexible scheme to those companies (unlike joint stock 

companies) regarding the increase and decrease in the capital.
500

 This flexibility 

allows smooth movement of shareholders in and out of the company, which can 
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be employed in insurance to allow a membership arrangement for the 

assureds.
501

  

Secondly, in cooperative companies, every shareholder is entitled to one vote in 

the company’s meetings, no matter what number of shares he owns.
502

 However, 

in the NCCI the shareholder must own 20 shares to be able to have one vote, and 

each further 20 shares entitle him to an extra vote.
503

 

Thirdly, the clients of the cooperative company are usually the shareholders, and 

even if the company serves non-members, that does not affect its cooperative 

character if it started from the beginning as one, and applied cooperative 

rules.
504

 Hence, the NCCI cannot claim that it is not a genuine cooperative 

because it offers services to non-shareholders.
505

  

The author believes that these observations may be valid, but does not agree with them fully. 

Firstly, requiring that the shareholder in the cooperative insurance company must be an 

assured as well is not entirely correct. It has been discussed that the large number of assureds 

and the complexity of operations led to transferring the management of the insurance 

operations to a fully dedicated company, rather than the assureds.
506

 The cooperative 
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insurance company will act on behalf of the assureds as a manager and/or investor to the 

insurance operations/funds.
507

 Probably what is meant is that the NCCI was in fact the 

insurer, not only the manager and /or investor for the insurance operations and/or funds, 

which violates cooperative insurance principles, where the risk must lie on the assureds not be 

transferred to the company as an insurer.
508

 Secondly, the suggestion about adopting the 

cooperative company structure embedded in the Saudi Company Law 1965 for insurance is 

not admirable. It must be remembered that insurance is unique in nature as a significant 

financial operation which has an impact on the economy. Also, cooperative insurance consists 

of unique principles which make its structure and organisation different from other 

cooperative companies.
509

 Hence, the structure of the cooperative insurance company to be 

adopted must bear in mind the technicalities and principles applied in cooperative 

insurance.
510

 It is worth mentioning that the NCCI did not adopt the cooperative insurance 

company structures or technical organisations that are followed and recognised in other 

Islamic countries adhering to cooperative insurance, or as it is named in those countries, 

‘Takaful’.
511

 In those countries, the cooperative insurance company is not the insurer, rather it 

is just the manager and/or investor to the insurance operations and/or funds, which may be 

based on a wakalh, mudarabh or a wakalh /mudarabh contract.
512

 Every assured is an insurer 
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at the same time, by participating in the scheme and donating his membership fee, with 

claims being paid from the insurance funds.
513

 It would have made more sense if the NCCI 

adopted a cooperative insurance company structure similar to those aforementioned models, 

instead of adopting a structure similar to a commercial insurance company. Such a structure 

adds confusion and contradicts the cooperative insurance principles accepted by the Sharia’a 

authoritative board in Saudi Arabia, causing inefficiency and lack of clarity.  

Despite everything, the cooperative character can be sensed in some aspects through the 

articles of association of the NCCI.
514

 The duty of obedience to Sharia’a and the admissible 

investment of premiums according to Sharia’a law are believed to be where the cooperative 

notions were mostly perceptible.
515

 Also, the cooperative principles can be noticed in placing 

separate accounts for the shareholders and the assureds’ investments,
516

 and in the distribution 

of surpluses to the assureds after deducting company and management expenses, which in 

any case must not be more than 10% of the net investments income.
517

 The argument that can 

be raised, though, is that since the company does not call for additional premiums from the 

                                                                                                                                                        

513
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514
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515
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517
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distribution of surplus changed after the promulgation of the LSCIC2003 and its  implementing regulations on 

20 January 2004 as the NCCI amended the Articles of Association.  
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assured when a deficit occurs, it will ensure a huge annual reserve. Hence, the potential of 

getting a decent profit for the assured will be very low.
518

  

 

 3.3.2 After The LSCIC2003 

Even though the fatwa which announced the admissibility of cooperative insurance, and the 

prohibition of commercial or conventional insurance was back in 1977, it was not until 2003 

that the government actually promulgated a law which regulates the insurance business, along 

with its implementing regulations in 2004. 
519

 The law’s main aims were to: fill the legal 

vacuum which existed regarding the supervision and control of the insurance companies, 

protect assureds and investors, develop the insurance sector, increase the stability of the 

market, and create an environment for competition resulting in better services and prices.
520

 

Moreover, the law aimed to remove the legal duality by placing all insurance practices under 

one umbrella, i.e. Sharia’a law, through permitting cooperative insurance 
521

 as the only 

admissible form to operate in the Kingdom. Therefore, the law in its first article announced 

that: 
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“Insurance in the Kingdom shall be undertaken through registered insurance companies 

operating in a cooperative manner as it is provided within the article establishment of the 

National Company for Cooperative Insurance promulgated by Royal Decree M/5 dated 

17/5/1405 H, and in accordance with the principles of Islamic Sharia’a.” 
522

 

Accordingly, insurance companies interested in operating in the Kingdom after the law had to 

be registered in Saudi Arabia, and not abroad. This is to keep those companies under the 

authority and control of local laws, as a kind of protection to policy holders. However, for 

these companies to be registered in Saudi Arabia, they must conclude insurance in a 

cooperative manner. The LSCIC2003 referred to the NCCI practice of the ‘cooperative 

manner’ embedded in its articles of association as a model for prospective insurance 

companies in applying the cooperative manner and principles.
523

 Hence, all commercial 

insurance companies which operated before in the Kingdom were no longer allowed. Those 

businesses must be transformed to cooperatives to be able to register in Saudi as valid 

insurance companies.  

The LSCIC2003 announced the Saudi Arabian Monetary Agency (SAMA), which is the 

central bank in Saudi Arabia, as the body responsible for ensuring its application according to 

                                                                                                                                                        

522
 Art 1 LSCIC2003. 

523
 Art 1 LSCIC2003; NCCI, NCCI Articles of Association (NCCI 1985) found in 

<http://tawuniya.linkdev.com/pdfs/ArticleofAssociation.pdf> accessed 23 May 2013, it must be noted that on 20 

Jan 2004, the NCCI changed its mission, strategy and vision. Also, the NCCI articles of association were 

amended after the announcement of the LSCIC2003 to conform to their requirements, and to support the 

company’s transformation from a closed joint stock to a public one by selling the government’s shares in the 

company through a public offering after the approval of Council of Ministers on 24/5/2004 ; see NCCI, 

Prospectus: The Company for Cooperative Insurance  (NCCI 18 Dec 2004) found in 

<http://ae.zawya.com/researchreports/zawyapr/SABB-NCCI-IPO-MainProspectus-En.pdf > accessed in 28 

October 2012.  
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the principles embedded in the implementing regulations.
524

 After the law, the establishment 

request of any insurance company must be examined by SAMA, which ensures its 

compliance with the necessary requirements.
525

 Moreover, the establishment of an insurance 

company must be licensed by a Royal Decree depending on a decision from the Council of 

Ministers, and must be reviewed by the Minister of Commerce and Industry.
 526 

 

 I The LSCIC2003: Filling The Legal Vacuum 

In the author’s view, it seems that the major theme of the LSCIC2003 was an insured-friendly 

theme – as it applied strict controls on the insurance business – which was a very logical 

result. It is obvious that the LSCIC2003 was attempting to correct the chaotic situation of the 

market and to restore confidence in it. One of its main concerns was to protect policy holders, 

who lost trust in the insurance market before the law promulgation, and were dragged through 

unnecessary struggles for their rights. The obligatory insurance announced by the 

government, for vehicles and for foreign residents’ health, has stressed the need for such 

protection.
527

 It must be borne in mind that these types of obligatory insurance are concerned 

with individuals. Thus, the economic imbalance between the parties of the contract is evident, 

which underlines the need for security for these individuals, as weak parties. Moreover, if the 

insured were a corporate body, it would likely bear arbitration expenses as a solution for 

possible disputes and may even prefer it over going through the courts.  

                                                                                                                                                        

524
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An important aspect of the assureds’ security is ensuring the financial capacity of the 

insurance company to carry out its business. According to LSCIC2003, the insurance 

company must be a joint-stock company, with a main goal of practicing insurance and/or 

reinsurance in the country.
528

 A minimum capital of 100 million SR for insurance companies, 

and 200 million SR for reinsurance companies, is required.
529

 If the company desired to 

increase the capital, that must be authorised by SAMA, and it must be in accordance with 

Company Law 1965.
530

  

The other feature of policy holders’ protection is noticed in the incurrence of liability on the 

management and the board of directors for any violation of the LSCIC2003.
531

 Moreover, if a 

company desires to bring its insurance business to an end, that must be approved by 

SAMA.
532

 This is to ensure that the insurance and/or reinsurance company does not suddenly 

stop its business, jeopardising the rights of the assureds, and to make necessary arrangements 

for protecting both investors and assureds. An efficient supervision of the insurance company 

activities was apparent throughout the articles of the LSCIC2003. For example, SAMA’s 

approval is required for the appointment of the board of directors, opening of new branches, 

and the acquisition of any insurance or banking business or shares.
533

 Furthermore, SAMA 

has the right of inspection and the authority to require any data, records, accounts, statistics or 

                                                                                                                                                        

528
 Art 3 LSCIC2003. 

529
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information relating to the insurance and/or reinsurance company.
534

 Another significant 

aspect of control can be observed in requiring the appointment of two independent legal 

accountants to be responsible for the assessment and revision of the financial balance sheets 

of the company before its publication.
535

 Another aspect is in requiring the allocation of at 

least 20% of the shareholders’ income as a financial legal reserve for the company.
536

 

The cooperative method embedded in the NCCI articles of association, and which is supposed 

to be followed by prospective insurance companies is not quite clear.
537

 From the outset it 

must be noted that the NCCI articles establish that the LSCIC2003 and companies’ 

regulations shall apply for matters not included in the articles.
538

 In article 3, the NCCI 

establishes that the company’s purpose is to carry out cooperative insurance operations and 

related activities e.g. investments, reinsurance, agency, lending, and liquidation of assets, all 

of which must conform to Sharia’a.
539

 The articles then set that the company will conduct 

insurance according to cooperative methods, and give the board of directors the liberty to 

control the insurance operations and distribution of surplus.
540

 The investment of insurance 
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funds collected from the assureds and shareholders shall be carried out by the company 

according to the board of directors’ rules.
541

 The cooperative notion also can be sensed in 

article 43, where separate accounts are allocated for policy holders regarding the insurance 

operations
542

, and for shareholders.
543

  

 

 II The LSCIC2003: A Solution To The Legal Dilemma? 

Even though the LSCIC2003 has major advantages for the Saudi insurance sector, it was also 

subject to many criticisms, especially from the religious authorities.
544

 The LSCIC2003 in its 
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 That includes separate account for contributions from policy holders, and a separate account for 

compensations paid. The total surplus will be the difference between the two sum amounts after deduction of 

reserves and technical allocations.  

 

543
 The net surplus  according to Art 43 NCCI Articles of Association, will be calculated as follows: 

 “The share of the Policyholders in the return on insurance operations funds shall be added to the total surplus 

mentioned in subsection (3) above after deducting the general expenses associated with the insurance 

operations in accordance with the rules set by the Board of Directors. 

As determined by the Board of Directors, the net surplus mentioned in subsection (4) above shall be disposed on 

one or more of the following: a. Shareholders’ proportion of surplus against exposure of their rights to 

insurance risks. 

b. Surplus portion distributed back to Policyholders. 

The excess shall be transferred to retained surplus account”; See NCCI, NCCI Articles of  Association (NCCI 

1985) found in <http://tawuniya.linkdev.com/pdfs/ArticleofAssociation.pdf> accessed 23 May 2013. 

 

544
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implementing regulations
545

 revealed many inconsistencies in demonstrating the cooperative 

notion of insurance, to the extent that it seemed to concern commercial and not cooperative 

insurance.  

From a first glance, the LSCIC2003 did not define exactly what is meant by cooperative 

insurance, and what is to be considered out of its ambit. The last fatwa announced in Saudi 

Arabia defined cooperative insurance as one based on donations, aiming to help the needy, 

and not involving any returns to the members.
546

 Despite reservations on the defining fatwa 

which made insurance more of a charitable system and had major inconsistencies with other 

Islamic interpretations, 
547

 what can be inferred is that the LSCIC2003 criteria, which involve 

returns distributed to members,
548

 conflict with the previous fatwa. A resolution to such 

contradiction is needed and a suitable definition is necessary to remove any misconceptions 

and to clarify the implications of the cooperative notion on the technical structure of the 

company and the principles adopted.  

Furthermore, highlighting the cooperative notion and its implications between the assureds 

was absent in the definition section of the implementing regulations, and specifically when 

defining the insurance operation, the premium, the insurer, and the policy.
549

 The definitions 

made it clear that the cooperative insurance company is in fact the insurer and is liable for the 

                                                                                                                                                        

545
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indemnity, not just a manager and/or investor of the insurance funds.
550

 The insurance 

contract in that way was more of a consideration than a donation contract, 
551

 which is not 

admitted by the fatwa in the country, and the assureds are not the insurers. 
552

 

Hence, a contradiction between the law, which announces that it adopts a cooperative notion, 

and the principles of the cooperative notion was evident. It was argued that for a company to 

be cooperative, it must act only as a manager or/and investor to the insurance 

operations/funds, not as an insurer, with the indemnity being paid by the assureds themselves 

from the insurance funds as participants in the scheme and donating their membership fee to 

the insurance fund as a form of cooperation.
553

  

Other criticisms of the LSCIC2003 which concern contradictions with the cooperative notion 

included the distribution of surplus.
554

 The implementing regulations ruled that only 10% of 

the company’s net surplus is to be distributed to the assureds directly or as a type of discount. 

However, the other 90% of the net surplus is returned to the shareholders.
555

 On the other 

hand, to be a genuine cooperative, the underwriting surplus must be for the sole benefit of the 

                                                                                                                                                        

550
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552
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553
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assureds.
556

 It must be returned to them, or diverted to the following year to decrease the 

premiums. In the majority of the cooperative insurance models, underwriting the surplus is 

not considered a profit to be shared by the shareholders of the cooperative insurance 

company.
557

 It must be remembered that the cooperative insurance company has its own 

profits generated from investing the insurance funds and/or from the fees generated from 

managing the underwriting services.
558

 Also, in the author’s view, the amount of the 

percentage returned back to the assureds does not reflect a genuine application of a 

cooperative insurance principle, i.e. the distribution of surplus, but rather a cosmetic 

adherence to it.
559

 

Adding to the previous points, the author believes that the reference of the LSCIC2003 to the 

cooperative practice of the NCCI as a model for prospective insurance companies was 

unsuccessful. Firstly, as observed earlier, before the LSCIC2003 the practice of the NCCI 

was not genuinely cooperative, even it was tagged as one.
560

 If all the prospective insurance 

companies follow this inconsistent cooperative model, that would generate more inconsistent 

cooperative insurance companies. What the LSCIC2003 should have done is to lay out a 

crystal clear concept and principles for its ‘cooperative manner’, which accords with 

cooperative insurance principles and Sharia’a law applied in Saudi Arabia. That could have 
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corrected the position of both the NCCI and prospective insurance companies. Secondly, as 

observed earlier, before the LSCIC2003 the NCCI did not solve the duality in the legal 

system, as a result of its inconsistency.
561

 By placing it as a model to other companies, the 

legal duality will increase, resulting in more inefficiency in the financial system. Adding to 

that, the amended NCCI articles of association in 2004, which came to go along with the 

LSCIC2003 and its implementing regulations, were not clear in revealing the cooperative 

method referred to by the LSCIC2003.
562

 They only establish that insurance must be 

concluded in a cooperative method,
563

 without revealing what is meant by that, how it is 

applied, or what principles it comprises. The cooperative notions, however, can be sensed in 

requiring that all insurance operations and related activities, e.g. reinsurance and investments, 

must conform to Sharia’a,
564

 and in allocating separate accounts for policy holders on one 

hand and shareholders on the other.
565

 Nonetheless, the distribution of surplus is still 

questionable, as it still allows shareholders to share the underwriting surplus, which must be 

for the sole benefit of the assureds. The percentages of that distribution can be determined by 

the board of directors;
566

 otherwise the 90% -10% distribution percentages in the 
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implementing regulations
567

 will be applied.
568

 Hence, it can be argued that companies can 

have the freedom to allocate a higher percentage of the net surplus to the assureds to reflect 

more genuine adherence to the distribution of the surplus principle in cooperative insurance. 

Nonetheless, such an argument ignores the conflict of interest which lies in the fact that the 

members of the board of directors are remunerated by the shareholders themselves.
569

 

Accordingly, they will be more concerned about ‘pleasing’ shareholders than assureds, 

making the possibility of a more favourable distribution too farfetched to be seen in practice. 

The other claims raised against the LSCIC2003 included the possibility in investing in trusts 

and governmental bonds which are believed to be tainted by riba,
570

 permitting reinsurance 

with commercial insurance companies,
571

 and permitting life insurance prohibited by ‘Hia’at 

Kibar Alulama’,
572

 thus making the LSCIC2003 not truly in accordance with Sharia’a law as 

applied in Saudi Arabia. 
573
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Based on the previous deliberations, this study concludes that the LSCIC2003 has filled the 

legal vacuum to a huge extent by organising the insurance market, protecting policy holders 

and strengthening the local economy. However, it did not succeed in unifying the insurance 

legal framework. The reason is that even though the law was nominally organising 

cooperative insurance, it actually contained conventional insurance principles, with the 

absence of many cooperative insurance principles and rules. Hence, a conventional organised 

system, tagged as cooperative, is trying to operate within the wider Sharia’a system which 

conflicts with it, creating a duality in the financial legal system similar to what existed before 

its promulgation. Moreover, it was observed that in a mature financial system, insurance 

companies must be able to invest in capital markets.
574

 However, since the capital market in 

Saudi Arabia is genuinely conventional, and insurance companies after the law must accord 

to Sharia’a in their investments, there will be difficulty in investing in the capital market, 

forming another type of duality in the financial system.
575

 

 

 III Insurance Contract Law 

It must be borne in mind that the LSCIC2003 is a law organising the insurance business, and 

not the insurance contract itself. After the LSCIC2003, other important insurance regulations 

were announced by SAMA.
576

 Even though they are more concerned with governing the 

insurance contract, they cannot be considered as fully comprehensive codes. Instead, they 
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provide some guidance to the legal relationship between the insurer and the assured. Those 

regulations include the ‘Insurance Market Code Of Conduct Regulation’ (IMCOCR), 
577

 and 

the ‘Anti-Fraud Regulation’ (AFR),
578

 both approved in 2008.  

The IMCOCR2008 explains the application of the minimum standards which must be 

practised by insurance and reinsurance companies (or their branches), and any service 

provider related to insurance when dealing with their clients.
579

 Its major goal is to “to 

promote high standards of business conduct within the insurance industry.”
580

 Hence, the 

regulation provides general principles and requirements for insurers which are related to 

integrity, skill, care and diligence, non-discrimination, security of customer assets, disclosure 

of information to clients, data protection, conflict of interest, and contracting with service 

providers.
581

 Furthermore, it offers detailed market conduct standards which illustrate the 

minimum measures required by insurers when dealing with their clients. These measures are 

concerned with five main aspects within the insurance conduct, namely: the insurance policy 

formation and pricing, promoting and advertisement, presale customer contacts, the sale of 
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insurance products and services, and post-sale customer services.
582

 The obligations of honest 

representation and duty of disclosure are noticed in various sections of the regulation, and are 

mostly related to the insurer. In the author’s view, this seems a normal response to regain the 

confidence of the assured in the insurance market, as observed earlier.  

The AFR2008 is another regulation with a main goal of promoting high standards for the 

detection of insurance fraud and its prevention.
583

 It contains general principles and minimum 

standards which the insurance business must comply with to prevent or minimise fraud.
584

 

The standards are tailored specifically to fight internal fraud, intermediary fraud, and fraud by 

policy holders, through detection, measurement, mitigation and monitoring.
585

 Moreover, the 

regulation numerates in detail typical indicators for every type of fraud to alert the insurer.
586
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 3.4 INSURANCE CONTRACTS ENFORCEMENT 

 3.4.1 Before The LSCIC2003 

It is may be astonishing that even when insurance was flourishing in Saudi Arabia back in the 

1970s, insurance contracts could not be enforced by courts.
587

 This fact created a dilemma for 

disputes, which could not be resolved without litigation, especially in the absence of a 

comprehensive insurance law for the guidance of the parties. According to article 443 of the 

CCL1931, all marine insurance cases were to be heard in front of the Commercial Court. 

However, the jurisdiction of commercial cases was passed, as previously mentioned, to the 

‘Commercial Dispute Settlement Committee’, then to the Board of Grievance ‘Diwan 

Almathalem’.
588

 Unfortunately, the jurisdiction to hear insurance cases was not passed in the 

same manner as commercial cases, which created a real obstacle for insurance companies and 

international investors.
589

  

It must be borne in mind that Saudi courts generally give great consideration to the view of 

the majority of scholars, and specifically on the fatwa, usually from ‘Hia’at Kibar Alulma’.
590

 

Accordingly, general courts in Saudi Arabia, i.e. Sharia’a courts, which have general 

jurisdiction, refrained from hearing any insurance case, abiding by the fatwa prohibiting 
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commercial insurance.
591

 Even the commercial departments in the Board of Grievance, which 

had the authority to entertain commercial cases, refrained from hearing insurance cases.
592

 

Their claim was that they hear cases only where a law concerning the case was issued, which 

was not in the case of insurance.
593

 Consequently, until 1985 insurance disputes were 

resolved by internal procedures by the Ministry of Commerce.
594

 After the presentation of 

both parties and the recording of their claims, the case was reviewed by legal consultants in 

Ministry.
595

 Then, the whole case file was transferred to the Ministry assistant representative 

of legal affairs, who transferred it to the Minister himself for approval, before announcing the 

decision to the parties. If any party desired to appeal, that was subject to the approval of the 

Minister. The Minister may permit the case to be viewed again by another legal consultant, or 

he may delegate the documents to the executive bodies to enforce the decision.
596

 However, it 
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must be noted that if the case was related to subrogation, the dispute was resolved by the 

‘Commercial Dispute Settlement Committee’, which did not consider the validity of the 

transaction in question.
597

  

After 1985, all insurance disputes worth more than 500,000 SR, including subrogation claims, 

were referred to arbitration, and consequently must comply with the Arbitration Regulation 

1983.
598

 Arbitration in Saudi Arabia is unique in its nature, specifically in requiring the 

approval of the Ministry of Commerce on the arbitration instrument which, must include 

certain details, namely: arbitrators’ names and expenses,
599

 parties’ names and claims, and 

agreement to refer to the arbitration committee.
600

 The arbitration file will be then transferred 

to the arbitration secretary in the Chamber of Industry and Commerce to begin the arbitration 

                                                                                                                                                        

597
 Ibid. 

 

598
 Cases less than this amount will be transferred to the Ministry of Commerce after examination and 

recommendation to be ratified from the minister. That is to save time and money consumed in arbitration and to 

resolve these cases quickly; see Ministry of Commerce Technical Affairs Representative, Letter No 899, dated 

15/9/1994; A. Alqarni, ‘Althakem Fe Munaza’at Alta’amin’ (Altahkim Mn Manthor Islame Wa Dwali 

Conference, Jeddah, 21–23 May 2003); A. Haberbeck & M. Galloway, Saudi Shipping Law (Fairplay 

Publications 1990) 219; A. Haberbeck, ‘Insurance Under Saudi Arabian Laws’ [1986] LMCLQ 246, 248-250. 

599
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M/46 dated 25/4/1983. The regulation is now superseded by the Arbitration Regulation  2012 by  Royal Decree 

M/34 dated 16/4/2012. 
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process.
601

 After the award of arbitration decision by the arbitrators, the ratification of the 

Minister must be sought, who also has the authority to review the decision if one of the 

parties applied for that end.
602

  

 The main challenge at the time for arbitrators was the absence of a comprehensive insurance 

code.
603

 That challenge made it difficult to anticipate what interpretation will be adopted 

regarding policy terms in standard policies.
604

 Reference to other laws and jurisdictions was 

not of a huge benefit in this matter, unless there was no answer under Saudi law to the 

problem.
605

 It was only in marine insurance cases where the CCL1931 was used as a guide for 

arbitrators, even though its help was limited since it was out of date.
606

 The advantage 

perceived of such a law, however, was that it granted the contract parties a decent amount of 

freedom when concluding the insurance contract. Thus, problems generating from the 

interpretation of policy terms under Saudi law were avoided, when the policy was clearly 

drafted.
607

 Despite everything, complications deriving from the legal vacuum still had a 

chance to take place. One complication may be an interpretation tension between 
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international standard policies, such as Institute Cargo Clause (ICC) ‘B’, and the CCL1931.
608

 

ICC ‘B’ covered loss attributable to collision
609

, while the CCL1931 in article 347 relieved 

the insurer from liability if the loss was attributable to the negligence of the crew or the 

master, unless the policy provided otherwise. If the policy was interpreted under Saudi law, 

i.e. the CCL1931, an assured may face a claim denying his right in indemnity, when a 

collision was attributable to negligence.
610

 Consequently, it was apparent that the absence of  

a comprehensive insurance contract law in Saudi Arabia had a negative impact on 

determining the exact rights and obligations of the assured and the insurer, making it difficult 

to advise them in these matters.
611

 

In respect to Cooperative Health Insurance Law, the violations of the law were heard in front 

of one or more committees formed by a decision from the president of the Council of 

Cooperative Health Insurance, which can suggest imposing a suitable sanction.
612

 The 

decision can be appealed after 60 days in front of the Board of Grievance.
613
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 3.4.2 After The LSCIC2003 
It is fair to say that the enforcing of insurance contracts in Saudi Arabia entered a new era 

after the promulgation of the LSCIC2003. The insurance market in the Kingdom was lacking 

a powerful judicial scheme for enforcing insurance contracts.
614

 This lack was a chief 

impediment for international investments investing in Saudi Arabia, and a major concern for 

the insurance parties.
615

 Regarding the assureds, the compulsory insurance on vehicles and 

foreign residents’ health have emphasised their need for protection as weak parties in the 

contract.
616

 It must be remembered that arbitration, although preferred by insurance 

companies to resolve disputes, is an expensive solution for many assureds especially 

consumers and small businesses. Regarding insurers, a powerful enforcement of the contract 

is needed for the continuity of the business and the stability of the insurance market. Thus, a 

legal regime for enforcing insurance contracts and resolving insurance disputes was 

articulated within the LSCIC2003 to inhibit such issues.
617

  

 According to article 20 of the LSCIC2003, a committee (IVDRC) which will consist of three 

specialised members, with one of them being a legal consultant, is to be created and 

empowered to hear insurance disputes.
618

 The committee will be under the supervision of 

SAMA and will resolve insurance disputes between insurance companies and clients, or 
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insurance companies and others in case of subrogation.
619

 Moreover, the IVDRC is authorised 

to resolve any dispute relating to the violation of the regulatory and supervisory rules for 

insurance and reinsurance companies, and self-employed professionals relating to 

insurance.
620

  

The Board of Grievance is the body authorised by the LSCIC2003 for any appeal against the 

decisions of the IVDRC.
621

 It is also authorised to resolve all disputes between insurance 

companies and reinsurance companies or between those companies with each other, to 

resolve disputes relating to the violations of the law, and to enforce the sanctions set in article 

21.
622

 Also, the Board has the right to hear in the first instance claims which include a prison 

sentence by SAMA or the IVDRC.
623

  

However, the LSCIC2003 does not provide an answer on how the Board of Grievance will 

take action if it accepts the appeal. Thus, the question is: will the Board review the case again 

regarding the subject of the case, or only regarding the law application?  
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It has been observed that in practice the Board, whether in its first degree departments or 

appeal departments,
624

mostly did not review the subject of the case appealed, and only 

reviewed the appealed case in respect of the application of the law.
625

 The interesting point is 

that even in such a revision, the Board mostly did not seek to view the case regarding its 

conformity with the LSCIC2003 or the relating regulations. Instead it reviewed the 

admissibility of the insurance contract itself and its conformity with cooperative insurance 

principles and Sharia’a law.
626

 From the Board’s perspective, what is practised in the 

insurance market is commercial insurance and not really cooperative. Hence, the judgments 

of the IVDRC are illegal, and they are outside their jurisdiction, which includes reviewing 

cooperative insurance cases and not commercial ones.
627

 Most of the appeals heard by the 

Board end either by rejection or by ruling that it is not admissible to be heard according to 

Sharia’a principles. 
628

 

The situation of the appealed cases in front of the Board was not acceptable. It resulted in 

technically aborting Art 20 of the LSCIC2003, losing the rights of the insurance parties, and 

unnecessary delays which end in rejection. Furthermore, it led to many criticisms from the 

                                                                                                                                                        

624
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industry players, legal professionals, and academics, as it negatively affects the insurance 

industry in Saudi Arabia in general.
629

 One of the criticisms was that the Board of Grievance 

was not the body suitable for such role in the first place as it is not acquainted with the skills 

or knowledge regarding insurance, its technicalities, principles, and laws to be able to review 

the subject of insurance cases, or even their conformity with the related laws compared to the 

IVDRC.
630

 Such lack of knowledge led judges in the Board not to review the subject of the 

case. That means that, strangely, the first degree judicial resort is more expert and qualified to 

review insurance cases than the second degree judicial resort.
631

 Adding to that, there is no 

comprehensive insurance contract law which can be resorted to in the revision of the subject 

of the case.
632

  

After consideration of the aforementioned situation, the jurisdiction to hear the appealed 

insurance cases was removed from the Board of Grievance to an Insurance Appeal 

Committee (IAC), by a Royal Decree amending article 20 and 22 of the LSCIC2003.
633

 As 
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mentioned earlier, the IVDRC was one of the semi judicial committees excluded from the 

ambit of the new JL2007, and from assimilation within the main judicial system.
634

  

The amended article 22 of the LSCIC2003 provides that an Insurance Appeal Committee 

(IAC) is to be created from three full-time experts with knowledge and experience in 

insurance and Islamic jurisprudence ‘Fiqh’. The IAC will hear the appealed cases heard at 

first instance by the IVDRC, and their verdicts are final and cannot be appealed. Also, an 

amendment of  article 20 of the LSCIC2003 allows the IVDRC, in addition to its 

aforementioned powers,
635

 to hear in the first instance the disputes between insurance 

companies and reinsurance companies, which was previously authorised for the Board of 

Grievance. Furthermore, the IVDRC will hear cases between the insurance companies and the 

self-employed professionals regarding the insurance activities. If any violation reviewed by 

the IVDRC  can be considered a criminal offence which involves punishments, with 

imprisonment being one of them, the IVDRC must resort the case to the investigative 

authority concerned, paving the way for hearing the case by the criminal court.
636

 However, if 

the investigative authority observes that there is no case from a criminal point, the case will 

be returned to the IVDRC to review the violation against the LSCIC2003.
637

 It is worth 

mentioning that the new amendments add that the three members of the IVDRC must work 
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on a full-time basis and be experts in insurance and Fiqh.
638

 Their membership of the IVDRC 

can be renewed once, for another three years. 
639

 

The main justifications for the amendments are to resolve the overlap in the jurisdiction of the 

insurance cases between the IVDRC and the Board of Grievance and specifically the right for 

any of them to handle litigation in the first instance, also to resolve the differences in 

approach between the IVDRC and the Board of Grievance in viewing the insurance cases, 

where the IVDRC views the case against the LSCIC2003 and its regulations, while the Board 

mostly views the essence of the insurance operation, whether it is cooperative or commercial 

according to Sharia’a. 
640

Adopting the amendments is hoped to positively affect the insurance 

industry and investments in insurance, provide assurance for the rights of the insurance 

parties, and stabilise the insurance market.
641

 It is worth mentioning that the Cooperative 

Health Insurance Law1999 emphasises that every insurance company must have a department 

for accepting and resolving complaints from beneficiaries. If that is not possible, the disputes 

will be heard by the IVDRC.
642

 

In this author’s view, although the LSCIC2003 developed the position of enforcing insurance 

contracts, it did not solve all the problems which existed before its promulgation.  
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Firstly, the legal nature of the IVDRC is unclear, which decreases the predictability needed in 

the legal system. The IVDRC is not a court or a part of the judicial system, and consequently 

it does not follow the procedures applied by courts in the selection or treatment of its 

members. Also, the IVDRC is under the supervision of SAMA, and not the Higher Judicial 

Council which usually supervises the courts in Saudi Arabia. However, appeals of the IVDRC 

decisions before the amendments of articles 20 and 22 of the LSCIC2003 were heard in front 

of a judicial body, i.e. the Board of Grievance. Hence, it is obvious that the legal position of 

the IVDRC is not clear in terms of whether it is a judicial or an administrative body. 

Therefore, clarity is urgently needed to remove any misconceptions regarding the legal 

authority or the power of IVDRC decisions from other judicial bodies.
643

 As mentioned, 

committees of such a nature are familiar in the Saudi commercial scene, where more than 70 

of what are called ‘semi judicial committees’ have been formed, with nearly every 

commercial law promulgated.
644

 The new JL2007 assimilated these committees into the main 
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judicial system within the Commercial Courts’ jurisdiction,
645

 but the IVDRC was  excluded 

until the Higher Judicial Council studies its situation.
646

 Therefore, hopes are on the results of 

the Higher Judicial Council study in that regard.  

Secondly, in the absence of a comprehensive insurance code that governs the insurance 

contract, the role of the IVDRC will be hard, incomplete and limited. The legal vacuum in 

regulating the insurance contract has released it from any legal constraints outside the will of 

the parties. This situation has resulted in twisted and professionally drafted policies for the 

insurers’ own benefits. Even though the IMCOCR2008 provides the IVDRC with some 

guidance regarding the relationship between the insurer and the assured, which improves the 

legal situation for the benefit of the assured, the IVDRC needs a more comprehensive 

insurance code to be a more effective tool in enforcing the insurance contracts. 

Thirdly, forming the IVDRC to hear insurance disputes after the announcement of the 

LSCIC2003, and then excluding it from the ambit of the new JL2007, which merged most of 

the semi judicial committees into the judicial system, is a confirmation of former arguments 

in this thesis as to the inefficiency of the LSCIC2003 in removing the duality in the legal 

system.
647

  

Before the announcement of the LSCIC2003, Sharia’a courts, which have general 

jurisdiction, refused to hear any insurance case claiming that insurance practised in the 

Kingdom was violating Sharia’a principles. 
648

 The LSCIC2003 was then promulgated with 
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the aim of Islamising all insurance practices in the Kingdom.
649

 Nonetheless, the jurisdiction 

over insurance cases was passed to the IVDRC and not to Sharia’a courts or to the Board of 

Grievance entirely.
650

 Even after issuing the new JL2007, the jurisdiction of insurance cases 

was still in the hands of the IVDRC, as it was excluded from the application of the 

JL2007.
651

Adding to that, the jurisdiction of the insurance cases was totally removed from the 

judicial system by passing the powers of the Board of Grievance to the IAC.
652

  

Based on the aforementioned, it is obvious that insurance after the LSCIC2003 is still 

conventional, even though tagged as cooperative or Islamic, and its solution to the legal 

duality is not genuine, but only cosmetic. If the LSCIC2003 has genuinely removed the legal 

duality and Islamised all insurance practices, the Board of Grievance, before the JL2007, or 

the Commercial Court, according to the new JL2007, would have full jurisdiction over 

insurance cases. It must be remembered that Sharia’a scrutiny is not absent within the main 

judicial system in Saudi Arabia.
653

 The Board of Grievance, as a judicial body, cannot 
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contradict with Islamic law principles, and judges are Sharia’a law trained.
654

 Therefore, 

judges on the Board were put in a very critical position, as they were responsible for viewing 

cases which in their view do not comply with the prevailing legal system of the country.
655

 

This position justified the fact that most appealed cases in front of the judges of the Board 

were either rejected or ruled incompatible with Sharia’a law.
656
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 3.5 CONCLUSION 

To conclude, it can be said that the influence of the supreme law of Sharia’a on the 

development of the legal insurance environment in Saudi Arabia cannot be denied. The fatwa 

which prohibits commercial insurance and permits cooperative insurance, may be considered 

the main factor for the official non-recognition of insurance and its immaturity in Saudi 

Arabia.
657

 Before the LSCIC2003, Saudi Arabia had not passed any insurance laws or 

regulations other than the old Othmani influenced CCL1931, and some laws promulgated for 

high necessities such as the Social Insurance Law 1969.
658

 Thus, the insurance market was 

operating chaotically and without any governmental control, through brokers and agents 

registered in foreign companies. This legal gap led assureds to lose their rights and 

confidence in the market, to investments escaping outside the Kingdom, and to the duality 

and inefficiency of the legal system.
659

 The author concluded that even the establishment of 

the NCCI did not solve the legal duality created by the operation of conventional insurance in 

a Sharia’a based system.
660

 The promulgation of the LSCIC2003 came to correct this dual 

situation and to Islamise all insurance practices by only permitting cooperative insurance 

companies to operate in the Kingdom. Even though this step organised the insurance practice 

dramatically and restored confidence in the market, this study illustrated that it suffered from 

serious pitfalls in revealing the cooperative notion for prospective insurance companies.
661
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Accordingly, insurance companies after the law were genuinely practicing commercial and 

not cooperative insurance, creating another form of duality in the system.
662

  

Regarding the enforcement of insurance contracts in the Kingdom, it is fair to say that before 

the LSCIC2003, enforcement methods were not powerful enough to grant peace of mind for 

investors. They consisted of internal procedures by the Ministry of Commerce and arbitration 

according to Saudi law, but no substantial involvement of a judicial body.
663

 Nevertheless, 

after the LSCIC2003, the IVDRC was formed, as a specialised body to hear insurance 

disputes and to enforce insurance contracts and regulations, with appeals being entertained by 

the Board of Grievance, which are now to be passed to IAC.
664

 Despite reservations on the 

legal position of the IVDRC and its efficiency in removing the legal duality, the author 

cannot deny that it is a positive improvement to the enforcement of insurance contracts. 

However, it is recommended that the legal nature of the IVDRC should be clarified, and 

hopefully assimilated into the JL2007, as with the other committees.
665

 However, such 

assimilation cannot be realised unless the LSCIC2003 is revised to be a genuine cooperative 

Islamic insurance regulation. If such a route were taken, the IVDRC could easily be 

assimilated within the main judicial system since the cases will accord with Sharia’a law. 

Nonetheless, with the exclusion of the IVDRC and the creation of another committee for 

insurance appeals,
666

 it seems that such assimilation will not be seen in the near future.  
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Now that the background of insurance laws and enforcement in Saudi Arabia have been 

reviewed, this thesis will dwell on the roots of the duty of good faith by examining it in 

general contract laws in English and Saudi legal systems. This can provide more 

understanding of its significance to each system and its development into insurance laws. 

  



159 

 

 

 

      CHAPTER 4

THE DUTY OF GOOD FAITH 

BETWEEN ENGLISH AND 

ISLAMIC GENERAL CONTRACT 

LAWS 

 

 

 

 

 

 

 



160 

 

 

 4.1 INTRODUCTION 

Fair dealing in standard commercial practice is a very important principle in the business 

world today. This concept is promoted by notions of justice and equality and is imbedded in 

most law systems in the world, especially civil law systems, under the term ‘good faith’.
667

 

On the other hand, common law systems were more reluctant to introduce this concept, unless 

it was for certain types of contracts which are identified as uberrimae fidei, or contracts of 

utmost good faith, and that includes the contract of insurance.
668

 English law is an example of 

such a jurisdiction which, even influenced by perceptions of good faith, did not distinguish a 

neat, clear doctrine framing it, relying more on the caveat emptor principle.
669

 The English 

law position towards the good faith doctrine was brought into the spotlight, being a common 

law country under the umbrella of the EU. The EU introduced  a Directive on unfair terms in 

consumer contracts,
670

 which was implemented by Unfair Terms in Consumer Contracts 

Regulations 1994,
 671

 and was then replaced in 1999 
672

 (UTCCR1999). The UTCCR1999 

required a duty of good faith in consumer contracts falling into the scope of the regulation.
673

 

Moreover, some common law jurisdictions introduced a good faith requirement in their laws, 

                                                                                                                                                        

667
 For example, see Art 1134 of the French Civil Code; Art 242 of the German BGB. 

668
 MIA1906, s 17; Carter v Boehm (1766) 3 Burr 1905. 

669
  Interfoto Picture Library Ltd v Stiletto Visual Programmes Ltd [1989] QB 433 [439] (Bingham LJ); Walford 

v Miles [1992] 2 AC 128.  

670
 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts [1993] OJ L95/29 

(Unfair Terms in Consumer Contracts Directive). 

671
 Unfair Terms in Consumer Contracts Regulation 1994, SI 1994/3159. 

672
 Unfair Terms in Consumer Contracts Regulation 1999, SI 1999/2083. 

673
 UTCCR1999, SI 1999/2083, reg 5. 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=11&crumb-action=replace&docguid=IEF4FA550E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=11&crumb-action=replace&docguid=IEF4FA550E42811DA8FC2A0F0355337E9
http://www.opsi.gov.uk/si/si1999/19992083.htm
http://www.opsi.gov.uk/si/si1999/19992083.htm
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e.g. the US,
674

 making English law increasingly out of the trend taken by most 

jurisdictions.
675

 

It may be argued that English law is not unique in its position regarding good faith in 

contracts, and that Islamic law does not recognise this concept either, even though it is a law 

that aspires to religious principles encouraging justice and equality.
676

 The argument is that 

you cannot find an expressed concept of good faith in Islamic law as it is in Western laws.
677

 

Thus, it may be concluded that Islamic and English laws share this position regarding the 

duty of good faith in general contracts. However, this chapter challenges such a view. The 

present chapter will contribute towards providing a background to the duty of good faith in 

general contract law in both English and Saudi laws. This is important in order to 

comprehend the depth and the roots of the concept and its significance in both systems, which 

in its turn affects the perception of the duty in insurance laws.  The hierarchy of priorities 

affecting the protection of interests for each system which will be included in the chapter will 

explain the different views of good faith in English and Saudi general contract laws, forming 

the main basis for the approach towards the duty in the insurance laws of both systems.  

                                                                                                                                                        

674
 See Uniform Commercial Code, ss 1-304, 1-201; Restatement (Second) of Contracts, s 205.   

675
 R. Zimmerman and S. Whittaker, ‘Good Faith in European Contract Law: Surveying the legal landscape’ in  

R. Zimmerman and S. Whittaker (eds), Good Faith in European Contract Law (Cambridge University Press 

2008)14-15. 

 

676
 See N. Foster, ‘Islamic Commercial Law (II): An Overview. Some Principles and Rules’ (Indret: Revista para 

el Análisis del Derecho, Barcelona, January 2007) >http://www.indret.com/pdf/405_en.pdf < accessed 20 

October 2009. 

677
 Ibid. 

http://www.indret.com/pdf/405_en.pdf
http://www.indret.com/pdf/405_en.pdf
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 The chapter will begin by viewing the doctrine of good faith in English general contract law 

and  then highlighting its equivalent in Islamic law which is the general contract law in Saudi 

Arabia, by explaining some general principles of Islamic contract law linked to fair dealing 

including the protective system of ‘options’. Also, it will emphasise the Quranic verses and 

the Prophet’s Hadiths and traditions, revealing Sharia’a's encouragement to good faith and 

just business bargains. After viewing the theoretical aspect of ‘good faith’, the author will 

highlight its practical implications, which include misrepresentation and non-disclosure in 

both systems. The author will also emphasise the remedial measures taken by Islamic law to 

any misrepresentation or non-disclosure, i.e. the theory of defects of consent which includes 

fraud. This study, concentrates mainly on the Hanbali school of Islamic law, which is 

officially applied in Saudi Arabia as a substitute for a contemporary civil code. Moreover, in 

this comparison, following the general approach of the thesis, Islamic law will be the focal 

system, with English law being more of a lens through which to view its disparities or 

similarities.  
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 4.2 THE DUTY OF GOOD FAITH IN ENGLISH GENERAL 

CONTRACT LAW 

Generally speaking, there is no doctrine of good faith in English general contract law.
678

  

Nonetheless,  good faith can have  an impact on articulating the principles of contract law, as 

when the reasonable expectations of honest men are defeated, the result will be subject to 

‘rigorous examination’ to see if the law is unfair; on the other hand,  this  does not authorise 

the judge to deviate from a binding authority. 
679

 

                                                                                                                                                        

678
 Interfoto Picture Library Ltd v Stiletto Visual Programmes Ltd [1989] QB 433 [439] (Bingham LJ), where it 

was stated that: “In many civil law systems, and perhaps in most legal systems outside the common law world, 

the law of obligations recognises and enforces an overriding principle that in making and carrying out contracts 

parties should act in good faith. This does not simply mean that they should not deceive each other, a principle 

which any legal system must recognise; its effect is perhaps most aptly conveyed by such metaphorical 

colloquialisms as ‘playing fair', ‘coming clean' or ‘putting one's cards face upwards on the table.' It is in 

essence a principle of fair open dealing… English law has, characteristically, committed itself to no such 

overriding principle but has developed piecemeal solutions in response to demonstrated problems of 

unfairness.”; See also Walford v Miles [1992] 2 AC 128 [138] (Ackner L), where the House of Lords did not 

support the validity of an obligation to negotiate in good faith. It was indicated that the duty to negotiate in good 

faith holds a high level of uncertainty to be enforceable, and it is against the nature of the opposite interests of 

the parties which are in negotiation. Unless there is a misrepresentation, every party is free to follow their 

interests when negotiating. Hence, even if parties negotiate in bad faith, there will no liability unless there is a 

misrepresentation. Such a decision makes it more challenging to recognise a general doctrine of good faith in 

English contract law by courts. The case pertained to the negotiations period, and  not to the period after entering 

into a contractual relationship and the occurrence of the obligations on each party; See J. Chitty, Chitty on 

Contracts: General Principles, vol 1 (H. Beale ed, 31
st
 edn, Sweet and Maxwell 2012) para 1-039; E. 

McKendrick, Contract Law: Text, Cases, and Materials (6
th

 edn, OUP 2014) 491-497. 

 

679
  See First Energy (UK) Ltd  v  Hungarian International Bank Ltd  [1993] 2 Lloyds Rep 194 [196] (Steyn L J)  

where it was indicated that the protection of reasonable expectation is an “objective” and “moulding force”  to 

contract law, not just a principle. 
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In any case, not recognising a general doctrine of good faith in English general contract law  

does not mean that it encourages parties to behave in bad faith, as it deals with different 

situations of bad faith by different methods.
680

 Thus, it can be said that the difference between 

English law and other civil law countries is a difference in articulation and not in essence, as 

they will mostly reach the same conclusions.
681

 As support for this argument, it was observed 

that even EU members do not have a uniform concept of the term ‘good faith’.
 682

 Moreover, 

British lawyers are not wholly alien to the notion of good faith, as itwas highlighted by Lord 

Mansfield back in the 18
th

 century, in the context of insurance contracts and in the MIA1906 

which announced that the insurance contract is a contract of utmost good faith or uberrimae 

fidei.
683

Accordingly, the difference must not be exaggerated.
684

  However, the MIA1906 did 

not provide a definition of utmost good faith, even if it entitled either of the parties to avoid 

the contract if it was not observed.
685

 All it provided was that the insured must disclose all 

                                                                                                                                                        

680
 Ibid; See R. Brownsword, Contract Law: Themes for the Twenty First Century (2

nd
 edn, OUP 2006) 120–

121; See also M. Clarke, ‘The Common Law of Contract in 1993: Is there a General Doctrine of Good 

Faith?’(1993) 23 HKLJ 318, 320; E. McKendrick, Contract Law: Text, Cases, and Materials (6
th

 edn, OUP 

2014) 499-501 ; Central London Property Trust Ltd v High Trees House Ltd [1947] KB 130. 

681
 Ibid.  

682
 E. McKendrick, Contract Law: Texts, Cases and Materials (6

th
  edn, OUP 2014) 489-490  ; Director General 

Of Fair Trading v First National Bank [2001] UKHL52, [2002] 1 AC 481 [17] (Bingham L), [36] (Steyn L). 

 

683
 Ibid; Carter v Boehm (1766) 3 Burr 1905; MIA1906, s 17, even though no definition of the term good faith 

was provided; See Ch 5 for more details. 

 

684
  E. McKendrick, Contract Law: Texts, Cases and Materials (6

th
 edn, OUP 2014) 489-490; Director General 

Of Fair Trading v First National Bank [2001] UKHL52, [2002] 1 AC 481 [17] (Bingham L), [36] (Steyn L). 

 

685
 MIA1906, s 17; See Ch 5 for more details. 
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material information to the insurer, since he is in a stronger position to know about them.
686

 

Also, the requirement of good faith included in the UTCCR1999 can create a difficulty to 

English lawyers and judges since there is no general doctrine of good faith in English law to 

make reference to.
687

 Another point is that in Walford v Miles 
688

 there was no liability 

imposed on negotiating in bad faith but with no misrepresentation. Such an approach does not 

fulfil the reasonable expectations of honest men, and the Unidroit principles emphasised 

liability in such cases, even though they admit that parties are free in their negotiations and  

that there is no liability for failing to reach an agreement in general.
689

   

Including an express duty to negotiate in good faith in the contract may solve the dilemma to 

a certain extent since there is hesitance towards not enforcing a contractual express 

obligation.
690

 However, the result is not decisive as it can be argued that an express obligation 

to negotiate in good faith can be uncertain in the same way as an implied obligation, and 

therefore it should not be enforceable.
691

  

                                                                                                                                                        

686
 MIA 1906, s 18; See Ch 5 for more details. 

687
 E. McKendrick, Contract Law: Texts, Cases and Materials (6

th
 edn, OUP 2014) 489-490. 

688
 [1992] 2 AC 128. 

689
 J. Steyn, ‘Contract Law: Fulfilling the Reasonable Expectations of Honest Men’ (1997) 113 LQR 433,439. 

690
 Petromec Inc v Petroleo Brasileiro SA Petrobras (No 3) [2005] EWCA Civ 891, [2006] 1 Lloyd’s Rep 121 

[121] (Longmore LJ) where it was stated “I do not consider Walford v Miles binds us to hold that the express 

obligation to negotiate as contained in clause 12.4 of the Supervision Agreement is completely without legal 

substance”; A. Mills & R. Loveridge, ‘The Uncertain Future of Walford v Miles’ [2011] LMCLQ 528. 

691
 As a reduction of uncertainty, courts  can concentrate on the parties acting in bad faith reflecting a more 

cautious approach to the concept of good faith as indicated by Longmore LJ (Petromec Inc v Petroleo Brasileiro 

SA Petrobras (No 3) [2005] EWCA Civ 891, [2006] 1 Lloyd’s Rep 121 [121] (Longmore LJ); J. Steyn, 
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Generally three main approaches towards the introduction of good faith in English contract 

law are observed.
692

 The first approach is against introducing this concept into English law.
693

 

It argues that such a concept will: undermine the ‘individualistic ethics’ of English contract 

law by considering the other party’s expectations,
694

 create complications in enquiring into 

the contractors’ state of mind,
695

 constrain the autonomy of the will,
696

 and not suit the 

different contracting contexts, e.g. the commodities market where opportunism must be 

accepted.
697

 Additionally, it was advocated that good faith is a vague idea which consists of 

moral standards, but with no clear yardstick to use in judging this morality.
698

 It does not 

answer which/whose morality to consider, or on what level of contracting it is required. Such 

absence of clear moral standards leads to uncertainty in answering many important questions, 

e.g. does the concept add to the regulation of bad faith or contain both negative and positive 

                                                                                                                                                        

‘Contract Law: Fulfilling the Reasonable Expectations of Honest Men’ (1997) 113 LQR 433, 502; E. 

McKendrick, Contract Law: Texts, Cases and Materials (6
th

 edn, OUP 2014) 496-497). 

692
 These approaches are discussed in R. Brownsword, Contract Law: Themes for the Twenty First Century (2

nd
  

edn, OUP 2006).  

693
 R. Brownsword, Contract Law: Themes for the Twenty First Century (2

nd
 edn, OUP 2006) 114-120. 

 

694
 Ibid; see also Walford v Miles [1992] 2 AC 128 [133]-[140] (Ackner L). 

695
 Ibid; See also E. McKendrick, ‘Good Faith: A Matter of Principle?’ in A. Forte (ed), Good Faith in Contract 

and Property Law (Hart 1999) 39. 

 

696
 Ibid. 

697
 Ibid; See also E. McKendrick, Contract Law: Text, Cases, and Materials (6

th
 edn, OUP 2014) 498. 

698
 Ibid. 
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requirements, and does it regulate matters of procedure or also include matters of contractual 

substance? 
699

  

On the other hand, the proponents of a good faith regime refuted all these arguments by 

stating that good faith: solves the problem of bad faith in a direct manner,
700

 brings the law 

closer to the reasonable expectations of the parties, enhances the autonomy of the will, 

facilitates justice, is important for successful economies,
701

 and brings English law closer to 

other jurisdictions and international regulations such as the Unidroit principles.
702

 Regarding 

the uncertainty argument, it was argued that courts can support contractual interpretations of 

good faith, which respond to the diverse expectations depending on the case and the context 

in question.
703

  

Among these opposite views, a more neutral view has developed which cannot be ignored.
704

 

This view does not object to the good faith doctrine; however, it argues that English law 

comprises ‘piecemeal provisions’ which regulate fair dealing as equivalent to good faith.
705

 

                                                                                                                                                        

699
 Ibid; See also E. McKendrick, ‘Good Faith: A Matter of Principle?’ in A. Forte (ed), Good Faith in Contract 

and Property Law (Hart 1999) 39. 

 

700
 Ibid 123-130; That can be helpful in the law concerning the incorporation of unusual terms in the contract: 

See E. McKendrick, Contract Law: Text, Cases, and Materials (6
th

 edn, OUP  2014) 502-504, See also Interfoto 

Picture Library Ltd v Stiletto Visual Programmes Ltd [1989] QB 433  [439] (Bingham LJ).  

701
 Ibid.  

702
 E. McKendrick, Contract Law: Text, Cases, and Materials (6

th
 edn, OUP 2014) 502-504.  

703
 R. Brownsword, Contract Law: Themes for the Twenty First Century (2

nd
 edn, OUP 2006) 123–130. 

 

704
 Ibid 120-121. 

705
 Ibid. 
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Therefore, it seems worthless to recognise a general doctrine in the shadow of these 

provisions.
706

 In other words, there are rules in English contract law which illustrate the 

application of good faith, yet are not under one unified concept of good faith, e.g. doctrine of 

promissory estoppel.
707

 Moreover, English law has its own tools to arrive to the same results 

of other jurisdictions; for example, the doctrine of frustration in English law solves the 

impossibility of contract performance which is solved in German law by applying the 

doctrine of good faith.
708

 

Nonetheless, the historical position of English contract law in not recognising a general 

doctrine of good faith has been challenged recently, where it was found that a general duty of 

good faith  can be implied in the contract in certain circumstances.
709

 In Yam Seng Pte 

Limited v International Trade Corp Ltd, 
710

 Mr Justice Leggatt, even though stating at the 

beginning that he “doubts that English law has reached the stage, however, where it is ready 

to recognise a requirement of good faith as a duty implied by law, even as a default rule, into 

all commercial contracts”,
711

 found  in the first instance in the context of a distribution 

                                                                                                                                                        

706
 Ibid; The neutral view is inclined more towards the negative view.  

 

707
 Ibid; Central London Property Trust Ltd v High Trees House Ltd [1947] KB 130; see also M. Clarke, ‘The 

Common Law of Contract in 1993: Is there a General Doctrine of Good Faith?’(1993) 23 HKLJ 318; E. 

McKendrick, Contract Law: Text, Cases, and Materials (6
th

 edn, OUP 2014) 499-501. 

 

708
 Ibid; E. McKendrick, Contract Law: Text, Cases, and Materials (6

th
 edn, OUP 2014) 499-501. 

 

709
 Yam Seng Pte Limited v International Trade Corp Ltd [2013] EWHC 111 (QB), [2013] 1 Lloyd's Rep 526  

[119]-[154] (Leggatt J). 

710
 [2013] EWHC 111 (QB), [2013] 1 Lloyd's Rep 526. 

711
 Yam Seng Pte Limited v International Trade Corp Ltd [2013] EWHC 111 (QB), [2013] 1 Lloyd's Rep 526 

[131] (Leggatt J); See also Interfoto Picture Library Ltd v Stiletto Visual Programmes Ltd [1989] QB 433. 
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agreement between the above parties, that a general duty of good faith can be implied in  

commercial contracts depending on the construction of the contract, the presumed  intentions 

of the parties, and the background  surrounding the contract formation which is the English 

law approach of implying terms of fact. 
712

 This background  is not only limited to matters of 

fact which are known  to the parties, but also includes “shared values” and  “norms of 

behaviour” which go without saying  and do not need to be written in the contract.
713

  This 

implied duty is also responsive to the context of the contract, as some commercial contracts  

with long-term commitment  need  greater levels of trust between the parties  and that is  

implied in the parties’ comprehension when  performing the contract and  is important to 

provide  “business efficacy”. These contracts which are “relational” include agreements of 

joint ventures and long-term distributorship agreements as in Yam Seng.
714

 Such implied duty 

will not have the danger of limiting the parties and their freedom to follow their interests 

since it relies on their presumed intentions, and its extent can be amended by incorporating 

express terms.
715

 The test of good faith here is objective, as even though it is responsive to the 

context of the contract, it relies on what is considered unacceptable commercial behaviour 

according to the reasonable expectation of those who are honest and reasonable, and not 

according to the specific party’s view of unacceptable commercial behaviour.
716

  In other 

                                                                                                                                                        

712
 Ibid [131]-[132] (Leggatt J); Attorney General of Belize v Belize Telecom Ltd [2009] UKPC 10, [2009] 1 

WLR 1988 ; Investors Compensation Scheme Ltd v West Bromwich Building Society (No1) [1998] 1 WLR 896. 

713
  Ibid [133]-[140] (Leggatt J); Berkeley Community Villages Ltd v Pullen [2007] EWHC 1330 (Ch), [2007] 3 

EGLR 101; CPC Group Ltd v Qatari Diar Real Estate Investment Co [2010] EWHC 1535 (Ch), [2010] CILL 

2908 ; HIH Casualty and General Insurance Ltd v Chase Manhattan Bank [2003] 2 Lloyd’s Rep 61. 

714
 Ibid [141]-[144] (Leggatt J). 

715
 Ibid [148]-[149] (Leggatt J). 

716
  Ibid [144] (Leggatt J); Royal Brunei Airlines Sdn Bhd v Tan [1995] 2 AC 378. 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=11&crumb-action=replace&docguid=I24BC6E50182C11DE81DCC41096742778
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=11&crumb-action=replace&docguid=I24BC6E50182C11DE81DCC41096742778
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=11&crumb-action=replace&docguid=ICA946031E42711DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=11&crumb-action=replace&docguid=I68D59650157411DCA7308CE8D09A6CFF
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=11&crumb-action=replace&docguid=I68D59650157411DCA7308CE8D09A6CFF
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=11&crumb-action=replace&docguid=IE88F8CA080B211DFB9C7F0982A894AFF
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=11&crumb-action=replace&docguid=IE88F8CA080B211DFB9C7F0982A894AFF
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=11&crumb-action=replace&docguid=I9062CDB1E42811DA8FC2A0F0355337E9
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words, the “presumed intentions” of the parties are considered, not their real intentions. It was 

stated that such implied duty is not a novel principle of English contract law as it is part of 

protecting reasonable expectations, 
717

 and it can be manifested in several well established 

cases.
718

 The duty of good faith was addressed again in Mid Essex Hospital Services NHS 

Trust v Compass Group UK And Ireland Ltd (Trading as Medirest)
719 

and in TSG Building 

Services PLC v South Anglia Housing Limited.
720

  However, in both cases it was held that an 

implied duty of good faith cannot be found; as such implied duty cannot restrict a contractual 

term.
721 

 Also, in both cases there was  a provision of an express duty of good faith in the 

contract, but it was narrowly construed.
722

  

                                                                                                                                                        

717
 Ibid [145] (Leggatt J); First Energy (UK) Ltd v Hungarian International Bank Ltd [1993] 2 Lloyd’s Rep 194, 

196; J. Steyn, ‘Contract Law: Fulfilling the Reasonable Expectations of Honest Men’ (1997) 113 LQR 433,438. 

718
 For example, in deciding that the right awarded to one party by a contractual term which will have an impact 

on both parties must be used in an honest manner and in good faith, and for the goal of its award.  It cannot be 

used in an  “arbitrarily , capricious, or irrational”  manner,  (Abu Dhabi National Tanker Co v Product Star 

Shipping (The Product Star) (No 2) [1993] 1 Lloyd's Rep 397, Horkulak v Cantor Fitzgerald International 

[2004] EWCA Civ 287, [2005] ICR 402, Socimer International Bank Ltd (In Liquidation) v Standard Bank 

London Ltd (No 2) [2008] EWCA Civ 116, [2008] 1 Lloyd's Rep 558 and JML Direct Ltd v Freestat UK Ltd 

[2010] EWCA Civ 34), also in that commercial relationships are based on the assumption of honesty between 

parties (HIH Casualty and General Insurance Ltd v Chase Manhattan Bank [2003] 2 Lloyd’s Rep 61).  

Additionally it can be observed in deciding the implication of cooperating to perform the contract (Mackay v 

Dick (1881) 6 App Cas 251 [263]), and in  deciding that  to enforce  an unusual  or burdensome term in the 

contract, the party  who wants to rely on it must bring it to the attention of the other party (Interfoto Picture 

Library Ltd v Stiletto Visual Programmes Ltd [1989] QB 433).   

719
 [2013] EWCA Civ 200, [2013] BLR 265. 

720
 [2013] EWHC 1151 (TCC), [2013] BLR 484. 

721
 In both cases an express duty of good faith is provided in the contract; In TSG, the judge has construed the 

express duty of good faith narrowly in the contract providing it applied only to the points mentioned in the 

 

 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=59&crumb-action=replace&docguid=I47BFA391E42711DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=11&crumb-action=replace&docguid=ICA527530E42711DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=11&crumb-action=replace&docguid=ICA527530E42711DA8FC2A0F0355337E9
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 4.2.1 The UTCCR1999 And The Requirement Of Good Faith 

 I UTCCR1999 General Approach: 

                                                                                                                                                        

clause, and did not extend to the termination clause, considering the construction of the contract and what  is 

reasonably  understood from it against the background it was made in. Therefore, there was no breach of the 

express duty of good faith (see judgment at [32], [36]-[42]). The judge found that there is no implied duty of 

good faith in the contract, as parties had express terms of good faith regarding certain points, and an implied 

duty could not have been seen as restricting the parties’ express contractual terms which provided that either of 

them can terminate the contract for any reason before the period of four years (see judgment at [51]); In the Mid 

Essex case, in the first  instance, the judge held that Mid Essex was in breach of its express duty to cooperate in 

good faith, and was in breach of an implied duty of good faith,  in not to act in an  “irrational, arbitrary or 

capricious” fashion, when using its right in deducting payments and calculating service failure points.  However, 

that was not supported by the Court of Appeal, which held that an implied duty of good faith cannot limit the 

parties’ express terms under the contract which provided for deduction of payments, and if there were any issues 

with the calculations or deductions, that would be a breach of an express contractual term of the clause that 

provided for those deductions, not the implied duty of good faith (see judgment at [84]-[95]). Also the court 

construed the express duty to cooperate in good faith narrowly, and  found  that  Mid Essex was not in breach of 

it, as it was required only in two situations, and there was  not a breach in either of those two situations (see 

judgment  at [97]-[121]) The discretion given to Mid Essex  in this case was viewed as different from the 

discretion in other authorities such as The Product Star, Socimer, and JML cases, as it does encompass not using 

a right under the contract.   

722
 Ibid; If the express duty was general, it will be  uncertain and courts may refuse it since it will be just like an 

implied obligation (J. Steyn, ‘Contract Law: Fulfilling the Reasonable Expectations of Honest Men’ (1997) 113 

LQR 433, 502 ; E. McKendrick, Contract Law: Texts, Cases and Materials (6
th

 edn, OUP 2014) 496-497). 
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It must be noted that the UTCCR1999 applies to contracts between consumers and businesses 

whether sellers or suppliers.
723

 The UTCCR1999 provides for the purpose of evaluating the 

fairness of a term that,  

“A contractual term which has not been individually negotiated shall be regarded as unfair 

if, contrary to the requirement of good faith, it causes a significant imbalance in the parties' 

rights and obligations arising under the contract, to the detriment of the consumer.”
724

 

Therefore, the assessment of ‘fairness’ under the UTCCR1999 will apply only to contractual 

terms which are not negotiated individually e.g. standard terms.
725

  The term will be unfair if   

it is in contradiction with the good faith requirement, “causes a significant imbalance in the 

parties' rights and obligations arising under the contract, to detriment of the consumer”.
726

 

The most evident problems with the provision seem to be the relationship between 'good faith' 

and the 'significant imbalance', as well as the meaning of 'good faith'.
727

 In respect of the first 

issue, questions can arise as to whether to treat the two terms as one requirement, two related 

requirements, or two separate requirements.
728

 Is contradicting good faith an inevitable 

consequence of the significant imbalance (one requirement), or can the significant imbalance 

                                                                                                                                                        

723
 UTCCR1999, SI 1999/2083, reg 4(1). 

724
 UTCCR1999, SI 1999/2083, reg 5 (1). 

 

725
 See UTCCR1999, SI 1999/2083, reg 5(2) where it provides that  “A term shall always be regarded as not 

having been individually negotiated where it has been drafted in advance and the consumer has therefore not 

been able to influence the substance of the term.” 

726
 UTCCR1999, SI 1999/2083, reg 5 (1). 

727
 E. McKendrick, Contract Law: Texts, Cases and Materials (6

th
 edn, OUP 2014)  458-482. 

728
 Ibid. 

http://www.opsi.gov.uk/si/si1999/19992083.htm
http://www.opsi.gov.uk/si/si1999/19992083.htm
http://www.opsi.gov.uk/si/si1999/19992083.htm
http://www.opsi.gov.uk/si/si1999/19992083.htm
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be considered a threshold to contradicting good faith which excludes insignificant imbalances 

(two related requirements)? 
729

 How can we differentiate between contradicting good faith 

and significant imbalance if we treat them as two separate terms? 
730

 Concerning the second 

issue, the dilemma originates from the absence of a national reference of good faith in 

English law.
731

 Where this doctrine is absent, English courts must interpret it in light of its 

European origin driven from the Unfair Terms in Consumer Contracts Directive.
732

 

First, it must be noted that the overall legislative technique in structuring the UTCCR1999  

was a 'copy out' from the Unfair Terms in Consumer Contracts Directive
733

 This approach 

was adopted for various reasons, such as avoiding liability which may incur on the member 

state from failing to implement the Directive in the correct way.
734

 The 1994 Regulations, 

which elaborated beyond the Directive, were replaced by the UTCCR1999 to avoid such 

results.
735

  

                                                                                                                                                        

729
 Ibid. 

730
 Ibid. 

731
 Ibid. 

732
 Ibid; Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts [1993] OJ L95/29. 

 

733
 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts [1993] OJ L95/29; E. 

McKendrick, Contract Law: Texts, Cases and Materials (6
th

 edn, OUP 2014) 458-482. 

734
 E. McKendrick, Contract Law: Texts, Cases and Materials (6

th
 edn, OUP 2014) 458-482 . 

735
  Ibid; Also, the 1994 Regulations did not have  private and state enforcement mechanisms as required by the 

Directive, so the UTCCR1999 came to have such effect; See R. Merkin, ‘Unfair Terms in Insurance Contracts’ 

(2012) Insurance Law Journal, 23(3) 272. 
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When looking closely at the 1994 Regulations, one can notice that they include an assessment 

of the term 'good faith' which aims to support English courts in their interpretation of such an 

absent term in national law.
736

 However, this interpretation was removed in the UTCCR1999 

in an attempt to stick more to the Directive texts. This 'copy out' approach from the Directive 

has an important result regarding the interpretation of the Regulations generally and 

specifically the term ‘good faith’.
737

 Therefore, a Directive driven interpretation of the term 

must be adopted by English courts rather than trying to interpret it as a national law.
738

 

Nevertheless, this was not applied by the court in the leading case of Director General of Fair 

Trading v First National Bank. 
739

 The case illustrated that English courts were not precise in 

the definitions of good faith and significant imbalance, adopting more of a flexible approach 

in interpretation.
740

 

                                                                                                                                                        

736
 See Unfair Terms in Consumer Contract Regulations 1994, SI 1994/3159, sch 2, s 4(3) which provides,  

 “In making an assessment of good faith, regard shall be had in particular to —  

 (a) the strength of the bargaining positions of the parties; 

 (b) whether the consumer had an inducement to agree to the term; 

 (c) whether the goods or services were sold or supplied to the special order of the consumer, and 

 (d) the extent to which the seller or supplier has dealt fairly and equitably with the consumer.” 

 

737
 E. McKendrick, Contract Law: Texts, Cases and Materials (6

th
 edn, OUP 2014) 460. 

738
 Ibid.  

 

739
 [2001] UKHL 52; [2002] 1 AC 481; the case concerned the application of the 1994 Regulations but it is 

relevant to the UTCCR1999, SI 1999/2083 as well.  

 

740
 The House of the Lords in the past case interpreted good faith as a notion of  “fair and open dealing”; See 

Director General of Fair Trading v First National Bank  [2001] UKHL 52; [2002] 1 AC 481 [17] (Bingham L), 

where it was stated that:   

 

 

http://www.opsi.gov.uk/si/si1999/19992083.htm
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The main argument against the decision in the case was that it did not refer to the European 

Court of Justice (ECJ) in its interpretation of the term 'unfair'.
741

 Lord Bingham noticed this 

issue but was of the view that the language was clear and did not reasonably incur a 

difference in interpretations.
742

 However, the dilemma is that every member state has a 

different interpretation of the term 'good faith', something observed by the Lord Bingham 

himself. 
743

 The  review of ‘fairness’ under the UTCCR1999 which will apply to standard 

contract  terms, i.e. not individually  negotiated, will consider the circumstances surrounding 

                                                                                                                                                        

“Openness requires that the terms should be expressed fully, clearly and legibly, containing no concealed 

pitfalls or traps. Appropriate prominence should be given to terms which might operate disadvantageously to 

the customer. Fair dealing requires that a supplier should not, whether deliberately or unconsciously, take 

advantage of the consumer's necessity, indigence, lack of experience, unfamiliarity with the subject matter of the 

contract, weak bargaining position or any other factor listed in or analogous to those listed in Schedule 2 of the 

regulations. Good faith in this context is not an artificial or technical concept; nor, since Lord Mansfield was its 

champion, is it a concept wholly unfamiliar to British lawyers. It looks to good standards of commercial 

morality and practice.” ; Steyn L at [36] referred to the Principles of the European Contract law prepared by the 

European Commission when explaining the purpose of good faith and rejected any purely procedural 

interpretation of the term; In regards the significant imbalance, Bingham L at [17] stated that 

“The requirement of significant imbalance is met if a term is so weighted in favour of the supplier as to tilt the 

parties' rights and obligations under the contract significantly in his favour”, whereas Steyn L at [37] has 

observed an overlap between the concepts of good faith and the significant imbalance. 

 

741
 See M. Dean, ‘Defining Unfair Terms in Consumer Contracts - Crystal Ball Glazing? Director General of 

Fair Trading v. First National Bank’ (2002) 65 (5) MLR 773. 

 

742
 Director General of Fair Trading v. First National Bank [2001] UKHL 52, [2002] 1 AC 481 [17] (Bingham 

L). 

743
 Director General of Fair Trading v. First National Bank [2001] UKHL 52, [2002] 1 AC 481 [17] (Bingham 

L); E. McKendrick, Contract Law: Texts, Cases and Materials ( 6
th

 edn, OUP 2014) 489-490. 
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the conclusion of the contract, the nature of the goods and services, and the rest of the terms 

in the contract or in any other contract relying on it.
744

  The UTCCR1999 has excluded from 

its ambit terms which define the core subject of the contract,
745

 and which relate to the price 

suitability for the services or goods,
746

 provided that these terms are all in “plain intelligible 

language”.
747

 If there is any uncertainty as regards the construction of a term, the 

                                                                                                                                                        

744
 UTCCR1999, SI 1999/2083, reg 6(1). 

745
 UTCCR1999, SI 1999/2083, reg 6(2) (a); See Office of Fair Trading v Ashbourne Management Services Ltd 

& Ors [2011] EWHC 1237 (Ch), [2011] ECC 31, where a minimum duration clause was not considered core to 

the definition of the subject matter of the contract.  

746
 UTCCR1999, SI 1999/2083, reg 6(2)(b) ; See Office of Fair Trading v Abbey National plc [2009] EWCA Civ 

116,  [2009] 2 WLR1286, [2009] UKSC 6, [2010] 1 AC 696, [2009] UKSC 6,  [2010] 1 AC 696, approach 

where the Supreme Court  construed the exemption in  the UTCCR1999, reg 6(2)(b) widely, and refused that the 

exemption is only limited to price clauses which are core, and held that it  also  includes ancillary charges. Thus, 

not following Director General of Fair Trading v First National Bank plc [2001] UKHL 52, [2002] 1 AC 481 

approach in construing the exemption narrowly by considering that the two subsections of the UTCCR1999, reg 

6 (2) are related, in the sense that the exemption of the price of the service relates only to the core price and not 

the ancillary charges. However, the  approach of the Office of Fair Trading v Abbey National plc [2009] EWCA 

Civ 116, [2009] 2 WLR1286, [2009] UKSC 6 , [2010] 1 AC 696 was  heavily criticised and was not supported  

by the regulatory bodies: the  Office of Fair Trading (OFT) and the Financial Services Authority (FSA) (Now 

the FCA),  as the approach of  Director General of Fair Trading v First National Bank plc [2001] UKHL52, 

[2002] 1 AC 481,  in the narrow construction of the exemption was predominant; For academic criticisms of the 

decision see:  M. Chen-Wishart,  ‘Transparency and Fairness in Bank Charges’ (2010) 126 LQR 157; P. Davies, 

‘Bank Charges in the Supreme Court’ (2010) 69(1) Cambridge Law Journal 21;  P. Morgan, ‘Bank Charges and 

the Unfair Terms in Consumer Contracts Regulations 1999: the end of the road for consumers?’ [2010] LMCLQ 

208; D. Cabrelli & R. Zahn, ‘Challenging Unfair Terms: Some Recent Developments’ (2010) Juridical Review 

115; For the position of the OFT and FCA see : The Law Commission and Scottish Law Commission, Unfair 

Terms in consumer Contracts: A New Approach (Issue Paper , 2012) paras 6.31-6.51. 

747
 UTCCR1999, SI 1999/2083, reg 6.  

http://www.opsi.gov.uk/si/si1999/19992083.htm
http://www.opsi.gov.uk/si/si1999/19992083.htm
http://www.opsi.gov.uk/si/si1999/19992083.htm
http://www.opsi.gov.uk/si/si1999/19992083.htm
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UTCCR1999 gives preference to the construction which benefits the consumer the most, 

supporting the contra proferentem principle already adopted by common law principles.
748

  In 

any case, if the term is not in “plain and intelligible language”, it will not benefit from the 

exemption and will be considered for fairness under the UTCCR1999, even if it is core or 

relates to the price.
749

  

It must be noted that at the time of writing this thesis, the Consumer Rights Bill has been 

introduced to the Parliament on the 23
rd

 of January 2014.
750

 The Bill as far as unfair consumer 

contract terms are concerned consolidates the Unfair Contract Terms Act 1977 (UCTA1977) 

and the UTCCR1999 into one piece of legislation to prevent any overlap between the 

provisions or inconsistency.
751

 It also makes some changes and clarifications to the 

                                                                                                                                                        

748
 UTCCR1999, SI 1999/2083, reg 7; However, that does not forbid application for injunctive relief under 

UTCCR1999, SI 1999/2083, reg 12; See also Peabody Trust Governors v Reeve [2008] EWHC 1432 (Ch), 

[2008] 3 EGLR 61 for the application of contra proferentem  principle in common law as the most favourable 

interpretation was given to the consumer regarding two terms which conflict with each other.   

749
 UTCCR1999, SI 1999/2083, reg 6. 

750
 Consumer Rights HC Bill (2013-14) [180]; The Law commissions  produced  a report on the issue of unfair 

terms aiming for a unified regime, and a draft Bill in February 2005 which were not taken forward (The Law 

Commission And The Scottish Law Commission, Unfair Terms In Contracts (Law Com No 292, Scot Law Com 

No 199, 2005 ) found in <http://lawcommission.justice.gov.uk/consultations/unfair_consumer_contracts.htm>  

accessed  15 April 2014) . In 2012, the Law Commissions reviewed the issue again concentrating on the 

exempted terms  and produced a discussion paper on the issue in March 2013 (The Law Commission  and The 

Scottish Law Commission, Unfair Terms in Consumer Contracts: Advice to the Department for Business, 

Innovation and Skills     found in 

<http://lawcommission.justice.gov.uk/docs/unfair_terms_in_consumer_contracts_advice.pdf> accessed 15 April 

2014. 

751
 See The Law Commission And The Scottish Law Commission, Explanatory Notes on Consumer Rights Bill 

(2013-14) found in <http://www.publications.parliament.uk/pa/bills/cbill/2013-2014/0161/en/14161en.htm> 

 

 

http://www.opsi.gov.uk/si/si1999/19992083.htm
http://www.opsi.gov.uk/si/si1999/19992083.htm
http://www.opsi.gov.uk/si/si1999/19992083.htm
http://lawcommission.justice.gov.uk/consultations/unfair_consumer_contracts.htm
http://lawcommission.justice.gov.uk/docs/unfair_terms_in_consumer_contracts_advice.pdf
http://www.publications.parliament.uk/pa/bills/cbill/2013-2014/0161/en/14161en.htm
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exemptions from the fairness test under the UTCCR1999, and to the non-exhaustive grey 

list.
752

  

The UTCCR1999 will be replaced by the Bill, while the UCTA1977 will be amended to 

include only contractual relationships between business to business and consumer to 

consumer, as the consumer to business relationships will be covered by the Bill.
753

 It must be 

noted that insurance contracts are excluded from the ambit of the UCTA1977 as regards the 

restrictions placed on the exclusion of liability for negligence resulting in death or personal 

injury, and they are excluded from clause 65 which concerns the same issue in the Consumer 

Rights Bill.
754

  

Part 2 of the Consumer Rights Bill is the part dedicated to the unfair consumer contract terms, 

and its scope applies to contracts between consumers and traders - “consumer contracts”,
755

 

as well as “consumer notices”
756

 which can be contractual or non- contractual,
757

 but does not 

                                                                                                                                                        

accessed  15 April 2014 , para 281;  see also  The Law Commission And The Scottish Law Commission, Unfair 

Terms In Contracts (Law Com No 292, Scot Law Com No 199, 2005 ) found in 

<http://lawcommission.justice.gov.uk/consultations/unfair_consumer_contracts.htm>  accessed  15 April 2014. 

752
 The Law Commission And The Scottish Law Commission, Explanatory Notes on Consumer Rights Bill 

(2013-14) found in <http://www.publications.parliament.uk/pa/bills/cbill/2013-2014/0161/en/14161en.htm> 

accessed 15 April 2014, para 281. 

753
 Ibid, para 24. 

754
  Sections 2-4 in the UTCA1977 do not apply to insurance contracts, see UTCA1977, sch 1; Consumer Rights 

Bill, cl 66(3). 

755
 Consumer Rights Bill, cl 61(1). 

756
 Ibid, cl 61(4),(7). 

757
 Ibid, cl 61(8). 

http://lawcommission.justice.gov.uk/consultations/unfair_consumer_contracts.htm
http://www.publications.parliament.uk/pa/bills/cbill/2013-2014/0161/en/14161en.htm
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include employment contracts 
758

 or   employment notices.
759

 Consumer notices must be 

relevant to the duties and rights between the consumer and the trader and intend to limit or 

remove the liability of the trader towards the consumer.
760

 There is no need to express that the 

notice will apply to the consumer if it can be assumed reasonably that it is set for the purpose 

of viewing it or hearing it by a consumer.
761

  

Clause 62 of the Bill 
762

 sets the requirements of the term or notice to be fair. If the term in a 

consumer contract or consumer notice is evaluated for fairness and was rendered to be unfair, 

the effect is that it will not bind the consumer.
763

 The contract, on the other hand, will persist  

as long as it is possible.
764

 However, if the consumer decides to depend on the term or notice, 

he will be allowed to do so.
765

 The definition of ‘unfair’ for the consumer contract term or 

consumer notice is where “contrary to the requirement of good faith, it causes a significant 

imbalance in the parties’ rights and obligations under the contract to the detriment of the 

consumer”.
766

  The assessment of the term’s fairness will consider the nature of the contract’s 

                                                                                                                                                        

758
 Ibid, cl 61(2). 

759
 Ibid, cl 61(5). 

760
 Ibid, cl 61(4). 

761
 Ibid, cl 61(6). 

762
 The clause brings UTCCR1999, SI 1999/2083, reg 5, 6 and UTCA1977, ss 4, 11 together. 

763
  Consumer Rights Bill, cl 62(1),(2). 

764
 Consumer Rights Bill, cl 67; This replaces UTCCR1999, SI 1999/2083, reg 8(1). 

765
 Ibid, cl 62(3). 

766
 Ibid, c l 62(4) for terms in consumer contract; cl 62(4) for consumer notices; This replaces the  UTCCR1999, 

SI 1999/2083,  reg 5(1). 
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subject matter,
767

 and the circumstances surrounding the term’s agreement and the other terms 

in the rest of the contract or in other contracts that rely on it.
768

 The fairness test will not 

affect the terms in subsection 8 which are considered void, as they will be void regardless of 

being fair or unfair under the test.
769

 

The Consumer Rights Bill in clause 63
770

  sets a non-exhaustive list in  part 1 of schedule 2 

which lists some terms which can be regarded as unfair (grey list) which mirrors the list in the 

UTCCR1999.
771

 Nonetheless, some necessary terminology changes were included to fit the 

Bill and, most importantly, three further examples were inserted in the list namely: 

paragraphs 5, 12, and 14.
772

 Such a list helps the court in its assessment as to the fairness of a 

term but it does not mean that the term is unfair straightaway, and the court can still find 

                                                                                                                                                        

767
 Ibid, cl 62(5)(a); This  replaces UTCCR1999, SI 1999/2083, reg 6(1). 

768
 Ibid, cl 62(5)(b); Ibid. 

769
 The Law Commission And The Scottish Law Commission, Explanatory Notes on Consumer Rights Bill 

(2013-14) found in <http://www.publications.parliament.uk/pa/bills/cbill/2013-2014/0161/en/14161en.htm> 

accessed 15 April 2014, para 286. 

770
 The provision will replace UTCCR1999, SI 1999/2083, reg 6(2). 

771
 UTCCR1999, SI 1999/2083, reg 5(5) ; sch 2. 

772
 This is according to the suggestions of the Law Commission in their report in March 2013; The Law 

Commission and The Scottish Law Commission, Unfair Terms in Consumer Contracts: Advice to the 

Department for Business, Innovation and Skills  found in 

<http://lawcommission.justice.gov.uk/docs/unfair_terms_in_consumer_contracts_advice.pdf> accessed 15 April 

2014. 

http://www.publications.parliament.uk/pa/bills/cbill/2013-2014/0161/en/14161en.htm
http://lawcommission.justice.gov.uk/docs/unfair_terms_in_consumer_contracts_advice.pdf
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terms outside of the list to be unfair by applying the fairness test.
773

  The scope of part 1 of 

the schedule is determined by part 2, and the terms in part 2 can still be evaluated for fairness 

except if they are exempted under clause 64 (i.e. they are “transparent ” and “prominent”) or 

73. On the other hand, the terms in the grey list in part 1 can always be assessed for fairness 

even if they are exempted under clause 64 (i.e. they are “transparent” and “prominent”).
774

  

Clause 64 of the Bill explains when a term is exempted from the assessment for fairness 

under clause 62 and the requirements for such exemption to take effect.
775

 To be specific, the 

Bill states that a term will be exempted from the evaluation for fairness if it identifies the core 

subject matter of the contract,
776

or if it relates to the suitability of the price paid.
777

  However, 

for the exemption to take effect, the term must be “transparent” (“in plain and intelligible 

language and (in the case of a written term) is legible”) 
778

 and “prominent” (i.e. drawn to the 

attention of the consumer in a manner where an average consumer will be alert to the 

existence of such a term).
779

 The average consumer is a consumer who is cautious, vigilant 

and well informed.
780

  

                                                                                                                                                        

773
 See Case C-478/99 Commission of the European Communities v Kingdom of Sweden [2002] ECR I-4147; 

Case C-472/10 Nemzeti Fogyasztóvédelmi Hatóság v Invitel Távközlési Zrt (Court of First Chamber, 26 April 

2012). 

774
 Consumer Rights Bill, cl 64(4).  

775
  Replaces UTCCR1999, SI 1999/2083, reg 6(2). 

776
 Ibid, cl 64(1)(a). 

777
 Ibid, cl 64(1)(b). 

778
 Ibid, cl 64(2),(3). 

779
 Ibid, cl 64(2),(4). 

780
 Ibid, cl 64(5). 
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It must be noted that traders are required to ensure transparency in their written terms in 

consumer contracts and consumer notices, and “transparent” will have the same meaning as 

above.
781

 Also, if such terms have the possibility of different interpretations, the one which is 

more advantageous for the consumer will be applied,
782

 subject to certain exceptions.
783

 The 

enforcement of the Bill for unfair consumer contract terms and notices will be upon the  

Competition Market Authority (CMA) and other Regulators, instead of the Office of Fair 

Trading (OFT) and the powers they possess  are stated in schedule 3.
784

 It is worth 

mentioning that the Bill places an obligation on the court to raise the issue of the fairness of 

the term if the parties did not raise the issue or did not have the intention to do so, subject to 

the existence of enough material to assess the term’s fairness.
785

 The Bill also deals with 

secondary contracts where the above rules can be applicable even if those contracts are not 

between consumers and traders except in the case of claims settlement contracts arising from 

the main contract.
786

  

 

 

                                                                                                                                                        

781
 Ibid, cl 68;  replaces UTCCR1999, SI 1999/2083, reg 7(1); That can be similar to the duty of disclosure on 

insurers at the stage of policy formation.  

782
 Ibid, cl 69(1); replaces UTCCR1999, SI 1999/2083, reg 7(2). 

783
 Ibid, cl 69(2). 

784
 Ibid, cl 70; see also Sch 5; replaces UTCCR1999, SI 1999/2083,  reg 10-15. 

785
 Ibid, cl 71; C-168/05 Elisa María Mostaza Claro v Centro Móvil Milenium SL [2006] ECR I-10421, para 38;   

C-243/08 Pannon GSM Zrt. v Erzsébet Sustikné Győrfi [2009] ECR I-4713, para 35; Case C-137/08  VB 

Pénzügyi Lízing Zrt. v Ferenc SchneiderVB [2010] ECR I- 10847. 

786
 Ibid, cl 72, 72(4). 
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 II The Application of UTTCR1999 On Insurance Contracts: 

In insurance contracts concerning consumers,  the ‘unfairness’ of a term can emerge in 

private litigation, where the issue will depend mainly on the facts of each case.
787

 

Nonetheless, most of the cases emerge in front of the Financial Services Authority FSA (now 

the Financial Conduct Authority FCA) which is the body that has jurisdiction over insurance 

and banking cases, and which is authorised to require the financial provider/ insurer to amend 

the unfair term to comply with the UTCCR1999.
788

 Mostly the offending financial provider/ 

insurer will undertake to amend the  unfair term, but in the few cases where it does not, the 

FCA will apply for an injunctive relief to stop the insurer  from relying on the term;
789

 

however, such challenge is not evidenced in the context of insurance yet.
790

 Hence, when 

looking at the application of the UTCCR1999 on insurance contracts, the cases that will be 

considered will include: the few private litigation cases which highlighted some legal rules 

and the large number of FCA cases where the insurer has undertaken to amend the term to 

                                                                                                                                                        

787
  R. Merkin, ‘Unfair Terms in Insurance Contracts’ (2012) Insurance Law Journal, 23(3) 272, 277. 

788
 Ibid; The Office of Fair Trading (OFT) is given general jurisdiction over unfair terms in consumer contracts  

where  it delegates  its powers to the  FCA as regards some financial cases including  banking and insurance. 

They are independent bodies; however, they cooperate with each other for the benefits of the consumers and 

businesses; See: OFT & FCA, Memoranda of understanding between the OFT and the  FCA (OFT & FCA, 

2013)  <http://www.oft.gov.uk/shared_oft/MoUs/FCA_MOU.pdf> accessed 21 Sep 2013.  

789
  R. Merkin, ‘Unfair Terms in Insurance Contracts’ (2012) Insurance Law Journal, 23(3) 272, 277 ; See: FCA, 

‘FCA cases’   (FCA library)  <http://www.fsa.gov.uk/doing/regulated/uct/library> accessed 14 Sep 2013; 

UTCCR1999, SI 1999/2083, reg 12; See also Office of Fair Trading v Foxtons Ltd [2009] EWCA Civ 288, 

[2010] 1 WLR 663. 

790
 R. Merkin, ‘Unfair Terms in Insurance Contracts’ (2012) Insurance Law Journal, 23(3) 272, 277. 

http://www.oft.gov.uk/shared_oft/MoUs/FCA_MOU.pdf
http://www.fsa.gov.uk/doing/regulated/uct/library
http://www.opsi.gov.uk/si/si1999/19992083.htm
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comply with the UTCCR1999 requirement of fairness.
791

 It must be noted that the application 

of the UTCCR1999 by the Financial Ombudsman Service (FOS) which views complaints in 

insurance cases filed by consumers and small businesses
792

 on insurance cases is not really 

evident. 
793

 

To assess the fairness of a term, there are three considerations to take into account as 

mentioned earlier, namely: that it violates good faith, that it causes “significant imbalance to 

the parties”, and that it is a “detriment to the consumer”.
794

 These considerations have 

different definitions; 
795

 nonetheless, in respect of the individual rights which insurers expect 

                                                                                                                                                        

791
  Ibid; FCA, ‘FCA cases’ (FCA library) <http://www.fsa.gov.uk/doing/regulated/uct/library> accessed 14 Sep 

2013.  

792
  The FOS is considered a cheap and fast alternative to courts in resolving disputes. The FOS and the FCA  are 

independent bodies; however, they cooperate with each other especially  regarding consumer cases which have 

wide harmful effects; See FCA  & FOS, Memoranda of understanding between FCA and FOS  (FCA & FOS, 

2013 <http://www.financial-ombudsman.org.uk/about/FOS-OFT_MoU.pdf>  accessed 21 Sep 2013. 

793
 See J. Summer, Insurance Law And The Financial Ombudsman Service (Informa, 2010) para 5.69 ; The FOS  

is not bound by applying  strict law and applies what it considers fair and reasonable, see:   The FSA handbook, 

Dispute Resolution: Complaints (DISP)  3.6.1.   Also adjudicators are not trained on a legal basis and there is no 

consistency in the decisions, and precedents are not followed;  See R. Merkin, ‘Unfair Terms in Insurance 

Contracts’ (2012) Insurance Law Journal, 23(3) 272, 284; W. Merricks ‘The Jurisprudence of the Ombudsman’ 

(Conference on Insurance Contract Law: Winds of Change, Cambridge, 6 April 2001). The FOS stated in the 

context of extending the UTCRR1999 protection to microbusinesses that “We do not apply these Regulations to 

those commercial policyholders who presently fall within our jurisdiction…”: See The Law Commission and 

Scottish Law Commission, Reforming Insurance Contract Law: Micro-Businesses, Should Micro-Businesses be 

treated like Consumers for the Purposes of Pre-Contractual Information and Unfair Terms? (Issue Paper 5, 

2009) para 4.12. 

794
 UTCCR1999, SI 1999/2083, reg 5(1); See above under ‘ UTCCR1999 General Approach’.  

795
 See Jetstar Airways Pty Ltd v Free [2008] VSC 539. 

http://www.fsa.gov.uk/doing/regulated/uct/library
http://www.opsi.gov.uk/si/si1999/19992083.htm
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to hold, they usually seem to flow jointly in practice.
796

  The individual rights which insurers 

hold can be straightforward.
797

 For example, in an FCA case, there was an individual right 

held by the insurer to change the premiums/charges on a life insurance policy.
798

 However, 

these individual rights can be less direct and more embedded between the lines of the 

policy.
799

 These include uncertain terms which give discretion to the insurer to decide their 

meanings. For example, in a motor insurance policy,
800

 the insurer provided that when the 

policy is cancelled by either of the parties, the refund will be calculated based on its “short 

period rates in force”. The FCA view was that such terms may incur unfairness as they give 

too much discretion to the insurer, regarding deciding the rate and accordingly the refund; 

they were not clear or defined, and were not comprehendible by consumers.
801

   

                                                                                                                                                        

796
 R. Merkin, ‘Unfair Terms in Insurance Contracts’ (2012) Insurance Law Journal, 23(3) 272, 280. 

797
 Ibid. 

798
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800
 BISL Limited undertaking in relation to motor insurance terms and conditions for policies administered by it 
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insurance-policies> accessed 15 Sep 2013. 
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 Ibid; See also RBS Insurance firms undertaking in relation to Direct Line and all other pet insurance  policies 

(25 November 2011) found in <http://www.fsa.gov.uk/pubs/other/rbs_insurance_undertaking.pdf> accessed 16 

Sep 2013; Legal and General Insurance Ltd undertaking in relation to its home insurance essentials  policy (14 

December 2011) found in <http://www.fsa.gov.uk/pubs/other/lg-insuranceundertaking.pdf> accessed 16 Sep 

2013. 
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Another type of unfairness which can be observed in the insurance context is when the policy 

has a false coverage, even though no ambiguity in the terms is evidenced.
802

 For example, in a 

payment protection policy,
803

 the cancellation clause provided that the insurer has the right to 

retain the premiums after the period for statutory cancellation, even if the assured returned the 

loaned amount early.
804

  The FCA demanded the insurer undertake to amend the unfair term, 

since it restricts the assured to a policy with no benefit, while the insurer will not be bearing 

the risk anymore.
805

   

As seen earlier, insurance contract terms can face claims of ‘unfairness’ in various forms; 

however, not all of these will fall into the scope of the UTCCR1999, as they can be exempted 

from its ambit according to Regulation 6 of the UTCCR1999  mentioned earlier.
806

 The 

exemption is applicable only if the term comes in “plain and intelligible language”. 
807

  The 

FCA approach is that if the term involves discretion given to the insurer, or any ambiguity, it 

will not be exempted from the application of the UTCCR1999 as it will not be in “plain and 

intelligible language” and will probably be considered unfair.
808

 As the FCA is faced with 
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such uncertainty in terms of most of its insurance cases,
809

 the differentiation in Regulation 

6(2) between core and ancillary terms defining the subject matter of the contract, and between 

terms which relate or not to the suitability of the price of the service, will not be really evident 

in insurance cases, as the term will be considered anyway because of its ambiguity.
810

   

Matters related to the price can be observed occasionally in FCA cases. For example, in a life 

policy
811

 there were terms which gave the insurer the unilateral right to make variation in 

premiums and charges without any specification of the reasons in the contract. The terms 

were considered unclear; therefore inside the ambit of the UTCCR1999, even they relate to 
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the price.
812

  This situation was considered also as one of the cases which may indicate 

unfairness as mentioned in the non-exhaustive list in the UTCCR1999.
813

  

 

Examples of FCA cases regarding matters related to core terms defining the subject matter 

are also noticed. For instance, in a pet insurance policy 
814

 which included a term that the 

insurer will not be liable for paying treatment charges which are not regarded as “reasonable 

or necessary”, and thus giving the insurer discretion on payment, the FCA was of the view 

that even though the term may define the contract subject, it is not in “plain and intelligible 

language” as it contains vagueness; therefore it is not exempted from the UTCCR1999.
815

 

The term has the potential to cause significant imbalance to the parties and to be detrimental 

to the consumer, and it may violate fair and open dealing, and therefore be potentially 

unfair.
816
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814
 See RBS Insurance firms undertaking in relation to Direct Line and all other pet insurance  policies (25 

November 2011) found in <http://www.fsa.gov.uk/pubs/other/rbs_insurance_undertaking.pdf> accessed 16 Sep 

2013. 
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home insurance essentials policy (14 December 2011) found in <http://www.fsa.gov.uk/pubs/other/lg-

insuranceundertaking.pdf> accessed 16 Sep 2013, where the FCA decided that a term’s effect concerning 
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816
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An important and difficult issue to be stressed is deciding whether the term is core or 

ancillary, and accordingly in or out of the ambit of the UTCCR1999. Recital 19 in the Unfair 

Terms in Consumer Contracts Directive provided that: 

 “In insurance contracts, the terms which clearly define or circumscribe the insured risk and 

the insurer’s liability shall not be subject to such assessment since these restrictions are taken 

into account in calculating the premium paid by the consumer.” 

 However, the differentiation between terms which define the risk and the other terms which 

do not is not easy. An insurer can use different methods to define the insured risk or its 

liability.
817

  For example, to insure a car which is fitted with a burglar alarm, the insurer can 

define the risk as a car with a burglar alarm, which will mostly be regarded as core and out of 

the UTCCR1999 ambit. However, the insurer can use an exclusion clause, a condition 

precedent, a duration clause, a warranty, a suspension  of coverage clause providing the  same  

definition of the risk (even though  the effect of every clause on coverage can differ), but with 

less certain effect as regards being out of  the ambit of the UTCCR1999.
818

 

 

 

The UTCCR1999 gives a non-exhaustive list of clauses which may suggest unfairness (Grey 

List).
819

 The clauses which can apply to insurance include: binding terms on consumers 

which they did not have the chance to read before finalising the contract, and which cannot be 

reversed;
820

 clauses which allow the supplier/insurer to make changes in terms including the 
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price on a unilateral basis with no valid justification written in the contract;
821

 and clauses 

giving rights to the supplier/insurer only to cancel the contract upon its discretion. 
822

 

It is worth mentioning that the reference made by insurers to “consequential loss” (indirect 

consequences of the insured risks) in consumer general insurance contracts is not regarded as 

“plain and intelligible” according to a statement by the FCA in July 2008.
823

 The reason 

given was that the meaning of consequential loss is not comprehendible by consumers and 

therefore violates Regulation 6 of the UTCCR1999.
824

   

In private litigation cases, different approaches can be observed as regards the application of 

the UTCCR19999 on insurance cases and the differentiation between ancillary and core 

terms. For example, in Bankers Insurance Co Ltd v South,
825

  which is a case involving a 
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 UTCCR1999, SI 1999/2083, sch 2(1) (j); See also Peabody Trust Governors v Reeve [2008] EWHC 1432 
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  UTCCR1999, SI 1999/2083, sch 2 (1)(f); Also the examples include clauses which provide for arbitration 
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Merkin, ‘Unfair Terms in Insurance Contracts’ (2012) Insurance Law Journal, 23(3) 272, 278. It is accepted that 

terms mentioned in the list will not be exempted from the application of UTCCR1999, see: The Law 

Commission and Scottish Law Commission, Unfair Terms in consumer Contracts: A New Approach (Issue 

Paper , 2012) para 9.52 

823
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2008) <http://www.fsa.gov.uk/pubs/other/consequential_loss.pdf>accessed 12 Sep 2013  

824
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travel insurance policy, the policy had an exclusion clause excluding any remuneration or 

related charges to the use of “motorised waterborne craft”. The exclusion was considered an  

unambiguous core term, and  therefore out of the ambit of the 1994 Regulations, and did not 

need to  be assessed  for fairness, in respect of a jet ski injury claim by the assured.
826

  

Also, in the previous case, there were terms in the policy which provided for a notice 

requirement which had to be done by the assured to the benefit of the insurer when any 

circumstances which may have led to a claim occurred, together with giving the insurer any 

documents or written information required. Non-compliance with these terms which were 

viewed as condition precedents would exclude the insurer from its liability to pay the claim to 

the assured. 
827

 The assured claimed that the insurer was liable to pay the claim because: the 

terms must not be construed as conditions precedent, and the impact of non-compliance with 

the terms is minor, as the insurer was not really harmed from such non-compliance.
828

 

Additionally the assured claimed unfairness of the condition precedents as they excluded the 

insurer from liability for non-compliance, even if he/she was not really harmed.
829

 

It was held that the terms were in fact conditions precedent according to the construction of 

the policy.
830

 The conditions precedent were considered inside the ambit of the 1994 

Regulations being ancillary terms, clear and understood by a reasonable assured, and brought 

to his attention, but were held to be ‘unfair’ because of their harsh effects in depriving the 
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830
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assured from coverage, with no prejudice to insurers, causing  significant imbalance between  

the parties, which is determinant to the assured.
831

  

Nonetheless, in Parker v National Farmers Union Mutual Insurance Society Ltd 
832

  a 

different view was adopted, where a condition precedent assessed under the UTCCR1999 

being an ancillary and clear term, was held not to be ‘unfair’.
833

 In that case it was claimed 

that a general condition precedent in the policy to give the insurer any written information 

and documents it asks for, in the event of anything happening that may have lead to a claim 

was ‘unfair’. 
834

 The claim referred that ‘unfairness’  was  observed  as the condition was not 

confined to material, reasonable or related information, required strict compliance, and 

entitled to automatic discharge by the insurer without notice or chance for remedying the 

breach, even though it may have been related to an immaterial or minor breach.
835

  

Nonetheless, it was found that the term was fair according to the UTCCR1999, as it did not 

cause “significant imbalance between the parties”.
836

 In fact, the request for information and 

documents by the insurer does remedy the asymmetry in information that exists between the 
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832
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833
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assured and the insurer, since the information requested is within the control of the assured.
837

 

Also, it is implied that any right conferred by the contract to one of the parties must be used 

in a reasonable manner, 
838

 and therefore the right to request written information or 

documents must be related at least to the claim of the assured as a common law principle.
839

 

The insurer cannot reject the claim, even for not complying with the condition precedent set 

by him unreasonably as he will be subject to ICOBS 8.1.1. Hence, the issues raised by the 

claimant are not applicable to the ‘unfairness’ of the condition precedent under the 

UTCCR1999 , as they are resolved by law of insurance and the insurance regulations of the 

FCA.
840

 The case is significant in the sense that it illustrates a tendency to undermine the 

UTCCR1999 to the benefit of the general insurance law and the insurance regulations.
841

 This 

is observed in Direct Line Insurance Plc v Fox 
842

 as well, as it was held that a provision to 

                                                                                                                                                        

837
 Ibid. 
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 Ibid; The Vainquer Jose [1979] 1 Lloyd’s Rep 557; Gan Insurance Co Ltd v Tai Ping Insurance Co Ltd (No2) 

[2001] EWCA Civ 1047, [2001] Lloyd's Rep IR 667 [62]-[66]. 
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Lloyd's Rep IR 253 [189]-[190] (Teare J). 

840
 Parker v National Farmers Union Mutual Insurance Society Ltd [2012] EWHC 2156 (Comm), [2013] 

Lloyd's Rep IR 253 [189]-[190] (Teare J) ; Additionally, issues relating to the UTTCR1999, SI 1999/2083, reg 7 

are not raised (in particular what  is embedded in UTCCR1999, SI 1999/2083, reg 7(1)“seller or supplier shall 

ensure that any written term of a contract is expressed in plain, intelligible language.”), as well as issues of not 

including the consequences of non-compliance with policy conditions which violates good faith. 
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cancel the policy from the date of fraud is not ‘unfair’ under the UTCCR1999 since it is 

already a common law principle.
843

  

In respect of the remedies which are available in case of breaching the UTCCR1999, they 

mostly do not suit insurance contracts.
844

  The UTCCR1999 provides that a term which is 

unfair will not be binding on the parties, and the contract containing it will continue to be 

binding without it, if that is possible.
845

 Nonetheless, the application of the remedy on an 

unfair term which is unclear does incur some difficulties.
846

 For example, if an unclear clause 

covering building defects in a house policy issued for that end is regarded unfair, the clause 

will not be binding on the parties. Also the contract will not be binding as it will not be able 

to continue without the clause, which makes it void.  The result of losing coverage under the 

policy in that way is not beneficial for the assured with a claim. The situation can be resolved 

by asserting common law principles in contract construction, and not asserting unfairness 

under the UTCCR1999.
847

  

If the unfair term is ancillary, the same problems will persist, and the judicial solutions to 

alter the remedy to make it more suitable were seen as ‘wrong’ considering the Directive.
848
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In Bankers Insurance Co Ltd v South 
849

 mentioned earlier, the remedy under the 

UTCCR1999 to the unfair condition precedent which requires the assured to give notice to 

the insurer if any circumstances which might lead to a claim occur, is that it will not be 

binding. However, such a remedy is not suitable, as insurers will not be able to know about 

the circumstances surrounding the loss, or to investigate them to determine liability. That led 

Mr. Justice Buckley to solve the situation in a wrong way which is more like amending the 

UTCCR1999, by removing the condition precedent part in the clause and leaving the notice 

requirement on the assureds, which if they did not comply with, could face the refusal of the 

claim.
850

 Hence, the assureds will still be required to notify the insurers about any 

circumstances which may lead to a loss. The past solution in Bankers Insurance is not 

legitimate according to the ECJ case Banco Español de Crédito SA v Camino 
851

 which ruled 

that national courts cannot remove the unfair part of the term and leave the rest, as this will 

weaken the position of the Unfair Terms in Consumer Contracts Directive in discouraging 

such terms. Additionally, the Banco 
852

 case did raise some concerns towards the FCA 

approach in requiring the insurers to modify the unfair term.
853

 The Directive does not give an 

official approval for the result of the negotiations between FCA and the insurer, even though 

it provides an outline for such negotiation.
854

 The insurers will of course prefer to amend the 
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term rather than be faced with the possibility of voiding important clauses, whether core or 

ancillary.
855

 

Based on the above mentioned, it can be stated that the UTCCR1999 application to insurance 

has its problems deriving from problems in the UTCCR19999 itself.
856

 Additionally, it has 

little impact on insurance contracts, 
857

 as English Insurance law still mainly relies on 

common law,
858

 except what is viewed by the FOS in consumer and small business cases, but 

even there the UTCCR1999 does not have much application.
859

  

                                                                                                                                                        

855
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856 R. Merkin, ‘Unfair Terms in Insurance Contracts’ (2012) Insurance Law Journal, 23(3) 272, 284-285; In the 

context of extending  the UTCCR1999 cover to microbusinesses, most responses whether with or against the 

extension viewed that the UTCCR1999  approach to fairness was uncertain: See The Law Commission and 

Scottish Law Commission, Reforming Insurance Contract Law: Micro-Businesses, Should Micro-Businesses be 

Treated Like Consumers for the Purposes of Pre-Contractual Information and Unfair Terms? (Issue Paper 5, 

2009) para 4.13-4.14. 

857
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859
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Dispute Resolution: Complaints (DISP) 3.6.1.   Also adjudicators are not trained on a legal basis; there is no 
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 One problem is the differentiation between ancillary and core terms which is not evident as 

ambiguity in the terms removes the need to consider such differentiation.
860

 Another problem 

is the effect of the existence of the unfair term which is not suitable to be applied on 

insurance contracts.
861

 The judicial solutions applied in Bankers Insurance 
862

 to make the 

remedies more suitable were not right considering the Unfair Terms in Consumer Contracts 

Directive, while in Parker 
863

 a different path was taken to escape from the remedies by ruling 

that there is no room for the application of the UTCCR1999, if there are solutions under 

insurance law and regulations.
864

 Even the FCA requirement to firms to undertake to amend 

the unfair term is seen as not right considering the Directive.
865

 Also the Law Commissions’ 

paper on warranties does not support the view that the UTCCR1999 can protect assureds 

from unfairness in warranties, and stresses that the law on warranties should still be 

reformed.
866
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 4.2.2 Other Types Of Contracts And Good Faith 

In English general contract law, as mentioned earlier, it was observed that the term good faith 

is not alien at all to British lawyers.
867

 Adding to insurance contracts which are contracts of 

utmost good faith,
868

 there are several types of contracts which impose onerous duties on the 

parties which happen to respond to the problems of 'unfairness' with ad hoc solutions, even 

though they may not be considered contracts of utmost good faith in the strict sense.
869

  

Examples include family arrangements where all material facts known to the parties must be 

fully disclosed, 
870

 contracts consisting of fiduciary relationships where the trusted party has 

an obligation of full disclosure to the other party who puts trust in him.
871
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  See above under 4.2.  

868
 Ibid; MIA1906, s 17; Carter v Boehm (1766) 3 Burr 1905. 
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utmost good faith ; See J. Chitty, Chitty on Contracts: General Principles, vol 1 (H. Beale ed, 31
st
 edn, Sweet 

and Maxwell 2012) para 6-163.   

871
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th
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/1433,  reg 2(1), sch1;  FSMA2000, s 90A  as amended by the  Liability of Issuers Regulations 2010 , SI 

2010/1192; Companies Act 1985, ss 56-67, 66-69; Prevention of Fraud (Investment) Act 1985; Protection of 

Depositors Act 1963). It must be noted that taking advantage of this trust and confidence given by one of the 
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There are also some contracts which may give a limited duty of disclosure such as: sale of 

land contracts  which may  imply a duty on the vendor to disclose unusual latent defects of 

title,
872

 surety ship contracts  which burden the creditor with an obligation to disclose unusual  

facts regarding the surety which it is not usually expected by the surety, 
873

 and general 

releases where one of the parties can set aside the release if the other party  knew about the 

existence of a claim or  a possible claim that he is ignorant of. 
874

    

                                                                                                                                                        

parties to the other, or exercising illegitimate pressure or wrongdoing, can cause what is called ‘undue 

influence’. Undue influence can be presumed or actual, but in the presumed type there must be a relationship of 

trust and confidence, e.g. solicitor and client, and there must be a need in the transaction for explanation by one 

of the parties to the other. In any case, this form of exploitation is not accepted in English law and courts try to 

consider every case based on its individual circumstances (Royal Bank of Scotland Plc v Etridge (No 2) [2001] 

UKHL 44, [2002] 2 AC 773); See J. Cartwright, Misrepresentation, Mistake and Non-Disclosure (The Contract 

Law Library,3
rd

 edn, Sweet and Maxwell 2012)paras 17-20-17-27,17-32-17-33. 

 

872
   Where a prudent buyer cannot reasonably be expected to discover them; Those contracts are not classified 

as contracts of utmost good faith and there is no general duty of disclosure of all material facts: See  Safehaven 

Investments Ltd v Springbok Ltd (1996) 71 P & CR 59 [66]; See G. Treitel, Treitel on The Law of Contract (E. 

Peel ed, 13
th

 edn, Sweet & Maxwell 2011) para 9-145. 

873
 National Provincial Bank of England Ltd v Glanusk [1913] 3 KB 335 [338]; Those contracts are sometimes 

classified as contracts of  utmost good faith (Railton v Matthews (1844) 10 CI & F  934) , but a more preferable 

classification is that they are not (Davies v London & Provincial Marine Ins Co (1878) 8 Ch D 469 [475]); 

However, if an employer guarantees the honesty of his employee in a fidelity bond, the duty of disclosure owed 

seems  to be greater  in the sense that any act which is dishonest must be disclosed even after the bond has been 

executed (LGOC Ltd v Holloway [1912] 2 KB 72); See G. Treitel, Treitel on The Law of Contract (E. Peel ed, 

13
th

  edn, Sweet & Maxwell 2011) para 9-144. 

 

874
 Bank of Credit and Commerce International SA (In Liquidation) v Ali (No 1) [2001] UKHL 8 , [2002] 1 AC 

251. 
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 4.3 THE DUTY OF GOOD FAITH IN ISLAMIC GENERAL 

CONTRACT LAW 

 4.3.1 General Theory of Contract Law In Sharia’a? 

Sharia’a law recognises a number of basic or nominate contracts which include sale, pledge, 

guarantee, agency, hire, partnership, limited partnership and gift.
875

 Each contract has special 

principles corresponding to its nature, but also contains general principles which can be 

applied to other contracts.
876

 Contracts not mentioned in the list are considered exceptions. 

However, what is interesting is that these exceptions frequently prevail over the general 

norms.
877

 Thus, some authors refer to Islamic contract law as law of contracts instead of law 

of contract.
878

 To apply the general principles extracted from the basic contracts listed, jurists 

                                                                                                                                                        

875
 The list varies between different jurists; some recognise only four basic types: sale, gift, hire and loan. Other 

non-basic contracts may include deposit or mortgage; See S. Rayner, The Theory of Contracts in Islamic Law 

(Arab and Islamic Laws Series, Graham and Tortman, 1991) 100-102; N. Coulson, Commercial Law in the Gulf 

States: The Islamic Legal Tradition (Graham and Tortman 1984) 19-31.    

 

876
 Hanbali school has a liberal position towards forming new contracts other than this list of contracts; A. El- 

Hassan ' Freedom of Contract, The Doctrine of Frustration, and Sanctity of Contract in Sudan Law and Islamic 

Law' (1985) 1 (1) ALQ 51, 54. 

 

877
 S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman, 

1991) 91-93; N. Coulson, Commercial Law in the Gulf States: The Islamic Legal Tradition (Graham and 

Tortman 1984) 26-31. 

878
 N. Coulson, Commercial Law in the Gulf States: The Islamic Legal Tradition (Graham & Trotman 1984) 17, 

27-31; J. Schacht, An Introduction to Islamic Law (OUP 1983) 144; S. Mahmasani, ‘Transactions in the 

Sharia’a’  in M. Khadduri and  H. Liebesny (eds) Law in the Middle East ( Middle East Institute 1955) 185; N. 

Foster, ‘Islamic Commercial Law (II): An Overview. Some Principles and Rules’ (Indret: Revista para el 

Análisis del Derecho, Barcelona, January 2007) >http://www.indret.com/pdf/405_en.pdf < accessed 20 October 

 

 

http://www.indret.com/pdf/405_en.pdf
http://www.indret.com/pdf/405_en.pdf
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used analogy (Qiyas) to the existing system of nominated contracts as a way for its 

development and application to different contracts.
879

 However, the consensus of the jurists 

“ijma’a” is the most decisive authority for the validity of the exceptions.
880

 Therefore, Islamic 

law was described as ‘paradigmatic’,  

“made up of individual solutions, handed down from day to day in relation to the specific 

need of the moment, rather than of general principles set forth a priori from which the 

appropriate inference will be drawn for each fresh situation.”
881

 

In this way, stating that there is no explicit general theory of contract in Islamic law might be 

true to a certain extent.
882

 Most literature concerning Islamic contract law is based on the 

contract of sale, yet general principles can be extracted to apply to a wide variety of 

                                                                                                                                                        

2009; See S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and 

Tortman, 1991) 86- 93. 

 

879
 N. Coulson, Commercial Law in the Gulf states : The Islamic Legal Tradition (Graham and Tortman 1984) 

26-31; S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman, 

1991) 74, 91.  

880
 Ibid. 

881
 L. Milliot, ‘La Pense’e Juridique de l’ Islam’ (1954) 6 (3) Revenue International de Driot Compar’e’ 441; See 

also S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman, 

1991) 100. 

 

882
 N. Foster, ‘Islamic Commercial Law (II): An Overview. Some Principles and Rules’ (Indret: Revista para el 

Análisis del Derecho, Barcelona, January 2007) >http://www.indret.com/pdf/405_en.pdf < accessed 20 October 

2009; S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman, 

1991) 86- 93. 

http://www.indret.com/pdf/405_en.pdf
http://www.indret.com/pdf/405_en.pdf
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contracts.
883

 These principles are of importance as they illustrate the principle of good faith 

and fair dealings in Islamic law. 

 4.3.2 General Principles Of Islamic Contract Law: Good Faith Illustrated 

The primary principle which can be discerned in Islamic contract law is the obedience to the 

religious teachings of Islam and its moral standards, something to be contrasted with Western 

laws with Christian settings.
884

 Moreover, the need for equity and equality in the contract is 

required in Islamic law.
885

 This is evident from the Quranic verse: 

“God doth command you to render back your trusts to those to whom they are due; and when 

ye judge between man and man that ye judge with justice.”
886

 

And the Prophet (P.U.H.) tradition: 

“There shall be no unfair loss nor the causing of such loss (la darar wa la dirar)”
887

 

                                                                                                                                                        

883
 Ibid ; N. Coulson, Commercial Law in the Gulf States: The Islamic Legal Tradition (Graham and Tortman 

1984) 26-31; S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and 

Tortman, 1991) 100-102. 

884
 N. Foster, ‘Islamic Commercial Law (II): An Overview. Some Principles and Rules’ (Indret: Revista para el 

Análisis del Derecho, Barcelona, January 2007) >http://www.indret.com/pdf/405_en.pdf < accessed 20 October 

2009; N. Coulson, Commercial Law in the Gulf States: The Islamic Legal Tradition (Graham and Tortman 

1984) 26-31; S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and 

Tortman, 1991) 100-102. 

885
 Ibid. 

 

886
 Quran, Surrat Alma’ida, verse 58. 

 

887
 Y. Alnawwai, Matn Alraba’on Alnaoaoiyah (Dar Aloloom llnashr 1989) 43, Hadith 32; M. Islam, 

‘Dissolution of Contract in Islamic Law’ (1998) 13 (4) ALQ 336, 340.  

http://www.indret.com/pdf/405_en.pdf
http://www.indret.com/pdf/405_en.pdf
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Other theories in Islamic contract law flow as a consequence of these primary principles 

which include: the need for equilibrium between parties in bargaining powers, the judicial 

discretion for adjusting contractual obligations, the need for certainty in contract formation 

(the prohibition of gharar and riba), and the system of options. These principles will be 

discussed as follows: 

 I Equilibrium 

From the Islamic perspective, the contract must be equally balanced to ensure fair bargain 

between the parties.
888

 The balance monitored is between the bargaining powers of the parties 

and the counter values of the contract.
889

 Conversely, English common law does not 

recognise disproportion in bargaining powers, even though there have been failed attempts to 

do so. 
890

 

 II Judicial Discretion 

Contracts in Islamic law are not completely free from limits. One of the limits imposed on the 

contract is the limit of fairness.
891

 Therefore, the judge in Islamic law has the capacity to 

                                                                                                                                                        

888
 N. Foster, ‘Islamic Commercial Law (II): An Overview. Some Principles and Rules’ (Indret: Revista para el 

Análisis del Derecho, Barcelona, January 2007) >http://www.indret.com/pdf/405_en.pdf < accessed 20 October 

2009. 

889
 Ibid.  

 

890
 Ibid, See Lloyds Bank Ltd v Bundy [1975] QB 326; Pao On v Lau Yiu Long [1980] AC 614, PC [634]–[635] 

and National Westminster Bank plc v Morgan [1985] AC 686 [707]-[708].  

 

891
 N. Foster, ‘Islamic Commercial Law (II): An Overview. Some Principles and Rules’ (Indret: Revista para el 

Análisis del Derecho, Barcelona, January 2007) >http://www.indret.com/pdf/405_en.pdf < accessed 20 October 

2009. 

http://www.indret.com/pdf/405_en.pdf
http://www.indret.com/pdf/405_en.pdf
http://www.indret.com/pdf/405_en.pdf
http://www.indret.com/pdf/405_en.pdf
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adjust the contractual obligations if he observes any imbalance in the contract.
892

 Even though 

this judicial power may result in less certainty, it is more protective and fair for the parties.
893

 

Such adjustment of contractual obligations provides a degree of uncertainty and protection 

which is not evidenced in the same way and degree of necessity in English law, which is 

more influenced by notions of certainty than fairness.
894

 Judicial discretion in Islamic law can 

be observed in the notion of “ghubn” which is the inequality in the considerations between 

parties.
895

 According to the Hanbali teaching, the parties can be protected by judicial 

discretion, if there is significant ghubn in the contract with no need for fraud.
896

  

 III Need For Certainty In Contract Formation 

In Islamic law, the risk must be reduced to the minimum, therefore all the information 

regarding the circumstances of the transaction must be revealed to the parties, e.g. full 

                                                                                                                                                        

892
 Ibid; S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and 

Tortman, 1991) 93. 

893
 Ibid. 

894
 Ibid. 

895
 Ibid; M. Salamh, Nathreet Alagd Fe Alfiqh Alislame mn Kilal Agd Albai (Wazart  Alawgaf Wa Alsho’on 

Alislamyiah 1994) 240-243.  

 

896
 Hanbalis allow that in certain cases, namely: najash, istirsal sale, and talgee alrukban (See below under 4.5.2 

for the explanation of such examples).  The suffering party has also the option to rescind the contract (see below 

under 4.5.2); N. Foster, ‘Islamic Commercial Law (II): An Overview. Some Principles and Rules’ (Indret: 

Revista para el Análisis del Derecho, Barcelona, January 2007) >http://www.indret.com/pdf/405_en.pdf < 

accessed 20 October 2009; M. Salamh, Nathreet Alagd Fe Alfiqh Alislame  mn Kilal Agd Albai (Wazart  

Alawgaf Wa Alsho’on Alislamyiah 1994) 240-243. 

http://www.indret.com/pdf/405_en.pdf
http://www.indret.com/pdf/405_en.pdf
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description of the object sold.
897

 This principle has resulted in the prohibition of gharar and 

riba as elements containing risks in the transaction.
898

 On the other hand, English common 

law requires only minimal certainty when forming the transaction, while civil law systems 

can be somewhere in the middle regarding their requirements.
899

 

 IV The Options System: Preventive Measure Against Infringing Good 

Faith 

While English law views that intervention with the freedom of the contract must be kept to 

the absolute minimum to protect the autonomy of the will, Islamic law protects the same will 

by placing moral limits on the freedom of the contract.
900

 Islamic jurists have gone beyond 

the Quranic and Sunnah injunctions of gahrar and riba and developed a system of ‘options’ 

that addresses problems related to the efficiency and the formation of the contract. 
901

  

Options may be ‘expressed’ operating by the will of one of the parties such as the option of 

stipulation, and the option of designation. They may also be ‘automatic’, operating by law 

                                                                                                                                                        

897
 N. Foster, ‘Islamic Commercial Law (II): An Overview. Some Principles and Rules’ (Indret: Revista para el 

Análisis del Derecho, Barcelona, January 2007) >http://www.indret.com/pdf/405_en.pdf < accessed 20 October 

2009; N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer 

Law International 1996) 43-64. 

 

898
 See Ch 2 for more information on gharar and riba. 

 

899
 N. Foster, ‘Islamic Commercial Law (II): An Overview. Some Principles and Rules’ (Indret: Revista para el 

Análisis del Derecho, Barcelona, January 2007) >http://www.indret.com/pdf/405_en.pdf < accessed 20 October 

2009. 

 

900
 N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer 

Law International 1996) 65-67. 

901
 Ibid. 

http://www.indret.com/pdf/405_en.pdf
http://www.indret.com/pdf/405_en.pdf
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such as the option of defect and the option of inspection.
902

 Options protect consent from 

error, lesion or harm and reflect the care of Islam for parties to negotiate in a perfect 

environment and conditions.
903

 As a result of these unique protective measures of options in 

Islamic law, defects of consent which include fraud (misrepresentation)
904

 and mistake do not 

have the same weight of importance in Islamic law as they do in Western laws.
905

 Western 

laws use subjective measures to remedy the defects of consent and consider the psychological 

harm to the will to nullify the act in question.
906

 On the other hand, Islamic law uses more  

objective measures to deal with the disproportion in benefits, annulling the obligation, and 

failing to respect the conditions of the contract by using the system of options.
907

 The effect 

of such options is that the contract will be voidable and not be binding for the person who has 

the benefit of the options. The contract will be binding after his confirmation, or it will be as 

if it never existed if he annuls it.
908

  In other words, the act involving an option will be valid, 

but this validity will be subject to confirmation by the party who has the benefit of the option. 

The main options will be dealt with as follows: 

                                                                                                                                                        

902
 Ibid.  

903
 Ibid. 

904
 Fraud and misrepresentation stand for the same meaning in Islamic law as there is no recognition for 

negligent and innocent misrepresentations; See below under 4.5.1 for more details. 

905
 N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer 

Law International 1996) 65-67. 

906
 Ibid. 

907
 Ibid; Except in investigating violence or duress, as it uses psychological measures. 

 

908
 Ibid. 
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 A. Expressed Options 
909

  

 Option Of  Stipulation (Kiyar Alsharat) 

The option is admitted by all Islamic schools of law and it can be defined as a clause by one 

or both parties giving rights within a fixed delay, to annul or confirm the contract.
910

 The 

length of the delay allowed is different between schools of Islamic law.
911

 The option can be 

during the contract or just afterwards. 
912

 Its basis includes: the Prophet’s Hadith, 
913

 avoiding 

hasty decisions, offering full information, and providing greater equity to the unwise party 

who regrets entering the contract after viewing its unfairness or lesion.
914

 The act will be 

valid, but suspended until the option is taken by the party who has its benefit, where he can 

                                                                                                                                                        

909
 The option of designation (kiyar Alta’aeen) will not be discussed here since it is not admitted by the Hanbali 

school of Islamic law.  

 

910
 N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer 

Law International 1996) 67-68; M. Salamh , Nathreet Alagd Fe Alfiqh Alislame mn Kilal Agd Albai (Wazart  

Alawgaf Wa Alsho’on Alislamyiah 1994) 354-355. 

911
Ibid. 

912
 N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer 

Law International 1996) 67. 

913
  “The prophet said to Habban Alansari, who complained of being wronged in buying and selling, if you sell 

or if you buy, declare without any mistake at the moment of the sale, ‘I reserve the option of three days’.”; N. 

Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer Law 

International 1996) 70; M. Alshokani, Naeel Alawtar (1
st
 edn, Dar Alhadith 1993) 218, Hadith 2232. 

 

914
  N. Obeid N, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer 

Law International 1996) 72. 
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confirm the contract or avoid it where it will be as if it has never existed.
915

  If the delay 

passed without any expression from the party with the option, it will be regarded as 

confirmed.
916

 The Hanbalis also admit the option of session which allows the parties to 

rescind from a formed contract while still in the session of the contract. 
917

 

 B. Legal Options 
918

  

 Option Of Defect (Kiyar Alayiab) 

This is a facility for the buyer in a sale contract or any person who has possession of a 

property by a compensatory transaction to cancel the contract after discovering that the object 

                                                                                                                                                        

915
  Specifically, the act will be suspended for the party who has the benefit of the option, and  binding for the 

other. This option is similar to the suspensive condition in Western laws, and it can be without justification of 

the decision; however, it must not support any fortuitous incident or the act will be void because of gharar, and 

the right of confirmation will be lost.  Also, this option must depend on the will of the party who makes the 

stipulation, not on the existence of the condition (N. Obeid, The Law of Business Contracts in the Arab Middle 

East (Arab and Islamic Laws Series, Kluwer Law International 1996) 68-73. 

916
 N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer 

Law International 1996)68; M. Salamh, Nathreet Alagd Fe Alfiqh Alislame mn Kilal Agd Albai (Wazart  

Alawgaf Wa Alsho’on Alislamyiah 1994) 354-355.  

917
 It is also recognised by Shafais but not Malikis and Hanafis; Y. Alnawwai, Sahih Muslim With Alnawwi 

Explanation (Kitab Aleiman, Dar Alsalaam 1996) 134-136, Hadith 1531; M. Alshokani, Naeel Alawtar (1
st
 edn, 

Dar Alhadith 1993) 219-224, Hadith 2234-2236; N. Saleh (2001) ‘Freedom of Contract: What Does it Mean in 

the Context of Arab Laws?’ 16 (4) ALQ 346, 348; N. Foster, ‘Islamic Commercial Law (II): An Overview. 

Some Principles and Rules’ (Indret: Revista para el Análisis del Derecho, Barcelona, January 2007) 

>http://www.indret.com/pdf/405_en.pdf < accessed 20 October 2009.  

 

918
 The author will limit the discussion to the main two options, as there several options.  

http://www.indret.com/pdf/405_en.pdf
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of the contract suffers some defect which reduces its value.
919

 According to the Hanbali 

school of law, the defect is to be judged by reference to the custom of the region where the 

parties concluded the contract.
920

 Besides the general basis of options, the option of defect is 

based on several Hadiths:  

“A Muslim is not allowed to sell his brother anything with a defect unless he points it out to 

him.” 
921

 

“He who deceives us is not one of ours.” 
922

 

The main aim of the option is to remedy the ignorance of defects on part of the contracting 

parties and balance the benefits.
923

 Jurists have tried to widely interpret the Hadiths to 

                                                                                                                                                        

919
 N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer 

Law International 1996) 80–85 ; M. Salamh, Nathreet Alagd Fe Alfiqh Alislame mn Kilal Agd Albai (Wazart  

Alawgaf Wa Alsho’on Alislamyiah 1994) 359-366; Unlike the option of stipulation, the option of defect does 

not work as a suspensive condition; however, like other options it works in a similar way to the condition of 

avoidance; See S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and 

Tortman, 1991) 327-331. 

920
 Ibid; Hanafis consider the defect as anything which reduces the value of the goods by reference to 

commercial usage, Shafais consider it anything which reduces the value of the goods and prevents the legal 

goals that the buyer intended, Malikis differentiate between minor and major defects, and only allow an option to 

rescind for major defects, while a reduction in price only is allowed for minor defects. The custom of the region 

where the contract is concluded is also considered here. 

921
 M. Alquzoini, Sunn Ibn Majah (Kitab Altijarat, Almaktabah Alimiah 1999) 755, Hadith 2246;  N. Obeid, The 

Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer Law International 

1996) 82.  

922
 Y. Alnawwai, Sahih Muslim With Alnawwi Explanation (Kitab Aleiman, Dar Alsalaam 1996) 282, Hadith 

101; N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer 

Law International 1996) 82. 
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broaden the application of the option of defect.
924

 To exercise that option some conditions 

must be satisfied, namely: the defect must be anterior to the sale, still exist when claiming 

cancellation, not be known to the buyer when taking possession, and not be subject to an 

exclusion clause.
925

 However, Hanbalis do not allow clauses that exclude future defects 

because of the risk element and the imbalance that they may cause.
926

  

If the buyer chooses to cancel the contract, he must return the object of the contract, and a 

restitution of the price must be given to him, but with no indemnity for any of the parties.
927

 If 

the buyer confirms the contract, the contract becomes binding on him 
928

 and according to the 

Hanbalis, as against other schools, he is entitled to get an indemnity (Arsh Alayiab)  equal to 

the difference in the price of an object in perfect condition and one with a defect. 
929

 

                                                                                                                                                        

923
 N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer 

Law International 1996) 80-85; M. Salamh, Nathreet Alagd Fe Alfiqh Alislame mn Kilal Agd Albai (Wazart  

Alawgaf Wa Alsho’on Alislamyiah 1994) 359-366.  

924
 Ibid. 

925
 Ibid; S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and 

Tortman, 1991) 331-335. 

926
 Ibid. 

927
 Ibid; Hanafis differentiate between cases where the defect is found before or after the possession and require 

agreement with the seller or a judge intervention only if it was found after possession. However, Hanbalis and 

Shafais do not provide such distinction or these requirements.  

928
  Ibid; Confirmation can be expressed or tacit.  

929
 Ibid; See also A. Almaqdasi, Alsharah Alkabeer ala Almqnia’a Bihamsh Almugni (Maktabt Almoay’ad 1994) 

86. 
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 Option Of Inspection (Kiyar Alrua’yah)  

This option can be defined as the right of the person contracting on something not seen 

(absent from the contractual session “majlis alaqd”) when concluding the contract to confirm 

or cancel the contract after inspecting the object.
930

  To have this option, the object of the 

contract must be designated, and could not be seen at the time of the contract.
931

 The main 

aim of the option is to remove ignorance regarding the object of the contract which may cause 

disputes between parties.
932

 In principle, selling an object which is not seen violates the 

certainty required by Islamic law; however, exceptions to this general principle are present, 

including when it is difficult to see the object at the contractual session or when it is absent 

from it.
933

  

Schools differ regarding this option. Shafais rejected it, Malikis admitted it only as a 

conventional option, Hanafis accepted it as a legal option, and Hanbalis took a moderate 

                                                                                                                                                        

930
 N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer 

Law International 1996) 86-93; M. Salamh, Nathreet Alagd Fe Alfiqh Alislame mn Kilal Agd Albai (Wazart  

Alawgaf Wa Alsho’on Alislamyiah 1994) 357-358; S. Rayner, The Theory of Contracts in Islamic Law (Arab 

and Islamic Laws Series, Graham and Tortman, 1991) 343. 

931
 M. Salamh, Nathreet Alagd Fe Alfiqh Alislame mn Kilal Agd Albai (Wazart Alawgaf Wa Alsho’on 

Alislamyiah 1994) 357-358. 

932
 N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer 

Law International 1996) 86-93. 

933
 Ibid; M. Salamh, Nathreet Alagd Fe Alfiqh Alislame mn Kilal Agd Albai (Wazart Alawgaf Wa Alsho’on 

Alislamyiah 1994) 357-358. 
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view.
934

 Hanbalis allowed the sale of an absent object only if it was well described and seen 

by parties a short time previously.
935

 If the object does not conform with the descriptions that 

means the stipulations of the contract are not respected, and the buyer can cancel the 

contract.
936

 Thus, it seems that the option of inspection in Hanbali teaching is not evident, 

which made modern authors state that technically it does not exist.
937

  

  

                                                                                                                                                        

934
 S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman, 

1991) 343-345; N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws 

Series, Kluwer Law International 1996) 86-89. 

935
 S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman, 

1991) 344-345;  N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws 

Series, Kluwer Law International 1996) 88; M. Shalabi, Almadkhal Fe Alfikr Alislame (10
th

 edn, Dar Aljamaiyat 

1985) 618. 

936
 S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman, 

1991) 344-345;  N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws 

Series, Kluwer Law International 1996) 88; A. Alsunhori, Masadir Alhaqq Fe Alfiqh Alislame: Drisah 

Muqarinh blifiqh Algarbi, vol 4 (Ma’ahd Alderasat Alarbiah Alaliah 1967) 242. 

937
  S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman, 

1991) 345; N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, 

Kluwer Law International 1996) 88; A. Alsunhori, Masadir Alhaqq Fe Alfiqh Alislame: Drisah Muqarinh blifiqh 

Algarbi, vol 4 (Ma’ahd Alderasat Alarbiah Alaliah 1967) 242; M. Shalabi, Almadkhal Fe Alfikr Alislame (10
th

 

edn, Dar Aljamaiyat 1985) 618. 
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 4.3.3 Quranic Verses And Hadiths Encouraging Good Faith 

It must be remembered that one of main objectives of Sharia’a is to monitor fairness in all 

aspects of people’s daily life, and to ensure that they are away from deceitful attitudes.
938

 God 

(Allah) commands: 

“Allah commands justice, the doing of goods and liberality to kith and kin, and he forbids all 

shameful deeds and injustice and rebellion. He instructs you that you may receive 

admonition.”
 939

 

Moreover, Sharia’a encourages that commercial transactions are concluded on the basis of 

cohesion and brotherhood from both parties. Therefore, parties must perform them in 

uprightness and keep away from immoralities.
940

 Allah commands:  

“Help you one another in righteousness and piety, but help you not one another in sin and 

rancour, fear Allah: for Allah is strict in punishment.”
941

 

Sharia’a principles also require that humans conclude trade and commercial contracts in 

mutual good consent.
942

 Allah commands: 

                                                                                                                                                        

938
 M. Billah, ‘Regulatory Framework of Doctrine of “Utmost Good Faith” In Takaful (Islamic Insurance)’ 

<http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc< accessed 19 October 

2009. 

939
 Quran, Surrat Alnahal, verse 90. 

 

940
 M. Billah, ‘Regulatory Framework of Doctrine of “Utmost Good Faith” In Takaful (Islamic Insurance)’ 

<http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc<accessed 19 October 

2009; See also S. Mohammad, 'Islamic insurance (Takaful): Concept and Practice' in Encyclopaedia of Islamic 

Banking and Insurance (Institute of Islamic Banking and Insurance 1995) 197, 199. 

941
 Quran, Surrat Alma'ida, verse 2. 

http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc
http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc
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“O’ you who believe eat not up your property among yourselves in vanities, but let there be 

amongst you traffic and trade by mutual good will.”
943

 

This is also clear from the Hadith of the Prophet (P.U.H.): 

“It is unlawful to possess the property of a Muslim without his expressed consent.”
944

 

 

Islamic teaching allows all practices which go along with Sharia’a objectives, but forbids 

practices which undermine its goals.
945

 These detrimental practices include fraud, cheating 

and exorbitant profit which creates unfairness to one of the parties to the degree that it 

violates good faith in the contract.
946

 This is evident from the following: 

                                                                                                                                                        

942
 See M. Billah, ‘Regulatory Framework of Doctrine of “Utmost Good Faith” In Takaful (Islamic 

Insurance)’<http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc<.accessed 

19 October 2009; N. Abdullah, ‘Good Faith and Fair Dealings in Hire Purchase Contract in Malaysia’. 

>http://www.docstoc.com/docs/20244904/GOOD-FAITH-AND-FAIR-DEALING-IN-HIRE-PURCHASE-

CONTRACT> accessed 26 November 2009. 

 

943
 Quran, Surrat Alnisa’a, verse 29.  

 

944
 A. Albaihaqi, Alsunan Alkubra (Kitab Alaryia’h, Dar Alkutb Alilmiyah 2003) 160, Hadith 10668; N. 

Abdullah, ‘Good Faith and Fair Dealings in Hire Purchase Contract in Malaysia’. 

>http://www.docstoc.com/docs/20244904/GOOD-FAITH-AND-FAIR-DEALING-IN-HIRE-PURCHASE-

CONTRACT>accessed 26 November 2009. 

 

945
  See N. Abdullah, ‘Good Faith and Fair Dealings in Hire Purchase Contract in Malaysia’. 

>http://www.docstoc.com/docs/20244904/GOOD-FAITH-AND-FAIR-DEALING-IN-HIRE-PURCHASE-

CONTRACT> accessed 26 November 2009. 

946
 Ibid. 

http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc
http://www.docstoc.com/docs/20244904/GOOD-FAITH-AND-FAIR-DEALING-IN-HIRE-PURCHASE-CONTRACT
http://www.docstoc.com/docs/20244904/GOOD-FAITH-AND-FAIR-DEALING-IN-HIRE-PURCHASE-CONTRACT
http://www.docstoc.com/docs/20244904/GOOD-FAITH-AND-FAIR-DEALING-IN-HIRE-PURCHASE-CONTRACT
http://www.docstoc.com/docs/20244904/GOOD-FAITH-AND-FAIR-DEALING-IN-HIRE-PURCHASE-CONTRACT
http://www.docstoc.com/docs/20244904/GOOD-FAITH-AND-FAIR-DEALING-IN-HIRE-PURCHASE-CONTRACT
http://www.docstoc.com/docs/20244904/GOOD-FAITH-AND-FAIR-DEALING-IN-HIRE-PURCHASE-CONTRACT
http://www.docstoc.com/docs/20244904/GOOD-FAITH-AND-FAIR-DEALING-IN-HIRE-PURCHASE-CONTRACT
http://www.docstoc.com/docs/20244904/GOOD-FAITH-AND-FAIR-DEALING-IN-HIRE-PURCHASE-CONTRACT
http://www.docstoc.com/docs/20244904/GOOD-FAITH-AND-FAIR-DEALING-IN-HIRE-PURCHASE-CONTRACT
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“And defraud not people of their things, and commit not corruption in the earth.”
947

 

 “Give full measure and be not of those who cause others to lose.”
948

 

“And weight with an equal balance.”
 949 

“Narrated by ‘Abdullah bin ‘Umar: A person came to the Prophet and told him that he was 

always betrayed in purchasing. The Prophet told him to say at the time of buying, no 

cheating.” 
950

  

The Prophet (P.U.H.) also promoted the concept of good faith when he linked the honesty of 

the transaction with the blessing from Allah.
951

 This honesty implies that the buyer and the 

seller explain all the facts, whether good or bad pertaining to the sold object.
952

 

“Narrated by Hakim bin Hizam (r.a). Allah’s Messenger said: the seller and the buyer have 

the right to keep or return the goods so long as they have not parted or till they part and if 

both the parties spoke the truth and described the defects and qualities (of the goods) then 

                                                                                                                                                        

947
Quran, Surrat Alshura’a, verse 183. 

948
  Ibid , verse 181. 

 

949
  Quran, Surrat Alshura’a, verse 182. 

 

950
 M. Albukari, Sahih Al-Bukhari (Kitab Albyoa’a, Dar Ibn Katheer 1993) 745, Hadith 2011; M. Billah, 

‘Regulatory Framework of Doctrine of “Utmost Good Faith” In Takaful (Islamic Insurance)’ 

<http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc<.accessed 19 October 

2009. 

951
 M. Billah, ‘Regulatory Framework of Doctrine of “Utmost Good Faith” In Takaful (Islamic Insurance)’ 

<http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc<.accessed 19 October 

2009. 

952
 Ibid. 

http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc
http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc
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they would be blessed in this transaction, and if they told lies or hid something then the 

blessings of their transaction would be lost.” 
953

 

Moreover, the Prophet explained the punishment of those traders who are fraudulent and 

infringe the standards of good faith.
954

  

“Obaid bin Rafia from his father reported that the Prophet said: the merchants will be 

gathered on the Resurrection day as transgressors except those who were fearful of Allah, 

pious and truthful.”
955

  

On the other hand, he declared positive consequences for those decent upright traders abiding 

to moral dealings principles
956

: 

                                                                                                                                                        

953
 M. Albukari, Sahih al-Bukhari (Kitab Albyoa’a, Dar Ibn Katheer 1993) 732, Hadith 1976; M. Billah, 

‘Regulatory Framework of Doctrine of “Utmost Good Faith” In Takaful (Islamic Insurance)’ 

<http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc< accessed 19 October 

2009. 

954
 M. Billah, ‘Regulatory Framework of Doctrine of “Utmost Good Faith” In Takaful (Islamic Insurance)’ 

<http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc<.accessed 19 October 

2009. 

955
  A. Alsmargandi, Sunn Aldarmi (Kitab Albyoa’a, Dar Alkitab Alrabi 1987) 322, Hadith 2538; K. Maulana 

(Trans), Mishkatul Masabih, Kitab al-Buyu (Lahore 1997) 269, Hadith 6; M. Billah, ‘Regulatory Framework of 

Doctrine of “Utmost Good Faith” In Takaful (Islamic Insurance)’ 

<http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc< accessed 19 October 

2009.  

 

956
 Billah,‘Regulatory Framework of Doctrine of “Utmost Good Faith” In Takaful (Islamic Insurance)’ 

<http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc<accessed 19 October 

2009.  
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“Abu Sayed (r.a.) reported that the Messenger of Allah (s.w.t.) said: the truthful trustworthy 

merchant will be with the Prophets, truthful and martyrs.” 
957

 

Based on the aforementioned Islamic general contract principles, together with the Quranic 

verses and Prophet traditions encouraging good faith, one can conclude that good faith in 

Islamic contract law is present in every aspect of any transaction.
958

 It must be borne in mind 

that Western laws aspire to economic efficiency and certainty, which justifies an ‘explicit’ 

concept of good faith to ensure that those objectives do not affect fairness.
959

 On the other 

hand, Islamic law aspires to the religious principles of Islam, which imply fair dealing, 

morality and good faith in every aspect of the transaction and at all times,  and therefore 

economic efficiency must be viewed within this moral framework.
960

 Consequently, although 

there is no enunciated concept of the term ‘good faith’ in Islamic law as in Western laws, this 

does not mean that it is absent.
961

 Instead fair dealings, honesty, and trust, are inherent in all 

                                                                                                                                                        

957
   M. Altirmithi, Sunn Altirmithi (Kitab Albyoa’a, Dar Alkutb Alilmiah) 515, Hadith 1209; K. Maulana 

(Trans), Mishkatul Masabih, Kitab al-Buyu (Lahore 1997) 269, Hadith 4; M. Billah, ‘Regulatory Framework of 

Doctrine of “Utmost Good Faith” In Takaful (Islamic Insurance)’ 

<http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc< accessed 19 October 

2009.  
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 M. Billah, ‘Regulatory Framework of Doctrine of “Utmost Good Faith” In Takaful (Islamic Insurance)’ 

<http://www.icmif.org/2k4takaful/site/documents/Good%20Faith%20in%20Takaful.doc< accessed 19 October 

2009.  

 

959
 N. Foster, ‘Islamic Commercial Law (II): An Overview. Some Principles and Rules’ (Indret: Revista para el 

Análisis del Derecho, Barcelona, January 2007) >http://www.indret.com/pdf/405_en.pdf < accessed 20 October 

2009. 

960
 Ibid; See above under 4.3.3. 

961
 Ibid 
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Islamic teachings, and without these fundamental principles, the contract will be flawed from 

the Islamic perspective.
962

 Hence, it is the different basis of the systems and their perception 

and value of good faith which shape the difference of its presentation. In fact the presentation 

of good faith in Islamic law in the way explained indicates to us two important results which 

wholly contradict the argument of absence. Firstly, it is clear that the Islamic perception of 

good faith, even implicit, is wide and to be applied to different aspects of the transaction. In 

contrast, Western laws’ perception is more limited in nature, even explicit. Secondly, Western 

laws’ concept of good faith is rather vague and not unified.
963

 Islamic law principles 

illustrating good faith are well defined and clearly explained. The disparities between Islamic 

schools of law are among details, not substance. 

In any way, the inherent notion of good faith in Islamic law must not be viewed as similar to 

its absence in English law since the two systems have totally different aspirations, principles 

and priorities. It must be remembered that unlike Islamic law, which is a religiously based 

law, English law is a secular law. Therefore, in contrast with Islamic law, English law, just as 

other Western laws, values certainty as a method leading to economic efficiency, more than 

moralities, which can be remotely linked to religion.
964

 This harsh approach was softened by 

developing a concept of good faith which helps to apply justice to a certain extent in civil law 

                                                                                                                                                        

962
 A. Hassan, Sales and Commercial Contracts in Early Islamic Commercial Law (The Other Press Sdn Bhd 

2007) 26-28. 

963
 See above under  4.2; It must be noted that the EU member states do not have a uniform meaning for good 

faith (Director General of Fair Trading v  First National Bank  [2001] UKHL 52; [2002] 1 AC 481 [17] 

(Bingham L); E. McKendrick, Contract Law: Texts, Cases and Materials (
 
6

th
 edn, OUP 2014) 489-490). 

964
 N. Foster, ‘Islamic Commercial Law (II): An Overview. Some Principles and Rules’ (Indret: Revista para el 

Análisis del Derecho, Barcelona, January 2007) >http://www.indret.com/pdf/405_en.pdf < accessed 20 October 

2009. 
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countries.
965

 Nevertheless, English law did not counterbalance this ‘harsh’ certainty by 

adopting this concept.
966

 Accordingly, we can say that in English general contract law a 

general duty of good faith is absent, but in Islamic law it is implicit in its teachings and never 

absent. It may be argued that English law has doctrines to deal with bad faith and 

consequently contains an implicit concept of good faith.
967

 However, this argument can be 

refuted, since these doctrines are only remedying acting in bad faith, and do not contain 

positive steps or encouragement for acting in good faith even implicitly.
968

 Even the 

foundations of implying a general duty of good faith in some type of contracts may be 

established after the Yam seng case; however, its application is still limited to certain types of 

contracts and not general.
969

 With the general absence of the duty except possibly in limited 

type of contracts and the ‘negative’ approach combined, one can wonder if there is a general 

duty of good faith in English general contract law. Conversely, in Islamic law the implicit 

notion of good faith is positive rather than negative, general rather than limited, and primary 

protective rather than remedial. 

  

                                                                                                                                                        

965
 Ibid. 

966
 Ibid. 

967
 M. Clarke, ‘The Common Law of Contract in 1993: Is there a General Doctrine of Good Faith?’(1993) 23 

HKLJ 318, 323. 

968
 R. Brownsword, Contract Law: Themes for the Twenty First Century (2

nd
 edn, OUP 2006) 120–121; See also 

M. Clarke, ‘The Common Law of Contract in 1993: Is there a General Doctrine of Good Faith?’(1993) 23 HKLJ 

318, 340; E. McKendrick, Contract Law: Text, Cases, and Materials (
 
 6

th
 edn, OUP 2014)499-501; Central 

London Property Trust  Ltd v High Trees House Ltd [1947] KB 130. 

969
 See above under 4.2; Also, good faith is demanded in insurance contracts which are contracts of utmost good 

faith; MIA1906, s17. 
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 4.4 MISREPRESENTATION AND NON-DISCLOSURE IN ENGLISH 

GENERAL CONTRACT LAW 

Misrepresentation in English law can be defined as  “an unambiguous, false statement of fact 

or law which is addressed to the other party misled, which is material (although this 

requirement is debatable) and which induces the contract”. 
970

  

Hence, for actionable misrepresentation, the statement must be false,
971

 unambiguous, 
972

 and 

it must be traditionally a statement of fact as opposed to statements of opinion and 

intention.
973

 However, now false statements of law are also capable of constituting actionable 

misrepresentation.
974

  In certain circumstances statements of opinion and intention can give 

cases of actionable misrepresentation.
975

  

                                                                                                                                                        

970
 E. McKendrick, Contract Law (10

th
 edn, Palgrave Macmillan 2013) 227. 

971
 For the meaning of false see: Avon Insurance v Swire Fraser Ltd [2000] 1 All ER (Comm) 573 [15]-[17] (Rix 

J), where the measure in the MIA1906, s 20(4) has been adopted. The MIA1906, s 20(4) provides that “A 

representation as to a matter of fact is true, if it be substantially correct, that is to say, if the difference between 

what is represented and what is actually correct would not be considered material by a prudent insurer.” 

 

972
 Vague puffs cannot constitute actionable misrepresentation: See Dimmock v Hallett (1866) LR 2 Ch App 21. 

973
 It must be noted that false  statements of opinion  and  false statements of intention  do not usually  give a 

case of  actionable  misrepresentations: See  Bisset v Wilkinson [1927] AC 177 for opinion; Wales v Wadham 

[1977] 1 WLR199  for intention. 

974
 Unless they are mere opinions with no reasonable justifications: See Pankhania v London Borough of 

Hackney [2002] EWHC 2441, [2004] 1 EGLR 135. This  differs from  the traditional view which rules that false 

statements of law do not give a case of effective misrepresentation (Beattie v Lord Ebury (1872) LR 7 Ch App 

777), and  distinct between false  statements of fact and  false statements of law which is not easy (Solle v 

Butcher [1950] 1 KB 671).   
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Moreover, the misrepresentation must be done by one of the parties to the other, 
976

 or by his 

agent,
977

 or at least with his knowledge of the misrepresentation
978

 to incur rescission.
979

 

Nonetheless, if only damages are demanded and not rescission, they can be available to the 

injured party even if the misrepresentation was not made by one of the parties, or by his agent 

                                                                                                                                                        

975
 The distinction between these statements is not very clear; Statements of opinion can give a case of effective 

misrepresentation in some situations which include: if the  representor was  in a situation which gave him 

knowledge of the facts (The Smith v Land & House Property Corp (1884) 28 Ch D 7);  if the representor  has 

reasonable justifications for the opinion which creates an implied representation (Brown v Raphael [1958] Ch 

636); if the representor did not hold or could not honestly hold the opinion given the facts known to him 

(Connolly Ltd v Bellway Homes Ltd [2007] EWHC 895; [2007] All ER (D) 182 (Apr). If the representor was an 

expert, his statement  of opinion can amount to a statement of fact; however, in tort the distinction between 

statements of fact and predications is less important  (Esso Petroleum Ltd v Mardon [1976] QB 801). Statements 

of intention can give a case of effective misrepresentation and situations include:  if the representor did not 

honestly hold the intention to carry out  what he intended in the statement  or knew that he was not able to carry 

it out (Edgington v Fitzmaurice (1885) 29 Ch D 459); On the other hand, a statement of fact can be one of 

opinion if it is construed as such considering the reasonable comprehension of the recipient and the context of 

the statement (Kyle Bay Ltd (trading as Astons Nightclub) v Underwriters subscribing under policy 

019057/08/01 [2006] EWHC 607 (Comm) ).   

976
 Hasan v Wilson [1977] 1 Lloyd's Rep 431. 

977
 UBAF Ltd v European American Banking Corporation [1984] QB 713. 

978
 Barclays Bank plc v O’Brien [1994] 1 AC 180.  

979
 See R. Stone, The modern Law of Contract (10

th
 edn, Routledge 2013) 279; However, in some cases 

rescission can be sought where the third party is put “into enquiry”  in respect of the circumstances surrounding 

the conclusion of the contract (Royal Bank of Scotland v Etridge (No 2) [2001]UKHL 44; [2002] 2 AC 773 [44]; 

G. Treitel, Treitel on The Law of Contract ( E. Peel ed , 13
th

 edn, Sweet & Maxwell 2011) para 9-014) 
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or with his knowledge.
980

 Adding to that, the misrepresentation must be addressed to the other 

party misled in a direct or indirect manner.
981

  

An element of intention is said to be required where the misrepresentor must have the 

intention that the misrepresentee will act upon the misrepresentation to incur relief.
982

 Such 

requirement  seems to be right if intention  will mean that  the misrepresentation is  addressed  

to:  the misrepresentees or their  agents, or  a category of people where the misrepresentees 

are part of, 
983

 or those  who the misrepresentor  intended or expected  that the 

misrepresentation will be passed on to them and relied upon .
984

 However, if it means that the 

misrepresentor can claim that he did not have the intention that the misrepresentee will act 

                                                                                                                                                        

980
 Liability in damage here can be in tort for fraudulent misrepresentation and for negligent misrepresentation 

(Foote v Hayne (1824) 1 C & P 545; Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465), or based 

on a collateral contract between the misrepresentor and the misrepresentee (Wells (Merstham) Ltd v Buckland 

Sand and Silica Ltd [1965] 2 QB 170); See R. Stone, The modern Law of Contract (10
th

 edn, Routledge 2013) 

279; See J. Chitty, Chitty on Contracts: General Principles, Vol 1 (H. Beale ed, 31
st
  edn, Sweet and Maxwell 

2012) para 6-025 ; See below for more about the general remedies for different types of misrepresentations. 

981
 That includes cases where the misrepresentor addresses the misrepresentation to a third party  intending that 

it will be forwarded to the misrepresentee: See Commercial Banking Co (Sydney) Ltd v R H Brown & Co [1972] 

126 CLR 337.   

982
 J. Cartwright, Misrepresentation, Mistake and Non-disclosure (The Contract Law Library, 3

rd
 edn, Sweet and 

Maxwell 2012) para 5-19. 

983
 Peek v Gurney (1873) L R6 HL 377; However, the judgment in the case regarding the position of the 

statements in the prospectus is no longer the law after the FSMA 2000, s 90. 

984
 Pilmore v Hood (1838) 5 Bing (NC) 97; Brown Jenkinson & Co Ltd v Percy Dalton (London) Ltd [1957] 2 

QB 621. 
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upon the misrepresentation or not in the way he did, that can raise some doubt as the situation 

is not very clear.
985

  

A statement can be given verbally or in writing, and can even be by conduct.
986

 The yardstick 

here is that there is a positive step, and therefore generally mere silence does not constitute a 

misrepresentation.
987

 Furthermore, the statement must have induced the actual claimant to 

enter the contract, 
988

 and it may have to be material meaning that it affects the state of mind 

of a reasonable person in his decision whether to enter the contract or not or whether to enter 

                                                                                                                                                        

985
  Any requirement of intention seem to present in fraud cases  (Abu Dhabi Investment Company Ltd v H 

Clarkson & Co [2008] EWCA Civ 699 [33]; Goose v Wilson Sandford & Co (No 2) [2001] Lloyd's Rep  PN189 

[48]) and for claiming damages under the Misrepresentation Act 1967 (Banque Keyser Ullmann SA v Skandia 

(UK) Insurance Co [1990] QB 665 [790]), where  in negligent misrepresentation in  tort  only reasonable 

foreseeability is required (Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465). Even in fraud it is 

not clear if it is sufficient for incurring rescission to show that the misrepresentee is entitled to rely on the 

misrepresentation or that the misrepresentor is supposed to have known that the misrepresentee may rely on it 

(Cullen v Thomson (1862) 6 LT 870; Tackey v McBain [1912] AC 186 PC), where it is sufficient in non-

fraudulent misrepresentation. Nonetheless, it seem to be that the approach of courts is not lenient towards fraud 

(Ross River Limited v Cambridge City Football Club Limited [2007] EWHC 2115 (Ch), [2008] 1 All ER 1004) 

and the meaning of intention above will not be applied unless the representee’s reliance  is really unforeseeable; 

See  J. Chitty, Chitty on Contracts: General Principles, Vol 1 (H. Beale ed, 31
st
 edn, Sweet and Maxwell 2012) 

para 6-033, 6-034. 

986
 The meaning of statement is not literal: See Gordon v Selico Ltd (1986) 18 HLR 219.  

987
 Smith v Hughes (1871) LR 6 QB 597; See below for more about this point.  

988
 Raiffeisen Zentralbank Osterreich AG v Royal Bank of Scotland Plc [2010] EWHC 1392 (Comm) [163]-

[173]; When claiming misrepresentation, the consideration is to what the representee would have done had the 

representation not been made (whether he will enter the contract or not), not  to what he would have done if the 

statement was true: See Raiffeisen Zentralbank Osterreich AG v Royal Bank of Scotland Plc [2010] EWHC 1392 

(Comm) [174]- [191].   
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it on the same terms; 
989

 however, the requirement of materiality is not strict.
990

 The 

materiality will affect the burden of proof, as if the statement was material the burden of 

proof will be on the person who made the statement in proving that the other party did not 

rely on the representation when entering the contract.
991

 Nonetheless, if it was not material, 

the burden will be on the recipient to prove that it did in fact influence his decision to enter 

the contract.
992

  

  In respect of inducement, it means any impact or influence of the statement in the mind of 

the actual representee, which played a  “real and substantial” role in entering the contract, 

where if there was no such representation, the representee would  not have entered into the 

                                                                                                                                                        

989
 See Mathias v Yetts (1882) 46 LT 497 [502].  

990
 G. Treitel, Treitel on The Law of Contract ( E. Peel ed, 13

th
 edn, Sweet & Maxwell 2011) para 9-109; 

However, materiality makes it easier to satisfy the court that the representee was induced by the 

misrepresentation  to enter the contract as there can be a presumption of inducement (Barton v County Natwest 

Ltd [2002] 4 All ER 494). It also can justify that mere puffs do not incur a remedy (Dimmock v Hallett (1866) 

LR 2 Ch App 21). If materiality is not satisfied and the representee was actually induced and entered into the 

contract, the representee may still claim rescission (Museprime Properties Ltd v Adhill Properties Ltd (1991) 61 

P & CR111 [124]) and the absence of materiality will only affect the burden of proof which will be on the 

representee not the representor. There is no  evident authority where the representee  claims inducement by 

immaterial facts and the court refuses  a remedy for that reason; See J. Chitty, Chitty on Contracts: General 

Principles, Vol 1 (H. Beale ed, 31
st
  edn, Sweet and Maxwell 2012) para 6-040; For debate over the requirement 

of materiality:  See E. McKendrick, Contract Law  (10
th

 edn, Palgrave Macmillan 2013) 230,  where it was 

argued that materiality may not be important as the representation of facts which are immaterial will not usually 

induce the representee to enter the contract.  

991
 Museprime Properties Ltd v Adhill Properties Ltd (1991) 61 P & CR 111 [124]. 

 

992
 Dadourian Group International Inc v Simms [2009] EWCA Civ 169; [2009] 1 Lloyd’s Rep 601 [99]-[101]. 
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contract or at least on the same terms.
993

 If the misrepresentation was not discovered by the 

claimant,
994

  corrected before any reliance upon it,
995

 or the reliance was upon his own 

inquiries,
996

 there is no case of inducement.
997

  On the other hand, there will still be an 

inducement if the representee had the chance to discover the truth of the statements but did 

not.
998

  The statement does not need to be the only inducement to the contract as being one of 

the inducements inducing the representee to enter the contract suffices.
999

   

                                                                                                                                                        

993
 See Raiffeisen Zentralbank Osterreich AG v Royal Bank of Scotland Plc [2010] EWHC 1392 (Comm) [150]-

[170]; see also JEB Fasteners v Marks, Bloom and Co [1983] 1 All ER 583, where the representation did not 

have a “real and substantial” role on the representees in entering contract. 

994
 Horsfall v Thomas (1862) 1 H & C 90. 

995
 Peekay Intermark Ltd v Australia and New Zealand Banking Group Ltd [2006] EWCA Civ 386; [2006] 2 

Lloyds Rep 511. 

996
 Atwood v Small (1838) 6 CI & F 232. 

997
 It must be noted that inducement in the definition above is not needed to claim rescission for  fraudulent 

misrepresentation as any  material impact or influence on the thinking of the representee  will suffice; however, 

it is needed  to claim damages caused  by fraud:  See Edgington v Fitzmaurice (1885) 29 Ch D 459 [483]; 

Barings Plc (In Liquidation) v Coopers & Lybrand (No5) [2002] EWHC 461 (Ch); [2002] 2 BCLC 410 [127]-

[130] ; Ross River Limited v Cambridge City Football Club Limited  [2007] EWHC 2115 (Ch);  [2008] 1 All ER 

1004 [202]. 

998
 The principle was applied on a frequent basis in fraud (Gordon v Selico Ltd (1986) 278 EG 53 [61]); It  was 

also applied for innocent misrepresentation in Redgrave v Hurd (1881) 20 Ch D 1  (it was reasonable for 

representees to act in that way); However, it was not applicable where there was a document signed representing 

the true position by the representee: See Peekay Intermark Ltd v Australia and New Zealand Banking Group Ltd 

[2006] EWCA Civ 386, [2006] 2 Lloyd’s Rep 511; The principle in Redgrave maybe changed after Smith v Eric 

S Bush [1990] 1 AC 831, where the House of Lords indicated in the context of  negligent misrepresentation  that 

if missing the chance to discover the truth  was not reasonable, for example because of the high value of the 

house or because it was a commercial property, the situation could have been different. Nonetheless, the position 
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  A misrepresentation can be fraudulent, negligent or innocent and remedies will vary 

accordingly.
1000

  A fraudulent misrepresentation can arise when the representor makes a 

statement which is false with his knowledge that it is false, or his belief that it is false, or with 

recklessness in the sense that there is a lack of care whether the statement is true or false.
1001

 

It must be noted that the mental element of fraud must be proved to assert fraudulent 

misrepresentation which may be hard to prove.
1002

 The remedies available for fraudulent 

                                                                                                                                                        

is not clear for innocent misrepresentation where mostly Redgrave will still apply; See G. Treitel, Treitel on The 

Law of Contract ( E. Peel ed, 13
th

 edn, Sweet & Maxwell 2011)  para 9-20 ; It was argued that the principle in 

Redgrave shall persist for rescission, while the principle in Smith shall be limited to damages against a third 

party: See J. Chitty, Chitty on Contracts: General Principles, Vol 1 (H. Beale ed, 31
st
 edn, Sweet and Maxwell 

2012) para 6-039;  The reasonableness of  reliance on the representation to enter the contract is not needed for 

fraudulent misrepresentation to claim rescission (Goff v Gauthier (1991) 62 P & CR 388); however, the situation 

is not clear for innocent or negligent misrepresentation (See the above discussion in this footnote); See 

discussion in   J. Chitty, Chitty on Contracts: General Principles, Vol 1 (H. Beale ed, 31
st
 edn, Sweet and 

Maxwell 2012) para 6-40-6-41. 

999
 Edgington v Fitzmaurice (1885) 29 Ch D 459 [481] (Cotton L J); It is worth mentioning that materiality is 

concerned with the reasonable person, where inducement is concerned with the actual representee; If the 

statement is material there is no inference of law  that the representee was induced to the contract (The Smith v 

Land & House Property Corp (1884) 28 Ch D 7 [16]), although there can be inference of fact (Smith v Chadwick 

(1884) 9 App Cas 187 [196] ) especially in fraudulent misrepresentation (Ross River Limited v Cambridge City 

Football Club Limited [2007] EWHC 2115 (Ch);  [2008] 1 All ER 1004 [241] (Briggs J));  See G. Treitel, 

Treitel on The Law of Contract (E. Peel ed, 13
th

  edn, Sweet & Maxwell 2011) para 9-026; See J. Chitty, Chitty 

on Contracts: General Principles, Vol 1 (H. Beale ed, 31
st
 edn, Sweet and Maxwell 2012) para 6-039. 

1000
 See below for details of every type and remedy. 

1001
 Derry v Peek (1889) 14 App Cas 337 [360]-[380] (Herschell L).  

1002
 Ibid; it must be noted that in this case it was held that the defendants/directors cannot be sued for fraud as 

they honestly believed that the statement in the prospectus was true. In other words, the mental element of fraud 

or dishonesty was absent. However,  it could have  been considered negligent misrepresentation, but there was 
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misrepresentation are: rescission with the possibility of claiming indemnity,
1003

 and damages 

for the tort of deceit, which includes all direct results of the fraudulent misrepresentation, 

even not foreseeable.
1004

  Damages may include the costs of the lost chances 
1005

 and the 

damages for distress 
1006

 and aggravated damages from suffering psychologically or 

physically.
1007

  Damages aim to bring the injured party back to the situation that he would be 

in if the representation was not made, not if it was true.
1008

 That seems to be the financial 

situation he was in before entering the contract, depending on the presumption that he would 

not enter the contract if such misrepresentation had not been made.
1009

  Following the 

discovery of the misrepresentation and having the chance to stop further loss, there cannot be 

                                                                                                                                                        

no doctrine of negligent misrepresentation in tort incurring liability in damages for pure economic loss  at the 

time, as it was introduced after Hedley Byrne  & Co Ltd v Heller & Partners Ltd [1964] AC 465; It must be 

proved that the misrepresentor has intended that false statement will be relied upon by the misrepresentee (Abu 

Dhabi Investment Company Ltd v H Clarkson & Co [2008] EWCA Civ 699 [33]) even though he may not have 

bad motives behind that (Polhill v Walter (1832) 3 B & Ad 114). Knowledge of the false statement, but not 

realising its significance does not in itself constitute fraud (Angus v Clifford [1891] 2 Ch 449).  

1003
  Rescission can be limited in certain events; See the discussion below for details of rescission and indemnity.    

1004
 Doyle v Olby (Ironmongers) Ltd [1969] 2 QB 158; Smith New Court Securities v Scrimgeour Vickers (Asset 

Management) Ltd [1996] 3 WLR 1051.  

1005
  See East v Maurer [1990] EWCA Civ 6, where damages for loss of profits are provided. 

1006
 McNally v Welltrade International Ltd [1978] IRLR 497. 

1007
 Archer v Brown [1985] QB 401; Also  it must be noted that the door may be open for  awarding punitive 

damages for the tort of deceit: See Kuddus (AP) v Chief Constable of Leicestershire Constabulary [2001] UKHL 

29.    

1008
 Doyle v Olby (Ironmongers) Ltd [1969] 2 QB 158. 

1009
 Esso Petroleum Co Ltd v Mardon [1976] EWCA Civ 4. 

http://www.bailii.org/ew/cases/EWCA/Civ/1969/2.html
http://www.bailii.org/uk/cases/UKHL/1996/3.html
http://www.bailii.org/ew/cases/EWCA/Civ/1969/2.html
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a claim for damages anymore.
1010

 The burden of proof of fraudulent misrepresentation will be 

on the party asserting fraud.
1011

   

Another type of misrepresentation is the negligent misrepresentation which occurs when the 

false statement is believed to be true; however, there are no reasonable justifications for such 

belief, or when it is made carelessly breaching the duty to take reasonable care for the 

accuracy of the representation owed by the representor  to the representeee.
1012

 Negligent 

misrepresentation can be claimed in tort and under the Misrepresentation Act 1967.
1013

   

The doctrine of negligent misrepresentation in tort  and the existence of a duty of care not 

araising from a contractual relationship 
1014

 or a fiduciary relationship 
1015

  was not recognised 

until Hedley Byrne & Co Ltd v Heller & Partners Ltd.
1016

 This case established liability in 

damages for negligent misrepresentation in tort resulting in pure economic loss, and formed 

the notion of “assumption of responsibility”.  This liability allows one of the parties to 

recover in the form of damages from the other, even without a contract, if the other party has 

                                                                                                                                                        

1010
 Downs v Chappell [1996] 3 All ER 344. 

1011
  The burden of proof  is not an easy one: See  Dadourian Group International Inc v Simms [2009] EWCA 

Civ 169, [2009] 1 Lloyd's Rep 601 [31]-[32]; It must be noted that contributory negligence cannot be raised as a 

claim against fraudulent misrepresentation, and  the Law Reform (Contributory Negligence) Act 1945, s1(1) 

does not apply : See: Standard Chartered Bank v Pakistan National Shipping Corp (No 2) [2003] 1 All ER 173. 

1012
 See J. Chitty, Chitty on Contracts: General Principles, Vol 1 (H. Beale ed, 31

st
 edn, Sweet and Maxwell 

2012) para 6-72 ; Misrepresentation Act 1967, s 2 (1). 

1013
 See below for the details of every claim. 

1014
 Derry v Peek  (1889) 14 Ap Cas 337. 

1015
 Nocton v Ashburton  [1914] AC 932. 

1016
 [1964] AC 465. 
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made a negligent misrepresentation to the other which is relied upon, resulting in a pure 

economic loss. It was held that there is a duty of care owed in special kinds of relationships 

where there is “proximity”, even if they are not contractual relationships or fiduciary duties. 

These include relationships where it is clear that the person seeking the advice has reasonably 

relied on the information provided, having trust in the other party to provide a certain level of 

care regarding the advice, and when the advisor has knowledge that the party seeking the 

advice will reasonably rely on it or should have had such knowledge.
1017

 Lord Morris has 

raised another consideration to take into account which is expertise, meaning that the advisor 

is an expert or has a skill incurring such duty of care.
1018

 Another consideration to bear in 

mind is if there are any rewards given by the advice seeker, even though it is not a 

condition.
1019

  Authorities took two approaches to determine the existence of such “special 

relationship”  between the parties. The first approach applied a test of three conditions  which 

must be satisfied for the “special relationship” to exist : the representee’s  reliance on the 

advice must be reasonably foreseeable by the representor,  the “proximity” between the 

parties, imposing the liability by the law must be fair and reasonable.
1020

 The second 

approach depends on the question of  “assumption of responsibility”  by asking the defendant 

if he assumed responsibility for what he stated to the claimant or if he was regarded by law as 

                                                                                                                                                        

1017
 Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465 [486] (Reid L). 

1018
 Ibid [494]-[504] (Morris L). 

1019
 Ibid  [528]-[529] (Devlin L). 

1020
  Smith v Eric S Bush [1990]  1 AC 831 [865] ; it must be noted that reasonable foreseeable reliance on the 

statement even important is not enough, as it must also be fair and reasonable by the law to impose liability, and 

therefore a carless advice arising from a social relationship does not incur liability as it is not fair and reasonable 

to impose it by law (Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465 [482] ; Chaudhry v 

Prabhakar [1989] 1 WLR 29 [34], [36]). 
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to have assumed responsibility.
1021

 It seems that  the assumpition of responsblity is enough, 

but not essential: where it is satisfied, that is enough, if not, the three conditions in the first 

approach are considered.
1022

  Those tests aside, it was thought that the most important factors  

are the circumstances of the case and the relationship between the parties,
1023

 including the 

goals of the representations, and the interference of a liability in negligence with the contract 

between the parties.
1024

  

Before such a decision it was not possible to recover damages from pure economic loss 

caused by negligent misrepresentation unless there was a contractual relationship or a 

fiduciary duty between the parties.
1025

 After Hedley Byrne, 
1026

 there was an extension to the 

                                                                                                                                                        

1021
 Customs and Excise Commissioners v Barclays Bank Plc [2006] UKHL 28, [2007] 1 AC 181 [4] (Bingham 

L); [35] (Hoffmann L). The test is objective as it does not rely on the defendant’s intentions but on the 

reasonable deduction of his conduct considering the case circumstances and background.   

1022
 Ibid. 

1023
 Precis (521) v William Mercer Ltd [2005] EWCA Civ 114, [2004]  PNLR 28.  

1024
 Smith v Eric S Bush [1990] 1 AC 831. 

1025
 See Candler v Crane Christmas & Co [1951] 2 KB 164 where recovery in tort from negligent 

misrepresentation  resulting in pure economic loss was rejected; See also Donoghue v Stevenson [1932] AC  

562;  See Nocton v Ashburton [1914] AC 932  for  negligent misrepresentation in fiduciary duties; See  Derry v 

Peek (1889) 14 App Cas 337 [347] (Bramwell L) where it was stated that “To found an action for damages 

there must be a contract and breach” or " fraud”. 

1026
 Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465. 

http://en.wikipedia.org/wiki/Candler_v_Crane,_Christmas_%26_Co
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doctrine to include pre-contractual or commercial relationships.
1027

  Also, courts tried to 

determine the Hedley Byrne scope in subsequent cases and some principles can be 

highlighted.
1028

 Firstly, the knowledge of the representor:  the more knowledge the 

representor has regarding the representee and his goals in reliance on the statement will result 

in a higher possibility that liability will be incurred.
1029

 Secondly, the goals behind making 

the statement: where there is an intention by the representor that the representee will rely on 

the statement, liability will be more likely to incur,
1030

 while it would probably not if the 

statement was not addressed to a particular person.
1031

 Thirdly, the reasonableness of reliance: 

if reliance was reasonable, it will be more likely that liability will be imposed,
1032

 while it 

probably would not be if the reliance was not reasonable.
1033

 The damages here will be 

measured according to the tort of negligence, which includes only reasonable foreseeable 

losses.
1034

  

                                                                                                                                                        

1027
 Esso Petroleum Co Ltd v Mardon [1976] EWCA Civ 4 ; It must be noted that in commercial relationships if 

the parties depend on their own skill or if the representor reasonably assume that the representee will have 

advice from his own experts, a duty of care in common law will not incur (Oleificio Zucchi SA v Northern Sales 

Ltd [1965] 2 Lloyd’s Rep 496 [519]).     

1028
 Those principles are discussed in E. McKendrick, Contract Law (10

th
 edn, Palgrave Macmillan 2013) 223.  

1029
 Caparo v Dickman [1990] 2 AC 605; Smith v Eric S Bush [1990] 1 AC 831. 

1030
 Smith v Eric S Bush [1990] 1 AC 831. 

1031
 Caparo v Dickman [1990] 2 AC 605. 

1032
 Smith v Eric S Bush [1990] 1 AC 831. 

1033
 Chaudhry v Prabhakar [1989] 1 WLR 29. 

1034
 Esso Petroleum Co Ltd v Mardon [1976] EWCA Civ 4. 
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In addition to tort, negligent misrepresentation can be raised under section 2(1) of the 

Misrepresentation Act 1967.  To incur liability under the 1967 Act, there must be a 

misrepresentation which induced the other party to enter the contract.
1035

 The burden of proof 

then will be reversed as it will be upon the representor to prove that he made the 

representation believing that it is true with reasonable justifications for it to be true until the 

contract is formed.
1036

  The remedies available are: rescission which may be barred under 

section 2 (2) of the Misrepresentation Act 1967 at the discretion of the court to provide 

damages in lieu of rescission, with the possibility of claiming indemnity.
1037

 Also remedies 

include damages under section 2(1) of the Misrepresentation Act 1967, however, unlike the 

common law liability; damages here will be measured as provided in tort for deceit.
1038

 

It is worth mentioning that negligent misrepresentation can be also raised under some Acts 

containing specific provisions incurring liability, e.g. section 397 of the FSMA2000 
1039

     

                                                                                                                                                        

1035
 Misrepresentation Act 1967, s 2(1); The section is concerned with the other party in the contract not the 

agent of the other party (Resoulte Maritime Inc v Nippon Kaiji Kyokai (The Skopas) [1983] 1 WLR 857). 

1036
 Ibid; Cooper v Tamms [1988] 1 EGLR 257; However, sometimes it can be hard to prove: See Howard 

Marine v Ogden [1978] QB 574; See J. Chitty, Chitty on Contracts: General Principles, Vol 1 (H. Beale ed, 31
st
 

edn, Sweet and Maxwell 2012) para 6-080. 

1037
 See below for more details about rescission.  

1038
 Royscott Trust Ltd v Rogerson [1991] 3 WLR 57; It must be noted that the Law Reform (Contributory 

Negligence) Act 1945 where the representee has contributed to the loss by his fault seems not to be raised in 

negligent misrepresentation unless there is liability under the Misrepresentation Act 1967, s 2 (1)  and  in tort at 

the same time, and damages in that situation may be reduced: See Gran Gelato v Richcliff Ltd [1992] CH 560. 

1039
 Also Property Misdescriptions Act 1991, ss 1, 4, 1(4); The Package Travel, Package Holidays and Package 

Tours Regulations 1992, SI 1992/3288, reg 4. 
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 The main advantages of the statutory liability over the tortious liability for negligent 

misrepresentation are: firstly, liability in tort requires proving the “special relationship” 

between the parties which justifies exercising a duty of care which can be difficult to 

prove,
1040

 while that is avoided in the statutory liability. Secondly, while the burden of proof 

in the tortious liability is on the representee, it is reversed in the statutory liability as it will be 

upon the representor to prove that he made the representation believing that it is true with 

reasonable justifications until the contract is formed.
1041

  Here only the representor’s belief 

will be taken into account, as the belief of the agent will not be sufficient.
1042

 Thirdly, 

damages are decided based on the tort of deceit in the statutory liability
1043

 which includes all 

direct losses from the misrepresentation, even those unforeseeable,
1044

 while it will be based 

on the tort of negligence in the tortious liability which includes only foreseeable losses. 
1045

 

As for innocent misrepresentation, it occurs when the party who makes the representation 

believes that the false statement made is true based on reasonable justifications, in other 

                                                                                                                                                        

1040
 Gosling v Anderson [1972] EGD 709.  

1041
 Misrepresentation Act 1967, s 2(1).  

1042
 MCI World Com International Inc v Primus Telecommunications Inc [2003] EWHC 2182 (Comm), [2004] 1 

All ER (Comm) 138. 

1043
 Royscott Trust Ltd v Rogerson [1991] 3 WLR 57. 

1044
 See above for more details about this point.  

1045
 Esso Petroleum Co Ltd v Mardon [1976] EWCA Civ 4; However, some of the advantages of the tortious 

liability in negligent misrepresentation can include that: it is not necessary to prove that the misrepresentation 

led to a contract; it can apply to all statements even opinions; it can apply even if the representation was from a 

third party; it applies even if the contract was void ab initio: See E. McKendrick, Contract Law (10
th

 edn, 

Palgrave Macmillan 2013) 236. 
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words, it is neither fraudulent nor negligent.
1046

 The remedies available will be either 

rescission with possible indemnity,
1047

 or damages in lieu of rescission under section 2(2) of 

the Misrepresentation Act 1967 at the discretion of the court.
1048

 It must be noted that there is 

no right for the claimant to claim damages for innocent misrepresentation under the 1967 Act 

as in negligent misrepresentation, as damages are only provided in lieu of rescission, at the 

discretion of the court and not as a right.
1049

  It seems that the authority of the court to provide 

damages is available only if the right of rescission is still available at the time of the court’s 

order, and therefore if the right to rescind the contract has been lost, damages cannot be 

awarded.
1050

 The measure of damages awarded by the court is not clear. However, it may be 

inferred from section 2(3) of the Misrepresentation Act 1967 that the amount of damages is 

lower than damages for negligent misrepresentation under section 2(1), since it provides that 

assessment of damages under section 2(2) must take into account the damages awarded under 

section 2(1).  Section 2(3) of the Misrepresentation Act 1967 also confirms that damages 

                                                                                                                                                        

1046
 Misrepresentation Act 1967, s 2(1); E. McKendrick, Contract Law (10

th
 edn, Palgrave Macmillan 2013) 236. 

1047
  Rescission can be limited in certain events; See below for details about rescission and indemnity.  

1048
 See below for more details; See William Sindall plc v Cambridgeshire CC [1994] 1 WLR 1016 [1036] 

(Hoffmann LJ). 

1049
 Misrepresentation Act 1967, s 2(1); E. McKendrick, Contract Law (10

th
 edn, Palgrave Macmillan 2013) 240. 

1050
 See Government of Zanzibar v British Aerospace (Lancaster House) Ltd [2000] 1 WLR 23333; Floods of 

Queensferry Ltd and another v Shand Construction Ltd and others [2000] BLR 81;   The view in Thomas Witter 

Ltd v TBP Industries [1996] 2 All ER 573 stating that damages can be still awarded if the right to rescind was 

lost, was not supported by the authorities and it is not consistent with the reading of the Misrepresentation 

Act1967 s 2 (2): See E. McKendrick, Contract Law (10
th

 edn, Palgrave Macmillan 2013) 242. 
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under section 2(2) can be awarded solely or combined with damages under section 2(1), 

meaning that they can be awarded whether there is negligent misrepresentation or not.
1051

  

In respect of the remedy of rescission, as seen earlier it can be claimed for all types of 

misrepresentation,
1052

 and the contract will be voidable, not void for the benefit of the 

innocent party.
1053

 Rescission has a retrospective and prospective effect as it restores the 

parties to the same position they were in before entering the contract,
1054

 but the party who 

chooses to rescind must notify the other unless it is impossible to communicate.
1055

   

                                                                                                                                                        

1051
 It seems that damages under s 2(2) of the Misrepresentation Act 1967 will be measured based on tort not 

contract, considering that damages under s 2(1) of the Misrepresentation Act 1967 are measured based on tort. 

However, special measures for measuring damages can be defended for consequential loss: See Davis & Co 

(Wines) Ltd v Afa-Minerva (EMI) Ltd [1974] 2 Lloyd's Rep 27; William Sindall plc v Cambridgeshire County 

Council [1994] 1 WLR 1016 [1044] (Evans L J), and for bad bargains: See William Sindall plc v 

Cambridgeshire County Council [1994] 1 WLR 1016 [1045] (Evans L J), [1037] (Hoffmann LJ).  

1052
 Before the Misrepresentation Act 1967, rescission for innocent misrepresentation was not allowed if the 

misrepresentation turned out to be a term in the contract or if the contract was performed. That was changed and 

rescission became allowed in those events according to the Misrepresentation Act 1967, s 1.  

1053
 E. McKendrick, Contract Law (10

th
 edn, Palgrave Macmillan 2013) 237. 

1054
 In this context, the rescission meant is the “rescission for misrepresentation”, not “rescission for breach”. 

The rescission for breaching the contract has only a prospective effect not a retrospective effect as well as in 

rescission for misrepresentation. Also, in rescission for breach claiming damages is possible for the breach of  

contract since it is still in existence, while in rescission for misrepresentation, the misrepresentee who rescinds 

the contract will lose the right for damages prima facie since there will be no contract in existence, but under the 

Misrepresentation Act 1967, s 2(2) the  court has the discretion to provide damages in lieu of rescission: See E. 

McKendrick, Contract Law (10
th

 edn, Palgrave Macmillan 2013) 237; G. Treitel, Treitel on The Law of Contract 

( E. Peel ed , 13
th

 edn, Sweet & Maxwell 2011) para 9-079 ; 9-082. 

1055
  The notice can be in the form of beginning legal proceedings (Phillips v Brooks Ltd [1919] 2 KB 243); Also 

reasonable steps revealing the intention of rescission can be sufficient especially in fraudulent misrepresentation 
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This right to rescind can be lost in certain circumstances, namely: after affirming the contract 

following discovering the misrepresentation and knowledge of the right to rescind,
1056

 lapse 

of time except in fraud and breaching a fiduciary duty, 
1057

 acquiring the goods by a third 

                                                                                                                                                        

where  the misrepresentor may not be contacted (Car & Universal Finance Co Ltd v Caldwell [1964] 2 WLR 

600). 

1056
 Long v Lloyds [1958] 1 WLR 753; Affirmation can be expressed or by conduct which may be a  passive 

conduct (not asserting avoidance or not returning permuims): See Argo Systems FZE v Liberty Insurance (PTE) 

[2011] EWHC 30; [2011] EWCA Civ 1572; It can be also deduced from failing to rescind (First National 

Reinsurance Co Ltd v Greenfield [1921] 2 KB 260).The party must know about his right to rescind the contract, 

if not that is not considered affirmation: See Peyman v Lanjani [1985] Ch 457. The misrepresentee is not denied 

from his right  to damages under the Misrepresentation Act 1967, s 2(1) after affirmation even those  damages 

may be limited (Production Technology Consultants v Bartlett [1986] 1 EGLR 82), however, affirmation may 

should bar damages equal to the benefit received  from avoidance (Argo Systems FZE v Liberty Insurance (PTE) 

[2011] EWHC 30; [2011] EWCA Civ 1572). 

1057
 Lapse of time can be considered only  a proof of affirmation  where there is knowledge of the truth (Clough 

v LNW Ry (1871) LR 7 EX 26 [35]) However, where there is ignorance of the truth and therefore of the right to 

rescind, lapse of time cannot be considered as a proof of affirmation (Armstrong v Jackson [1917] 2 KB 822). 

The time usually will be calculated from the discovery of the truth (Gillett v Peppercorne (1840) 3 Beav 78). 

However, in Leaf v International Galleries [1950] 2 KB 86, lapse of time as a bar to the right to rescind was 

supported for an innocent misrepresentation even though the claimant just discovered the truth before the 

proceedings and hence it cannot be a proof of affirmation, but this decision was because of the operation of the 

Sale of Goods Act 1979.  It is not clear if mere lapse of time will also bar rescission for other instances of 

complete innocent misrepresentation. Nonetheless,  in fraud and  the breach of  fiduciary obligation,  mere lapse 

of time cannot bar  rescission  as it can be only a proof of affirmation (Clough v LNW Ry (1871) LR 7 EX  26 

[35]); See J. Chitty, Chitty on Contracts: General Principles, Vol 1 (H. Beale ed, 31
st
 edn, Sweet and Maxwell 

2012) para 6-132).  

http://www.bailii.org/ew/cases/EWCA/Civ/1958/3.html
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party,
1058

 the impossibility of the retroactive effect,
1059

 or exercising discretion by the court 

under section 2(2) of the Misrepresentation Act 1967 to grant damages in lieu of recession to 

the claimant.
1060

 The court  can have the discretion to refuse rescission and provide for 

damages if it views that it is more suitable and just to do so,  in consideration of the nature of 

the misrepresentation and the losses in case of maintaining the contract, and the losses to the 

other party  in case of rescission.
1061

 This latter bar on rescission is provided only for 

negligent and innocent misrepresentations.
1062

 

In the event of rescission, indemnity can also be provided which indemnifies the expenses 

paid by the misrepresentee in order to comply with the contract, and which is distinct from 

damages.
1063

 Any exclusion of liability for the misrepresentation or its remedies must be 

reasonable, and that reasonableness will be determined according to section 11 of the 

UCTA1977.
1064

 If the exclusion is not reasonable, it will have no effect.
1065

  

                                                                                                                                                        

1058
 Phillips v Brooks Ltd [1919] 2 KB 243; The action of the third party must be in good faith, with 

consideration, and before the claim for rescission: See E. McKendrick, Contract Law (10
th

 edn, Palgrave 

Macmillan 2013) 238; See also the Sale of Goods Act 1979, s 23.  

1059
 Vigers v Pike (1842) 8 Cl & F 562; Clarke v Dickson (1858) EB & E 148 [154] (Crompton J); Rescission 

will still be available if most of the restoration can be offered as it does not need to be exact; therefore  

rescission will still be available even there is a decline in the property value or its state (Armstrong v Jackson 

[1917] 2 KB 822). 

1060
  See also E. McKendrick, Contract Law: Texts, Cases and Materials (6

th
 edn, OUP 2014)615. 

1061
 Misrepresentation Act 1967, s 2 (2). 

1062
 Ibid.  

1063
  See Whittington v Seale-Hayne (1900) 82 LT 49. 

1064
 Misrepresentation Act 1967, s 3. 

1065
 Ibid. 
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Regarding non-disclosure, generally speaking, English law does not recognise such duty and 

it requires something more than just silence for it to amount to misrepresentation.
1066

 This 

may be inferred from the facts of the case as if there was an attempt to conceal a defect,
1067

 

misrepresentation by conduct,
1068

 or partial non-disclosure including : statements which are 

true but misleading because of not disclosing all the relevant information,
1069

 and  literally 

true statements implying additional facts which are false.
1070

 Other situations include failing 

to correct a representation which was true at the time but became false
1071

 Moreover, English 

law requires disclosure in contracts of utmost good faith such as insurance contracts.
1072

 Also, 

                                                                                                                                                        

1066
 Keates v Cadogan (1851) 10 CB 591; Smith v Hughes (1871) LR 6 QB 597; See  also: The Sales of  Goods 

Act 1979, ss 14(2) , 2(C), The Supply of Goods and Services Act 1982, The  Consumer Protection Act 1987,  

which may make the duty of disclosure less important since they confer protective rights for the consumer. 

1067
 Schneider v Heath (1813) 3 Camp 506. 

1068
 Re Shackelton,ex parte Whittaker (1875) LR 10 CH App 446[449]; Gordon v Selico (1986) 11 HLR 219; 

Spice Girls Ltd v Aprilia World Services BV [2002] EWCA Civ 15, [2002] EMLR 27; TMT Asia Ltd v Marine 

Trade SA [2011] EWHC 1327 (Comm) ; [2011] 1 CLC 976.  

1069
 Nottingham Patent Brick and Tile Co v Butler (1886) 16 QBD 778.  

1070
 Goldsmith v Roger [1962] 2 Lloyd's Rep 249. 

1071
 With v. O’Flangan [1936] Ch575, (CA). 

1072
 See  MIA 1906, s 17; Carter v Boehm (1766) 3 Burr 1905;  As there is asymmetry in information between 

the parties in the sense that only one of the parties holds knowledge of material facts; See G. Treitel, Treitel on 

The Law of Contract (E. Peel ed, 13
th

  edn, Sweet & Maxwell 2011)  para 9-136.  
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it requires it in contracts consisting of fiduciary relationships,
1073

 contracts which can give 

some limited duty of disclosure,
1074

 and under some statutory provisions. 
1075

  

 The general rule that there is no general duty of disclosure applies also to the tort of 

negligence.
1076

 However, liability for non-disclosure in tort of negligence can be possible in 

some circumstances including where there is a “voluntary assumption of responsibility” for 

disclosing information.
1077

    

The remedy for non-disclosure of facts is rescission as the contract will be voidable to the 

benefit of the disadvantaged party.
1078

 Generally there is no remedy in damages for mere or 

                                                                                                                                                        

1073
 Tate v Williamson (1886) 2 Ch App 55; Fiduciary relationships rely on trust between the parties, e.g. 

relationships between the trustee and the beneficiary, the lawyer and the client, and the principle and the agent. 

See E. McKendrick, Contract Law (10
th

 edn, Palgrave Macmillan 2013) 218.  

1074
 Examples include surety ship contracts (LGOC Ltd v Holloway [1912] 2 KB 72 [81]-[83]) and sale of land 

(Selkrik v Romar Investments Ltd [1963] 1 WLR 1415 [1423]). 

1075
  See FSMA2000, ss 80, 87A, 87B  as amended by the  Prospectus Regulations 2005, SI 2005 /1433,  reg 

2(1), sch1;  FSMA2000, s 90A  as amended by the  Liability of Issuers Regulations 2010 , SI 2010/1192; Also  

there can be a duty of disclosure: to clarify a legal relationship between the parties (Bell v Marsh [1903] 1 Ch 

528 [541]); when performing the contract (Sybron Corp v Rochem Ltd [1984] Ch 112 [126]-129]); in Custom 

(Jones v Bowden (1813) 4 Taunt 847). 

1076
 Yuen Kun-Yeu v A-G of Hong Kong [1988] AC 175. 

1077
  The representee must have also relied on this assumption: See Banque Keyser Ullmann SA v Skandia (UK) 

Insurance Co Ltd [1990] 1 QB 665 [777]-[789], [790]-[805]; Other circumstances include the doctor’s  

negligent  non-disclosure of  treatment risks to a patient (Sidaway v Bethlem Royal Hospital Governors [1985] 

AC 871). 

1078
 Avoidance will be ab initio; Banque Keyser Ullmann SA v Skandia (UK) Insurance Co Ltd [1990] 1 QB 665 

[777]-[789], [790]-[805]; J. Chitty, Chitty on Contracts: General Principles, Vol 1 (H. Beale ed, 31
st
 edn, Sweet 

and Maxwell 2012) para  6-150. 
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complete non-disclosure even fraudulent.
1079

  As for negligent non-disclosure, there can be an 

exception to this general rule in tort where there is a “voluntary assumption of responsibility” 

as it allows claiming damages.
1080

  Nonetheless, in cases of partial non-disclosure, which will 

amount to actionable misrepresentation, even non-fraudulent non-disclosure can give the right 

to claim damages under section 2(1) of the Misrepresentation Act 1967.
1081

  Therefore, it can 

be stated that complete non-disclosure does not allow for damages as it is not considered 

actionable misrepresentation, 
1082

 while partial non-disclosure can amount to actionable 

misrepresentation 
1083

  and accordingly can allow for damages just like misrepresentation.
1084

  

                                                                                                                                                        

1079
 Banque Keyser Ullmann SA v Skandia (UK) Insurance Co Ltd [1990] 1 QB 665 [777]-[789], [790]-[805]; J. 

Chitty, Chitty on Contracts: General Principles, Vol 1 (H. Beale ed, 31
st
 edn, Sweet and Maxwell 2012) para  6-

150. 

1080
 Ibid [794]. 

1081
  Unless the other party proves that he had reasonable justifications for believing that there is no disclosure on 

his part; it must be noted that the Misrepresentation Act 1967 only applies to misrepresentation, not non-

disclosure. However, the 1967 Act can  apply to situations of partial but not complete non-disclosure as they can 

amount to actionable misrepresentation. Non-disclosure even in contracts of utmost good faith such as insurance 

does not incur liability in damages: See Banque Keyser Ullmann SA v Skandia (UK) Insurance Co Ltd [1991] 2 

AC 249;  See J. Chitty, Chitty on Contracts: General Principles, Vol 1 (H. Beale ed, 31
st
  edn, Sweet and 

Maxwell 2012) para 6-151.  

1082
 Banque Keyser Ullmann SA v Skandia (UK) Insurance Co Ltd [1990] 1 QB 665; Keates v Cadogan (1851) 

10 CB 591; Smith v Hughes (1871) LR 6 QB 597.  

1083
 See above for examples of partial non-disclosure. 

1084
 See above for damages provided for misrepresentation.  
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It must be noted that where the statute requires different remedies for non-disclosure, they 

will be applied.
1085

   

 

 

 

 

  

                                                                                                                                                        

1085
 For example for the liability of issuing the prospectus of the company, rescission is denied and only damages 

are available to the injured party (Re South of England  Natural Gas [1911] 1 Ch  573). 



242 

 

 

 4.5 MISREPRESENTATION AND NON-DISCLOSURE IN ISLAMIC 

LAW 

 4.5.1 Defects Of Consent Theory: Remedial Measures Against Infringing 

Good Faith 

In Western laws, the theory of defects of consent plays an important role in examining the 

will of the parties.
1086

 They adopt subjective measures by questioning the psychological side 

of consent in all defects, including duress or violence, fraud, and mistake.
1087

 Nevertheless, in 

Islamic law, this theory plays only a subsidiary role, as Islamic law uses more of an objective 

approach that does not investigate the psychological side of consent, other than in the case of 

violence (duress).
1088

 One of the reasons for this disparity is that morality is already 

incorporated in Islamic contract law.
1089

 Moreover, the unique system of options in Islamic 

law is considered the ‘main’ and ‘first’ safeguard for the will, which also considers morality 

and balance of benefits by insuring that the parties’ contract is in a well-informed 

environment.
1090

 However, this objectivity in Islamic law towards the defects of consent does 

not stop intention (niyaa or qasd) from being a significant factor which must be assessed 

                                                                                                                                                        

1086
 N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer 

Law International 1996) 94. 

1087
 Ibid; See for example, Art 1109 of the French Civil Code.  

1088
 Ibid; A. Alsunhori, Masadir Alhaqq Fe Alfiqh Alislame: Drisah Muqarinh blifiqh Algarbi, vol2 (Ma’ahd 

Alderasat Alarbiah Alaliah 1967) 183-184.  

1089
 Ibid. 

1090
 Ibid; See above under 4.3.2.  
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when investigating the validity of the contract according to the Hanbali teaching.
1091

 Intention 

is unarguably a vital element in faith‘ibadat’, on the other hand, its significance in secular 

transaction‘mumalat’, is a matter of debate between Islamic schools of law.
1092

 Unlike 

Hanafis and Shafais, Hanbalis and Malikis consider that intention is to be assessed in secular 

transactions as well as matters of faith.
1093

 Hanbalis do consider the intention that induces the 

party to enter the contract.
1094

 Thus, they prohibit stigmas where licit methods are used 

knowingly to reach a prohibited goal, e.g. selling grapes to a person where it is suspected he 

will turn them into wine.
1095

 However, the stringent conditions that they lay when 

investigating the intention bring them closer to other schools in this regard.
1096

 This 

investigation of intention does not contradict the objectivity in Islamic law regarding the 

defects of consent.
1097

 According to Chehatah, intention must be present for the contract to be 

‘formed’ e.g. if someone made a declaration which he intended to be a joke and not to 

produce legal effects, there is no contract formed, whereas consent must be present for the 

contract to be ‘valid’ e.g. if someone were forced to enter a contract under violence or duress, 

the contract is formed because the intention is present; however, the contract is not valid since 

                                                                                                                                                        

1091
 N. Saleh, 'The role of intention (Niyya) Under Saudi Arabian Hanbali Law' (2009) 23 (3) ALQ 347, 350-

352. 

1092
 Ibid. 

1093
 Ibid. 

1094
 Ibid. 

1095
 Ibid. 

1096
 Ibid.  

 

1097
 Ibid. 
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it is lacking consent.
1098

 Chehatah adopted two apparently contradicting approaches to define 

consent, one describing it as a psychological phenomenon, and the other describing it as 

something extrinsic to the will, presumed to exist until its absence is proved by an illicit 

act.
1099

 Those approaches are both right to a certain extent, as Islamic law does examine 

consent (the psychological side) only if it was manifested by objective means (illicit acts e.g. 

duress or violence).
1100

 Therefore, by adopting an objective creation, some contracts may be 

formed and valid, even when the intention and consent are lacking, because there is no 

objective proof of their absence, e.g. a contract fulfilled with a mistake present in the mind of 

one of the contracting parties.
1101

 This problem in Islamic law is encountered by the distinct 

general principles of contract. This includes certainty when forming the contract through 

prohibiting gharar and riba, and providing adequate description in the exceptional cases 

when the subject matter is not yet in existence.
1102

 Moreover, as mentioned earlier, the 

options system and the morality incorporated provide Islamic law with other safeguards to 

solve this objective approach.
1103

 Hence, it is fair to say that theories of mistake and fraud in 

Islamic law are not apparent and structured as they are in English law. However, they must be 

remedied to maintain good faith in the contract.  

                                                                                                                                                        

1098
 C. Chehatah, Driot Musulman: Application Au Proche-oreint (Dalloz, 1970) 131–132. 

1099
 Ibid. 

1100
 Ibid. 

1101
 Ibid 115. 

 

1102
 J. Makdasi, 'An Objective Approach to Contractual Mistake in Islamic Law' (1985) 3 BU Int’l LJ 325, 337; 

See above under 4.3.2; See also Ch1 for more. 

 

1103
 See also above under 4.3.2; See also Ch 1 for more.  
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Generally speaking, the contract with a defect of consent will be voidable and the contracting 

party who suffers from the defect of consent will have a unilateral right to rescind the 

contract, as a general remedy (option or kiyar).
1104

 This person will bear the onus to prove 

that he was induced to enter the contract by certain misleading elements.
1105

 The defects of 

consent in Islamic law include fraud or misrepresentation (tadlis), mistake (ghalat), and 

duress or violence (Ikrah).
1106

 In the study, discussion will be confined to fraud or 

misrepresentation. 

 

 4.5.2 Fraud Or Misrepresentation (Tadlis Or Taghrer) 

Fraud in Islamic law does not have a neat meaning, as in other systems. It is somehow 

removed from the Roman system of Dolus 
1107

, the English Common law of Fraud 
1108

 and 

the French Civil law of Dol.
1109

 What is interesting from a common lawyer perspective is that 

                                                                                                                                                        

1104
 S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman, 

1991) 175. 

1105
 Ibid.  

 

1106
 Ibid. 

1107
 See B. Nicholas, & E. Metzger, An Introduction  to Roman Law (OUP  2008) 207; S. Rayner, The Theory of 

Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman, 1991) 205. 

1108
 See G. Treitel, Treitel on The Law of Contract ( Ed. Peel ed , 13

th
 edn, Sweet & Maxwell 2011) 362-440; S. 

Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman, 1991) 

205. 

1109
 Alex Weill et Francois Terre, Droit Civil: Les Obligations (2

nd
 edn, Precis Dalloz 1975) 196-206; S. Rayner, 

The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman 1991) 205. 
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in Islamic law one will find that fraud and misrepresentation usually stands for the same 

meaning.
1110

 Unlike English law, in Islamic law there is no distinction between fraudulent 

misrepresentations and innocent or negligent misrepresentations.
1111

 Additionally, the 

common law distinctions between misrepresentations inducing to enter the contract and 

misrepresentations as contract statements, and between the rescission for misrepresentation 

and the rescission for breach of contract are not evident in the same framework amongst early 

Islamic jurists.
1112

 The reason may be that Islamic jurists deal with hypothetical cases with 

principles applicable to any forthcoming case, while common lawyers rely on precedents, and 

cases which really happened.
1113

  

To add to the complication, the approach towards fraud or misrepresentation in Islamic law is 

inconsistent.
1114

 Some authors treat it as a separate option which has its own rules under the 

sale contract, and authorise the defrauded to avoid the contract respectively. 
1115

 Meanwhile, 

                                                                                                                                                        

1110
 S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman, 

1991) 243. 

1111
 Ibid; See above under 4.4 for misrepresentation in English law.  

1112
 Ibid; See above under 4.4 for more about misrepresentation in English Law; See also E. McKendrick, 

Contract Law (10
th

 edn, Palgrave Macmillan 2013) 237; G. Treitel, Treitel on The Law of Contract ( E. Peel ed, 

13
th

 edn, Sweet & Maxwell 2011) para 9-079.    

1113
 Ibid.  

 

1114
 Ibid.  

1115
 For example: Y. Bellefonds, Traite de Droit Musulman Compare, vol 2 (Mouton & Co 1965) 355. 
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other authors treat it as another option added to the options introduced in Islamic law.
1116

 

Nonetheless, most authors treat it on an ‘ad hoc’ basis.
1117

 This inconsistent approach may be 

due to the foreign origin of fraud historically, with the reluctance of the traditional jurists to 

recognise concepts with foreign origins.
1118

 In any event, the option of fraud, ‘kiyar altadlis’, 

must be a final resort after establishing that the other ‘preventive’ options cannot be invoked, 

together with the rules of mistakes.
1119

 This can explain why fraud or misrepresentation in 

Islamic law is not considered extensively by jurists as most incidents will be covered under 

the main options system which must be exhausted before resorting to the option of fraud.
1120

 

                                                                                                                                                        

1116
  For example: N. Coulson, Commercial Law in the Gulf States: The Islamic Legal Tradition (Graham and 

Tortman 1984) 72; N. Saleh, Unlawful Gain and Legitimate Profit in Islamic Law (2
nd

 edn, Arabic and Islamic 

Law Series, Graham and Tortman 1992) 61.   

1117
 S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman, 

1991) 207. 

1118
 Ibid; See above; J. Schacht, An introduction to Islamic Law (OUP  1964) 9; N. Coulson, A History of Islamic 

Law (Edinburgh University Press 1964) 28. 

1119
 N. Coulson, Commercial Law in the Gulf States: The Islamic Legal Tradition (Graham and Tortman 1984) 

69-70; See above under 4.3.2 for more about the other options.  

1120
 Ibid; N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, 

Kluwer Law International 1996) 94; A. Alsunhori, Masadir Alhaqq Fe Alfiqh Alislame: Drisah Muqarinh blifiqh 

Algarbi, vol 5 (Ma’ahd Alderasat Alarbiah Alaliah 1967) 183-184; Islamic law does not deal with the defects of 

consent in a subjective approach like Western laws except for violence or duress. Instead it relies on a more 

objective approach which lies in the system of options. It also depends on incorporated morality and general 

contract principles, e.g. the prohibition of gharar and riba ; See above under 4.5.1.   
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Also the subject of fraud is mostly discussed under the sale contract and even there it is not 

analysed in a coherent manner unless for trust and istirsal sales.
1121

  

Regarding the effects of fraud or misrepresentation on the contract in Islamic law, generally if 

the contract was concluded with effective fraud, the contract will be voidable by the 

defrauded party.
1122

 However, if the defrauded party ratifies the contract, he will be affirming 

his knowledge of the misrepresentation or fraud and will lose the right to rescind.
1123

  

Avoidance here will have retroactive and prospective effects putting the parties in the 

situation they were in before the contract. 
1124

 In order to prevent unjust enrichment, if the 

buyer elects to rescind the contract, he must return the goods (sometimes with compensation 

for the consumption of the goods as restitution), while the seller must return the whole price 

to him.
1125

 

The main bases of fraud prohibition are the Prophet’s hadiths: “He who cheats is not one of 

us” 
1126

 and ““When buying, say no cheating”. 
1127

  

                                                                                                                                                        

1121
 S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman, 

1991) 207; See below for the meaning of these sales.  

1122
 Ibid 206. 

1123
 Ibid. 

1124
 Ibid. 

1125
 Ibid. 

1126
 Y. Alnawwai, Sahih Muslim With Alnawwi Explanation (Kitab Kitab Aleiman, Dar Alsalaam 1996) 282, 

Hadith 101; N. Coulson, Commercial Law in the Gulf States : The Islamic Legal Tradition (Graham and 

Tortman 1984) 69. 

1127
 Y. Alnawwai, Sahih Muslim With Alnawwi Explanation (Kitab Albyoa’a, Dar Alsalaam 1996) 137, Hadith 

1533. 
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Islamic jurists view fraud as a “serious  moral wrong”,
1128

 and it can be defined traditionally 

as: “deliberate and deceitful causing to fall into mistake of the contracting party which 

persuades him to contract”. 
1129

  

Hence, fraud or misrepresentation must induce the person to enter the contract and it must be 

deliberate, which rules out innocent or negligent misrepresentations.
1130

 The judge will have 

the power to determine whether the fraud was enough to induce the defrauded, by going back 

to the contract and to the status of the defrauded party, e.g. age, knowledge.
1131

  

Islamic jurists have decided that the main elements of fraud in Islamic law include using 

fraudulent manoeuvres or tricks to cause harm, 
1132

  and the inducement of the party to enter 

                                                                                                                                                        

1128
 S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and Tortman, 

1991) 204-207; N. Coulson, Commercial Law in the Gulf States : The Islamic Legal Tradition (Graham and 

Tortman 1984) 65. 

1129
  A. Alsunhori, Masadir Alhaqq Fe Alfiqh Alislame: Drisah Muqarinh blifiqh Algarbi, vol 2 (Ma’ahd 

Alderasat Alarbiah Alaliah 1967)157; S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic 

Laws Series, Graham and Tortman, 1991) 211.  

 

1130
 A. Alsunhori, Masadir Alhaqq Fe Alfiqh Alislame: Drisah Muqarinh blifiqh Algarbi, vol 2 (Ma’ahd 

Alderasat Alarbiah Alaliah 1967) 159; S. Rayner, The Theory of Contracts in Islamic Law (Arab and Islamic 

Laws Series, Graham and Tortman, 1991) 211. 

1131
 Ibid.  

1132
 These include frauldent acts, verbal statements, or omissions, e.g.  failure to disclose in some contracts; See 

N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer Law 

International 1996) 104;  A. Alsunhori, Masadir Alhaqq Fe Alfiqh Alislame: Drisah Muqarinh blifiqh Algarbi, 

vol 2 (Ma’ahd Alderasat Alarbiah Alaliah 1967) 150 ; S. Rayner, The Theory of Contracts in Islamic Law (Arab 

and Islamic Laws Series, Graham and Tortman, 1991) 213-216.  
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the contract.
1133

 Also, it must be done by one of the parties or someone authorised by him; 

however, third party fraud is considered in certain cases e.g. najash.
1134

     

As a general remark, all jurists were concerned with removing the harm caused by fraud and 

balancing the consequences of the fraudulent tricks with maintaining justice between parties 

against any illegitimate profit, keeping in mind economic stability.
1135

 The harm here is the 

inequality in considerations between the parties or what is called ghubn, and generally to have 

an actionable case of fraud it must also cause ghubn.
1136

 The degree of ghubn needed will 

                                                                                                                                                        

1133
 A. Alsunhori, Masadir Alhaqq Fe Alfiqh Alislame: Drisah Muqarinh blifiqh Algarbi, vol 2 (Ma’ahd 

Alderasat Alarbiah Alaliah 1967) 159.  

1134
  Ibid 150; N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, 

Kluwer Law International 1996) 104; See below for more about this point. 

1135
 N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab and Islamic Laws Series, Kluwer 

Law International 1996) 103. 

1136
 Ibid;  This is required especially by Hanafis , but  it is less evident in other schools of Islamic law; M. 

Salamh, Nathreet Alagd Fe Alfiqh Alislame mn Kilal Agd Albai (Wazart  Alawgaf Wa Alsho’on Alislamyiah 

1994) 240-243; Generally Islamic law does not look at the equality between the considerations, and  ghubn in 

itself does not give the option or the right to rescind, as long  as  the parties have the legal authority  to perform 

the contract, and the circumstances of the contract were free from any illegal methods or unusual circumstances 

which distorts the economic stability and places unfairness on one of the parties. This is said to maintain the 

freedom of business and contract between the parties. Otherwise, Islamic law will intervene to remove such 

ghubn, unfairness and harm, and that seems to be the case generally: if the ghubn was in regard to contracts of  

parties who need protection e.g. contracts  concerning the money of interdicted persons; if ghubn was excessive 

according to some jurists, if the contract relies on trust between the parties e.g. trust sales, istirsal sales (see 

below for more about those sales). Some Islamic jurists especially Hanafis were of the view that to have an 

actionable case of ghubn, it must be accompanied with fraud, and to have an actionable fraud it must be 

accompanied by ghubn. Such requirement is less evident in other schools (see below); Generally light ghubn 

does not affect the contract (unless in certain cases, e.g. buying and selling while one of the parties has a 

sickness of death or marad almawt), as only excessive ghubn can affect it.  For the right to rescind when there is  
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differ between fraudulent acts and verbal fraudulent statements, where generally it does not 

need to be significant in acts, but it does need to be significant in verbal statements.
1137

  That 

will be explained as follows: 

  Types of Fraud Or Misrepresentation 

 

 I Fraudulent Acts  (Tadlis Fi’lai)  

Fraudulent acts constitute a positive step, and precisely an act as differentiated from other 

types of fraud.
1138

 The act is meant to induce the party by deceit to enter the contract, and 

causes ghubn.
1139

 It may take the form of faking a description of the object in the contract or 

                                                                                                                                                        

excessive ghubn in the contract: Hanafis do not allow annulment for excessive ghubn unless it is accompanied 

with fraud, however, annulment for excessive ghubn even with no fraud  can be allowed as an exception, e.g. if 

the contract concerns the money of interdicted persons;  Hanbalis allow annulling the contract for excessive 

ghubn with or without fraud in: najash sale (see below for meaning), istirsal sale (see below for meaning) and  

talgee alrkban (which happens when a person goes to those who bring goods to a country or a town and buys 

such goods from them before they enter the town or country and know the price), Malikis give the right for 

annulment in najash only, while Shafais state that excessive ghubn does not affect the contract whether  it was 

with fraud or not, and did not allow annulment (W. Alzhuaili, Alfiqh Alislamee Wa Adltah (Dar Alfikr 1991) 

578;  It must be noted that some secular law books study ghubn and fraud separately; however, they are not 

studied in that way in Islamic law  (See N. Obeid, The Law of Business Contracts in the Arab Middle East (Arab 

and Islamic Laws Series, Kluwer Law International 1996) 101-102).  

1137
 See below for the details. 

1138
 S. Ryaner, The Theory of Contracts in Islamic Law, (Arab and Islamic Laws Series, Graham and Tortman, 

1991) 216. 

1139
 Ibid. 



252 

 

 

changing it to create false impressions or illusions.
1140

 It is regarded as effective  fraud even if 

the ghubn was insignificant and  generally most jurists consider it as going as far as actual 

ghubn; 
1141

 for example, painting old furniture to look as new.  

Islamic jurists have developed a doctrine of fraudulent misrepresentation by conduct that 

covers aspects of deliberate actionable fraud misleading the contracting party and leading him 

to believe the existence of some characteristic in the object of the contract, which are not 

there.
1142

 This doctrine is based on the Prophet’s hadith about tasriyaa sale.
1143

 Tasriyaa 

means binding the teats of female animals (originally ewes, broadened by analogy to others, 

e.g. cows), to create a false impression to the buyer that the animal is productive with 

milk.
1144

 Hanbalis and the majority of schools except Hanafis, granted the defrauded party 

here the option to affirm the contract without claiming any compensation, or to rescind the 

contract and return the animal with a measure of dates as a compensation for the milk 
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used.
1145

 The option will be for three days from discovering the misrepresentation for 

Hanbalis.
1146

 The seller then has to return the price.
1147

 Unlike other schools of Islamic law, 

Hanafis considered that in tasriya sale and its analogies there is no real ghubn as there is no 

inherent defect in the object to give the right of annulment, and which fraud intended to 

cover.
1148

 However, Hanbalis and the majority of schools, considered tasriyaa sale and its 

analogies (fraudulent acts with no inherent defects in the goods) an exception to the general 

rule i.e. fraud must be accompanied by ghubn, and granted the right for the defrauded to 

annul the contract.
1149

 Therefore, cases involving fraudulent acts other than tasriyaa and its 

analogies (cases involving fraudulent acts with inherent defects in the goods) must be 

accompanied by ghubn for rescission to take place, which does not need to be excessive.
1150

 

Any rise in the price, even minor but caused by the fraudulent act, will give the right to annul 
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the contact.
1151

  Nonetheless, the right of annulment in these cases to the defrauded party is 

based on the option of defect (kiyar alayiab) as a first resort.
 1152

  Therefore, unlike English 

law, which recognises fraud as an autonomous notion that can annul the contract, Islamic law 

does not view it as such, and an independent perception of fraud is doubted.
1153

  Here one can 

see that Islamic law tries to be as objective as possible, but without undermining providing 

justice to the defrauded party.  

 II Fraudulent verbal Statements (Tadlis Goli) 

Fraudulent verbal statements may take place when, for example, the seller in the contract of 

sale, attaches some qualities or features to his goods which are not really there, or makes it 

sound perfect.
1154

 These false verbal statements induce the buyer to enter the contract with the 

seller.
1155

 These kinds of verbal statements are not welcomed by Islamic law as they are 
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swindling and cheating.
1156

 However, they do not affect the contract in question unless 

accompanied by ‘significant’ inequality in considerations exchanged between the parties or 

what is called excessive ghubn.
1157

 This is the only situation when the defrauded will have the 

option to rescind the contract and  the contract will be voidable until it is affirmed by the 

defrauded party.
1158

 This can be contrasted with the fraudulent acts which may annul the 

contract even when the ghubn is insignificant.
1159

  

The justification for requiring excessiveness of ghubn in verbal fraudulent statements in 

Islamic law is that in trade, mild lies regarding the object sold are likely to happen for 

marketing and advertising purposes.
1160

 If Islamic law penalised every minor lie, business 

would be rather paralysed.
1161

 Accordingly, it confines its attention to the degree of harm 

these statements cause to the parties.
1162

 Similarly, such distinction exists in English common 
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law which also differentiates between mere puffs and promises regarding certain facts within 

the doctrine of misrepresentation.
1163

 

These general rules in Islamic law have their exceptions in some situations. Fraudulent verbal 

statements may annul the contract without need for significant ghubn in both trust sales and 

istirsal sales.
1164

 In those kinds of sales, the statements of parties play a considerable role in 

concluding the sale.
1165

 In any way, the main options system which must be resorted to before 

exercising the option of fraud, covers most incidents of verbal fraudulent statements.
1166

  

Therefore, rescission based on the option of fraud is hardly recognisable in respect of verbal 

fraudulent statements apart from these exceptions.
1167

  

It can be deduced from the aforementioned that Islamic law’s approach to misrepresentation 

is more limited than English law as it only includes fraudulent misrepresentations. Also, it is 

more limited in incurring liability for fraudulent misrepresentation whether acts or verbal 
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statements as it is more concerned with their consequences on the balance of the contract, 

rather than their psychological effect on consent.
1168

 It therefore gives attention to the harm 

that they cause to the injured party and attempts to rectify such harm.
1169

 On that basis,it 

adopts the objective creation of ghubn as a standard for annulment.
1170

 Besides, Islamic law 

emphasises on finding causality between the perpetrator of fraud and the consequences of 

fraud to impose liability.
1171

  

On the contrary, English common law’s position is broader in nature regarding 

misrepresentation, as it includes not only fraudulent but also innocent and negligent 

misrepresentations.
1172

 Also it seems broader in respect of incurring liability for fraudulent 

misrepresentations, as it does not require disproportion in considerations between the parties 

of the contract whether excessive or not.   

A vital requirement in both systems is the inducement by the misrepresentation to enter the 

contract, and both systems admit misrepresentation by conduct or by verbal statements.
1173
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However, the distinction in English law between statements of fact, opinion, and intention is 

not clear in Islamic law.  

As regards the remedies, both systems allow the disadvantaged party to rescind the contract if 

a misrepresentation exists, and the contract will be as if it never existed.
1174

 A shared bar to 

rescission seems to be affirmation by the disadvantaged party, and lapse of time.
1175

 

Nonetheless, in Islamic law, all other options must be exhausted before resorting to the option 

of fraud.
1176

 Both systems admit indemnity or compensations aiming for restitution as a 

remedy when electing to rescind; however, there seem to be no damages provided in Islamic 

law for misrepresentation as in English law.
1177

  

Another point which must be highlighted is the different approaches towards the general 

doctrine of misrepresentation in both systems. When reviewing the authorities in Islamic law, 

it seems to be that Islamic law does not have a whole general theory of misrepresentation 

which consists of all types fraudulent, innocent or negligent, by conduct or by verbal 

statement parallel to English law.
1178

 It rather depends on its development of hypothetical 

cases which can consist of principles of general application,
1179

 which may justify not 

including other types of misrepresentation. This is not surprising as it seems to be an 
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extension to the general theory of contract in Islamic law which adopts the same approach 
1180

 

and which can justify calling it the ‘theory of contracts’ rather than the ‘theory of 

contract’.
1181

 The most obvious principle which can be observed regards misrepresentation is 

the concern of Islamic law to rectify the material consequence or harm caused to the injured 

party illegally enriching the other party on his account which is caused by fraud, but not 

questioning the psychological effect of misrepresentation on consent as stated earlier.
1182

 This 

principle is unique to Islamic law and corresponds to religion and morality which is not found 

in the same way in English law, as the two have different approaches:  Islamic law takes a 

more objective and casuist approach, where morality prevails over the contractual 

considerations; on the other hand, English law is more subjective and contractual 

considerations and the autonomy of the will has priority.
1183

  

Hence, it is evident that the concept and effects of misrepresentation are different in Islamic 

law than in English general contract law.  
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  Third Party Fraud 

Third party fraud in Islamic law can take the form of alnajash.
1184

 Alnajash is where a person 

(third party) offers fictitious bids for the goods with no intention to buy them for himself, for 

the sake of raising the price of the goods and encouraging higher bids.
1185

  The majority of 

Hanbalis, Malikis and some Shafais provide the disadvantaged party with the option to 

rescind the contract, where Hanafis and other Shafais do not allow that.
1186

 According to the 

proponents of rescission, there must be a significant ghubn, intent to raise the price while not 

willing to buy, ignorance by the buyer of alnajash, and collusion between the third party and 

the seller.
1187

 The deceived buyer will have the option to rescind or ratify the contract, but 

when rescinding he must return the goods with compensation for the consumption if any, in 

exchange for the return of the whole price by the seller.
1188

  

Accordingly, it seems that English and Islamic law have a similar approach as regards 

misrepresentation or fraud coming from a third party, as generally the misrepresentation must 
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be made by one of the parties or their agents; however, misrepresentation coming from a third 

party can be considered in exceptional cases. 
1189

 

 III Fraudulent Non-Disclosure (Tadlis By Kitman Alhagiagh) 

As opposed to fraudulent acts and statements which are positive steps, fraudulent non-

disclosure is regarded as a negative form of fraud (tadlis) or misrepresentation.
1190

   

Fraudulent non-disclosure is forbidden by all jurists according to the Quran and Sunnah.
1191

 

Allah commanded humans not to conceal the truth in a transaction and not to mix it with 

falsehood.  

“And cover not truth with falsehood, nor conceal the truth when you know (what it is).” 
1192

  

The Prophet (P.U.H.) also, in several hadiths, disallowed concealing defects in the object of 

contract. For example: 

“A Muslim is not allowed to sell his brother anything with a defect unless he points it out to 

him.” 
1193
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The Prophet (P.U.H.) described the penalty of the perpetrators of non-disclosure who tend to 

conceal a truth related to the transaction. 

“Narrated by Athaleh b. Asqa’a (r.a.): I heard the Holy Prophet say: whoever sells a 

defective thing without disclosing it continues to be in the wrath of Allah and angels continue 

to curse him.” 
1194

 

By analogy to tasriya sale, Islamic jurists developed an implied warranty of merchantability 

against the defects in goods.
1195

 If the seller did not disclose the defects in his sold goods 

deliberately, the sale will still be valid but it will be voidable, and the buyer will have the 

option of fraud (kiyar altadlis) together with the option of defect (kiyar alayib) even though 

the option of defect must be the first resort.
1196

 The benefit of this double remedy is to 

provide a solution where a defect fails to arise or the object could not be returned.
1197

 The 
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burden of proof rests on the defrauded party to reveal that had he known the circumstances or 

the defect, he would not have concluded the contract.1198  

Disclosure of defects aside, a general duty of full disclosure is required in trust sales where 

anything which may give the buyer a reason not to desire the good even with no defect, e.g. 

staying too long with the seller, or its market change, must be disclosed. Non-disclosure here 

can give the disadvantaged party the option of fraud to rescind the contract.
1199

   

Based on the aforementioned, it can be inferred that disregarding disclosing defects in the 

subject matter, a general duty of disclosure is not required unless in certain types of contracts, 

e.g. trust sales, only here where full disclosure becomes an obligation and where failure to 

disclose becomes deceitful.  

Therefore, it can be stated that both English and Islamic laws are similar as they do not 

require a general duty of  full disclosure in the transaction in general, and only require it in 

certain cases, e.g. insurance contracts in English law, and trust sales in Islamic law. However, 

in the author’s view such similarity must be treated with caution. 

 It is important to remember that above all, Islamic contract law requires a general duty of 

good faith in the contract and that is wider than non-disclosure, which is not the case in 

English general contract law. Unlike English general contract  law,  this general doctrine of 

good faith includes all cases violating good faith, not only cases of non-disclosure , and it is 

not confined to the pre-contractual stage as it must be observed in every aspect of  the 

transaction  at all times whether  before entering the contract, during its performance, or while 
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in termination.
1200

 It also necessitates that the parties negotiate in a well-informed 

environment, and disclose all the information relevant to the transaction as non-disclosure of 

such information becomes a violation of good faith.
1201

 Consequently, Islamic law does not 

allow parties to negotiate completely at arm’s length, for the benefit of balancing the 

contracting powers and protecting the weaker party. So even  there is no clear obligation of 

general disclosure in the transactions in general, liability can be incurred if non-disclosure 

violates good faith.    

On the other hand, English law does not recognise a general duty of disclosure or a general 

doctrine of good faith during the negotiation period, or otherwise.
1202

 In fact, it does not 

recognise any duties between parties in the negotiating stage, except in case of 

misrepresentation or a contractually binding promise.
1203

 Additionally, it is more concerned 

with the responsibility of the defendant in causing the mistake by misrepresentation; faithful 

to the caveat emptor principle and from this point, English law does not recognise a general 

duty of disclosure.1204 

“Whatever be the case in a court of morals, there is no legal obligation on the vendor to 

inform the purchaser that he is under a mistake, not induced by the act of the vendor.”
1205
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So, in cases where there is no duty of disclosure required, but there is a violation of good 

faith, liability may not be incurred. However, the situation of good faith may be subject to 

change after the Yam Seng case.
1206

  

The general theory of contract in Islamic law may give a justification that disclosure is only 

required in certain situations.  As mentioned earlier, the general theory of contract in Islamic 

law relies on hypothetical classical examples which can contain principles which may be of a 

general application.
1207

 There is no wholly embracing theory of contract, and the same applies 

to misrepresentation and non-disclosure.
1208

 The remedies available in Islamic law seem to be 

similar to English law as regards cases of effective non-disclosure as both systems generally 

give the disadvantaged party the right to rescind the contract.
1209

 Damages in general are not 

provided in both systems for non-disclosure.
1210

 However, exceptions for damages in English 

law can exist which include partial non-disclosure.
1211

 In Islamic law, if the buyer elects to 
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rescind, a compensation aiming for restitution is provided with returning the goods, in 

exchange for returning the whole price by the seller.
1212
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 4.6 CONCLUSION 

After this discussion of good faith, misrepresentation, and non-disclosure in Islamic and 

English common law systems, some important conclusions can be drawn. First of all, as 

Foster said, one must look beyond appearances.
1213

 The implied notion of good faith in 

Islamic law is an indication of its inherence in every aspect of the transaction, and it must not 

be seen in any way as equivalent to its absence in English common law. Islamic law 

principles which rely on the obedience to the precepts of Islam, and morality, illustrate good 

faith clearly in every aspect when requiring equilibrium between parties in bargaining 

powers, judicial discretion for adjusting contractual obligations, and the need for certainty in 

contract formation. Moreover, the unique system of options in Islamic law is a preventive 

safeguard for the will against any infringement of good faith. Another example proving such 

principle is non-disclosure, whereas it seems that both systems do not consider that a general 

duty of disclosure is required, except in certain situations. A careful observation to the 

aspiration of Islamic law to respect the principles of Islam and the demand of good faith in 

the transaction with disclosure being part of it cuts any doubt of shared omission. In fact, 

these examples reveal that when comparing legal systems which correspond to different bases 

and values, one must be open minded to the hierarchy of priorities and interests which both 

systems try to protect to be able to understand the presentation of principles and concepts. 

The aspirations of Islamic law to the precepts of Islam, and English law to economic 

efficiency mean that comparison must consider that certain standards may be applicable to 

                                                                                                                                                        

1213
 N. Foster, ‘Islamic Commercial Law (II): An Overview. Some Principles and Rules’ (Indret: Revista para el 

Análisis del Derecho, Barcelona, January 2007) >http://www.indret.com/pdf/405_en.pdf < accessed 20 October 

2009. 

 

http://www.indret.com/pdf/405_en.pdf
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one system and not the other; therefore, it can be hard to decide which is better in certain 

aspect, where different measures of assessment are being used.
1214

  

Regarding misrepresentation, it is evident that Islamic law is objective and preventive, rather 

than remedial like English law. It hardly examines the state of mind of the induced party, and 

relies more on the system of options as a first resort. Only if the preventive measures do not 

work will the remedial theory of defects of consent be sought. Unlike English law, 

misrepresentation in Islamic law always stands for fraud or tadlis, and there is no distinction 

between negligent or innocent misrepresentations. The requirement of inducement of the 

contracting party to enter the contract seems to be shared by both systems. However, Islamic 

law adopts once again an objective measure to avoid subjectivity related to the will of the 

parties, i.e. ghubn. In the realm of fraudulent statements, one can easily discern that both 

systems distinguish between mere sale puffs and specific assertions of certain facts, which is 

healthy to encourage trade and marketing.  

As a final remark, it is obvious that Islamic law is very concerned that parties contract in a 

well-informed environment, and attempts to provide justice when they are not. On the other 

hand, it tries to balance this goal with the settlement of economic relations, and therefore 

applies preventive measures as a first solution. Even if remedial measures are sought, 

objectivity seems to be the guiding pattern, compared to the subjectivity in English law.  

The concept and nature of the duty of good faith in insurance law can be different to what is 

found in general contract law. This is due to the special nature of insurance and the 

significance of the duty in remedying the information asymmetry between the parties. In the 

next chapter, the concept and the limits of the duty of good faith, disclosure, and honest 

representation in English and Saudi insurance laws will be critically investigated and 

compared.   

                                                                                                                                                        

1214
 Ibid. 
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 5.1 INTRODUCTION 

The application of the duty of good faith in insurance contracts in English insurance law 

under the MIA1906 has always been problematic and confusing, especially for assureds 

considering that the only remedy for breach is avoidance ab initio.
1215

 The assureds’ rights 

under the policy can be constantly threatened because of flaws in applying the duty, or 

because of a lack of understanding of the concept of the duty or the consequences of 

breaching it which leads to increased litigation.
1216

 Under the MIA1906, insurers can avoid 

the policy, claiming breach of the duty of good faith, non-disclosure, or misrepresentation 

which may be irrelevant to the loss, and where materiality is judged based on its effect on a 

prudent insurer.
1217

 Nonetheless, the position of consumer assureds has changed with the 

promulgation of the CIA2012 offering more protection to consumers as vulnerable parties in 

the contract.
1218

 The duty of good faith in Saudi insurance laws, on the other hand, is not 

perfectly clear and is scattered between different regulations, even though it has an assured-

friendly approach in general.
1219

  

This chapter will attempt to tackle the concept and limits of the duty of good faith in English 

and Saudi insurance laws to clarify the picture, especially for assureds. It will start by 

                                                                                                                                                        

1215
 MIA1906, s 17, see Ch7 for details on remedies. 

1216
 See Ch 1.  

 

1217
 MIA1906, ss 17-20; Causation is not required between the misrepresented or non-disclosed fact and the loss 

(Pan Atlantic Insurance Co v Pine Top Insurance Co Ltd [1994] 3 All ER 581).  

 

1218
 The CIA2012 was given the Royal Assent on the 8

th
 of March, and came into effect on the 6

th
 of April 2013 

(Commencement order 2012, SI 2013/450); see below for more. 

1219
 See below.  



271 

 

 

explaining the rationale of the duty and its development in both systems, then, explore the 

disclosure and misrepresentation requirements provided by the laws and regulations. Next, 

the source of the duty and its legal nature will be discussed followed by its mutuality in both 

English and Saudi Insurance laws. After this, the chapter will explore the role of the state of 

mind or knowledge in applying the duty and the materiality test employed by both systems as 

significant elements of the duty. Also the chapter will examine the inducement requirement, 

and the duration of the duty including the post contractual duty of good faith.  Finally the 

issues of waiver and burden of proof will be discussed. Suggestions by the author will be 

given throughout the chapter to develop the duty towards a more comprehendible and fair 

approach.  

The chapter will contribute towards providing a critical comparison between English and 

Saudi insurance laws as to the main elements of the duty of good faith. Such comparative 

conceptual analysis is of the essence in comprehending the duty, which enables suggestions 

and recommendations for the development of Saudi insurance laws in general and the duty of 

good faith in particular.  
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 5.2 THE DUTY OF GOOD FAITH: ITS RATIONALE AND 

HISTORICAL DEVELOPMENT 

Under English general contract law, parties have a duty to refrain from any positive 

misrepresentation; however, they do not owe each other a duty to disclose all material 

information.
1220

 Nonetheless, that it is not the case in a class of contracts which are called 

contracts of ‘utmost good faith’ or uberrimae fidei
1221

 where the insurance contract is 

considered a major illustration.
1222

 In the insurance contract, the duty of refraining from any 

positive misrepresentation is extended to include full disclosure of all material information 

inducing insurers to the contract.
1223

 

The duty was first introduced by Lord Mansfield in the 18
th

 century in Carter v Boehm
1224

 

and was then codified in the MIA1906.
1225

 Even though Lord Mansfield attempted to 

generalise the principle of good faith to be applicable on all commercial contracts and 

dealings similar to civil law jurisdictions, his attempt was not followed by subsequent cases, 

                                                                                                                                                        

1220
 Walford v Miles [1992] 1 All ER 453; See Ch 4 for more. 

1221
 Rozanes v Bowen (1928) 32 LlL Rep 98 [102] (Scrutton L J).  

1222
 Mackenzie v Coulson (1869) LR 8 Eq 368 [375] (James VC) where it was stated: ““there is no class of 

documents as to which the strictest good faith is more rigidly required in courts of law than policies of 

assurance”. 

1223
 MIA1906, ss 17-20; Carter v Boehm (1766) 3 Burr 1905. 

1224
 (1766) 3 Burr 1905. 

 

1225
 See MIA1906, ss 17-20. 
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which confined the duty to insurance contracts.
1226

 It was submitted that the main driver of 

this introduction was purely practical, based on the ‘special’ nature of insurance contracts 

where most of the information lies within the sole knowledge of the assured and not the 

insurer.
1227

  

Hence, it can be said that the duty of good faith in English insurance law was not introduced 

based on moral principles, nor as an encouragement to honesty and fair dealings. Instead it 

was based on an economic efficiency factor needed to conclude the insurance operation by 

the least cost possible.
1228

 There are risks in insurance which are within the sole knowledge of 

the assured.
1229

 The duty of good faith obliges the assured to disclose these risks along with 

                                                                                                                                                        

1226
 Pan Atlantic Insurance Co v Pine Top Insurance Co Ltd [1994] 3 All ER (Mustill L) ; Manifest Shipping Co 

Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 469 (Hobhouse L); However, 

it must be noted that the duty of disclosure which Mansfield L attempted to generalise was not as broad as it is 

today as subsequent case law has broadened the duty of disclosure in a way which is thought not to be intended 

by Mansfield L (Carter v Boehm (1766) 3 Burr 1905 [1910] (Mansfield L) ; See below). 

1227
  See Carter v Boehm (1766) 3 Burr 1905 [1909] (Mansfield L) where it was stated : 

“Insurance is a contract upon speculation. The special facts, upon which the contingent chance is to be 

computed, lie more commonly in the knowledge of the insured only: the underwriter trusts to his representation, 

and proceeds upon confidence that he does not keep back any circumstance in his knowledge, to mislead the 

underwriter into a belief that the circumstance does not exist, and to induce him to estimate the risque as if it did 

not exist. The keeping back of such a circumstance is a fraud, and therefore the policy is void. Although the 

suppression should happen through mistake, without fraudulent intention; yet still the underwriter is deceived, 

and the policy is void; because the risque run is really different from the risque understood and intended to be 

run at the time of the agreement.” 

1228
 B. Harnett, ‘The Doctrine of Concealment: A Remnant In The Law Of Insurance’ (1950) 15(3) Law and 

Contemp Probs 391, 408. 

1229
 Carter v Boehm (1766) 3 Burr 1905. 
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any material information to enable insurers to assess them cheaply and precisely.
1230

 This can 

decrease costs for both the insurers, since it trims down investigation costs, and for the 

assureds, since it leads to more precise premiums.
1231

 

Unlike English law, which views the duty of good faith as an element only confined to special 

contracts of a certain nature, Saudi law views the same duty as a vital element which must be 

perceived in all contracts, including the insurance contract.
1232

 The duty of good faith is 

already incorporated in different aspects and principles in general contract law in Saudi 

Arabia, i.e. Sharia’a law according to the Hanbali teaching, although not in one neat 

conception, which is not the case in English general contract law.
1233

 In contrast with English 

law, the main drivers for this duty are to follow the Islamic perceptions of preserving fairness 

and equality for social well-being, and economic efficiency is only considered within a moral 

framework which safeguards justice in the contract as reflected in various Quranic verses and 

Hadiths.
1234

 Hence, it is only natural to see the duty of good faith already forms part of Saudi 

insurance law. 

                                                                                                                                                        

1230
 Ibid; B. Harnett, ‘The Doctrine of Concealment: A Remnant In The Law Of Insurance’ (1950) 15(3) Law 

and Contemp Probs 391, 408. 

1231
 B. Harnett, ‘The Doctrine of Concealment: A Remnant In The Law Of Insurance’ (1950) 15(3) Law and 

Contemp Probs 391, 408. 

 

1232
 See Ch 4 for more. 

1233
 Ibid. 

1234
 Ibid. 
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While tracing the historical development of the duty of good faith in English Marine 

insurance cases, it is clear that it departs from the general law of misrepresentation.
1235

 

Firstly, the duty of good faith requires refraining from any misrepresentation as well as 

volunteering information about material facts.
1236

 Secondly,  the state of mind of the assured 

does not play any role in breaching the duty. As a result, the effect of fraudulent, negligent or 

innocent misrepresentations or non-disclosure will be the same.
1237

 Additionally, Lord 

Mansfield established some limits to the duty of disclosure, as it does not include matters that 

are considered common knowledge or ought to be known by the insurer.
1238

 What is 

interesting is that after Carter v Boehm, subsequent cases in the 19
th

 century broadened the 

duty of disclosure in an approach that was thought not to be intended in the first place by 

Lord Mansfield himself when introducing the duty.
1239

 Consequently, the duty included 

disclosure of facts external to the risk and associated with the characteristics of the assured or 

what is called ‘moral hazard’.
1240

 Moreover, some cases contradicted the limits initially 

                                                                                                                                                        

1235
 See below. 

1236
 Carter v Boehm (1766) 3 Burr 1905. 

 

1237
 Messrs Dennistoun, Buchanan and Company, Merchants in Glasgow v David Lillie and others, 

Underwriters in Glasgow (1821) 3 Bli 202;  Joel v Law Union & Crown Insurance Co [1908] 2 KB 863; 

Hamilton & Co v Eagle Star and British Dominions Insurance Co Ltd (1924) 19 Ll L Rep 242;  See below under 

5.6 for more. 

 

1238
 Carter v Boehm (1766) 3 Burr 1905. 

 

1239
 See R. Hasson, ‘The Doctrine of Uberrima Fides in Insurance Law: A Critical Evaluation’ (1969) 32 MLR 

615, 618; See below. 

1240
 Ionides v Pender (1873-74) LR 9 QB 531.  
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proposed on the duty of disclosure.
1241

 In 1906, all these cases were codified in the MIA1906 

and the duty of good faith became a statutory duty.
1242

 The MIA1906 was subject to 

considerable criticisms in terms of its harshness to the assureds since the remedy for 

breaching the duty is avoidance ab initio.
1243

 This led to several law reform proposals and 

consultation papers,
1244

 where some of the suggestions were adopted recently in the CIA2012 

which applies now to consumer insurance instead of the MIA1906 which still applies for 

business insurance.  

While tracing the historical development of good faith in Saudi insurance law, it is observed 

that good faith as so far as concerning disclosure and honest representation was first 

mentioned in the sphere of insurance laws in the CCL1931, section 11, which mainly 

concerns marine insurance. Article 342 of the CCL1931 provides the consequences of non-

disclosure and misrepresentation by the assured regarding the information that must be 

included in the insurance contract, and the consequences of any disparity in information 

between the bill of lading and the insurance contract. However, the article does not announce 

that the contract of insurance is a contract of good faith as in English insurance law.
1245

 This 

                                                                                                                                                        

1241
 London Assurance v Mansel (1897) CH D 363.  

 

1242
 MIA1906, ss17-20. 

1243
 MIA1906, s17.  The remedy is an all or nothing remedy and it is not much of a benefit to the assured 

especially if the loss occurred as he will prefer to be indemnified rather to avoid and have the premiums back; 

For a detailed analysis of the remedies, See for example: H. Bennett, ‘Mapping the Doctrine of Utmost Good 

Faith in Insurance Contract Law’ [1999] LMCLQ 165, 211 ; Sir A. Longmore, ‘An Insurance Contracts Act for 

a New Century’ [2001] LMCLQ 356, 366; P. Eggers, ‘Remedies for the Failure to Observe the Utmost Good 

Faith’ [2003] LMCLQ 249, 255; See Ch 7. 

1244
 For example: LCCP2007, LCCIL2009; LCCP2011; LCCP2012. 

 

1245
 MIA1906, s 17.  
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approach can be justified since good faith must be evident in all contracts in Saudi laws as it 

is not an idiosyncrasy of the insurance contract per se.
1246

 The consequence of non-disclosure 

and misrepresentation provided in the article is the avoidance of the insurance contract, even 

if they did not cause the loss.
1247

 However to give that effect, the undisclosed or 

misrepresented facts must lead to a risk other than the risk insured, or lead to a change in the 

degree of the risk.
1248

 In other words, it must have an effect on the conditions of the contract 

if the insurer had known the true or undisclosed facts. It must be noted that the change in the 

risk is not confined to an increasing change. Consequently, even changes which decrease the 

risk can be classified as a ‘change in the risk’ and therefore lead to avoidance. In this sense, it 

seems that the CCL1931 is more stringent than the MIA1906 considering that in the 

MIA1906, facts which diminish the risk are excluded from the ambit of disclosure by the 

assured.
1249

 The reference in deciding the materiality of the information is not clear whether it 

is a prudent insurer or a reasonable assured. Nonetheless, it is the author’s deduction that the 

reference will be the insurer given the strict position in the risk changing conditions. 

What is interesting is that this early introduction of misrepresentation and non-disclosure in 

insurance contracts illustrated in CCL1931 did not have much significance as the law was not 

really applied in practice to insurance cases.
1250

 The reason is that the CCL1931 is a dated law 

and is not considered a comprehensive code that matches the contemporary needs of 

                                                                                                                                                        

 

1246
 See Ch 4 for more. 

1247
 Art 342 CCL1931. 

1248
 Ibid. 

1249
 MIA1906, s 18 (3) (a). 

 

1250
 See Ch3 for more detailed analysis of the situation. 
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society.
1251

 Thus, in practice the legal vacuum is remedied by placing the wording of the 

insurance policy as a reference for any dispute between the parties, which is rather unfair to 

the assured considering that the policy is already underwritten by the insurer which holds 

much power in the contract.
1252

 However, the whole legal situation has changed dramatically 

with the evolvement of the LSCIC2003,
1253

 and also with the announcement of the 

implementing regulations of the law in 2004
1254

 followed by the IMCOCR2008
1255

 and the 

AFR2008.
1256

 All these regulations have introduced a more comprehensive legal framework 

for the relationship between the insurer and the assured including the duty of good faith, 

honest representation and disclosure.
1257

 

According to Art 1 of the IMCOCR2008, the regulation applies to “all insurance and 

reinsurance companies, including branches of foreign insurance and reinsurance companies, 

and insurance related service providers in their dealings with their existing and potential 

customers.” and it aims to set the minimum levels and general principles which must be met 

                                                                                                                                                        

1251
 Ibid. 

1252
 Ibid. 

1253
 By Royal Decree M/32 dated 1/8/2003.  

 

1254
 By decision of the Minister of Finance No 569/1 dated 21/4/2004.  

 

1255
 By decision No 103/429 dated 8/9/2008.  

 

1256
 By decision No 124/429 dated 3/12/2008.   

 

1257
 However, these regulations are not considered purely insurance contract laws as they are mainly directed to 

regulate and guide the insurer.  
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by them. Insurance service providers include brokers, loss assessors, agents etc.
1258

 However, 

reinsurance activities are not governed by the IMCOCR2008.
1259

 The main purpose of the 

IMCOCR2008 is “promoting high standards of business conduct within the insurance 

industry.” 
1260

 Hence, it is evident that it is not purely an insurance contract law per se which 

regulates the duties of both parties of the contract, i.e. the insurer and the assured. However, it 

is a comprehensive code explaining the duties of the insurer, and to a certain extent the 

assured in all what surrounds the insurance operation. Moreover, in practice the 

IMCOCR2008 is what really applies when a dispute rises between parties, given that it is the 

only code dedicated entirely to organising the duties of the parties. For these reasons, the 

author chose the IMCOCR2008 to be the core code for comparison, and not the CCL1931. 

An important highlight of the code is that it applies to both business and consumer insurance 

and provides them with the same degree of protection, which is a positive position.
1261

 This 

can be compared with the English position distinguishing between consumers and 

businesses.
1262

 

The IMCOCR2008 places a general requirement on insurers and insurance service providers 

including insurance intermediaries, loss adjusters, insurance advisors and claims settlement 

                                                                                                                                                        

1258
 Art 5 IMCOCR2008. 

1259
 Art 6 IMCOCR2008; It is not really clear how this can be reconciled with Art 1 IMCOCR2008.  

1260
 Art 2 IMCOCR2008. 

1261
 See Art 5 and Art 6 IMCOCR2008 concerning scope and exemptions. 

 

1262
 The MIA1906 applies to business insurance, while the CIA2012 applies to consumer insurance; See also 

Insurance Conduct of Business Sourcebook (ICOBS);  ICOBS 2.1; See FCA, Insurance Conduct of Business 

Sourcebook: FCA Handbook, Release 122 (FCA February 2012) found in 

<http://fsahandbook.info/FSA/html/handbook/ICOBS/2/1. > accessed 24 March 2012. 

http://fsahandbook.info/FSA/html/handbook/ICOBS/2/1
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professionals to act in an honest, fair and transparent fashion and to fulfill their obligations 

towards their customers under the laws, regulations and the regulator’s (SAMA) 
1263

 

guidelines.
1264

 This general requirement of honesty, fairness and transparency or ‘good faith’ 

implies refraining from any non-disclosure or misrepresentation.
1265

 Nonetheless, it is 

interesting to note that, unlike the MIA1906, which announces that good faith must be 

observed by both the insurer and the assured in the insurance contract;
1266

 the IMCOCR2008 

does not place such a general duty on the assured and only confines it to the insurer and the 

insurance service providers.
1267

 This approach can be justified in light of the regulation’s aim 

as it is more of a guideline to insurers and insurance professionals rather than assureds.
1268

 On 

the other hand, the IMCOCR2008 includes other parties in the duty of good faith which are 

the insurance services providers including insurance intermediaries, loss adjusters, claim 

handling professionals and insurance advisors, something not observed under the 

MIA1906.
1269

  

                                                                                                                                                        

1263
 SAMA stands for the Saudi Arabian Monetary Agency, which regulates insurance activities in Saudi Arabia.  

 

1264
 Art 11 IMCOCR2008. 

1265
 Ibid.  

 

1266
 MIA1906, s17. 

 

1267
 Art 11 IMCOCR2008; However, in practice the Insurance Violation and Dispute Resolution Committee 

(IVDRC) requires good faith from both insurance parties: the assured and the insurer. Also, later in the 

IMCOCR2008, specifically in article 37 the assured is required to disclose all material information. Therefore, 

stressing good faith on the insurer in article 11 of the IMCOCR2008 may be misleading as good faith is required 

also from the assured; for more see below under 5.5.  

1268
 Art 1, 2 IMCOCR2008; See above. 

1269
 MIA1906, s 17. 
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Based on the above mentioned, it can be concluded that ‘good faith’ based on the perceptions 

of the IMCOCR2008 is “fair, transparent and honest acts by insurers and insurance service 

providers, and it also includes discharging their duties under the relevant laws and regulations 

towards the customers”.
1270

Conversely, the English insurance law concept of good faith is not 

clear. The MIA1906 which applies to business insurance in section 17 announces that the 

contract of marine insurance is a contract of utmost good faith, but without explaining exactly 

what is meant by the term “good faith”. However, it follows this with articles on disclosure 

and honest representation.
1271

 In sharp contrast, the CIA2012 which applies to consumer 

insurance does not announce that the insurance contract is a contract of utmost good faith. 

Instead, it removes any rule of law or application related to the utmost good faith including 

what is embedded in section 17 of the MIA1906, abolishes the duty of disclosure, and the 

consumer assured will be only required to take reasonable care not to make a 

misrepresentation.
1272

 

It must be noted that the ICOBS contains numerous guidelines for insurers and insurance 

intermediaries reflecting good faith in treating customers. This can be observed when the 

ICOBS requires the insurers and the insurance intermediaries to communicate with customers 

in a fair manner, with clarity, and without misleading them.
1273

 That will also apply to the 

communications regarding financial promotions, where reasonable steps must be taken to 

ensure their clarity and fairness, and where if such clarity and fairness become absent, the 

                                                                                                                                                        

1270
 Art 11 IMCOCR2008. 

1271
 MIA1906, ss 18-20.; See Ch 4 under 4.2.1 for interpretations of good faith in consumer general contracts. 

 

1272
 CIA2012, ss 2, 11.  

 

1273
 ICOBS 2.2.2. 
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approval must be withdrawn with notification.
1274

  Fairness was mentioned in the ICOBS as 

well with regard to handling customers’ claims, and managing the conflict of interest that 

may arise.
1275

 Additionally, the ICOBS numerates detailed disclosure requirements reflecting 

yet again good faith in the transaction.
1276

  

Nonetheless, despite these fairness obligations on the insurers and the insurance 

intermediaries in the ICOBS, it is difficult to say that they are identical to the general duty of 

good faith embedded in section 17 of the MIA1906. The reason is that such fairness 

obligations are owed by the insurance intermediaries and the insurers, to the customers or  

assureds, whereas  the duty of good faith under section 17 of the MIA1906,  is owed by the 

insurer and the assured to each other.  Also, the fairness requirements towards the assured in 

the ICOBS are not general compared to the MIA1906, and only relate to certain instances, 

e.g. communication, claims handling, and managing conflict of interest.  

In respect of the proposed reforms for business insurance, the LCCP2012 proposes rather a 

different approach regarding the duty of good faith.
1277

 It suggests maintaining the duty of 

good faith embedded in section17 of the MIA1906 but as an “interpretative principle” which 

does not allow any cause of action or remedies to the parties.
1278

 Instead the remedies for 

what can be considered a breach of  the duty, e.g. by non-disclosure, or late payment of a 

claim must be specified for each type of breach in a direct manner in the law itself.
1279

 The 

                                                                                                                                                        

1274
 ICOBS 2.2.3; This will apply to pricing claims as well, see ICOBS 2.2.4. 

1275
 ICOBS 8.1.1; ICOBS 2.3. 

1276
 See below under 5.3 for detailed disclosure duties. 

1277
 LCCP2012 paras 10.1–10.19. 

1278
 Ibid. 

1279
 Ibid.  
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duty of good faith will have an effect as a ‘shield’ colouring the contractual obligation, e.g. 

using it to refrain the insurer from relying on exclusion clauses in bad faith, not as a ‘sword’ 

with its own remedies.
1280

  

In the draft clauses of the forthcoming Insurance Contract Law Draft Bill issued recently by 

the Law Commissions,
1281

 the LCCP2012 proposals are adopted as the remedy of avoidance 

based on the duty of good faith is abolished, and therefore parties will no longer be allowed to 

avoid the contract based on breaching the principle of good faith.
1282

  As a result, section 17 

of the MIA1906 will be modified as the remedy of avoidance will be removed, while it will 

still state that insurance is a contract of utmost good faith.
1283

 Nonetheless, the content of the 

duty of good faith is not determined by the draft clauses and it is left to common law. It must 

be noted that such position of the duty of good faith will apply to non-consumer insurance in 

both the pre- and post-contractual stage, while it will apply to consumer insurance for the 

post-contractual stage only. The reason is that the CIA2012 which governs consumer 

insurance amends the MIA1906 and the common law position regards the pre-contractual 

stage only, while the post-contractual stage is left as it is in common law and the 

MIA1906.
1284

   

                                                                                                                                                        

1280
  Ibid; See Ch 7 below for more about this point.  

1281
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm> 

accessed in 28 March 2014. 

1282
 Insurance Contract Law Draft Bill, cl 14. 

1283
 Ibid, cl 14(3). 

1284
  R. Merkin, Colinvaux Law of Insurance (9

th
 edn, Sweet and Maxwell 2013) para 6-002A; See below under 

5.9. 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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As will be seen later, the Draft Bill stipulates clauses for fraudulent claims and late insurance 

claim payment.
1285

 Therefore, the duty of good faith can be beneficial in regulating post-

contractual duties in the sense that it can determine when the term is implied in the contract; 

however, this is the common law position anyway.
1286

 Courts used the duty of good faith  to 

prevent the insurer from using a contractual right in bad faith,
1287

 and the Law Commissions 

opted  to leave the approach of the courts as it is regarding using good faith in this way and 

other similar ways, as a “shield colouring the contractual obligation” rather than a “sword 

with its own remedies”.
1288

  

  

                                                                                                                                                        

1285
 Ibid, cls 11-13. 

1286
 Butler and Merkin's Reinsurance Law; See below under 5.9. 

1287
  See LCCP2011 paras, 3.9 - 3.15; See below under 5.9. 

1288
 See LCCP2011 para 4.40; See below under 5.9. 
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 5.3 NON-DISCLOSURE AND MISREPRESENTATION 

 I English Insurance Law: 

MIA1906: 

Under the MIA1906, which applies to business insurance contracts, disclosure by the assured 

is highlighted in section18. The section gives conditions to the information which must be 

disclosed by the assured before the conclusion of the contract, namely that it must be material 

to the risk according to its influence over a prudent insurer, and known to the assured or 

deemed to be known by him. 
1289

 Also, the section numerates circumstances which do not 

need to be disclosed by the assured if the insurer does not ask about them, namely: 

circumstances decreasing the risk, matters known or deemed to be known by the insurer and 

the insurer is deemed to know, matters of common knowledge, and matters which ought to be 

known by him in the ordinary course of business, matters which are waived by the insurer, 

and matters which are subject to a warranty.
1290

 Common law has added a requirement of 

inducement, even though it is not included in the MIA1906.
1291

  To prove non-disclosure, the 

insurer must prove that on balance of probabilities, the risk presentation did not reflect the 

whole picture.
1292

 

                                                                                                                                                        

1289
 MIA1906, s 18(1); Materiality and knowledge will be tackled in detail in the next sections under 5.6 & 5.7.  

 

1290
 MIA1906, s 18(3). 

 

1291
 Pan Atlantic Insurance Co v Pine Top Insurance Co Ltd [1994] 3 All ER 581. 

1292
 Rendall v Combined Insurance Company of America [2005] EWHC 678 (Comm), [2006] Lloyd’s Rep IR 

732; See Pan Atlantic Insurance Co v Pine Top Insurance Co Ltd [1992] 1 Lloyd’s Rep 101 [106] (Waller J) 

where at first instance it was decided that the disclosure made by the brokers regarding the reassured’s claims 

was enough as full documents were presented regarding the periods of previous claims, even though the brokers 
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Disclosure by the agent is stressed in section 19 of the MIA1906, which requires the agent 

before the conclusion of the contract to disclose material information known by him or 

deemed to be known by him or those that the assured is required to disclose.
1293

  

In respect of misrepresentation, the parties in an insurance contract must refrain from any 

positive misrepresentation as the situation in general common law and that is indicated by 

section 20(1) of the MIA1906 which states that:  

“Every material representation made by the assured or his agent to the insurer during the 

negotiations for the contract, and before the contract is concluded, must be true. If it be 

untrue the insurer may avoid the contract.” 

Hence, the insurer will be entitled to avoid the contract for misrepresentation as in the 

previous provision if certain conditions are satisfied. Firstly, there must be a representation 

which means a precise statement which the insurer can rely on reasonably to enter the 

                                                                                                                                                        

turned the reinsurers’ attention to the more favourable period to the reassured. Waller J submitted that brokers 

are not required to teach reinsurers how to do their jobs as reinsurers should have examined the earlier claims 

period documents presented to them since they are usually the most important. However, they did not although 

they were presented to them. Such an approach was supported by the Court of Appeal and the majority of the 

House of Lords (Pan Atlantic Insurance Co v Pine Top Insurance Co Ltd  [1993] 1 Lloyd’s Rep 496, [1994] 3 

All ER581). Compare with  WISE Underwriting Agency Ltd v Grupo Nacional Provincial SA [2004] EWCA Civ 

962, [2004] Lloyd's Rep IR 764, where it was found that disclosure made was insufficient. Incomplete 

disclosure can amount to positive misrepresentation; however, non-disclosure can be claimed even though it is 

not the situation. (In the case disclosing that the shipment contained clocks, it did not amount to disclosing  in 

that it contained  Rolex watches.) 

 

1293
 See Ch 6 for more. 
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contract, and  therefore  mere puffs
1294

 or implicit statements 
1295

  are not capable of incurring 

misrepresentations as they are not considered representations. Also a representation requires  

a positive step; however, non-disclosure can amount to a misrepresentation in certain 

situations
1296

 including when the insurer asks an express question, as silence here in front of 

such a question can be construed as a negative answer, 
1297

 literally true statement but 

misleading.
1298

 Also, for the insurer to avoid the contract, the representation must be a matter 

of fact.
1299

 The MIA1906 states that a representation can be of a matter of fact, expectation or 

                                                                                                                                                        

1294
 Allianz Via Assurance v Marchant (unreported,1997) (describing  a business by  saying that it is “very 

prestigious”  was considered a puff and not a representation); Clapham v Cologan (1813) 3 Camp 381  (no 

representation that the ship is English because its name was English); It must be noted that such puffs are less in 

commercial transactions compared to general contracts. Differentiation between mere puffs and representations 

which are meant to make an effect on the other contracting party does exist in general contract law (See Ch 4 for 

more); See also Limit No 2 Ltd v Axa Versicherung AG [2007] EWHC 2321 (Comm), [2008] Lloyd’s Rep IR 

330; Vague statements  are usually  not considered material or capable of inducing the insurer to the contract 

(Crane v Hannover Ruckversicherungs-Aktiengesellschaft [2008] EWHC 3165 (Comm), [2010] Lloyd’s Rep IR 

93); That is similar to general contract law (See Ch 4 for more).  

1295
 Feasey v Sun Life Assurance Co of Canada [2002] EWHC 868 (Comm), [2002] Lloyd's Rep IR 807 ; ERC 

Frankona Reinsurance v American National Insurance Co [2005] EWHC 1381 (Comm), [2006] Lloyd's  Rep IR 

157. 

1296
  See HIH Casualty & General Insurance v Chase Manhattan Bank [2003] UKHL 6, [2003] Lloyd’s Rep IR 

230. 

1297
 Roberts v Avon Insurance Co Ltd [1956] 2 Lloyd’s Rep 240;  Roberts v Plaisted [1989] 2 Lloyd’s Rep 341. 

1298
 Especially if the question to the assured was clear and unambiguous; See for example: Cazenove v British 

Equitable Assurance Co (1859) 29 LJCP 160; London Assurance Co v Mansel  (1879) 11 Ch D 363; 

Condogianis v Guardian Assurance Co Ltd [1921] 2 AC 125.  

 
1299

 Godfrey v Britannic Assurance Co Ltd [1963] 2 Lloyd’s Rep 515. 
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belief.
1300

 However, it later states that there will be no liability for the statements of belief or 

expectation as long as they are made in good faith.
1301

  Similar to general contract law, 
1302

 

the statement of belief here can be regarded as one of fact if the assured does not genuinely 

hold the belief at the time of the statement,
1303

 and the decision of classifying the statement as 

one of belief or fact is rather difficult.
1304

 Also a statement of expectation can be regarded as a 

                                                                                                                                                        

1300
 MIA1906, s 20(3); The statements  of opinion or belief  are statements where the person making them do not 

hold enough information about them to be certain  that they are perfectly accurate (Hubbard v Golver (1812) 3 

Camp 313 [314-15] (Ellenborough L)) 

1301
 MIA1906, s 20(5);  See : John Wheelton, Lys Seagar and Charles Lane v Edward Brydges Hardisty, Jacob 

Bell and Walter Barker (1857) 8 El & Bl 232 (for statements of belief), Gan Insurance Co Ltd v Tai Ping 

Insurance Co Ltd (No2) [2001] Lloyd’s Rep IR 291 (for statements of expectation); On the issue of when the  

assured honestly holds the opinion, but there were no reasonable grounds for such opinion,  recent cases show 

that honesty is sufficient in making the statement of belief, even though there may not be reasonable grounds for 

such belief (Economides v Commercial Union Assurance Co Plc [1997] 3 All ER 636 ; Rendall v Combined 

Insurance Company of America [2005] EWHC 678 (Comm), [2006] Lloyd’s Rep IR 732 (Such objective test 

does not apply); Zeller v British Caymanian Insurance Co Ltd [2008] UKPC 4, [2008] Lloyd’s Rep IR 545 

(Honesty is enough )). Compare with Bank Leumi Le Israel BM v British National Insurance Co [1988] 1 

Lloyd’s Rep 71 [75] (Saville J). Such an approach is different from what is applied in general contract law 

where statements of belief can incur an actionable misrepresentation if there are reasonable grounds for the 

opinion creating an implied representation (H. Bennett, ‘Statements of Fact and Statements of Opinion in 

Insurance Contract Law and General Contract Law’ (1998) 61 MLR 886; Brown v Raphael [1958] Ch 636; See 

Ch 4). 

 
1302

 Bisset v Wilkinson [1927] AC 177. 

1303
 Economides v Commercial Union Assurance Co Plc [1997] 3 All ER 636. 

1304
 For example, see:  Life Association of Scotland v Forster (1873) 11 M (Ct of Sess) 351 (statements by the 

assured in a life policy regards his health is construed as matters of belief) ; See also Joel v Law Union & Crown 

Insurance Co [1908] 2 KB 863; Compare with  Thomson v Weems (1884) 9 App Cas 671 (a statement made by 

the assured about his habits was construed as a matter of fact) ; Godfrey v Britannic Assurance Co Ltd [1963] 2 
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matter of fact if the assured does not genuinely hold the expectation at the time of making the 

statement.
1305

 In respect of statements of law, they are not capable of making a case of 

misrepresentation if they are false in the insurance context.
1306

   

 Additionally, for the insurer to avoid the contract the statement must be untrue and the 

standard for the truth of the statement is set to be “if it be substantially correct, that is to say, 

if the difference between what is represented and what is actually correct would not be 

considered material by a prudent insurer”. 
1307

 The decision on the truth of the statement can 

                                                                                                                                                        

Lloyds Rep 515 (failure to disclose a visit to the doctor is construed as a matter of fact which is material and 

must be disclosed although the assured was ignorant of anything serious wrong with him). The standard will be 

the impact of the used words on a prudent insurer (Highland Insurance Co v Continental Insurance Co [1987] 1 

Lloyd’s Rep 109; Crane v Hannover Ruckversicherungs-Aktiengesellschaft [2008] EWHC 3165 (Comm), 

[2010] Lloyd’s Rep IR 93).  

 

1305
 Bowden v Vaughan (1809) 10 East 415; Highland Insurance v Continental Insurance [1987] 1 Lloyd’s Rep 

109. 

1306
  Examples of statements of law in insurance contracts include those regarding the insurable interest (Harse v 

Pearl Life Assurance Co [1904] 1 K B 558); however, the situation of those statements  relating to the 

construction of the policy or its limits is unclear (Re Hooley Hill Rubber and Chemical Co Ltd and Royal 

Insurance Co [1920] 1 K B 257) ; It must be noted that the differentiation between statements of fact and law is 

hard in general contract law (See Ch 4 for more; See also Kleinwort Benson v Lincoln City Council [1998] 

UKHL 38, [1998] 4 All ER 513).  

1307
 MIA1906, s 20(4);  See Sirius International Insurance Corp v Oriental Assurance Corp [1999] Lloyd’s Rep 

IR 343 (a statement to the sprinkler’s installation was found  to be untrue as the difference  between the 

representation and the truth was material); compare with Crane v Hannover Ruckversicherungs-

Aktiengesellschaft  [2008] EWHC 3165 (Comm), [2010] Lloyd’s Rep IR 93; The standard will also be  applied 

to literally true statements implying false information, and to partially true statements. 
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be hard 
1308

 and the matter is considered within the customs applied for the trade in 

context.
1309

 The approach of the courts generally seems to favour the assured by supporting 

the accuracy of his statements.
1310

   Other requirements for the misrepresentation to be 

actionable are that it must be made by the assured himself  or someone authorised  to act  on 

his behalf  in making  statements, e.g. agent,
1311

 and  it must be material to a prudent insurer 

in  his decision in entering the contract or fixing the premium.
1312

 Also common law has 

added a requirement of inducement even though it is not included in the MIA1906.
1313

 It must 

be noted that the insurer will have the right to avoid if the misrepresentation was actionable 

disregarding the assured’s state of mind, as there will be no difference between fraudulent, 

innocent, or negligent misrepresentations as regards his right of avoidance and that applies to 

non-disclosure.
1314

 Also there is no causation required between the loss and the non-disclosed 

or misrepresented fact as only materiality and inducement are required.
1315

  

                                                                                                                                                        

1308
 Assicurazioni Generali SpA v Arab Insurance Group (BSC) [2002] EWCA Civ 1642, [2003] Lloyd’s Rep IR 

131. 

1309
 Chaurand v Angerstein (1791) Peake 61.    

1310
 Friedlander v London Assurance Company (1832) 1 Mood & R 171; Wulfson v Switzerland General 

Insurance Co Ltd (1940) 67 Ll L Rep 190; but compare with  Doe d Pitt v Laming (1814) 4 Camp 73 ; Barnett 

& Block v National Parcels Insurance Co Ltd  (1942) 73 Ll LR  Rep 17.  

1311
 International Lottery Management Ltd v Dumas [2002] Lloyd’s Rep IR 237. 

1312
 MIA1906, s 20(2); See below for more details on materiality  under 5.7. 

1313
 Pan Atlantic Insurance Co v Pine Top Insurance Co Ltd  [1994] 3 All ER 581; See below for more details 

on inducement under 5.8. 

 
1314

 Dennistoun v Lillie (1821) 3 Bli 202; Hamilton & Co v Eagle Star and British Dominions Insurance Co Ltd 

(1924) 19 Ll L Rep 242; Graham v Western Australian Insurance Co Ltd (1931) 40 Ll  LR 64 [66]. The 

difference in the assured’s state of mind may be considered for other purposes,  e.g. the return of premium to the 
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CIA2012 : 

The position for consumer assureds has changed with the announcement of the CIA2012, 

where they will be subject to its provisions instead of the MIA1906 which will only apply to 

business assureds.
1316

 The main highlight of the CIA2012 is that the duty of disclosure is 

abolished and replaced with the duty to take reasonable care not to commit a 

misrepresentation.
1317

 Furthermore, only qualifying misrepresentation will entitle the insurer 

to a remedy against the consumer assured and this happens when:  

“(a) the consumer makes the misrepresentation in breach of the duty set out in section 2(2), 

and 

                                                                                                                                                        

assured, as he will not be entitled to a return of premium when the insurer avoids the policy  if he was fraudulent 

(MIA1906, s 84(1)); For more discussion on the matter see below under 5.6. 

1315
 Pan Atlantic Insurance Co v Pine Top Insurance Co Ltd  [1994] 3 All ER 581. 

1316
  Royal assent has been given to the CIA2012 on the 8

th
 of March 2012, and it came into effect on the 6

th
 of  

April 2012; See above under 5.1.  

1317
 CIA2012, s 2; See also CIA2012, s 11; It must be noted that the results of the distinction under the MIA1906 

(which no longer applies to consumers) between statements of opinion, intention and fact for misrepresentation 

purposes can be reached similarly under the CIA2012. If the assured did not possess the intention or the opinion 

in the first place, he will be deemed not to have acted in reasonable care and therefore has made a 

misrepresentation provided inducement is satisfied (CIA212, ss 2, 4; see below). The difficulty in distinguishing 

between matters of fact and intention can be resolved by stipulating warranties for the future which if breached, 

the risk automatically will not attach. Using warranties to the future is still allowed by the CIA2012. On the 

issue of requiring reasonableness in holding the opinion (see above), the CIA2012 can be more on the insurer’s 

side since it requires a standard of a reasonable consumer for the duty to take reasonable care not to misrepresent 

(CIA2012, ss 2(2), 3(3) ) ; R. Merkin, Colinvaux Law of Insurance (9
th

 edn, Sweet and Maxwell 2013) para 6-

013-6-014. 
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(b) the insurer shows that without the misrepresentation, the insurer would not have entered 

into the contract (or agreed to the variation) at all, or would have done so only on different 

terms.”
1318

 

 

The qualifying misrepresentation can be deliberate or reckless, or careless, and remedies 

available to the insurer will differ accordingly.
1319

 However, the CIA2012 did not provide a 

definition for misrepresentation which is left to common law. 
1320

 

The requirement of positive step is needed, but the CIA2012 provides that if the insurer asks 

the assured to confirm or alter any information which is given on a prior occasion and the 

assured did not do that, such conduct can amount to a misrepresentation.
1321

   

 

The use of methods converting all the assured’s pre-contractual representations into the terms 

of the contract or warranties is not allowed by the CIA2012.
1322

 It must be noted that the 

CIA2012 amends the common law and the MIA1906 for consumer assureds regard the pre-

contractual period, therefore the possible post-contractual period duties under the common 

law and the MIA1906 are left untouched. 
1323

 

                                                                                                                                                        

1318
 CIA2012, s 4 (1).  

1319
 See CIA2012, s 5 for definitions of deliberate, reckless and negligent misrepresentation; See below for more 

explanation under 5.6. 

 

1320
 R. Merkin, Colinvaux Law of Insurance (9

th
 edn, Sweet and Maxwell 2013) para 6-007A. 

1321
 CIA2012, s 2(3); That can be imagined when renewing the policy for example; such position is similar to 

common law (See Ch 4). 

1322
 CIA2012, s 6; Therefore the law on warranties is not relevant, and misrepresentation will be treated 

according to the CIA2012 which will provide the remedies.  

1323
 R. Merkin, Colinvaux Law of Insurance (9

th
 edn, Sweet and Maxwell 2013) para 6-002A. 
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LCCP2012: 

As for business assureds, in contrast with the CIA2012, the LCCP 2012 suggests retaining the 

duty of disclosure, before concluding the contract as a default rule, and disclosure will  

include every material information providing a fair presentation of the risk which the assured 

actually knows or ought to know.
1324

 After such disclosure of information, the insurer must 

promptly ask further questions, which a reasonable careful insurer will ask the assured. If the 

insurer fails to do so, he will not be allowed to any remedies related to the information that 

could have been revealed by those further questions,
1325

 and the LCCP2012 suggests making 

such an approach statutory rather than having it only included within the waiver doctrine.
1326

  

It is worth noting that the LCCP2012 suggests leaving the remaining aspects of waiver to 

courts, and therefore keeping section18 (3) (c) of the MIA1906 regarding information waived 

by the insurer which need not to be disclosed as it is.
1327

 

For matters which need not to be disclosed unless the insurer asks about them, the LCCP2012 

suggests modifying section 18(3) (b) regarding the matters which the insurer is presumed to 

have knowledge about, to include common knowledge matters,
1328

 common trade risks which 

are supposed to be known by a careful insurer,
1329

 matters which are already known to the 

                                                                                                                                                        

1324
 LCCP2012 paras 5.68–5.77. 

1325
 Ibid. Those enquiries must correspond to the nature of the business insurance, its category and complication. 

(See  below under 5.6, 5.7 for more details).  

 

1326
 Ibid. 

 

1327
 Ibid 5.77. 

1328
 Ibid 8.44. 

1329
 Ibid 8.45. 
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insurer meaning the “directing mind and will of the insurer” and the one making the 

underwriting decision.
1330

 The LCCP2012 does not suggest amendments regarding the other 

matters in section 18 of the MIA1906 which do not need to be disclosed. 

 In respect of misrepresentation, the LCCP 2012 suggests that material representations which 

the business assured know about or ought to know about must always be true, while other 

representations are required to be concluded in good faith. Such a test of knowledge will be 

similar to the one in section 18 of the MIA1906, rather than differentiating between matters 

of fact, and matters of belief or expectation in section 20 of the MIA1906.
1331

  Also, the 

LCCP 2012 differentiates between dishonest and non-dishonest conducts for both non-

disclosure and misrepresentation.
1332

 Different remedies are suggested depending on the 

honesty of the business assured.
1333

  In the draft clauses of the forthcoming Insurance 

Contract Law Draft Bill recently issued by the Law Commissions, most of the LCCP2012 

proposals are incorporated.
1334

 However, the duty of disclosure and representation is included 

under the duty to ‘make a fair presentation of the risk’ and it applies only to non-consumer 

insurance.
1335

 Specifically, the Draft Bill in part 2 which applies to non-consumer 

                                                                                                                                                        

1330
 Ibid 8.46. 

1331
 Ibid, 6.91–6.94 (for more details see below under 5.6). 

 

1332
 Ibid, 9.1-9.77; for more on definitions see below under 5.6. 

1333
 Ibid; for more on remedies see Ch 7. 

 

1334
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014. 

1335
 Insurance Contract Law Draft Bill, cls 2, 3, 4. 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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insurance,
1336

 states that it is a duty on the proposer,
1337

 before the insurance contract or 

variation to make a fair presentation to the risk,
1338

 which can be in a document/s or orally,
1339

 

and such duty is:
1340

 

(a) which discloses every material circumstance which the proposer knows or ought to know, 

or (taking the information provided by the proposer in the round) gives the insurer sufficient 

information, in relation to those material circumstances, to put a prudent insurer on notice 

that it needs to make further inquiries [as to circumstances which may prove material], 

(b) which makes that disclosure in a manner which would be reasonably clear and accessible 

to a prudent insurer, and 

(c) in which every material representation as to something the proposer knows or ought to 

know is substantially correct; or, if as to something else (such as a matter of expectation or 

belief), is made in good faith. 
1341

 

Hence, the above duty basically contains three main elements, namely: what the proposer 

should disclose, the presentation of information disclosed, and a requirement of truth for 

material representations.
1342

 The duty to make a fair presentation of the risk above will 

                                                                                                                                                        

1336
 Ibid, cl 2(1). 

1337
 Ibid, cl 1, for definition of the proposer.  

1338
 Ibid, cl 2, 3, 4. 

1339
 Ibid, cl 4(3). 

1340
 The content of the duty is embedded in the Insurance Contract Law Draft Bill, cl 4(1). 

1341
 Ibid. 

1342
 Ibid; The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  

Draft Clauses (Jan 2014)  found in 

 

 



296 

 

 

substitute sections 18, 19, and 20 of the MIA1906.  It also allows active rather than passive 

underwriting with insurers involved in the disclosure and fair presentation of the risk process 

by asking questions.
1343

 Even when the proposer does not disclose material information, but 

makes a satisfying disclosure alerting a reasonable insurer to ask questions which would 

reveal such material information when answered, that would be sufficient for the duty to be 

fulfilled.
1344

  The second element is regard the presentation of the information disclosed, 

which will have an impact on diminishing  lengthy and complex presentations  of information 

disclosed by the proposer, where  large information can be dumbed in front of the insurer, and 

which was allowed under the MIA1906.
1345

 The third element which is in respect of material 

representations will have an effect on reducing the difference between non-disclosure and 

misrepresentation by having the same standard for material disclosed information and 

                                                                                                                                                        

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014 , para 2. 19. 

1343
 The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft 

Clauses (Jan 2014 )  para 2.25. 

1344
 Insurance Contract Law Draft Bill, cl 4(1)(a); The Law Commission And Scottish Law Commission , 

Reforming Insurance Contract Law: Initial  Draft Clauses (Jan 2014 ) para 2.24; This is already followed by 

courts, for example in Container Transport International Inc v Oceanus Mutual Underwriting Association 

Bermuda Ltd [1984] 1 Lloyd's Rep 476 ; Garnat Trading & Shipping (Singapore) Pte Ltd and Another v 

Baominh Insurance Corporation [2011] EWCA Civ 773, [2011] 2 Lloyd's Rep 492. 

1345
 Insurance Contract Law Draft Bill, cl 4(1)(b); Whether the presentation of information is accessible or not to 

a prudent insurer is a matter of fact in every case and it will depend on the relevant circumstances, for example,  

it can be acceptable if the non-consumer proposer disclosed large amount of information, but the material issues 

were emphasised; The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: 

Initial  Draft Clauses (Jan 2014) paras 2.27-2.29. 

http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
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material representations, namely: “what the proposer knows or ought to know”. 
1346

 The 

standard for the material representation to be substantially correct is similar to the 

MIA1906,
1347

  as it is set to be where the difference between the representation and what is 

actually correct is not considered material by a prudent or reasonable insurer.
1348

 The non-

consumer proposer will not guarantee that the statements are true for something beyond his 

knowledge which is a change from the previous position.
1349

 The non-consumer proposer has 

the right before entering the contract to withdraw his representation or correct it.
1350

   

It must be noted that like the position for consumer insurance,
1351

 the draft Bill states that for 

non-consumer insurance, using the basis of the contract clauses or any method to convert all 

pre-contractual statements into warranties is forbidden.
1352

 Thus, the pre-contractual 

statements will be treated as representations and the rules above will apply accordingly.
1353

 

                                                                                                                                                        

1346
  Insurance Contract Law Draft Bill, cl 4(1)(c); The Law Commission And Scottish Law Commission, 

Reforming Insurance Contract Law: Initial  Draft Clauses (Jan 2014 ) paras  2.30-2.34, see Pan Atlantic 

Insurance Co v Pine Top Insurance Co Ltd [1994] 3 All ER 581 [594] (Mustill L); The standard was different 

between disclosure and misrepresentation under the MIA1906, ss18, 20.  

1347
 MIA1906, s 20(4). 

1348
 Insurance Contract Law Draft Bill, cl 4(7).  

1349
 Ibid, cl 4(1)(c), MIA1906, s 20. 

1350
  Insurance Contract Law Draft Bill, cl 4(8). 

1351
 CIA2012, s 6. 

1352
 Insurance Contract Law Draft Bill, cl 8.  

1353
 Butler and Merkin's Reinsurance Law. 
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For matters which need not to be disclosed by the non-consumer proposer when the insurer 

does not ask any questions regarding them, the draft Bill clarifies the meaning of: what is 

known to the insurer, and presumed to be known by the insurer which was not clarified 

enough under the MIA1906.
1354

 It also clarifies another category of matters which need not to 

be disclosed, i.e. ought to be known to the insurer generally.
1355

 It keeps circumstances 

decreasing the risk, waived by the insurer, and covered by a warranty as they are under the 

MIA1906.
1356

  

To be specific, the draft Bill puts matters which need not be disclosed under exceptions to 

make a fair presentation of the risk 
1357

 and such matters include: matters known to the 

insurer,
1358

 matters which ought to be reasonably known by the insurer,
1359

 and matters 

presumed to be known by the insurer.
1360

 Additionally, the exceptions include matters 

decreasing the risk,
1361

  matters which the insurer waives,
1362

 or covered by a warranty 

whether express or implied, and therefore there will be no need to disclose them.
1363

 It should 

                                                                                                                                                        

1354
 Insurance Contract Law Draft Bill, cls 6(2),6(4). such definitions will be discussed later under 5.6. 

1355
 Ibid, cl 6(3). 

1356
 Ibid, cl 6(1)(a), (e),(f), MIA1906, s 18(3)(c),(d). 

1357
 Ibid, cl 6. 

1358
Ibid, cl 6(1)(b). 

1359
 Ibid, cl 6(1)(c). 

1360
 Ibid, cl 6(1)(d). 

1361
 Ibid, cl 6(1)(a). 

1362
 Ibid, cl 6(1)(e). 

1363
 Ibid, cl 6(1)(f). 
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be noted that the draft Bill incorporates dishonest conduct in the LCCP2012, as deliberate or 

reckless breaches to the duty to make a fair presentation of the risk, while non-dishonest 

conduct is incorporated as neither deliberate nor reckless breaches, where different remedies 

will apply to each.
1364

  

ICOBS: 

Regarding disclosure by the insurer or the intermediary, the ICOBS contains numerous 

disclosure requirements imposed on insurance companies and insurance mediation companies 

when dealing with their customers.
1365

 The insurance intermediary status must be disclosed to 

the client including information about itself, the complaints process, and its fees before 

concluding the insurance contracts, and upon any amendments or renewals.
1366

 Also, the 

insurer or the intermediary must ensure that the commercial customer knows what type of 

information must be disclosed, and that can be by explaining the disclosure duty of material 

information, and the consequences of failing to disclose, as well as by asking clear questions 

of material information to the insurance contract.
1367

  For consumers, the insurer or the 

intermediary has to explain the duty to take reasonable care not to misrepresent and the 

results of being negligent, deliberate or reckless in making a misrepresentation.
1368

 Also he 

                                                                                                                                                        

1364
 Ibid , cl 7. 

1365
 See below; The rules apply to insurers and insurance intermediaries, see ICOBS 1.1.1; for more detailed 

disclosure duties on the intermediaries, see Ch 6. 

1366
 ICOBS 4.1; See also Ch 6 for details on intermediaries.  

 

1367
 ICOBS 5.1.4.  

 

1368
 Ibid. 
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has to ask clear and unambiguous questions to customers on the matters relevant to the 

insurance contract or the variation.
1369

  

A general highlight of the ICOBS is that it requires a high level of product disclosure from 

the insurer and the intermediary.
1370

 In fact, insurers and intermediaries must take steps before 

and after concluding the insurance contracts and during renewals and midterm changes 

ensuring that the customer possesses suitable information in a good time about the policy and 

its price, facilitating informed decisions.
1371

 Moreover, in general insurance contracts, the 

insurer or the intermediary must reveal to the customer the applicable law and the measures 

that can be taken in the event of a complaint.
1372

 They must also disclose before concluding 

the insurance contract to consumers their right to cancel the policy with details including its 

conditions, duration, payment requirements, and the results of not using the right.
1373

 The 

ICOBS stresses the importance of price disclosure as well, where it requires the insurers and 

the intermediaries to disclose to consumers the price of the premium independently, if the 

policy was sold as part of other goods or services and if the policy is compulsory to such 

goods or services.
1374

 Another important aspect of disclosure is the disclosure of fees and 

                                                                                                                                                        

1369
 Ibid. 

1370
 ICOBS 6.1.5–6.1.10; See also Ch 6 for more details on intermediaries. 

1371
 Ibid.  

 

1372
 ICOBS 6.2.2. 

 

1373
 ICOBS 6.2.5. 

 

1374
 ICOBS 6.1.13; For more details on intermediaries see Ch 6.  
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commissions by the intermediaries.
1375

 The ICOBS requires fees disclosure by the 

intermediaries to all customers;
1376

 however, it does not provide the same level of 

transparency for commissions, as they are only disclosed upon request and only to 

commercial customers.
1377

 Regarding misrepresentation by insurers or intermediaries, the 

ICOBS provides that insurers or intermediaries must be fair, clear and not misleading when 

communicating with their customers including financial promotions, where also reasonable 

steps must be taken to ensure such fairness and clarity.
1378

 

 

 II Saudi Insurance Law  

Disclosure: 

In respect of Saudi insurance laws, it can be noticed that, unlike the CIA2012 and similar to 

the MIA1906, disclosure by the assured is still required but for both businesses and 

consumers before concluding the insurance; however, unlike the MIA1906, it is subject to a 

reasonable expectations test.
1379

 Therefore the assured must disclose fully and honestly all 

relevant information according to a reasonable person which is needed for the insurance and 

to underwrite the risk.
1380

 The insurer or the intermediary
1381

  before concluding the contract 

                                                                                                                                                        

1375
 See below; For more details on intermediaries see Ch 6. 

1376
 ICOBS 4.3. 

 

1377
 ICOBS 4.4.  

1378
 ICOBS 2.2.  

 

1379
 Art 42 IMCOCR2008.  

 

1380
 Ibid. 
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has to inform the assureds of their key duties under the policy including the aforementioned 

disclosure duty, along with paying the premium in time.
1382

   

However, regarding disclosure by the insurer or the intermediary, Saudi insurance laws are 

more in line with English insurance laws and the ICOBS requirements. Disclosure by the 

insurer and the intermediary is highlighted throughout the IMCOCR2008. Similar to the 

ICOBS insurers or intermediaries
1383

 are required by the IMCOCR2008 to inform the 

assureds of their duty in disclosure as seen earlier.
1384

 This informing requirement is also 

mentioned by another article in the IMCOCR2008 where it was stressed that the insurer or the 

intermediary must inform the assureds about their duty of disclosure of relevant and accurate 

information at every stage of the contract (application stage, renewals and claims stage).
1385

   

Additionally, insurers or intermediaries must disclose all relevant information to customers in 

a timely, clear, and accurate manner, enabling them to make informed decisions, and they 

must ensure that such information is available to the customers in writing.
1386

 It is interesting 

to note that, unlike the ICOBS where such disclosure and communication comes under the 

                                                                                                                                                        

1381
 It must be noted that the duties under the  IMCOCR2008 apply to other insurance-related  services providers  

besides the intermediary including advisors, claim handling professionals, and loss adjustors. However, for 

brevity, in the text reference will be to insurance intermediaries. 

1382
 Ibid. 

1383
 For more detailed explanation on the intermediaries duties, see Ch 6. 

1384
 Art 42 IMCOCR2008 (See above); ICOBS 5.1.4. 

1385
 Art 32 IMCOCR2008; See also ICOBS 5.1.4. 

 

1386
 Art 15 & 16 IMCOCR2008; See also ICOBS 6.1.5- ICOBS 6.1.10.  
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umbrella of product disclosure relating to the policy,
 1387

 such disclosure in the IMCOCR2008 

comes as a general duty. Hence, it can include any relevant information supporting informed 

decisions, not necessarily in respect of the product sold.
1388

 This approach is  an evidence of 

the increased disclosure obligations on the insurer, and reflects a clear inclination in the 

regulation to protect the assured as the weak party in the contract.  

The minimum information disclosed is further elaborated later in the regulation. This includes 

the legal nature of the company, whether it is an insurer itself, or acting on behalf of the 

insurer, or acting on behalf of the assured.
1389

. Also, any abnormal financial relationship 

between the broker and the insurer (other than the usual commissions) which includes shared 

ownership, and the nature and the scope  of the services and products that the insurer 

delivers.
1390

  

As regards the advice to customers, the insurer or the intermediary must ensure his advice 

addresses the needs of the assured, and that the assured has enough information facilitating 

informed decisions for the service or product which he wants to buy, which may be by 

explaining how the service addresses his needs and the differences between other choices.
1391

 

Further, before accepting the insurance contract, the insurer must disclose the main conditions 

                                                                                                                                                        

1387
 ICOBS 6.1. 

1388
 The IMCOCR2008 in addition to such general duty provides later in the regulation details of disclosure 

duties as regards the product and services sold before the conclusion of the contract (See Art 33, 34, 37 

IMCOCR2008; See below for more details). 

1389
 Art 30 IMCOCR2008. 

1390
 Ibid. 

 

1391
 Art 33, 34 IMCOCR2008. 
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of the product sold upon request from the assureds,
1392

 such as claims and complaints 

handling measures, obligations of the parties, costs of the policy, exclusions and benefits, 

cancellation rights and conditions, renewal dates, any unusual condition which may harm the 

customer, and any policy condition which entitles the insurer for changes after the policy 

starts. 
1393

.  

Another aspect of disclosure by the insurer and the intermediary in the IMCOCR2008, is the 

disclosure of any conflict of interest to the assured to ensure balance and fairness between the 

parties, besides the reasonable steps which must be taken to address such conflict to ensure 

fairness.
1394

 In English law, the ICOBS requires insurers and intermediaries to manage any 

conflict of interest in a fair manner as regards claims handling, including accepting 

inducements.
1395

 However,  the Senior Management Arrangements, Systems and Controls  

(SYSC)
1396

 provides a general  conflict of interest provision which can be applicable 

generally on insurers and insurance intermediaries and widen the scope of the conflict of 

interest .
1397

 The SYSC provides that any conflict of interest must be managed effectively and 

reasonable steps must be taken to prevent it from making any potential material harm to the 

                                                                                                                                                        

1392
 Art 37 IMCOCR2008.  

 

1393
 Ibid; See also ICOBS 6.1.5-6.1.10 (disclosure duty relating to the policy facilitating informed decisions 

including pre- and post-contractual period, renewals and midterm changes); ICOBS 6.2.5. (disclosing 

cancellation  rights to consumers before concluding the insurance contract)  (See above). 

1394
 Art 19 IMCOCR2008.  

 

1395
 ICOBS 2.3.1.; 8.3.3. 

1396
 The FCA Handbook, Senior Management Arrangements, Systems and Controls  (SYSC) 

1397
 SYSC 10.1.1 ,  10.1.3. 
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customer.
1398

 Disclosure of such conflict  must be provided,  only if such steps were not 

enough to ensure such prevention of harm,  and that will be before undertaking the 

customer’s business.
1399

 

In this author’s view, the Saudi approach is more favourable since it places the customer in 

the picture from the beginning as it requires that as soon as there is a conflict, it must be 

disclosed disregarding the measures taken by the insurer. However, the English position is 

less strict as such disclosure will come only if the measures to manage the conflict were not 

enough in preventing the risk of harm to the customer.  

 The disclosure of the conflict of interest to the assured provides him with the opportunity to 

evaluate whether the insurer has really managed this conflict of interest or not. It seems rather 

unfair for the assureds to be ignorant of the fact that such insurers or intermediaries are 

gaining considerable benefits from selling them a policy which jeopardises their integrity in 

seeking what is in the best interest for them as customers. It must be borne in mind that those 

assureds are required to disclose every material circumstance and answer all questions asked 

by the insurers which can have an effect on the decision of accepting the risk. Hence, it is 

only fair for them to get this kind of disclosure in return.  

Regarding fees and commissions, the IMCOCR2008 provides that intermediaries and 

insurance service providers must disclose all fees and commissions to all types of assureds 

whether consumers or businesses from all sources.
1400

 Accordingly, compared to the ICOBS, 

which provides this level of disclosure for fees but not for commissions which are only 

                                                                                                                                                        

1398
 SYSC 10.1.7. 

1399
 SYSC 10.1.8. 

1400
 Art 40 IMCOCR2008.  
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disclosed to commercial customers upon request, 
1401

 the IMCOCR2008 seems to be yet 

again more inclined towards an assured-friendly approach which provides a high level of 

clarity. The author favours this high level of transparency, especially regarding commissions 

which can have an effect on the intermediary’s advice, performance, or direction of sale. In 

fact, such disclosure illustrates the conflict of interest disclosure which is already required by 

the IMCOCR2008.
1402

 It is rather strange that such a disclosure is only allowed for 

commercial customers in English insurance law, as consumers are in a much more vulnerable 

position, which entitles them to more protection. Commercial customers, especially big 

businesses, may be able to know such information even if it is not provided by the ICOBS.  

  

                                                                                                                                                        

1401
 ICOBS 4.3, 4.4.  

1402
 Art 19 IMCOCR2008.  
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Misrepresentation: 

In respect of misrepresentation, there is nothing in the IMCOCR2008 that is directed 

particularly to misrepresentation, as it seems that all sections are concerned with disclosure. 

The only indication of misrepresentation in the IMCOCR2008 is embedded in section B, 

which concerns advertising and promotion. The section requires honest representation from 

insurers and intermediaries towards all the potential assureds when advertising or promoting 

products, which is similar to ICOBS 2.2. This is interesting in the sense that refraining from 

misrepresentation is usually connected to the assured in the pre-contractual period of the 

contract. Nonetheless, an implied duty of honest representation by the insurer can be included 

in the general requirement section where a general duty of honesty and transparency is 

required.
1403

 However, that section is directed to insurers and insurance intermediaries and 

not to the assureds. For misrepresentations committed by assureds, the only indication is 

found in Art 45of the AFR2008 which numerates some non-exhaustive examples of pre- and 

post-contractual fraud committed by the assured or/ and third parties. For the pre-contractual 

fraud, the article provides an example of non-disclosing or giving false information about the 

assured’s personal or background information. For the post- contractual fraud, the article 

provides that in the claims stage, fraud can include: purely fraudulent claims where the loss or 

damage itself is false, exaggerated loss, and misrepresenting some facts to make the claim be 

within the ambit of the policy.
1404

  

                                                                                                                                                        

1403
 See Art 11 IMCOCR2008.  

 

1404
 Art 45 AFR2008 provides “Policyholder fraud is committed by policyholders and/or third parties mainly at 

the policy setup and claims management stages of the client relationship. Consequently, companies should 

design and implement procedures to combat the main types of policyholder fraud, which include but are not 

limited to: 

a) At the policy setup stage: withholding or providing incorrect personal or background information. 

b) At the claims filing stage: : 
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In other aspects, the AFR2008 provides misrepresentation and non-disclosure as examples of 

fraud provided they are deliberate, as Art 5 provides: 

“Insurance fraud is defined as… This may, for example, be achieved  

By means of… b) deliberately misrepresenting, concealing, suppressing or not disclosing one 

or more material facts relevant to a financial decision, transaction or perception of the 

insurer’s status.” 

The fraud definition and the examples are general, which gives the impression that they 

include deliberate misrepresentation and non-disclosure by parties other than the assured, 

such as the insurer or one of its employees, or the intermediary, and they can include the pre- 

and post-contractual stage as well.
1405

 It must be noted that there were no indications of 

negligent or innocent misrepresentations or non-disclosure.
1406

 However, the AFR2008 by 

stressing fraudulent misrepresentation and non-disclosure seems to distinguish between 

fraudulent non-disclosure and misrepresentation and non-fraudulent non-disclosure and 

misrepresentation, even the remedies are not clear.
1407

 In fact the distinction can be more 

general to include any fraudulent or dishonest conduct by the insurer or the assured aiming 

for an unlawful advantage as misrepresentation and non-disclosure are provided as non-

                                                                                                                                                        

 

 i. Submitting claims for pretended damage or loss. 

ii. Misrepresenting facts to include the claim in the coverage. 

iii. Overstating cost of damage.” 

 

1405
 Art 5, 45 AFR2008. 

1406
 See below under 5.6 for more details. 

1407
 Art 5, 45 AFR2008. 
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exhaustive examples.
1408

 The IVDRC in practice confirms that it considers the assured’s state 

of mind, and whether he is innocent or not when committing a breach of good faith which 

includes non-disclosure and misrepresentation and that will affect the remedies 

accordingly.
1409

   

 

 5.3.1 Disclosure Of The Obligation To Disclose? 

The IMCOCR2008 provides a duty on the insurer to inform the assureds of their obligation in 

disclosure prior to entering the insurance contract as seen earlier.
1410

 This duty is similar to 

what is embedded in the ICOBS
1411

. In the author’s opinion, such a position in Saudi 

insurance law is advisable and encouraged for the following grounds: 

 I Logical Result Opposed To The Insurers’ Obligation To Explain The 

Duty Of Disclosure If They Refuse A Claim Based On Non-Disclosure 

After Concluding The Insurance Contract 

Usually when the assured makes a claim, the insurer will investigate it to revise its validity 

and to confirm whether it is covered by the policy. If the insurer finds that the claim is not 

valid, for instance because of non-disclosure by the assured, then he owes a duty to explain to 

                                                                                                                                                        

1408
 Art 5 AFR20008. 

1409
 Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013); See below under 5.6 for more 

details. 

1410
 Art 32, 42 IMCOCR2008. 

1411
 ICOBS 5.1.4; However, it is not indicated that it must be before entering the contract; such provision can be 

seen in other jurisdictions, e.g.  Australian Insurance Contracts Act (Cth) 1984, s 22. 
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the assured why he will not fulfill his obligation to pay for the claim.
1412

 This means that 

eventually the insurer will explain that the assured has a duty to disclose, explain the nature of 

the duty, and explain the relevant facts that have not been disclosed and their effect on the 

policy. In this sense, providing this explanation by the insurer at a prior stage “prior to 

concluding the contract” seems logical and fairer to the assured. The assured deserves such an 

explanation before entering the contract to be able to comply with it and to avoid exploiting 

his ignorance.  

 II Part Of The Insurer’s Duty To Act Honestly, Transparently And In 

A Fair Manner Or ‘Good Faith’  

Saudi insurance law provides this general duty on all the insurers’ and insurance 

intermediaries’ actions in article 11 of the IMCOCR2008. If the insurer exploits the assureds’ 

ignorance regarding their duty to disclose material facts, then he will be violating this honesty 

and fairness. Moreover, obliging insurers and intermediaries to disclose the duty of the 

assureds in disclosure goes along with the Saudi general contract law principles deriving from 

Islamic law which recognises observing good faith in all transactions.
1413

  

 III Protecting Assureds From Misconceptions And Safeguarding Their 

Reasonable Expectations 

As Saudi insurance law takes the reasonable expectations of the assured as a measure to test 

materiality,
1414

 it is clear that it places those reasonable expectations as a priority. Hence, it is 

only logical to include this warning requirement on the insurer. An assured who innocently 

may not know about a disclosure duty, or thinks that he has fulfilled it by answering the 

                                                                                                                                                        

1412
 This also provided by Art 52(2) IMCOCR2008.  

1413
 See Ch 4.  

 

1414
 Art 42 IMCOCR2008; See below under 5.7 for more details on the materiality test.  
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questions in the proposal form honestly, will reasonably expect to be covered under the 

policy. If the insurer refuses to pay the claim based on non-disclosure, without even warning 

the assured before the contract is concluded, he will be infringing the assured’s reasonable 

expectations to mitigate his financial loss, which is not acceptable. It must be kept in mind 

that the way insurance is advertised and promoted today always gives the assured the 

impression that he will be covered. This impression of trustworthiness created by the insurers 

in the minds of the assureds will imply that they will be obliged to inform him of his duty to 

disclose. Accordingly, concealing the obligation of disclosure from the assured will unfairly 

take advantage of his vulnerable position and will defy his reasonable expectations of cover. 

 IV Uniqueness Of The Duty Of Disclosure In Insurance Law 

It may be argued that since non-disclosure by both parties in the contract can be considered a 

type of fraud in Islamic general contract law,
1415

 no need to bring the duty to disclose to the 

attention of the assured.
1416

 Nonetheless, this argument can be easily refuted. Disclosure in 

insurance contract law has a distinct meaning not found in any other contract. It must be kept 

in mind that Islamic law principles mainly derive from the sale contract.
1417

 Disclosure in the 

sale contract mainly relates to disclosing any defect in the subject matter sold to the buyer.
1418

 

This concept of disclosure is very narrow from an insurance contract perspective, and only 

                                                                                                                                                        

1415
   In Islamic law, any defects in the subject matter must be disclosed.  Disregarding defects, a general 

disclosure duty is evident only in certain contracts, e.g. istirsal sales. However, good faith must be observed in 

all aspects of the transactions, and therefore if non-disclosure was in bad faith, liability will incur; See Ch 4.  

 

1416
 See Ch 4; S. Ryaner, The Theory of Contracts in Islamic Law (Arab and Islamic Laws Series, Graham and 

Tortman 1991) 231. 

 

1417
 See Ch 4. 

1418
Ibid. 
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covers one aspect of insurance disclosure, i.e. the physical hazard, where the insured must 

disclose all relevant facts of the subject matter insured. On the other hand, disclosure under 

insurance contracts includes disclosure regarding many aspects such as moral hazards, 

insurance history etc. which all help in the risk assessment process. Hence, it is more 

complicated than its meaning under Islamic contract law or the sale contract.  

Based on the above mentioned, the author does not only appreciate the Saudi insurance law 

approach in informing the assured of his duty of disclosure
1419

, but also suggests that the 

nature of that disclosure, its elements, and its effects and consequences on the policy must be 

fully explained by the insurer or the intermediary  as in the ICOBS.
1420

 It must be 

remembered that this concept of disclosure is new to the assured and can be easily 

misunderstood and difficult to comprehend. This applies to English law, although to a larger 

extent. The reason is that English law does not recognise a duty of disclosure in general 

contract law
1421

, and consequently the assured will have no clue whatsoever about his duty to 

disclose, or about its effects or nature.   

                                                                                                                                                        

1419
 Art 32, 42 IMCOCR2008. 

1420
 ICOBS 5.1.4. 

 

1421
 See Ch 4. 
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 5.4 SOURCE AND LEGAL NATURE  

 I English Insurance Law: 

There were various judicial discussions on the source of the duty of good faith in English 

insurance law, and on whether it is has an extra-contractual impact or it comes as an implied 

term in insurance contracts.
1422

 As far as the pre-contractual duty is concerned, the matter is 

settled as it was held by the Court of Appeal in Financière de La Cité SA v Westgate 

Insurance Co Ltd, 
1423

 that the duty is extra-contractual deriving from a rule of law. This 

approach was confirmed by the House of Lords in the Pan Atlantic insurance Co Ltd v Pine 

Top Insurance Co Ltd 
1424

 and the Star Sea.
1425

 One of the justifications for classifying the 

duty as coming from a rule of law and not as an implied term is that the only remedy is 

avoidance, and damages are not available as an additional or alternative remedy.
1426

 There is 

no doubt that the principles in the MIA1906, apply to marine and non-marine insurance.
1427

 

As for the post-contractual duty of good faith the situation is not very clear as will be 

                                                                                                                                                        

1422
 Most of the cases were against the implied term (Merchants’ & Manufacturers’ Insurance v Hunt [1941] 1 

KB 295 [313] (Scott LJ); March Cabaret Club and Casino v London Assurance [1975] 1 Lloyd’s Rep 169 [175] 

(May J); Compare with Moens v Heyworth (1842) 10 M & W 147 [157] (Parker B). 

1423
 La Banque Financière de la Cité SA v Westgate Insurance Co Ltd [1989] 2 All ER 952, [1990] 2 All ER 

947. 

1424
 Pan Atlantic insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581. 

1425
 Manifest Shipping Co Ltd v Uni-Polaris Shipping Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 469. 

1426
 See La Banque Financière de la Cité SA v Westgate Insurance Co Ltd [1989] 2 All ER 952; [1990] 2 All ER 

947; Pan Atlantic insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581; Manifest Shipping Co 

Ltd v Uni-Polaris Shipping Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 469. 

1427
 Manifest Shipping Co Ltd v Uni-Polaris insurance Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 469. 
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explained later.
1428

 

 

 II Saudi Insurance Law: 

 Similarly the duty of good faith in Saudi Insurance law originally derives from Sharia’a 

law.
1429

 It can be described as a pre-contractual duty which determines the validity of the 

contract or the validity of the parties’ consent in particular.
1430

 If this duty is not observed in 

the contract, for example by deliberate concealment or misrepresentation by one of the 

parties
1431

, then the consent will be vitiated and the contract voidable by the party whose 

consent is vitiated.
1432

 The absence of good faith in the insurance contract or any other 

contract forms an impediment to consent which is a major pillar in the contract and its 

legality.
1433

 Hence, it is evident that good faith is not a term in the contract, and its breach is 

not considered a breach of a contractual liability. Instead it is a prerequisite of the contract, 

with its breach affecting the validity of the contract.  

 

  

                                                                                                                                                        

1428
 See below under 5.9  for more details on this point. 

1429
 Sharia’a law provides that good faith must be observed at all times between the parties, See Ch 4 for more 

details.  

1430
 See Ch 4 for details.  

1431
 Types of fraud in both Islamic law and Saudi insurance law; See Art 5, 45 AFR2008. 

 

1432
 See Ch 4.  

1433
 Ibid.  
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 5.5 MUTUALITY 

 I English Insurance Law: 

As stated earlier, the CIA2012 which applies to consumer insurance removed any rule of law 

regarding the duty of good faith in section 17 of the MIA1906 and the duty of disclosure, and 

replaced it with the duty to take reasonable care not to make a misrepresentation.
1434

 Hence, 

the discussion in this section will concern the MIA1906 which still applies to business 

insurance.  

The mutuality of the duty of good faith on both the insurer and the assured as parties of the 

insurance contract is stressed in section 17 of the MIA1906. For example, if the insurer 

already knows that an insured ship has arrived, while it is unknown to the assured, he will be 

in breach of his duty of good faith and if the assured avoided the contract the premiums 

generally must be returned.
1435

 Mutuality was introduced even before the MIA1906 

codification; nonetheless, since the only remedy of breach is avoidance, it was not of huge 

benefit to the assured, as it was for the insurer.
1436

 If the insured risk happens while the 

insurer is in breach of his duty of good faith, the assured usually opts to be compensated for 

the loss suffered, rather than the return of his premiums. However, unlike the general law of 

contract, which allows damages as a remedy if there is a misrepresentation
1437

, avoidance in 

English insurance law is still the only remedy for the  business assured under the MIA1906,  

making the insurer’s duty of good faith meaningless and without any benefit for the 

                                                                                                                                                        

1434
 CIA2012 , ss  2, 11. 

1435
 Carter v Boehm (1766) 3 Burr  1905 (Mansfield L).   

1436
 Carter v Boehm (1766) 3 Burr 1905. 

 

1437
 See Ch 4. 
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assured.
1438

  The first decided case on the insurer’s duty of good faith was Banque Keyser 

Ullman SA v Skandia (UK) Insurance Co Ltd,
1439

 which was supported later in La Banque 

Financière de la Cité SA v Westgate Insurance Co Ltd 
1440

 by the Court of Appeal and the 

House of Lords. 

As for the materiality test set for the insurer, it must be noted that sections 18 and 19 of the 

MIA1906 concern the assured’s test of materiality and not the insurer.
1441

 There are 

indications in Carter v Boehm
1442

 that materiality of information will be assessed in a way 

similar to the assured’s duty 
1443

 and it can include information decreasing the risk for the 

assured.
1444

 The test of materiality for the insurer has been settled by the Court of Appeal in 

La Banque Financière de la Cite SA v Westgate Insurance Co. Ltd, 
1445

 where 

                                                                                                                                                        

1438
 See Ch 4, MIA1906, s 17; Carter v Boehm (1766) 3 Burr 1905 (Mansfield L); La Banque Financière de la 

Cité SA v Westgate Insurance Co Ltd [1989] 2 All E.R. 952; [1990] 2 All ER 947; See Ch7 for more on 

remedies.  

1439
 [1987] 2 All ER 923. 

1440
 [1989] 2 All ER 952, [1990] 2 All ER 947. 

1441
 The details of the assured’s test of materiality will be considered below under 5.7. 

1442
 (1766) 3 Burr 1905. 

1443
 For the materiality test of the assured’s duty see below under 5.7. 

1444
  See Carter v Boehm (1766) 3 Burr 1905 [1909] (Mansfield L)  where it was stated  after indicating that the 

insurer must be informed about  information increasing the risk and not diminishing it. 

 “The policy would be equally void, against the underwriter, if he concealed; as, if he insured a ship on her 

voyage, which he privately knew to  arrived, and an action would lie to recover the premium.”    

From the example, it can be said that disclosure by the insurer of material information includes information 

decreasing the risk for the assured.  
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“the duty falling upon the insurer must at least extend to disclosing all facts known to him 

which are material either to the nature of the risk sought to be covered or the recoverability 

of a claim under the policy which a prudent insured would take into account in deciding 

whether or not to place the risk for which he seeks cover with that insurer.” 
1446

 

There is a recent suggestion in Sherdley v Nordea Life and Pension SA 
1447

 that the insurer 

could be breaching the duty of good faith if he amended the policy terms on a unilateral basis 

in the period between the negotiations and the conclusion of the contract. 

 II Saudi Insurance Law: 

In respect of Saudi insurance laws, The IMCOCR2008 in article 11 places a general 

obligation on the insurers and the insurance-related services providers including insurance 

intermediaries to act in transparency and honesty and to be faithful to the assureds and fulfill 

their obligations under the relevant laws and regulations. This general obligation of honesty 

or what was concluded as ‘good faith’ is not followed by announcing a mutual, general 

obligation on the customer or the assured. This assured-friendly approach was justified 

earlier.
1448

 However, another justification may be that although the IMCOCR2008 forms a 

                                                                                                                                                        

1445
 [1989] 2 All ER 952, 990; [1990] 2 All ER 947; The case concerned the materiality of the brokers’ fraud 

which the underwriters failed to disclose to the bank (assured); See also:  Norwich Union Life Insurance Society 

v Qureshi [1999] Lloyd’s Rep IR  453;  Aldrich v Norwich Union Life Co Ltd , Norwich Union Life Co Ltd v 

Qureshi [2000] Lloyd’s Rep IR 1.  

 

1446
 La Banque Financière de la Cite SA v Westgate Insurance Co Ltd [1989] 2 All ER 952; [1990] 2 All ER 947 

[990]. 

 

1447
 [2012] EWCA Civ 88, [2012] 2 All ER (Comm) 725. 

1448
 The approach was justified to regain the assureds’ confidence in the market after the chaotic situation before 

the LSCIC2003; See Ch 3 for more.  
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valuable guidance regarding the relationship between the assured and the insurer; it is more of 

a guide to the insurers and the insurance related service providers’ conduct, than a purely 

insurance contract law. 

In any event, this omission of a general duty of good faith on the assured does not mean that 

Saudi insurance law encourages assureds to act in bad faith. As evidence, the IMCOCR2008 

in article 42 places an obligation on the assured to disclose all relevant facts to the insurer. 

Moreover, in the AFR2008, fraudulent misrepresentations and concealments by the assureds 

are forbidden.
1449

 The IVDRC also confirms that a non-innocent breach of good faith by the 

assured vitiates the contractual relationship and that good faith is required from the 

assured.
1450

 Also, it must be remembered that good faith from both parties is demanded in 

general contract law in the first place.
1451

 

Nonetheless, it is the author’s opinion that a general duty of good faith on the assured should 

be included in the IMCOCR2008, just as it is with insurers and the intermediaries. First of all,  

a general duty of honesty and transparency is already stressed in article11 of the 

IMCOCR2008 on the insurer and the intermediaries  which makes it rather unfair not to stress 

it on the assured as well. Another reason for this suggestion is that even though a general duty 

of good faith is already required in general contract law, a general requirement in the 

IMCOCR2008 can confirm such an approach and can be useful as an added protection to 

easily facilitate catching incidents of bad faith by the assured in a direct manner, and which 

can survive the materiality test determining the facts that need disclosure. In other words, this 

general obligation can directly cover up any existing gaps in the present materiality test of 

                                                                                                                                                        

1449
 See Art 45 AFR2008. 

 

1450
 Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013). 

 

1451
 See Ch 4. 
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disclosure in Saudi insurance law. After all, it must be remembered that the materiality test in 

Saudi insurance law places the assured as the point of reference, and not the insurer.
1452

 Also, 

such  express requirement in the IMCOCR2008 can facilitate catching  more easily more 

general incidents of the assured’s bad faith  not limited  to those related to non-disclosure or 

misrepresentation,  and  can  confirm the practice of  the IVDRC  which already requires  a 

general duty of good faith on the assured.
1453

  Additionally, a general obligation of good faith 

can add protection against the assured’s misrepresentation as there is no indication of it in the 

IMCOCR2008.   That means if the assured misrepresents some facts, he can be liable under 

the general duty of honesty and good faith if it is embedded in the IMCOCR2008, besides 

being possibly liable under the AFR2008 and by the IVDRC, and the general contractual 

principles.
1454

  

It may be argued that, unlike English general contract law, good faith is a general duty in 

general contract law in Saudi Arabia, and therefore there is no need to stress it again in 

insurance law.
1455

 To a certain extent, this argument can be correct. However, what must be 

                                                                                                                                                        

1452
 Art 42 IMCOCR2008; details on the materiality test will be provided below under 5.7. 

 

1453
 Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013). 

1454
 It must be noted that the AFR2008 considers deliberate misrepresentation as a type of fraud, and therefore 

liability can be incurred under the AFR2008, even if the remedy is not clearly stated. Also the IVDRC 

distinguishes between innocent and non-innocent breaches and provides that in case of a non-innocent  breach of 

good faith by the assured, the remedy will be that the assured or the beneficiary’s insurance claim will be 

dropped or forfeited  as fraud vitiates the contractual relationship if proved. On the other hand, if the insurer 

non-innocently breaches good faith, then he pays the claim and any compensation for any harm or expenses 

which are incurred by the assured; Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013); 

See above. 

1455
 See Ch 4. 
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taken into account is that good faith in insurance contracts bears more significance than other 

contracts such as sale. For example, in the contract of sale the contract is subject to the 

options system where the item can be inspected and checked for defects.
1456

 Meanwhile, in 

the insurance contract, the risk insured, e.g. fire, illness is not yet present and therefore the 

trustworthiness of the parties and their honesty regarding the surroundings of the contract e.g. 

the subject matter, or the insurance history, play a significant role in the risk assessment and 

in deciding whether to enter into a contractual relationship or not.
1457

 In other aspects, having 

a general duty in the IMCOCR2008 will  easily  facilitate  liability on the assured in a more 

direct manner as explained earlier.
1458

  

It is worth noting that the IVDRC in its practice expects the duty of good faith to be complied 

with by both the insurer and the assured, despite having the IMCOCR2008 only announcing a 

general duty of good faith and honesty on the insurer.
1459

 This indicates that in practice, the 

duty of good faith is mutual and demanded from both parties regardless of having the duty 

highlighted statutorily only on the insurer. 
1460

 However, a statutory effect of what is applied 

in practice will surely clarify the situation, and will help understand and reflect the real legal 

position. 

                                                                                                                                                        

1456
 Ibid. 

1457
 See Carter v Boehm (1766) 3 Burr 1905. 

1458
 It is worth mentioning that stressing the legal principle again in another context is applied by English law, as 

even though it is required from the parties to refrain from any  misrepresentation , it stresses  that again in the 

insurance context (MIA1906, s 20). This can be because  misrepresentation in the insurance context is different 

from that in general contract law; See Ch 4 for more.  

1459
 Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013) ; Art 11 IMCOCR2008 

1460
 The IVDRC provides remedies for breaching the duty of good faith by the assured and by the insurer; 

Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013). 
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 5.6  STATE OF MIND AND KNOWLEDGE  

 I English Insurance Law: 

MIA1906: 

Under the MIA1906 which now applies only to business assureds, the business assured state 

of mind when committing a misrepresentation does not have an effect on the right of the 

insurer to avoid the contract.
1461

 The insurer will still be entitled to avoid the contract whether 

the business assured knew that the representation was false or did not, and therefore 

fraudulent, negligent and innocent misrepresentations will be on the same footing in that 

respect.
1462

 For non-disclosure, the assured is not expected to disclose what he does not 

know.
1463

 The assured is obliged to disclose material information which he actually knows or 

ought to know in the ordinary course of business and that is settled for marine and non-

                                                                                                                                                        

1461
 MIA1906, ss 17, 20;  See:  Messrs Dennistoun, Buchanan and Company, Merchants in Glasgow v David 

Lillie and others, Underwriters in Glasgow (1821) 3 Bli 202 ; Hamilton & Co v Eagle Star and British 

Dominions Insurance Co Ltd (1924) 19 Ll L Rep  242; Graham v Western Australian Insurance (1931) 40 Ll L 

Rep 64 [66]. The difference in the assured’s state of mind may be considered for other purposes  e.g. the return 

of premium to the assured, as he will not be entitled to a return of premium when the insurer avoids the policy  if 

he was fraudulent  (MIA1906, s 84(1)). 

1462
 Ibid. 

1463
 Hearts of Oak Permanent Building Society v Law Union & Rock Insurance Co Ltd [1936] 2 All ER 619 

[625] ; John Wheelton, Lys Seagar and Charles Lane v Edward Brydges Hardisty, Jacob Bell and Walter Barker  

(1857) 8 El  & Bl 232 [269] ; Joel v Law Union Insurance Co [1908] 2 KB 863 [884] (Fletcher Moulton L J) ; 

Whitwell v Autocar Fire and Accident Insurance Co Ltd (1927) 27 Ll L Rep  418; Crane v Hannover 

Ruckversicherungs-Aktiengesellschaft  [2008] EWHC 3165 (Comm), [2010] Lloyd’s Rep  IR 93;  Sealion 

Shipping Ltd v Valiant Insurance Company [2012] EWCA Civ 1625, [2013] 1 Lloyd's Rep108. 
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marine insurance cases.
1464

 The right of avoidance given to the insurer depends on the 

aforementioned duty and that the insurer has been misinformed and not because of mere 

fraud, and the issues which are stressed here are information which the assured has actual 

knowledge of, and information where knowledge is imputed on the assured.
1465

   

The MIA1906 states it is assumed that the assured will know every material fact in his 

ordinary course of business.
1466

 Case law differentiates in the context of imputed knowledge 

between information of which the assured reasonably ought to have known considering his 

knowledge state,
1467

 and information which does not have grounds for the belief for its 

existence by a reasonable assured.
1468

 The crucial question will be: does the actual assured 

ought to have known such information in the ordinary course of business?
1469

 Nonetheless, 

such an approach towards knowledge will not apply if the assured does not act in his ordinary 

course of business as only the actual knowledge of the assured of the non-disclosed facts will 

                                                                                                                                                        

1464
 MIA1906, s 18 (1), Joel v Law Union and Crown Insurance Co [1908] 2 K B 863. 

1465
 R. Merkin, Colinvaux Law of Insurance (9th edn, Sweet and Maxwell 2013) para 6-005. 

1466
 MIA1906, s 18(1). 

1467
 ERC Frankona Reinsurance v American National Insurance Co [2005] EWHC 1381 (Comm), [2006] 

Lloyd’s Rep IR 157; WISE Underwriting Agency Ltd v Grupo Nacional Provincial [2004] EWCA Civ 962, 

[2004] Lloyd's Rep IR 764. 

 

1468
 Decorum Investments Ltd v Atkin (The Elena G) [2002] Lloyd’s Rep IR 450; Norwich Union Insurance Ltd 

v Meisels [2006] EWHC 2811 (QB), [2007] Lloyd's Rep IR 69 (no duty of disclosure was held on a director of a 

company who was not aware of information which resulted in the liquidation of the company, and the fact that 

he signed the documents without reading them was regarded immaterial).  

1469
 PCW Syndicates v PCW Reinsurers [1996] 1 All ER 774; Group Josi Re v Walbrook Insurance Co Ltd 

[1996] 1 All ER 791; Simner v New India Assurance Co Ltd [1995] LRLR 240.  
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be relevant.
1470

 Therefore, the assured will be considered to have knowledge if he actually 

knows the non-disclosed facts, or if he in a deliberate manner closed his eyes in front of the 

facts which led to the knowledge.
1471

  

In respect of the knowledge of materiality, if the assured knew that the information was 

material, but chose not to disclose it that is considered fraud.
1472

 Disregarding such fraudulent 

behaviour, the ignorance of the assured to the materiality of the information which must be 

disclosed (information actually known or should have been known by him) does not relieve 

him from liability,
1473

 and the reasonableness of the assured or his prudency will have no 

effect.
1474

                    

                                                                                                                                                        

1470
 MIA1906, s 18(1), R. Merkin, Colinvaux Law of Insurance (9

th
 edn, Sweet and Maxwell 2013) para 6-005; 

Cases where actual knowledge only was assumed mostly concern life insurance policies.  

1471
  See Economides v Commercial Union Assurance Plc [1997] 3 All ER 636. Where it was submitted that the 

actual knowledge’s sole exception is when the assured choose to ignore the facts that lead to knowledge in a 

deliberate manner. 

1472
 Dalglish v Jarvie (1850) 2 Mac & G 231 [243]. 

1473
 Joel v Law Union and Crown Insurance Co [1908] 2 K.B 863.  

1474
 Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581; James v CGU Insurance 

Plc [2002] Lloyd’s Rep IR 206; However see Kausar v Eagle Star Insurance Co Ltd [2000] Lloyd’s Rep IR 154 

(Staughton L J) where it was stated that the insurer’s right of avoidance should be limited to cases which are 

plain if the assured’s conduct was innocent. See also WISE Underwriting Agency Ltd v Grupo Nacional 

Provincial SA [2003] EWHC 3038 (Comm), [2004] 1 All ER (Comm) 495 (Simon J) where it was stated that the 

approach in the latter case was only cautionary towards approving material non-disclosure claims, and that the 

insurer is not obliged to prove the deliberateness of the assured in non-disclosure of material facts. 
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The knowledge of the duty to disclose does not bear any significance as the assured can be 

liable for non-disclosure even if he does not know that he must disclose the facts, and 

therefore innocent, negligent or fraudulent non-disclosure by the assured will have no effect 

on his liability for non-disclosure and the right of the insurer to avoid.
1475

  

Regarding the insurer, he is presumed to know matters of common knowledge and also 

matters that he must know in his ordinary course of business, and therefore there is no need 

for the assured to disclose such information, along with any other information which the 

insurer actually knows.
1476

 .  

As for the assured’s misrepresentation, section 20 of the MIA1906 provides a distinction 

between matters of fact and matters of belief or expectation.
1477

 The assured’s material 

representations regarding matters of fact must be true and are considered true:“If it be 

substantially correct, that is to say, if the difference between what is represented and what is 

actually correct would not be considered material by a prudent insurer.”
1478

 

For representations in respect of matters of belief or expectation, they must be only concluded 

in good faith.
1479

 

 

                                                                                                                                                        

1475
 Joel v Law Union and Crown Insurance Co [1908] 2 KB 863 ; Pan Atlantic Insurance Co Ltd v Pine Top 

Insurance Co Ltd [1994] 3 All ER 581; James v CGU Insurance Plc [2002] Lloyd’s Rep IR  206. 

1476
 MIA1906, s 18(3) b. 

 

1477
 For more details on the matter see above under 5.2. 

1478
 MIA1906, s 20(3); Ibid. 

 

1479
 MIA1906, s 20 (4); Ibid. 
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The Fraud Impact: 

As for fraud, misrepresentations can be fraudulent if the assured makes a statement which is 

false with his knowledge that it is false, or his belief that it is false, or with recklessness in the 

sense that there is a lack of care whether the statement is true or false.
1480

 It must be noted 

that the mental element of fraud must be proved and that which may be hard to prove.
1481

 

As for fraudulent non-disclosures, they can be imagined if the assured deliberately did not 

disclose a material fact to the insurer, even if he knew that it was material to him.
1482

 The 

fraud impact on the materiality and the inducement required usually for the insurer to avoid 

the contract is not clear as to whether they can be disregarded if fraud exists.
1483

 In the Pan 

Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd, 
1484

 it was indicated by Lord 

                                                                                                                                                        

1480
 Derry v Peek (1889) 14 App Cas 337 [360]-[380] (Herschell L).  

1481
 Ibid; it must be noted that in this case it was held that the defendants/directors cannot be sued for fraud as 

they honestly believed that the statement in the prospectus was true. In other words, the mental element of fraud 

or dishonesty was absent. However,  it could be considered negligent misrepresentation, but there was no 

doctrine of negligent misrepresentation  in tort incurring liability in damages for pure economic loss  at the time, 

as it was introduced after Hedley Byrne  & Co Ltd v Heller & Partners Ltd [1964] AC 465; It must be proved 

that the misrepresentor has intended that false statement will be relied upon by the misrepresentee (Abu Dhabi 

Investment Company Ltd v H Clarkson & Co [2008] EWCA Civ 699 [33]) even though he may not have bad 

motives behind that (Polhill v Walter (1832) 3 B & Ad 114). Knowledge of the false statement, but not realising 

its significance, does not in itself constitute fraud (Angus v Clifford [1891] 2 Ch 449).  

1482
 Dalglish v Jarvie (1850) 2 Mac & G 231 [243]; However the assured’s state of mind generally when 

committing non-disclosure or misrepresentation does not affect the right of the insurer to avoid the contract (see 

above). 

1483
  However, in general contract law fraudulent misrepresentation cannot give the insurer the right to avoid 

unless inducement to the contract is satisfied (Horsfall v Thomas (1862) 1 H & C 90; See Ch 4). 

1484
 [1994] 3 All ER 581. 
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Mustill
1485

 (although in the context of proving inducement) that good faith does not have a 

disciplinary role and it would be unfair for the insurer to deny liability where he was not 

harmed, and therefore rejecting the proposition that immaterial fraud can give the insurer the 

right to avoid.
1486

  However, a different view was expressed by Mance J in a later case
1487

 

where he found that an attempt by the assured to defraud a third party is itself a material fact 

to the insurer (moral hazard), and therefore supporting the proposition suggesting that an 

omission or statement which is fraudulent in the risk presentation can be material to the 

insurer as a moral hazard, even though it is not material in a direct manner to the risk. More 

recently, in the context of post-contractual duties it was indicated by Longmore LJ 
1488

   that 

post-contractual fraud has a neutral impact in the sense that insurers cannot avoid the contract 

unless materiality and inducement are satisfied as well. 

On the other hand, fraud can have some impact on the premium as if the insurer avoided the 

contract, the premium can be retained by the insurer.
1489

 Also, the insurer can have an action 

for the tort of deceit which may entitle him for damages,
1490

 and a term that limits  or 

                                                                                                                                                        

1485
 Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581 [617] (Mustill L). 

1486
 Such proposition was suggested by earlier authorities (Sibbald v Hill (1814) 2 Dow 263; The Bedouin [1894] 

P 1). 

1487
 Insurance Corporation of Channel Islands Ltd v Royal Hotel (No 2) [1998] Lloyd’s Rep IR 151.   

1488
 K/S Merc-Skandia XXXXII v Certain Lloyd’s Underwriters (The Mercandian Continent) [2001] EWCA Civ 

1275, [2001] Lloyd’s Rep IR 802. 

1489
 MIA1906 , s 84; Chapman and others ,assignee of Kennet v Fraser BR Train 33 Geo 111. 

1490
 Doyle v Olby (Ironmongers) Ltd [1969] 2 QB 158; Smith New Court Securities v Scrimgeour Vickers (Asset 

Management) Ltd [1996] 3 WLR 1051; Such damages are available in general contract law as well. 
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excludes the assured’s liability because of fraud is not allowed since it violates public policy 

and an assured cannot benefit from his own fraud.
1491

  

CIA2012: 

It must be borne in mind that not differentiating between innocent and deliberate 

misrepresentations can be harsh for those honest and reasonable assureds. The Law 

Commissions’ reforms have stressed that the honest and reasonable assureds must be 

protected as they can be denied claims even though they tried to get the facts right to the best 

of their knowledge in statements of fact.
1492

 Also, conducting insurance now is different from 

the time when the duty was introduced back in Carter v Boehm 
1493

  where the insurer did not 

have ways to know easily the information needed to conclude insurance, and had to ask the 

assured.
1494

 

The author appreciates this view since the need for certainty must not overcome the need for 

fairness. The subject has been discussed thoroughly by authorities, and  Law 

Commissions.
1495

 As a result, the CIA2012 abolishes the duty of disclosure and considers the 

state of mind of the consumer assured for misrepresented facts, 
1496

 therefore differentiating 

                                                                                                                                                        

1491
 HIH Casualty and General Insurance v Chase Manhattan Bank [2003] UKHL 6, [2003] Lloyd’s Rep IR 

230; however, excluding or limiting fraudulent misrepresentation or non-disclosure by the assured’s agent by a 

clause may still be open. 

 

1492
 LCCP2007 para 1.7. 

 

1493
 (1766) 3 Burr 1905. 

1494
 J. Bird, Bird’s Modern Insurance Law (9

th
 edn, Sweet and Maxwell 2013) 121. 

1495
  For example: Glickman v Lancashire & General Assurance Co [1927] AC 139; LCCP2007; LCCP2012.  

 

1496
 As stated before, the CIA2012 abolished the duty of disclosure. 
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between deliberate or reckless, and careless, qualifying misrepresentations. Only qualifying 

misrepresentation, i.e. misrepresentation inducing the contract, and the assured had taken 

reasonable care not to commit it,
1497

 which may be deliberate, reckless or careless, can give a 

remedy for insurers. 
1498

 A deliberate or reckless misrepresentation occurs when the consumer 

assured  

“(a) knew that it was untrue or misleading, or did not care whether or not it was untrue or 

misleading, and 

(b) Knew that the matter to which the misrepresentation related was relevant to the insurer, 

or did not care whether or not it was relevant to the insurer.” 
1499

 

Careless misrepresentation, however, occurs if the qualifying misrepresentation was neither 

deliberate nor reckless.
1500

  Accordingly, misrepresentation committed by consumer assureds 

where there was reasonable care not to commit it does not give insurers any remedy, as it is 

not a qualifying misrepresentation according to the CIA2012.
1501

  

LCCP2012: 

For business insurance, section 18 (1) of the MIA1906 seems to be complex and hard to 

apply. The LCCP2012 discusses that it is hard to determine exactly whose knowledge in the 

                                                                                                                                                        

1497
 CIA2012, ss 4, 2 (2).  

 

1498
 CIA2012, s 4. 

 

1499
 CIA2012, s 5 (2). 

 

1500
 CIA2012, s 5 (3).  

 

1501
 CIA2012, s 4. 
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company is accountable, especially in large and international enterprises.
1502

 Also, there is no 

clear measure or view about what a business should know, as arguments tend to be between 

adopting objective or subjective creations.
1503

 Moreover, the role of business assured in 

asking questions before buying insurance is not clearly established.
1504

 For these difficulties, 

the LCCP2012 proposed an approach aiming to clarify the whole position. Firstly, the 

LCCP2012 proposed that a clear meaning for “known and ought to be known” is to be 

embedded for more clarity regarding the persons whose knowledge is relevant and the degree 

of enquiries needed.
1505

 For the business entity’s knowledge, the proposal was to include any 

material information withhold by both the “directing mind and the will of the organisation” 

and those who are authorised by the company to conduct insurance.
1506

  The knowledge 

suggested will include actual knowledge and blind eye knowledge where the aforementioned 

parties in a deliberate manner shut their eyes in front of the information and choose not to 

know about it.
1507

 Also, the LCCP2012 suggests that the business assured must disclose any 

information which can be known by making reasonable enquiries which will correspond to 

the nature of the insurance in question, its complexity, kind, etc.
1508

  

                                                                                                                                                        

1502
 See LCCP2012 paras 6.1-6.95. 

1503
 Ibid. 

1504
LCCP2012 paras 6.74.  

 

1505
 LCCP2012 paras 6.73. 

1506
 Ibid 6.74.  

 

1507
 Ibid 6.75. 

1508
 Ibid 6.76. 
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As for the insurer’s knowledge in section 18(3) (b) of the MIA1906 (presumed knowledge), 

the LCCP2012 suggests setting up clearer principles by codifying the courts’ established 

results. Accordingly, it proposed that matters which do not need disclosure by the business 

assured unless there is an enquiry include: common knowledge matters,
1509

 common trade 

risks which are supposed to be known by a careful insurer,
1510

 matters which are already 

known to the insurer meaning the “directing mind and will of the insurer” and the one 

making the underwriting decision,
1511

 and matters which are withheld by the insurer’s agent 

which is assumed that they have been conveyed to the one making the underwriting 

decision.
1512

  

For the effect of the business assured’s knowledge on misrepresentation, the LCCP2012 

suggests to amend the knowledge test in section 20 of the MIA1906 to be similar to section18 

(1) above,  therefore suggests that  material representations which the assured knows or ought 

to know about must always be true, whereas other representations are required to be 

concluded in good faith. 
1513

 The LCCP2012 suggests considering the business assured’s state 

of mind.
1514

  It suggests differentiating between dishonest and non-dishonest conducts where 

different remedies are suggested.
1515

 The suggestion by the Law Commissions regarding the 

                                                                                                                                                        

1509
 Ibid 8.44. 

1510
 Ibid 8.45. 

1511
 Ibid 8.46. 

1512
 Ibid 8.47-8.49.  

 

1513
 LCCP2012 6.94. 

 

1514
 See below. 

1515
 Ibid 9.1–9.77; More details on the remedies are provided in Ch7. 
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definition of dishonest conduct oscillates between two views, namely: referring to dishonest 

conduct as fraudulent and therefore leaving the courts to determine its definition,
1516

or 

referring to deliberate or reckless conduct and adopting a similar definition  to the one given 

by the CIA2012 to  qualifying misrepresentations which are deliberate or reckless.
1517

 

Therefore, the definition of deliberate or reckless for both non-disclosure and 

misrepresentation  for  business assureds can be when they had actual knowledge of the 

untruth or the misleading of the related information misrepresented or non-disclsoed  or 

closed their eyes in front of information leading to such knowledge or were carless about that, 

or if they had the above knowledge of the relevance of the information to the insurer or were 

careless about that in repsect of omissions.
1518

 The latter view was suggested by insurers since 

some of them expressed difficulty to prove fraud.
1519

  

The draft clauses of the forthcoming Insurance Contract Law Draft Bill, issued recently by 

the Law Commissions adopt most of the LCCP2012 approach and suggestions.
1520

 As 

mentioned earlier, it will be a statutory duty on the assured to make a fair presentation of the 

risk by disclosing and representing material information which the non-consumer assured 

actually knows or ought to know.
1521

 The draft Bill made a distinction which was not 

                                                                                                                                                        

1516
 Derry v Peek (1889) LR 14 App Cas 337; LCCP2012 para 9.64. 

 

1517
 See CIA2012, s 5(2).  

 

1518
 LCCP2012 para 9.67. 

1519
 Ibid 9.63–9.68. 

 

1520
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014. 

1521
 Insurance Contract Law Draft Bill, cls 3, 4. 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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included in the same way in the LCCP2012 between an individual proposer and non-

individual proposer.
1522

 For the former, knowledge will include what is known to him and 

what is known to any individual/individuals responsible for his insurance 
1523

 (i.e. those who 

are involved on his behalf in conducting insurance in any capacity, e.g. his employees, agents, 

etc.).
1524

 For the latter, the same knowledge is required, 
1525

 plus what is known to the senior 

management 
1526

 (i.e. individuals who are vital in making decisions in respect the proposer’s 

management or organisation of activities or those who are actually in the management or 

organisations of these activities).
1527

 In any case, the proposer ought to know what can be 

revealed by a reasonable information search which is accessible to him.
1528

 This will include 

information in his organisation or which others possess, e.g. his agent.
1529

   

                                                                                                                                                        

1522
 See below; For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-

clauses.htm > accessed in 28 March 2014. 

1523
 Insurance Contract Law Draft Bill, cl 5(2). 

1524
 Ibid, cl 5(5)(b); that may include risk managers, or brokers. 

1525
 Ibid, cl 5(3)(b); Ibid. 

1526
 Ibid, cl 5(3)(a). 

1527
 Ibid, cl 5(5)(a); that may include members of the board of directors. 

1528
 Ibid, cl 5 (4); that reflects what is applied in case law  where the proposer has a positive obligation  to find  

information  about his business, see London General Insurance Co Ltd v General Marine Underwriters’ 

Association Ltd [1920] 3 KB 23. 

1529
 Ibid. 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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It must be noted that knowledge of the individual above includes actual and blind eye 

knowledge.
1530

 Blind eye knowledge means that the individual had doubt about it, but did not 

ask questions about it or confirm it, where he could have such knowledge if he did.
1531

 

For the knowledge of the insurer for the purposes of matters which do not need to be 

disclosed, where there are no questions from the insurer about them, and which are 

incorporated in the draft Bill as exceptions to the duty to make fair presentation of the risk,
1532

 

the draft Bill incorporates some changes in respect of the insurer’s knowledge.
1533

 To be 

specific, the draft Bill defines  matters known to the insurer  which need not  to be 

disclosed
1534

 as known to the individual / individuals who are  involved to take the decision 

on the assured’s behalf  to accept the risk and determine its  terms in any capacity, e.g. agents 

(those who participate in the underwriting  decision).
1535

 Also, it clarifies what matters ought 

to be reasonably known by the insurer, and which do not need to be disclosed,
1536

 as they will 

include matters known to an insurer’s agent or employee who should have communicated the 

relevant facts to an individual/s above (participants in the underwriting decision) ,
1537

 or the 

relevant matters that are accessible to the individual/s above (participants in the underwriting 

                                                                                                                                                        

1530
 Insurance Contract Law Draft Bill, cl 2(2). 

1531
 Ibid.  

1532
 Ibid, cl 6. 

1533
 See below. 

1534
 Insurance Contract Law Draft Bill, s 6(1)(b). 

1535
 Ibid, cl 6(2). 

1536
 Ibid, cl 6(1)(c). 

1537
 Ibid, cl 6(3)(a); That can include for example surveyors’ reports. 
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decision).
1538

 For matters presumed to be known by the insurer,
1539

 the draft Bill defines them 

as common knowledge things,
1540

 things the insurer is expected to know reasonably in his 

ordinary course of business in respect of the insurance category and the proposer’s activity in 

question.
1541

 The terms ‘things’ and ‘something’ refer to “information and knowledge of any 

kind, including facts, rumours, expectations and beliefs”. 
1542

  

So, the draft Bill clarifies the meaning of: what is known to the insurer and what ought to be 

known to the insurer generally which were not clarified enough under the MIA1906. It also 

clarifies and modifies what is presumed to be known by the insurer, which also does not need 

to be disclosed. It codifies the current state of law, and it will remain that the knowledge of 

the individual who is responsible for placing the proposer’s risk may be material.
1543

 

For the non-consumer proposer’s state of mind when making a qualifying breach entitling for 

remedies, the draft Bill states that qualifying breaches can be either deliberate or reckless, or 

neither deliberate nor reckless, therefore adopting a distinction between the two, and remedies 

will vary accordingly.
1544

 The qualifying breach will be deliberate or reckless when the 

proposer: 

                                                                                                                                                        

1538
 Ibid, cl 6(3)(b); That means that the underwriter needs to look for available information  to him within the 

insurer’s organisation. 

1539
 Ibid, cl 6(1)(d). 

1540
 Ibid, cl 6(4)(a). 

1541
 Ibid, cl 6(4)(b); This is a modification of MIA1906, s 18(3)(b). 

1542
 Ibid, cl 6(5). 

1543
Butler and Merkin's Reinsurance Law.  

1544
 Insurance Contract Law Draft Bill, cl 7(4). 
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“(a) knew that it was in breach of the duty of fair presentation, or 

(b) did not care whether or not it was in breach of that duty” 
1545

 

The insurer will carry the burden of proving that the breach is deliberate or reckless.
1546

 

Hence, it seems that the draft Bill opted for defining dishonest conduct as deliberate or 

reckless similar to the CIA2012, rather than defining it as fraudulent and leaving the 

interpretation to courts.
1547

 Such discussion was included in the LCCP2012 as regards 

defining dishonest conduct.
1548

  However, in the CIA2012, qualifying breaches giving the 

insurer a remedy can be either deliberate or reckless, or careless,
1549

 while under the 

Insurance Contract Law Draft Bill, the qualifying breaches entitling the insurer to a remedy 

need not to be deliberate or reckless or careless, as even innocent breaches can give the 

insurer a remedy provided inducement is satisfied.
1550

 However, the remedies of deliberate or 

reckless qualifying breaches are different from those which are neither deliberate nor 

reckless.
1551

 

 

                                                                                                                                                        

1545
 Ibid, cl 7(5). 

1546
 Ibid, cl 7(6) 

1547
 CIA2012, s 5(2); LCCP2012 para 9.64- 9.67. 

1548
 Ibid. 

1549
 That is because the consumer assured has a duty to take reasonable care not to make a misrepresentation 

under the CIA2012; See CIA2012, ss 2, 5. 

1550
 Insurance Contract Law Draft Bill, cl 7(4),(5). 

1551
 The remedies will be discussed in Ch 7. 



336 

 

 

 

 II Saudi Insurance Law: 

Saudi insurance laws and regulations require an element of deliberateness in committing 

misrepresentation or non-disclosure to consider it as insurance fraud. This is evident from the 

AFR2008, which provides deliberate concealment and misrepresentation as non-exhaustive  

examples of insurance fraud.
1552

 Insurance fraud is defined as “an act or omission of an act 

intended to gain dishonest or unlawful advantage for the party committing the fraud or for 

other parties”.
1553

 Therefore, the distinction can be more general to include any fraudulent or 

dishonest conduct by the insurer or the assured aiming for an unlawful advantage as 

misrepresentation and non-disclosure are provided as non-exhaustive examples.
1554

 

Hence, if the misrepresentation or non-disclosure is proven to be innocent or negligent, it will 

not be considered insurance fraud under the AFR2008. Also Art 45 of the AFR2008 provides  

deliberately concealing the correct facts or misrepresenting information by the assured as an 

example of fraud committed by the assured.  

Accordingly, it seems that there is a statutory distinction between fraudulent 

misrepresentation and non-disclosure on the one hand and non-fraudulent misrepresentation 

or non-disclosure on the other by the AFR2008, or to be more precise between fraudulent and 

                                                                                                                                                        

1552
 Art 5 AFR2008.  

 

1553
 Ibid. 

1554
 Art 5 AFR2008. 



337 

 

 

non-fraudulent conduct. However, the consequences of such distinction on the contract and 

remedies are not clear.
1555

   

 In practice, the IVDRC considers the assured’s state of mind, and differentiates between 

innocent and non-innocent breaches of good faith as it considers each case based on its 

circumstances and remedies will vary accordingly.
1556

 Again, the exact effects of this 

distinction are not clear. However, the IVDRC provides that in the case of a non-innocent 

breach of good faith by the assured, the remedy will be that the assured or the beneficiary’s 

insurance claim will be dropped or forfeited as fraud vitiates the contractual relationship if 

proved.
1557

 On the other hand, if the insurer non-innocently breaches good faith, then he must 

                                                                                                                                                        

1555
 In this sense, Saudi insurance laws are in line with Islamic general contract law, in requiring an element of 

deliberateness in committing misrepresentation or non-disclosure to consider it fraud. Nonetheless, in Islamic 

contract law the effects of such misrepresentation and non-disclosure are clear as they entitle the injured party to 

an option to void the contract or confirm it. In Islamic law, misrepresentation has to be deliberate and fraud and 

misrepresentation are used interchangeably as having the same meaning.  There is no consideration to negligent 

or innocent breaches within the doctrine of misrepresentation or fraud in Islamic law as it is assumed that they 

are dealt with by the system of options, as the option of fraud comes as a last resort. However, there are other 

requirements to have a case of fraud or misrepresentation under Islamic law such as inducement and ghubn; See 

Ch 4 or more.   

1556
 It is worth mentioning that IVDRC stated at the beginning that violating good faith is considered fraud, 

which gives the impression that fraud and breach of good faith are the same thing; in other words that there is no 

consideration of the assured’s state of mind – whether he is innocent, deliberate, etc. However, that is not the 

situation, as it later stated that it uses its discretion to consider the assured’s state of mind whether he is innocent 

or not based on the circumstances of the case; Interview with IVDRC members, IVDRC (Saudi Arabia, 9 

January 2013). 

 

1557
 Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013). 

 



338 

 

 

pay  the insurance claim and any compensation for any harm or expense which is incurred by 

the assured.
1558

 

As for the knowledge of the insurance parties and the effect of this knowledge on non-

disclosure and misrepresentation, the situation remains unclear. 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                                                                                                        

1558
 Ibid. 
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 5.7 MATERIALITY TEST 

 I English Insurance Law: 

MIA1906: 

According to section 18(1) of the MIA1906 which applies now only to business insurance, 

the business assured must disclose to the insurer all the material facts known to him or 

assumed to be known to him, about the insurance contract before entering the contract or the 

insurer can avoid the contract. Also, according to section 20 (1)  of the MIA1906, the 

assureds’  material representations to the insurer and his agent before concluding the contract 

must be true or the insurer can avoid the contract. The test of materiality for both disclosure 

and representations is set to be what “would influence the judgment of a prudent insurer in 

fixing the premium, or determining whether he will take the risk”.
1559

 

Thus, it is clear that materiality is tested to an objective creation i.e. the prudent insurer. 

However, the debate in case law is the practical application of the test, and the different 

interpretations to the meaning of “influence”.
1560

 The Court of Appeal in the leading case 

Container Transport International Inc v Oceanus Mutual Underwriting Association Bermuda 

Ltd 
1561 established that the influence need not to be decisive, and therefore, “mere influence” 

can render the fact as material. This means that the fact is considered material if  a prudent 

insurer considered it relevant and was interested to know about it to reach its decision, even if  

such knowledge does not lead to act in a different manner. This low threshold test has been 

                                                                                                                                                        

1559
 MIA1906, ss 18(2) , 20(2); This is settled for non-marine insurance cases as well in Lambert v Cooperative 

Insurance Society [1975] 2 Lloyd’s Rep 485; See also Kelsall v Allstate Insurance Co Ltd  The Times, March 

20, 1987. 

1560
 See below.  

1561
 [1984] 1 Lloyd's Rep 476.  
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criticised as being too harsh, not considering the expectations of a reasonable insured, and 

encouraging reckless underwriting.
1562

 However, the interpretation has not changed.
1563

 

Accordingly, the test can be satisfied by testimonies of experts that the misrepresented or 

non-disclosed facts would have an effect on a prudent insurer.
1564

 However, the court can 

reach its own conclusion on the materiality of a fact, even if no expert evidence is given.
1565

  

                                                                                                                                                        

1562
 P. Griggs ‘Coverage, Warranties, Concealment, Disclosures, Exclusions, Misrepresentations, and Bad Faith’ 

(1991) 66 Tul L Rev 423, 446. 

 

1563
  The approach was confirmed by the majority of the House of Lords in the Pan Atlantic Insurance Co Ltd v 

Pine Top Insurance Co Ltd [1994] 3 All ER 581 (in this case, proof was required that  a reasonable insurer 

considered the fact as increasing  the risk, even if he may not  have refused to impose cover or fixed a higher 

premium; therefore its approach is more towards  the middle compared to CTI ) ; See also St Paul Fire & 

Marine Co (UK) Ltd v McConnell Dowell Constructors Ltd [1995] 2 Lloyd’s Rep 116; It was argued that a 

decisive influence test is more just and fair, see J. Birds & N. Hird ‘Misrepresentation and Non-disclosure in 

Insurance Law — Identical Twins or Separate Issues?’ (1996) 59 (2) MLR 285, 287. 

 

1564
 That can be by field experts, e.g. doctors providing evidence on the assured’s health (Lindenau v 

Desborough (1828) 8 B  & C 586), also by  other insurers,  intermediaries,  and the insurer himself as a 

reasonable insurer (Mundi v Lincoln Assurance Co [2005] EWHC 2678 (Ch) , [2006] Lloyd’s Rep IR 353). It 

will be hard for the assured to refute an evidence provided by a consensus of  insurers (North Star Shipping Ltd v 

Sphere Drake Insurance Plc [2006] EWCA Civ 378, [2006] Lloyd’s Rep IR 519 (Waller L J), and that was 

noted in Carter v Boehm (1766) 3 Burr 1905 [1918] (Mansfield L), but the situation did not change (Glasgow 

Assurance v Symondson & Co (1911) 104 LT 254 [257] ). Accordingly, the assured will rely on the assessment 

of the judge to the materiality to provide him with protection (North Star Shipping Ltd v Sphere Drake 

Insurance Plc [2006] EWCA Civ 378, [2006] Lloyd’s Rep IR 519 (Waller L J). It must be noted only in some 

cases courts refused the evidence given by other insurers (for example, Roselodge v Castle [1966] 2 Lloyd’s Rep 

113). 

1565
 AC Ward & Sons Ltd v Catlin (Five) Ltd  [2009] EWHC 3122 (Comm), [2010] Lloyd's Rep IR 695; See also 

Glicksman v Lancashire and General Assurance Co Ltd [1925] 2 KB 593. 
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Materiality can be presumed as regards questions expressly asked by the insurer;
1566

 however, 

immateriality is not assumed as regards information which is not the subject of an express 

question by the insurer.
1567

 

CIA2012: 

The continuous criticism of the MIA1906, led to changes in the law for consumer assureds 

presented in the CIA2012, while business assureds are still subject to the MIA1906.
1568

 The 

CIA2012 abolishes the duty of disclosure, and replaces it with a duty on the assureds to “take 

reasonable care not to make a misrepresentation to the insurer”.
1569

 The decision of fulfilling 

reasonable care by the consumer depends on any related circumstances.
1570

 The CIA2012 

numerates some examples of those circumstances which can include the type of the consumer 

policy, clarity of insurer’s questions, and agency existence.
1571

 The level of reasonable care 

required is the level of a reasonable consumer; 
1572

 however, circumstances or particularities 

which are known to the insurer or ought to be known by him about the actual consumer, e.g. 

                                                                                                                                                        

1566
 Glicksman v Lancashire and General Assurance Co Ltd [1925] 2 KB 593 [608]; [1927] AC 139 [144]. It 

will be hard for the assured here to say that his answer is immaterial, even if no disclosure would have been  

needed where no questions are asked (Herman v Phoenix Assurance Co (1924) 18 Ll  L Rep 371). 

1567
 Schoolman v Hall [1951] 1 Lloyd’s Rep139, Compare with Roberts v Plaisted [1989] 2 Lloyd’s Rep 341 

(Purchas L J); for more, see below under 5.10. 

1568
 See above. 

1569
 CIA2012, ss 2, 11.  

 

1570
 CIA2012, s 3(1). 

1571
 CIA2012, s 3 (2).  

1572
 CIA2012, s 3 (3). 



342 

 

 

lack of English language, are taken into consideration.
1573

 In any event, misrepresentations 

which are made dishonestly will always be regarded as not constituting reasonable care.
1574

  

LCCP2012: 

The materiality test suggested in the LCCP2007, i.e. the reasonable insured test was refused 

by the LCCP2012, and no real change from the test in the MIA1906 was suggested.
1575

 

However, the LCCP2012 attempts to explain more about what is meant by material 

circumstances, and  therefore suggests that the business assured is bound to disclose all 

material  matters required to “provide a fair risk presentation” and these include standard 

information normally disclosed in the market, special information leading to enhanced risk, 

and  any specific issues which resulted in the placing of the insurance coverage.
1576

  

The draft clauses of the forthcoming Insurance Contract Law Draft Bill issued recently by the 

Law Commissions slightly modify the materiality test embedded in the MIA1906 for 

information disclosed or represented.
1577

 To be specific, in the draft Bill a matter is material if 

it will influence a reasonable insurer in his decision on taking the risk, and on what terms if 

he decided to take it.
1578

 Hence, instead of stating “in fixing the premium” as in the 

                                                                                                                                                        

1573
 CIA2012, s 3 (4). 

 

1574
 CIA2012, s 3 (5).  

 

1575
 LCCP2012 paras 4.60–4.71. 

 

1576
 Ibid 5.72. 

1577
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014.  

1578
 Insurance Contract Law Draft Bill, cl 4(5). 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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MIA1906,
1579

 the draft Bill adds “on what terms” which is more  general.
1580

 For examples of 

the material circumstances, most of the clarifications made by the LCCP2012 are 

incorporated with slight modifications.
1581

  Specifically, the draft Bill states that examples of 

material circumstances can include:
1582

  

“(a) special or unusual facts relating to the risk,
1583

 

b) any particular concerns which led the proposer to seek insurance cover for the risk,
1584

 

(c) anything which those concerned with the class of insurance and field of activity in 

question would generally understand as being something that should be dealt with in a fair 

presentation of risks of the type in question.” 
1585

  

  

                                                                                                                                                        

1579
 MIA1906, ss 18(2); 20(2). 

1580
 Insurance Contract Law Draft Bill, cl 4(5). 

1581
 See below. 

1582
 Ibid, cl 4(6). 

1583
 Ibid, cl 4(6)(a). 

1584
 Ibid, cl 4(6)(b). 

1585
 Ibid, cl 4(6)(c). 
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 II Saudi Insurance Law: 

In contrast to the MIA1906 which adopts a “prudent insurer test” to determine the materiality 

of the information disclosed by the assured,
 1586

 the CIA2012  which abolishes the duty of 

disclosure and replaces the former test for consumer assureds with “ reasonable care  in not 

committing a misrepresentation”
1587

. The IMCOCR2008 retains the duty of disclosure and 

sets the materiality test to be “what a reasonable person would regard relevant”.
1588

 The 

relevancy meant here is the relevancy to the insurance and to underwrite the risk.
1589

 This 

reasonable expectations test is believed to protect the assured from any unanticipated loss of 

cover for both business and consumer insurance.
1590

 The test is applied on disclosure by the 

assured; however, it is not clear if it also applies regarding representation. The point of 

reference in assessing the materiality of facts which need to be disclosed by the assured is 

always the assured, revealing yet again an assured-friendly approach compared to the 

MIA1906 which takes the insurer as its point of reference.
1591

 This approach by Saudi 

insurance law is similar to a certain extent to the former LCCP proposals for business 

assureds published in 2007, where the reasonable expectations test of the business assured is 

suggested to be the test for material information disclosed as a default rule.
1592

 Nonetheless, 

                                                                                                                                                        

1586
 MIA1906, ss 18(2); 19(2). 

 

1587
 CIA2012, s 2. 

1588
 Art 42 IMCOCR2008.  

 

1589
 Ibid. 

1590
 See Art 5; Art 6 IMCOCR2008. 

 

1591
 MIA1906, ss18(2), 19(2). 

1592
 LCCP2007 paras 5.1 -5.148. 
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these former proposals are superseded by the suggestions of the LCCP2012 which rejects the 

reasonable expectations test due to criticisms of uncertainty. 
1593

 The Unified Compulsory 

Motor Insurance Policy (UCMIP) which must be used by insurers for compulsory motor  

insurance concerned with third party civil liability insurance, has a different approach which 

can be similar to the MIA1906  regarding what is material. The UCMIP states that a material 

fact is “any fact that affects the company's decision to accept or reject insurance or affects 

the insurance premium or terms and conditions of the contract”.
1594

 In practice, the IVDRC 

employs its discretion in applying the “reasonable person” test in the IMCOCR2008 as an 

objective standard, based on the circumstances of each case, e.g. the nature and size of the 

breach and its direct effect on the indemnity entitlement. Such circumstances will affect the 

remedies accordingly.
1595

  

In the realm of finding the perfect test for Saudi insurance law, the author appreciates the 

Saudi approach in treating consumer and business assureds similarly, unlike the LCCP2012 

proposals, and the CIA2012. However, the author does not find the reasonable expectations 

doctrine adopted by the IMCOCR2008 for all assureds, and formerly by the LCCP2007 for 

business assureds convincing. Therefore, the author suggests abolishing the duty of disclosure 

                                                                                                                                                        

 

1593
 LCCP2012 paras 4.61–4.71. 

 

1594
 Art 2 (16) UCMIP. However, it is not clear if reference here is to the prudent company or to the actual 

company. 

1595
 The exact effects/ remedies are not clear as they depend on the discretion of the IVDRC. Even though the 

IVDRC  provided that the remedy for non-innocent breach of good faith by the assured will be  dropping the 

insurance claim, while if it was by the insurer the remedy will be paying  the claim with  damages as 

compensation  for the expenses or harm caused to the assured . The IVDRC, suggested clear provisions 

explaining the remedies in case of breaching the principle of good faith,; Interview with IVDRC members, 

IVDRC (Saudi Arabia, 9 January 2013); see Ch 7 for more.  
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for all types of assureds, both businesses and consumers. The author’s view will be explained 

as follows:  

 

 5.7.1 The Reasonable Expectations Test: Does It Work For Saudi Law? 

 I Certainty And Predictability Dilemmas 

The reasonable expectations test may be fairer to the assureds, since it considers their 

individual characteristics in assessing what to disclose. In this sense, a sophisticated business 

which is advised by a professional broker will not be treated in the same way as a shopkeeper 

which buys insurance off the shelf. However, this approach comes on the account of certainty 

and predictability, which is important, especially to business assureds. The different measures 

which are applied depending on the capacity of every assured and his position will create a 

considerable amount of vagueness, since the only way to know how the standard will be 

applied is through the courts. On the other hand, insurance law in Saudi Arabia is relatively 

new and there are not enough cases to guide judges in the application of the test or to give the 

parties the chance to anticipate what result will probably be concluded by the court.
1596

  

It may be argued that an indication of applying the reasonable expectation test can be found 

in tort law.
1597

 Accordingly, different measures will be applied depending on the ‘category’ of 

the individual assured, not depending on him as an individual. For instance, standards 

adopted for the category of surgeons
1598

 will be different from the standards of the category of 

                                                                                                                                                        

1596
 See Ch 3. 

1597
 This argument is raised in the context of warranties by M. Clarke, ‘Insurance Warranties: The Absolute 

End?’ [2007] LMCLQ 474, 492. 

 

1598
 White House v Jordan [1981] 1 WLR 264 (HL). 
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footballers.
1599

 Nonetheless, this argument misses the point that in Saudi Arabia, prior cases 

are not considered as authorities. The judge will have complete discretion to act on the facts 

of each case, and will not be forced to follow any other case. Moreover, the publicity of cases 

is an issue not found in Saudi Arabia until recent years.
1600

 Even this recent publicity is not 

complete since it is only regards selected cases, and not all the cases are up to date.
1601

 It must 

be borne in mind that certainty, especially in commercial cases, is important for the stability 

of the market; therefore more certain measures are advised to be adopted.  

Another argument which can be raised in favour of reasonable expectations is that the 

measure of the ‘reasonable assured’ is an objective standard which can decrease such 

uncertainty, as the case was with the ‘prudent insurer’ test, since it only adopts those 

reasonable assureds as a measure.
1602

 This argument can be easily refuted. When adopting a 

‘prudent insurer’ test, the variance between insurers will be relatively low since we will be 

dealing with professionals in the same field and facing the same circumstances. Conversely, 

the degree of variance in the ‘reasonable insured’ test is huge. Assureds come from various 

                                                                                                                                                        

 

1599
 Condon v Basi [1985] 1 WLR 866 (CA). 

 

1600
 See the Council of Ministers decision No 162 dated 26/8/2002 regarding publishing the final court decisions 

after arranging it and removing names; See also the Minister decision No 364 dated 21/2/2005 regarding 

establishing a general department for writing and publicising court decisions.  

 

1601
 The methodology used to publicise court decisions in Saudi Arabia is to select only final decisions, with the 

most distinct and general application, even if they are not up to date. The main goal is to select the most 

beneficial cases for the public; See <http://www.moj.gov.sa/ mdona_moj/d/esdarat.aspx > accessed 12 January 

2010, for the all the publications of the court decisions.  

 

1602
 In fact, the objectivity of the standard was mentioned by the IVDRC; Interview with IVDRC members, 

IVDRC (Saudi Arabia, 9 January 2013). 

http://www.moj.gov.sa/%20mdona_moj/d/esdarat.aspx
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professions and backgrounds which makes it hard to adopt ‘one measure fits all’. 

Consequently, the test will end up by creating greatly variable measures to different assureds 

depending on their characteristics, background, education etc. A reasonable assured standard 

can be applied  for example between a group of fishermen and a group of surgeons. However, 

the same standard cannot be applied to the surgeons and the fishermen at the same time. 

Moreover, the type of the policy affects the variance of the test. For example, higher 

standards are anticipated from doctors contracting for health insurance, whereas the standards 

will be lower if they contract for motor insurance. In this sense, such objectivity is only 

illusionary and does not increase certainty.  

 II Not Matching Islamic Contract Law Approach In Objectivity 

Another factor justifying the unsuitability of the reasonable expectations test is that the test 

does not coincide with the objectivity of the Islamic contract law theory, which is the general 

contract law in Saudi Arabia. As discussed, Islamic contract law tries not to investigate the 

psychological side of consent.
1603

 Instead, it uses preventive objective measures to preserve 

balance in the contract, such as the system of options.
1604

  Nevertheless, the reasonable 

expectations test is a test that actually investigates the state of mind of the hypothetical 

reasonable assured. It may be argued that the standard is objective since it concerns 

reasonable assureds and not the actual assureds. However, as discussed above, such 

objectivity is not genuine because of the huge variance between the assureds in their 

characteristics, and because of the different types of policies which affect the test. It must be 

kept in mind that reducing the gap between general contract law and insurance law is always 

a preferable approach since the law will be easier to comprehend and apply for the assureds.  

                                                                                                                                                        

1603
 See Ch 4.  

1604
 Ibid. 
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 III Inaccurate Measures For Business Assureds 

A fact which must be kept in mind is that business assureds may be large corporations. 

Determining what a large corporation will reasonably expect can be misleading. The main 

question will be: which company employee’s state of mind will be considered when applying 

the test? If the yardstick will be the employees authorised to contract with the insurer, this 

could be inaccurate. What these agents reasonably expect may not be the same as the 

directors who run the company, as their expectations may be higher or lower. Consequently, 

this will lower or heighten the threshold as the case, maybe in a way which does not 

genuinely reflect the state of mind of the business assured, i.e. the company. 

 IV Increased Time And Costs Needed For Concluding Insurance 

Evaluating the insurance risk from the view of a reasonable assured is naturally a 

disadvantage from an insurer standpoint.
1605

 The test will not contribute to the valuation of 

the risk since it will not take the insurer’s view as the yardstick.
1606

 In other words, it will not 

give the insurer a clear assessment of the risk to enable him to determine the right price of the 

premium. In fact, it contradicts with imposing the duty of good faith in the first place, which 

is meant to help the insurer in assessing the risk.
1607

 Accordingly, the insurer will be more 

                                                                                                                                                        

1605
 B. Soyer, ‘Reforming Pre-Contractual Information Duties in Business Insurance Contracts – One Reform 

Too Many?’ (2009) 1 JBL 15, 25-27; For more see: N.A. Doherty & H. Schlesinger, ‘Rational Insurance 

Purchasing: Consideration of Contract Non Performance’ (1990) 105 (1) Quarterly Journal of Economics 243. 

1606
 Ibid. 

1607
 Carter v Boehm (1766) 3 Burr 1905 [1909], Greenhill v Federal Insurance Co Ltd [1927] 1 KB 65 (CA) 

[76]. 
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cautious when conducting insurance and will require more documents and information, in 

which will increase the time and costs needed for concluding insurance.
1608

  

 5.7.2 Abolishment of the Duty of Disclosure: The Real Solution? 

The author appreciates the CIA2012 in abolishing the duty of disclosure
1609

 and suggests that 

a similar approach is to be applied by the IMCOCR2008 to all assureds. This suggestion is 

supported on the following grounds: 

 I Bringing More Certainty To The Contract 

When the duty of disclosure is abolished, the insurer will fix the attention on developing 

useful questions to be asked to the assured for the purposes of the risk assessment. In other 

words, he will be more specific in the information required in the format of questions and 

restrict them to include only the most significant questions. Consequently, the assured will 

know that if he answers the questions accurately, he will be covered, with no hidden traps 

relating to disclosure. The whole operation will be more certain, whether from the insurer or 

the assured’s perspective.  

It might be argued that such abolishment can lead insurers to ask more questions, lengthening 

the insurance process and increasing costs. As discussed earlier, this result can generate from 

the reasonable expectations test, when the assured becomes the yardstick in the same 

degree.
1610

 In both assessments, the information needed by the insurer for the risk assessment 

                                                                                                                                                        

1608
 B. Soyer, ‘Reforming Pre-Contractual Information Duties in Business Insurance Contracts – One Reform 

Too Many?’ (2009) 1 JBL 15, 25-27; For more see: N.A. Doherty & H. Schlesinger, ‘Rational Insurance 

Purchasing: Consideration of Contract Non Performance’ (1990) 105 (1) Quarterly Journal of Economics 243. 

 

1609
 CIA2012, s 2. 

1610
 See above  under 5.7.2. 
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process is restricted, namely: by what a reasonable assured reasonably expects in the 

reasonable expectations test, and by questions asked by the insurer in the proposal form when 

the duty of disclosure is abolished. Also, the argument misses the effect of the practicality 

issues on the insurer. The way insurance is conducted today, mostly via the internet or 

telephone, will only allow insurers to ask the most significant questions which in their view 

will greatly affect  the risk assessment process. It will not be practical for insurers, even if 

they wanted to, to be more detailed and ask about every single aspect of what they might 

think it is important or relevant. Hence, they will be forced to concentrate on the most 

important questions related to the highest risks.  

Another pitfall which might be created by the abolishment of disclosure is the risk of insurers 

asking general questions to the assureds.
1611

 This pitfall has been addressed in the LCCP2007 

proposals and can be solved by adopting the French approach
1612

 which permits such 

questions, but it will be for the court to decide whether a reasonable assured will understand 

that this question was about particular information. This will discourage insurers from asking 

such general questions in the first place.
1613

 The reasonable expectations test in this arena will 

not undermine the objectivity of Islamic general contract law as the court’s discretion is for a 

subsidiary test and not for the substantive test of disclosure.  

 

 

                                                                                                                                                        

1611
 LCCP2007 para 4.26. 

 

1612
 Code des Assurance, Art L 112–3 para 2. 

 

1613
 LCCP2007 para 4.26. 
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 II Reaching The Reasonable Expectations Of The Assured In A More 

Accurate Manner 

The reasonable expectations of the assured must be protected, but not on the account of 

certainty or accuracy. Abolishing the duty of disclosure reaches those expectations, but with a 

more structured method. If the assured answers all the questions in the proposal form 

honestly, he will reasonably expect that he will be covered. Meanwhile, if he does not, he will 

reasonably expect the exclusion of the cover. In contrast, the reasonable expectations test is 

less certain, as even if the assured believes that he disclosed all the facts that he thinks are 

material, there is always a risk that the court may regard some information as information that 

should have been disclosed by a reasonable assured and was not. In direct questions, this 

court discretion will be more limited, leading to more accurate results. 

A fact which must not be undermined is that abolishing the duty of disclosure may enable 

assureds to follow sharp practices through concealing the facts they know are relevant to the 

insurer. The LCCP2007 revealed how this issue was solved in number of continental 

countries, e.g. France, by adding provisions for fraudulent concealment or a duty to disclose 

on the assured if he knew that such information is relevant to the insurer.
1614

 In Saudi 

insurance law, a similar provision is already incorporated in the AFR2008 which prohibits 

insurance fraud and alerts insurers from all kinds of fraud by the assured.
1615

 The AFR2008 

includes a non-exhaustive list which numerates types of fraud and includes fraudulent 

                                                                                                                                                        

1614
 See LCCP2007 para 4.26; Code des Assurances, Art L 113-8; See also Norwegian Insurance Contracts 

Act1989, ss 4-1; New York law, see The Home Insurance Company of Illinois (New Hampshire) v Spectrum 

Information Technologies, Inc 930 F Supp 825 (1996 US Dist Ct) (LEXIS 12849), para A.5. 

 

1615
 Art 5, 45 AFR2008.  
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concealment and misrepresentations by the assureds.
1616

 Hence, even if the duty of disclosure 

is abolished, dishonest assureds can still be caught by this regulation. In this way, fraudulent 

assureds can be penalised without affecting the innocent. However, the author suggests 

incorporating such provision into the IMCOCR2008 as it is the most useful source of 

authority as regards the rights and duties of the parties. It must be noted that fraudulent 

concealment by the assured may  be considered a non-innocent breach of the duty of good 

faith  which  is required in practice by the IVDRC from the assured, and therefore, such a 

fraudulent assured can be caught also by the general duty of good faith required from him by 

the IVDRC.
1617

 

 III Coinciding With The Objectivity Of Islamic Contract Law 

As discussed earlier, Islamic general contract law does not question the psychological side of 

consent, as in Western laws. Instead, it protects consent by preventive objective measures, 

e.g. the system of options.
1618

 It is the author’s view that Saudi insurance law should have the 

same approach. Islamic general contract law, as a result of its objectivity, does not have a 

volume of cases where the psychological side of consent is questioned and which can act as a 

guide to Saudi insurance law. Hence, Saudi insurance law will be developing its own 

approach, without any guidance, which can cause difficulties, uncertainties and inaccuracies. 

By being more objective with insurers asking specific questions, such results can be avoided.  

Additionally, the abolishment can bring insurance more in line with Islamic general contract 

law, since as discussed earlier, disclosure in Islamic contract law is not ultimately required as 

a general duty, as it is demanded in certain contracts such as trust sales, where trust of the 

                                                                                                                                                        

1616
 Ibid. 

1617
 Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013). 

1618
 See Ch 4.  
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parties plays a vital role, and in certain situations, e.g. defects in the subject sold in the sale 

contract.
1619

 However, good faith is needed from the parties, and therefore disclosure will be 

required, where non-disclosure violates good faith.
1620

  

 5.7.3 Business And Consumer Assureds: The Same Regime? 

The author appreciates the IMCOCR2008’s approach in not articulating different regimes for 

consumer and business assureds, and suggests that the LCCP2012 proposals and the CIA2012 

should follow the same approach. Since the IMCOCR2008 already does not recognise such 

different regimes,  the discussion will be mainly based on the Law Commissions’ proposals 

and the CIA2012. The discussion will attempt to refute the arguments of different regimes in 

support of the unified regimes adopted by Saudi insurance law. 

In general, the Law Commissions refused to make different regimes for certain kinds of 

assureds, to avoid complexities and artificial boundaries; for example, between small and big 

businesses, and between insurance with and without proposal forms.
1621

 However, it creates a 

differentiation between business and consumer assureds which is rather interesting.
1622

 They 

defended the distinct regimes strongly, but the author believes their arguments can be 

countered. One of the arguments for distinct regimes is that business assureds are assisted by 

professional advice and qualified brokers who will be acquainted with the existence of the 

                                                                                                                                                        

1619
 Ibid. 

1620
 Ibid. 

1621
 LCCP2007 para 5.27 (1). 

 

1622
 See for business proposals: LCCP2007 paras 5.1-–5.148; LCCP2012, for consumer proposals: LCCP2007 

paras 4.1–4.219, LCCIL2009 which ended by adopting the CIA2012.  
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duty of disclosure.
1623

 The LCCP2007 makes this point but keeps in mind small businesses 

and thus opts for a reasonable expectations test to protect those businesses.
1624

 The author 

argued earlier that such a test is not suitable to be applied.
1625

 Accordingly, to protect small 

businesses, the duty of disclosure must be abolished as the position for consumers. Moreover, 

such an argument can lead to unfairness and inaccuracies. It must be remembered that while it 

is true there can be business assureds who have access to professional advice, there are some 

businesses that do not. The same situation can be spotted in consumer insurance. Some 

assureds can afford to be advised by brokers, while others cannot. Assuming that since the 

assured is a business, it will have a professional advice is inaccurate. There are both 

sophisticated and unsophisticated assureds in both types; businesses and consumers. In any 

case, the LCCP2007 was superseded by the LCCP2012 which refuses the reasonable 

expectations test 
1626

 and suggests that the business assured must disclose material 

information necessary to provide a fair presentation of the risk, while keeping the same 

materiality test in the MIA1906.
1627

 This can also incur problems for small businesses in 

determining the extent of disclosure required to attain a fair presentation of the risk, and the 

same problems of the materiality test under the MIA1906.
1628

  

                                                                                                                                                        

1623
 LCCP2007 para 5.27 (3). 

 

1624
 LCCP2007 paras 5.83–5.84.  

 

1625
 See above under 5.7.2. 

1626
 The LCCP2012 rejects the reasonable expectations test paras 4.60–4.71. 

 

1627
 LCCP2012 paras5.1–5.12, 6.1–6.79. 

 

1628
 See above. 
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To solve the situation, a provision for fraudulent concealment can protect the insurer. If a 

provision provides for avoidance if a broker or an assured actually knows that information is 

relevant to the insurer and yet conceals it, this can catch those business and consumer 

assureds who are advised by brokers. A broker will surely know that information is relevant 

to the insurer and therefore can be captured easily by such provision. The fact that most 

fraudulent concealment provisions are meant to be articulated for the assureds and not for 

brokers is not enough to justify a whole different regime on an inaccurate basis.
1629

 Instead, it 

must be a strong reason for including brokers together with the assureds in a fraudulent 

concealment provision to protect insurers. 

The other argument for distinct regimes is that business insurance involves more unusual 

risks than consumer insurance, which makes it harder for insurers to ask about all the relevant 

matters.
1630

 This argument can be opposed. Unusual risks today can be seen anywhere and it 

is not a peculiarity of business insurance. The consumer market today is full of unusual risks, 

where a singer insures his voice, a supermodel insures her face, and footballers insure their 

legs etc. In fact, compared to these kinds of risks, business insurance risks seem to be more 

predictable. Each industry has its own set of common risks, e.g. the construction industry, 

manufacturing, or the marine industry. Therefore, the insurer can perceive most business risks 

based on the type of industry.  

A strong consequence for differentiation between consumer and business assureds which 

supports a unified regime for both types is that it adds complexity in law and gives way to 

arbitrary judgments. The author’s view is that if the law is unfair, it must be altered as a 

whole. Deciding what to alter based on the type of the assured is unacceptable. True, 

consumers may suffer more unfairness by the defective law than businesses. However, this 

                                                                                                                                                        

1629
 See above 5.7.2. , and below. 

1630
 LCCP2007 paras 5.27 (2). 
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does not justify a different regime as it creates convolution and arbitrary judgments leading to 

different results. The arbitrary judgments can be noticed in deciding which capacity the 

assured has acted in i.e. whether in his capacity as a business or in his capacity as a consumer 

which leads to different outcomes; for instance, when an assured wants to insure his car that 

he uses for his business and for his personal use. If the assured is treated as a consumer, he 

will need not to volunteer any information according to the CIA2012 and it will be the 

insurer’s responsibility to ask the questions needed, while the assured takes reasonable care 

not to make a misrepresentation.
1631

 On the other hand, if he is treated as a business, the duty 

of disclosure will remain and the assured must disclose all material information influencing a 

prudent insurer according to the MIA1906.
1632

 

It is worth mentioning that a unified regime between all kinds of assureds can bring English 

law much closer to other jurisdictions in the world in this arena.
1633

 Most continental 

jurisdictions abolished the duty of disclosure and provided that the assured is required to 

disclose relevant information only if he was asked by the insurer.
1634

 However, the fraudulent 

behaviour of the assured was avoided as some jurisdictions provided that assureds must 

disclose facts without the need to be asked by the insurer if they know they are relevant to the 

insurer,
1635

 or articulated provisions for fraudulent concealment.
1636

 These jurisdictions do not 

                                                                                                                                                        

1631
 CIA2012, s 2. 

1632
 MIA1906, s18 (1). 

1633
 See LCCP2007 para 4.18-4.19 in the context of abolishing the duty of disclosure. 

1634
  For example, Code des Assurances, Art L 113-2-2; Norwegian Insurance Contracts Act 1989, ss 4-1, 

Swedish Insurance Contracts Act 2005, Chapter 4, s 1. 

 

1635
 For example, Norwegian Insurance Contracts 1989, ss 4-1. 

1636
 Code des Assurances, Art L 113-8. 
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draw distinct regimes for business and consumer assureds.
1637

 Hence, unifying the regime for 

business and consumer assureds in English insurance law will bring it much closer to the 

approach applied in other EU countries. This is particularly important considering that the EU 

is working on the Principles of European Insurance Contract Laws (PEICL) project,
1638

 and 

fewer differences between EU laws will mean a smoother transition and more chances of 

success.
1639

  

It is interesting to note that a proposal to make distinction between different classes of 

business depending on their size in 2009
1640

 was refused in the LCCP2012.
1641

 The former 

proposal was based on smaller businesses needing more protection than big businesses and 

thus must be treated as consumers for pre-contractual information and unfair terms in the 

contract.
1642

 Such proposal adds further evidence that the distinction between consumers and 

                                                                                                                                                        

1637
 Except Swedish Insurance Contracts Act 2005. 

 

1638
 See <http://restatement.info/cfr/Draft-CFR-Insurance-Contract-17122007-FIN`AL.pdf> accessed 14 January 

2010. 

 

1639
 For more, see Project Group Restatement of European Insurance Contract Law, Principles for European 

Insurance Contract Laws: PEICL (Sellier European Law Publishing 2009). 

 

1640
 The Law Commission and Scottish Law Commission, Reforming Insurance Contract Law: Micro-

Businesses, Should Micro-Businesses Be Treated Like Consumers For The Purposes Of Pre-Contractual 

Information And Unfair Terms? (Issues Paper 5, 2009). 

 

1641
 The reasons included difficulty in defining micro businesses, imposing additional costs on insurers, not 

much evidence of a real problem, micro businesses are already protected by the FOS; LCCP2012 Appendices A.  

 

1642
 The Law Commission and Scottish Law Commission, Reforming Insurance Contract Law: Micro-

Businesses, Should Micro-Businesses be Treated Like Consumers for The Purposes of Pre-Contractual 

Information and Unfair Terms? (Issues Paper 5, 2009) paras 4.1–4.9. 

http://restatement.info/cfr/Draft-CFR-Insurance-Contract-17122007-FIN%60AL.pdf
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businesses in the first place is not needed as it can create unfairness to smaller classes of 

business.  
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 5.8 INDUCEMENT 

 I English Insurance Law: 

Although the Pan Atlantic case 
1643

 did not depart from the CTI case
1644

 regarding the test of 

materiality, it tried to soften the harshness of the test by creating an inducement requirement, 

which is more of a subjective test.
1645

 There was a consensus ruling by the House of Lords in 

the Pan Atlantic on the inducement requirement, and it was stated that “There is to be implied 

in the 1906 Act a qualification that a material misrepresentation will not entitle the 

underwriter to avoid the policy unless the misrepresentation induced the making of the 

contract”. 
1646

 It was also held that such approach will apply to non-disclosure as well.
1647

 

The justification for introducing such requirement was the need for fairness and to accord 

                                                                                                                                                        

1643
 Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581.   

 

1644
 Container Transport International Ltd v Oceanus Mutual Underwriting Association [1984] 1 Lloyd’s Rep 

476. .  

 

1645
  The period before the Pan Atlantic was unclear regarding inducement, See: Berger and Light Diffusers Ply 

Ltd v Pollock [1973] 2 Lloyd’s Rep 442 (supporting inducement); Container Transport International Ltd v 

Oceanus Mutual Underwriting Association [1984] 1 Lloyd’s Rep 476 (not supporting inducement). 

1646
 Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581 (Mustill L) [617]. 

1647
 Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581; That approach is taken 

even though non-disclosure and misrepresentation are different concepts especially when they are innocent: The 

assured in innocent misrepresentation while filling a proposal form  may be ignorant of the truth, while in 

innocent non-disclosure the assured may know the true facts but does  not value them (See J. Birds, Modern 

Insurance Law (9
th
 edn, Sweet and Maxwell 2013) 115,  R. Hasson, ‘Misrepresentation and Non-disclosure in 

Life Insurance–Some Steps Forward’  (1975)  38 MLR 89, 90-91) . It was emphasised by Lloyd L that usually 

misrepresentation and non-disclosure appear together in claims which may justify such an approach. It is worth 

noting that the case mainly concerned non-disclosure. 



361 

 

 

with the general law regarding misrepresentation.
1648

 Hence, besides satisfying the  

materiality test which deals with the ‘prudent insurer’,  the case held that the ‘actual’ insurer 

must have been induced by the misrepresented or undisclosed fact to enter the contract  or at 

least  enter it on the same terms to be able to avoid the contract.
1649

  The inducement 

requirement was not included in the MIA1906 itself 
1650

 and unlike materiality,  it concerns 

the ‘actual’ insurer instead of a ‘prudent’ insurer, and it questions ‘reliance’ and ‘causality’ 

rather than ‘influence’.
1651

  

Even though requiring inducement was clear in the Pan Atlantic,
1652

 the power of the 

inducement requirement was not totally clear.  In the judgment, Lord Mustill has clearly 

stated that there is a presumption of inducement.
1653

 That means that once there is materiality, 

                                                                                                                                                        

1648
  Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581; see also R. Merkin, 

Colinvaux's Law of Insurance (9
th

 edn, Sweet and Maxwell 2012) para 6-27. 

1649
 See also Assicurazioni Generali SpA v Arab Insurance Group (BSC) [2002] EWCA Civ 1642, [2003] 1 

WLR 577 [59],[87], where Clarke LJ following the Pan Atlantic stated that the insurer must prove “on the 

balance of probabilities” that he was induced by a material non-disclosure or misrepresentation to enter the 

contract.  

1650
 See MIA1906, s 20(2); s 18(2) regards materiality where there is no mention of inducement; Mustill L was 

of the view that the MIA1906 did not include such inducement requirement because it concentrated more on the 

principles which are specifically related to insurance (e.g. materiality test), while the general principles of 

misrepresentation were not touched upon (Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 

All ER 581). 

1651
 T. Schoenbaum ‘Duty of Utmost Good Faith in Marine Insurance Law: A Comparative Analysis of 

American and English Law’ (1998) 29 Journal of Maritime Law and Commerce 1, 26.  

 

1652
 Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581 [619]. 

1653
 Mustill L has stated that after the presumption of inducement, “The assured will have an uphill task in 

persuading the court that the withholding or misstatement of circumstances satisfying the test of materiality has 
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there is an inference that the actual insurer has been induced to the contract, even it is an 

inference of fact and not of law.
1654

 However, Lord Lloyds did not agree and described the 

approach as “heresy long since exploded”.
1655

 The better approach in his view is that only 

when there is an actual inducement, materiality is considered.
1656

 The view of Lord Mustill 

was confirmed later in St Paul Fire and Marine Co (UK) Ltd v McConnell Dowell 

Constructors Ltd. 
1657

  

However, subsequent case law which developed the inducement principle has required that 

the insurer must prove that but for the assured’s misrepresentation or non-disclosure, he 

would have acted in a different manner by refusing to enter the contract in the first place or by 

entering it on different terms.
1658

  This can be done, for example, by showing that the non-

disclosed facts will probably incur questions by the insurer which will entail having different 

                                                                                                                                                        

made no difference.” (Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581 [619]); 

See also James v CGU Insurance Plc [2002] Lloyd’s Rep IR 206 (Moore-Bick J). 

  

1654
 Ibid; See also Assicurazioni Generali SpA v Arab Insurance Group (BSC) [2002] EWCA Civ 1642, [2003] 1 

WLR 577. 

1655
 Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581 [637]. 

1656
 Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581 [638]. 

1657
 [1995] 2 Lloyd’s Rep 116; The presumption of inducement includes also brokers in third party proceedings 

(Gunns and Gunns v Par Insurance Brokers [1997] 1 Lloyd’s Rep 173). 

1658
  Marc Rich & Co AG v Portman [1996] 1 Lloyd’s Rep 430, [1997] 1 Lloyd’s Rep 225 [422] (Longmore J); 

Assicurazioni Generali SpA v Arab Insurance Group (BSC) [2002] EWCA Civ 1642, [2003] 1 WLR 577 [59], 

[87] (Clarke LJ).  
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terms if the questions were correctly answered.
1659

  In Assicurazioni Generali SpA v Arab 

Insurance Group (BSC) 
1660

 Clarke LJ viewed “presumption” of inducement as limited in 

certain situations where the underwriter cannot provide proof.
1661

 He summarised the rules 

that need to be considered for inducement.
1662

 These included that the insurer must prove that 

he was induced by the material breach by the assured on the balance of probabilities, where  

but for  the assured’s material  misrepresentation or non-disclosure, he would have acted in a 

different manner by refusing to enter the contract in the first place or by entering it on 

different terms. In other words, there must be some kind of causality in the sense that the 

misrepresented or undisclosed fact need to be an effective cause to enter the contract to the 

insurer but not necessarily the only cause.
1663

  Additionally, the presumption of inducement is 

a presumption of fact and not of law, and it can be countered by the assured.
1664

 

                                                                                                                                                        

1659
 International Management Group v Simmonds [2003] EWHC 177 (Comm), [2004] Lloyd's Rep IR 247; See 

also New Hampshire Insurance Co v Oil Refineries Ltd [2003] Lloyd’s Rep IR 386. 

1660
 [2002] EWCA Civ 1642, [2003] 1 WLR 577. 

1661
  That was also mentioned in Marc Rich & Co AG v Portman [1996] 1 Lloyd’s Rep 430, [1997] 1 Lloyd’s 

Rep 225 [422] (Longmore J); See below for more about this point. 

1662
 Assicurazioni Generali SpA v Arab Insurance Group (BSC) [2002] EWCA Civ 1642, [2003] 1 WLR 577 

[59], [87] (Clarke LJ).  

1663
 Assicurazioni Generali SpA v Arab Insurance Group (BSC) [2002] EWCA Civ 1642, [2003] 1 WLR 577 

[59], [87] (Clarke LJ) ; See also St Paul Fire and Marine Co (UK) Ltd v McConnell Dowell Constructors Ltd 

[1995] 2 Lloyd’s Rep 116. 

1664
 Assicurazioni Generali SpA v Arab Insurance Group (BSC) [2002] EWCA Civ 1642, [2003] 1 WLR 577 

[59], [87] (Clarke LJ) ; See also St Paul Fire and Marine Co (UK) Ltd v McConnell Dowell Constructors Ltd 

[1995] 2 Lloyd’s Rep 116 [127] (Evans LJ); Authorities followed the general law of misrepresentation in that 

regard (See for example,  Lord Mackay of Clashfern, Halsbury’s Law, vol 31 ( 4
th

 edn, LexisNexis Butterworths 
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When considering the presumption of inducement, the court will consider whether the insurer 

had known the non-disclosed fact or the truth about the misrepresented fact, would he have 

acted in a different manner.
1665

 Of course insurers will be motivated to say that they would 

have not entered the contract or at least agreed on different terms had they known the truth 

about the misrepresented or the non-disclosed facts; however, the court will assess the proof 

carefully considering the insurer’s experience and qualifications.
1666

   

In any case, it seems that the presumption of inducement is limited to situations where there is 

a “good reason” for the underwriter who accepted the risk, not to provide proof regarding his 

state of mind when placing the risk.
1667

 Such limited approach is taken in the light of the 

                                                                                                                                                        

1991) para-1067; Smith v Chadwick (1884) 9 AC 187 (HL), see Ch 4 under 4.4  for more about inducement in 

general law of misrepresentation.   

1665
 R. Merkin, Colinvaux's Law of Insurance (2

nd
 supp, 9

th
 edn, Sweet and Maxwell 2013) para 6-28. 

1666
  Ibid; Insurance Corporation of the Channel Islands v Royal Hotel (No2) [1998] Lloyd’s Rep IR 151. See 

also International Lottery Management Ltd v Dumas [2002] 1 Lloyd’s Rep IR 237;  See North Star Shipping Ltd 

v Sphere Drake Insurance Plc [2005] EWHC 665 (Comm),  [2005] 2 Lloyd's Rep 76 [70] (Colman J) , where he 

stated that “such evidence has to be  rigorously tested by reference to logical self-consistency, and to such 

independent evidence as may be available”. It is possible that the underwriter can overestimate the effect of 

non-disclosure or misrepresentation  since the question  of what he  would have done  had he known the true 

facts or had  the information been fully disclosed  is hypothetical; therefore  any proof must be considered 

carefully (Synergy Health (UK) Ltd v CGU Insurance Plc [2010] EWHC 2583 (Comm),  [2011] Lloyd's Rep  IR 

500). 

1667
 Marc Rich & Co AG v Portman [1996] 1 Lloyd’s Rep 430, [1997] 1 Lloyd’s Rep 225;  Assicurazioni 

Generali SpA v Arab Insurance Group (BSC) [2002] EWCA Civ 1642, [2003] 1 WLR 577 ; Cape Plc v Iron 

Trades Employers Insurance Association Ltd [2004] Lloyd’s Rep IR 75; See also: Laker Vent Engineering Ltd v 

Templeton Insurance Ltd [2009] EWCA Civ 62, [2009] Lloyd’s Rep IR 704; Lewis v Norwich Union Healthcare 

Ltd [2010] Lloyd’s Rep IR 198. 
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difficult task of refuting the presumption of inducement by the assured.
1668

 The only cases 

where reliance on the presumption of inducement was successful were in relation to market 

subscriptions:  if one of the underwriters subscribing to the risk could not provide proof of his 

state of mind for a good reason,
1669

 or where the proceedings did not involve the 

underwriter.
1670

 When insurers do not provide proof from the underwriter who wrote the risk, 

there will be no case of inducement. The exception is the case of the unavailability of the 

underwriter where then the insurer had to provide proof of his own procedures which he 

normally applies.
1671

 Therefore, it seems that the presumption of inducement will have a 

greater effect where the underwriter cannot provide proof on his own behalf, as if he can then 

he must prove inducement.
1672

  

                                                                                                                                                        

1668
  R. Merkin, Colinvaux's Law of Insurance (2

nd
 supp, 9

th
 edn, Sweet and Maxwell 2013) para 6-028. 

1669
 St Paul Fire and Marine Co (UK) Ltd v McConnell Dowell Constructors Ltd [1995] 2 Lloyd’s Rep 116; 

Toomey v Banco Vitalicio de Espana SA de Seguros y Reaseguros [2003] EWHC 1102 (Comm),  [2004] Lloyd’s 

Rep IR 354, [2004] EWCA Civ 622, [2005] Lloyd’s Rep IR 423; Talbot Underwriting v Nausch Hogan & 

Murray (The Jascon 5) [2006] EWCA Civ 889, [2006] Lloyd’s Rep IR 531; Scottish Coal Co Ltd v Royal and 

Sun Alliance Plc [2008] EWHC 880 (Comm), [2008] Lloyd’s Rep IR  718. 

1670
 Gunns and Gunns v Par Insurance Brokers [1997] 1 Lloyd’s Rep 173. 

1671
 See Laker Vent Engineering Ltd v Templeton Insurance Ltd [2009] EWCA Civ 62, [2009] Lloyd’s Rep IR 

704; See also Lewis v Norwich Union Healthcare Ltd [2010] Lloyd’s Rep IR 198, where the court did not 

support inducement when the insurer sought evidence from one of the underwriters who did not write the risk 

regarding his usual practices, rather than having it from the one who wrote it. The court regarded the proof 

irrelevant  as it must be shown that the particular underwriter was induced to enter the contract,  and hence  there 

is no case of inducement; Persimmon Homes Ltd v Great Lakes Reinsurance (UK) Plc [2010] EWHC 1705 

(Comm), [2011] Lloyd's Rep IR 101 . 

1672
 It must be noted that the circumstances surrounding non-disclosure are important as well, for example when 

non-disclosure is innocent, even the fact is material, the court supported that insurers cannot reveal that they 

would have acted differently had they known the true facts, considering that the assured is honest, and that the 

 

 



366 

 

 

Another matter which must be stressed is as indicated in Drake Insurance Co Plc v Provident 

Insurance Co Plc, 
1673

 there will be no case of inducement if the same result will be produced 

by the insurers if the non-disclosure or misrepresentation had not been there, and the burden 

will be on the insurer to show that he would have acted in a different manner had he known 

the truth which is a matter of fact.
1674

  The consideration of inducement can include 

examining the whole risk not only the non-disclosed or misrepresented facts,
1675

 and it can get 

the court involved in answering difficult questions which are of a hypothetical nature, e.g. 

what would the insurer have done had the fact been disclosed to him? And the courts seem to 

give commercial reasons a consideration here to refute the insurer’s claim that he would not 

have accepted the risk.
1676

   

                                                                                                                                                        

risk is accepted by the insurer. (Synergy Health (UK) Ltd v CGU Insurance Plc [2010] EWHC 2583 (Comm), 

[2011] Lloyd's Rep  IR 500 ). 

1673
  [2003] EWCA Civ 1834, [2004] Lloyd’s Rep IR 277. 

1674
 For example, it was held that there will be no inducement where the underwriter had accepted a similar risk 

before on the same terms  where full disclosure was provided, even if strong proof of inducement is available 

(Norwich Union Insurance Ltd v Meisels [2006] EWHC 2811 (QB), [2007] Lloyd’s Rep IR 69) ; Synergy Health 

(UK) Ltd v CGU Insurance Plc [2010] EWHC 2583 (Comm) , [2011] Lloyd's Rep  IR 500); Also the opposite 

position is true (Aldridge Estates Investments Co v McCarthy [1996] EG 167 (CS) ); Additionally when the 

insurer does not know about the non-disclosure or did not place any importance on it, there will be no case of 

inducement (Marc Rich & Co AG v Portman [1996] 1 Lloyd’s Rep 430) However, if the underwriter did not  

listen to the assured prudently and comprehend  the full implication of what he said, the assured cannot be liable 

(Glencore International AG v Alpina Insurance Co Ltd [2004] EWHC 66 (Comm), [2004] 1 Lloyd’s Rep 111), 

and the proof of previous carelessness in this regard  is not admitted  (Marc Rich & Co AG v Portman [1996] 1 

Lloyd’s Rep 430). 

1675
 Drake Insurance Co Plc v Provident Insurance Co Plc [2003] EWCA Civ 1834, [2004] Lloyd’s Rep IR 277. 

1676
 Ibid; Bonner v Cox Dedicated Corporate Member Ltd [2004] EWHC 2963 (Comm), [2005] Lloyd’s Rep IR 

569, [2005] EWCA Civ 1512, [2006] Lloyd’s Rep IR 385. 
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CIA2012: 

The inducement requirement is required as well in consumer insurance cases for 

misrepresentation to entitle for a remedy as a statutory requirement.
1677

 The CIA2012 

provides that  

“An insurer has a remedy against a consumer for a misrepresentation made by the consumer 

before a consumer insurance contract was entered into or varied only if … the insurer shows 

that without the misrepresentation, that insurer would not have entered into the contract (or 

agreed to the variation) at all, or would have done so only on different terms.” 
1678

 The test 

for inducement seem to be similar to the common law test: would the result be the same had 

the insurer known about the true facts misrepresented or undisclosed, and therefore the same 

principles will apply accordingly. 
1679

 

 

LCCP2012: 

 As for the business assureds, the inducement is required since common law principles above 

are applied.
1680

  In fact, the LCCP2012 emphasises the importance of the inducement 

                                                                                                                                                        

1677
 CIA2012 , s 4 (1)  

1678
 Ibid. 

 

1679
 R. Merkin, Colinvaux's Law of Insurance (2

nd
 supp, 9

th
 edn, Sweet and Maxwell 2013) para 6-027. 

1680
 Pan Atlantic Insurance Co v Pine Top Insurance Co Ltd  [1994] 3 All ER 581. 
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requirement for business assureds, and suggests that similar to the CIA2012, the requirement 

it is to be embedded in the statute.
1681

  

The draft clauses of the forthcoming Insurance Contract Law Draft Bill issued recently
1682

 

make a statutory effect for the inducement requirement formulated by common law similar to 

the CIA2012.
1683

 Therefore, they state that there will be no remedies for the insurer unless the 

proposer’s breach to the duty of making a fair presentation of the risk was a qualifying 

breach,
1684

 and that happens if it induces the specific insurer into the contract, i.e. the insurer 

must show that he would not enter the contract at all ‘but for’ the breach, or if he would have 

entered, he would have done so on different terms.
1685

 Hence, the presentation of inducement 

in the draft Bill seems to be a prerequisite to the remedy rather than one of the elements of the 

duty to make a fair presentation of the risk.  

 II Saudi Insurance Law: 

In contrast with English insurance law, Saudi insurance laws do not require the actual insurer 

to be induced by the misrepresented or undisclosed facts. There is no indication of 

inducement either in the IMCOCR2008 or the AFR2008.
1686

   

                                                                                                                                                        

1681
 LCCP2012 paras 5.82–5.84. 

1682
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014. 

1683
 CIA2012, s 5(b). 

1684
 Insurance Contract Law Draft Bill, cl 7(2). 

1685
 Ibid, cl 7(1). 

1686
 Art 5 of the AFR2008 provides an insurance fraud definition and examples of such fraud which include 

deliberate non-disclosure and misrepresentation of material information. However it does not require that such 

deliberate non-disclosure and misrepresentation act as an inducement to enter the contract. In fact, the definition 

 

 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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In this author’s opinion, a justification for this difference in approaches lies in that the 

development of the inducement requirement by English common law was for the sake of 

mitigating the harsh effects of the materiality test on the assured embedded in the 

MIA1906.
1687

 The materiality test in the MIA1906 takes what influences a prudent insurer as 

the yardstick for deciding that the information is material, although the assured may not know 

exactly what influences this insurer.
1688

 Hence, an inducement requirement is justified to 

alleviate the harshness of the test. Nonetheless, in Saudi insurance law this is not the case. 

The materiality test in the Saudi insurance law takes the reasonable assured as the yardstick to 

decide what is  material.
1689

 This test considers the assureds’ point of view and therefore there 

will be no harshness to mitigate by introducing an inducement requirement. Moreover, it will 

be strange to require that the actual insurer must be induced by the material misstated or non-

disclosed fact, while the materiality of same fact is decided by the assured and not by the 

insurer.  

 

                                                                                                                                                        

is general which can be applied on both parties of the contract whether it is the insurer or the assured. Also the 

IMCOCR2008 does not mention any requirement of inducement. It must be noted that Islamic contract law 

requires inducement by the fraudulent manoeuvres within the doctrine of fraud or misrepresentation (See Ch 4 

for more). 

1687
 See above under 5.7 on the materiality test.  

1688
 Ibid; MIA1906, ss 18(2), 19(2). 

1689
 Art 42 IMCOCR2008.  
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 5.9 DURATION OF DUTY/POST-CONTRACTUAL DUTY OF GOOD 

FAITH  

 I English Insurance Law: 

The duty of utmost good faith which concerns disclosure and representation of material facts 

for the risk assessment process ends upon the conclusion of the contract and such a rule is 

evident from section 18 and section 20 of the MIA1906.
1690

  Before the conclusion of the 

contract, the assured must disclose all material facts correctly or withdraw any representations 

made which turn out to be false.
1691

 When the contract is concluded, any subsequent facts  not 

disclosed, change in the circumstances, increase in the risk , or false statements will be not be 

considered material as they are  not considered for the risk assessment process, i.e. accepting 

the risk or determining  the premium.
1692

  

                                                                                                                                                        

1690
  MIA 1906, s 18 (1)  provides that “Subject to the provisions of this section, the assured must disclose to the 

insurer, before the contract is concluded, every material circumstance which is known to the assured, and the 

assured is deemed to know every circumstance which, in the ordinary course of business, ought to be known by 

him. If the assured fails to make such disclosure, the insurer may avoid the contract.”  

MIA 1906, s 20 (1) provides that  “Every material representation made by the assured or his agent to the 

insurer during the negotiations for the contract, and before the contract is concluded, must be true. If it be 

untrue the insurer may avoid the contract”  

MIA 1906, s 20 (6) provides that “A representation may be withdrawn or corrected before the contract is 

concluded.”  See also Edwards v Footner (1808) 1 Camp 530 ; Mander v Commercial Union Assurance Co Plc 

[1998] Lloyd’s Rep IR 93. 

1691
 Ibid; for the correction of statements: See Assicurazioni Generali SpA v Arab Insurance Group (BSC) [2002] 

EWCA Civ 1642, [2003] Lloyd’s Rep IR131. 

1692
 Crane v Hannover Ruckversicherungs-Aktiengesellschaft [2008] EWHC 3165 (Comm), [2010] Lloyd’s Rep 

IR 93; such a result is justified on the basis that: materiality of the fact relates only to accepting the risk or 
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Even though the disclosure and honest representation mentioned earlier in sections 18, and 20 

of the MIA 1906 are pre-contractual, it must be noted that the duty of good faith imposed by 

section 17 of the MIA1906 on the insurance contracts is a general duty and it is not specified 

or limited to the pre-contractual stage only.  The case law indicates that the duty of good faith 

can continue after the contract is concluded; 
1693

 however, the nature and scope of this post 

contractual duty are less clear.
1694

  

                                                                                                                                                        

determining the premium (MIA 1906, ss 18(2), 20(2)), principles of common law allowing  the assured to 

increase the risk during the policy provided that there are  no express  conditions  that any  material change in 

the nature of the risk which makes the risk a different one from the one provided initially in the contract will 

give the right of clearing  all policy liabilities  by the insurer (Pim v Reid (1843) 6 Man & G 1; Mitchell 

Conveyor & Transport Co Ltd v Pulbrook (1933) 45 Ll L Rep 239, Kausar v Eagle  Star Insurance Co Ltd 

[1997] CLC 129), and finally because of the automatic termination of the policy when there is deviation, change 

in trip, or delay  in respect of marine policies (MIA1906, ss 45-49);  See R. Merkin, Colinvaux's Law of 

Insurance (9
th

 edn, Sweet and Maxwell 2010) para 6-101; See  also Bank of Nova Scotia v Hellenic Mutual War 

Risks Association (Bermuda) Ltd (The Good Luck) [1988] 1 Lloyd’s Rep 514; New Hampshire Insurance Co v 

MGN Ltd [1997] LRLR 24 ; Sirius International Insurance Corp v Oriental Assurance Corp [1999] Lloyd’s Rep 

IR 343. 

 

1693
 See Black King Shipping Corp v Massie (The Litsion Pride) [1985] 1 Lloyd's Rep 437; Manifest Shipping 

Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 469; K/S Merc-Scandia 

XXXXII v Lloyd's Underwriters (The Mercandian Continent) [2001] EWCA Civ 1275, [2001] Lloyd’s Rep IR 

802. ; Agapitos v Agnew (The Aegeon) [2002] EWHC 1558 (Comm), [2003] Lloyd's Rep IR 54, [2002] EWCA 

Civ 247, [2002] Lloyd's Rep IR 573. 

1694
 See below. 
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There are several situations 
1695

 where a post-contractual duty may arise and most of those 

were mentioned by Longmore LJ in the K/S Merc-Scandia XXXXII v Lloyd's Underwriters 

(The Mercandian Continent), 
1696

 but generally even the duty of good faith can have a 

continuing effect, such duty is limited.
1697

 The first situation mentioned is fraudulent claims, 

but it is now settled that the duty of good faith and fraudulent claims are to be treated in a 

separate manner.
1698

 The second situation is risk variation, as the duty of good faith can 

attach, but the remedy of avoidance will be limited to the variation, not the original risk 

created.
1699

 The third situation is renewal:  the duty of good faith will attach to the renewal 

from the date of the renewal, and therefore avoidance from the date of renewal will be 

available if the duty is not observed by either of the parties, and even though the breach 

occurred during the previous contract, but the previous contract will not be avoided as 

                                                                                                                                                        

1695
 The situations mentioned will be used to illustrate the current state of law regard rather than what is only 

relevant to the case. 

1696
  K/S Merc-Scandia XXXXII v Lloyd's Underwriters (The Mercandian Continent) [2001] EWCA Civ 1275, 

[2001] Lloyd’s Rep IR 802 [22] (Longmore LJ). 

1697
 See Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 

469 (Hobhouse L) [58]-[60] where  it was indicated that the post-contractual  duty can attach to held cover 

clauses, since there is a fresh agreement and that  the ship’s paper has no relevance, but  his Lordship did not go 

further on the subject, and stated that that the remaining extent of the post-contractual duty is “elusive”. The 

availability of the remedy of avoidance ab initio and refusal of damages stresses that such duty is limited. 

1698
  Agapitos v Agnew (The Aegeon) [2002] EWHC 1558 (Comm), [2003] Lloyd's Rep IR 54, [2002] EWCA 

Civ 247, [2002] Lloyd's Rep IR 573. 

 

1699
 Lishman v Northern Maritime Insurance Co (1874-75) LR 10  CP  179;  Iron Trades Mutual Insurance Co 

Ltd v Companhia de Seguros Imperio [1991] 1 Re LR 213; Manifest Shipping Co Ltd v Uni-Polaris Insurance 

Co Ltd (The Star Sea) [1997] 1 Lloyd’s Rep 360 , [2003] 1 AC 469. 
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well.
1700

 In consumer policies, where the consumer is only required to take reasonable care 

not to misrepresent,
1701

 the assessment of reasonable care in his failure to provide answers for 

the insurer’s questions for renewals and variations will consider the communication by the 

insurer emphasising the significance of providing answers or the results of failing to do so.
1702

  

The fourth situation is held cover clauses where the insured will be covered by the insurer in 

some situations when the risk changes, provided a notice is given to the insurers and the 

payment of the additional premium. In such cases, the duty of good faith can attach as there 

will be a variation in the risk.
1703

 Nonetheless, the right of avoidance to the whole policy if 

                                                                                                                                                        

1700
 For disclosure by the assured  of material information to the  renewed contract  see:  Lambert v Co-operative 

Insurance Society [1975] 2 Lloyd’s Rep 485; James v CGU Insurance Plc [2002] Lloyd’s Rep IR 206;  Moore 

Large & Co Ltd v Hermes Credit and Guarantee Plc [2003] EWHC 26 (Comm), [2003] Lloyd’s Rep IR 315 ; 

For failure to correct a false statement at the time of renewal see: ERC Frankona Reinsurance v American 

National Insurance Co [2005] EWHC 1381 (Comm), [2006] Lloyd’s Rep IR 157, where such failure was 

considered  non-disclosure, and therefore a breach of the duty will be found  only provided the assured knows 

about such statement. The principle is now embedded in the CIA2012 ; Synergy Health (UK) Ltd v CGU 

Insurance plc [2010] EWHC 2583 (Comm), [2011] Lloyd's Rep  IR 500; Ending the policy early and 

subsequently reinstating it imposes a new disclosure duty for facts before the reinstatement takes place (Mundi v 

Lincoln Assurance Ltd [2005] EWHC 2678 (Ch) , [2006] Lloyd’s Rep IR 353). 

1701
 CIA2012, s 2(2). 

1702
 CIA2012, s 3(2) (d). 

1703
 Lishman v Northern Maritime Insurance Co (1875) LR 10 CP 179; Liberian Insurance Agency Inc v Mosse 

[1977] 2 Lloyd’s Rep 560;  Iron Trades Mutual Insurance Co Ltd v Companhia de Seguros Imperio [1991] Re 

LR 213; Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 

469; Gaughan v Tony McDonagh & Co [2005] EWHC 739 (Comm), [2006] Lloyd's Rep IR 230 ;  It is argued 

that the duty of good faith will not attach to held cover clauses which offer  automatic coverage based on a  

premium with fixed proportion since there is a prior agreement to the premium as well as an agreement by the 

insurer  to accept an added  risk if needed by the assured (See K/S Merc-Scandia XXXXII v Lloyd's Underwriters 

(The Mercandian Continent) [2001] EWCA Civ 1275, [2001] Lloyd’s Rep IR 802  [22]  (Longmore LJ) where it 
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the duty is breached is not favoured, as this right will be limited only to the extension, and 

this seems to apply to any form of extension of coverage.
1704

 In respect of consumer policies, 

the CIA2012  differentiated between two types of variations,  namely: variations which can 

be dealt reasonably  in divorce from the subject matter of the contract, and here the duty to 

take reasonable care not to misrepresent by the assured in section 2(2) of the CIA2012 will 

attach only to the variation and the impact of its breach will be limited to the variation, while 

in the second type of variations  affecting the whole subject matter of the contract , the former 

duty will attach to the whole contract, and if breached the impact will be on the contract as a 

whole.
1705

 The decision of the variation type will be a matter of fact. 
1706

 The fifth situation is 

the rights of the policy cancellation by the insurers; however, this does not incur a duty of 

good faith discussion.
1707

 The sixth situation is where the insurers request the assureds during 

                                                                                                                                                        

was  stated that  requiring to have full disclosure  by the assured in the course of applying  his contractual rights  

is “somewhat puzzling”.  

1704
 See Limit No 2 Ltd v Axa Versicherung AG [2008] EWCA Civ 1231, [2009] Lloyd’s Rep IR 396 (An 

endorsement extending  cover temporarily in a treaty can be avoided  in divorce from the original treaty as long 

as the original treaty has not been subject to inducement by a misrepresentation or non-disclosure) ; AC Ward & 

Sons Ltd v Catlin (Five) [2009] EWHC 3122 (Comm), [2010] Lloyd's Rep IR 695 (Avoidance here  was only for 

the endorsement variation: cover for out of hours theft, and not for the whole policy) ;  It must be noted  that in 

case of extension in the form of endorsement to the insurance policy, the right of avoidance  for the whole policy 

may be possible,  if the endorsement  can be viewed as merged in the policy. Examples of such type of 

endorsement are endorsements giving effect to different wording to the original policy; however,   for the 

extension of duration endorsement, it can be argued that they have an independent effect from the original policy 

(Limit No 2 Ltd v Axa Versicherung AG [2008] EWCA Civ 1231, [2009] Lloyd’s Rep IR 396). 

 

1705
 CIA2012, sch1, prt1, para 10-12. 

1706
 Ibid. 

1707
  See New Hampshire Insurance Co v MGN Ltd [1997] LRLR 24. 
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the policy to provide them with certain information by a term in the contract express or 

implied: in such situation the duty of good faith can attach to such information;
1708

 however, 

in case of breach, a right of avoidance may not available, but there may be a right for 

damages.
1709

 Such requests from the insurers are usually found in liability insurance and 

reinsurance.
1710

 If insurers hold no right for requesting such information, only a duty not to 

misrepresent material information will be imposed on the assureds rather than a duty of good 

faith and insurers will have a remedy in common law  in case of a breach.
1711

 The last 

situation suggests other incidents where post-contractual good faith can occur impliedly. 

Examples include liability policies where the insurer has to act in good faith when he defends 

the assured’s claim, even though they have different interests.
1712

 The insurer in such a 

                                                                                                                                                        

1708
 See HLB Kidsons v Lloyd’s Underwriters [2008] EWCA Civ 1206, [2009] Lloyd’s Rep IR 178, where it was 

held that the assured owed a duty of good faith in notification of circumstances which may incur the insurer’s 

liability in a liability policy. The remedy of avoidance was not adhered as only the notification will be invalid. 

1709
 Alfred McAlpine v BAI Insurance [2000] 1 Lloyds Rep 437. 

1710
 Phoenix General Insurance Co v Halvanon Insurance Co Ltd [1985] 2 Lloyds Rep 599. 

1711
 Iron Trades Mutual v Cie de Seguros [1991] 1 ReLR 213 [224]. 

1712
  Cox v Bankside Members Agency Ltd  [1995] 2 Lloyd’s Rep 437; Compare with Gan Insurance Co Ltd v 

Tai Ping Insurance Co Ltd (No2) [2001] EWCA Civ 1047, [2001] Lloyd’s Rep IR 667 (Mance LJ) where the 

obligation of the insurer to consider the assured’s interests when negotiating with third parties was classified a 

contractual obligation rather than a post-contractual duty of good faith. Such classification may be to avert the 

draconian remedy of avoidance ab initio (see below).  The same approach was applied in  Goshawk Dedicated 

Ltd v Tyser & Co Ltd  [2006] EWCA Civ 54, [2006] 1 Lloyd's Rep 566 (The duty to disclose documents by the 

assured’s brokers  to  the underwriters after the contract was made was classified as a contractual duty, i.e. an 

implied term in the contract giving the assured’s brokers such duty based on market practice and the assured’s 

utmost good faith,  rather than a post- contractual duty of good faith, even though it was admitted the contractual 

duty was enlightened by  the duty of good faith),  and in Horwood & Ors v Land of Leather Ltd [2010] EWHC 

546 (Comm), [2010] Lloyd's Rep IR 453 (It was found that there is an implied term in the contract that an 
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situation can for example act in a way harming the assured and exhaust the indemnity 

payment limit by costs where the payment limit includes sums of costs, damages and interest.  

It was observed by Longmore LJ that only the sixth and seventh situations are proper 

examples of post -contractual duty of good faith, where the situations from the second to the 

fourth are more of pre-contractual duties.
1713

  

As in the pre-contractual duty, materiality and inducement requirements are needed in the 

breach of the post-contractual duty as well.
1714

 However, the test of materiality for the post-

contractual duty is less clear than the pre-contractual duty which has its test embedded in 

section 18 and 20 of the MIA1906.
1715

 The test of the pre-contractual materiality cannot be 

applicable to the post contractual duty since the two have different contents.
1716

   In the 

Litsion Pride,
1717

 the test of materiality was modified to be applicable to the post- contractual 

duty where the fact is determined to be material if “it would influence the judgment of a 

prudent underwriter in making a decision under the contract for which the information is 

                                                                                                                                                        

assured must act in good faith as regards the insurer’s interests and subrogation rights in a liability insurance 

policy). 

1713
 K/S Merc-Scandia XXXXII v Lloyd's Underwriters (The Mercandian Continent) [2001] EWCA Civ 1275, 

[2001] Lloyd’s Rep IR 802 [27] (Longmore LJ).  

1714
 Royal Boskalis Westminster NV v Mountain [1997]  LRLR 523 (Rix J) ; K/S Merc-Scandia XXXXII v Lloyd's 

Underwriters (The Mercandian Continent) [2001] EWCA Civ 1275, [2001] Lloyd’s Rep IR 802. 

1715
 Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea)  [2001] UKHL 1, [2003] 1 AC 469 

[459] (Hobhouse L). 

1716
 Ibid [511] (Scott L). 

1717
 Black King Shipping Corp v Massie (The Litsion Pride) [1985] 1 Lloyd's Rep 437. 
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required”.
1718

 In the Star Sea, Lord Scott
1719

 has indicated in the context of undisclosed 

documents by the assureds in the claims stage which are not decisive for the claim, that the 

assured at the claim stage has a duty to act honestly, and if he has not acted in bad faith, then 

there is no breach of the duty of good faith. The assured cannot disclose every document or 

information that can be relevant to the insurers’ payment or refrainment of the claim since 

this duty which covers a wide ambit has no logical or commercial grounds. 

Unlike the pre-contractual duty, the breach of the post-contractual duty requires fraud from 

the assured. Such a requirement is clear from the cases before the Star Sea 
1720

 and followed 

as well in the Star Sea as indicated at the Appeal stage.
1721

 The House of Lords indirectly 

discussed the subject  (its concern was limited to fraudulent claims  to be treated in divorce of 

the duty of good faith) and required that the  insurer has to prove fraud if he wants to refuse to 

pay a claim because of non-disclosure and that  the assured has to be honest.
1722

 In  The 

Mercandian Continent, 
1723

  the approach regarding the fraudulent claims was confirmed and 

in the view of Longmore LJ,  the post-contractual duty of good faith must be limited to when 

                                                                                                                                                        

1718
 Ibid (Hirst J) ; the decisions can include: rejecting a claim or having additional premium.  

1719
 Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1,  [2003] 1 AC 469 

[511] (Scott L). 

1720
 Orakpo v Barclays Insurance Services Ltd [1995] LRLR 443; Royal Boskalis Westminster NV v Mountain 

[1997] LRLR 523;  Alfred McAlpine Plc v BAI (Run-off) Ltd  [2000] EWCA Civ 40 , [2000] Lloyd’s Rep IR 

352. 

1721
 Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea)  [1997] 1 Lloyd’s Rep 360. 

1722
 Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 469; 

It is noted that  all cases which assessed the assured’s state of mind, have also fraudulent claims included.  

1723
 K/S Merc-Scandia XXXXII v Lloyd's Underwriters (The Mercandian Continent) [2001] EWCA Civ 1275, 

[2001] Lloyd’s Rep IR 802. 
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there are express or implied  obligations by the contract to disclose information, and here the 

disclosure by the assured must be to all material information. In respect of fraud, it must be 

also material to the claim, and because in the case it was immaterial (was regarded as an 

ancillary issue), fraud was not considered.
1724

 In other words, mere fraud is not sufficient to 

claim the breach of the post-contractual duty, as materiality and inducement requirements 

must be also satisfied.
1725

 Hence, when the assured fraudulently does not disclose or if he 

misrepresents material information requested by a contractual obligation in the policy, and 

inducement to the insurers is satisfied, the assured will be in contractual breach entitling 

repudiating the policy, and as far as such breach is in existence, there can be a breach of the 

post-contractual duty of good faith.
1726

  That leads us to the remedies issue. Here, Longmore 

LJ’s view is that the remedy for breaching the post-contractual good faith is avoidance ab 

initio, however, since it is harsh and disproportionate it will be available to the insurer only as 

seen earlier (with the assumption that it is fraudulent) if he has also the right to repudiate the 

contract because of a serious contractual breach to disclose information, as an added remedy 

option.
1727

 The importance of asserting the breach of the continuing duty of good faith will be 

                                                                                                                                                        

1724
  K/S Merc-Scandia XXXXII v Lloyd's Underwriters (The Mercandian Continent) [2001] EWCA Civ 1275, 

[2001] Lloyd’s Rep IR 802 [30]- [44] (Longmore L J);  See Pan Atlantic Insurance Co Ltd v Pine Top Insurance 

Co Ltd [1994] 3 All ER 581 (Mustill L) ; Compare with Insurance Corp of the Channel Islands Ltd v McHugh 

[1997] LRLR 94 (Mance J) , where it was held that attempting to defraud is a material fact to insurers. 

1725
 Ibid. 

1726
 K/S Merc-Scandia XXXXII v Lloyd's Underwriters (The Mercandian Continent) [2001] EWCA Civ 1275, 

[2001] Lloyd’s Rep IR 802 [30]-[44] (Longmore L J). 

1727
 Ibid; It was also indicated at [22] that if there is no express contractual obligation for providing information 

to the insurer, the assured’s obligation will be limited not to misrepresent material information, and it will not 

include any disclosure duties, and here the insurer will have a remedy in case of misrepresentation in principles 

of common law or under the Misrepresentation Act 1967. 
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apparent when insurers want to avoid the contract all together including previous claims, as 

the repudiation by the insurers for the serious, contractual breach will be only from the date of 

breach.
1728

  Prior to this case, the Star Sea 
1729

 seems to view that the remedy is avoidance ab 

initio for post-contractual breach, even though it was criticised as harsh and disproportionate 

by Lord Hobhouse.
1730

 The approach of Longmore LJ in The Mercandian Continent 
1731

 was 

a confirmation of the remedy of avoidance ab initio and an attempt to limit its harshness.  The 

availability of avoidance ab initio as the only remedy which is harsh and disproportionate 

made courts, even accepting the existence of the post-contractual duty, more reluctant to label 

it as precisely similar to the duty embedded in section 17 of the MIA1906.
1732

  As for the 

                                                                                                                                                        

1728
 R. Merkin, Colinvaux's Law of Insurance (9

th
 edn, Sweet and Maxwell 2010) para 6-115. 

1729
 Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) , [2001] UKHL 1, [2003] 1 AC 

469. 

1730
  Ibid (Hobhouse L) [494] , [497]. 

1731
 K/S Merc-Scandia XXXXII v Lloyd's Underwriters (The Mercandian Continent) [2001] EWCA Civ 1275, 

[2001] Lloyd’s Rep IR 802 . 

1732
 See Drake Insurance Plc v Provident Insurance Plc [2003] EWCA Civ 1834, [2004] Lloyd's Rep IR 277 (It 

was noted that insurers can be in breach of post-contractual good faith to avoid the contract because of non-

disclosure of the speeding conviction. However, the court’s  main justification for denying the  insurer’s right to 

avoid was  inducement as insurers failed to prove that they were induced by the speeding conviction); Goshawk 

Dedicated Ltd v Tyser & Co Ltd [2006] EWCA Civ 54, [2006] 1 Lloyd's Rep 566 (The duty to disclose 

documents by the assured’s brokers  to  the underwriters after the contract was made was classified as a 

contractual duty (implied term in the contract giving the assured’s brokers such duty based on market practice 

and the assured’s utmost good faith) rather than a post-contractual duty of good faith, even though it was 

admitted that the contractual duty was enlightened by  the duty of good faith); Horwood & Ors v Land of 

Leather Ltd [2010] EWHC 546 (Comm), [2010] Lloyd's Rep IR 453 (It was found that there is an implied term 

in the contract that an assured must act in good faith regards the insurer’s interests and subrogation rights in a 

liability insurance policy);  See also: Gan Insurance Co v Tai Ping Insurance Co (No2)  [2001] EWCA Civ 
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nature of the post-contractual duty of good faith, unlike the pre-contractual duty where it is 

settled that it derives from a rule of law,
1733

 the precise nature of the post-contractual duty is 

not really clear as even courts seem to treat it as a rule of law emphasising on honesty 

between the parties and refrainment from acting in bad faith, it was also treated as an implied 

term in the contract.
1734

  In respect of the duration of the post-contractual good faith duty, it 

was held in the Star Sea 
1735

 that it comes to an end once the legal procedures commence as 

the procedural law will take over.
1736

   

                                                                                                                                                        

1047, [2000] Lloyd’s Rep IR 667 (Mance LJ)  where the obligation of the insurer to consider the assured’s 

interests when negotiating with third parties was classified a contractual obligation rather than a post-contractual 

duty of good faith; Bonner v Cox Dedicated Corporate Member Ltd  [2005] EWCA Civ 1512, [2006] Lloyd’s 

Rep  IR 385 (where it was noted by Waller LJ that duty of good faith is only pre-contractual and after the 

contract every obligation will be contractual by implied or express terms. In other words, the post-contractual 

duty of good faith is more of something effecting the contractual obligation, not an obligation itself with its own 

remedies); See O. Gürses ‘Post-Contractual Duty Of Good Faith – English Position’ a (Insurance Gangnam 

Style - An insurance masterclass, Perth , 17 May 2013) found in <http://www.aila.com.au/docs/default-

source/speaker-papers/insurance-gangnam-style---dr-ozlem-gurses---post-contractual-ugf-paper.pdf?sfvrsn=4> 

accessed 12 Nov 2013. 

1733
 Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 469 

(Hobhouse L) ; See also Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581. Such 

conclusion can be justified as damages cannot be claimed instead of, or in addition to avoidance regarding the 

pre-contractual breach of the duty of good faith. 

1734
 Goshawk Dedicated Ltd v Tyser & Co Ltd  [2006] EWCA Civ 542,1 Lloyd's Rep 566 ; Horwood & Ors v 

Land of Leather Ltd  [2010] EWHC 546 (Comm), [2010] Lloyd's Rep IR 453 ; The implied term was a matter of 

fact which relies on the contract’s nature, parties etc. and not  a matter of law. 

1735
 Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 469. 

1736
 Ibid; Agapitos v Agnew (The Aegeon) [2002] EWHC 1558, [2003] Lloyd's Rep IR 54, [2002] EWCA Civ 

247, [2002] Lloyd's Rep IR 573. 

http://www.aila.com.au/docs/default-source/speaker-papers/insurance-gangnam-style---dr-ozlem-gurses---post-contractual-ugf-paper.pdf?sfvrsn=4
http://www.aila.com.au/docs/default-source/speaker-papers/insurance-gangnam-style---dr-ozlem-gurses---post-contractual-ugf-paper.pdf?sfvrsn=4
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In respect of the insurer’s continuing duty of good faith, it was held by the Court of Appeal in 

the Good Luck 
1737

 that the insurer has in fact a continuing duty of good faith, but it is owed 

only to the assureds and not to the bank (assignee of the proceeds of the policy), and on the 

facts insurers were not in breach of the duty.
1738

  In the Star Sea,
1739

 it was indicated that the 

fact that the only remedy for breaching the duty of good faith is avoidance ab initio  which 

has no benefit to the assured, is itself proof  in that the continuing duty has a limited 

application. Any materiality test mentioned before, obviously cannot be applicable to the 

insurer’s post-contractual duty.  There was a suggestion that unjustified claims of premiums 

by the insurers subsequent to the completion of the contract can be regarded a breach of the 

insurer’s post-contractual duty of good faith.
1740

 However, on the facts the claim was not 

considered a breach to the duty and therefore avoidance could not be a remedy for the 

assureds.
1741

  It can be said that the current case law does not determine the scope of the duty 

satisfactorily and whether the duty of disclosure on the insurer includes the meaning of the 

contract and its enforceability.
1742

 However, the fact that the duty of utmost good faith on the 

                                                                                                                                                        

1737
 Bank of Nova Scotia v Hellenic War Risks Association (Bermuda) Ltd (The Good Luck) [1989] 2 Lloyd’s 

Rep 238. 

1738
 Ibid; The assureds were already aware of the vessel entering the war zone as there was a condition precedent 

in the policy to notify the insurers about it and they failed to do so. Therefore, there was no need for the insurer 

to disclose such a fact to the assured.   

1739
 Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 469. 

1740
 The Ainikolas (1996) Lloyd’s List, 5 April. 

1741
 Ibid. 

1742
  See La Banque Financière de la Cité SA v Westgate Insurance Co Ltd [1989] 2 All ER 952, [1990] 2 All 

ER 947; The Ainikolas (1996) Lloyd’s List, 5 April ; R. Merkin, , Colinvaux’s  Law of Insurance (2
nd

 supp,9
th

 

edn, Sweet and Maxwell 2013) para 6-123. 
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insurer does not contain a general disclosure duty
1743

 may strengthen the argument for 

imposing a disclosure duty on the insurer to explain the implications of the amendments of 

the policy on coverage upon the renewal of the policy.
1744

  

In respect of handling claims, it is settled that in liability insurance, the insurer owes a duty of 

good faith in negotiations to the assured as an implied term where its breach may incur 

damages.
1745

 Nonetheless, there is divergence regarding whether this rule has general effect, 

but it is obvious that insurers now do not have complete discretion when it comes to claims’ 

handling.
1746

   

                                                                                                                                                        

1743
 MIA1906, ss18-19 concern  pre-contractual disclosure and misrepresentation of the assured and not the 

insurer; See for more 5.5. 

1744
 See the view of Rix J in Sherdley v Nordea Life and Pension SA [2012] EWCA Civ 88, [2012] 2 All ER 

(Comm) 725, where he regarded that changing the policy terms solely by the insurer in the period between the  

preliminary negotiations and the final agreement a breach of the insurers’ duty of good faith; R. Merkin, 

Colinvaux’s Law of Insurance (2
nd

 supp, 9
th

 edn, Sweet and Maxwell 2013) para 6-123; See above under 5.5. 

1745
 Groom v Crocker [1939] 1 KB 194 ; K/S Merc-Skandia XXXXII v Certain Lloyd Underwriters [2001] 

EWCA Civ 1275, [2001] Lloyd’s Rep  IR 802 ; See above. 

 

1746
 See Insurance Corporation of the Channel Islands Ltd  v McHugh [1997] LRLR  94 (Mance J), where it was 

held that the continuing duty of  good faith on the insurer does not incur an implied term to negotiate the claims 

and pay them in good faith and without delay; Gan Insurance Co Ltd v Tai Ping (No 2) [2001] EWCA Civ 1047, 

[2001] Lloyd’s Rep IR 667, where it was held that there is no duty on the reinsurer  for reasonable actions as 

regards deciding on accepting a settlement by the reassured. He has a duty only to refrain from irrational actions 

when deciding, e.g. considering unconnected circumstances;  See Eagle Star Insurance Co Ltd v Cresswell 

[2004] EWCA Civ 602, [2004] Lloyd’s Rep IR 537 (Rix J) , where it was viewed by Rix J that a restriction, 

which  comes  from the post-contractual duty of good faith or an implied term in the contract making the insurer 

refrain from considering unconnected circumstances to the claim will be applied on the discretion of the 

reinsurer in his decision on controlling a claim against the reassured which is  a condition precedent for the 

coverage; See also: WISE Underwriting Agency Ltd v Grupo Nacional Provincial SA [2004] EWCA Civ 962, 
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It must be noted that the draft clauses of the forthcoming Insurance Contract Law Draft Bill 

issued recently, abolish avoidance based on the duty of good faith, as good faith will remain 

only as an interpretive principle without remedies of its own.
1747

 As a result, section 17 of the 

MIA1906 will be modified as the remedy of avoidance will be removed; while it will still 

state that insurance is a contract of utmost good faith.
1748

 It must be noted that such position 

of the duty of good faith will apply to non-consumer insurance in both the pre- and post- 

contractual stage, while it will apply to consumer insurance for the post- contractual stage 

only. The reason is that the CIA2012 which governs consumer insurance amends the 

MIA1906 and the common law position regards the pre-contractual stage only, while the 

post- contractual stage is left for common law and the MIA1906.
1749

  As will be seen later, the 

                                                                                                                                                        

[2004] Lloyd’s Rep IR 764, where Rix J  in his dissenting view,  viewed that in case of waiver by the insurer in 

respect of relevant information, avoidance of the policy will be regarded a breach of the insurer’s good faith as 

waiver is based on fairness, but the majority’s view was that reinsurers will have the right to depend on the 

information “as it appears of face on things”. However, the dissenting view indicates a beginning of change 

towards having  more of a general effect to the insurer’s  good faith when dealing with the assured (See below 

under  5.10 on waiver; Ch 7  under loss of right to avoid for more); See Diab v Regent Insurance Co Ltd [2006] 

UKPC 29, [2006] Lloyd’s Rep IR 779,  it was found that there is no continuing duty of good faith on the 

insurers to alert the assured to fulfil  the conditions of the claims. However, such duty or an implied term can be 

possible on the insurers regarding a contract term giving them the right for offering more time for fulfilment;  

See Quinn Direct Insurance Ltd v The Law Society of England and Wales [2009] EWHC 2588 (Ch), [2010] 

Lloyd's Rep IR 336 [2010] EWCA Civ 647, [2010] Lloyd's Rep IR 655 (Insurers’ unreasonable requests for 

documents needed for a claim were not allowed).  

 

1747
 Insurance Contract Law Draft Bill, cl 14. 

1748
 Ibid, cl 14(3). 

1749
  R. Merkin, Colinvaux Law of Insurance (2

nd
  supp, 9

th
 edn, Sweet and Maxwell 2013) para 6-002A . 
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Draft Bill stipulates clauses for fraudulent claims and late insurance claim payment.
1750

 

Therefore, the duty of good faith can be beneficial in regulating post-contractual duties in the 

sense that it can determine when the term is implied in the contract; however, this is the 

common law position anyway.
1751

 Courts used the duty of good faith to prevent the insurer 

from using a contractual right in bad faith,
1752

 and the Law Commissions opted  to leave the 

approach of the courts as it is, regarding using good faith in this way and other similar ways, 

as a “shield colouring the contractual obligation” rather than a “sword with its own 

remedies”.
1753

 

In respect of prompt payments of the claim without delay or unreasonable refusal by the 

insurer,
1754

 even their breach can theoretically be a breach of the insurer’s good faith;
1755

 

however, classifying them as such will be of no benefit to the assured since the only remedy 

                                                                                                                                                        

1750
 Ibid, cls 11-13. 

1751
 Butler and Merkin's Reinsurance Law. 

1752
  See LCCP2011 paras, 3.9 - 3.15. 

1753
 See LCCP2011 para 4.40. 

1754
 For more detailed analysis of the subject and the reforms, See Ch 7 , under 7.2. 

1755
 MIA1906, s17; See Manifest Shipping & Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] 

UKHL 1, [2003] 1 AC 469 [7] (Clyde L) where it was indicated that the duty of good faith is flexible and 

changeable.  
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for breach is avoidance ab initio and any alternative remedy in damages is refused. 
1756

  In 

addition, the duty on the insurer was classified as to hold ‘the assured harmless’, and 

therefore, if the harm occurs the insurer will  be in breach of his obligation and have to pay 

damages, i.e. the claim amount.
1757

 Accordingly, if  the insurer unreasonably delays or  

wrongly refuses  the payment of the claim, the assured is not allowed to claim damages for 

delay  and will be only be entitled to the claim amount and interest, as damages are not paid 

for damages, even if the loss was reasonable and foreseeable.
1758

 It must be mentioned that 

this rule was subject to reform by the Law Commissions which published an Issue Paper 
1759

 

                                                                                                                                                        

1756
 MIA1906, s 17 ;  La Banque Financière de la Cité SA v Westgate Insurance Co Ltd [1989] 2 All ER 952, 

[1990] 2 All ER 947 [775] (Slade L J) (it must be noted that the case concerned pre-contractual disclosure) ; 

HIH Casualty and General Insurance Ltd v Chase Manhattan Bank [2001] EWCA Civ 1250, [2001] 2 Lloyd's 

Rep 483 [68] (Rix L J) ; See Ch 7 for more explanation on remedies.  

 

1757
 Sprung v Royal Insurance (UK) Ltd [1999] 1 Lloyd’s Rep IR 111; See also : Apostolos Konstantine 

Ventouris v Trevor Rex Mountain (The Italia Express (No 3)) [1992] 2 Lloyd’s Rep 281 ; The President of India 

v Lips Maritime Corporation (The Lips) [1988] AC 395 (Brandon L) [422]-[425] ; For more detailed analysis on 

the subject and the reforms, See  the remedies in Ch 7.  

 

1758
 Ibid; It is worth noting that subsequent decisions to the Sprung case which left the door open to find  another 

duty  on the insurer to incur damages have  failed  (Insurance Corporation of the Channel Islands Ltd  v 

McHugh [1997] LRLR  94 (finding that there is an implied term to pay the claim in a reasonable time was 

rejected) ; Normhurst Ltd v Dornoch Ltd  [2004] EWHC 567 (Comm), [2005] Lloyd’s Rep IR 27 ; Tonkin v UK 

Insurance Ltd  [2006] EWHC 1120 (TCC), [2006] 2 All ER (Comm) 550) ; However there are exceptions to the 

Sprung rule which include: claims  against brokers ,  reinstatement of  property policies  (Arbory Group v West 

Craven  Insurance Services, [2007] Lloyd’s Rep IR 491)  and non-indemnity insurance contracts  e.g. life 

policies (Blackley v National Mutual Life Assn Ltd (No 2) [1973] NZLR 668) . 

1759
 The Law Commission and Scottish Law Commission, Damages for Late Payment and the Insurer’s Duty of 

Good Faith (Issues Paper 6, 2010)  ‘IP6’. 
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and a Consultation Paper 
1760

 which suggested making it a statutory duty on the insurer to pay 

the claim in a reasonable time, which if breached will incur damages.
1761

 The draft clauses of 

the forthcoming Insurance Contract Law Draft Bill issued recently,
1762

 have classified the 

duty of the insurer to pay any amounts due to the insured as regards the claim in a reasonable 

time under the insurance contract as an implied term in every insurance contract,
1763

 and 

therefore it will be an implied term in law and a contractual obligation, with the relevant 

remedies applicable if such term is breached.   

It must be noted that such implied term will be for the benefit of the assured only and does 

not extend to third parties as highlighted in the explanatory notes of the draft clauses.
1764

 

However, third parties can benefit if they were assigned to the policy (they became the 

assureds legally), and they can claim late payment of the insurance claim on behalf of the 

                                                                                                                                                        

 

1760
 The Law Commission and Scottish Law Commission, Insurance Contract Law : Post Contract Duties And 

Other Issues, A Joint Consultation Paper (Law Com CP No 201, Scot Law Com DP No 152, 2011)  ‘LCCP 

2011’. 

1761
 LCCP2011 para 5.9 ; For more For more detailed analysis on the subject and the reforms , see  the remedies 

on Ch 7.  

1762
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014. 

1763
 Insurance Contract Law Draft Bill, cl 12(1). 

1764
 Ibid; The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  

Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.7-4.9. 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
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assured.
1765

 Additionally, such implied term and payment of damages will be regarding valid 

insurance claims only, and therefore fraudulent claims or claims outside the ambit of the 

policy are not covered.
1766

 Damages for breaching the implied term above will be contractual 

damages, and therefore they will be calculated according to Hadley v Baxendale 
1767

 to 

compensate foreseeable and actual loss, and where there is a mitigation of such loss.
1768

 The 

“sums” or “amounts” due to the insured will include those reached by an agreement,
1769

 or by 

                                                                                                                                                        

1765
 Ibid. 

1766
 The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft 

Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.10. 

1767
 (1854) 9 Ex 341  

1768
 The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft 

Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014, para 4.16. 

1769
 However, in settlement agreements, it is more likely that the assured will no longer be able to claim a late 

payment of the claim as  such an issue will probably be dealt within the agreement in an express manner. In any 

case, in practice, insurance claims will be settled by a settlement contract which is pursuant to the insurance 

contract, and therefore it is not a settlement agreement itself. It must be noted that damages for late payments  

can still be payable in regard to settlement agreements  if there was unreasonable delay in reaching an agreement  

or in paying the agreed amount. The Law Commission And Scottish Law Commission, Reforming Insurance 

Contract Law: Initial  Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.10-4.14. 

http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
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a court.
1770

 For the meaning of reasonable time, the draft Bill provides that it is the time 

which is needed to make an investigation of the claim and for its evaluation.
1771

 Determining 

the reasonableness of the time will rely on the related circumstances,
1772

  such as the 

insurance type,
1773

 claim size and degree of complication,
1774

 complying with the regulatory 

requirements,
1775

 and circumstances which cannot be controlled by the insurer.
1776

 The insurer 

                                                                                                                                                        

1770
 The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft 

Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.10-4.14. 

1771
 Insurance Contract Law Draft Bill, cl 13(2). 

1772
 Ibid, cl 13(3) ; The examples  mentioned are non-exhaustive. 

1773
 Ibid, cl 13(3)(a). 

1774
 Ibid, cl 13(3)(b); For example, large claims can consume more time, and  the occurrence of the loss abroad 

can make the claim  more complex to investigate, therefore consuming  more time; The Law Commission And 

Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.20. 

1775
 Ibid, cl 13(3)(c); For example FCA requirements; The Law Commission And Scottish Law Commission, 

Reforming Insurance Contract Law: Initial  Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.20. 

1776
 Ibid, cl 13(3)(d); for example, when there is necessary information  which must be provided by the assured 

or a third party which is not provided, the insurer must not be punished; The Law Commission And Scottish 

Law Commission, Reforming Insurance Contract Law: Initial  Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.20. 

http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
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will not be considered in breach of such an implied term for just not paying the claim or part 

of it, while being in dispute, and there are reasonable justifications for such dispute over 

validity of the claim or part of it.
1777

 There must be more than just a reasonable but wrong 

refusal to be in breach.
1778

  On the other hand, the insurer’s behaviour in dealing with the 

dispute can be considered in reaching a decision in respect if he was in breach of such an 

implied term, and the time of breach if there was a breach.
1779

 The draft Bill states that the 

remedies for breaching the implied term in the insurance contract to pay the claim in a 

reasonable time such as damages, will be “additional and different” from paying the claim 

amount,
1780

 and the interest on that amount from any source, e.g. by the contract, court, 

etc.
1781

  

 It is important to emphasise that the FCA rules embedded in the ICOBS contain binding 

guidelines on claims’ handling which apply to insurers and intermediaries carrying out non-

investment insurance. These guidelines are embedded specifically in ICOBS 8.1.1, which 

provides a general obligation on the insurer and the intermediary to:  

“1) handle claims promptly and fairly; 

                                                                                                                                                        

1777
 Ibid, cl 13(4)(a).  

1778
 Ibid. 

1779
 Ibid, cl 13(4)(b) ; For example, if the insurer had reasonable justifications for disputing the claim  he can be 

in breach of the implied term to pay in reasonable time if he was slow in the investigations in an unreasonable 

manner; The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  

Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.24. 

1780
 Ibid, cl 13(5)(a). 

1781
 Ibid, cl 13(5)(b). 

http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
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(2) provide reasonable guidance to help a policyholder make a claim and appropriate 

information on its progress; 

(3) not unreasonably reject a claim (including by terminating or avoiding a policy); and 

 (4) settle claims promptly once settlement terms are agreed.” 
1782

 

For consumer insurance contracts or variations, the rejection of the claim is unreasonable 

except in the case of fraud, if it was for a misrepresentation which is not a qualifying 

misrepresentation  according to the CIA2012.
1783

 Also, if it was for breaching a warranty or a 

condition which is not connected to the circumstances of the claim, subject to some 

exceptions.
1784

 

On the issue of whether the insurer owes a duty of good faith when exercising the right to 

avoid, it can be said that case law confirms the suggestion that the decision for avoiding the 

contract for the breach of good faith is in fact alleviated by the insurer’s duty of good faith, 

                                                                                                                                                        

1782
 For the remedies of breach , see Ch7. 

1783
 ICOBS 8.1.2 (1) ; ICOBS 8.1.3 ;  CIA2012,  s 4. 

1784
  The exceptions are in  ICOBS 8.1.2 (3)  which  states,  

“ (3) for
 
 breach of warranty or condition unless the circumstances of the claim are connected to the breach and 

unless (for a pure protection contract): 

(a)  under a 'life of another' contract, the warranty relates to a statement of fact concerning the life to be 

assured and, if the statement had been made by the life to be assured under an 'own life' contract, 

the insurer could have rejected the claim under this rule; or 

(b)  the warranty is material to the risk and was drawn to the customer's attention before the conclusion of the 

contract.” 

 

http://fshandbook.info/FS/glossary-html/handbook/Glossary/P?definition=G935
http://fshandbook.info/FS/html/handbook/ICOBS/8/1
http://fshandbook.info/FS/glossary-html/handbook/Glossary/I?definition=G569
http://fshandbook.info/FS/glossary-html/handbook/Glossary/R?definition=G1036
http://fshandbook.info/FS/glossary-html/handbook/Glossary/C?definition=G252
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and the remedy for breach will be to restrict the insurer from his right to avoid.
1785

  A 

restriction on the right to avoid  by the insurer can be found in the ICOBS rules stated earlier  

which provide that the insurer must handle the claim fairly and cannot reject the claim in an  

unreasonable manner including by the way of  policy avoidance.
1786

  

                                                                                                                                                        

1785
  The first clear case to this effect was Strive Shipping Corp v Hellenic Mutual War Risks Association [2002] 

EWHC 203 (Comm) , [2002] Lloyd’s Rep IR  669 (Colman J) (Colman J viewed that insurers’ right to avoid 

would be restricted if it was “unconscionable”) ;  However, that was not applied by the  Court of Appeal  in 

Brotherton v Aseguradora Colseguros SA (No 2) [2003] EWCA Civ 705, [2003] Lloyd’s Rep IR 746 

(materiality  decided by the insurer cannot be undermined  afterwards by the assured by claiming the breach of 

good faith);  Nonetheless  a different approach than in Brotherton was followed in Drake Insurance Plc v 

Provident Insurance Plc [2003] EWCA Civ 1834,  [2004] Lloyd’s Rep IR 277 (The Court of Appeal decided 

that there is  in fact a duty of good faith owed by the insurer when exercising the  right of avoidance which can 

preclude him from such right. That would be when the insurer has actual knowledge or shut his eyes in front of 

knowledge  of the nonexistence of the facts which are depended on  or that they did not induce the contract.  

On the facts, the majority viewed that the insurer was in breach of the post-contractual duty of good faith when 

exercising  his right to avoid.  Rix LJ viewed that insurers must show good grounds for relying on avoidance and 

not just rely on it without any reasons, Clarke LJ agreed,  and both supported  that the restriction on  the  

insurers’  right of avoidance will be limited to when they actually have knowledge that the facts  they relied 

upon for their right to avoid  were immaterial not inducing them to the contract, or did  not give them such right 

of avoidance, but Phill LJ disagreed viewing that what matters is the presentation of the risk not the real 

situation , and  the court cannot reject an avoidance by relying on the post-contractual good faith. Nonetheless, 

he stated that insurers must make enquiries to see if there are good reasons for their avoidance and if they did 

not, that would be a breach of their post-contractual duty of good faith. They also must inform the assureds 

about what they intend to do and offer them a chance for an update, and therefore the knowledge of insurers has 

no relevance.   Hence, the exact position as regards when the insurer would be in breach of the post-contractual 

duty of good faith when exercising his right of avoidance is not clear. Even an insurer will be in breach when he 

actually has knowledge of the non-existence of the facts which are relied upon for avoidance, whether or not he 

must make reasonable enquiries about the facts is not clear.  

  

1786
 See above; ICOBS 8.1.1 (3) , ICOBS 8.1.2 ; ICOBS 8.1.3 ; for the remedies of breach , see Ch7. 
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Fraudulent Claims:  

It must be noted that fraudulent claims by the assureds were considered for a period of time to 

be a breach of the assured’s continuing duty of good faith;
1787

 however, after the Star Sea,
1788

 

the position started to change as it was stressed by Lord Hobhouse that the principle was 

articulated for the sake of safeguarding the rule that the fraudulent assured cannot benefit 

from his fraud, which is realised more efficiently through contractual interpretation.
1789

  This 

approach was confirmed by the Court of Appeal in subsequent cases: K/S Merc Skandia 

XXXXII v Certain Lloyd’s Underwriters
1790

 and in Agapitos v Agnew, 
1791

 where it was 

evident that the duty to refrain from a fraudulent claim and the duty of good faith are separate 

issues and therefore avoidance ab initio cannot be a remedy for the fraudulent claim.
1792

  A 

fraudulent claim in insurance contracts requires dishonesty from the assured or at least 

                                                                                                                                                        

1787
 The Litsion Pride [1985] 1 Lloyd’s Rep. 437 ; Continental Illinois National Bank of Chicago v Alliance 

Assurance Co Ltd (The Captain Panagos) [1986] 2 Lloyd’s Rep 470 ; See also Insurance Corporation of the 

Channel Islands Ltd  v McHugh [1997] LRLR 94. 

1788
 Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 469. 

1789
 Ibid [61] (Hobhouse L) where he stated that “The fraudulent insured must not be allowed to think: if the 

fraud is successful, then I will gain; if it is unsuccessful, I will lose nothing." 

1790
 K/S Merc-Scandia XXXXII v Lloyd's Underwriters (The Mercandian Continent) [2001] EWCA Civ 1275, 

[2001] Lloyd’s Rep IR 802 . 

  

1791
 Agapitos v Agnew (The Aegeon) (No 1) [2002] EWCA Civ 247, [2002] Lloyd's Rep IR 57. 

1792
 The remedies for fraudulent claims will be dealt with in detail in Ch 7. 
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recklessness, and therefore negligence alone is not enough.
1793

 Recently in Aviva Insurance 

Ltd v Brown, 
1794

 the test for dishonesty was set to include a subjective test as well as an 

objective test:  

 “Before there can be a finding of dishonesty it must be established that the 

defendant’s conduct was dishonest by the ordinary standards of reasonable and 

honest people and that he himself realised that by those standards his conduct was 

dishonest.’’ 
1795

 

 

 

  On the facts, it was held that there is no fraudulent claim by the assured as even if there was 

objective dishonesty (non-disclosure of the assured’s interests in the company), the subjective 

element of dishonesty was missing as the assured did not realise that his behaviour is 

dishonest (the assured thought that insurers knew about his interests in the company).
1796

  

Also, the case indicates that dishonesty in the claim cannot be excused because of the 

insurer’s delay.  

                                                                                                                                                        

1793
 Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 469; 

Tonkin v UK Insurance Ltd [2006] EWHC 1120 (TCC) , [2007] Lloyd’s Rep IR 283; US Trading Ltd v Axa 

Insurance Co Ltd [2010] Lloyd’s Rep IR 505 ; See also Fraud Act 2006, ss1-4. 

1794
 [2011] EWHC 362 (QB), [2012] Lloyd's Rep IR 211 [101], The case is regarded the first case which 

discusses the subjective element of fraud in fraudulent insurance claims.  

1795
  Twinsectra Ltd v Yardley [2002] UKHL 12, [2002] 2 AC 164 [27] (Hutton L), The test in the former case 

was viewed as the suitable test for dishonesty  by  Eder J in Aviva Insurance Ltd v Brown [2011] EWHC 362 

(QB), [2012] Lloyd's Rep IR 211. 

1796
 Aviva Insurance Ltd v Brown [2011] EWHC 362 (QB), [2012] Lloyd's Rep IR 211;  It was observed that the 

subjective test will have limited application as in the case the assured has benefited from the property ownership 

law and the availability of the correct information to the insurers.   
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Fraudulent claims can appear in different forms
1797

 which can include claims where there is: 

no loss occurred,
1798

 genuine loss but exaggerated,
1799

 a failure to correct a claim when the 

assured becomes aware of an exaggeration in the claim or of an absence of loss,
1800

 genuine 

loss with suppression of defence which the assured is aware of and open to insurers,
1801

 

genuine loss with enhancement by fraudulent devices or means.
1802

   

                                                                                                                                                        

1797
 These are mentioned by Mance L J in the Agapitos v Agnew (The Aegeon) (No 1) [2002] EWCA Civ 247, 

[2002] Lloyd's Rep IR 573. 

1798
 That includes when no loss at all has taken place (a recent example can be found in Parker v National 

Farmers Union Mutual Insurance Society Ltd [2012] EWHC 2156 (Comm), [2013] Lloyd's Rep IR 253) or 

when there is a self-inflicted loss. 

 

1799
 Galloway v Guardian Royal Exchange (UK) Ltd [1999] LRLR 209 ; Joseph Fielding Properties (Blackpool) 

Ltd v Aviva Insurance Ltd [2010] EWHC 2192 (QB), [2011] Lloyd’s Rep IR 238;  Aviva Insurance Ltd v Brown 

[2011] EWHC 362 (QB) , [2012] Lloyd's Rep IR 211. Nonetheless, some problems can arise when the 

exaggerated claim is not made with the intention to defraud the insurer, but to enhance the position of the 

assured in negotiations with the insurer bearing in mind that the amount claimed may not be fully recovered 

since the insurers can counter claim the loss value and parts of the claim (Orakpo v Barclays Insurance Services 

Co Ltd  [1995] LRLR 443); In Galloway, the court rejected the approach based on the size of the claim regards 

the decision on the parts which can be rejected from the claim, since it can lead to a strange results where the 

bigger the true loss is, the bigger the fraudulent claim will be. Instead the focus must be on the assured’s 

misconduct. 

 

1800
 Also, it can include the failure by the assured to correct information which became incorrect after 

submission. The reasons can include change in the circumstances or the partial recovery of the subject matter 

insured.  See: Piermay Shipping Co SA v Chester (The Michael) [1979] 2 Lloyd’s Rep 1. 

1801
 Here the assured knows about a defence which can be used by insurers; however, he does not tell the 

insurers about the defence. Divergence can be observed as regards such type : Some view that in order to have a 

case of fraudulent claim here, there must be a deliberate act of suppression (H. Bennett, The Law of Marine 

Insurance (2
nd

 edn, OUP 2006) para 22-83) , while others treat it separately and give the insurer the option of a 
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It is worth noting that all these types will have the same remedy: the whole claim is to be 

forfeited, including the genuine parts of the claim;
1803

 however, the burden of proof is lighter 

and easier when the claim is enhanced by fraudulent means and devices.
1804

  The area is under 

reform by the Law Commissions which issued an Issue Paper
1805

 and a Consultation Paper
1806

  

                                                                                                                                                        

remedy under a fraudulent claim or a remedy  which can apply to the defence which is suppressed (R. Merkin, 

Colinvaux's Law of Insurance (9
th

 edn, Sweet and Maxwell 2010) para 9-028 );  See : Total Graphics Ltd v AGF 

Insurance Ltd [1997] 1 Lloyd’s Rep 599 ; Agapitos v Agnew(The Aegeon) (No1) [2002] EWCA Civ 247, [2002] 

Lloyd’s Rep IR 573;  J. Hjalmarsson, ‘The Law on Fraudulent Insurance Claims’ (2013) JBL 103,108-109. 

1802
  See Agapitos v Agnew (The Aegeon) (No1) [2002] EWCA Civ 247; [2002] Lloyd’s Rep  573 ; See also 

Eagle Star Insurance Co Ltd v Games Video Co (GVC) SA (The Game Boy) [2004] EWHC 15 (Comm), [2004] 

1 Lloyds 238, Joseph Fielding Properties (Blackpool) Ltd v Aviva Insurance Ltd [2010] EWHC 2192 (QB) , 

[2011] Lloyd’s Rep IR 238,  Aviva Insurance Ltd v Brown [2011] EWHC 362 (QB), [2012] Lloyd’s Rep IR 21.  

 

1803
   The justification is mentioned in  Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) 

[2001] UKHL 1, [2003] 1 AC 469 [61] (Hobhouse L) where it was stated that “The fraudulent insured must not 

be allowed to think: if the fraud is successful, then I will gain; if it is unsuccessful, I will lose nothing." ; 

Agapitos v Agnew(The Aegeon) (No1) [2002] EWCA Civ 247, [2002] Lloyd’s Rep IR 573. The remedies for 

fraudulent claims and the reforms  will be dealt with in detail in Ch 7. 

1804
 Agapitos v Agnew (The Aegeon) (No1) [2002] EWCA Civ 247, [2002] Lloyd’s Rep IR 573 (summary 

judgment for these kind of cases was supported) ; Interpart Comerciao E Gestao SA v Lexington Insurance Co 

[2004] Lloyd's Rep IR 690 (Summary Judgment was not supported ) but now the inclination is to give summary 

judgments,  but see PT Buana Samudra Pratama v Maritime Mutual Insurance Association (NZ) Ltd (The Buana 

Dua) [2011] EWHC 2413 (Comm), [2011] 2 Lloyd’s Rep 655 ; See for more  J. Hjalmarsson, ‘The law on 

fraudulent insurance claims’ (2013) JBL 103, 108-111. 

1805
 The Law Commission and Scottish Law Commission, Reforming Insurance Contract Law: The Insured’s 

Post-Contract Duty of Good Faith (Issue Paper 7, 2010) ‘IP7’.  
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and recently published draft clauses of the forthcoming Insurance Contract Law Draft Bill.
1807

  

The draft clauses codify the remedies of fraudulent claims in common law, and such remedies 

will be discussed in detail later in chapter 7. Nonetheless, as far as defining fraudulent claims 

is concerned, the draft clauses do not determine when the claim is to be considered 

fraudulent, or the remedies of the fraudulent means and devices which are left for courts and 

common law principles.
1808

 The same is applied as regards determining when several claims 

are to be treated as one whole claim, and courts’ approaches seem to widen the definition of a 

‘whole claim’.
1809

  

                                                                                                                                                        

1806
 The Law Commission and Scottish Law Commission, Insurance Contract Law: Post Contract Duties and 

Other Issues, A Joint Consultation Paper (Law Com CP No 201, Scot Law Com DP No 152, 2011) 

‘LCCP2011’; The key suggestion regard fraudulent claims was codifying the common law position and 

incurring the forfeiture of the fraudulent claim in case of breach; LCCP2011 8.17; For more detailed explanation 

of the remedies, See Ch 7. 

 

1807
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014. 

1808
 Butler and Merkin's Reinsurance Law; For definition of fraudulent claims, see Derry v Peek (1889) LR 14 

App Cas 337; The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  

Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014, para 3.9. 

1809
 The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft 

Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014, paras 3.10-3.11. 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
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Additionally, the draft clauses do not incorporate the suggestion of having a statutory duty on 

the assured to pay fraud investigation costs.
1810

 The impact of the draft Bill though is that it 

makes it clear that fraudulent claims are not to be treated as a breach of the duty of good faith, 

and valid claims before fraud must be paid.
1811

   

The test of materiality for claims supported by fraudulent devices is established in The 

Aegeon where it was stated 
1812

 that: 

“"A fraudulent device is used if the insured believes he has suffered the loss claimed, but 

seeks to improve or embellish the facts surrounding the claim by some lie…..any lie, directly 

related to the claim,….which is intended to improve the insured’s  prospects of obtaining a 

settlement or winning the case, and which would, if believed, tend, objectively …..to yield a 

not insignificant improvement in the insured’s prospects"  

The former test may be subject to change after Versloot Dredging BV v HDI Gerling 

Industrie Versicherung AG
1813

 where it was criticised for having an inflexible low threshold 

for materiality. Even Mr Justice Popplewell denied the assureds’ claims and found for the 

insurers by applying the materiality test in the Aegeon and by finding that the false statements 

                                                                                                                                                        

1810
 Butler and Merkin's Reinsurance Law; The justifications for that are  that they are too complicated, they can 

lead to increasing investigation costs and premiums, and they do not really deter fraud; The Law Commission 

And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014, para 3.29. 

1811
 Butler and Merkin's Reinsurance Law. 

1812
  Agapitos v Agnew (The Aegeon) (No 1) [2002] EWCA Civ 247, [2002] Lloyd’s Rep IR 573 [49]–[50] 

(Mance LJ). 

1813
 [2013] EWHC 1666 (Comm), [2013] Lloyd's Rep IR 582. 

http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
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of the general manager of the vessel were material. He criticised the former materiality test 

heavily based on a number of grounds; 
1814

  fraudulent devices which are used to enhance a 

genuine claim  for an attempt  to have a higher settlement or  a  quick payment of the claim  

reflect low culpability  by the assured , compared  to fraudulent claims which are used to give 

the assured  more than what he is entitled to by the contract, and  therefore there must be a 

distinction between the two. Also, the results of applying the former test are harsh and 

disproportionate, e.g. no possibility of retraction or correction of the false statement, no need 

for the insurer to be misled by the fraudulent device.  On the facts the false statement used to 

support the genuine claim was made recklessly and was not an organised lie which was told 

once, and the manager believed at the time that it was reasonable, and it was not upheld 

during the litigation.  The alternative test in his view must consider the fairness and 

proportionality of forfeiting the whole claim with the facts as he suggested that   “the policy 

of the law should be to require at least a sufficiently close connection between the fraudulent 

device and the valid claim to make it just and proportionate that the valid claim should be 

forfeit”. 
1815

 

For alternative pleas, the position now is that insurers may claim alternative pleas when 

claiming fraud,
1816

 and the  old Jureidini rule which states that any plea of fraud by insurers 

will deprive them from claiming any defence by the policy since it will be considered 

repudiated no longer applies.
1817

  

                                                                                                                                                        

1814
 See Versloot Dredging BV v HDI Gerling Industrie Versicherung AG [2013] EWHC 1666 (Comm), [2013] 

Lloyd's Rep IR 582   [144]-[225] (Popplewell J). 

1815
 Ibid [177] (Popplewell J). 

1816
 Super Chem Products Ltd v American Life and General Insurance Co Ltd (Trinidad and Tobago) [2004] 

UKPC 2, [2004] Lloyd’s Rep  IR 446. 

1817
 Ibid; Jureidini v National British and Irish Millers Insurance Co Ltd [1915] AC 499. 
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 II Saudi Insurance Law: 

The duration of the duty of good faith in Saudi insurance laws required by the insurer or the 

assured is not evident at first glance. Instead, it is implied in several sections in the 

IMCOCR2008, the AFR2008, and the LSCIC2003 implementing regulations. At first, it must 

be noted that the general requirement of honesty or good faith required from the insurer and 

the intermediary in the IMCOCR2008 is a general requirement which is not limited to the 

pre-contractual stage only.
1818

 Therefore, it can be stated that good faith must be observed 

throughout the contractual relationship including the pre- and post-contractual stage.  

For the insurer’s post-contractual duty of good faith, the IMCOCR2008 provides in article 51, 

which concerns post-contractual services,  that insurers are required to inform the assureds in 

a prompt manner about any changes in the disclosure or conditions made at the time of 

entering the contract, e.g. changes in procedures  for filing claims. In respect of claim 

handling, the IMCOCR2008 provides numerous duties on the insurers regarding the 

assureds
1819

  which are similar to the ones provided by the ICOBS 8.1.1 and which include: 

promptly responding to claims,
1820

 informing the assured about the receipt of the claim and 

any further needed information which is not provided, 
1821

 guiding the assured in the claim 

filing and regarding the procedures of handling the claim, 
1822

 which must be handled in a fair 

manner by the insurer. 
1823

 Additionally, the investigation by the insurer must be within a 

                                                                                                                                                        

1818
 Art 11 IMCOCR2008; See above under 5.2 & 5.5. 

1819
 Those are numerated in Art 52 IMCOCR2008. 

1820
 Art 52(a) IMCOCR2008; See also ICOBS 8.1.1 (1). 

1821
 Art 52 (c) IMCOCR2008. 

1822
 Art 52(d) IMCOCR2008; See also ICOBS 8.1.1(2). 

1823
 Art 52(f) IMCOCR2008; See also ICOBS 8.1.1 (1). 
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reasonable time
1824

 and the assured must be notified about the progress of the claim 
1825

 and 

also about its results including an explanation of the decision whether it is accepted or 

refused.
1826

 The IMCOCR2008 provides that the accepted claim must be settled without 

unjustified delay,
1827

 but does not provide a clear remedy for such delay, as it only states that 

if there was a delay an explanation of the reasons must be provided.
1828

   

For the assured’s post-contractual duty of good faith, as explained earlier there is no express 

general duty of good faith on him  as on the insurer announced in the law itself,  and such 

position was justified earlier.
1829

 Also, it was explained that does not mean that assureds can 

act in bad faith and that in practice the IVDRC expects the assured as well as the insurer to 

comply with the duty of good faith and consider that it is mutual.
1830

  The IMCOCR2008 

provides that the assured’s disclosure duty which the insurer must inform him about is 

required at every stage of the contractual relationship including the application, claims and 

renewal stages.
1831

 When looking at the AFR2008, article 45 provides a non-exhaustive list of 

fraud committed by the assured, which includes fraudulent concealment and 

                                                                                                                                                        

1824
 Art 52(h) IMCOCR2008. 

1825
 Art 52 (e) IMCOCR2008; See also ICOBS 8.1.1(2). 

1826
 Art 52(i) IMCOCR2008. 

1827
  Art 53 IMCOCR2008; The period for claim settlement will be according to the implementing regulations of 

the LSCIC2003  which states in Art 44  that an insurer is required to settle the claims of the assured within 15 

days if he is an individual, and within 45 days if he is a  commercial entity ; See also ICOBS 8.1.1(4). 

1828
 Ibid. 

1829
 See above under 5.5. 

1830
 Ibid. 

1831
 Art 32 IMCOCR2008. 
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misrepresentation before and after entering the insurance contract including the claim filing 

stage. It must be noted that in the UCMIP, any material changes in the representations and 

disclosure provided by the assured in the proposal form must be notified to the insurer within 

10 working days. The insurer will inform the assured of his decision to provide cover with 

these changes within 3 working days.
1832

  Also, compared to the IMCOCR2008, the UCMIP 

clearly confirms the right of the beneficiary to be compensated if there is a delay in settling 

the claim by the insurer exceeding 15 days with no acceptable excuse.
1833

  

Based on the above mentioned, it seems that in Saudi insurance laws  the duty of good faith is 

needed  from both parties throughout the whole contractual relationship including the pre- 

and post-contractual stage. This result coincides with the Islamic law principles which adhere 

to acting in good faith at all times.
1834

 In contrast, the English insurance law duty of good 

faith is originally pre-contractual. Even though the duty was extended after the conclusion of 

the contract, such extension is subject to limitations and comes to an end at the beginning of 

the legal proceedings.
1835

   It must be noted that the general remedy for breaching the post-

                                                                                                                                                        

1832
 Art 8 (2) UCMIP. 

1833
 Art 8 (6) UCMIP. 

1834
 See Ch 4; Under Islamic law principles, the parties must disclose material facts before entering the contract. 

However, if they fail to do so for legitimate reasons, they still have the chance to disclose those material facts 

within three days after the conclusion of the contract. See M.  Billah, Applied Takaful and Modern Insurance: 

Law and Practice (3
rd

 edn, Sweet and Maxwell 2007) 216. 

 

1835
 See above.  
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contractual duty of good faith in Saudi laws is not clearly specified, which is similar to the 

position of the remedies when breaching the pre-contractual duties.
1836

  

In respect of fraudulent claims, it is not really clear in Saudi insurance law whether they are 

regarded as a breach of the continuing duty of good faith or not. The AFR2008 when 

numerating examples of pre- and post-contractual fraud by the assured,
1837

  mentions fraud in 

the claims stage
1838

 which can be done for example  by submitting a claim where no damage 

or loss occurred,
1839

 exaggerated loss,
1840

 and misrepresenting facts to be able to make the 

claim within the ambit of the policy. 
1841

 Such types are somehow similar to the types of 

fraudulent claims in English insurance law.
1842

 Nonetheless, there is no indication if such 

fraud in claims is regarded as a breach of the duty of good faith.  

It must be noted that the IVDRC stated that it considers the breach of good faith a fraud, and 

fraud vitiates the contractual relationship.
1843

 Therefore, the insurance claims will be dropped 

                                                                                                                                                        

1836
 However, see the practice of the IVDRC below where it was indicated that for non-innocent breaches of the 

assured, the claim will be dropped or forfeited, and for innocent breaches of the insurer, the claim must be paid 

with compensation against any expenses or harm made to the assured; Interview with IVDRC members, IVDRC 

(Saudi Arabia, 9 January 2013); For more on remedies, see Ch 7.  

1837
 Art 45 AFR2008. 

1838
 Art 45 (b) AFR2008. 

1839
 Art 45(b) (i) AFR2008. 

1840
 Art 45 (b) (ii) AFR2008. 

1841
 Art 45(b) (iii) AFR2008. 

1842
 See above under ‘Fraudulent Claims’. 

1843
 Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013). 
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or forfeited if the breach was conducted by the assured, where if the breach was committed by 

the insurer, the insurer has to pay the claim together with any compensation against any 

expenses or harm to the assured.
1844

 It must be noted that the IVDRC later stated that it does 

distinct between innocent and non-innocent breaches of good faith, which contradicts with the 

impression that it did not when it stated that the breach of good faith is considered fraud.
1845

 

Therefore it is more likely that what is meant is that there is a distinction between innocent 

and non-innocent breaches of good faith, and by looking at the remedies that the IVDRC 

provided, it seems more likely that fraudulent claims are considered a non-innocent breach of 

good faith by the assured and the insurance claim will be forfeited; however, there is unclarity 

if that means forfeiting previous valid claims as well or if they will remain unaffected. Also 

there is unclarity as regards the exact fate of the policy and subsequent claims.
1846

  

It must be noted that even English insurance case law decided that fraudulent claims are to be 

treated separately from the duty of good faith;
1847

 it wrestled for some time with the idea of 

fraudulent claims being part of the continuing duty of good faith. 
1848

 The author does not 

favour considering fraudulent claims and good faith as different issues, as fraud is the most 

                                                                                                                                                        

1844
 Ibid. 

1845
 Ibid. 

1846
 Ibid. 

1847
 Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 469;  

K/S Merc-Scandia XXXXII v Lloyd's Underwriters (The Mercandian Continent) [2001] EWCA Civ 1275, [2001] 

Lloyd’s Rep IR 802; See above. 

1848
 Black King Shipping Corp v Massie (The Litsion Pride) [1985] 1 Lloyd’s Rep  437 ; Continental Illinois 

National Bank of Chicago v Alliance Assurance Co Ltd (The Captain Panagos) [1986] 2 Lloyd’s Rep 470 ; See 

also Insurance Corporation of the Channel Islands v McHugh and Royal Hotel Ltd (No1) [1997] LRLR  94. 
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evident violation of good faith.
1849

 It seems that such separation in treatment in English 

insurance law between fraudulent claims and the duty of good faith was justified on a 

remedial rather than doctrinal basis. In other words, the separation was to mitigate the harsh 

results of avoidance ab initio for breaching the continuing duty of good faith and not as a 

result of rejecting the idea that a fraudulent claim can be a part of the doctrine of good faith. 

The matter of whether or whether not fraudulent claims are to be part of the duty of good 

faith does not carry much significance in Saudi insurance law as the remedies available for 

breaching the duty of good faith are not clear and mostly will be filled with the insurer’s own 

terms, and will be subject to the practice of the IVDRC mentioned earlier, where it most 

probably will be considered a non-innocent breach of good faith, and the claim will be 

forfeited.
1850

 In respect of damages for late payment of claims by insurers, they are provided 

in Saudi Arabia for the unified compulsory motor insurance policies (UCMIP),
1851

 but it is 

not clear if they are also provided generally with regard to other types of policies.
1852

 

Classifying prompt settlement of claims by the insurer as being part of the continuing duty of 

good faith is not clear, even though there is no reason why it should not be classified as such. 

However, the issue of such classification is not that significant considering that the remedies 

                                                                                                                                                        

1849
 That does not mean that the remedy of breaching the duty of good faith generally and the fraudulent claim 

should be exactly the same; See Ch 7 under 7.4 for more.  

1850
 It must be noted that, as stated earlier, the IVDRC considered the remedy for non-innocent breach of good 

faith that the insurance claim will be dropped if it was done by the assured, while if it was done by the insurer, 

he will have to pay the claim with any compensation against expense and harm occurred by the assured; 

Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013). 

1851
 Art 8(6) UCMIP. 

1852
 See above, the IMCOCR2008 in article 52(k)  mentions that there must be unjustified delay by the insurers 

in settling the claims, but does not provide a clear remedy in case of the insurer’s breach. 
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for breaching good faith are not clearly stipulated in the law, as will be seen later.
1853

  It must 

be noted that the IVDRC provides that in the case of the insurer’s non-innocent breach of 

good faith, the insurer has to pay the claim provided it satisfied the conditions, with any 

compensation against the expenses and harm caused to the assured by such non-innocent 

breach.
1854

  Therefore, it seems that the non-innocent breach of the duty imposed on the 

insurer to settle the claims promptly without unjustified delay can be included within the non-

innocent breach of good faith mentioned by the IVDRC, and the remedies above may 

apply.
1855

  

 

  

                                                                                                                                                        

1853
  See Ch7 for the remedies.  

1854
 Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013). 

1855
 See above under 5. 
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 5.10 BURDEN OF PROOF AND WAIVER 

 I English Insurance Law: 

Burden of Proof: 

For the assured to claim indemnity, certain facts must be proved. Firstly, the assured must 

show that a policy was actually issued for his protection, then he must prove that he has 

suffered an incidental loss, and that the loss is caused by an incident covered by the 

policy.
1856

 Establishing that there was a misrepresented or omitted fact, and that it was 

material,
1857

 and that the actual insurer was induced by such facts, 
1858

 are defensive 

allegations by the insurer. Consequently, he will be the only one who carries the burden to 

prove them and persuade them.
1859

 

However, a point which may create a bit of distress must be clarified. As discussed earlier, 

proving materiality may actually be enough to presume inducement without actually having 

to prove it.
1860

 Thus, it may be said that if materiality was proved by the insurer, there is no 

                                                                                                                                                        

1856
  Rhesa Shipping Co SA v Edmunds (The Popi M) [1984] 2 Lloyds Rep 555, [1985] 2 Lloyd's Rep 1; 

Brownsville Holdings Ltd v Adamjee Insurance Co Ltd (The Milasan) [2000] 2 Lloyd's Rep 458. 

1857
 MIA1906, ss 18 (2), 20(2); for more on proving materiality and the presumption of materiality, see 5.7, and 

below.  

1858
 Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd  [1994] 3 All ER 58. 

1859
 See Davies v National Fire & Marine Insurance Co of New Zealand [1891] AC 485; Joel v Law Union & 

Crown Insurance Co [1908] 2 K.B863;  Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 

All ER 58. 

  

1860
  See above under 5.8 for more detailed explanation on the presumption of inducement; Pan Atlantic 

Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581 [619]); St Paul Fire Insurance Co (UK) Ltd 
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further need to prove inducement. Nonetheless, this is a wrong comprehension of the law. 

The presumption of inducement is applied only as an exception derived from the special 

nature of materiality, and it is only prima facie, i.e. can be refuted. 
1861

 This special nature 

derives if there is a logical inference that proving something is proving the other, or when the 

proof is only within the control of one of the parties against who made the presumption, 

which accords with the general law of contract in presuming inducement.
1862

 Nonetheless, 

this it is not evident in materiality as it concerns a prudent insurer, not the actual one. Further, 

the proof is not under the control of the assured; instead it is only within the control of the 

insurer.
1863

  In the draft clauses of the forthcoming Insurance Contract Law Draft Bill issued 

                                                                                                                                                        

v McDonnell Dowell Constructors Ltd [1995] 2 Lloyd’s Rep 116; See also James v CGU Insurance Plc [2002] 

Lloyd’s Rep IR 206 (Moore-Bick J). 

 

1861
 See above under 5.8; Assicurazioni Generali SpA v Arab Insurance Group (BSC) [2002] EWCA Civ 1642, 

[2003] 1 WLR 577 [59], [87] (Clarke LJ); St Paul Fire and Marine Co (UK) Ltd v McConnell Dowell 

Constructors Ltd [1995] 2 Lloyd’s Rep [127] (Evans LJ). The presumption is of fact and not of law; See above 

under 5.8 for more. 

 

1862
 Smith v Chadwick (1884) 9 AC 187 (HL); Lord Mackay of Clashfern, Halsbury’s Law, vol 31 (4th edn, 

LexisNexis Butterworths 1991) para-1067; See Ch 4 under 4.4 for more about inducement in general law of 

misrepresentation. 

 

1863
 T. Schoenbaum,‘The Duty of Utmost Good Faith in Marine Insurance Law: A Comparative Analysis of 

American and English Law’ (1998) 29 Journal of Maritime Law and Commerce 1, 29-30.  
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recently,
1864

 the insurer will carry the burden to prove that the qualifying breach of the duty to 

make a fair presentation of the risk by the non-consumer assured is deliberate or reckless.
1865

 

In respect of consumer insurance contracts, the CIA2012 provides that the insurer will carry 

the burden to prove that the qualifying misrepresentation is deliberate or reckless. 

Nonetheless, the aforementioned misrepresentation is presumed subject to certain conditions, 

as section 5 (5) of the CIA2012 provides: 

“But it is to be presumed, unless the contrary is shown— 

(a) that the consumer had the knowledge of a reasonable consumer, and 

(b) that the consumer knew that a matter about which the insurer asked a clear and specific 

question was relevant to the insurer.” 
1866

 

Waiver: 

MIA1906 

In respect of the waiver,  section 18 (3) (c) of the MIA1906, which applies to business 

insurance, provides that with the absence of any questions, any circumstances which their 

information is waived by the insurer need not be disclosed by the assured. Since the statutory 

instrument does not provide indications about the instances of waiver, it was case law which 

developed the principle dramatically.
1867

   

                                                                                                                                                        

1864
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014. 

1865
 Insurance Contract Law Draft Bill, cl 7(6). 

1866
 CIA2012, s 5(5). 

1867
 See below. 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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Waiver of disclosure by the insurer can be through express terms or it can be implied and 

inferred from the insurer’s conduct, which will be more difficult to prove. 
1868

 

In respect of express terms, the matter will depend on the construction of the express term and 

what it restricts in particular. One form of express waiver can be by including a clause 

limiting the insurer’s right to avoid the contract for non-disclosure or misrepresentation made 

by the assureds or their agents.
1869

  It was established that such a clause does not go further to 

include fraudulent misrepresentation as a matter of public policy.
1870

 Nonetheless, if the 

clause excluded the duty of good faith as a whole, no disclosure will be required even if the 

information is withheld fraudulently.
1871

  

Another form of express waiver can be by having a clause which limits the agent’s or the 

broker’s authority to provide statements on behalf of the assured.
1872

 However, the terms of 

                                                                                                                                                        

1868
 R. Merkin, Colinvaux’s Law of Insurance (9

th
 edn, Sweet and Maxwell 2010) para 6-069-6-073. 

1869
 HIH Casualty & General Insurance Ltd v Chase Manhattan Bank [2001] EWCA Civ 1250, [2001] Lloyd’s 

Rep IR 191, [2003] UKHL 6, [2003] Lloyd’s Rep IR 230. 

1870
 HIH Casualty & General Insurance Ltd v Chase Manhattan Bank [2001] EWCA Civ 1250, [2001] Lloyd’s 

Rep IR 191, [2003] UKHL 6, [2003] Lloyd’s Rep  IR 230;   See also: Svenska Handelsbanken v Sun Alliance 

and London Insurance Plc [1996] 1 Lloyd’s Rep 519; Sumitomo Bank Ltd v Banque Bruxelles Lambert SA 

[1997] 1 Lloyd’s Rep 487. 

 

1871
 HIH Casualty & General Insurance Ltd v Chase Manhattan Bank [2001] EWCA Civ 1250,  [2001] Lloyd’s 

Rep IR 191, [2003] UKHL 6, [2003] Lloyd’s Rep IR 230 ; It must be noted that this matter was not considered 

by the House of Lords ; See : R. Merkin, Colinvaux’s Law of Insurance (9
th

 edn, Sweet and Maxwell 2010) para 

6-069. 

1872
 HIH Casualty & General Insurance Ltd v Chase Manhattan Bank [2001] EWCA Civ 1250, [2001] Lloyd’s 

Rep IR 191, [2003] UKHL 6, [2003] Lloyd’s Rep IR  230 ; See: R. Merkin, Colinvaux’s Law of Insurance (9
th
 

edn, Sweet and Maxwell 2010) para 6-069. 
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the clause must be really clear in this respect in order to find waiver.
1873

 In HIH Casualty & 

General Insurance Ltd v Chase Manhattan Bank,1874 the clause was not very clear in this 

effect and therefore it was found that it was not intended to limit the broker’s authority to 

make statements on behalf of the assured.
1875

 

 

Also, waiver of disclosure by the insurer can be by including a clause which relieves the 

assured from the duty of utmost good faith entirely, making all the facts immaterial, or 

including a clause limiting the duty of disclosure to certain circumstances or information 

(waiving other information). 
1876

 Finding waiver in these clauses will depend on the 

construction of the clause and whether it is enough to find waiver.
1877

 The House of Lords in 

HIH Casualty & General Insurance Ltd v Chase Manhattan Bank 
1878

 held that the wording 

of a clause in the policy 
1879

 did not have the effect of relieving the assured from the results of 

                                                                                                                                                        

1873
 Ibid. 

1874
 [2001] EWCA Civ 1250, [2001] Lloyd’s Rep IR 191, [2003] UKHL 6, [2003] Lloyd’s Rep IR 230. 

  

1875
 HIH Casualty & General Insurance Ltd v Chase Manhattan Bank [2001] EWCA Civ 1250, [2001] Lloyd’s 

Rep  IR 191, [2003] UKHL 6, [2003] Lloyd’s Rep IR 230. 

1876
 R. Merkin, Colinvaux’s Law of Insurance (9

th
 edn, Sweet and Maxwell 2010) para 6-069. 

1877
 Svenska Handelsbanken v Sun Alliance & London Insurance Plc [1996] 1 Lloyd’s Rep 519; Brotherton v 

Aseguradora Colseguros SA (No3) [2003] EWHC 1741 (Comm),  [2003] Lloyd's Rep IR 762. 

 

1878
 [2001] Lloyd’s Rep IR 191, [2003] UKHL 6, [2003] Lloyd’s Rep IR  230.  

1879
  Phrase 6 of the Truth Statement Clause in the policy provided that “ the Insured will not have any duty or 

obligation to make any representation, warranty or disclosure of any nature, express or implied (such duty and 

obligation being expressly waived by the insurers)”  
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non-disclosure of his broker of material information or his misrepresentation.
1880

  Also, he 

will not be relieved when he provides false material information on a voluntary basis.  It was 

submitted that the goal of the clause in this case is only to put the onus of disclosure on the 

brokers, and to remove any onus of disclosure from the assured, not to waive the duty of 

utmost good faith as a whole.
1881

   

 

The past case established that there will be no automatic implication of waiver as regards the 

independent duty of disclosure required by the broker, when the duty is waived by express 

terms from the assured, as the matter will depend on the construction of the clause in 

question.
1882

  In particular, when the duty of utmost good faith is restricted as a whole, giving 

an effect of immateriality to all the information, the duty will be relieved from both the 

assured and the broker or agent.
1883

 On the other hand, if the clause waives specific   

information only, waiver will be confined to the assured’s duty, and not the independent duty 

of the broker.
1884

  

 

                                                                                                                                                        

1880
 HIH Casualty & General Insurance Ltd v Chase Manhattan Bank [2001] Lloyd’s Rep IR 191, [2003] UKHL 

6,  [2003] Lloyd’s Rep IR 230. 

1881
 Ibid; The House of Lords in their decision considered that the risk covered is specialised and that the cover 

has been prepared by brokers, and the assured (the bank) is more likely not to have relevant information of the 

risk.   

 
1882

 Ibid.  

1883
 Ibid. 

1884
 Ibid. 
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In respect of implied waiver at first it must be noted that the assured normally must disclose 

all material facts within his knowledge, not only answer the questions given to him by the 

insurer truthfully.
1885

 The general principle is that matters which are not subject to specific 

questions by the insurer cannot be presumed to be immaterial,
1886

 or that the insurer has 

impliedly waived disclosure regarding them
1887

, even though they may have greater 

possibility of ruling their immateriality.
1888

  Therefore, questions in the proposal form do not 

relieve the assured completely from disclosing material facts not covered by the questions, 

even though they may eliminate the ambit of disclosure 
1889

 or indicate that certain matters are 

considered more material to the insurer.
1890

 

However, the principle aforementioned was not always followed, as sometimes waiver was 

viewed possible. One of the possibilities is when the insurer asks limited questions about 

certain matters, as the court in some cases regarded that the insurer has waived disclosure 

                                                                                                                                                        

1885
 Huguenin v Rayley (1815) 6 Taunt 186; Wheelton v Hardisty (1857) 8 E & B 232; Glicksman v Lancashire 

& General [1927] AC 139; Holt’s Motors v South-East Lancs Insurance (1930) 35 Com Cas 281. 

1886
 Schoolman v Hall [1951] 1 Lloyd’s Rep 139; Arterial Caravans v Yorkshire Insurance Co [1973] 1 Lloyd’s 

Rep 169. 

1887
 Arterial Caravans v Yorkshire Insurance [1973] 1 Lloyd’s Rep 169; The assured will carry the onus to prove 

waiver (Roberts v Plaisted [1989] 2 Lloyd’s Rep  341; Noblebright Ltd v Sirius International Corp [2007] 

Lloyd’s Rep  IR 584). 

1888
 Newsholme Bros v Road Transport & General Insurance Co Ltd  [1929] 2 KB 356 [362]–[363]; McCormick 

v National Motor & Accident Insurance Union Ltd (1934) 40 Com Cas 76 [78]. 

1889
 Glickman v Lancashire & General Assurance Co [1927] AC 139. 

 

1890
 Hazel (for Lloyd's Syndicate 260) v Whitlam [2004] EWCA Civ 1600, [2005] Lloyd's Rep IR 168. 
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regarding the other matters not included in the question.
1891

 It seems though that this applies 

when the other matters are immaterial,
1892

 and when they only concern specific limited 

information. 
1893

 It must be noted that this can apply only to those questions for the purpose of 

risk placement, not the questions aimed for other purposes, e.g. policy management, which 

normally occur during the policy and require limited information to be reported to the 

insurer.
1894

   

In principle, there will be no waiver of disclosure where no questions at all are asked by the 

insurer as that contradicts the duty of disclosure itself.
1895

 However, there are propositions 

suggesting that even in the absence of questions from the insurer, there can be waiver of 

                                                                                                                                                        

1891
  See Revell v London General Insurance Co Ltd (1934) 50 Ll L Rep 114; Taylor v Eagle Star Insurance Co 

Ltd (1940) 67 Ll LR 136; Those cases are motor insurance cases where limited questions on convictions have 

been regarded as waiver for other convictions. It must be noted that matters which are regarded as waived were 

immaterial in the two cases; See also Joel v Law Union [1908] 2 KB 863 [878];  Norwich Union Insurance Ltd v 

Meisels [2006] EWHC 2811 (QB), [2007] Lloyd’s Rep IR 69. 

1892
 Revell v London General Insurance Co Ltd (1934) 50 Ll LR 114; Taylor v Eagle Star Insurance Co Ltd 

(1940) 67 Ll LR 136; O’Kane v Jones (The Martin P) [2003] EWHC 3470 (Comm) , [2005] Lloyd’s Rep IR 

174; Cape Plc v Iron Trades Employers Insurance Association Ltd [2004] Lloyds Rep IR 75; Doheny v New 

India Assurance Co Ltd [2004] EWCA Civ 1705, [2005] Lloyd’s Rep IR 251; R & R Developments Ltd v Axa 

Insurance Ltd [2009] EWHC 2429 (Ch), [2010] Lloyd's Rep IR 521. 

1893
  See Noblebright Ltd v Sirius International Corp [2007] Lloyd’s Rep IR 584, where the possibility of waiver 

is rejected because the formulation of the waived information by the assured was too general and uncertain; See 

also Synergy Health (UK) Ltd v CGU Insurance Plc and others [2003] EWHC 3470 (Comm), [2004] 1 Lloyd's 

Rep 389. 

1894
 Moore Large & Co Ltd v Hermes Credit & Guarantee Plc [2003] EWHC 26 (Comm) , [2003] Lloyd’s Rep 

IR 315. 

1895
 Arterial Caravans Ltd v Yorkshire Insurance Co Ltd [1973] 1 Lloyd’s Rep 169. 
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disclosure, especially where there is no warning of the duty of disclosure in the proposal 

form.
1896

  The existence of waiver by the court will rely on the terminology of the question 

asked,
1897

 and this formulation will allow for the finding of more cases of implied waiver of 

disclosure.
1898

  An evident case of  such waiver of disclosure can be seen where there is no 

proposal form at all, and therefore no warning of the duty of disclosure, which is usually the 

case in ancillary insurance, which is usually conducted via an intermediary and not via the 

insurer. It was held in Johnson v IGI Insurance Co Ltd 
1899

 that insurers waived their right of 

disclosure, and could not rely on non-disclosure by the assured of material information 

regarding his health in a medical insurance policy which was conducted ancillary to a 

financing agreement, as there was no proposal form containing any questions in this regard. 

Also, waiver of disclosure where there are no questions by the insurer cannot be imagined 

unless the assured has been guided to believe that there is a limited disclosure duty, because 

of the insurer’s way in demanding the information required.
1900

  

                                                                                                                                                        

1896
 Hair v Prudential Assurance [1983] 2 Lloyd’s Rep 667. 

 

1897
 Doheny  v New India Assurance Co Ltd [2004] EWCA Civ 1705, [2005] Lloyd’s Rep IR 251. 

1898
 Roberts v Plaisted [1989] 2 Lloyd’s Rep 341; Economides v Commercial Union Assurance Co Plc [1997] 3 

All ER 635 ; Johnson v IGI Insurance Co Ltd [1997] 6 Re LR 283; International Lottery Management Ltd v 

Dumas [2002] Lloyd’s Rep IR 237. 

1899
 [1997] 6 Re LR 283. 

1900
  See Orakpo v Barclays Insurance Services Ltd  [1995] LRLR 443, in this case  the assured argued that 

boxes in the proposal form marked yes or no,  did not allow for more disclosure; however, the Court of Appeal 

rejected the argument as an honest assured can always find a solution. Nonetheless, this may not be the case 

especially in online applications where there is a room only for answering questions; therefore even if the 

assured wanted to make full disclosure, he cannot. 
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Another issue to stress is when the insurer does not make more inquires and go on to issue the 

policy, when he had  the chance of querying the information  given to him  by the assured.  In 

such situations, generally courts will consider that the insurer has waived his right for further 

information.
1901

   It was held  in  Mann, MacNeal & Steeves v Capital & Counties Insurance 

Co 
1902

 that  a hull insurer  has waived his right for more information  when he was given 

information by the assured  that the ship had cargo, and went on to issue the policy without  

further inquiries  about its nature which turned  out to be petrol.  This rule applies when the 

assured has given sufficient information alerting the insurer that there is more material 

information, 
1903

 or when insurers have known themselves something which can raise 

inquiry.
1904

  The standard here will be the fair presentation of the risk: only when the assured 

has presented the risk fairly, can there be a case against the insurers for failing to ask more 

                                                                                                                                                        

1901
 Wheelton v Hardisty (1857) 8 E & B 232 [269]–[270] (Campbell L); Mann, MacNeal & Steeves Co Ltd v 

Capital & Counties Insurance Co Ltd  [1921] 2 KB 300; Pan Atlantic Insurance Co v Pine Top Insurance Co 

Ltd [1994] 3 All E.R. 581; Rendall v Combined Insurance Co of America [2005] EWHC 678 (Comm) , [2006] 

Lloyd’s Rep IR 732; Scottish Coal Co Ltd v Royal and Sun Alliance Plc [2008] EWHC 880 (Comm), [2008] 

Lloyd’s Rep IR 718. 

  

1902
 [1921] 2 KB 300. 

1903
 Ayrey v British Legal & United Provident Assurance Co Ltd  [1918] 1 KB 136 ;  See Anglo-African 

Merchants Ltd  v Bayley [1970] 1 QB 311, where the term “new men’s clothes”  when describing clothes was 

not considered  enough to alert the insurer that the clothes were  only  “unused”,  and   in reality  they were 20 

years old; Also  see  New Hampshire Insurance Co v Oil Refineries Ltd [2003] Lloyd’s Rep IR 386, where it 

was deemed that the limited disclosure given by the assureds (claims made in the last five years and up to the 

date of placement)  did not alert the insurer for the existence of further material information (claims which were 

more than five years old, but were  not settled yet at the date of the policy), and therefore there is no waiver of 

disclosure by the insurer. 

1904
  Carter v Boehm (1766) 3 Burr 1905 ; Roberts v Plaisted [1989] 2 Lloyd’s Rep 34. 
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reasonable questions on the basis of the actual disclosure.
1905

 The insurer will be deemed to 

have waived his right of disclosure if he proceeds with the insurance without any further 

questions after the risk is fairly presented, and containing material facts in the view of a 

reasonable insurer.
1906

 

Hence, questions in the proposal form which are left blank do not alert the insurer that there is 

more material information, as they may only indicate a negative response to the 

question.
1907

Also, there will be no waiver if the assured made a positive misrepresentation 

and rejected the fact of having material information.
1908

 In the event of ambiguous questions 

in the proposal form, they will always be construed for the benefit of the assured if the 

                                                                                                                                                        

1905
 St Paul Fire & Marine Insurance Co (UK) Ltd v McConnell Dowell Constructors Ltd [1993] 2 Lloyd’s Rep 

503; Newbury International Ltd v Reliance National Insurance (UK) Ltd [1994] 1 Lloyd’s Rep 83; Marc Rich & 

Co AG v Portman [1996] 1 Lloyd’s Rep  430, Glencore international AG v Portman [1997] 1 Lloyd’s Rep 225.  

 

1906
 Marc Rich & Co AG v Portman [1996] 1 Lloyd’s Rep 430; More recently WISE Underwriting Agency Ltd v 

Grupo Nacional Provincial SA [2004] EWCA Civ 962, [2004] Lloyd's Rep IR 764; Doheny v New India 

Assurance Co Ltd [2004] EWCA Civ 1705, [2005] Lloyd’s Rep 251; Garnat Trading & Shipping (Singapore) 

Pte Ltd and Another v Baominh Insurance Corporation [2010] EWHC 2578 (Comm), [2011] 1 Lloyd's Rep 589.  

 

1907
 Roberts v Avon Insurance [1956] 2 Lloyd's Rep 240. 

1908
 Harrower v Hutchinson (1870) LR 5 QB 584; Greenhill v Federal Insurance Co Ltd  [1927] 1 KB 65; 

Arterial Caravans Ltd v Yorkshire Insurance Co Ltd [1973] 1 Lloyd’s Rep 169; Container Transport 

International v Oceanus Mutual Underwriting Association [1984] 1 Lloyd’s Rep 476; Aiken v Stewart 

Wrightson Members Agency Ltd [1995] 3 All ER 449; Stowers v GA Bonus Plc [2003] Lloyd’s Rep  IR 402; 

Persimmon Homes Ltd v Great Lakes Reinsurance (UK) Plc [2010] EWHC 1705 (Comm), [2011] Lloyd's Rep 

IR 101 . 
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proposal becomes part of the insurance contract.
1909

 It must be noted that where the insurer 

was aware of the existence of further material information and asked the assured more about 

them, the assured’s distortion which prevents the insurer from having the non-disclosed facts 

will avert the consideration of waiver.
1910

  

The  sufficiency  of the insurer’s alertness as regards the  existence of further material 

information on the basis of the assured’s  disclosure  was  considered  in WISE Underwriting 

Agency Ltd v Grupo Nacional Provincial SA 
1911

  by the Court of Appeal, even though the 

point was not necessary to reach the decision in the case.
1912

 The issue of waiver of disclosure 

to the existence of Rolex watches in the consignment by the reinsurers was discussed.  The 

reassureds (Grupo) in favour of the waiver of disclosure by the reinsurers argued that the 

reinsurers (WISE) were sufficiently alert to the existence of further material information in 

the disclosure made by them. The indication of “clocks”  in the slip, together with  

information of  regular deliveries  of high  quantities and values  to Mexico, as well as the 

                                                                                                                                                        

1909
  Following the contra proferentem principle in common law; J. Birds, Modern Insurance Law (9

th
 edn, 

Sweet & Maxwell 2013) 128. 

 

1910
 Hill v Citadel Insurance Co Ltd [1997] LRLR 167. 

1911
 [2004] EWCA Civ 962, [2004] Lloyd’s Rep IR 764. 

 

1912
 In the case, there was policy issued covering a consignment of goods to be sent to a retailer based in Cancun 

in Mexico which is a first class resort. The nature of the goods was described as “clocks” in the proposal given 

to the London reinsurers, where in fact it was mistranslated from the original Spanish term which included 

clocks and watches.  Actually, the consignment contained expensive Rolex watches which were stolen. It was 

found at first instance that the fact of having expensive Rolex watches in the consignment was material and there 

was inducement to the reinsurers. The majority of the Court of Appeal supported inducement, but did not discuss 

materiality as it was not appealed, and ruled that there was affirmation of the policy by the reinsurers, after their 

knowledge of their right of avoidance. 
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fact that the  slip was translated from Spanish to English by  a person who did not have 

English as his first language, must  have alerted  a prudent underwriter to ask more questions, 

but as the underwriters did not, there will be a waiver of disclosure.  The first instance judge 

found in favour of the reinsurers, and rejected the waiver argument, as reinsurers reinsuring 

with a broker in the London market have the right to accept the risk on “face value” as 

described without further inquiries. However, he indicated that a more detailed inquiry by the 

reinsurers could have revealed that the consignment had Rolex watches.  

The majority of the Court of Appeal refused the argument of Grupo and the existence of 

waiver supporting the first instance judgment. Nonetheless, divergence can be observed 

regarding the principle. The majority view (Longmore LJ & Peter Gibson LJ) was that 

reinsurers were not obliged to ask further questions after the reassured’s disclosure and have 

the right to depend on what is told by the reassureds on “face value ” where it is clear that 

there is no further material information raising doubts for a reasonable insurer.
1913

  The test 

was two fold according to Longmore LJ: 
1914

  was the risk presented in an unfair manner,  and 

if that was the case, were the reinsurers placed in a position where there were indications of 

further material  information by the disclosure of the assureds  which   would give a 

reasonable  reinsurer doubt about  other material facts  which are not disclosed?
1915

  For the 

                                                                                                                                                        

1913
 WISE Underwriting Agency Ltd v Grupo Nacional Provincial SA [2004] EWCA Civ 962, [2004] Lloyd's 

Rep IR 764 [104]-[117] (Longmore LJ),  [130]-[133] (Peter Gibson LJ) ; See also CTI v Oceanus Mutual 

Underwriting Association (Bermuda) Ltd [1984] 1 Lloyd's Rep 476 [529] (Stephenson LJ)  where it was stated 

that even the insurer is allowed to accept risk as “face value” this does not mean he can shut his eyes about facts 

“through negligence or stupidity or inexperience or pig-headedness” and not ask further questions asked by a 

reasonable insurer. 

1914
 Applying CTI v Oceanus Mutual Underwriting Association (Bermuda) Ltd [1984] 1 Lloyd's Rep 476.  

1915
 WISE Underwriting Agency  Ltd v Grupo Nacional Provincial SA [2004] EWCA Civ 962, [2004] Lloyd's 

Rep IR 764   [104]-[117] (Longmore LJ).   
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first question, he supported that there was no fair presentation of the risk as the fact of having 

Rolex watches in the shipment is material and must have been disclosed.
1916

 For the second 

question, he supported the judge in the first instance in that the reinsurer has the right to 

accept the risk as described “on face value”.
1917

 Hence, the appeal was rejected. Accordingly, 

to find waiver it is not sufficient to say that a more careful insurer may have asked further 

questions.
1918

  Peter Gibson LJ stated that the duty of making a fair presentation of the risk 

cannot be divided through “finding that the reinsurers were put on inquiry and failed to 

discover for themselves the material information save in a clear case.”
1919

 It was held that no 

waiver can be considered and the fact of stating that the nature of the goods were clocks, and 

that Cancun was a resort for the rich, cannot put a prudent reinsurer on notice of further 

material information and asking more questions.
1920

   

On the other hand, the minority view (Rix LJ) did not support such formulation and decision 

based on two reasons:  firstly, fair presentation of the risk and waiver cannot be treated on a 

separate manner, as assessment of unfairness in the presentation of the risk contains further 

inquiry on the facts which are not disclosed, and which are “unusual”, and negatively affect 

                                                                                                                                                        

 

1916
 Ibid. 

1917
 Ibid. 

1918
 Ibid. 

1919
 WISE  Underwriting Agency Ltd v Grupo Nacional Provincial SA [2004] EWCA Civ 962, [2004] Lloyd's 

Rep IR 764 [130]-[133] (Peter Gibson LJ). 

1920
 WISE Underwriting Agency Ltd v Grupo Nacional Provincial SA [2004] EWCA Civ 962, [2004] Lloyd's 

Rep IR 764. 
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the risk presentation.
1921

 This highlights that the assured cannot benefit from waiver if there is 

unfairness on his part, but that does not mean that waiver does not have an independent 

impact.
1922

 The second reason is that there is a duty on the underwriters to act in good faith 

which requires them to ask further questions, and therefore avoidance must be fairly done 

according to the mutual duty of good faith. 
1923

 In his view, in this case, the risk was 

presented fairly, and there were no “unusual” facts which are not disclosed. The question of 

the nature of the goods or clocks is an obvious question which must have been asked by the 

reinsurers, and therefore reinsurers cannot avoid the policy (that would be violating good 

faith), and are considered to have waived their right of disclosure regarding such 

information.
1924

 

Therefore, the majority view is that there is an obligation on the assured to make a fair 

presentation of the risk, and when he does, the insurer will be considered to have waived 

disclosure of information which usually occurs with the risk.  Where the information is not of 

this nature, the right of avoidance will still be there. Also, the underwriters can depend on 

what they are told by the assured as it appears on “the face of things”.
1925

 On the other hand, 

the minority view is that there is an obligation on the assured to make a fair presentation of 

the risk; however, the underwriters will be considered to have waived their right of disclosure 

of information and lost their right to avoid, except if the information non-disclosed was 

                                                                                                                                                        

1921
 Ibid [46] – [81] (Rix LJ). 

1922
 Iron Trades Mutual Insurance Co Ltd v Companhia de Seguros Imperio [1991] 1 Re LR 213 (Hobhouse J). 

1923
 WISE Underwriting Agency Ltd v Grupo Nacional Provincial SA [2004] EWCA Civ 962, [2004] Lloyd's 

Rep IR 764 [46]- [81] (Rix LJ). 

1924
 Ibid [46] –[81] (Rix LJ). 

1925
 R. Merkin, Colinvaux’s Law of Insurance (9

th
 edn, Sweet and Maxwell 2010) para 6-073. 



421 

 

 

“exceptional” or “unusual”, as here the right of avoidance will be retained and there will be 

no waiver of disclosure.
1926

 

Finally, section 18(3) (d) of the MIA1906 provides that where there are no questions by the 

insurer, the assured does need to disclose facts which are covered by an express or implied 

warranty.
1927

 This extends to any provisions which are not strictly warranties but do, 

however, have the same effect, e.g. in exclusion clauses where there is no relationship 

between the loss and the exclusion, disclosure of information is not needed regarding the 

subject of the exclusion.
1928

  

 

LCCP2012: 

It is worth mentioning, that the LCCP 2012 suggests to codify the current case law indicating  

that once the business  assured has disclosed information,  and the information gives rise to 

prompt questions by a reasonable insurer, the insurer should ask those questions or he will be 

deemed to have waived the duty to disclose  concerning  the information which could have 

                                                                                                                                                        

1926
 Ibid. 

1927
  This is mostly  for marine warranties , See MIA1906, ss 33-41 (Haywood v Rodgers (1804) 4 East 590; 

Gandy v Adelaide Marine Insurance Co (1870-71) LR 6 QB 746) ; See Inversiones Manria SA v Sphere Drake 

Insurance Co Plc (The Dora) [1989] 1 Lloyd’s Rep 69,  Kirkaldy & Sons Ltd v Walker [1999] Lloyds Rep IR 

410 (a warranty of inspection will overtake the duty of utmost good faith) ; Gan Insurance Co Ltd v Tai Ping 

Insurance Co Ltd (No2) [2001] Lloyd’s Rep IR  291, [2001] EWCA Civ 1047, [2001] Lloyds Rep IR 667 (a fire 

precaution warranty will overtake the duty of disclosure regard the operation of the precautions);  International 

Management Group (UK) Ltd v Simmonds [2003] EWHC 177 (Comm), [2004] Lloyd’s Rep IR 247; Compare 

with O’Kane v Jones (The Martin P) [2003] EWHC 3470 (Comm) , [2005] Lloyd’s Rep IR 174. 

1928
 International Lottery Management Ltd v Dumas [2002]  Lloyd’s Rep IR  237.   
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been revealed by those reasonable enquiries, and will have no remedies regarding them.
1929

  

However, for other incidents of waiver, which can be encountered in section18(3) (c) in the 

context of the information which need  not to be disclosed by the assured , it was stated that  

it can be left to courts to develop.
1930

 It should be noted that such an approach is adopted by 

the draft clauses of the forthcoming  Insurance Contract Law Draft Bill issued recently.
1931

  

 

Contracting Out Of The Insurance Contract Law Draft Bill: 

For Consumer Insurance: 

The default rules in the Insurance Contract Law Draft Bill are mandatory for consumer 

insurance and contracting out is prohibited.
1932

 Specifically, the draft Bill states that any term 

in the insurance contract or any other contract which will make the consumer’s position 

worse than the default rules regarding matters of good faith, warranties, fraudulent claims’ 

remedies, late payment of insurance claims, and terms relating to describing the loss will not 

have an effect.
1933

 That will also apply to contract variations.
1934

  

                                                                                                                                                        

1929
 LCCP2012 para 5.76. 

1930
 Ibid 5.77. 

 

1931
 Insurance Contract Law Draft Bill, cl 6(1)(e) ; For the draft clauses, see 

<http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > accessed in 28 March 2014. 

1932
 Insurance Contract Law Draft Bill, cl 15. 

1933
 Insurance Contract Law Draft Bill, cl 15(1); It must be noted that Part 2 as regards the duty to make fair 

presentation of the risk does not apply to consumer insurance, also clause 8 regards the basis of the contract 

clauses. Both issues are covered within the CIA2012; see Insurance Contract Law Draft Bill, cl 15(2). 

1934
 Insurance Contract Law Draft Bill, cl 15(3); There are two exceptions that will be provided below. 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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For Non-Consumer Insurance: 

The parties in non-consumer insurance can contract out of most of the default rules in the 

Insurance Contract Law Draft Bill, subject to satisfying conditions of transparency.
1935

  To be 

specific, the Draft Bill states that any term which is disadvantageous to the assured will not 

have an effect, except if  the insurer took enough steps to draw the assured’s attention to such 

disadvantageous term before entering the contract,
1936

 and the consequences of such term 

must be clear and unambiguous.
1937

 A disadvantageous term is a term which puts the assured 

in a position worse than the default rules in the draft Bill.
1938

 The circumstances surrounding 

the transaction, and the characteristics of the type of the assured involved, are both considered 

in deciding if the transparency conditions are satisfied.
1939

  

Contracting out is subject to two exceptions, namely: the basis of the contract clauses and the 

deliberate and reckless late payment of insurance claims.
1940

 Using the basis of the contract 

clauses converting the pre-contractual representations of the proposer into warranties is 

prohibited in the draft Bill,
1941

 and parties cannot contract out of such position.
1942

  

                                                                                                                                                        

1935
 Insurance Contract Law Draft Bill, cl 17. 

1936
 Ibid, cl 17(2). 

1937
 Ibid, cl 17(3). 

1938
 Ibid, cl 17(1). 

1939
 Ibid, cl 17(4). 

1940
 Ibid, cl 16. 

1941
 Ibid, cl 8. 

1942
 Ibid, cls 16(2), 16(3) (a). 
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For paying the insurance claim in a reasonable time, in general the parties can contract out of 

such rules and the implied term, where the insurer can exclude or limit its liability for 

breaching the duty to pay the insurance claim in a reasonable time, or can state that the 

implied term will not be applicable to certain insurance contracts, provided satisfying the 

conditions of transparency.
1943

 Nonetheless, such contracting out will not be allowed if failing 

to pay the insurance claim in a reasonable time is deliberate or reckless.
1944

 The breach will 

be deliberate or reckless if the insurer knew that he was in breach of the implied term, or did 

not care whether he was in breach of the implied term or not.
1945

 

 

Settlement Agreements: 

It must be noted that the rules on contracting out as stated above are not applicable to 

settlement agreements. Therefore, in consumer insurance using less favourable terms than the 

default provisions in the Insurance Contract Law Draft Bill is allowed as the prohibition will 

not be applicable.
1946

 Also, the conditions of transparency will not be needed for non-

consumer insurance.
1947

 

 

 

                                                                                                                                                        

1943
 Ibid, cl 13(1). 

1944
 Ibid, cls 16(2), 16(3) (b). 

1945
 Ibid, cl 16(5). 

1946
 Ibid, cl 15(4). 

1947
 Ibid, cl 16(6). 
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Cancellation Clauses: 

The insurer can put a cancellation clause which allows him to terminate the insurance contract 

in the future after certain circumstances appear.
1948

 The insurer then can cancel the contract 

after a notice given to the assured and must return the premiums paid. 
1949

 Those cancellation 

clauses are not forbidden by the Insurance Contract Law Draft Bill since their effect is 

subsequent to the contract, and therefore will not put the assured in a worse position than the 

Bill which mainly deals with the pre-contractual duty.
1950

 The assureds will be alerted to the 

absence of insurance cover and will seek a new cover.
1951

 Therefore, there is no need even for 

the transparency requirements for such clauses as they are not regarded as contracting out of 

the draft Bill.
1952

 

 

 II Saudi Insurance Law: 

In contrast to English Insurance law, Saudi insurance law does not address issues of waiver 

and the burden of proof regarding the duty of good faith required in the insurance contract. 

                                                                                                                                                        

1948
 The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft 

Clauses (Mar 2014)  found in   

<http://lawcommission.justice.gov.uk/docs/accompanying_notes_March2014.pdf> accessed  in 28 March 2014,  

para 4.23.  

1949
 Ibid. 

1950
 Ibid. 

1951
 Ibid. 

1952
  Ibid, para 4.33. 
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Thus, it is obvious that there is a legal gap regarding these matters and it will be necessary to 

find the law that can be resorted to in such cases. 

Article 11 of the IMCOCR2008 states clearly that the reference in case of a legal vacuum 

regarding the insurer’ duties will be to the best practices used internationally, and not to the 

general contract law or the CCL1931. This was confirmed by the IVDRC, which states that it 

applies well known insurance principles applied in other jurisdictions after a careful 

interpretation of the policy provisions.
1953

  

This approach raises some concerns and questions. Firstly, the “internationally best practices” 

is an ambiguous concept to nominate as a reference in case of legal gaps. It is not clear what 

is meant by “practices”. Is it laws, regulations, or guidance laws, such as the laws produced 

by the United Nations? Moreover, what it meant by “followed internationally”? Countries do 

not follow one practice or one law as every country is different from the other, in its laws and 

regulations. Thirdly, the section determines the insurer as a reference to select these best 

practices internationally. This assignment has its dangers in the sense that the insurer may not 

select the best practices for the assured, but what is best to fit his interests, as it must be 

remembered that no restrictions are placed on the freedom of the insurer in that regard. 

The author’s opinion is that in case of a legal vacuum, the reference must be to the general 

contract law in Saudi Arabia, i.e. Islamic contract law according to the Hanbali teaching. 

Firstly, this coincides with what is applied in almost all countries in the world, where if there 

is a legal gap, the general law is applied within the laws of the same country. Secondly, 

following the practices of another country, even if it is better for the assured, increases 

uncertainty and it can contradict Saudi laws and regulations. There may be internationally 

accepted practices which cannot be applied in Saudi Arabia as an Islamic country which only 

allows cooperative insurance. Finally, using laws and regulations of other countries can raise 

                                                                                                                                                        

1953
 Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013). 
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sovereignty issues as it involves applying other countries’ laws and regulations. In contrast, 

applying general contract law as a reference for any legal gap can avoid such pitfalls, since it 

will be easier to apply and determine. Moreover, appeals in the IMCOCR2008 used to be 

heard in front of Diwan Almathalem which applies Islamic law in its hearings.
1954

 Thus, it 

will be more logical to consider applying Islamic law in case of a legal gap.
1955

 The CCL1931 

in that regard will not be suitable to apply since it is nearly an abandoned law in respect of 

insurance.
1956

 However, with the promulgation of the JL2007, and with removing the 

jurisdiction of insurance appeals to a semi judicial committee, one can discern that insurance 

was placed more and more away from general contact law and Sharia’a scrutiny as applied in 

Saudi Arabia, which is not favourable since it leads to legal duality and inefficiency.
1957

 This 

approach can be justified by the doubts surrounding the Sharia’a’s conformity with the 

cooperative insurance model presented in the LSCIC2003.
1958

 

  

                                                                                                                                                        

1954
 See Ch 3 for more.  

1955
 Ibid. 

 

1956
 Ibid. 

 

1957
 See Ch 3 & Ch 8 for the author’s recommendations to solve this dilemma.  

1958
 See Ch 3 for more discussion. 
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 5.11 CONCLUSION  

Although the drafters of the Saudi insurance laws were guided by English insurance laws, 
1959

 

the amount of variation between the two systems cannot be omitted. In principle, unlike the 

MIA1906 which introduced the duty of good faith as a unique duty for insurance contracts or 

uberrimae fidei contracts, the duty of good faith in Saudi insurance law is only normal since it 

is an extension of its general application to all kinds of contracts.
1960

 This major disparity is 

due to the different priorities in each system. The economic efficiency is adhered to in 

English insurance law; nonetheless, obedience to the precepts of Islam in every transaction is 

the key driver in Saudi insurance law.
1961

 However, the utmost good faith as a principle 

embedded in section 17 of the MIA1906 has been removed by the CIA2012 for consumer 

assureds, and replaced by the assured’s duty to take reasonable care not to make a 

misrepresentation
1962

. For business assureds, the LCCP2012 suggests retaining utmost good 

faith only as an “interpretative principle” with no remedies, and such suggestion was 

incorporated in draft clauses of the forthcoming Insurance Contract Law Draft Bill issued 

recently. 
1963

 

                                                                                                                                                        

1959
 See Ch1 ; The FSMA2000 was used in drafting the LSCIC2003 and its implementing regulations, while the 

MIA1906 was used by the Insurance Dispute Resolution Committees in judging insurance cases; see E. 

Algamdi, ‘Nitham alt’amin wa aqd atam’min’  Alriyadh (Riyadh 10 Dec 2005) 

<http://www.alriyadh.com/2005/12/10/article114324.html> accessed 24 May 2012 ; see Ch 3 for more. 

 

1960
 See Ch 4 for more. 

1961
 See above under 5.2. 

1962
 Ibid; CIA2012, s 4. 

1963
 Ibid; LCCP2012 paras 10.1–10.19 ; Insurance Contract Law Draft Bill, cl 14. 

http://www.alriyadh.com/2005/12/10/article114324.html
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 In consideration of the nature of the duty of good faith, Saudi insurance laws classify it as a 

prerequisite to the insurance contract derived from law and without it the contract will lose 

one of its cornerstones.
1964

 Similarly, it is settled that the pre-contractual duty of good faith in 

English insurance law derives from a rule of law and not an implied term.
1965

 However, the 

nature of the post-contractual duty is not clear as sometimes it  is treated as  required by  law,  

and other times it is treated as an implied term in the contract.
1966

  .  

A general remark observed in Saudi insurance law is that it has an assured-friendly approach, 

to the extent that the IMCOCR2008 does not pronounce mutuality of good faith on part of the 

assured, at least in a clear manner.
1967

 Another indication of this approach is the materiality 

test, which takes the assured and his reasonable expectations as a point of reference.
1968

 On 

the other hand, the insurance legal environment in the UK is dominated by powerful insurers 

leading the legal system to be more insurer-friendly. This fact can be grasped from the 

materiality test in the MIA1906 which takes the prudent insurer and his judgment of taking 

the risk or charging a higher premium as the point of reference.
1969

 Regarding mutuality, 

while it is true the MIA1906 announces that the duty of good faith is mutual between the 

parties of the contract, there is no practical use for this mutuality, since avoidance is the only 

remedy for the assureds.
1970

 However, the CIA2012 improves the situation for consumer 

                                                                                                                                                        

1964
 See above under 5.4. 

1965
 Ibid; see also 5.9. 

1966
 See above under 5.4. 

1967
 See above under 5.5. 

1968
 See above under 5.7. 

1969
 Ibid. 

1970
 See above under 5.5, MIA1906, s 17. 



430 

 

 

assureds after abolishing the duty of disclosure and setting out that the consumer assured is 

only under a duty to take reasonable care not to misrepresent which is measured by the 

standard of a reasonable consumer, and that only qualifying misrepresentation can give a 

remedy to the insurer. 
1971

  In respect of the LCCP2012, it suggests retaining the duty of 

disclosure as a default rule for business assureds who must disclose material information 

providing a ‘fair presentation of the risk’.
1972

  When the insurer  gets  information which 

incurs  reasonable enquiries by a reasonable  insurer , he must  ask those  reasonable 

questions  promptly,  and if he does not, he will have no remedy regarding the information 

which could have been revealed by such enquiries,  and such an approach was adopted 

recently in the draft clauses of the Insurance Contract Law Draft Bill. 
1973

 The author 

appreciates the CIA2012 in abolishing the duty of disclosure and defends a similar approach 

to be applied by the IMCOCR2008, explaining the unsuitability of the reasonable 

expectations test as a materiality test for the duty of disclosure.
1974

 However, unlike the 

CIA2012, the author argues that abolishment is to be applied to both consumer and business 

assureds. 
1975

 

The duty of good faith in English insurance law concerning material information disclosed or 

represented ends when the contract is concluded.
1976

 However, it is accepted that the duty of 

good faith generally can extend after the conclusion of the contract and end when the legal 

                                                                                                                                                        

1971
 See above under 5.3, CIA2012, ss 2, 4. 

1972
 See above under 5.7. 

1973
 See above, 5.6, 5.7. 

1974
 See above under 5.7.2,  5.7.3. 

1975
 See above under 5.7.4 

1976
 See above under 5.9; MIA1906 ss 18, 20. 
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proceedings commence.
1977

 The scope and nature of the post-contractual duty of good faith is 

less clear, and the availability of avoidance ab initio as the only remedy for breach make 

courts avoid labelling the duty as similar to the one in section17 of the MIA1906.
1978

 Where it 

seems that in Saudi insurance laws, the duty is also needed on the pre- and post-contractual 

stage.
1979

 For fraudulent insurance claims, English common law considers fraudulent claims a 

separate issue from the continuing duty of good faith, and that is confirmed by the Insurance 

Contract Law Draft Bill, while in Saudi insurance law the issue is not clear, even though it 

seems that fraudulent claims are more likely to breach the duty of good faith.
1980

 The insurer 

can be breaching good faith if he delays the payment of the claim in English insurance law; 

however, damages cannot be payable. Nonetheless, this is subject to change after the 

Insurance Contract Law Draft Bill where it will be an implied term in every insurance 

contract to pay the sums due under the insurance contract to the assured in a reasonable time, 

and damages can be applicable if breached as an additional remedy.
1981

 On the other hand, in 

Saudi insurance law, the issue is not clear as regards the classification of the delay of the 

payment of the insurance claim as a breach of the duty of good faith, but there is no reason 

not to classify it as such.
1982

 Damages for late payment by the insurer are incurred by the 

UCMIP, but it is not clear if that will be more general for all types of policies; however, 

                                                                                                                                                        

1977
 See above under 5.9. 

1978
 Ibid. 

1979
 Ibid. 

1980
 Ibid. 

1981
 Ibid. 

1982
 Ibid. 
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damages can be awarded if late payment was considered a non-innocent breach of good faith 

by the IVDRC.
1983

  

For the assured’s state of mind when committing disclosure or misrepresentations, it seems to 

play no role in the MIA1906, even though it plays a considerable role in the CIA2012,  the 

LCCP2012, and the Insurance Contract Law Draft Bill.
1984

 In Saudi Arabia, the AFR2008 

seems to distinguish between fraudulent non-disclosure and misrepresentation, and non-

fraudulent non-disclosure and misrepresentation - even the remedies are not clear. The 

IVDRC in practice differentiates between innocent and non-innocent breaches of good faith. 

1985
 

Different approaches are taken by the MIA1906, the CIA2012, the LCCP2012 and the 

Insurance Contract Law Draft Bill regarding the assured’s and the insurer’s knowledge, 

whereas the issue is not clear in Saudi insurance laws.
1986

 However, an inducement 

requirement is only evident in English insurance laws..
1987

  

The duty of good faith can be waived by the insurer in English insurance law.
1988

 Moreover, 

the insurer will carry the burden to prove any misrepresentation or non-disclosure by the  

business assured under the MIA1906.
1989

 In the draft clauses of the forthcoming Insurance 

                                                                                                                                                        

1983
 Ibid. 

1984
 See above under 5.6. 

1985
 Ibid. 

1986
 Ibid. 

1987
 See above under 5.8. 

1988
 See above under 5.10. 

1989
 Ibid. 
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Contract Law Draft Bill issued recently, the insurer will carry the burden to prove that the 

breach of the non-consumer assured to the duty to make a fair presentation of the risk is 

deliberate or reckless.
1990

     

For consumer insurance under the CIA2012, the insurer will carry the burden to prove that 

the qualifying misrepresentation is deliberate or reckless, which is presumed unless the 

contrary is proved, if the consumer had the knowledge of a reasonable consumer,  and knew 

the relevance of the questions asked by the insurer.
1991

 Nonetheless, in Saudi insurance laws 

issues of waiver and burden of proof are faced with a legal gap, which will be referred to the 

suitable international best practice.
1992

 The author, however, defends the application of the 

general contract law in case of a legal vacuum.
1993

 

After reviewing and comparing the nature and concept of the duty of good faith, disclosure 

and honest representation between English and Saudi insurance laws, the application of the 

duty on brokers will now be reviewed, in the next chapter. This will provide more 

comprehensive coverage of the duty, bearing in mind that assureds, especially businesses still 

use brokers for concluding insurance.  
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  CHAPTER 6

INSURANCE INTERMEDIARIES 

AND THE DUTY OF GOOD FAITH 
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 6.1 INTRODUCTION 

Insurance markets often rely on intermediaries to help distribute, sell, and facilitate insurance 

operations. Those intermediaries assess their clients’ insurance needs to provide them with 

suitable insurance products and services from insurers.
1994

 In fact, insurance brokers or 

intermediaries carry out services for both sides of the insurance operation. For insurers, 

intermediaries act as a marketing network for their products and services, provide them with 

information about the risk to enable correct underwriting, collect premiums, saving them 

from dealing with customers, and control policy documents before reaching the customer.
1995

 

In respect of the assureds, intermediaries assist them in providing suitable cover for their 

needs, negotiating terms with insurers, claiming settlement, and providing continuous advice 

and service.
1996

 Brokers or intermediaries are also used to decrease insurance costs, as they 

reduce ‘information asymmetry’ or the imbalance in information between buyers and 

sellers.
1997

 In insurance transactions, the buyer knows more about the risk, but the seller 

                                                                                                                                                        

1994
 M. Eckardt, ‘Agent and Broker Intermediaries in Insurance Markets - An Empirical Analysis of Market 

Outcomes’ (2002) Thunen-Series of Applied Economic Theory, Working Paper No. 34. Available at SSRN:  

<http://ssrn.com/abstract=655143> accessed 19 May 2011. 

1995
 In Lloyd’s market, brokers prepare the wording of the policy and the policy is construed in courts against the 

assured regard any ambiguity according to agency principles. See Forsikringsaktieselskapet Vesta v Butcher 

(No1) ([1989] 1 All ER 402 (HL); Abrahams v Mediterranean Insurance & Reinsurance Co Ltd [1991] 1 

Lloyd’s Rep 216 (CA). 

 

1996
 M. Eckardt, ‘Agent and Broker Intermediaries in Insurance Markets - An Empirical Analysis of Market 

Outcomes’ (2002) Thunen-Series of Applied Economic Theory, Working Paper No. 34. Available at SSRN:  

<http://ssrn.com/abstract=655143> accessed 19 May 2011. 

 

1997
 Ibid.  

 

 



437 

 

 

knows more about his products and the insurance industry. A broker comes to level out this 

imbalance and provide information for both parties, to allow fair calculation of the risk.
1998

 

The significance of the intermediaries’ role depends on several factors, such as the nature of 

the risk, the nature and the culture of the market in question, and the type of assured seeking 

cover. Insurance intermediaries usually carry the burden of searching for cover for more 

complex risks, which cannot easily be covered by off the shelf insurance.
1999

 Regarding the 

UK, intermediaries have played a vital role in the market for years. Insurance by Lloyd’s is 

forbidden to be conducted directly and must be placed by a broker/intermediary.
2000

 

Intermediaries in the Saudi insurance market somehow play a less important role than their 

English counterparts. However, in practice many insurers in Saudi Arabia seek to reinsure 

back in the London market with Lloyd’s syndicates, which means that local agents and 

brokers delegate their responsibilities to the English placing brokers. This practice stresses 

issues of liabilities of good faith and disclosure among the chain of brokers. Another 

important point to bear in mind is that intermediaries tend to be more involved in the 

commercial market, where insurance cover is tailored to the specific needs of the client, and 

where negotiation on better terms of agreements with insurers is possible.
2001

 Consumers may 

                                                                                                                                                        

 

1998
 This is known also as “adverse selection”; see J.D. Cummins, and N.A Doherty (2006) ‘The Economics of 

Insurance Intermediaries’ 73 (3) Journal of Risk and Insurance 354, 355. 

 

1999
 See J.D. Cummins, and N.A Doherty (2006) ‘The Economics of Insurance Intermediaries’ 73 (3) Journal of 

Risk and Insurance 354, 355 . 

2000
 R. Merkin & J. Lowry, ‘Reconstructing Insurance Law: The Law Commissions Consultation Paper’ (2007) 

(71) (1) MLR 95, 97. 

 

2001
 See J.D. Cummins, and N.A Doherty (2006) ‘The Economics of Insurance Intermediaries’ 73 (3) Journal of 

Risk and Insurance 354, 355. 
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deal with a local agent for a certain insurer, or a broker who searches the market for the best 

suitable cover, controls the completion of proposal forms, and passes them to the insurer. 

However, proposals now can be sent to the insurers directly, especially via the internet and 

over the phone.
2002

  

 In many kinds of insurance, especially in the commercial market, the assured relies 

completely on brokers in providing cover. Thus, assureds may to a certain extent be isolated 

from the whole insurance transaction, with brokers having the authority even to sign the 

policy on their behalf.
2003

 From a practical view, such a position of brokers in the market 

must be considered in any legal amendments or recommendations, since they are the ‘real 

players of the game’. The legal reforms that consider the state of mind of the assured as a way 

to provide justice would be meaningless in the above scenario, since assureds are not really 

involved in the operation themselves.
2004

 Hence, attention must be given to the liabilities of 

the intermediaries and brokers in case of errors, misrepresentation, or non-disclosure.  

This chapter will attempt to compare Saudi and English insurance laws in respect of 

intermediaries’ duty of good faith, honest representations, and disclosure. Firstly, it will 

explore what exactly the legal position of the insurance intermediary is – is he an agent for 

the assured or the insurer? – in both laws. This is important to be able to judge the 

intermediary’s liability in case of misrepresentation or non-disclosure. Secondly, the duty of 

good faith, disclosure and honest representation required from intermediaries will be 

identified in both laws. Three main issues will be also considered: the independent duty of the 

                                                                                                                                                        

2002
 Ibid 

2003
 R. Merkin & J. Lowry, ‘Reconstructing Insurance Law: The Law Commissions Consultation Paper’ (2007) 

(71) (1) MLR 95, 97. 

2004
 Ibid.  
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intermediary in disclosure and good faith, the disclosure of commission or fees by the 

intermediary, and the explanation of the duty of disclosure to the clients. 

The chapter is an important part of the comparison considering the vital part of the 

intermediaries in concluding the insurance transactions. It will contribute towards providing a 

comparative critical analysis of the intermediaries’ duty of good faith between Saudi and 

English insurance laws. This will complete the conceptual comparison of the duty before 

moving to discuss the remedies.  
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 6.2 INSURANCE INTERMEDIARIES AND THE DUTY OF GOOD 

FAITH, DISCLOSURE AND HONEST REPRESENTATION IN 

ENGLISH INSURANCE LAWS 

 6.2.1 The Legal Position Of Insurance Intermediaries 

On January 2005, the UK implemented the EU Insurance Mediation Directive ‘IMD’
2005

 

within the FSMA2000.
2006

 Any intermediate activity must be authorised before practice, 

subject to some exemptions.
2007

 These intermediate activities include giving 

recommendations, filling in proposal forms, or helping in filling in the proposal forms.
2008

 

Many precautionary requirements are required from the intermediary, such as having 

professional indemnity insurance and being part of the Financial Services Compensation 

Scheme (FSCS) and the Financial Ombudsman Service (FOS).
2009

 The FOS provides 

                                                                                                                                                        

2005
 Council Directive 2002/92/EC of the European Parliament and of the Council of 9 December 2002 on 

insurance mediation [2003] OJ L9/3. 

 

2006
 Insurance Mediation Directive (Miscellaneous Amendments) Regulations 2002, SI 2004/1473 ; Financial 

Services and Markets Act 2000 (Regulated Activities) (Amendment) (No 2) Order 2003, SI 2003/1476 ; 

Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 (SI No 544), as amended. 

 

2007
 Ibid; the FCA Handbook, the Perimeter Guidance Manual (PERG). 

2008
 Regulated Activities Order, (Arranging deals in investments), art 25(1), PERG 5.6.2; Regulated Activities 

Order, art 25(2), PERG 5.6.4. ; Regulated Activities Order, art 53, PERG 5.8.5. 

2009
  The FCA Handbook, Prudential sourcebook for Mortgage and Home Finance Firms, and Insurance 

Intermediaries (MIPRU) 3.2.1 ; the FOS apply what is “fair and reasonable in the circumstances” not 

necessarily  strict law (Financial Services and Markets Act 2000, s 228(2)) ; The compensation by the FSCS will 

be according to the FCA Handbook, Compensation (Comp) 2. 
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assureds with an easy system to pursue claims, whereas the FSCS helps the assured in 

recovering from the intermediary when he is insolvent.
2010

  

In respect of the definition of the insurance intermediaries, the IMD defined an insurance 

intermediary as,  

“Any natural or legal person who, for remuneration, takes up or pursues insurance 

mediation.”
2011

 

The activities of mediation are defined as,  

“The activities of introducing, proposing or carrying out other work preparatory to the 

conclusion of contracts of insurance, or concluding such contracts, or assisting in the 

administration or performance of such contracts, in particular in the event of a claim…”
2012

 

Under the IMD, the activity is not considered a mediation if it was practised by the insurer 

directly or by insurer’s employees.
2013

 In other words, direct underwriting is excluded from 

the ambit of the Directive and is not considered mediation.
2014

 Moreover, activities practised 

as a secondary activity to the main business, e.g. travel insurance sold by travel agents, loss 

                                                                                                                                                        

2010
 Ibid. 

2011
 IMD [2003] OJ L9/3, Art 2(5). 

 

2012
 IMD [2003] OJ L9/3, Art 2(3). 

 

2013
 IMD [2003] OJ L9/3, Art 2(3)  provided in its definition for mediation activities, “These activities when 

undertaken by an insurance undertaking or an employee of an insurance undertaking who is acting under the 

responsibility of the insurance undertaking shall not be considered as insurance mediation”. 

 
2014

 Ibid.  
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adjusting, and claims management are also excluded from the Directive and are not 

considered mediation activities.
2015

 .  

It is vital to clarify the legal position of the insurance intermediary, whether he is an agent to 

the assured or an agent to the insurer, to know who is responsible for his acts, omissions, and 

errors. For misrepresentation by the intermediary, the matter is less complex, as provided 

materiality and inducement are satisfied, false statements by the assured will permit the 

insurer to avoid, and that also will apply to any false statement by authorised persons by the  

assured acting on his behalf, but not independent third parties.
2016

 For non-disclosure, the 

matter is more complex, and determining the legal position of the intermediary, i.e. who he is 

an agent for,  becomes more important  for imputation of knowledge purposes as when  

knowledge is imputed from the agent  to the principle, he will be presumed to know what the 

agent knows.
2017

 For business insurance this is important, as sometimes there are material 

facts which the assured’s agent knows, but the assured does not know about them.
2018

 For 

consumer insurance, as mentioned in chapter 5, the duty of disclosure is abolished under the 

                                                                                                                                                        

2015
 IMD [2003] OJ L9/3, Art 2(3) provided in its definition for mediation activities that,  

“The provision of information on an incidental basis in the context of another professional activity provided that 

the purpose of that activity is not to assist the customer in concluding or performing an insurance contract, the 

management of claims of an insurance undertaking on a professional basis, and loss adjusting and expert 

appraisal of claims shall also not be considered as insurance mediation”. 

 

2016
 MIA1906, s 20; International Lottery Management Ltd v Dumas [2002] Lloyd’s Rep IR 237 (misstatement 

in the lawyer’s opinion which was sought by the assured’s brokers is not imputed on the assureds). 

2017
 R. Merkin, Colinvaux’s Law of Insurance (2

nd
 supp, 9

th
 edn, Sweet and Maxwell 2013) para 6-035. 

2018
 See below. 
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CIA2012, and any rule of law relating to section 18 and 19, and 20 of the MIA1906 is 

removed.
2019

 

Unfortunately, the current law is not clear yet about the legal situation of the insurance 

intermediary.
2020

  In principle, the insurance broker including a Lloyd’s broker, is known to 

be an agent for the assured, even though he does some functions for the insurer e.g. 

reinsurance and appointing loss adjusters.
2021

  Also, generally the broker is not considered an 

agent for the insurer unless he is under the direct control of the insurer or  his employment or 

his appointed representative, and even so, it is possible that he is not considered as such at all 

times when dealing with the assured.
2022

  However, in some cases, those who seem to be 

independent, non-Lloyd’s brokers were viewed as the insurer’s agents when they have the 

authority to bind cover on the insurer.
2023

 It was observed though that those cases must not be 

                                                                                                                                                        

2019
 CIA2012, s 2; s 11 (1). 

2020
 See below; See The Law Commission and Scottish Law Commission, Insurance Contract Law: 

Misrepresentation, Non- Disclosure and Breach of Warranty by the Insured (Law Com CP No182, Scot Law 

Com DP No 134, 2007) (LCCP2007) para 9.22.  

2021
 See Rozanes v Bowen (1928) 32 Lloyd’s Law Rep 98; Anglo-African Merchants v Bayley [1970] 1 QB 311 

and Roberts v Plaisted [1989] 2 Lloyd's Rep 341; That principle was applied in commercial cases in Arif v 

Excess Insurance Group 1986 SC 31, and consumer cases as in Winter v Irish Life Assurance plc [1995] 2 

Lloyd’s Rep 274; However, there was judicial criticisms in respect  to this situation for Lloyd’s brokers (Roberts 

v Plaisted [1989] 2 Lloyd's Rep 341 [345] (Purchas LJ).  

 

2022
  FSMA2000, s 39(3); Newsholme Bros v Road Transport & General Insurance Co [1929] 2 K B 356; 

However being the insurer’s employee or representative is not considered mediation anymore  under the 

Directive, see  IMD [2003] OJ L9/3, Art 2(3).  

2023
 Stockton v Mason [1978] 2 Lloyd’s Rep 430; Woolcott v Excess Insurance Co Ltd [1979] 1 Lloyd’s Rep 633, 

[1979] 1 Lloyds Rep 231, [1979] 2 Lloyd’s Rep 210. 
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construed as generally applicable, because of the existence of some kind of relationship 

between the insurer and the broker, entitling the broker to provide a temporary cover.
2024

  In a 

later decision to these cases, particularly in Winter v Irish Life Assurance Plc 
2025

 the 

imputation of the broker’s knowledge was not viewed as on the insurer.
2026

 Hence, there can 

be an assumption, that in the absence of a close relationship between the insurer and the 

independent broker, except if the broker has actual authority from the insurer, the assured 

cannot depend on apparent authority.
2027

 The situation of ‘single tied agents’ who sell 

products from one insurer is still not clear, even though there are some suggestions they 

should be included under the insurer’s umbrella.
2028

 Also, the position of ‘multi-tied agents’ 

who sell products from several insurers is wholly inconsistent.
2029

 On the other hand, 

                                                                                                                                                        

2024
 J. Birds,  Bird’s  Modern Insurance Law (9

th
 edn, Sweet and Maxwell  2013) 211. 

2025
 [1995] 2 Lloyd’s Rep 274. 

2026
 In this case, the knowledge of a material fact about the assured (cystic fibrosis) by the brokers which was not 

disclosed to the insurer was not imputed on the insurer. The judge stated that the fact  the assureds who are the 

ones who went  to the brokers for providing coverage was vital in the decision, and the matter may be different 

if insurers had instructed the brokers to go  to the assureds to sell insurance and gave them the name of particular 

links; See also Hazel for Lloyds Syndicate 260 (t/a KGM motor policies at Lloyds) v Whitlam [2004] EWCA Civ 

1600, [2005] Lloyd’s Rep IR 168 (The imputation of knowledge was not on the insurers who  were entitled to 

avoid the policy for non-disclosure as the broker did not disclose to the insurer that the assured received training 

to be a golf professional besides his full-time job).  

    

2027
 J. Birds,  Bird’s  Modern Insurance Law ( 9

th
 edn, Sweet and Maxwell  2013 ) 211 ; However, there can be 

an exception if the insurer has bound himself by the broker’s representation. 

2028
 M. Clarke, G. Burling & R. Purves., The Law of Insurance Contracts (6

th
  edn, Informa 2009) para 8-2A1; 

Early cases are doubted see: Bawden v London, Edinburgh and Glasgow Life Insurance Co [1892] 2 QB 534 ; 

Arif v Excess Insurance Group 1986 SC 317. 

 

2029
 LCCP2007 paras  9.34-9.36. 
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independent brokers who search the market are mostly considered the assureds’ agents.
2030

 It 

must be noted that in general agency law, the principle is liable for his agent if the agent has 

actual authority, which can be express or implied, apparent authority, usual authority, 
2031

 or 

by ratification of acts which are not previously authorised.
2032

 Therefore, usually courts first 

try to find express agreements between the intermediary and the insurer, and whether they did 

give the intermediary actual authority. If there is no such express authority, implied authority 

can still be found.
2033

  Even if the intermediary was acting beyond his limits of actual 

authority, the principle can still be liable under apparent authority, where the principle 

considers his agent as having specific authority by words or conduct.
2034

 The vital element 

                                                                                                                                                        

2030
 Winter v Irish Life Assurance plc [1995] 2 Lloyd’s Rep 274 ; Arif v Excess Insurance Group 1986 SC 317; 

See above on the possible exceptions. 

 

2031
 Usual authority will not be dealt with as it seems not to be apparent in insurance ; J. Birds, Bird’s Modern 

insurance Law (9
th

 edn, Sweet and Maxwell 2013) 212. 

2032
  It is not clear however if ratification can be applied when the loss occur in marine insurance , see Grover & 

Grover v Mathews [1910] 2 KB 401 ;  National Oilwell (UK) Ltd v Davy Offshore Ltd [1993] 2 Lloyd’s Rep 

213.  

2033
 For implied authority examples , see  Stockton v Mason [1978] 2 Lloyd’s Rep 430 (blank cover notes given 

by the insurer to the broker were considered a form of an implied authority by the insurer for his agent to issue 

temporary cover) ;  Zurich General Accident and Liability Insurance Co Ltd v Rowberry [1954] 2 Lloyd’s Rep  

55 (In this case, the assured was the principle, and it was held that the assured is bound by the broker’s  mistake 

in the proposal form regarding the destination of  travel as he gave him  the authority to negotiate the proposal 

form , but particular instruction for  the destination was absent.).     

2034
 For example, see Freeman & Lockyer v Buckhurst Park Properties Ltd [1964] 2 QB 480. 
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here is the principle’s representation to the third party, disregarding the agent’s statement or 

fraudulent conduct.
2035

  

In non-disclosure, the agent’s knowledge is imputed on the insurer when the agent is 

considered to have authority to obtain the information.
2036

 Nonetheless, this may not be the 

case if there is a false answer in the proposal form, even if the agent knows the true 

position.
2037

 The person obtaining the information must also appreciate its importance.
2038

  

The type of knowledge imputed will rely on whether the intermediary has actual or apparent   

                                                                                                                                                        

2035
 Eagle Star Insurance  Co v Spratt [1971] 2 Lloyd’s Rep 116 ; Wilkinson v General Accident Fire & Life 

Assurance Corp Ltd [1967] 2 Lloyd’s Rep 182 ; See also : Brook v Trafalgar Insurance Co (1946) 97 LIL Rep 

365 (receiving loss notifications by the agent, when the agent is the person whom the assured at all times dealt 

with is binding on the insurer, except in  the case of an express  sign  which provides otherwise); It must be 

noted that for the purposes of  filling the proposal form on the assured’s behalf, except if the broker has actual 

authority, the broker  will not bind the insurer as he will not be considered as having apparent authority 

(Newsholme Brothers v Road Transport and General Insurance Co Ltd [1929] 2 KB 356).  

2036
 Woolcott v Excess Insurance Co Ltd [1979] 1 Lloyd’s Rep 633, [1979] 1 Lloyds Rep 231, [1979] 2 Lloyd’s 

Rep 210. 

2037
 Newsholme Brothers v Road Transport and General Insurance Co Ltd [1929] 2 KB 356. 

2038
 Mahli v Abbey Life Assurance Co [1994] CLC 615. 



447 

 

 

authority. 
2039

 However, the imputation of knowledge was never possible when the agent 

defrauds his principle.
2040

  

For the issue of the imputation of knowledge and the proposal form, case law has developed 

an approach of “transferred agency” or what is called the “The Newswholme rule” in the 

leading case Newsholme Brothers v Road Transport and General Insurance Co Ltd.
2041

 The 

rule set in the case is that even if the broker is the insurer’s agent, he will cease to be as such 

when assisting the clients in completing the proposal forms. In other words, for the purpose of 

filling the proposal forms, the broker will be the agent of the assured, even though he is the 

agent for the insurer for all other purposes, therefore his knowledge will not be imputed on 

the insurer.
2042

  The case regarded a motor insurance policy where there was a warranty on 

the truth of the statements  in the  proposal form; however, the proposal  form contained  

incorrect answers relating to previous losses. The agent of the insurer which was authorised 

for investigations related to the proposal form but not to effect insurance knew the truth, and 

was given the correct answers by the assureds. It was found that his knowledge is not imputed 

on the insurer, but on the assured and therefore the insurer has the right to avoid the contract. 

The arguments behind such an approach are: assureds must be bound by what they sign,  the 

                                                                                                                                                        

2039
  For example, a local insurer’s representative situated in a branch office, will be considered probably as 

having knowledge of material facts disclosed to him by the assured as he will be considered to have authority to 

obtain such information.  However, he may not have a wider authority and therefore imputation of knowledge 

regarding other wider matters is doubted, but subject to the policy terms, See Wing v Harvey (1854) 4 De GM & 

G 265; Ayrey v British Legal & United Provident Assurance [1918] 1 KB 136.   

2040
 PCW Syndicates v PCW Reinsurers [1996] 1 All ER 774; Group Josi Re v Walbrook Insurance Co Ltd 

[1996] 1 All ER 791. 

2041
 [1929] 2 KB 356. 

 

2042
 Newsholme Brothers v Road Transport and General Insurance Co Ltd [1929] 2 KB 356. 



448 

 

 

agent will be of the assured, when the assured demands that he fills the proposal form, and the 

agency must cease if the broker has filled the form with false answers fraudulently i.e. 

knowing that they are untrue.
2043

  It seems, nonetheless that the case ignored the possibility 

that the agent may have apparent authority to fill in the proposal form, and stressed only that 

the agent does not have actual authority to do so.
2044

 Also,   assuming that the agent is of the 

assured when filling the proposal form, there seems to be no reason why not to impute the 

agent’s knowledge on the insurer when all answers are warranted.
2045

 Such an approach was 

subject to many criticisms by the LCCP2007.
2046

 For consumer insurance, the CIA2012 may 

have an impact on the reason related to agency i.e. in presuming when the agent is acting for 

the insurer or the assured; however, it does not affect the signature reason.
2047

  

A potential problem as a result of the unclarity can arise when the assured pursues a claim in 

courts or in the FOS and gets a decision against the insurer, after the insurer has avoided the 

policy because of a negligent intermediary. 
2048

  The assured then may be faced with the fact 

                                                                                                                                                        

2043
 Newsholme Brothers v Road Transport and General Insurance Co Ltd [1929] 2 KB 356 [369]-[376] 

(Scrutton LJ ). 

2044
 J. Birds, Bird’s Modern  Insurance Law (9th edn, sweet and Maxwell 2013) 218-220. 

2045
 Ibid ; However, for the reason of the signature, it seems to be correct.  

2046
 LCCP2007 prt 9.  

 

2047
 See below for the changes in the CIA2012 in regard to agents. It must be noted that removing the basis of 

the contract clause and converting  the answers in the proposal from into warranties in the CIA2012, s 6 will not 

affect the Newsholme rule as  it does not have an impact on a term which makes the proposal form as a part of an 

insurance contract which will follow ; See J. Birds, Bird’s Modern Insurance Law ( 9
th

 edn, Sweet and Maxwell 

2013) 220. 

2048
 Ibid para 9.57. 
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that he must bring a new claim against the intermediary, since his older claim was directed to 

the wrong party.
2049

 This practice is believed to be detrimental to the insurance industry and 

to the consumers as well. 
2050

 

The FOS seems to follow the law in respect of the independent brokers, and treat them as 

agents for the assured.
2051

 Regarding intermediaries selling products from one insurer, they 

are typically considered by the FOS to be agents of the insurer, but insurers never disclose the 

agency agreement between them and the intermediary.
2052

 Generally speaking, the situation of 

tied agents who sell from one or several insurers is not yet clear.
2053

 Regarding completing 

proposal forms by the intermediary, the FOS decisions seem inconsistent.
2054

 In general, it 

seems that the FOS approach does not exactly follow the strict law and the Newsholme rule, 

and has developed its own approach, since it is free to apply what is “fair and reasonable at 

all times”.
2055

 However, it cannot be said that it is always on the assureds’ side, even though 

                                                                                                                                                        

2049
 Ibid. 

2050
 Ibid. 

 

2051
 LCCP2007 para 9.120. 

2052
 Ibid paras 9.120–9.125. 

 

2053
 Ibid paras 9.52–9.54. 

 

2054
 LCCP2007 paras 9.126-136 ; In some cases where the intermediary filled the proposal form which contains 

errors and omissions and signed by the assured, the FOS decided against the insurer, ignoring the Newsholme 

rule.
 
However, in other cases, the FOS decided against the assured and stated that the assured has signed the 

proposal form which is documentary evidence that the answers are true, confirmed that he read and understood 

the declarations which state that all information must be reviewed carefully before signing  

 

2055
 Ibid ; The FCA handbook, Dispute Resolution: Complaints (DISP)  3.6.1 . 
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assureds seem to recover better under its system.
2056

 What is needed, though, is a clarification 

of the position between the FOS practices and the courts practices, to be more consistent and 

to provide fairness. 

The CIA2012 which applies now to consumer insurance 
2057

 contains provisions to support  

determining the legal position of the intermediary, which affects consumer insurance 

according to the definition of the Act.
2058

 It numerates certain cases in which the agent would 

be considered an agent for the insurer in consumer cases.
2059

 In all other cases, the 

intermediary is presumed to be an agent for the consumer assured, unless the circumstances 

of the transaction suggest that the agent is of the insurer’s.
2060

 The CIA2012 then numerates 

examples of factors which may suggest that the intermediary is the assured’s (consumer’s) 

agent, such as: paying a fee to the agent, the agent conducting a fair analysis of the market, or 

                                                                                                                                                        

2056
 Ibid. 

 

2057
 The CIA2012 received the royal assent 8

th
 of March 2012 and came into force on the 6

th
 of April 2013 

(Commencement order 2012, SI 2013/450). 

2058
 See CIA2012, s 1, s 9. 

 

2059
 CIA2012, sch 2, s 2, provides that, 

 “(a) when the agent does something in the agent’s capacity as the appointed representative of the insurer for 

the purposes of the Financial Services and Markets Act 2000 (see section 39 of that Act), 

(b) when the agent collects information from the consumer, if the insurer had given the agent express authority 

to do so as the insurer’s agent, 

(c) when the agent enters into the contract as the insurer’s agent, if the insurer had given the agent express 

authority to do so.” 

 

2060
 CIA2012, sch 2, s 3 (1) . 
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giving impartial advice to the consumer.
2061

 Also, the Act numerates more factors which can 

indicate that the intermediary is the insurer’s agent.
2062

 It must be mentioned that the 

provisions are only for the goals of the Act, and therefore they will be confined to consumer 

insurance and in relation to the pre-contractual stage only.
2063

 

In the author’s view, there are some concerns that need to be addressed. Firstly, the 

independence of the broker to conduct fair analysis of the market may not represent the whole 

truth about the situation of the broker in question. The independence of brokers in respect of 

searching the market can be at stake, since brokers can be tempted to go for the highest 

commission insurer. Also, their search may only involve the highest commission bidders and 

exclude those insurers who pay smaller commissions, even though they can serve the 

assureds’ needs perfectly. In other aspects, it must be remembered that most often brokers 

have agency appointment agreements with insurers which mean that they can perform other 

services for insurers as well.
2064

 Consequently, they can perform services for the insurer and 

                                                                                                                                                        

2061
 CIA2012, sch 2, s 3 (3). 

 

2062
 CIA2012, sch 2, s 3(4)  provides that,  

“(a) the agent places insurance of the type in question with only one of the insurers who provide insurance of 

that type, 

(b) the agent is under a contractual obligation which has the effect of restricting the number of insurers with 

whom the agent places insurance of the type in question, 

(c) the insurer provides insurance of the type in question through only a small proportion of the agents who deal 

in that type of insurance, 

(d) the insurer permits the agent to use the insurer’s name in providing the agent’s services, 

(e) the insurance in question is marketed under the name of the agent, 

(f) the insurer asks the agent to solicit the consumer’s custom.” 

 

2063
 CIA2012, s 2-11 ; J.  Birds , Bird’s Modern Insurance Law ( 9

th
 edn, Sweet and Maxwell 2013) 212. 

2064
 H. Beh & A. Willis, ‘Insurance Intermediaries’ (2009) 15 (2) Connecticut Insurance Law Journal 571, 576.  
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the assured in the same operation which can raise the question: can an assured really trust the 

independence of a broker and that he is really working for him, putting his interests as the 

main priority superseding his interests and those of the insurer? 
2065

 Such concerns can 

threaten  the measure of conducting fair analysis of the market as a factor indicating that the 

agent is of the assured.
2066

 

Another issue to bear in mind is the complexity of the legal position of the insurance 

intermediaries. Many commentators noticed this complexity, as Sean Fitzpatrick observed:  

“[i]ndeed, one can hardly locate an in-depth legal analysis of the broker-agent distinction 

that does not feature words such as ‘blurry’ or ‘cloudy’.” 
2067

 

Some classifications depend on independence and conducting a fair analysis of the market, as 

mentioned earlier.
2068

 However, others may depend on the modes of line sold, whether 

personal lines, e.g. insurer employees, or commercial lines, e.g. brokers. Another standard of 

                                                                                                                                                        

2065
  It must be mentioned that a conflict of interest provision is embedded in the ICOBS 8 is only in relation to 

claims’ handling by the intermediary. However, a general conflict of interest provision which can apply to the 

insurance intermediary  can be found in,  The FCA Handbook , Senior Management Arrangements, Systems and 

Controls Sourcebook SYSC,   SYSC 10.1.3 R  which requires that reasonable measures must be taken  to 

determine  the conflict of interest which can occur during performing a service  included in SYSC 10.1.1 R.  

Also , the SYSC10.1.7. R  provides that any conflict of interest should  be managed effectively to prevent any 

material harm or damage to the customer’s interests. However even these measures can reduce the problem , but 

still the assured may not be certain if  such measures and management of conflict of interest were enough to 

prevent him from any harm or not. 

2066
 See above ; CIA2012, sch 2, s 3 (3). Winter v Irish Life Assurance plc [1995] 2 Lloyd’s Rep 274 .  

2067
 S. Fitzpatrick, ‘The Small Laws: Eliot Spitzer and the Way to Market Reform’ (2006) 74 (6) Fordham L Rev 

3041, 3045.  

 

2068
 See above. 
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distinction relies on agency law principles, which is often not accurate.
2069

 Deciding whether 

the principle is the insurer or the assured depends on the actual tasks performed, and all 

intermediaries do services for both parties.
2070

  

The attempts in classification can help to comprehend the intermediary’s role; however, his 

exact legal position remains complex and indefinite. This complexity in comprehending the 

legal position in the industry itself stresses the fact that things must be more than clear for 

assureds  especially consumers. Consumers are not aware of the meaning of the terms such as 

conducting fair analysis of the market, multi tied or single tied, and their consequences. 

Therefore, the author suggests that every intermediary must state from the outset to the 

assured whether he acts for the insurer, or if he acts for the assured, e.g.  if he conducts a fair 

analysis of the market. In other words, he must state who he is an agent for, not just indicate 

the scope of his service as provided by  the ICOBS 4.1.6.
2071

 Also, the author suggests that 

the intermediary must also state to the assured the consequences of being an agent for him as 

an assured or being an agent for the insurer and explain them.  

 Given the importance of the classification of the intermediary and the scope of service he 

provides in determining who is he an agent for and the imputation of acts and errors, it would 

be helpful if such classification of the intermediaries depending on their scope of service is to 

be officially awarded by an official body, e.g. the FCA, to avoid any misconception and 

remove any discrepancies and doubts in classification.  

The CIA2012 does not clarify the legal position, as was hoped from the point of view of the 

author. The Act tried to be decisive in section 2 by numerating the cases where the 

                                                                                                                                                        

2069
 H. Beh & A. Willis, ‘Insurance Intermediaries’ (2009) 15 (2) Connecticut Insurance Law Journal 571, 578. 

2070
 Ibid. 

 

2071
 See the next section for more. 
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intermediary will be the agent of the insurer, and by presuming that in all other cases, the 

agent will be the consumer’s agent, which is a favourable approach.
2072

 However, this 

decisiveness is blown away in section 3, where the door is left open for the intermediary to be 

the insurer’s agent yet again if there are relevant circumstances, with numerated examples of 

those relevant factors or circumstances which may indicate that the intermediary is an agent 

of the insurer or the consumer assured.
2073

  

From a consumer point of view, the CIA2012 will not be a certain  way to know who the 

intermediary is an agent for, as the classifications are not decisive and clear and they are only 

examples. The consumer here will be left confused and uncertain as to whether the 

intermediary is working on his behalf or on behalf of the insurer. As the author stated before, 

consumers are not aware of complex legal indications and classifications, which further to 

being complex to comprehend by an ordinary consumer, are subject to the discretion of the 

court. Therefore, even if consumers  thought  they got the indication of the example right in 

determining who the intermediary is  an agent for, courts could judge otherwise. An 

advantage which can be gained from the Act is that it can give the parties of the contract an 

indication of how things will be likely to be construed by courts, but it must be borne in mind 

that they are only examples, and it is not guaranteed that courts will stick to them considering 

the case as a whole. It can be argued that such discretion is favourable as courts can adapt the 

circumstances on each case in question. However, the author thinks that more protection must 

be offered to consumers, through clear standards which inform the consumer of the legal 

position of the intermediary before entering the contract and before the matter goes to court. 

Consumers have the right to know from the outset who are they dealing with, and must be 

able to know the consequences.  

                                                                                                                                                        

2072
 CIA2012, sch 2, s 2.  

2073
 CIA2012, sch 2, s 3. 
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 6.2.2 The Duty Of Good Faith And Disclosure Of Intermediaries 

At first, it must be noted that the duty of good faith is abolished for consumer insurance under 

the CIA2012.
2074

 For business insurance which is under the MIA1906, there is no indication 

of imposing a general duty of good faith on insurance intermediaries as it is on the assured or 

the insurer. The MIA1906 only provides that the insurance contract is a contract of good 

faith, and parties of the contract must observe utmost good faith in the contract, or it can be 

avoided by either of them.
2075

 It can be argued that a duty of good faith can be imposed on the 

intermediary indirectly, since he is an agent of the assured or the insurer as the case may be. 

However, the author’s view is that the duty must be construed narrowly, since it is not usually 

imposed on other contracts, and accordingly the duty must be stated clearly, as is the case 

with the intermediaries’ disclosure, as it will be shown below.  

The ICOBS, however, contains numerous duties on insurers and insurance intermediaries 

reflecting good faith in treating customers as mentioned in chapter 5.
2076

  Besides the 

numerous disclosure duties,
2077

 the ICOBS requires the insurers and the insurance 

intermediaries to communicate with customers in a fair manner, with clarity, and without 

misleading them.
2078

 That will also apply to the communications regarding financial 

promotions, where reasonable steps must be taken to ensure their clarity and fairness, and 

where if such clarity and fairness become absent, the approval must be withdrawn with 

                                                                                                                                                        

2074
 CIA2012, s 2. 

2075
 MIA1906, s 17. 

2076
 See Ch 5 under 5.2. 

2077
 See below under 5.3 for detailed disclosure duties. 

2078
 ICOBS 2.2.2. 
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notification.
2079

 Fairness was mentioned in the ICOBS as well regarding handling customers’ 

claims, and managing the conflict of interest that may arise.
2080

  

Nonetheless, despite these fairness obligations on the insurers and the insurance 

intermediaries in the ICOBS, it is difficult to say that they are identical to the general duty of 

good faith embedded in section 17 of the MIA1906. The reason is that such fairness 

obligations are owed by the insurance intermediaries and the insurers, to the customers or 

assureds, whereas the duty of good faith under section 17 of the MIA1906 is owed by the 

insurer and the assured to each other.  Also, the fairness requirements towards the assured in 

the ICOBS are not general and only relate to certain instances, e.g. communication, claims 

handling, and managing the conflict of interest.  

As far as insurance intermediaries are concerned, the ICOBS can impose in this sense a 

limited fairness requirement, but only towards the assured, and not towards the insurer which 

supports the argument of the absence of a general duty of good faith on the insurance 

intermediaries. 

In respect of disclosure, there is a clear duty of disclosure on the intermediary under the 

MIA1906 and the ICOBS. Such duty will be explained as follows considering the suggested 

reforms for business insurance: 

 I Disclosure Of Intermediaries Under The MIA1906 (Business 

Insurance Contracts): 

It must be noted that the MIA1906 now applies to business insurance contracts only, as the 

CIA2012 applies to consumer insurance.
2081

  Therefore the discussion in this section will 

                                                                                                                                                        

2079
 ICOBS 2.2.3; This will apply to pricing claims as well, see ICOBS 2.2.4. 

2080
 ICOBS 8.1.1 ; ICOBS 2.3. 
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concern business insurance as it is in the MIA1906. Before proceeding with the MIA1906, it 

must be mentioned that the duty of disclosure on consumer assureds is abolished by the 

CIA2012,
2082

 and any rule of law and specifically what is embedded in section 18, and 19 of 

the MIA1906 as regards the disclosure of the assured and the agent is removed.
2083

 The 

CIA2012 provides a new subsection (2) added to section 19 of the MIA1906, which states 

that:  “This section does not apply in relation to a contract of marine insurance if it is a 

consumer insurance contract within the meaning of the Consumer Insurance (Disclosure and 

Representations) Act 2012.” 
2084

 

Now for the MIA1906, the duty of disclosure imposed on brokers can be found in section 19 

of the MIA1906 where the agent must disclose:  

“(a) Every material circumstance which is known to himself, and an agent to insure is 

deemed to know every circumstance which in the ordinary course of business ought to be 

known by, or to have been communicated to, him; and 

(b) Every material circumstance which the assured is bound to disclose, unless it come to his 

knowledge too late to communicate it to the agent.” 

 

                                                                                                                                                        

2081
 The CIA2012 received the royal assent 8

th
 of March 2012 and came into force on the 6

th
 of April 2013 

(Commencement order 2012, SI 2013/450) CIA2012, s 11. 

2082
 CIA2012, s 2 , s 11(1)(a).  

2083
 CIA2012, s 11(1)(b). 

2084
 CIA2012, s 11(2)(b). 
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It must be noted that the application of section 19 of the MIA1906 covers marine and non-

marine insurance cases.
2085

 Also section18 on the facts which need not be disclosed is applied 

on the agent as well.
2086

  

The duty of disclosure in section 19 (b) is logical, since the agent represents the assured and 

must disclose all the material facts that must be disclosed by the assured; however, it does not 

really add to the assured’s disclosure required in section 18.
2087

 Nonetheless, section 19(a), 

where an independent duty of disclosure is required from the broker, is the most 

problematic.
2088

 First of all, it must be clarified that the broker who owes the duty of 

disclosure in section 19(a) of the MIA1906 is only the “agent to insure” or the placing 

broker.
2089

 That means that other brokers in the chain, including the producing brokers, are 

not responsible for such a duty, and the the question will be : is the information which is 

known to the assured’s agent known to the assured  or not, because of their relationship? 
2090

 

According to section 19(a) of the MIA1906, the ‘agent to insure’ should disclose any material 

                                                                                                                                                        

2085
 PCW Syndicates v PCW Reinsurers [1996] 1 WLR 1136. 

2086
 MIA1906, s 18 ; As the case with the assured. 

2087
 See LCCP2007 para 9.77; LCCP2012 para 7.15(1).  

2088
 LCCP2007 para 9.78 ; LCCP2012 para 7.15(2). 

2089
 Blackburn Low & Co v Haslam (1888) LR 21 QBD 144 ; Blackburn Low & Co v Vigors (1887) LR 12 App 

Cas 531 ; However, the exact meaning of the agent to insure is not really certain (PCW Syndicates v PCW 

Reinsurers [1996] 1 WLR 1136  ; Group Josi Re v Walbrook Insurance Co Ltd [1996] 1 All ER 791) ; Compare 

with GMA v Unistorebrand International Insurance AS [1995] LRLR 333 (Rix J) where an intermediate 

broker’s disclosure was considered ; See also ERC Frankona Reinsurance v American National Insurance Co 

[2005] EWHC 1381 (Comm) , [2006] Lloyd’s Rep IR 157 (Andrew Smith J) . 

 

2090
 R. Merkin, Colinvaux’s Law of Insurance (9

th
 edn, Sweet and Maxwell 2010) para 6-041. 
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information known to him or ought to have known to him in the ordinary course of business, 

separately from  the assured’s knowledge or lack of knowledge.
2091

   

The literal wording of section 19 (a) does not put any limitation on the scope of the duty 

except that the information disclosed should be material. However, it is not clear from the 

wording of the section if disclosure is limited to the capacity of the broker as an agent to the 

assured or it can include disclosure of information known to the broker for reasons not 

connected to his capacity as a broker, or in his capacity as a broker to other assureds but not 

to the assured in question.
2092

  The case law is unclear as regards these issues, 
2093

 but it can 

be said that there is some authority for the suggestion that the scope of section 19(a) is not 

conclusive and subject to an interpretation pertaining to the broker’s capacity in having the 

information, where the section will apply only if the broker has material information in his 

                                                                                                                                                        

2091
  MIA1906, s19 ; Blackburn Low & Co v Vigors (1887) 12 App Cas 531 ; HIH Casualty & General 

Insurance Ltd v Chase Manhattan Bank [2001] Lloyd's Rep IR 191, [2001] EWCA Civ 1250,  [2001] 2 Lloyd's 

Rep 483, [2003] UKHL 6, [2003] Lloyd's Rep IR 230 (The House of Lords decided that the duty of disclosure 

on the broker has an independent nature from the duty of disclosure on the assured, and that both duties are 

required.).  

2092
 R. Merkin, Colinvaux’s Law of Insurance (9

th
 edn, Sweet and Maxwell 2010) para 6-042.  

2093
  PCW Syndicates v PCW Reinsurers [1996] 1 WLR 1136 (Staughton LJ) (where it was suggested that 

information not gained by the broker  in his capacity as an agent  to insure is not required and that no authorities 

suggest  otherwise regard the interpretation of section 19(a)  of the MIA1906) ; Compare with  El Ajou v Dollar 

Land Holdings Plc [1994] 3 All ER 685 (Hoffmann LJ) (where it was viewed that the only limit on the 

information is materiality, and that the broker is bound to disclose information known to him  even not in his 

capacity as an agent for the assured);   The leading  case is  Société Anonyme d’Intermediaires Luxembourgeois 

v Farex Gie [1995] LRLR 116 , where  Hoffmann LJ applied his view in the former case and  stated that the 

assured’s agent is bound to disclose any material information known to him regardless of the way of that 

knowledge, and in any capacity. Saville LJ commented that the agent’s duty of disclosure is not limited to the  

knowledge he has from the assured,  as  it goes further to cover knowledge which is possessed otherwise. 
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capacity as an agent to the assured; however, the scope of such interpretation is unclear, even 

if we assume it exists.
2094

  

For the consequences of breaching the broker’s duty of disclosure in section 19 of the 

MIA1906, the remedy for the insurer will be the avoidance of the policy.
2095

 Hence, even 

though section 19 of the MIA1906 places a duty on the broker in disclosure, there is no 

remedy for the insurer against the broker for the breach of the duty, as the remedy is only 

against the assured which is the avoidance of the policy.
2096

 

 However, the breach of the broker’s independent duty may in theory give the right for 

damages if the insurer is precluded from his right to avoid, e.g. because of an agreement, and 

therefore experienced loss because of the broker’s breach.
2097

 The different scenarios for the 

broker’s non-disclosure or misrepresentation are considered in HIH Casualty and General 

Insurance Ltd v Chase Manhattan Bank. 
2098

  

                                                                                                                                                        

2094
 Ibid; R. Merkin, Colinvaux’s Law of Insurance (9

th
 edn, Sweet and Maxwell 2010) para 6-042. 

2095
 Just like the assured as the duty of the broker’s disclosure stems from the assured’s duty of disclosure; 

MIA1906, s 17-18;  HIH Casualty and General Insurance Co Ltd v Chase Manhattan Bank [2003] UKHL 6, 

[2003] Lloyd’s Rep IR 230. 

2096
 Ibid. 

2097
 HIH Casualty and General Insurance Ltd v Chase Manhattan Bank [2001] Lloyd's Rep IR 191, [2001] 

EWCA Civ 1250,  [2001] 2 Lloyd's Rep 483, [2003] UKHL 6, [2003] Lloyd's Rep IR 230.  

2098
  [2001] Lloyd's Rep IR 191, [2001] EWCA Civ 1250,  [2001] 2 Lloyd's Rep 483, [2003] UKHL 6, [2003] 

Lloyd's Rep IR 230 ; Against the assured:  Damages cannot be awarded for breaching the duty of good faith by  

the broker. Nonetheless, damages can be awarded based on other justifications: assured’s ‘vicarious’ liability, 

the tort of deceit if the broker is fraudulent,  under section 2(1) of the Misrepresentation Act 1967 if there is a 

misrepresentation by the broker, for contracts  for insurance (declaration policies) where there is no duty of good 
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In general, the principle who becomes liable for his agent’s unauthorised acts can have a 

remedy in damages against his agent as their relationship carries fiduciary duties.
2099

  

In practice, assureds mostly are the ones who seek remedy from their agents,
2100

 and the agent 

can be liable to the assured based on different grounds, such as for breaching his fiduciary 

duties, 
2101

 duty of care, 
2102

 and duty of disclosure of material information.
2103

  

                                                                                                                                                        

faith required, there can be  damages : in deceit, under section 2(1) of the  Misrepresentation Act 1967,  and for 

breaching the assured’s  duty of care  because of the broker’s misrepresentation.  

Against the broker: damages cannot be awarded for breaching the duty of good faith by the broker since the duty 

of disclosure on the broker stems from the assured’s duty and there is no right for damages for the assured’s 

breach. If the insurer did not avoid the contract, there is no implied right of damages instead. Putting good faith 

aside, there is no duty on the broker to speak, as there cannot be a  tortious duty of care  running at the same time 

with the duty of good faith, and the agent does not owe a duty of care to third parties, as he owes it only to the 

principle. If the broker was fraudulent, damages can be awarded for the tort of deceit, but not regarding the 

broker’s negligent  misrepresentation according to section 2(1) of the Misrepresentation Act 1967 since it  has a 

limited application to the parties of the contract. 

The right of damages which is based on the vicarious liability of the assured for the fraud of the broker can be 

generally barred by express terms in a direct manner or by the way of authority withdrawal . However, there 

cannot be a bar on the assured’s fraudulent misrepresentation  based on public policy reasons, and a bar on the 

broker’s fraud cannot operate if the assured is involved in the fraud, or if it plays a role in a fraudulent 

arrangement.  

2099
 For example, if the insurer is precluded from his right to avoid for non-disclosure because of the imputation 

of the agent’s knowledge of material facts to him.  This insurer can  have a remedy against his agent in damages, 

See Woolcott v Excess Insurance Co Ltd [1979] 1 Lloyd’s Rep 633, [1979] 1 Lloyds Rep 23,  [1979] 2 Lloyd’s 

Rep  210. 

2100
 See above under 6.2.1 as  brokers are known mostly as the assured’s agents ; J. Birds, Bird’s Modern 

Insurance Law (9
th

 edn, Sweet and Maxwell 2013) 222. 

2101
 See for example, Anglo -African Merchant v Bayley [1970] 1 QB 311.  
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For the latter duty, it must be noted that since in practice, when the broker is involved, the 

communication with the assured will be direct with him and not the insurer, and generally his 

knowledge will be imputed to the assured, therefore his duty in advising the assured about 

those material matters will be crucial.
2104

 When the broker does not ask questions about 

material facts which he knows are material, he can be liable in damages to the assured, when 

the insurer avoids the contract.
2105

  Also, the same result can apply when the broker does not 

disclose material facts known to him to the insurer.
2106

 The traditional view in common 

law
2107

 that the broker does not have to warn the assured about his duty of disclosure has 

changed in recent cases with the regulatory rules and the requirements of the ICOBS, 
2108

 

where the broker’s duties were summarised by David Steel J in Jones v Environcom Ltd.
2109

   

He stated that the broker is required to inform the assured of his disclosure duty of material 

facts, explain the consequences of breach, advise on the information which must be disclosed, 

                                                                                                                                                        

2102
 The cause of action in damages  for the assured can be contractual or in tort, see for example: Henderson v 

Merrett Syndicates Ltd [1994] 3 All ER 506 , Osman v  J Ralph Moss Ltd [1970] 1 Lloyd’s Rep 313.  

2103
 See below. 

2104
 See above under 6.2.1. ;  J. Birds, Bird’s Modern Insurance Law (9

th
 edn, Sweet and Maxwell 2013) 226. 

2105
 McNealy v Pennine Insurance Co Ltd [1978] 2 Lloyd’s Rep 18. 

2106
 Woolcott v Excess Insurance Co Ltd [1979] 1 Lloyd’s Rep 633, [1979] 1 Lloyds Rep 23,  [1979] 2 Lloyd’s 

Rep  210. 

2107
 See for example, Warren v Sutton [1976] 2 Lloyd’s Rep 276 ; O’Connor v DBD Kirby & Co [1972] 1 QB 

90. 

2108
 See above under 6.2.1 ; see ICOBS 5.1.4; See below for more on ICOBS. 

2109
 [2010] EWHC 759 (Comm), [2010] Lloyd’s  Rep IR 676; See also Synergy Health (UK) Ltd v CGU 

Insurance Plc [2010] EWHC 2583 (Comm),  [2011] Lloyd's Rep  IR 500. 
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i.e. material information, and provide reasonable care for matters which must be disclosed, 

but the assured may not appreciate their importance and believe there is no need to state 

them.
2110

  

As the broker has various disclosure and advice duties to the assured under the ICOBS,
2111

 

the assured can claim damages under section 150 of the FSMA2000, which is now replaced 

by section 138D of the Financial Services Act 2012,
2112

 when the broker breaches those 

statutory duties provided it satisfied the conditions.
2113 

                                                                                                                                                        

2110
 Jones v Environcom Ltd [2010] EWHC 759 (Comm), [2010] Lloyd’s  Rep IR 676 [53] (David Steel J). 

2111
 for example : ICOBS 4.3.1, 4.3.2,  5.1.4, 5.3,  6.1; see below for more detailed consideration on the 

FSMA2000.  

2112
 Financial Services Act 2012,  sch18 , prt 1, s 12. 

2113
 The claimant must be a "private person" who suffered loss because of the authorised firm’s breach. A 

private person is defined  by the Financial Services and Markets Act 2000 (Rights of Action) Regulations 2001, 

reg 3 as:   

(a) any individual, unless he suffers the loss in question in the course of carrying on—  

(i ) any regulated activity; or 

(ii) any activity which would be a regulated activity apart from any exclusion made by article 72 of the 

Regulated Activities Order (overseas persons); and 

(b) any person who is not an individual, unless he suffers the loss in question in the course of carrying on 

business of any kind; 

but does not include a government, a local authority (in the United Kingdom or elsewhere) or an international 

organisation.  
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 II The Disclosure of Intermediaries under the LCCP2012 (Business 

Insurance Contracts: Suggested Reforms): 

This independent duty of disclosure on the broker has been subject to much criticism and 

debate.
2114

 For business insurance, the LCCP2012 suggests some amendments on the duty of 

disclosure required from the intermediaries.
2115

 Specifically, the LCCP2012 proposes to 

widen the application of disclosure to include all kinds of brokers in the chain, not just the 

placing broker.
2116

 However, it limits the ambit of information disclosed by those brokers to 

include only information which is withheld or communicated to them in their capacity as 

brokers for that particular business assured, and information which the brokers avoided 

obtaining.
2117

 That implies that any information known or received by those brokers in a 

different capacity, for example as agents for other assureds, need not be disclosed.
2118

 In 

addition, the LCCP2012 suggests incurring liability on the business assured, where the 

insurer will be entitled to a remedy if the broker was involved in making reasonable enquiries 

on the business assured’s behalf, but did not disclose information which can be discovered by 

                                                                                                                                                        

(2) For the purposes of paragraph (1)(a), an individual who suffers loss in the course of effecting or carrying 

out contracts of insurance (within the meaning of article 10 of the Regulated Activities Order) written at Lloyd’s 

is not to be taken to suffer loss in the course of carrying on a regulated activity.” 

 

2114
 See for example LCCP2007 ; LCCP2012. 

2115
 LCCP2012 paras 7.1–7.78. 

 

2116
 LCCP2012 paras 7.54–7.65. 

 

2117
 Ibid.  

2118
 Ibid. 
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reasonable enquiries suiting the insurance operation in question in terms of size, complexity 

and kind.
2119

 That is compatible with the LCCP2012’s former suggestions of incurring 

liability on the business assured himself if no broker was involved for such type of 

information.
2120

 The final suggestion by the LCCP2012 is to remove section 19 (b) of the 

MIA1906.
2121

 The reason is that it seems unnecessary and carries no real added obligation on 

the assured.
2122

  

In the draft clauses of the Insurance Contract Law Draft Bill issued recently, 
2123

 section 19 of 

the MIA1906 was repealed as the draft Bill deals with the agent’s knowledge in other 

provisions.
2124

 The draft Bill aims to consider the agent’s knowledge and the information it 

withholds when acting on behalf of that  particular  proposer, and that will be applicable to all 

                                                                                                                                                        

2119
 Ibid.  

 

2120
 See part 6 in the LCCP2012. 

 

2121
 LCCP2012 paras 7.66–7.69; The section states that the broker is bound to disclose: “Every material 

circumstance which the assured is bound to disclose, unless it come to his knowledge too late to communicate it 

to the agent.” 

 

2122
 Ibid. 

 

2123
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014. 

2124
 See below. 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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the chain of brokers and not only the placing broker.
2125

  Therefore, the knowledge of the 

agent under the draft Bill can be imputed to the non-consumer proposer in the following 

methods: 

a. The agent can be included within  the individuals  who are under the responsibility to 

conduct insurance for the non-consumer proposer under section 5(2),(3) of the 

Insurance Contract Law Draft Bill, as the definition of those individuals  include those 

who conduct insurance on behalf of the non-consumer proposer in any capacity, e.g. 

agents, brokers.
2126

 Therefore the definition catches any classification or capacity to 

those who conduct insurance,  e.g. agent, brokers, and regardless of their position in 

the chain, e.g. producing brokers, placing brokers. 

b. The agent’s knowledge can be included within the duty of the non-consumer proposer 

to conduct reasonable search of information since he ought to know it under section 

5(4) of the Insurance Contract Law Draft Bill. The reasonable information search can 

include the agent’s knowledge provided it is available the non-consumer proposer, 

which will rule out the information withheld by the agent in the course of acting on 

behalf of other proposers.
2127

 

                                                                                                                                                        

2125
  The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft 

Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014, para 2.51. 

2126
 Insurance Contract Law Draft Bill, cl 5(5)(b). 

2127
 Ibid, cl 5(4); The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: 

Initial  Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014, para 2.52. 

http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
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It must be noted that the agent does not hold a duty to the insurer under the draft Bill, as the 

non-consumer proposer will be the only person owing a duty to the insurer to make a fair 

presentation of the risk.
2128

 The agent, on the other hand will have a professional duty of care 

as regards the proposer which precludes him from causing the proposer to be in breach of its 

duty to make a fair presentation of the risk.
2129

 

 III Disclosure Of Intermediaries Under The FSMA2000 
2130

 

In respect of disclosure requirements, the FSMA2000 numerated certain issues which must be 

disclosed by the intermediary to the customer. Issues which must be disclosed include the 

scope of the service they provide, and any fees or commissions they collect, in addition to 

general disclosure requirements.
2131

 The general disclosure requirements can be found under 

ICOBS 4.1, where the intermediary must disclose minimum information which is believed to 

give the customer a clear idea about who is he dealing with, and promote trust in the 

intermediary and the insurance industry before concluding the contract or on amendments or 

renewal. 
2132

 

                                                                                                                                                        

2128
  Insurance Contract Law Draft Bill, cls 3,4; The Law Commission And Scottish Law Commission, 

Reforming Insurance Contract Law: Initial  Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014, para 2.53. 

2129
  Ibid ; For contracting out of these rules see Ch 5 under 5.10. 

2130
 This section must be read in conjunction with  Ch 5 under 5.3 where other disclosure requirements are 

mentioned. 

2131
 See below. 

2132
 ICOBS 4.1.2 provides that : Prior to the conclusion of an initial contract of insurance and, if necessary, on 

its amendment or renewal, a firm must provide the customer with at least: 

(1)  its name and address; 

 

 

http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://fshandbook.info/FS/glossary-html/handbook/Glossary/C?definition=G218
http://fshandbook.info/FS/glossary-html/handbook/Glossary/R?definition=G1360
http://fshandbook.info/FS/glossary-html/handbook/Glossary/F?definition=G430
http://fshandbook.info/FS/glossary-html/handbook/Glossary/C?definition=G252
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Another type of disclosure which is required also before concluding the contract, or on 

amendments or renewal, is of the scope of mediation service that the intermediary provides, 

whether it is based on fair market analysis, tied to one or more insurers, or none of those. If 

the advice is not based on fair market analysis, the intermediary must inform the customers of 

their right to request the name of those insurers who are tied, or may be tied, with him.
2133

  

This disclosure of the intermediary’s scope of service is welcomed, since it helps the process 

of the imputation of the acts, errors or omissions of the intermediary on the assured or the 

insurer. Nonetheless, the question is: does this disclosure serve the customer? In other words, 

                                                                                                                                                        

(2)  the fact that it is included in the Financial Services Register and the means for verifying this; 

(3)  whether it has a direct or indirect holding representing more than 10% of the voting rights or capital in a 

given insurance undertaking (that is not a pure reinsurer); 

(4)  whether a given insurance undertaking (that is not a pure reinsurer) or its parent undertaking has a direct 

or indirect holding representing more than 10% of the voting rights or capital in the firm; and 

(5)  the procedures allowing customers and other interested parties to register complaints about the firm with 

the firm and the Financial Ombudsman Service or, if the Financial Ombudsman Service does not apply, 

information about the out-of-court complaint and redress procedures available for the settlement of disputes 

between the firm and its customers.  

  

2133
 ICOBS 4.1.6. provides,  

“1) Prior to the conclusion of an initial contract of insurance (other than a connected travel insurance 

contract)
2
 and, if necessary, on its amendment or renewal, a firm must tell the customer whether: 

 a) it gives advice on the basis of a fair analysis of the market; or 

(b) it is under a contractual obligation to conduct insurance mediation business exclusively with one or 

more insurance undertakings; or 

(c) it is not under a contractual obligation to conduct insurance mediation business exclusively with one or 

more insurance undertakings and does not give advice on the basis of a fair analysis of the market. 

 (2) A firm that does not advise on the basis of a fair analysis of the market must inform its customer that he has 

the right to request the name of each insurance undertaking with which the firm may and does conduct business. 

A firm must comply with such a request.” 

http://fshandbook.info/FS/glossary-html/handbook/Glossary/F?definition=G2992
http://fshandbook.info/FS/glossary-html/handbook/Glossary/I?definition=G568
http://fshandbook.info/FS/glossary-html/handbook/Glossary/P?definition=G936
http://fshandbook.info/FS/glossary-html/handbook/Glossary/I?definition=G568
http://fshandbook.info/FS/glossary-html/handbook/Glossary/P?definition=G936
http://fshandbook.info/FS/glossary-html/handbook/Glossary/P?definition=G832
http://fshandbook.info/FS/glossary-html/handbook/Glossary/F?definition=G430
http://fshandbook.info/FS/glossary-html/handbook/Glossary/C?definition=G252
http://fshandbook.info/FS/glossary-html/handbook/Glossary/F?definition=G430
http://fshandbook.info/FS/glossary-html/handbook/Glossary/F?definition=G430
http://fshandbook.info/FS/glossary-html/handbook/Glossary/F?definition=G419
http://fshandbook.info/FS/glossary-html/handbook/Glossary/F?definition=G419
http://fshandbook.info/FS/glossary-html/handbook/Glossary/F?definition=G430
http://fshandbook.info/FS/glossary-html/handbook/Glossary/C?definition=G252
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does it help the customer realise that he will be, for example, responsible for the 

intermediary’s acts? 
2134

 It must be borne in mind that the ICOBS does not require the 

intermediary to disclose who is he an agent for, which means that the assured is expected to 

know the results of that disclosure of the scope of service, i.e. that the intermediary is the 

agent of a certain party in the contract.
2135

  

The author’s view is that such disclosure of the scope of service is meaningless without a 

combined obligation of explaining its results. The customer, especially the consumer, will 

have no idea what are the significant results of the agent’s scope of service on the imputation 

of knowledge, acts or omissions. Even in the ICOBS itself, the line is blurred when it comes 

to the tied agents, especially without an official body determining the agent’s scope of 

service. Therefore, it is extremely unfair to lay the burden on the assured to know the results 

of the agent’s scope of service. Even if the results are explained, the burden of matching the 

service type to the result will still be on the assured, which can cause complications and 

misconceptions. Accordingly, the author suggests that the intermediary discloses in a direct 

manner who is he agent for, to avoid any misconceptions and to clarify the results of  the 

scope of services he provides to the assured.
2136

  

To ensure full transparency with the customer, the ICOBS required full disclosure by the 

intermediary of fees that do not include premiums and which are taken for the reason of 

mediation activities before the conclusion of the insurance contract or before liability is 

                                                                                                                                                        

2134
 See also ICOBS 5.3.3 for the meaning of fair analysis of the market as the intermediary “must give that 

advice on the basis of an analysis of a sufficiently large number of contracts of insurance available on the 

market to enable it to make a recommendation, in accordance with professional criteria, regarding 

which contract of insurance would be adequate to meet the customer's needs.” 

2135
  See above for discussion on that the CIA2012 did not provide a clear solution for this. 

2136
 See also above under 6.2.1 in regards the suggestions for the CIA2012.  
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incurred, and that disclosure will also include any fees which can incur during the policy.
2137

 

As for commissions, the intermediary is not required to disclose them directly and for all 

kinds of assureds; he is only required to do so upon the customer’s request, if it is a 

commercial customer.
2138

 That means that consumers cannot request the intermediary to 

disclose such commissions. This is interesting, as commercial customers can pressure the 

intermediary to disclose such commissions since they are in a more powerful position, as a 

business, to negotiate the particularities of the contract, especially large businesses. On the 

other hand, consumers cannot perform such negotiations with the intermediary, since their 

position is not commanding enough to pressure the broker to disclose his commissions. 

Therefore, the author suggests that such disclosure of commission must be for all kinds of 

assureds, and especially consumers.
2139

 The author does not consider that there should be 

differences in disclosure requirements depending on the type of the assured; as discussed in 

chapter 5, if the law is unjust it must be altered for all kinds of assureds. 

Also, the ICOBS provides a general provision regarding the commercial customers which 

extends the disclosure to any remuneration from any arrangement, e.g. payments relating to 

volume of sales and not only confined to commission.
2140

 The commission disclosure 

requirements apply even if the intermediary is not considered an agent for the business 

customer, as they come on top of the fiduciary duty.
2141

  

                                                                                                                                                        

2137
 ICOBS 4.3.1. , 4.3.2.  

 

2138
 ICOBS 4.4.1. 

 

2139
 See below under 6.3.2. for comparison of the matter in Saudi insurance laws. 

2140
 ICOBS 4.4.2. 

2141
 ICOBS 4.4.3. 
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Also, as mentioned in chapter 5, the intermediary must ensure that the commercial customer 

knows what type of information must be disclosed, and that can be by explaining the 

disclosure duty of material information, and the consequences of failing to disclose, as well as 

by asking clear questions of material information to the insurance. 
2142

 For consumers, the 

intermediary has to explain the duty to take reasonable care not to misrepresent and the 

results of being negligent, deliberate or reckless in making a misrepresentation.
2143

 Also he 

has to ask clear and unambiguous questions to customers on the matters relevant to the 

insurance contract or the variation.
2144

Another significant point is the conflict of interest that 

the intermediary can have by being an agent for the assured but paid by the insurer, partly by 

the premiums paid by the customer, and partly by fees, or another type of commission, such 

as contingent commissions.
2145

 This matter is very important, but the ICOBS mentioned it 

only in the realm of claims handling.
2146

 However, a general conflict of interest provision 

which can apply to the insurance intermediary  in this case  can be found in  the  Senior 

Management Arrangements, Systems and Controls Sourcebook (SYSC), 
2147

 which require 

that reasonable measures must be taken  to determine  the conflict of interest which can occur 

during performing  a service.
2148

 Also, any conflict of interests should be managed effectively 

                                                                                                                                                        

2142
 ICOBS 5.1.4. 

2143
 Ibid. 

2144
 Ibid. 

2145
 See also above under 6.2.1. 

2146
 ICOBS 8.3.3. 

2147
 The FCA Handbook , Senior Management Arrangements, Systems and Controls Sourcebook (SYSC). 

2148
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to prevent any material harm or damage to the customer’s interests.
2149

 However, even these 

measures can reduce the problem, but still the assured may not be certain if  such measures 

and management of conflict of interest are enough to prevent him from any harm or not. 

It must be mentioned that the assured can claim damages under section 150 of the 

FSMA2000, which is now replaced by section 138D of the Financial Services Act 2012 
2150

  

when the broker breaches those statutory duties and the assured suffers a loss, provided it 

satisfies the conditions.
2151

  

  

  

                                                                                                                                                        

2149
 SYSC 10.1.7 R. 

2150
 Financial Services Act 2012, sch18, prt 1, s 12. 

2151
 The claimant must be a "private person” who suffered loss because of the authorised person’s breach. A 

private person is defined by the Financial Services and Markets Act 2000 (Rights of Action) Regulations 2001, 

reg 3. 
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 6.3 INSURANCE INTERMEDIARIES DUTY OF GOOD FAITH, 

DISCLOSURE, AND HONEST REPRESENTATION IN SAUDI 

INSURANCE LAWS 

 6.3.1 The Legal Position Of Insurance Intermediaries In Saudi Insurance 

Laws 

Before the promulgation of the LSCIC2003 in Saudi Arabia, insurance mediation was 

practised in a chaotic manner, with no specific rules or supervision.
2152

 Even the CCL1931 

did not mention anything about insurance mediators in its section on insurance. The market 

was full of insurance professionals, such as brokers, agents, and advisors, but their degree of 

professionalism varied considerably and caused confusion for their customers. In fact, many 

of these professionals tagged themselves with professional names just to create a false image 

to customers, exploiting the lack of an official authority to supervise their activities. The real 

capacity of those bodies to perform what they tagged themselves to be may have been known 

to their competitors, but was not known in any way to their customers.  

The legal and professional position of the insurance intermediaries has improved 

dramatically, since it has been clarified to a great extent with the promulgation of the 

LSCIC2003 and the IMCOCR2008. However, the most welcomed support in terms of 

clarification is the wholly dedicated regulation, i.e. the Regulation for Insurance 

Intermediaries ‘RII2011’, which was issued on 12 October 2011.
2153

 Hence, discussion will 

                                                                                                                                                        

2152
 See Ch 3. 

2153
 See <http://www.sama.gov.sa/sites/samaen/Insurance/InssuranceLib/PC_ISD_Intermediaries_Regulation 

_E.pdf > accessed 16 October 2011. 
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474 

 

 

be confined to the RII2011, as the most comprehensive code dedicated to regulate insurance 

mediation.
2154

  

In contrast with English insurance laws, Saudi insurance laws have provided clear distinction 

between the types of mediation activities and the related agency consequences.  

First of all, it is important to note that the term ‘intermediary’ under the RII2011 includes 

insurance agents and insurance/reinsurance brokers.
2155

 Hence, other professionals, such as 

loss adjusters or claim handlers, are not considered intermediaries and are therefore excluded 

from the ambit of the regulation.
2156

 This is similar to a certain extent with the IMD in 

excluding such professions from the insurance mediation activities.
2157

 

Under the RII2011, the intermediary must be a juristic entity, and not a natural person.
2158

 An 

insurance agent under the RII2011 is defined as a,  

“Juristic entity that for compensation represents the insurance company to solicit, procure 

and negotiate insurance contracts.”
2159

 

An insurance broker is defined as follows:  

                                                                                                                                                        

2154
 Even though LSCIC2003 and the IMCOCR2008 contain articles that regulate insurance intermediaries, the 

RII2011 is considered more detailed as it contains those issues covered by the LSCIC2003 and the 

IMCOCR2008 and more. Hence, the author confined the discussion to the RII2011 only.  

 

2155
 Prt1, Art 4 RII2011.  

2156
 Ibid. 

 

2157
 IMD [2003] OJ L9/3, Art 2(3). 

2158
 Prt 1, Art 4 RII12011. 

2159
 Ibid. 
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“[A] juristic entity that for compensation negotiates with the insurance company in order to 

conduct insurance services for policyholders.” 
2160

 

Based on the above, it is obvious that under the RII2011 agents and brokers stand for 

different meanings. Those who are tagged as ‘insurance agents’ are considered the insurer’s 

agent, and they include those who represent the insurer for conducting the insurance contract. 

On the other hand, those who are tagged as ‘insurance brokers’ are considered the assureds’ 

agents and they conduct insurance services for the assureds with the insurer. The insurance 

‘agent’ who is considered the insurer’s agent, under the RII2011, does not have the right to 

represent more than one insurer, unless it has a prior approval from SAMA.
2161

 Hence, it can 

be stated that the term ‘insurance agent’ under the RII2011 includes single-tied and multi-tied 

agents where they will be both considered the insurer’s agent.  In any case, the intermediary 

must ensure that he explains to the insured the nature of the service provided and the 

relationship between the parties.
2162

  It must be noted that the IMCOCR2008 as mentioned in 

chapter 5 confirms that the company must inform the assured of its legal nature and 

relationship with him: whether it is an insurer itself, or acting on behalf of the insurer, or 

acting on behalf of the assured.
2163

 Therefore, the insurance intermediary is required to 

disclose clearly who he is agent for: whether he is an agent of the assured or the insurer. This 

position is more decisive and favourable than the ICOBS which only requires the 

intermediary to disclose the scope of service he provides, e.g. if he was conducting a fair 

                                                                                                                                                        

2160
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2161
 Part 4, Art 31(c) RII2011. 

 

2162
 Part 2, Art 8 RII2011. 

 

2163
 Art 30 IMCOCR2008. 
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analysis of the market, but is not required in a direct manner to disclose who he is agent 

for.
2164

 

The significance of the legal position of the intermediary in terms of who he represents lies in 

the imputation of his acts, e.g. misrepresentations and non-disclosure, or knowledge to the 

right party in the insurance contract, whether it is the insurer or the assured, and its related 

consequences. Nonetheless, the type of broker or agent liable, whether the placing or 

producing broker, is not as clear compared to English insurance laws, where it is established 

that liability lies on the placing broker alone within the chain of brokers.
2165

 

It is interesting to note that in the realm of the intermediaries’ obligations towards the 

assureds; one obligation includes refraining from influencing or pressuring assureds, and 

reminding them that all the answers and statements are their responsibility as assureds.
2166

 

Such an obligation can raise serious questions about the liability of those intermediaries for 

any misrepresentation, non-disclosure, error, omission, or advice they can give the assureds. 

If the obligation were interpreted strictly, that may mean that no responsibility whatsoever 

can be imputed on the intermediary in the insurance transaction, which is rather an extreme 

result. The author’s opinion is that such an obligation does not deprive the intermediary from 

all his liabilities under the agency law principles, and that burdening assureds with the sole 

responsibility of the answers and statements is limited to the answers documented in the 

proposal form. In other words, the intermediary will not be liable for any misrepresentation or 

non-disclosure in respect of completing the proposal form only, and not to other aspects of 

the insurance transaction. This result is supported by the subsequent subsection of the article, 
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 See above under 6.2.1; ICOBS 4.1.6.  
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 See above under 6.2.2.  

2166
 Part 6, Section B, Art 44(b) RII2011. 
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which lays an obligation on the intermediary to remind the assureds to check their answers 

carefully in the documents.
2167

  

Hence, the position of the intermediary in Saudi insurance laws, whether he is an agent for 

the assured or the insurer when completing the proposal form, seems to be strict and adopts 

that all the answers and statements in the proposal form are the responsibility of  the assureds. 

English insurance laws seem to share the same strict result regarding completing the proposal 

forms as their liability will be on the assured.
2168

  

 

 6.3.2 The Duty Of Good Faith And Disclosure Of Insurance Intermediaries 

Under Saudi Insurance Laws 

Saudi insurance laws provide a general duty of good faith on the intermediaries in their 

conduct of insurance transactions. Part 2, Art 8 of the RII2011 provides that,  

“Intermediaries shall comply with the rules of professional conduct by fulfilling the following 

requirements: 

a) Act in an honest, transparent and fair manner, and fulfil all of their obligations towards 

clients, as stipulated by Saudi Arabian laws and regulations. Where these obligations have 

not been fully codified, companies should abide by internationally accepted best practices.” 

This general duty of honesty or good faith is a positive step, since it can catch any incidents 

of bad faith which are not mentioned separately. Also, it implies avoiding misrepresentation 

and non-disclosure by the insurance intermediaries. Such a general requirement is not 
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shocking, considering that general contract law in Saudi Arabia relies on good faith and views 

it as a priority as part of the obedience to the precepts of Islam.
2169

 Moreover, such a duty 

follows the general trend in Saudi insurance laws which tend to the more insured-friendly, 

and it is logical considering that such duty is also required from the insurer and the insurance 

intermediaries in the IMCOCR2008, and from the assured and the insurer  in the practice of 

the IVDRC.
2170

  

Regarding disclosure,
2171

 the RII2011 in the realm of information furnishing, creates an 

obligation on insurance intermediaries, to request their customers to provide a full and fair 

disclosure of  all material information they know, and to explain to them the consequences of 

non-disclosure or any inaccuracy.
2172

  Also, the RII2011 in the realm of sales practices 

provides that intermediaries must explain to the clients about the importance of providing 

disclosure of material information to the coverage. Explaining to the clients their obligation to 

disclose and its importance is not confined to pre-contractual information, but also includes 

any subsequent changes after the commencement of the contract which can affect the 

insurance cover during the policy, as the intermediaries must explain to the clients the 

importance of such disclosure.
2173

  Such obligations on the intermediaries are similar to those 

required from insurers and intermediaries in the IMCOCR2008, which was argued in this 

thesis to be a favourable approach.
2174

 However, in the RII2011 the obligation on the 
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 See Ch 3. 

2170
 Ibid ; Art 11, IMCOCR2008. 
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 See other disclosure requirements on the intermediary in the IMCOCR2008 in Ch 5 under 5.3. 
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 Section B, Art 43(f), Art 44(a) RII2011. 
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intermediary is not just to inform the clients of their duty of disclosure, like that which is 

required in the IMCOCR2008,
2175

 but to explain further the duty and its importance and 

explain the consequence of breach, which reflects more protection to the client.
2176

 The author 

supports such approach, and argued earlier in favour of including an explanation requirement 

in the IMCOCR2008.
2177

 Those requirements are similar to those under English insurance 

law.
2178

  

Moreover, renewal notices must be checked by the intermediaries to ensure including a 

reminder to clients about disclosing any material changes which can affect their cover, from 

the start of cover or from the last renewal date.
2179

  

The RII2011 places a general obligation on the insurance intermediaries to reveal to the 

insurer any information or documents which relates to the customers, and which may affect 

the insurer’s offer of coverage, or affect the conditions or the price of the policy.
2180

 Even 

though the article does not distinguish between the independent duty of the intermediary in 

disclosure and the assureds’ duty of disclosure, subsequent articles in the RII2011 indicate 

that the disclosure meant is the disclosure by the assured. This can be inferred from Art 44(e), 

which reads as follows,  
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 Art 32, 42 IMCOCR2008. 

2176
 Section B, Art 43(f), Art 44(a), Art 44(d) RII2011. 

2177
 See Ch 5 under 5.3.1. 
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 See above under 6.2.2 ; ICOBS 5.1.4 ; Jones v Environcom Ltd [2010] EWHC 759 (Comm), [2010] Lloyd’s  

Rep IR 676; See also Synergy Health (UK) Ltd v CGU Insurance Plc [2010] EWHC 2583 (Comm),  [2011] 

Lloyd's Rep  IR 500. 
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“Intermediaries shall: e) disclose on behalf of clients all material facts within their 

knowledge and give a fair presentation of the risk profile of clients to the insurance 

company.” 

That means that, unlike the MIA1906,
2181

 insurance intermediaries under Saudi insurance 

laws do not have an independent duty of disclosure. In other words, they do not have to 

volunteer material information to the insurer which they have knowledge about or should 

have knowledge about, in any capacity, other than that information communicated to them by 

their clients who seek insurance. For that reason, their duty is nothing but mere 

communication of material information that the assureds have disclosed.  

The author supports this approach by the Saudi insurance laws, and recommends a similar 

approach be followed by the MIA1906, by abolishing the independent duty of disclosure 

provided in section 19 (a). This recommendation is logical, since the contract of insurance is a 

contract between the assured and the insurer and therefore its validity must not depend on 

information held by someone who is not part of the contract. It may be argued that an 

insurance intermediary is part of the contract by being an agent of the assured or the insurer 

as the case maybe. Nonetheless, it must be remembered that the intermediary is not 

represented in the contract by his own capacity, and the results of the contract will not affect 

him personally. In the previous chapter, the author argued in favour of the abolishment of the 

duty of disclosure on part of the assureds,
2182

 and that applies a fortiori to insurance 

intermediaries. 

This abolishment can be opposed by the fact that it encourages fraud between intermediaries, 

through concealing material information from the insurer. In the author’s view, this situation 
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can be prevented by articulating provisions of fraudulent concealment of material information 

by the intermediary. This information must be confined to what is known to the intermediary 

in his capacity as an intermediary for the assured in the course of the relevant transaction, not 

in his own knowledge or in his professional capacity in general. Such a provision can catch 

fraud by the intermediaries who know material information and yet deliberately conceal it. 

The reason behind suggesting confining the information in this way is that in no stages of the 

contract  the intermediary is treated as part of the contract with his own capacity. 

Accordingly, there is no reasonable ground to treat him as such for disclosure purposes. 

Another point to bear in mind is that in the CIA2012 the duty of disclosure is abolished as a 

whole for consumers.
2183

 Therefore, it seems more logical to narrow the information that must 

be disclosed to only that known to the intermediary in his capacity as an intermediary in the 

relevant transaction, and only when it would constitute fraud not to disclose it. Moreover, 

such a suggestion could lead to avoiding possible conflicts with confidentiality issues, if the 

intermediary has to disclose information known to him in his professional capacity in general.  

Another type of disclosure that can be found in the RII2011 is the disclosure of 

commissions.
2184

 An intermediary is bound to disclose to his client any proceeds or 

commissions related to his policy.
2185

  Also, the intermediary must notify the clients in 

writing of any further fees or charges for the services related to the policy.
2186
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In contrast, disclosure of commission by insurance intermediaries in English insurance laws is 

less transparent. The intermediary is bound to disclose his commission only if requested by 

the client and not voluntarily.
2187

 In addition, the client requesting such a disclosure must be 

classified as a commercial client, which means that consumers do not have this right to 

request such information.
2188

 However, under Saudi insurance laws, the intermediary must 

disclose his commission for the services he provides for all kinds of clients.  

The author argued earlier against this position and in favour of including all kinds of clients 

in disclosure of commission.
2189

 The question that lingers is: does disclosure of commission 

really achieve fairness for the assured? Compensation of  intermediaries  can take many 

forms, such as premium-based commissions, contingent commissions, fees for services, and 

non-cash compensations.
2190

 Contingent commission is a percentage of the premium based on 

factors such as profitability, persistency and volume of business placed on the insurer and 

constitutes about 4–5% from the brokers’ revenues.
2191

 Its dependence on such factors makes 

it the most controversial compensation for the insurance intermediary, since it can create a 

good case of conflict of interest, namely the interest of the assured to have cheap premiums 

and a suitable cover for his needs on one hand, and the interests of the intermediary in sealing 

the deal with the insurer who pays him the best contingent commission on the other. This 

commission can result in an expensive premium with no need for it and can compromise the 

urge to search for low prices which can be more suitable to the assured’s needs. The author 
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does not intend to question such a compensation scheme, which is considered a market 

practice. However, it is important to explore how much benefit there is for disclosing this 

commission to assureds.  

True, assureds may have the awareness after commission disclosure and the chance to make 

informed decisions. However, what if they still have doubts about a conflict of interest? Does 

disclosing the commission practically dispel such doubts, or is it just a fact they must accept 

without a choice? The author’s view is that such a disclosure may have the appearance of 

benefiting the assured, but is useless in terms of removing such conflict of interest. It cannot 

be denied that such a disclosure can give the assured the chance to negotiate an informed deal 

with other arrangements, but on the other hand that chance can only be grasped by big 

businesses that are in a powerful position to negotiate the terms of the contract. Therefore, 

consumers and small businesses will be stripped of any benefit from such a disclosure, as 

they will not have true choice or a chance to remove any potential harm from such 

commissions. 

Having said that, it is worth noting that the RII2011 places considerable precautionary 

provisions to prevent any conflict of interest between the brokers and their clients, to avoid 

any commission influence.
2192

 First of all, it announces that brokers must “take reasonable 

measures to identify and address conflict of interest” to maintain fairness in the client’s 

treatment and must place the interests of the clients above their own interests in case of any 

conflict.
2193

 Moreover, brokers have to provide clients with comparisons between potential 

policies from different insurance companies and justify their recommendation for the best 

                                                                                                                                                        

2192
 See below. 
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protect the assureds from the conflict of interest in commissions , see above under 6.2.1. and 6.2.2.  
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policy explaining its limits and benefits.
2194

 The selection of the policy in question must not 

depend on the commission that the broker gains from the insurance company or on the 

associations of the intermediary with some insurance companies.
2195

 Also generally, 

intermediaries must not encourage their customers to annul their present insurance policies or 

to disapprove any other offers for coverage based on unfair assessment driven by the urge to 

increase commission.
2196

 As said before in the English position, even these measures can 

reduce the problem, but still the assured may not be certain if  such measures and 

management of conflict of interest are enough to prevent him from any harm or not.
2197

 

However, the IMCOCR2008 as mentioned in chapter 5 provides that any conflict of interest 

must be disclosed disregarding any measures taken which puts the customer in the picture 

from the beginning.
2198
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 Part 2, Art 9(b) RII2011. 

2195
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 6.4 CONCLUSION 

It can be concluded that a general duty of honesty and fairness as part of the intermediaries’ is 

found in Saudi insurance laws.
2199

 Regarding the determination of the exact legal position of 

the intermediary to impute knowledge, errors and omissions, whether on the assured or the 

insurer, English insurance laws incur liability only on the placing broker and  treat the 

insurance intermediary as the assured’s agent unless he is the insurer’s appointed 

representative or under his direct control. However an independent broker who is usually 

regarded as the assured’s agent, may be considered as the insurer’s agent if he has the 

authority to bind cover, whereas the situation of single and multi-tied agents is still not clear 

with inconsistent cases.
2200

 Moreover, case law developed a rule where the intermediary will 

be always the assured’s agent in filling in proposal forms.
2201

 The CIA2012, which only 

concerns consumer assureds, numerates certain cases where the intermediary is the insurer’s 

agent and where these are not satisfied, the intermediary will be presumed to be an agent for 

the assured.
2202

 However, the situation is not decisive and depends on the relevant 

circumstances to suggest that the intermediary is an agent for the insurer or the assured. The 

author discussed the need for a more clear approach for consumers.
2203

  

On the other hand, in Saudi insurance laws it is not clear on which broker the liability will be 

incurred, but a distinction is placed between ‘insurance agents’ who are considered the 

insurers’ agents and represent the insurer including single-tied and multi-tied agents,  and 
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‘brokers’ who are the considered the assureds’ agents and conduct insurance services for the 

assured with the insurer.
2204

 An approach of decisiveness regarding answers in the proposal 

form is adopted, together with burdening the assured with the whole responsibility of his 

answers, which is somehow similar to the English position.
2205

  

Under the MIA1906 which applies only to business insurance, disclosure of the 

intermediaries includes disclosing information that must be disclosed by the assured, and an 

independent duty of disclosure on the intermediary to disclose material information known to 

him or should have been known by him. Failure to disclose such information gives the insurer 

the right to avoid the policy
2206

  Also, the agent can be liable to his principle in damages.
2207

  

The LCCP2012 suggests that all intermediaries acting on behalf of a certain business assured 

must disclose the information they withhold or receive in their capacity as agents of that 

business assured only, and any information they avoided to possess in a deliberate manner.
2208

 

Additionally, the LCCP2012 proposes that a  remedy against the business assured will exist  

in case of the failure by his broker who is required to make reasonable enquiries on his behalf 

to disclose matters which could have been revealed by such reasonable enquiries 

proportionate with the circumstances of the insurance conducted.
2209

 Finally, the LCCP2012 

proposes the abolishment of section19 (b) of the MIA1906.
2210

 The Insurance Contract Law 

                                                                                                                                                        

2204
 See above under 6.3.1. 

2205
 Ibid. 

2206
 See above under 6.2.2. 

2207
 Ibid. 

2208
 Ibid. 

2209
 Ibid. 

2210
 Ibid. 



487 

 

 

Draft Bill incorporated most of the LCCP2012 proposals and proposed that section 19 of the 

MIA1906 is to be repealed and that alternative  provisions will apply.  

Under the FSMA2000, the intermediary has to disclose information regarding his identity, the 

scope of service provided, fees and commissions if requested by commercial customers.
2211

 

The author argues the advantages of disclosing the intermediary’s scope of service and 

suggests an explanation of the results of providing a type of service to the assured.
2212

 Also, 

the author argues in favour of including all kinds of assureds in disclosure of commission.
2213

 

The breach of such requirements can give a claim in damages for the assured under section 

150 of the FSMA2000, which is now replaced by section 138D of the Financial Services Act 

2012.
2214

 

In contrast, the Saudi insurance laws only place on the intermediary a disclosure duty of 

material information that should be disclosed by the assured, with no independent duty on the 

intermediary, which was argued to be a favourable approach.
2215

 Other aspects of disclosure 

include disclosure of proceeds and commissions, the real benefit of which the author 

questions, together with the measures included to avoid conflict of interest.
2216
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It must be remembered that the insurance intermediaries’ role is vital in many insurance 

transactions, especially in the English market.
2217

 The significance of their role cannot be 

denied as in many transactions they can have the authority to sign the proposals to the extent 

that the actual assured seems to be isolated.
2218

 Such significance justifies the need for more 

clarity in laws surrounding their performance of duties in both systems.  

The remedies available for the insurance parties if that duty is breached will be reviewed in 

the next chapter, for both Saudi and English insurance laws. 

  

                                                                                                                                                        

2217
 See above under 6.1. 

2218
 Ibid. 
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 7.1 INTRODUCTION 

In the earlier chapters, the main elements relating to the duty of good faith were discussed.
2219

  

In this chapter, the remedies available to the parties when this duty is breached will be 

analysed.  The legal remedies available to the parties of the contract if the duty of good faith 

is breached are important to provide protection for the innocent party and to protect the 

existence of duty itself. The problem is that remedies may be too extreme or too lenient to 

fulfil such aims. In the MIA1906 for example, the harshness of the all or nothing remedy 

when the duty of good faith is breached
2220

 raised considerable criticisms
2221

 and made courts 

try to limit the duty as much as possible to escape from its extreme consequences.
2222

 Another 

                                                                                                                                                        

2219
 See Ch 5 and Ch 6.  

2220
  See MIA1906, s 17 and below.  

2221
  See for example, H. Bennett, ‘Mapping the Doctrine of Utmost Good Faith in Insurance Contract Law’ 

[1999] LMCLQ 165, 211; Sir A. Longmore, ‘An Insurance Contracts Act for a New Century’ [2001] LMCLQ 

356, 366; P. Eggers, ‘Remedies for the Failure to Observe the Utmost Good Faith’ [2003] LMCLQ 249, 255; 

That led to several reform proposals by the Law Commissions for business and consumer insurance, and for 

consumers the proposals ended up by adopting the CIA2012 ; See LCCP2007; LCCIL2009;  LCCP2011 ; 

LCCP2012. 

2222
 For example, fraudulent claims and good faith were treated as separate  issues to escape the remedy of 

avoidance ab initio (K/S Merc-Scandia XXXXII v Lloyd's Underwriters (The Mercandian Continent) [2001] 

EWCA Civ 1275, [2001] Lloyd’s Rep IR 802 ; Agapitos v Agnew (The Aegeon) (No 1) [2002] EWCA Civ 247, 

[2002] Lloyd's Rep IR 57) ; Also  in  Gan Insurance Co v Tai Ping Insurance Co (No2)  [2001] EWCA Civ 

1047, [2000] Lloyd’s Rep IR 667 (Mance L J)  the obligation of the insurer to consider the assured’s interests 

when negotiating with third parties was classified as a contractual obligation rather than a post-contractual duty 

of good faith; See Ch 5 under 5.9 for more. 
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problem is when there are no clear remedies provided in the laws like in Saudi insurance laws 

for example which causes uncertainty and predictability issues.
2223

   

This chapter will provide an insight to the  legal remedies available when the duty of good 

faith is breached in English and Saudi insurance laws. The chapter will begin by reviewing 

the English legal remedies for pre-contractual breaches of good faith in the MIA1906 which 

now applies only to business assureds, the FCA rules and the FOS. It will then examine the 

remedies in consumer insurance contracts  under the CIA2012,
2224

 along with the suggested 

business reforms as they are in the LCCP2012 and the draft clauses of the Insurance Contract 

Law Draft Bill, and the issues related to the loss of the right to avoid and damages. After that, 

the legal remedies for post-contractual breach of good faith will be considered including 

issues of fraudulent claims and damages for late payment of claims by the insurer. In the 

second part of the chapter, the legal remedies of breaching the duty of good faith will be 

explored in Saudi insurance laws and regulations and specifically under the CCL1931, the 

LSCIC2003, the IMCOCR2008, and the AFR2008. Also they will be reviewed in the UCMIP 

and in the practice of the IVDRC. Finally, the author develops suggestions and 

recommendations to arrive at what can be suitable remedies for breaching the duty of good 

faith in Saudi insurance laws.   

This chapter will complete the comparison between the English and the Saudi Insurance laws 

as regards the duty of good faith. It will provide a fuller picture of the duty by explaining the 

consequences of breaching it, which is important to comprehend the duty as a whole in each 

system. It will provide suggestions to develop the remedies to have a more just and fair 

approach towards them in Saudi insurance laws. 

                                                                                                                                                        

2223
 See below for more.  

2224
 The CIA2012 received the royal assent 8

th
 of March 2012 and came into force on the 6

th
 of April 2013 

(Commencement order 2012, SI 2013/450).  
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 7.2 LEGAL REMEDIES IN ENGLISH INSURANCE LAW 

 7.2.1 Remedies For Pre-Contractual Breach Of The Duty Of Good Faith 

 I MIA1906 (Business Insurance Contracts: The Current Position) 

The remedies provided in the MIA1906 apply now only to business insurance contracts after 

the enforcement of the CIA2012 which will be applied to consumer insurance contracts 

instead of the MIA1906.
2225

   

The MIA1906 provides avoidance as the only remedy available to the insurer and the assured 

if the duty of good faith is not observed by either of the parties in the insurance contract.
2226

 

Also, under the MIA1906, when the assured fails to disclose or misrepresents material 

information, the insurer’s remedy will be the avoidance of the contract. 
2227

 The avoidance 

remedy will be ab initio, returning the parties to their position before the existence of the 

contract. 
2228

 In that sense, all claims will be refused, and premiums returned, aiming to return 

the parties as they were before conducting the contract.
2229

 However, for the premiums, if the 

                                                                                                                                                        

2225
 See above. 

2226
 MIA1906, s 17. 

 

2227
 MIA1906, ss 18-19 ; It must be noted that the insurer cannot  affirm the contract  and refuse  the claim 

(Anderson v Fitzgerald (1853) 4 HL Cas 484; Biggar v Rock Life [1902] 1 KB 516). 

2228
 Brit Syndicates Ltd v Italaudit SpA [2008] UKHL 18, [2008] Lloyd's Rep IR 601. 

2229
  Ibid, MIA1906, s 84(1); West v National Motor and Accident Insurance Union [1955] 1 All ER 800; 

Intermunicipal Realty & Development Corp v Gore Mutual Insurance Co [1981] 1 FC 151. 
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policy provides otherwise, or in case of fraud, the premiums will not be returned.
2230

 The 

remedy is all or nothing, and the proportionality principle is not applied.
2231

  

If avoidance by the insurer was not justified,
2232

 the assured will have the right for damages as 

the insurer will be in breach of the contract allowing repudiation.
2233

 The damages will 

include losses incurred by the assured because of the insurer’s conduct. Also, the assured will 

have the right to terminate the contract from the date of breach or to affirm it, and here the 

insurer can defend himself with any available defence for him after repudiation.
2234

  

The controversial, one-sided remedy for breaching the duty of good faith under the MIA1906 

has attracted judicial
2235

 and academic
2236

 debates criticising its harshness and unsuitability 

                                                                                                                                                        

2230
 MIA1906, s 84(1); Broad & Montague Ltd v South East Lancashire Insurance Co Ltd (1931) 40 Ll LR 328; 

The fraud exception is clear for marine insurance cases, but less clear for non-marine insurance cases.  

2231
 It must be noted that proportionality is applied as will be seen below in the CIA2012 regards careless 

misrepresentation;  It must be noted that avoidance  by the insurer can be by notifying the assured or by having a  

declaratory court  relief ;  K/S Merc-Skandia XXXXII v Certain Lloyd’s Underwriters (The Mercandian 

Continent) [2001] EWCA Civ 1275, [2001] Lloyd’s Rep IR 802 ; R. Merkin, Colinvaux’s Law of Insurance (2
nd

 

supp, 9
th

 edn, Sweet and Maxwell 2013) para 6-075. 

2232
 This can be imagined if there is:  no misrepresentation, or no non-disclosure, or no materiality, or no 

inducement to the contract by the risk presented, or if the duty of good faith or the breach of it, is waived; R. 

Merkin, Colinvaux’s Law of Insurance (9
th

 edn, Sweet and Maxwell 2010) para 6-075.  

2233
 Transthene Packaging v Royal Insurance (UK) Ltd [1996] LRLR 32. 

 

2234
  Ibid. 

 

2235
 For example, K/S Merc-Scandia XXXXII v Lloyd's Underwriters (The Mercandian Continent) [2001] EWCA 

Civ 1275; [2001] 2 Lloyd's Rep 563 [45] (Carnwath J).  
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for the 21
st
 century, and made courts try to limit the duty as much as possible to escape from 

its extreme consequences.
2237

   This led to several reform proposals by the Law Commissions, 

2238
 and for consumers, the proposals ended up by adopting the CIA2012.

2239
 One of the 

criticisms was that the remedy of avoidance ab initio may not be proportionate with the 

breach, which gives the feeling of a penalty element.
2240

 Insurers can avoid the contract and 

refuse all claims even if the breach was minor  and the assured will be denied  all his claims, 

even if they are fully paid for.
2241

 Also, such a remedy does not consider the state of mind of 

the assured: whether he is deliberate, honest, or negligent when committing such a breach, 

which seems unfair for the reasonable assured.
2242

 It must be borne in mind that the assured 

                                                                                                                                                        

2236
 For example, Sir A. Longmore, ‘An Insurance Contracts Act for a New Century’ [2001] LMCLQ 356, 366 ; 

P. Eggers, ‘Remedies for the Failure to Observe the Utmost Good Faith’ [2003] LMCLQ 249, 255;
 
H. Bennett, 

‘Mapping the Doctrine of Utmost Good Faith in Insurance Contract Law’ [1999] LMCLQ 165, 211. 

 

2237
 For example, fraudulent claims and good faith were treated as separate  issues to escape the remedy of 

avoidance ab initio (K/S Merc-Scandia XXXXII v Lloyd's Underwriters (The Mercandian Continent) [2001] 

EWCA Civ 1275, [2001] Lloyd’s Rep IR 802 ; Agapitos v Agnew (The Aegeon) (No 1) [2002] EWCA Civ 247, 

[2002] Lloyd's Rep IR 57) ; Also  in  Gan Insurance Co v Tai Ping Insurance Co (No2)  [2001] EWCA Civ 

1047, [2000] Lloyd’s Rep IR 667 (Mance L J)  the obligation of the insurer to consider the assured’s interests 

when negotiating with third parties was classified a contractual obligation rather than a post-contractual duty of 

good faith; See Ch 5 under 5.9 for more. 

 

2238
 For example LCCP2007; LCCIL2009; LCCP2011; LCCP2012.  

2239
 The CIA2012 received the royal assent 8

th
 of March 2012 and came into force on the 6

th
 of April 2013 

(Commencement order 2012, SI 2013/450). 

2240
 LCCP2007 paras 2.1–2.40. 

2241
 Ibid. 

2242
 Ibid. 
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contracted for insurance to have a peace of mind and such a result defeats his reasonable 

expectations in providing cover and affects his trust in the industry as a safety net.
2243

 Adding 

to the dilemma, courts have not developed alternative remedies such as damages, which can 

be more appropriate than the current remedy and suggestions for damage were refused.
2244

 It 

                                                                                                                                                        

2243
 LCCP2007 paras 1.38–1.73. 

 

2244
 Damages were suggested by  Steyn J  with reservations  as a remedy available to the assured against the 

insurer on the basis of tort of negligence instead of damages due to the insurer’s breach duty of good faith  in 

Banque Keyser Ullman SA v Skandia (UK) Insurance Co Ltd [1987] 2 All ER 923, but that was rejected by the 

Court of Appeal in  La Banque Financière de la Cité SA v Westgate Insurance Co Ltd [1989] 2 All ER 952, 

[1990] 2 All ER 947,  where the view was that tort cannot govern a commercial contract relationship between 

the parties, and the only situation where a duty of care which lies in the duty to speak will be imposed  when 

there is an “assumption  of responsibility”, and on the facts there was no such assumption on the underwriters to 

the bank. The House of Lords did not have a final view on the matter as to whether the duty of good faith can 

incur a relationship which imposes a duty of care, and the matter was open (damages for the tort of negligence 

cannot be imposed as well);   Therefore, it is evident that a duty of good faith itself does not incur a duty of care; 

however, a duty of care can be imposed if the general requirements are present, i.e. assumption of responsibility. 

However, in the present cases the general requirements were not present in the view of courts (insurers did have 

further duties (e.g. to alert the assured of the  risk which lies in the policy, Searle v AR Hales & Co Ltd [1996] 

LRLR 68)  than their normal duties under the insurance contract.  In HIH Casualty and General Insurance Ltd v 

Chase Manhattan Bank [2001] EWCA Civ 1250, [2001] 2 Lloyd's Rep 483, imposing a duty of care in the 

insurance contract which lies in the duty to speak was rejected, but Rix LJ stated that such duty can be there only 

in exceptional circumstances, e.g. the insurer made himself an adviser to the assured on coverage. In  Gorham v 

British Telecommunications Plc [2001] Lloyd’s Rep IR 531,  an assumption of responsibility was found on the 

insurers to offer precise investment advice when selling a pension plan, and therefore damages were found until 

the precise advice was offered ;  Also a remedy in damages for breaching  Financial Services Act 1986, s 47 

(now FSMA2000, s 397)   which criminalises  giving  false information  or fraudulently non-disclosing material 

facts  was rejected (Aldrich v Norwich Union Life, Norwich Union Life v Qureshi [2000] Lloyd’s Rep IR 1) as it 

did not give civil rights, and it  did not give wider disclosure duty than common law ;  For the insurers, 

avoidance, certainly it is more beneficial than damages; however, damages may be beneficial if  insurers lose 

their right to avoid (See Argo Systems FZE v Liberty Insurance Pte Ltd (Copa Casino) [2011] EWHC 301 
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must be noted that avoidance is not of practical use to the assured in case of insurers’ 

breach.
2245

 The assured will not benefit from avoiding the policy, or the return of premiums, 

                                                                                                                                                        

(Comm), [2011] 2 Lloyd's, [2011] EWCA Civ 1572 (Comm), [2012] 1 Lloyd's Rep 129) , but damages will be 

only limited to misrepresentation and not non-disclosure (see below under ‘loss of right to avoid and damages’). 

Regarding the premiums, the insurer must return them to the assured in case of avoidance (unless the policy 

provides otherwise or in fraud) or deduct them from his loss when he seeks damages instead of avoidance, and 

therefore there is no benefit of damages for him. For the matter of the expense which the insurer can incur in 

policy inception and claim investigation, it is always possible for him to add  a provision on the forfeiture of the 

premium in case of avoidance, R. Merkin, Colinvaux’s Law of Insurance (2
nd

 supp, 9
th

 edn, Sweet and Maxwell 

2013) para 6-079 ; It must be noted that it is not clear if damages under  the Misrepresentation Act 1967,  s 2(1)  

can apply to insurance contracts since its application will challenge  the rule that the only  remedy is avoidance  

and the issue is not touched upon thoroughly by courts, even though it seems that the presumption is  that they 

are included within the provision (Toomey v Eagle Star Insurance Co (No 2) [1995] 2 Lloyd’s Rep 88 ; HIH 

Casualty and General Insurance Ltd v Chase Manhattan Bank  [2001] Lloyd’s Rep IR 191 (Aikens J)). In any 

case, the inclusion of insurance contracts under the provision seem to have no justifications against it especially 

regarding declaration policies or reinsurance treaties (no duty of utmost good faith is required in those examples  

(HIH Casualty and General Insurance Ltd v Chase Manhattan Bank [2001] Lloyd's Rep IR 191 (Aikens J)). The 

limitation though is that the provision will only apply to misrepresentation and not non-disclosure. Also 

assuming that insurance contracts are included under the Misrepresentation Act1967, s 2(2) , the provision can 

benefit the assured when insurers avoid the policy for innocent misrepresentation which does not have any 

relevance to the loss (like the past provision it can only apply to misrepresentation not non-disclosure). 

However,  the application is not allowed by courts in  reinsurance  and  probably commercial insurance as the 

parties will be alert to the results of breaching the duty (Highlands Insurance Co v Continental Insurance Co 

[1987] 1 Lloyd’s Rep 109 ; Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1992] 1 Lloyd’s Rep 

101; HIH Casualty and General Insurance Ltd v Chase Manhattan Bank [2001] EWCA Civ 1250; [2001] 2 

Lloyd's Rep 483), while such an approach is not certain for consumer insurance; R. Merkin Colinvaux’s 

Law of Insurance (2
nd

 supp, 9
th
  edn, Sweet and Maxwell 2013)  para 6-80, 81. 

  

 

2245
 R. Merkin, Colinvaux’s Law of Insurance (2

nd
 supp, 9

th
 edn, Sweet and Maxwell 2013)  para 6-124.  
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especially when a loss occurs. Instead, he will prefer to retain the cover and be fully 

reimbursed by the insurer. 
2246

 

 

 II FCA Rules (Consumer and Business Insurance Contracts) 

It is worth mentioning that the FCA rules embedded in the ICOBS provide other remedies for 

assureds who are faced with breach of the duty of good faith. The ICOBS contains binding 

                                                                                                                                                        

2246
 Situations where the assured may possibly benefit from the duty of the good faith owed by the insurer but 

did not because of the absence of damages include: the knowledge of the insurer of risks associated with the 

dangerous activities of the insurance cover sought by the assured, and which the assured did not appreciate. 

However, it is submitted that such knowledge is immaterial (Searle v AR Hales & Co Ltd [1996] LRLR 68; 

Norwich Union Life Insurance Society v Qureshi [1999] Lloyd’s Rep IR 263, [2000] Lloyd’s Rep IR 1). But in 

case it was material, the absence of damages will render the remedy of avoidance pointless. Another situation is 

suffering a loss which is not within the limits of the policy, defeating the assured’s  reasonable expectations (La 

Banque Financière de la Cité SA v Westgate Insurance Co Ltd [1989] 2 All ER 952, [1990] 2 All ER 947)  It 

can be argued that loss which is only compensated by damages which are extra contractual can be a proof that 

the insurers’ duty of good faith is not meant to make insurers as advisers or widen the scope of  their disclosure 

to include the explanation of the policy and its coverage (The Ainikolas (1996) Lloyd’s List, 5 April ; La Banque 

Financière de la Cité SA v Westgate Insurance Co Ltd [1989] 2 All ER 952, [1990] 2 All ER 947).  However, it 

was held that subsequent to a loss incurred within the policy, when the assured realises that the premium paid 

was high compared to the risk which he believed at the time it was worth the premium, in a way not in relation 

to the loss, the assured will be entitled to a refund for part of unnecessary premium and the rule not allowing 

dividing the premium will not be applied (MIA1906, s 84). Also, he can affirm the policy and claim the loss and 

damages for the insurer’s breach of the duty of good faith. In that way damages can be available on a limited 

basis ; (La Banque Financière de la Cité SA v Westgate Insurance Co Ltd [1989] 2 All ER 952, [1990] 2 All ER 

947 (Jauncey L) ); Estoppel against the insurers may be raised when they give the assured the impression that 

the policy has a certain meaning , while it in fact it means another thing (Sherdley v Nordea Life and Pension SA 

[2012] EWCA Civ 88, [2012] 2 All ER (Comm) 725) ;  R. Merkin, Colinvaux’s Law of Insurance (2
nd

 supp, 9
th
 

edn, Sweet and Maxwell 2013) para 6-124. 
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rules in its various sections to maintain good faith and provide disclosure in the insurance 

contract, which apply to insurers and insurance mediators carrying non-investment 

insurance.
2247

 These rules comprise guidelines for the regulated firms concerning information 

about the firm, including its services and fees and commission disclosure,
2248

 determining 

assureds’ needs and advised sales,
2249

 product disclosure including pre-contractual 

information,
2250

 and claims handling.
2251

 The breach of such rules, including incidents of 

rejecting the claim unreasonably  gives the right for disciplinary action by the FCA, e.g. 

through  fines’ enforcement.
2252

 Nevertheless, such action does not bring much of a benefit 

the assured.
2253

 However, such a breach can give the right for damages under section 150 of 

the FSMA2000 which is now replaced by section 138 D of the Financial Services Act 

2012,
2254

 if the assured brings a claim against the regulated firm for breaching a statutory 

duty. Such a claim is available, provided that the claimant is a ‘private person’.
2255

 In 

                                                                                                                                                        

2247
 ICOBS 1.1; ICOBS 2.2; See Ch 5 under 5.3; See Ch 6 under 6.2.2. 

 

2248
 ICOBS 4; Ibid.  

 

2249
 ICOBS 5; Ibid.  

 

2250
 ICOBS 6; Ibid. 

 

2251
 ICOBS 8; Ibid. 

 

2252
 FSMA 2000, s 66. 

2253
 Ibid. 

 

2254
 Financial Services Act 2012, sch 18, prt 1, s 12. 

2255
 FSMA2000 (Rights of Action) Regulations 2001, SI 2001/2256, Reg 3 provide that a private person is : “(a) 

any individual, unless he suffers the loss in question in the course of carrying on— 
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practice, however, such right is rarely pursued by consumers,
2256

 who prefer to resort to the 

FOS, which can grant them damages before bringing the matter to courts, which can be 

unusual and difficult path.
2257

  

However, the FCA rules do not amend the MIA1906, but they do give additional right for the 

assureds that they did not have before. Hence, insurers can still rely on their legal rights in 

rejecting the claim unreasonably and a court may not challenge such action. That will lead to 

                                                                                                                                                        

(i )any regulated activity; or 

(ii )any activity which would be a regulated activity apart from any exclusion made by article 72 of the 

Regulated Activities Order (overseas persons); and 

(b )any person who is not an individual, unless he suffers the loss in question in the course of carrying on 

business of any kind; 

but does not include a government, a local authority (in the United Kingdom or elsewhere) or an international 

organisation.  

(2) For the purposes of paragraph (1)(a), an individual who suffers loss in the course of effecting or carrying 

out contracts of insurance (within the meaning of article 10 of the Regulated Activities Order) written at Lloyd’s 

is not to be taken to suffer loss in the course of carrying on a regulated activity”; However, it was argued that 

the Law Commissions got it wrong in the interpretation of the term private persons provided in the FSMA rule 

“It is thus not correct to say (as the Law Commissions do at para 5.19 of their paper) that “these claims are not 

open to businesses”. They are open to most businesses in limited circumstances and to some businesses in all 

circumstances”; see J. Goodliff, ‘Late Payment of Insurance Claims: A Legal or a Regulatory Issue?’ (2011) 

123 Journal of the British Insurance Law Association 23, 24-25. 

2256
 Only few reported cases can be found e.g. Spreadex Ltd v Sekhon [2008] EWHC 1136 (Ch), [2009] 1 BCLC 

102 which concerned a breach of ICOBS r 7.10.5. 

 

2257
 LCCIL2009 para 2.45. 
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inconsistent and strange results as the insurer may win a case in court but still be subject to a 

disciplinary action by the FCA.
2258

 

 

 III FOS (Consumer and Small Business Insurance Contracts) 

The FOS, which can view consumer and small business insurance cases, also attempted to 

mitigate the harsh effects of the MIA1906 even before the promulgation of the CIA2012 for 

consumer assureds.  For example, the FOS did not apply strict law and applied what is “fair 

and reasonable in all the circumstances”,
2259

 developing its own approach in dealing with 

cases.  Also, it modified the principles underlying the MIA1906 (which now applies only to 

business assureds) even more than the FCA rules, by abolishing the duty of disclosure and 

offering proportionate remedies in negligent misrepresentations.
2260

 The FOS also offered 

avoidance for deliberate and reckless misrepresentations, and the payment of the claim, when 

the assured acted reasonably or innocently 
2261

  and its approach is adopted now in the 

                                                                                                                                                        

2258
 LCCP2007 paras 3.11-3.21; LCIL2009 paras 2.38–2.39; ICOBS 8.1.1. unreasonable rejection may be by 

avoidance or termination of the policy; After the enactment of the CIA2012, unreasonable rejection of a claim 

by the insurer in consumer insurance means if the rejection was for a misrepresentation which is not a qualifying 

misrepresentation or for a breach of a warranty or condition which is not connected to the loss, subject to some 

exceptions (ICOBS 8.1.2; ICOBS 8.1.3.) 

 

2259
 FSMA2000, s 228 (2); The FCA handbook, Dispute Resolution: Complaints (DISP) 3.6.1. 

 

2260
 LCCIL2009 paras 2.48-2.53; Ombudsman News, Issue 27 (April 2003); Issue 46 (June 2005); and Issue 61 

(May 2007); and the FOS Consumer Factsheet on Medical Non-Disclosure in Insurance (August 2007). 

2261
 Ibid. 
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CIA2012 which only applies to consumer assureds.
2262

 It must be noted the FOS only protects 

consumers and small businesses, where their claims do not exceed £100,000.
2263

  

 

 IV CIA2012 (Consumer Insurance Contracts) 

After the enactment of the CIA2012, the MIA1906 no longer applies to consumer insurance 

contracts, as the CIA2012 will be applied instead.
2264

 The main aim of the Act is to protect 

the reasonable and honest assured and his reasonable expectations.
2265

 

The CIA2012 abolishes the duty to volunteer information and any rule of law relating to the 

duty of good faith embedded in section 17 of the MIA1906 regards the pre-contractual stage 

and replaces it with the duty of reasonable care by consumer assureds not to make a 

misrepresentation.
2266

 Regarding misrepresentation, only ‘qualifying misrepresentation’ will 

give insurers a remedy.
2267

  A qualifying misrepresentation can be deliberate or reckless, or 

careless, and different remedies are provided accordingly.
2268

  

                                                                                                                                                        

2262
 CIA2012, s 2-4; sch 1, prt 1.  

 

2263
 Ibid 3.4–3.8 ; The FCA handbook, Dispute Resolution: Complaints (DISP) 2.7.10. 

 

2264
 The CIA2012 received the royal assent 8

th
 of March 2012 and came into force on the 6

th
 of April 2013 

(Commencement order 2012, SI 2013/450). 

2265
 See LCCIL2009. 

2266
 CIA2012, ss  2 , 3 ; for more see Ch 5 under 5.3.  

2267
 A qualifying misrepresentation happens only if  before entering the consumer insurance  contract or 

variation:  

“(a) the consumer made the misrepresentation in breach of the duty set out in section 2(2), and 
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For deliberate and reckless misrepresentations,
2269

 the CIA2012 provides that avoidance  is 

retained as a remedy. The insurer can deny all the claims, and keep the premiums unless it is 

unfair to the assured.
2270

  

In respect of careless misrepresentation, this means that it is a qualifying misrepresentation, 

neither deliberate nor reckless.
2271

 The CIA2012 opts for a proportionate remedy  which takes 

a measure of what the insurer would have done if the consumer had taken reasonable care in 

                                                                                                                                                        

(b) The insurer shows that without the misrepresentation, that insurer would not have entered into the contract 

(or agreed to the variation) at all, or would have done so only on different terms.” ; see CIA2012, s 4; See also 

Ch 5 under 5.3.  

 

2268
 CIA2012, ss 4, 5. 

2269
 Deliberate or reckless misrepresentation is defined in CIA2012, s 5 (2)  as a misrepresentation where the 

consumer: 

“(a) knew that it was untrue or misleading, or did not care whether or not it was untrue or misleading, and 

(b) Knew that the matter to which the misrepresentation related was relevant to the insurer, or did not care 

whether or not it was relevant to the insurer.”  

The insurer must prove that the misrepresentation is deliberate or reckless, however, it can be presumed unless 

proven otherwise if: 

“(a) that the consumer had the knowledge of a reasonable consumer, and 

(b) That the consumer knew that a matter about which the insurer asked a clear and specific question was 

relevant to the insurer.” see CIA2012, s 5 (5); See also Ch 5 under 5.3, and 5.10 for more.  

 

2270
 CIA2012, sch 1, prt 1, para 2; Situations where it will be unfair for the assured to retain the premium by the 

insurer can include: joint insurance where one of the assureds only is guilty of such behaviour; This is a little 

different than the MIA1906, where premiums are not returned by the insurer in case of fraud under s 84(1) and 

there is no recognition of such situations (Such position is clear for marine insurance but less clear for non-

marine insurance cases). 

2271
 CIA2012, s 5 (3).  
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not making a misrepresentation  as set in section 2(2) of the CIA2012.
2272

 If the insurer would 

have charged more, the claim will be reduced proportionally.
2273

 If the insurer would have 

entered the contract but on other terms, the policy will be treated as if those terms existed.
2274

 

However, if the insurer would have refused to impose cover completely on any terms, the 

policy can be avoided and the premiums returned, just as the situation in MIA1906.
2275

   

For the existence of the policy to the future in case of careless misrepresentation, it is 

provided that if there is no claim, the insurer can avoid the policy if he would have refused to 

impose cover completely.
2276

 However, if the insurer would have charged more or entered the 

contract on different terms, he will have the choice either: to notify the assured reasonably of 

the termination of the policy, but have to return to the assured the proportion of the premium 

which is not yet expired, or to notify the assured of the variation where he can accept the offer 

or reject it (policy will terminate in case of rejection).
2277

  

In case there is a claim, the insurer will presumably have such rights provided he treats them 

as set in paragraphs from 6-8 in the schedule.
2278

 Life policies are excluded as there cannot be 

a right for termination by the insurer, and the policy will remain even though it will be 

                                                                                                                                                        

2272
 CIA2012, sch 1, prt 1, para 4. 

2273
 CIA2012, sch 1, prt 1, para 7 & 8. 

2274
 The does not include terms related to the premium, and the insurer cannot use the remedy to relieve him 

from paying the claim; CIA2012, sch1, prt1, para 6. 

2275
 CIA2012, sch 1, prt 1, para 5.  

 

2276
 CIA2012, sch1, prt 1, para 9. 

2277
 Ibid. 

2278
 Ibid; R. Merkin, Colinvaux’s Law of Insurance (2

nd
 supp, 9

th
 edn, Sweet and Maxwell 2013) para 6-47D. 
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amended if the assured approves of such amendments.
2279

  Regarding policy variations, if the 

policy variation can be treated in divorce from the subject matter of the contract, then the 

above remedies can apply to the claim varied only, and not the whole policy (the insurer can 

avoid the extension only or reduce his liability to the relevant claim, but has to pay the other 

claims).
2280

 However, if the policy variation cannot be treated in divorce from the subject 

matter of the contract, then the whole policy will be affected.
2281

  

 V LCCP2012 (Business Insurance Contracts: Suggested Reforms) 

The main difference between the business reforms in the LCCP2012 and the CIA2012 is in 

the duty of disclosure, as it is suggested to be retained as a default rule in the LCCP2012 

while it is abolished in the CIA2012.
2282

 Also, the LCCP2012 suggests  retaining  the duty of 

good faith  in section 17 of the MIA1906,  but only as an  ‘interpretative principle’ not 

incurring any  cause of action or separate  remedies,
2283

 while the CIA2012 removes  any rule 

of law relating to the aforementioned duty regarding the pre-contractual stage.
2284

 The duty of 

good faith in this sense will be used to interpret the contractual obligations and to prevent 

                                                                                                                                                        

2279
 CIA2012, sch1, prt 1, para9. 

2280
 CIA2012, sch1, prt 2, para 11; see Ch 5 under 5.9. 

2281
  The remedies in part 1 will be applied to the whole policy, and not just the variation ; CIA2012, sch 1 , prt 

2, para 12  ; See Ch 5 under 5.9. 

2282
 CIA2012, s 2; LCCP2012 prt 2; see Ch 5 under 5.3. 

2283
 LCCP2012 para 10.1 -10.19; see Ch 5 under 5.2; See also below under the issue of late payment of claims 

by the insurer. 

2284
 CIA2012 , s 2; see Ch 5 under 5.2. 
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using them in bad faith but with no special remedies.
2285

 The LCCP2012 distinguishes 

between dishonest conduct on one hand and non-dishonest conduct on the other.
2286

  

In respect of remedies for dishonest breaches, avoidance, refusing all the claims and keeping 

the premiums is suggested as a suitable remedy.
2287

 No discretion is suggested for the court to 

return premiums to the assured, as with consumer insurance.
2288

 

For non-dishonest breaches, a regime of proportionate remedies depending on what the 

insurer would have done had the assured complied with his duty is proposed as a default 

solution, similar to the regime adopted in the CIA2012 for careless misrepresentations.
2289

   

 The Law Commissions were aware of the difficulty of applying proportionate remedies in 

some situations, so their proposals were suggested only as a default regime.
2290

 Hence, parties 

can contract out of this default regime provided they do so in writing with clear decisive 

                                                                                                                                                        

2285
 LCCP2012 para 10.1 -10.19; see Ch 5 under 5.2; See also below under the issue of late payment of claims 

by the insurer. 

2286
 LCCP2012 prt 9; See Ch 5 under 5.6 for definitions of not dishonest and dishonest conducts.  

 

2287
 LCCP2012 para 9.76. 

2288
 LCCP2012 para 9.73. 

2289
 LCCP2012 paras 9.39–9.40; It provides: avoidance, if the insurer would not have entered the contract at all, 

inclusion of terms which the insurer would have included, and reducing the payment of the claim if the insurer  

would have charged more on the premium in a proportionate manner. This last situation can be additional to the 

second situation concerning the inclusion of different terms. 

 

2290
 LCCP2012 para 9.85. 
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terms and after bringing the issue to the attention of the other party.
2291

 For the future 

cancellation of the policy, the LCCP2012 suggests that when the proportionate remedies 

apply, either of the parties or both of them can have the right to cancel the policy to the future 

provided a reasonable notice is given.
2292

 

The draft clauses of the Insurance Contract Law Draft Bill issued recently by the Law 

Commissions adopted most of the LCCP2012 suggestions.
 2293

  As mentioned before, the 

draft Bill abolishes avoidance based on the breach of the duty of good faith for non-consumer 

insurance completely and hence, no special remedies will occur for its breach.
2294

 Also, the 

non-consumer proposer will have a duty to make a fair presentation of the risk.
2295

 Only a 

qualifying breach of such duty will entitle the insurer for remedies, and that will happen if the 

                                                                                                                                                        

2291
 LCCP2012 para 9.85; That can be a concern for small businesses which tend to buy insurance ‘off the shelf’ 

just like consumers due to the lack of bargaining power in the contract. There have been some arguments to 

include small businesses in the consumers’ regime since they lack the necessary knowledge and bargaining 

powers and, since their cases are heard already by the FOS in the same manner as consumers. It must be noted 

that an issue paper discussing the probability of establishing distinct regimes for smaller businesses was 

produced earlier on 2009 to favour them with consumer treatment. The main driver for the paper was problems 

with the former test. However, it was decided in the LCCP2012 not to continue with the former distinction and 

against producing specific rules for smaller businesses; see The Law Commission and Scottish Law 

Commission, Reforming Insurance Contract Law: Micro-Businesses, Should Micro-Businesses be Treated Like 

Consumers For The Purposes of Pre-Contractual Information and Unfair Terms? (Issues Paper 5, April 2009); 

See LCCP 2012 Appendices  A. 

 

2292
 LCCP2012 para 9.62. 

2293
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014. 

2294
Insurance Contract Law Draft Bill, cl 14. 

2295
 Ibid, cls 3, 4. 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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insurer proves inducement,  i.e. ‘but for’ the breach he would not have entered the contract or 

would have entered it based on other terms.
2296

 The draft Bill states that qualifying breaches 

entitling for a remedy can be deliberate or reckless, or neither deliberate or reckless.
2297

 For 

the deliberate and reckless breaches,
2298

 the insurer can avoid the contract, refuse the claims 

and retain the premiums, which is similar to the CIA2012 and that seems to be codifying the 

current law,
2299

 while a proportionate remedy for non-deliberate or reckless breaches will 

apply.
2300

 The proportionate remedy will depend on what the insurer would have done had the 

non-consumer assured complied with his duty to make a fair presentation of the risk in a way 

similar to the CIA2012.
2301

 If the insurer would not have entered into a contractual 

relationship with the assured completely, the insurer can have a remedy in avoidance, 

refusing the claims under the policy; however, the premiums must be returned to the non-

consumer assured.
2302

 If the insurer would have accepted entering the contract, but would 

have changed the contract terms, the contract will be considered as if those terms were 

incorporated, provided they do not relate to the premium.
2303

  If the insurer would have 

entered the contract, but would have requested the premium to be higher than it was, the 

claim paid can be reduced in a proportionate manner, and that is despite entering the contract 

                                                                                                                                                        

2296
 Ibid, cl 7(1). 

2297
 Ibid, cl 4. 

2298
 Ibid, cl 5, for definition of deliberate and reckless breaches; See also Ch 5 under 5.6. 

2299
 Ibid, sch1, prt1, cl 2. 

2300
 Ibid, sch 1, prt1, cls 3, 4. 

2301
 Ibid. 

2302
 Ibid, sch 1, prt1, cl 5. 

2303
 Ibid, sch 1, prt 1, cl 6. 
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on the same terms or different terms for other matters than the premium.
2304

 The draft Bill 

then explains how to calculate the proportionate reduction in the claim.
2305

 Thus, those 

proportionate remedies for qualifying breaches which are neither deliberate nor reckless seem 

to be an important change in the law, as the only remedy for the non-consumer insurance was 

avoidance of the policy under the MIA1906.
2306

 It must be noted that duty to make a fair 

presentation of the risk when the insurance contract is varied will apply to the variation 

only.
2307

 The duty if breached can entitle the insurer for proportionate remedies; however, 

they are yet to be drafted.
2308

 

It is worth mentioning that contracting out of those rules by a disadvantageous term which 

puts the assured in a worse position than the draft Bill is not allowed for consumer 

insurance,
2309

 while it is allowed in non-consumer insurance provided transparency 

requirements are satisfied.
2310

 However, using the basis of the contract clauses converting the 

                                                                                                                                                        

2304
 Ibid, sch1, prt 1, cl 7. 

2305
 Ibid, sch 1, prt1, cl 8. 

2306
 MIA1906, ss 17, 84; The premiums were returned to the assured unless in case of fraud or if the policy 

provides otherwise. 

2307
 Insurance Contract Law Draft Bill, cl 2(3). 

2308
 The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft 

Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014, para 2.78. 

2309
 Ibid, cl 15 ; for more detailed explanation on contracting out see Ch 5 under 5.10. 

2310
 Ibid, cls 16, 17. 

http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
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pre-contractual   representations of  the non-consumer proposer into warranties is prohibited 

in the draft Bill,
2311

 and parties cannot contract out of such position.
2312

  

In any case, rules on contracting out do not apply to settlement agreements or cancellation 

clauses.
2313

 Therefore,  in consumer insurance using less favourable terms than the default 

provisions in the Insurance Contract Law Draft Bill is allowed as the prohibition will not be 

applicable.
2314

 Also, the conditions of transparency will not be needed for non-consumer 

insurance.
2315

 

  Loss Of Right To Avoid And Damages 

Insurers may lose their right to avoid the contract for the breach of the duty of good faith, and 

that may be through waiver by affirmation 
2316

 or estoppel, a matter which will often arise 

when examining the claim by the insurer and will depend on the insurer’s conduct or the 

communication which is directed to the assured.
2317

 Waiver by affirmation and estoppel are 

                                                                                                                                                        

2311
 Ibid, cl 8. 

2312
 Ibid, cls 16(2), 16(3) (a). 

2313
 Ibid, cls 15(4),16(6). 

2314
 Ibid, cl 15(4). 

2315
 Ibid, cl 16(6). 

2316
  It has been observed that the loss of the right to avoid by insurers is rarely  touched upon by English courts 

and most cases were related only to losing the right to avoid by policy affirmation. R. Merkin, Colinvaux’s 

Law of Insurance (9
th

 edn, Sweet and Maxwell 2010) para 6-077. 

2317
  For example , the statements of the insurer in a liability policy which are directed to the third party  who 

may be a possible claimant of the assured indicating that he will not  insist on his right to avoid, will not operate 

to preclude the avoidance of the policy. The reason is that the third party does not have a right under the policy  

since his claims are not directly against the insurer. That will apply even in the case of the assured’s insolvency. 
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different in essence, even though they have a shared foundation and practical 

requirements.
2318

  

In waiver by affirmation, the insurer will be in a situation of election between two 

inconsistent rights, namely: the right to avoid the contract or to affirm it, because of a breach 

of the duty of good faith.
2319

 The insurer must have actual knowledge of the breach of the 

duty of good faith, and the right to avoid, and can waive his right to avoid by express words 

or by conduct communicated to the assured in an unequivocal manner, and capable of 

inducing a reasonable assured in the position of the actual assured to believe that the insurer 

will not insist on his right to avoid.
2320

 The assured will not be required to act in return.
2321

  

On the other hand, in estoppel the insurer will act in a way where it will be unacceptable to 

avoid the policy, as  there will be an unequivocal communication in words or conduct from 

                                                                                                                                                        

The same will apply if the communication was from the reinsurer directly to the assured (Spriggs v Wessington 

Court School [2004] EWHC 1432 (QB), [2005] Lloyd's Rep IR 474) Nonetheless, if the insurer/reinsurer 

practised his right by the policy to defend the rights of the third party, that may possibly  considered a waiver of 

his right to avoid (Wood v Perfection Travel Ltd [1996] LRLR 233). 

2318
  Motor Oil Hellas (Corinth) Refineries SA v Shipping Corporation of India (The Kanchenjunga) [1990] 1 

Lloyd’s Rep 391 (Goff L). 

2319
 Liberian Insurance Agency v Mosse [1977] 2 Lloyd’s Rep 560; Container Transport International Inc v 

Oceanus Mutual Underwriting Association (Bermuda) Ltd [1984] 1 Lloyd's Rep  476; Insurance Corp of the 

Channel Islands v Royal Hotel Ltd [1998] Lloyd’s Rep IR 151 ; WISE Underwriting Agency Ltd v Grupo 

Nacional Provincial SA [2003] EWHC 3038 (Comm), [2004] 1 All ER (Comm) 495, [2004] EWCA Civ 962, 

[2004] Lloyd’s Rep IR 764 ; Persimmon Homes Ltd v Great Lakes Reinsurance (UK) Plc [2010] EWHC 1705 

(Comm), [2011] Lloyd's Rep  IR 101. 

 

2320
 Ibid.  

2321
 Ibid. 
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the insurer, and the assured will rely on that and act accordingly to his detriment.
2322

  In 

contrast with waiver by affirmation, the insurer estopped is not required to have knowledge of 

the breach or the right to avoid, and the assured must act to his detriment relying on the 

insurer’s representation.
2323

 Such distinction is important in relation to breach of warranty and 

breach of condition precedent where waiver by affirmation is not allowed, and only waiver by 

estoppel is available.
2324

 Both waiver by affirmation and estoppel require that the 

representation of the insurer to the assured is unequivocal.
2325

 

In respect of waiver by affirmation, if the insurer elects one of the contradicting rights, he will 

be held by such election even though he was ignorant that it will result in waiver.
2326

 The 

conditions which must be satisfied to have a case of waiver by affirmation are summarised in 

                                                                                                                                                        

2322
 Kammins Ballrooms Co Ltd v Zenith Investments (Torquay) Ltd (No 1) [1971] AC  850;  Motor Oil Hellas 

(Corinth) Refineries SA v Shipping Corp of India (The Kanchenjunga) [1990] 1 Lloyd’s Rep 391; Callaghan (t/a 

Stage 3 Discotheque) v Thompson [2000] Lloyd’s Rep IR 125;  Kosmar Villa Holidays Plc v Trustees of 

Syndicate 1243 [2008] EWCA Civ 147 , [2008] Lloyd’s Rep IR 489;  Lexington Insurance Co v Multinacional 

de Seguros SA [2008] EWHC 1170 (Comm), [2009] Lloyd’s Rep IR1. 

2323
 Ibid. 

2324
 HIH Casualty & General Insurance Co v Axa Corporate Solutions (formerly Axa Reassurance SA) [2002] 

Lloyd’s Rep IR 325; Kosmar Villa Holidays Plc v Trustees of Syndicate 1234 [2008] EWCA Civ 489, [2008] 

Lloyd’s Rep IR 489. 

2325
  For example,  continuing to negotiate is not an  unequivocal communication  (Super Chem Products Ltd v 

American Life and General Insurance Co Ltd [2004] UKPC 2, [2004] Lloyd’s Rep  IR 446) ; Fortisbank SA v 

Trenwick International Ltd [2005] EWHC 399 (Comm), [2005] Lloyd’s Rep IR 464. 

2326
 Kammins Ballrooms Co Ltd v Zenith Investments (Torquay) Ltd [1971] AC  850 ; Motor Oil Hellas 

(Corinth) Refineries SA v Shipping Corp of  India (The Kanchenjunga) [1990] 1 Lloyd’s Rep 391 ;  Kosmar 

Villa Holidays Plc v Trustees of Syndicate 1243 [2008] EWCA Civ 147, [2008] Lloyd’s Rep IR 489 ;  Lexington 

Insurance Co v Multinacional de Seguros SA [2008] EWHC 1170 (Comm), [2009] Lloyd’s Rep IR1. 
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WISE Underwriting Agency Ltd v Grupo Nacional Provincial SA 
2327

 and often repeated in 

cases, 
2328

  namely: the insurer must have actual knowledge of the breach  of the duty of good 

faith (or non-disclosed  or misrepresented facts), not only constructive knowledge and must 

have knowledge of the right to avoid, he  must have a reasonable time for election, there must 

be  unequivocal communication of the insurer’s election to the assured which can be by 

express words or conduct  and founding such  matter  will rely on the interpretation of a 

reasonable person found in the same position of  the actual assured to the words or conduct  

of the insurer.
2329

 Most cases which may incur  a waiver argument relates to the insurers’ acts 

following a loss, and mostly  in cases where the insurers state  that the act will be without 

prejudice to the assured. 
2330

 

 

The waiver by affirmation can be expressed or implied. For express waiver by affirmation the 

matter will depend on the construction of the communication and its context.
2331

 It also can 

                                                                                                                                                        

2327
 [2003] EWHC 1706 (Comm), [2004] 1 All ER (Comm) 495 (Simon J) ; That was adopted by the Court of 

Appeal  as well in   WISE Underwriting Agency Ltd v Grupo Nacional Provincial SA  [2004] EWCA Civ 962, 

[2004] Lloyd’s Rep IR 764 ;  Persimmon Homes Ltd v Great Lakes Reinsurance (UK) Plc [2010] EWHC 1705 

(Comm) , [2011] Lloyd's Rep IR 101. 

  

2328
 Liberian Insurance Agency v Mosse [1977] 2  Lloyd’s Rep 560; Container Transport International Inc  v 

Oceanus Mutual Underwriting Association  (Bermuda ) Ltd  [1984] 1 Lloyd’s Rep 476; Insurance Corp of the 

Channel Islands v Royal Hotel Ltd [1998] Lloyd’s Rep IR 151. 

 

2329
 WISE Underwriting Agency Ltd v Grupo Nacional Provincial SA  [2003] EWHC 1706 (Comm), [2004] 1 

All ER (Comm) 495, [2004] EWCA Civ 962, [2004] Lloyd’s Rep IR 764. 

2330
 Callaghan (t/a Stage 3 Discotheque) v Thompson [2000] Lloyd’s Rep IR 125. 

2331
 Spriggs v Wessington Court School [2004] EWHC 1432 (QB), [2005] Lloyd's Rep IR 474. 
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take a form of an agreement between the insurer and the assured in the contract.
2332

 For 

implied waiver by affirmation, disregarding the other conditions, case law has demonstrated 

that some acts can be equal  to waiver where there is an unequivocal communication to the 

assured. Examples include: policy payment with insurer’s knowledge of breach,
2333

 coverage 

confirmation by deciding deliberately to accept future premiums,
2334

 terminating the policy in 

a method contradicting with avoidance ab initio,
2335

 practising a right conferred by the 

contract which contradicts with any plans to avoid the policy. 
2336

  

                                                                                                                                                        

2332
  In Talbot Underwriting v Nausch Hogan & Murray (The Jascon 5) [2006] EWCA Civ 889, [2006] Lloyd’s 

Rep IR 531, there was an agreement to assign the rights of the assureds against third parties to the insurers.  

2333
 Barber v lmperio Reinsurance Co (UK) Ltd (CA, 15 July 1993); Cape Plc v Iron Trades Employers 

Insurance Association Ltd [2004] Lloyd’s Rep IR 75. 

  

2334
 Scottish Equitable Life Assurance Society v Robert Buist and Others (1877) 4 R 1076; Simner v New India 

Assurance Co Ltd [1995] LRLR 240; Also See Scottish Coal Co Ltd v Royal and Sun Alliance Insurance Plc  

[2008] EWHC 880 (Comm) , [2008] Lloyd’s Rep IR 718,  where insurers  knew about an undisclosed change in 

work technique , but  approved to extend coverage ; Compare with  Morrison v Universal Marine Insurance Co 

(1873) LR 8 Ex 197,  Drake Insurance Co v Provident Insurance Co [2003] EWCA Civ 1834, [2004] Lloyd’s 

Rep IR 277, where insurers  agreed to extend cover despite being aware of non-disclosure as to a change in the 

assured’s  working  way. 

2335
 Mint Security Ltd v Blair [1982] 1 Lloyd’s Rep 188; WISE Underwriting Agency Ltd v Grupo Nacional 

Provincial SA [2004] EWCA Civ 962, [2004] Lloyd’s Rep IR 764 (By a policy term incurring cancellation); 

O'Kane v  Jones (The Martin P) [2003] EWHC 3470 (Comm) , [2005] Lloyd's Rep IR 174. 

 

2336
  For example, the right of avoidance can be waived : when reinsurers  practise  the right of inspection  

provided in the policy (Iron Trades Mutual Insurance Co Ltd v  Companhia de Seguros Imperio [1992] ReLR) , 

when insurers request  steps  form the assured which prepare for payment (Svenska  Handelsbanken v Sun 

Alliance and London  Insurance Plc [1996] 1 Lloyd's Rep 519)  ; Compare with Strive Shipping Corp v Hellenic 

Mutual War Risks Association (Bermuda) Ltd (The Grecia Express) [2002] EWHC 203 (Comm) , [2002] 

Lloyd's Rep IR 669 (Colman J),  where insurers were not denied from the right to avoid as they placed the 
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The issue of losing the right to avoid when insurers do not return premiums without fraud was 

raised in Argo Systems FZE v Liberty Insurance Pte Ltd (The Copa Casino)
 2337

 which 

suggests that not returning the premiums as it should after avoidance,  can be considered for 

deciding if there was an implied waiver or not by the insurer to their right to avoid.  In the 

case, the insurers in their defence claimed  that there was a breach of warranty and  a material 

misrepresentation by the assured entitling them to avoid the policy  or alternatively  entitled  

them to  damages according to  section 2 (1) of the Misrepresentation Act 1967. However, the 

premiums were not returned to the assured even after seven years, and insurers refused to pay 

but did not avoid the policy.  It was held at first instance that even though there was a breach 

of warranty, the insurers had waived their right to rely on it and were estopped from that.
2338

  

Also, the right to avoid was lost and the insurer had chosen affirming the contract (waiver by 

implied affirmation).
2339

 The fact that the premiums (which were of a substantial amount)  

were not returned in a deliberate manner even after seven years is an important factor, 

although not decisive.
2340

 Also, the length of silence (seven years) without purporting to avoid 

                                                                                                                                                        

assured in a position to prove his loss. It was submitted that there was no unequivocal representation by the 

insurer to the assured that he will not insist on his right to avoid and the contractual right to request information 

or documents was ancillary in its nature. To consider waiver by affirmation the contractual right must be of 

substantive nature,  e.g. collecting premium,  and  must be unequivocal. 

 

2337
 [2011] EWHC 301 (Comm), [2011] 2 Lloyd's Rep 61, [2011] EWCA Civ 1572, [2012] 1 Lloyd's Rep 129. 

2338
 Argo Systems FZE v Liberty Insurance Pte Ltd (The Copa Casino) [2011] EWHC 301 (Comm), [2011] 2 

Lloyd's Rep 61 [24]-[36]. 

2339
 Argo Systems FZE v Liberty Insurance Pte Ltd (The Copa Casino) [2011] EWHC 301 (Comm), [2011] 2 

Lloyd's Rep 61 [41]. 

2340
  Ibid [41]. 
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was significant to suggest that insurers chose to affirm the policy, and the letter sent by the 

insurers did not refer to avoidance.
2341

  For the claim of damages, the court indicated that 

even claiming  damages under the Misrepresentation Act 1967  can be possible , the matter of  

awarding them when the right to avoid is lost needs more detailed consideration which  

suitably can be done by the Court of Appeal.  
2342

  Therefore, the judge had to decide on the 

facts that as even damages can be a possible claim for the insurer, as the right to avoid is lost, 

damages cannot be awarded to the insurer, similar to the benefit that he could have gained 

from avoidance.
2343

 Nonetheless, on appeal the main question was if insurers were estopped 

from relying on the  breach of warranty, because of the silence of seven years and the 

representation in the letter,  and the decision was that insurers were not estopped,  as there 

was no unequivocal representation.
2344

 The issue of returning premiums was not discussed as 

once there is a breach of warranty, the premiums will not be returned.
2345

 Also damages for 

misrepresentation was not discussed either.
2346

    

 

 

                                                                                                                                                        

2341
 Ibid [41]. 

2342
 HIH Casualty & General Insurance Ltd v Chase Manhattan Bank   [2001] Lloyd's Rep IR 191.  

2343
 Argo Systems FZE v Liberty Insurance Pte Ltd (The Copa Casino) [2011] EWHC 301 (Comm), [2011] 2 

Lloyd's Rep 61 [46]. 

2344
 Argo Systems FZE v Liberty Insurance Pte Ltd (The Copa Casino) [2011] EWCA Civ 1572 (Comm), [2012] 

1 Lloyd's Rep 129 [43]-[52].  

2345
 Bank of Nova Scotia v Hellenic Mutual War Risk Association (Bermuda) Ltd (The Good Luck) [1992] 1 AC  

233. 

2346
 Argo Systems FZE v Liberty Insurance Pte Ltd (The Copa Casino) [2011] EWCA Civ 1572 (Comm), [2012] 

1 Lloyd's Rep 129. 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=16&crumb-action=replace&docguid=IC03C3680E42711DA8FC2A0F0355337E9
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On the other hand, if the insurer has actually asserted avoidance, waiver by affirmation or 

estoppel may still be found if his later communication with the assured was equivocal.
2347

 

That will be the case when the insurer after asserting to avoid: continues to collect premiums, 

performs his duties under the contract, or corresponds with the assured revealing a non-

finalised decision.
2348

 It must be noted that the standard in the latter case is an objective 

indication of the non-finalised decision, and therefore the subjective intentions of the insurer 

to review the decision later without any objective indication may not be waiver.
2349

 

Nonetheless, the reinstatement of the policy cannot be assumed even after the insurer’s 

assertion of avoidance and his later ambiguous conduct which can give the impression that 

the decision is still under consideration and may raise waiver, as the reinstatement of the 

policy needs to be clearly indicated by the insurer in order to take place.
2350

  

  

Delay in communication by the insurer to the assured can be a ground for inferring waiver 

especially if it was associated with an act leading the assured to believe that the insurer will 

pay the claim
2351

, and here courts usually support the assured in finding waiver unless the 

insurer makes steps which clearly illustrate that he wants to insist on his rights.
2352

 However, 

that does not mean that every delay is considered an implied waiver whether such steps 

                                                                                                                                                        

2347
 Drake Insurance Co v Provident Insurance Co [2003] EWCA Civ 1834 , [2004] Lloyd’s Rep IR 277. 

2348
 Ibid. 

2349
 Ibid. 

2350
  Ibid. 

2351
 Simon Haynes, Barlas & Ireland v Beer (1945) 78 Ll L Rep 337; Simner v New India Assurance Co Ltd 

[1995] LRLR 240. 

2352
 Nicholson v Power (1869) 20 LT 580 ; Barber v Imperio Reinsurance Co (UK) Ltd (CA, 15 July 1993). 
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existed or not, as the insurers have the right of reasonable time for election.
2353

   

 

As stated above, one of the conditions for finding implied waiver by affirmation was whether 

a reasonable person in the same position of the actual assured would have been induced by 

the insurer’s conduct or words to believe that the insurer had elected to affirm the contract.
2354

 

Therefore, there will be no case of waiver if the assured knows that the insurer’s conduct or 

words were with absence of knowledge of important material facts.
2355

 However, there is 

uncertainty surrounding the test above: does it mean whether a reasonable person who would 

be in the same position of the actual assured appreciates that an informed election was made 

by insurers 
2356

 or  the effect of the conduct of the insurer on the actual assured? 
2357

 The 

former test seem to be of importance in fraud where the assured will try to hide his fraudulent 

                                                                                                                                                        

2353
  For example , it was held that five days of silence by the insurers without prejudice to the assured does not 

infer an implied waiver by affirmation (McCormick v National Motor & Accident Insurance Union (1934) 40 

Com Cas 76 [81]–[82] ) ; See also : Simon Haynes, Barlas & Ireland v Beer (1945) 78 LIL  Rep 337;  Allen v 

Robles [1969] 1 WLR 1193 [1196] (Atkinson LJ) , where it was stated that delay will not be considered a waiver 

unless there is a prejudice to the assured, or the existence of a third party right or  if  it is very lengthy in the 

view of the court ; Orakpo v Barclays Insurance Services Co Ltd [1995] LRLR 443;  Callaghan & Hedges (t/a 

Stage 3 Discotheque)  v Thompson [2000] Lloyd’s Rep  IR 125; Persimmon Homes Ltd v Great Lakes 

Reinsurance (UK) Plc [2010] EWHC 1705 (Comm), [2011] Lloyd's Rep  IR 101 . 

 

2354
 Insurance Corp of the Channel Islands v Royal Hotel Ltd [1998] Lloyd’s Rep IR 151. 

2355
 Callaghan & Hedges (t/a Stage 3 Discotheque) v Thompson [2000] Lloyd’s Rep IR 125. 

2356
 Insurance Corp of the Channel Islands v Royal Hotel Ltd[1998] Lloyd’s Rep IR 151;  See Spriggs v 

Wessington Court School [2004] EWHC 1432 (QB), [2005] Lloyd's Rep IR 474,  where the court preferred such 

test because of its objectivity as subjectivity  is not a standard to decide on  the continuity or  the end of the 

contract. 

 

2357
 Callaghan & Hedges (t/a Stage 3 Discotheque) v Thompson [2000] Lloyd’s Rep IR 125. 
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behaviour, and thus waiver cannot be inferred except when it is clear  from the insurer’s 

conduct or words  that he knew about fraud and elected to waive his right.
2358

   

 

Another condition of implied waiver by affirmation is the insurer’s knowledge to the breach 

of the assured and to his right to avoid.
2359

 The principle is that actual knowledge of the 

insurer is required as constructive knowledge is not enough.
2360

 Nonetheless, there are cases 

where a lower level of knowledge is acceptable, and that would particularly be when the 

insurer had prior knowledge of the assured’s breach in another context.
2361

 It must be noted 

that when the insurer waives his right to avoid while he is aware of a certain breach by the 

assured, that does not mean he will be denied the right to avoid when other breaches appear 

after waiver.
2362

 The insurer’s lawyer knowledge of breach will be considered as the 

knowledge of the insurer himself in respect of waiver,
2363

 and the same will be applied to the 

                                                                                                                                                        

2358
 Baghbadrani v Commercial Union Assurance Co Plc [2000] Lloyds Rep IR 94. 

2359
 The knowledge of the right to avoid besides the assureds’ breach was not conclusive in the Pan Atlantic 

Insurance Co v Pine Top Insurance Co Ltd [1992] 1 Lloyd’s Rep 101; however it was clear in Insurance 

Corporation of the Channel Islands v Royal Hotel [1998] Lloyd’s Rep IR 151. 

2360
 Laing v Union Marine Insurance Co Ltd (1895) 1 Com Cas 11;  Evans v Bartlam [1937] AC 473. 

2361
  See Insurance Corp of the Channel Islands v Royal [1998] Lloyd’s Rep IR 151 ; Kingscroft Insurance Co 

Ltd & Ors v Nissan Fire & Marine Insurance Co Ltd (No2) [1999] Lloyd’s Rep IR 603; Compare with  Mahli v 

Abbey Life Assurance Co [1996] LRLR 237, where that was not the case.  

 

2362
  See Spriggs v Wessington Court School [2004] EWHC 1432 (QB), [2005] Lloyd's Rep IR 474,  where  

insurers were entitled to avoid the policy following  the appearance of other non-disclosed instances of abuse ,  

even  though they have waived their right to avoid by affirmation  previously with knowledge of non-disclosed 

abuse claims against the students by the headmaster. 

2363
 Insurance Corp of the Channel Islands v Royal Hotel [1998] Lloyd’s Rep IR 151; Moore Large & Co Ltd v 

Hermes Credit & Guarantee Plc [2003] EWHC 26 (Comm), [2003] Lloyd’s Rep IR 315. 
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insurer’s agent knowledge.
2364

 

  

In respect of waiver by estoppel it can be imagined in the insurance context where the insurer 

makes a statement indicating payment which results in costs borne by the assured; however, 

there seem to be no successful claims as such until now.
2365

  It must be noted that promissory 

estoppel as in the example above which relies on the insurer’s promise of future conduct is 

effective only when the assured acts in an ‘equitable’ manner, and therefore any deliberate 

fraud by the assured in the risk presentation will rip him off from any chance of claiming such 

type of estoppel.
2366

  Convention estoppel and issue estoppel can be also possible. For the 

former, the parties of the contract consider that the contract is valid and act on that basis, and 

there is no requirement of any representation, as a shared mistake in assuming the validity of 

the contract can be sufficient.
2367

 For the latter, it appears when in the course of a legal 

proceeding a certain matter is raised making it impossible to be discussed again in subsequent 

proceedings.
2368

  

 

                                                                                                                                                        

2364
 See Ch 6 for detailed  discussion. 

2365
  See Orakpo v Barclays Insurance Services Co  Ltd [1995]  LRLR 443 ; Insurance Corp of the Channel 

Islands Ltd v McHugh  [1997] LRLR 94 ; In both cases the condition of  the unequivocal communication by the 

insurers was missing ; Callaghan & Hedges( t/a Stage 3 Discotheque)   v Thompson [2000] Lloyd’s Rep IR 125. 

2366
 Callaghan & Hedges (t/a Stage 3 Discotheque) v Thompson [2000] Lloyd’s Rep IR 125 ; Baghbadrani v 

Commercial Union Assurance Co Plc [2000] Lloyd’s Rep IR 94; Persimmon Homes Ltd v Great Lakes 

Reinsurance (UK) Plc [2010] EWHC 1705 (Comm), [2011] Lloyd's Rep  IR 101. 

2367
 Amalgamated Investment & Property Co Ltd v Texas Commerce International Bank Ltd [1982] QB 84. 

2368
  See Insurance Corp of the Channel Islands v Royal Hotel [1998] Lloyd’s Rep IR 151, where insurers were 

denied from discussing the validity of a material damage policy since the issue was not raised in the arbitration 

proceedings which were before the present judicial proceedings.  
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When insurers waive their right to avoid or lose it by the operation of law, it seems that 

damages can be a possible remedy for them as indicated in Argo Systems FZE v Liberty 

Insurance Pte Ltd (The Copa Casino).
2369

 It must be also noted that even though it is settled 

that insurers cannot reject a claim and  affirm  the policy, 
2370

 it seems that it is  possible for 

the parties to include a contractual term excluding the insurers’  right to avoid  and providing 

them with damages instead,  in case of  the assured’s  breach of the duty of utmost good 

faith.
2371

 It is also possible for the parties to include an express contractual term that in the 

case of losing the right to avoid, the insurers  will have the right to come after any person in 

the organisation of the assured pleading guilty of the fraud that caused the loss.
2372

  However, 

the idea of having an implied right of damages instead of avoidance, where it is agreed that 

the insurer’s right to avoid is excluded is clearly rejected. 
2373

  

 

 

 

 

 

                                                                                                                                                        

2369
 [2011] EWHC 301 (Comm), [2011] 2 Lloyd's Rep 61 [46]. 

2370
 Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581 (The remedy is all or 

nothing  remedy).  

2371
 R. Merkin, Colinvaux’s Law of Insurance (9

th
 edn, Sweet and Maxwell 2010) para 6-100; Pan Atlantic 

Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581. 

2372
 Kumar v AGF Insurance Ltd [1998] 4 All ER 788. 

2373
 HIH Casualty and General Insurance Ltd v Chase Manhattan Bank [2001] Lloyd’s Rep IR 191, [2001] 

Lloyd’s Rep IR 702; See also Banque Keyser Ullmann SA v Skandia (UK) Insurance Co Ltd [1990] QB 665, 

where its approach in rejecting damages was followed in the former case. 
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 7.2.2 Remedies For Post-Contractual Breach Of The Duty Of Good Faith 

As discussed earlier in chapter 5, the remedy for breaching the post-contractual good faith 

generally
2374

 is avoidance ab initio.
2375

 That is evident from the Star Sea 
2376

 where it was 

indicated that the availability of such remedy as the only remedy which is not beneficial to 

the assured in case of the insurer’ breach is an indicator of the limited application of the 

continuing duty of good faith. The approach was then confirmed by the Aegeon 
2377

  which 

tried to soften the position and viewed that avoidance ab initio is available only when there is 

a serious contractual breach for non-disclosure or misrepresentation of material information 

(assuming that it is fraudulent) inducing to enter the contract, and it will be an additional 

remedy option to the  repudiation due to the contractual breach. It must be noted that the 

suggestion to award damages in case of breaching the duty of good faith was refused.
2378

 

Such harsh disproportionate remedy made courts reluctant to label the  post-contractual duty 

                                                                                                                                                        

2374
 See Ch 5, under 5.9 for more explanation about the incidents of the general post-contractual good faith in 

detail ; it must be noted that other incidents which can be classified as attaching post-contractual duty of good 

faith were mentioned in the K/S Merc-Skandia XXXXII v Certain Lloyd’s Underwriters (The Mercandian 

Continent) [2001] EWCA Civ 1275, [2001] Lloyd’s Rep IR 802.e.g. variation clauses, however, Longmore LJ 

viewed them more of pre-contractual duties; See Ch 5, under 5.9 for details on those incidents and their 

remedies.  

2375
 See Ch 5, under 5.9 for more details on the remedies of post-contractual good faith. 

2376
 Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [1997] 1 Lloyd’s Rep 360, [2001] 

UKHL 1, [2003] 1 AC 469. 

2377
 Agapitos v Agnew (The Aegeon) (No 1) [2002] EWCA Civ 247, [2002] Lloyd's Rep IR 573. 

2378
 La Banque Financière de la Cité SA v Westgate Insurance Co Ltd [1989] 2 All ER 952, [1990] 2 All ER 

947. 
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as exactly as the one embedded in the MIA1906 to avoid the harshness of the remedy, e.g. 

they tried to classify it as an implied term in the contract to incur damages.
2379

   

the draft clauses of the Insurance Contract Law Draft Bill issued As mentioned earlier, in 

recently by the Law Commissions,
2380

 the remedy of avoidance based on the duty of good 

faith is abolished, and therefore parties will no longer be allowed to avoid the contract based 

                                                                                                                                                        

2379
  See Ch 5 under 5.9 ; Goshawk Dedicated Ltd v Tyser & Co Ltd [2006] EWCA Civ 54, [2006] 1 Lloyd's Rep 

566 (The duty to disclose documents by the assured’s brokers  to  the underwriters after the contract was made 

was classified as a contractual duty (implied term in the contract giving the assured’s brokers such authority 

based on market practice and the assured’s utmost good faith) rather than a post-contractual duty of good faith, 

even though it was admitted the contractual duty was enlightened by  the duty of good faith) ; Horwood & Ors v 

Land of Leather Ltd [2010] EWHC 546 (Comm), [2010] Lloyd's Rep IR 453 (It was found that there is an 

implied term in the contract that an assured must act in good faith regards the insurer’s interests and subrogation 

rights in a liability insurance policy);  Gan Insurance Co v Tai Ping Insurance Co (No2)  [2001] EWCA Civ 

1047, [2000] Lloyd’s Rep IR 667 (Mance L J)  where the obligation of the insurer to consider the assured’s 

interests when negotiating with third parties was a classified a contractual obligation rather than a post-

contractual duty of good faith ; Bonner v Cox Dedicated Corporate Member Ltd  [2005] EWCA Civ 1512, 

[2006] Lloyd’s Rep  IR 385 (where it was noted by Waller LJ that duty of good faith is only pre-contractual and 

after the contract every obligation will be contractual by implied or express terms. In other words, the post-

contractual duty of good faith is more of something effecting the contractual obligation, not an obligation itself 

with its own remedies); see also Drake Insurance Plc v Provident Insurance Plc [2003] EWCA Civ 1834, 

[2004] Lloyd's Rep IR 277 (It was noted that insurers can be in breach of post-contractual good faith to avoid the 

contract because of non-disclosure of the speeding conviction while it would make no difference to the 

premium. However, the court’s  main justification for denying the  insurer’s right to avoid was  inducement as 

insurers failed to prove that they were induced by the speeding conviction) ; See O. Gürses ‘Post-Contractual 

Duty Of Good Faith – English Position’ a (Insurance Gangnam Style - An insurance master class, Perth , 17 

May 2013) found in <http://www.aila.com.au/docs/default-source/speaker-papers/insurance-gangnam-style---dr-

ozlem-gurses---post-contractual-ugf-paper.pdf?sfvrsn=4> accessed 12 Nov 2013. 

2380
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014. 

http://www.aila.com.au/docs/default-source/speaker-papers/insurance-gangnam-style---dr-ozlem-gurses---post-contractual-ugf-paper.pdf?sfvrsn=4
http://www.aila.com.au/docs/default-source/speaker-papers/insurance-gangnam-style---dr-ozlem-gurses---post-contractual-ugf-paper.pdf?sfvrsn=4
http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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on the principle of good faith.
2381

 As a result, section 17 of the MIA1906 will be modified as 

the remedy of avoidance will be removed, while it will still state that insurance is a contract 

of utmost good faith.
2382

 It must be noted that such a result will not be limited to non-

consumer insurance. It will also apply to the  breach of the post-contractual of good faith in 

consumer insurance, as the CIA2012 which abolishes  the duty of  disclosure and good faith, 

and  removes any rule of law relating to section 17 of the MIA1906, amends the common law 

and the MIA1906  regards the  pre-contractual period only.
2383

 For the post-contractual 

period, the MIA1906, and the common law principles will still apply.
2384

 

Fraudulent claims and the duty of good faith are now treated as separate issues according to 

current case law and the remedy for the fraudulent claim will be the forfeiture of the 

fraudulent claim, and not avoidance ab initio.
2385

 The Law reforms suggest making the duty 

to refrain from a fraudulent claim a statutory duty, and provide the forfeiture of the fraudulent 

claim as a remedy in case of the assured’s breach, with  the possibility of paying damages 

The draft clauses of the against expenses borne by the insurer for fraud investigation.
2386

 

                                                                                                                                                        

2381
 Insurance Contract Law Draft Bill, cl 14. 

2382
 Ibid, cl 14(3). 

2383
 R. Merkin, Colinvaux’s  Law of Insurance (2

nd
 supp, 9

th
 edn, Sweet and Maxwell 2013) para 6-002A. 

2384
 Ibid. 

2385
 See Chapter 5 under 5.9, and below for more details ; Manifest Shipping Co Ltd v Uni-Polaris Insurance Co 

Ltd (The Star Sea) [1997] 1 Lloyd’s Rep 360, [2001] UKHL 1, [2003] 1 AC 469 ;  Agapitos v Agnew (The 

Aegeon) (No 1) [2002] EWCA Civ 247, [2002] Lloyd's Rep IR 573 ; K/S Merc-Skandia XXXXII v Certain 

Lloyd’s Underwriters (The Mercandian Continent) [2001] EWCA Civ 1275, [2001] Lloyd’s Rep IR 802.   

2386
 See below for more detailed analysis; see LCCP2011.  
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Insurance Contract Law Draft Bill issued recently by the Law Commissions 
2387

 incorporated 

most of the proposals except paying fraud investigations costs, and these will be considered in 

detail in the next sections.
2388

 

The insurer’s delay to the payment of the claim even can be considered theoretically as a 

breach of the continuing duty of good faith;
2389

 however,  as the only remedy is avoidance ab 

initio, and damages are refused 
2390

  that will  not be beneficial to the assured.
2391

  Currently 

the assured can claim only the original amount of the claim plus interest, but not damages 

based on the hold harmless principle and that damages are not payable for damages.
2392

 The 

Law Commissions’ reforms suggest characterising the insurer’s duty to be to pay a valid 

claim in a reasonable time instead of to hold harmless, incurring damages in case of 

The draft clauses of the Insurance Contract Law Draft Bill issued recently by the breach.
2393

 

                                                                                                                                                        

2387
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014. 

2388
 See below. 

2389
 MIA1906, s 17; Manifest Shipping & Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea [2001] UKHL 1, 

[2003] 1 AC 469 (Clyde L) where it was stated that the duty of good faith is flexible and changeable. 

2390
 MIA1906, s17 ; La Banque Financière de la Cité SA v Westgate Insurance Co Ltd [1989] 2 All ER 952, 

[1990] 2 All ER 947. 

2391
  See  below for detailed analysis ;  see LCCP2011. 

2392
 Sprung v Royal Insurance (UK) Ltd [1999] 1 Lloyd’s Rep IR 111 ; See also : Apostolos Konstantine 

Ventouris v Trevor Rex Mountain (The Italia Express (No 3)) [1992] 2 Lloyd’s Rep 281 ; The President of India 

v Lips Maritime Corporation (The Lips) [1988] AC 395 (Brandon L) [425]. 

2393
 See below for more detailed analysis and other possible remedies and solutions; See LCCP2011 para 5.5-

5.26. 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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Law Commissions
2394

  made some changes to the proposals which will be considered in detail 

in the next sections.
2395

  

In liability insurance, the insurer owes a duty of good faith in negotiations to the assured as an 

implied term where its breach may incur damages.
2396

  However, having a general effect of 

such approach to other kinds of insurance is not clear, but it can be said that the insurer now 

As indicated in chapter 5, the does not have complete discretion when handling claims.
2397

  

                                                                                                                                                        

2394
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014. 

2395
 See below. 

2396
  See Ch 5 under 5.9 ; Groom v Crocker [1939] 1 KB 194 ; K/S Merc-Skandia XXXXII v Certain Lloyd 

Underwriters [2001] EWCA Civ 1275, [2001] Lloyd’s Rep  IR 802.  

 

2397
  Ibid ; Insurance Corporation of the Channel Islands Ltd  v McHugh [1997] LRLR  94 (Mance J), where it 

was held that the continuing duty of the insurer does not incur an implied term to negotiate the claims and pay 

them in good faith and without delay , Gan Insurance Co Ltd v Tai Ping (No 2) [2001] EWCA Civ 1047, [2001] 

Lloyd’s Rep IR 667, where it was held that there is no duty on the reinsurer  for reasonable actions regarding 

deciding on accepting a settlement by the reassured. He has a duty only to refrain from irrational actions when 

deciding, e.g. considering unconnected circumstances ;  See Eagle Star Insurance Co Ltd v Cresswell [2004] 

EWCA Civ 602, [2004] Lloyd’s Rep IR 537 (Rix J) , where it was viewed by Rix J that a restriction, which  

comes  from the post-contractual duty of good faith or an implied term in the contract making the insurer refrain 

from considering unconnected circumstances to the claim will be applied on the discretion of the reinsurer in his 

decision on controlling a claim against the reassured which is  a condition precedent for the coverage ; See also: 

WISE Underwriting Agency Ltd v Grupo Nacional Provincial SA [2004] EWCA Civ 962, [2004] Lloyd’s Rep IR 

764, where Rix J  in his dissenting view,  viewed that in case of waiver by the insurer in respect of relevant 

information, avoidance of the policy will be regarded a breach of the insurer’s good faith as waiver is based on 

fairness, but the majority’s view was that reinsurers will have the right to depend on the information “as it 

appears of face on things”. However, the dissenting view indicates a beginning of change towards having more 

of a general effect to the insurer’s good faith when dealing with the assured (See below under 5.10 on waiver; 

 

 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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FCA rules embedded in the ICOBS contain binding guidelines on claims handling which 

apply to insurers and intermediaries  carrying out non-investment insurance.
2398

 However, as 

mentioned above in the pre-contractual remedies, the breach of the FCA rules gives the right 

for a disciplinary action against the insurer by the FCA that will not benefit the assured.
2399

 

Further, it can give the right for damages for the assured under section 150 of the FSMA2000 

which is now replaced by section 138 D of the Financial Services Act 2012,
2400

 provided that 

the claimant is a ‘private person’.
2401

 The author discussed earlier that such a right is rarely 

pursued by consumers,
2402

 who prefer to resort to the FOS, which can grant them damages in 

a cheap and effective way, instead of raising the matter in courts which can be expensive, 

long, and uncertain.
2403

  

                                                                                                                                                        

Ch 7 under loss of right to avoid for more); See Diab v Regent Insurance Co Ltd [2006] UKPC 29, [2006] 

Lloyd’s Rep IR 779, it was found that there is no continuing duty of good faith on the insurers to alert the 

assured to fulfil the conditions of the claims. However, such duty or an implied term can be possible on the 

insurers regard a contract term giving them the right for offering more time for fulfilment; See Quinn Direct 

Insurance Ltd v The Law Society of England and Wales [2009] EWHC 2588 (Ch), [2010] Lloyd's Rep IR 336 

[2010] EWCA Civ 647, [2010] Lloyd's Rep IR 655 (Insurers’ unreasonable requests for documents needed for a 

claim were not allowed).  

2398
 See ICOBS 8.1.1. ; See Ch 5 under 5.9 for more detailed explanation on the rule. 

2399
 FSMA 2000, s 66.  

 

2400
 Financial Services Act 2012, sch18, prt 1, s 12. 

2401
 FSMA 2000 (Rights of Action) Regulations 2001, SI 2001/2256, reg 3. 

 

2402
 See above under 7.2.1; Only few reported cases can be found e.g. Spreadex Ltd v Sekhon [2008] EWHC 

1136 (Ch), [2009] 1 BCLC 102. 

 

2403
   Ibid; IP6 paras 5.16–5.19; LCCP 2011 paras 3.19–3.26. 
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Other breaches of good faith by the insurer can include exercising the right to avoid in bad 

faith and the remedy seems to be restricting the insurer from the right to avoid.
2404

 The FCA 

rules stated earlier can provide a remedy as well since such approach by the insurer can be a 

breach to its guidelines.
2405

 

Since the remedies when breaching the general post-contractual duty of good faith were 

discussed in detail earlier in chapter 5, 
2406

 the  discussion in this section will stress the 

remedies for late payments of the claim by the insurers and fraudulent claims by the assured 

and the proposed reforms. 

 

 I Damages For late Payment of the Claim? 

 1. The Present Situation: 

In  English general contract law if one of the parties breaches his obligations, the other party 

can claim damages provided  that there is an actual financial loss which is foreseeable when 

entering the contract and  there are reasonable steps to reduce the loss.
2407

 Nonetheless, the 

                                                                                                                                                        

 

2404
  Drake Insurance Plc v Provident Insurance Plc [2003] EWCA Civ 1834, [2004] Lloyd's Rep IR 277 ;   See 

Ch 5 under 5.9 for more . 

2405
 See ICOBS 8.1.1. , where it was stated that insurers must handle the claims fairly and not unreasonably 

reject the claim by the way of avoidance of the policy. 

2406
 See Ch 5 under 5.9. 

2407
 Hadley v Baxendale (1854) 9 Ex 341;   The court set that losses are from two types: the first type are losses 

which can be considered in a reasonable manner as a natural result , and the other type are   losses which occur 

because of special circumstances  which are communicated at the time of the contract ; Robinson v Harman 

(1848) 1 Ex Rep 850 ; See Transfield Shipping Inc of Panama v Mercator Shipping Inc of Monrovia (The 
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situation is different in insurance law.
2408

 If an insurer refuses to pay a valid claim, or pays 

with delay, the insured can only claim the original amount owed plus interest, and cannot 

claim damages resulting from such conduct.
2409

 The leading case behind establishing this 

position is Sprung v Royal Insurance (UK) Ltd.
2410

 In this case, Mr Sprung was denied 

payment for the loss he suffered as a result of the delay by the insurer to pay his claim. The 

reason behind such an approach from English courts is based on the fact that the contract of 

insurance is an obligation on the insurer to ‘hold harmless’, i.e. to prevent the loss from 

occurring and not to pay the valid claim in a reasonable time.
2411

 When the insurer fails to 

fulfil this obligation as the harm occurs, then indemnity is payable.
2412

 If the insurer delays or 

refuses to pay a valid claim, he will be required to pay the indemnity amount plus interest, but 

not losses suffered by the insured resulting from such a refusal or delay in paying the 

                                                                                                                                                        

Achilleas) [2008] UKHL 48; [2009] 1 AC 61, for the application of the rule in the commercial context where 

commercial practice should be considered and the amount will be confined to the duty to reduce the loss.  

 

2408
  See below. 

2409
  Sprung v Royal Insurance (UK) Ltd [1999] 1 Lloyd's Rep IR 111. 

2410
 [1999] 1 LRIR 1 1 1. 

 

2411
 Firma C-Trade SA v Newcastle Protection and Indemnity Association (London) Ltd (The 

Fanti); Socony Mobil Oil Inc v West of England Shipowners Mutual Insurance Association 

(The Padre Island) [1991] 2 AC 1 [35]-[36] (Goff L) ; Apostolos Konstantine Ventouris v Trevor Rex Mountain 

(The Italia Express (No 3)) [1992] 2 Lloyd’s Rep 281;  Transthene Packaging Co Ltd v Royal Insurance (UK) 

Ltd [1996] Lloyds’ Rep IR 32 [40].       

2412
 Ibid.   
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indemnity amount.
2413

  That is because insurance claim payments are treated as damages for 

breaching the contract, and not as debts owed by the insurer, therefore it was established that 

English law does not grant the right for paying damages for damages.
2414

 This rule has 

exceptions as it is not applied against brokers,
2415

 in life policies 
2416

 or in reinstatement 

policies. 
2417

 Sprung, which left open the possibility of incurring damages by an express term 

in the policy for breaching the claim payment within a reasonable time,
2418

 was applied to 

subsequent cases which tried to find damages but did not succeed.
2419

  Some of the failed 

                                                                                                                                                        

2413
 Sprung v Royal Insurance (UK) Ltd  [1999] 1 Lloyd's Rep IR 111 ; Apostolos Konstantine Ventouris v 

Trevor Rex Mountain (The Italia Express (No 3)) [1992] 2 Lloyd’s Rep 281 ; The President of India v Lips 

Maritime Corporation (The Lips)  [1988]  AC 395 [422]- [425]  (Brandon L). 

 

2414
 Ibid; Sprung case has raised a lot of academic criticisms, see: J. Birds, ‘Case Comment: No Damages 

Remedy When Insurers Unjustifiably Repudiate Liability’ (1997) 22 JBL 368; J. Lowry & P. Rawlings, 

‘Insurers, Claims and the Boundaries of Good Faith’ (2005) 68 MLR 82, 85; and for comparative approach of 

the subject, see J. Al-Asady, ‘Damages, Late Payment and Indemnity Insurance’ (2006) 4 JBL 396, and C. Ying, 

‘Damages for Late Payment of Insurance Claims’ (2006) 122 LQR 205, 208. 

 

2415
 Arbory Group v West Craven Insurance Services [2007] Lloyd’s Rep IR 

491. 

2416
 Blackley v National Mutual Life Association Ltd (No 2) [1973] 1 NZLR 668. 

2417
 Arbory Group v West Craven Insurance Services [2007] Lloyd’s Rep IR 

491. 

2418
 Sprung v Royal Insurance (UK) Ltd [1999] Lloyds Rep IR 111 [116] (Evans LJ). 

2419
 Insurance Corp of the Channel Islands Ltd v McHugh [1997] LRLR 94; England v Guardian Insurance Ltd 

[1999] 2 All ER (Comm) 481; Mandrake v Countrywide Assured Group [2005] EWCA Civ 840; Normhurst Ltd 

v Dornoch Ltd [2004] EWHC 567 (Comm), [2005] Lloyd’s Rep IR 27; Tonkin v UK Insurance Ltd [2006] 

EWHC 1120 (TCC), [2006] 2 All ER (Comm) 550.  
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attempts were by classifying the duty to pay the claim within a reasonable time as an implied 

term. 
2420

 Even when there is an express term for prompt claim payments, it seems that there 

is hesitance from courts towards accepting it and paying damages.
2421

  

 2. The Case for Reform: 

The Law Commissions published an Issue Paper on Damages for late payment in 2010 

(IP6)
2422

 and a Consultation Paper in 2011 (LCCP2011) 
2423

 which considered many 

criticisms of the decision in Sprung and its basis in the hold harmless principle.
2424

 It was 

stated that the current situation of denying losses caused by delay causes unfairness to the 

insured and does not consider the commercial side of the case.
2425

 Also, it is harsh on the 

insured, especially if confronted with the risk of losing his business or failing to pay his debts, 

and he may not have the funds to reduce the loss.
2426

  Additionally, the hold harmless rule is 

                                                                                                                                                        

2420
 Insurance Corp of the Channel Islands Ltd v McHugh [1997] LRLR 94 [136] (Mance J). 

2421
 Tonkin v UK Insurance Ltd  [2006] EWHC 1120 (TCC), [2006] 2 All ER (Comm) 550 ; See also Normhurst 

Ltd v Dornoch Ltd [2004] EWHC 567 (Comm) , [2005] Lloyd’s Rep IR 27, where a description of the insurer’s 

liability as  a payment  in the policy  was not accepted as a ground to award damages.  

 

2422
 The Law Commission and Scottish Law Commission, Damages for Late Payment and the Insurer’s Duty of 

Good Faith (Issues Paper 6, 2010) (IP6). 

 

2423
 The Law Commission and Scottish Law Commission, Insurance Contract Law: Post Contract Duties And 

Other Issues, A Joint Consultation Paper (Law Com CP No 201, Scot Law Com DP No 152, 2011) LCCP2011. 

 

2424
 See below. 

 

2425
 IP6 paras 8.1–8.38, LCCP 2011 paras 2.14–2.54; 4.8-4.10.  

2426
 LCCP2011 4.8- 4.10.  
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unprincipled and differs from the law in Scotland where the insurer’s duty is to pay the valid 

claim in a reasonable time, and therefore damages are payable for breach.
2427

 

In that sense, insurance law in England is not consistent with what is applied in general 

contract law and it is the only exception to common law where damages are not payable if the 

contract obligation is breached.
2428

  

Others arguments raised against the current regime are that it seems reasonable to place some 

responsibility on the insurer for delayed payments of claims to be at least in line with what is 

required from the insured, i.e. promptly notifying the insurer if the loss occurred and 

providing proof within a reasonable time.
2429

 It seems rather unfair to penalise the assured for 

delay in such circumstances, but not the insurer.
2430

 In other aspects, such an insurer-friendly 

approach can encourage insurer’s bad faith.
2431

 An insurer may procrastinate in paying a 

claim for a long time, knowing that the only remedy for the insured is the claim amount plus 

interest. Under further scrutiny of the case, it seems to be winning both ways for the insurer, 

bearing in mind the courts’ interest rates.
2432

 Another strong justification against the present 

                                                                                                                                                        

2427
 Scott Lithgow Ltd v Secretary of State for Defence 1989 SC (HL) 9; more recently Strachan v The Scottish 

Boatowners’ Mutual Insurance Association 2010 SC 367 ; IP6 2010  paras 3.1–3.21 ; LCCP2011 paras 2.62–

2.87,4.6- 4.8.  

 

2428
 Hadley v Baxendale (1854) 9 Ex 341; IP6 2010 paras 2.1-2.80; LCCP 2011 paras 2.6 -2.14.  

 

2429
 M. Clarke ‘Compensation for failure to Pay Money Due: A “Blot on English Common Law Jurisprudence” ’ 

(2008) 4 JBL 291, 298. 

2430
  Ibid.  

 

2431
 Ibid. 

2432
 Ibid. 
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situation in English courts is based on questioning the grounds of the rule in Sprung. The rule 

in Sprung is based on the fact that insurance contracts are contracts of indemnity. However, 

that is not the case with all insurance contracts, especially in life and critical illness insurance. 

These types of insurance are agreements to pay a certain amount when the loss occurs, and do 

not seek to indemnify death.
2433

  

 3. Alternative Solutions: 

 Even though refusing a valid claim or delaying it can be considered theoretically a breach of 

the insurer’s continuing duty of good faith,
2434

 it is established that damages are not payable 

for such a breach, and the only remedy is avoidance ab initio which is not beneficial to the 

assured.
2435

 In respect of damages for distress and inconvenience, insurance law has 

differentiated between the situations where the insurer refuses to pay the claim at all 
2436

 and 

the situations where the insurer has failed to reinstate the property in a proper manner,
2437

 as it 

                                                                                                                                                        

2433
 It must be noted that they are  considered exceptions to the general rule in Sprung along with claims against 

brokers, and where the insurer agrees to reinstate property; see above; IP6 2010 paras 8.1–8.38 ; LCCP2011 

paras 2.55–2.61.  

 

2434
 See Manifest Shipping & Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea [2001] UKHL 1, 

[2003] 1 AC 469 (Clyde L) where it was stated that the duty of good faith is flexible and changeable. 

2435
 MIA1906, s17; La Banque Financière de la Cité SA v Westgate Insurance Co Ltd [1989] 2 All ER 952, 

[1990] 2 All ER 947; LCCP2011 paras 3.3–318. 

 

2436
 England v Guardian Insurance Ltd [1999] 2 All ER (Comm) 481. 

 

2437
 AXA Insurance UK Plc v Cunningham Lindsey UK [2007] EWHC 3023 (TCC). 
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denied such damages for the former and permitted them in a limited fashion for the latter.
2438

 

Other remedies which can be available for late payment of the claim include: interest, 

damages for breaching statutory duties (FCA rules embedded in ICOBS stated earlier), 

damages for tort of deceit, and reinstatement.
2439

 Consumer and small business assureds can 

also resort to the FOS, which departs from case law to avoid unfairness and awards damages 

for late payments of insurance claims, in addition to damages for distress and inconvenience 

in a limited amount. Nevertheless, such procedures are not available to consumer or small 

business assureds for claims above £100,000 pounds.
2440

  The LCCP2011 argued the need for 

legal reform as the alternative solutions were not enough to substitute it.
2441

 

 4. Suggested Reforms:  

The suggested reforms of the Law Commissions in respect of this area are laid out in the 

LCCP2011. The main proposed reform is to change the insurer’s duty in the insurance 

contract to be a duty to pay a valid claim in a reasonable time.
2442

 In other words, the proposal 

will reverse the Sprung rule and rearticulate the insurer’s duty to be a statutory duty to pay a 

valid claim in a reasonable time instead to hold harmless. Damages are payable by the insurer 

if he fails to meet such duty according to principles of contract law, where only actual and 

                                                                                                                                                        

2438
 It must be noted that damages for distress and inconvenience are granted in general contract law cases 

concerning consumers under certain conditions; See Milner v Carnivalsee [2010] EWCA Civ 389, [2010] 3 All 

ER 701; LCCP2011 paras 2.72–2.80. 

 

2439
 IP6 paras 5.1–5.49; LCCP2011 paras 3.19–3.26. 

 

2440
 LCCP2011 paras 2.72–2.80 & 3.27–3.31.  

 

2441
 LCCP2011 prt 3.  

2442
 LCCP2011 para 5.9. 
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foreseeable damages are to be paid.
2443

  For the meaning of reasonable time, the LCCP2011 

proposes that the time for the insurer to examine the claim will start from when all material 

information  demanded is given by the assured, provided that such demands are 

reasonable.
2444

  The time must be enough and reasonable for full examination and assessment  

of the claim and for third party involvement in providing information if needed.
2445

 It  must 

also correspond to market practice,  the kind of insurance conducted, how large and 

convoluted is the claim,  and where it takes place.
2446

  

Awards of damages for distress and inconvenience in consumer insurance policies are also 

included by the LCCP2011 proposals. English courts already award damages for distress and 

inconvenience in consumer contract law under certain conditions,
2447

and in insurance law 

where an insurer does not reinstate the property in a proper manner.
2448

 However, they do not 

award such damages for insurers’ failure to pay a valid claim promptly.
2449

 In contrast, the 

FOS does not draw this distinction and awards damages in all those situations.
2450

 

                                                                                                                                                        

2443
 Ibid. 

2444
 Ibid para 5.14. 

2445
 Ibid. 

2446
 Ibid. 

2447
 Milner v Carnival [2010] EWCA Civ 389, [2010] 3 All ER 701. 

 

2448
 AXA Insurance UK Plc v Cunningham Lindsey UK [2007] EWHC 3023 (TCC). 

 

2449
 England v Guardian Insurance Ltd [1999] 2 All ER (Comm) 481. 

 

2450
 LCCP2011 para 5.50-5.51 ; However the FOS has limitations as it cannot view claims above 100,000 

pounds or claims against third parties. Also the different approach of the FOS gives it an unsuitable regulatory 

role and creates complexity between its approach and the law. 
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Accordingly, a reform could unify the different approaches taken by the courts and the FOS, 

as divergence in that matter is not favourable.
2451

 Furthermore, the reform will correspond to 

consumer contract law, which should have included insurance contracts since it provides that 

distress damages are payable if a service has been sold for peace of mind, and the consumer 

suffered distress or inconvenience, and that applies to insurance.
2452

  

The LCCP2011 suggests that damages paid by insurers in breach of their duty to pay a valid 

claim in a reasonable time can be excluded or limited in business insurance by a contractual 

term to maintain the freedom of business.
2453

 Nonetheless, the exclusion or limitation cannot 

be relied on if the insurer delays or refuses the claim in bad faith and it only applies if it is 

used in good faith.
2454

 Hence, the good faith principle  will act as a ‘shield’ colouring the 

contractual obligation and the extent of  reliance on it , rather than a  ‘sword’  with its own 

remedies  which requires proposing novel action of damages for bad faith.
2455

   Also, if the 

exclusion or limitation clause is relied upon, the insurer has  to provide an explanation for his 

delay or refusal of the claim and it will be up to courts to assess whether the insurer acted in 

good or bad faith when relying on the exclusion, dependent on the circumstances of each 

case.
2456

 

                                                                                                                                                        

2451
 Ibid 5.51. 

 

2452
 Ibid paras 5.52–5.56; The LCCP2011 asks the consultees if it should be through a statutory reform or leave 

it to courts. 

 

2453
 Ibid 5.15-5.19. 

2454
 Ibid; paras 5.26- 5.33. 

 

2455
 Ibid. 

 

2456
 Ibid 5.26–5.33. 
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The LCCP2011 preferred not to introduce further statutory guidelines for insurers regarding 

handling claims in good faith, since there are already regulatory guidelines in the FCA 

rules.
2457

 Producing more guidelines would add more layers of regulation unnecessarily, 

which brings more complexity than clarity.
2458

  

For consumer insurance, it was suggested that such exclusion or limitation cannot be applied, 

as it is probably unfair and violates the UTCCR1999 and the FCA principles.
2459

 Therefore it 

will be not be supported by the courts or the FOS.
2460

 The limitation for any litigation brought 

by the assured against the insurer’s failure to pay the claim was proposed to start from the 

time where the insurer had a reasonable time to investigate the claim.
2461

  

The draft clauses of the Insurance Contract Law Draft Bill issued recently,
2462

 have classified 

the duty of the insurer to pay any amounts due to the insured as regards the claim in a 

reasonable time under the insurance contract as an implied term in every insurance 

                                                                                                                                                        

2457
 See ICOBS 8.1.1.  

 

2458
 LCCP2011 paras 5.34–5.37. 

 

2459
 Ibid paras 5.20–5.25. 

2460
 Ibid. 

2461
 Ibid paras 5.38–5.48; The Limitation Act 1980 in section 5 provides that the victim has a period of six years 

to pursue litigation from the date of breach. The LCCP2011 discusses what is considered the date of breach: 

time of loss, time of breach, time of decision; Callaghan v Dominion Insurance Co [1997] 2 Lloyd's Rep 541. 

 

2462
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014. 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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contract,
2463

 and therefore it will be an implied term in law and a contractual obligation, with 

remedies applicable, e.g. damages, if such term is breached.   

It must be noted that such implied term will be for the benefit of the assured only and does 

not extend to third parties as highlighted in the explanatory notes of the draft clauses.
2464

 

However, third parties can benefit if they were assigned to the policy (they became the 

assureds legally), and they can claim late payment of the insurance claim on behalf of the 

assured.
2465

 Additionally, such implied term and payment of damages will regard valid 

insurance claims only, and therefore fraudulent claims or claims outside the ambit of the 

policy are not covered.
2466

 Damages for breaching the implied term above will be contractual 

damages, and therefore they will be calculated according to Hadley v Baxendale 
2467

 to 

compensate foreseeable and actual loss, and where there is a mitigation of such loss.
2468

 The 

                                                                                                                                                        

2463
 Insurance Contract Law Draft Bill, cl 12(1). 

2464
 Ibid; The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  

Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.7-4.9. 

2465
 Ibid. 

2466
 The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft 

Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.10. 

2467
 (1854) 9 Ex 341.  

2468
 The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft 

Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014, para 4.16. 

http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
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“sums” or “amounts” due to the insured will include those reached by an agreement, 
2469

 or by 

a court.
2470

 For the meaning of reasonable time, the draft Bill provides that it is the time 

which is needed to make an investigation of the claim and for its evaluation.
2471

 Determining 

the reasonableness of the time will rely on the related circumstances,
2472

  such as the 

insurance type
2473

, claim size and degree of complication,
2474

 complying with the regulatory 

                                                                                                                                                        

2469
 However, in settlement agreements, it is more likely that the assured will no longer be able to claim a late 

payment of the claim as such issue will probably be dealt with in the agreement in an express manner. In any 

case, in practice, insurance claims will be settled by a settlement contract which is pursuant to the insurance 

contract, and therefore it is not a settlement agreement itself. It must be noted that damages for late payments  

can still be payable in regard to settlement agreements  if there was unreasonable delay in reaching an agreement  

or in paying the agreed amount. The Law Commission And Scottish Law Commission, Reforming Insurance 

Contract Law: Initial  Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.10-4.14. 

2470
 The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft 

Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.10-4.14. 

2471
 Insurance Contract Law Draft Bill, cl 12(2). 

2472
 Ibid, cl 12(3) ; The examples  mentioned are non-exhaustive. 

2473
 Ibid, cl 12(3)(a). 

2474
 Ibid, cl 12(3)(b); For example, large claims can consume more time, and  the occurrence of the loss abroad 

can make the claim  more complex to investigate and therefore consumes  more time ; The Law Commission 

And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.20. 

http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
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requirements,
2475

 and circumstances which cannot be controlled by the insurer.
2476

 The insurer 

will not be considered in breach of such implied term for just not paying the claim or part of 

it, while being in dispute and there are reasonable justifications for such dispute over validity 

of the claim or part of it.
2477

 There must be more than just a reasonable but wrong refusal to 

be in breach.
2478

   

On the other hand, the insurer’s behaviour in dealing with the dispute can be considered in 

reaching a decision in respect if he was in breach of such implied term, and the time of breach 

if there was a breach.
2479

 The draft Bill states that the remedies for breaching the implied term  

in the insurance contract to pay the claim in a reasonable time such as damages, will be 

                                                                                                                                                        

2475
 Ibid, cl 12(3)(c); For example FCA requirements; The Law Commission And Scottish Law Commission, 

Reforming Insurance Contract Law: Initial  Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.20. 

2476
 Ibid, cl 12(3)(d); for example, when there is necessary information  which must be provided by the assured 

or a third party which is not provided, the insurer must not be punished; The Law Commission And Scottish 

Law Commission, Reforming Insurance Contract Law: Initial  Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.20. 

2477
 Ibid, cl 12(4)(a).  

2478
 Ibid. 

2479
 Ibid, cl 12(4)(b) ; For example, if the insurer had reasonable justifications for disputing the claim  he can be 

in breach of the implied term to pay the claim  in reasonable time if he was slow in the investigations in an 

unreasonable manner; The Law Commission And Scottish Law Commission, Reforming Insurance Contract 

Law: Initial  Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 4.24. 

http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
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“additional and different” from paying the claim amount,
2480

 and the interest on that amount 

from any source, e.g. by the contract, court, etc.
2481

  

It must be noted that the contracting out of these rules by a disadvantageous term  which puts 

the assured in a worse position than the Bill is not allowed for consumer insurance, 
2482

 while 

it is allowed in non-consumer insurance provided transparency requirements are satisfied.
2483

 

However, if breaching the implied term in non-consumer insurance is deliberate or reckless, 

contracting out will not be allowed.
2484

 The breach will be deliberate or reckless if the insurer 

knew that he was in breach of the implied term or did not care whether he was in breach of 

the implied term or not.
2485

  

In any way, rules on contracting out do not apply to settlement agreements or cancellation 

clauses.
2486

 Therefore, in consumer insurance using less favourable terms than the provisions 

in the Insurance Contract Law Draft Bill is allowed as the prohibition will not be 

                                                                                                                                                        

2480
 Ibid, cl 12(5)(a). 

2481
 Ibid, cl 12(5)(b). 

2482
 Ibid, cl 15; See Ch 5 under 5.10 for more detailed explanation on contracting out. 

2483
 Ibid, cls 16, 17. 

2484
 Ibid, cls 16(2), 16(3)(b). 

2485
 Ibid, cl 16(5). 

2486
 Ibid, cls 15(4),16(6). 
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applicable.
2487

 Also, the conditions of transparency will not be needed for non-consumer 

insurance.
2488

  

 II Fraudulent Claims: 

 1. The Current Situation: 

The insurance contract can stipulate express terms for the duty not to make a fraudulent claim 

which, if breached, can be a breach of contractual obligation, and the remedies can be subject 

to what is stipulated in the contract.
2489

 This is a method acceptable to courts as long as those 

terms are clearly drafted, and it is also subject to the fairness measure embedded in the 

UTCCR1999 in consumer contracts.
2490

 In any event, parties cannot exclude liability for 

fraud from the contract,
2491

 even though the matter of excluding the agent’s liability for fraud 

is still a matter of question.
2492

 Insurers here can also have the right to damages for loss 

caused by the assured’s fraudulent claim since it will be a breach of the contract, and that can  

include claim examination costs and interest  as indicated in Parker v National Farmers 

                                                                                                                                                        

2487
 Ibid, cl 15(4). 

2488
 Ibid, cl 16(6). 

2489
 Insurance Corp of the Channel Islands Ltd v McHugh 1997] LRLR 94; Fargnoli v G A Bonus Plc [1997] 

CLC 653. 

 

2490
  If the terms are not drafted clearly, the rule of contra proferentum applies where the interpretation which 

benefits the assured will be applied; G. Swaby, ‘Insurance Law Reform: Deterring Fraud in the Twenty First 

Century’ (2011) International Journal of Law and Management 413, 422-423.  

2491
 There is no direct case concerning post contractual fraud, but for pre contractual period, see: HIH Casualty 

& General Insurance Ltd v Chase Manhattan Bank [2003] UKHL 6, [2003] 2 Lloyd's Rep 61.  

 

2492
 HIH Casualty & General Insurance Ltd v Chase Manhattan Bank [2003] UKHL 6, [2003] 2 Lloyd's Rep 61. 
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Union Mutual Insurance Society Ltd.
2493

 If the express terms in the policy provide  that the 

policy will be void or/and  all benefits under it will be forfeited without further details, the 

courts construed avoidance to be from the date of the fraudulent claim and not ab initio , and 

therefore valid previous claims will be unaffected.
2494

 However, if the policy provides that 

avoidance for the fraudulent claim will be from the date of the policy inception, such term 

will be applied.
2495

  

If the insurance contract does not stipulate express terms for fraudulent claims, the insurer can 

still have a remedy against such fraud from the assured. However, the nature of the remedy 

differs depending on the different classifications of the court to the duty not to make a 

fraudulent claim and case law in that area is complex and inconsistent.
2496

  In the past, 

                                                                                                                                                        

2493
 [2012] EWHC 2156 (Comm), [2013] Lloyd’s Rep IR 253; this is in contradiction with the old position   in 

London Assurance v Clare (1937) 57 LIL Rep 254. 

2494
  Such terms are common in the London Market (Britton v Royal Insurance (1866) 4 F& F 906) ; Manifest 

Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 469;  Agapitos v 

Agnew (The Aegeon) (No1) [2002] EWCA Civ 247, [2002] Lloyd’s Rep IR 573; Direct Line Insurance Plc v 

Fox [2009] EWHC 386 (QB), [2010] Lloyd's Rep IR 324. 

  

2495
 Joseph Fielding Properties (Blackpool) Ltd v Aviva Insurance Ltd [2010] EWHC 2192 (QB), [2011] Lloyd's 

Rep IR 238.  

 

2496
 The classifications ranged from treating the duty  as an implied term (Orakpo v Barclays Insurance Services 

Co Ltd [1995] LRLR 443 [451]-[452])  where Straughton LJ doubted the remedy of avoidance, while  Sir Roger 

supported avoidance and Hoffmann LJ supported termination for breach,  or a breach of  the MIA1906 , s17 

(Black King Shipping Corp v Massie (The Litsion Pride) [1985] 1 Lloyd’s Rep 437), where avoidance ab initio 

is supported,  or a matter of common law rule based on public policy (Agapitos v Agnew (The Aegeon) (No1) 

[2002] EWCA Civ 247, [2002] Lloyd’s Rep IR 573) , where the forfeiture of the fraudulent claim was supported  

and not avoidance ab initio. 
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insurers may avoid the policy ab initio since fraudulent claims can be considered a breach of 

the post- contractual duty of good faith owed by the assured and a breach of section 17 of the 

MIA1906.
2497

 However, this position started to change after the Star Sea 
2498

 where it was 

viewed that the principle which must be protected is that the fraudulent assured cannot benefit 

from his own fraud, and contractual analysis is better to arrive to this goal. 
2499

 This was 

confirmed in subsequent case law, namely: in The Mercandian Continent 
2500

 and  The 

Aegeon 
2501

 where it was clarified that the duty of good faith and  the duty to refrain from 

fraudulent claims must be treated separately and that avoidance in that way cannot be a 

remedy for fraudulent claims. Now it can be stated that the current state of law as far as the 

claim is concerned is:  if a claim is fraudulent, the whole claim will be forfeited including the 

true parts of the claim,
2502

 but not all the other previous, valid, and honest claims under the 

policy.
2503

   

                                                                                                                                                        

2497
 Black King Shipping Corp v Massie (The Litsion Pride) [1985] 1 Lloyd’s Rep 437  

2498
 Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1,  [2003] 1 AC 469 

2499
 Ibid [61] (Hobhouse L). 

2500
 K/S Merc Skandia XXXXII v Certain Lloyd’s Underwriters (The Mercandian Continent ) [2001] Lloyd’s Rep 

IR 802. 

 

2501
 Agapitos v Agnew (The Aegeon) (No1) [2002] EWCA Civ 247, [2002] Lloyd’s Rep IR 573.   

 

2502
 Such approach is believed to give a punitive element to the remedy of fraudulent claims which aims to deter 

fraud, and to remove the problems from  determining the true or fraudulent parts of the claim, making it easier 

for the insurers; See J. Hjalmarsson, ‘The Law on Fraudulent Insurance Claims’ (2013) JBL103, 113 .  

2503
 Axa General Insurance v Gottleib[2005] EWCA Civ 112, Lloyd’s Rep IR 369 [132] (Mance LJ), as it was 

submitted that  the retroactive effect depriving the benefits of the policy will begin from the loss date where the 

fraudulent claim has arisen, however, the assured must repay the interim payment paid in advance  on the 
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As for concurrent and subsequent claims, they will rely mostly on what happens to the 

contract.
2504

 It must be noted that the court in The Captain Panagos DP 
2505

 regarded that 

there is a close connection between  two concurrent claims where one of them was fraudulent 

and the other was true, which justifies depriving the assured from recovering for any of them. 

The right of insurers to repudiate the contract  following the discovery  of the fraudulent 

claim depends mostly on the policy terms, but the position is not really clear as case law is 

not sufficient in that respect.
2506

 It should be mentioned  that there are indications that this 

right will depend on the nature of the fraud in question (following  general contract law) 

where the right to repudiate will be maintained only if the fraud is “serious”, 
2507

 while if it is 

                                                                                                                                                        

fraudulent claim to the insurer ;   See  also  Fargnoli v G A Bonus Plc [1997] CLC 653 [678] (Penrose L) where 

it was stated that the penalty should “not extend beyond the offence to deprive persons of innocent benefits, or 

benefits otherwise free from the taint of fraud” ; This is similar to the Australian approach, which removed 

avoidance as  a remedy and gave the right to forfeit the fraudulent claim without the other valid previous claims 

(See Australian Insurance Contracts Act 1984 (Cth) , s 56).  

2504
  See below. 

2505
 Continental Illinois National Bank & Trust Co of Chicago v Alliance Assurance Co Ltd (The Captain 

Panagos DP) [1989] 1 Lloyd’s Rep 33. 

2506
 Common express terms in the London market can state  that the policy is ‘void’ and  ‘all benefits are 

forfeited under the policy’ but they do not give more details (Britton v Royal Insurance (1866) 4 F& F 906) 

However, courts construed avoidance in  such express terms as to be  from the time of the fraudulent claim if no 

further details are supplied (Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] 

UKHL 1, [2003] 1 AC 469; Agapitos v Agnew (The Aegeon) (No1) [2002] EWCA Civ 247, [2002] Lloyd’s Rep 

IR 573; Direct Line Insurance Plc v Fox [2009] EWHC 386 (QB), [2010] Lloyd's Rep IR 324)  ;  However, if 

the policy provides clearly that the insurers can avoid ab initio, that will be applied ( Joseph Fielding Properties 

(Blackpool) Ltd v Aviva Insurance Ltd [2011] Lloyd's Rep IR 238);  J. Hjalmarsson, ‘The Law on Fraudulent 

Insurance Claims’ (2013) JBL103, 114 ; R. Merkin, Colinvaux's Law of Insurance (2
nd

 supp, 9
th 

 edn, Sweet and 

Maxwell 2013) para 9-033. 

2507
 Examples include causing the loss by the assured, and exaggerated claims. 
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“less serious” , 
2508

 the insurer will be only allowed for a denial of the claim.
2509

It seems that 

the most favourable approach by courts is the suggestion of considering the fraudulent claim 

a repudiatory breach of the contract entitling the termination of the policy according to the 

general contractual principles.
2510

 Therefore the contract will remain and claims must be paid 

until the insurer elects to terminate the contract.
2511

 

 

The application of these rules on fraudulent claims consists of some limits. Firstly, it will be 

limited to the time prior to the commencement of litigation, as if the litigation commences, 

the procedural rules will be applied instead, which is the same limit on the general post-

contractual duty of good faith.
2512

 Also, it must be noted that the settlement agreements 

                                                                                                                                                        

2508
  Examples include having a true claim supported by fraudulent devices. 

2509
 Agapitos v Agnew (The Aegeon) (No1) [2002] EWCA Civ 247, [2002] Lloyd’s Rep IR 573 (Mance LJ); See 

also Royal Boskalis Westminster NV v Mountain [1997] LRLR523 (Rix J). It must be noted that the right to 

repudiate the contract following the fraudulent claim is only important in some situations including: when there 

are true claims which are subsequent to the fraudulent claim, and when the discovery of fraud takes place before 

the policy ends (Axa General Insurance v Gottleib [2005] EWCA Civ 112, Lloyd’s Rep IR 369) . The past 

position as indicated earlier is that the contract will be avoided ab initio since the fraudulent claim was regarded 

a breach of the post-contractual good faith (Black King Shipping Corp v Massie (The Litsion Pride) [1985] 1 

Lloyd’s Rep 437) ; however, after The Aegeon ,  it was confirmed  that such remedy no longer applies and that 

fraudulent claims are to be separated from the post-contractual good faith. 

2510
 Axa General Insurance Ltd v Gottlieb [2005] EWCA Civ 112, [2005] 1 All ER (Comm) 445 [22] (Mance 

LJ) ; that seems to be applied in Scotland as well (Fargnoli v GA Bonus Plc 1997 SCLR 12 [22] (Penrose L)). 

2511
 Ibid. 

2512
 Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1, [2003] 1 AC 469; 

Agapitos v Agnew (The Aegeon) (No1) [2002] EWCA Civ 247, [2002] Lloyd’s Rep IR 573.   

http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=at943b76e0dd-55123&crumb-action=reset&docguid=I905F2430E42811DA8FC2A0F0355337E9
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between the assured and the insurer will have the same impact.
2513

 Another limit seem to be 

insurance contracts: the rules on fraudulent claims will be applied to fraudulent insurance 

claims only but no other fraudulent claims.
2514

 The suggestion not to apply the rules on 

fraudulent claims when fraud is retracted
2515

 was rejected,
2516

  and therefore retraction of 

fraud does not prevent the application of the fraudulent claims’ rules.  

 

 2. Suggested Reforms: 

There is complexity in the law regarding fraudulent claims as seen earlier, as even fraudulent 

claims can be apparently included in section 17 of the MIA1906 which grants  avoidance ab 

initio as a remedy;  common law takes another approach and treats fraudulent claims 

separately from good faith providing  the forfeiture of the fraudulent claim as a remedy.
2517

  

This led the Law Commissions to propose reforms in the area to clarify the position, and 

therefore published  an  Issue Paper on fraudulent claims (IP7)
2518

  and a Consultation Paper 

                                                                                                                                                        

2513
 Direct Line Insurance Plc v Fox [2009] EWHC 386 (QB), [2010] Lloyd's Rep IR 324. 

2514
 Shah v Ul-Haq [2009] EWCA Civ 542, [2010] 1 WLR 616. 

2515
 See D. Thomas, ‘Fraudulent Insurance Claims: Definition, Consequences and Limitations’ [2006] LMCLQ 

485, 496. 

2516
 Direct Line Insurance Plc v Fox [2009] EWHC 386 (QB), [2010] Lloyd's Rep IR 324. 

2517
 See above. 

2518
 The Law Commissions and Scottish Law Commission, Reforming Insurance Contract Law: The Insured’s 

Post-Contract Duty of Good Faith (Issue Paper 7, 2010) (IP7), for more see G. Swaby, ‘Insurance Law Reform: 

Deterring Fraud In The Twenty-First Century’ (2011) 53 (6) International Journal of Law and Management 413, 

427 . 
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(LCCP2011), and recently introduced  draft clauses for the forthcoming Insurance Contract 

Law Draft Bill.
2519

  

 The  LCCP2011 highlights that section 17 of the MIA1906 will not apply to fraudulent 

claims, even though it can remain as a general principle not providing specific remedies, as 

suitable specific remedies must be set out for fraudulent claims.
2520

 Thus, the LCCP2011 aims  

to make a statutory effect to the common law position regarding  the remedies of fraudulent 

claims and proposes  that when the assured makes a fraudulent claim, the whole claim will be 

forfeited, along with any subsequent claims to the  date of fraud, and any interim payments on 

the claim should be returned by the assured.
2521

 However, valid previous claims where the 

loss occurred before fraud will not be affected, whether the claim was paid or not.
2522

 

Furthermore, damages which compensate actual costs  borne by the insurer for fraud 

investigation and which are reasonable and proportionate with the circumstances can be 

claimed from  the assured, provided they are not  offset from the savings made by the 

forfeiture of the valid claim.
2523

 Such proposals are default in business insurance, and 

therefore parties can contract out of them by express terms, whereas in consumer insurance, 

insurers cannot stipulate remedies which give them greater rights.
2524

   

                                                                                                                                                        

2519
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014. 

2520
 LCCP2011 para 7.45. 

2521
 LCCP2011 para 8.2. 

2522
Ibid. 

 

2523
 Ibid 8.3-8.4. 

2524
 Ibid. 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
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The proposal for the forfeiture of the fraudulent claim only is considered a codification to the 

current state of the case law to provide more clarity.
2525

 False and genuine parts of the claim 

do not need to be given at the same time provided they are parts of the same claim.
2526

 

However, the LCCP2011 preferred to leave it to courts to decide the meaning of single claim, 

depending on the circumstances of each case.
2527

 As for paying the previous valid claims, the 

LCCP2011 is convinced that avoidance of such claims is unprincipled and impractical.
2528

 It 

is unprincipled in the sense that it allows valid claims to be affected by later incidents, and 

impractical as courts try always to escape its harshness and money may already have been 

spent.
2529

 In respect of subsequent claims, as the insurer can have  the right to terminate the 

contract with a prospective impact after fraud, 
2530

 the LCCP2011 opts to provide clarity to 

the uncertain legal situation of claims arising between fraud and the termination of the 

contract, and hence proposed the forfeiture of subsequent claims as an alternative solution to 

hasty terminations by insurers suspecting fraud.
2531

 Such claim forfeiture will have effect  

even when the claim is raised before finding out about fraud  or  before beginning to 

                                                                                                                                                        

2525
 LCCP2011 paras 8.7–8.8; Galloway v Guardian Royal Exchange [1999] Lloyd’s Rep IR 209; Agapitos v 

Agnew (The Aegeon) (No1) [2002] EWCA Civ 247, [2002] Lloyd’s Rep IR 573 ; See Ch 5 under 5.9. 

 

2526
 LCCP2011 8.9; Aviva Insurance v Brown [2011] EWHC 362 (QB), [2012] Lloyd's Rep IR 211. 

 

2527
 LCCP 2011 paras 8.9–8.10. 

 

2528
 LCCP2011 paras 8.14-8.16. 

2529
 Ibid 7.10–7.16; 8.14-–8.16. 

 

2530
 Axa General Insurance Ltd v Gottlieb [2005] EWCA Civ 112, [2005] 1 All ER (Comm) 445 [22] (Mance 

LJ) (fraud is seen as a breach of the contract entitling for repudiation) See above. 

2531
 LCCP2011 para 8.11. 
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terminate the policy.
2532

 Nonetheless, the insurer must take prompt steps for policy 

termination and inform the assured of the termination of the contract once fraud is 

discovered; otherwise his right of defence towards subsequent claims will be waived.
2533

  

 Finally, the LCCP2011 proposed damages as compensation for the insurer against costs 

incurred as a result of investigating fraudulent claims, since they can play a preventive role 

restricting assureds from presenting completely false claims, something not provided by the 

forfeiture of the claim.
2534

 Such damages are proposed to be limited to compensate actual 

costs which are reasonable and proportionate to the circumstances, and  which are not 

covered by the savings made from the  forfeiture of the valid claim.
2535

  

In business insurance, the LCCP2011 supports parties’ ability to include express terms in the 

contract which provide different remedies to fraudulent claims.
2536

 However, those terms 

must be clearly drafted and brought to the attention of the party disadvantaging from them, 

whether it is the assured, for example if the insurer lists avoidance as a remedy, or the insurer 

for example when the term decreases the sanctions on the fraudulent assured.
2537

 On the other 

hand, in consumer insurance any express term which gives the insurer more rights than the 

                                                                                                                                                        

2532
 Ibid 8.12. 

 

2533
 Ibid 8.13. 

 

2534
 Ibid para 8.19. 

2535
 LCCP2011 paras 8.19–8.23. 

 

2536
 Ibid 8.24-8.27. 

2537
 Ibid. 
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statutory remedies regard fraudulent claims will have no effect.
2538

 Such protection is 

justified, as consumers may not realise the implications of avoidance for fraud, even though 

the UTCCR1999 and the FOS provide some protection in this respect.
2539

  

The draft clauses of the forthcoming Insurance Contract Law Draft Bill were recently issued, 

and they state clearly the remedies when the assured makes a fraudulent claim.
2540

 It must be 

noted that those draft clauses are only applicable regarding the fraudulent claims made by the 

assureds and not third parties, and only in respect of fraudulent insurance claims and no other 

claims.
2541

 

To be specific, the draft Bill states that when the assured makes a fraudulent claim in respect 

of the insurance policy: there will be no liability for the claim’s payment,
2542

 any amounts 

paid regarding the claim can be recovered by the insurer,
2543

 and the insurer can terminate the 

contract from the time of the fraudulent act provided he gives notice to the assured.
2544

 The 

                                                                                                                                                        

2538
 Ibid 8.28-8.30. 

2539
 Ibid. 

 

2540
 For the draft clauses, see <http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm > 

accessed in 28 March 2014; see below. 

2541
 The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft 

Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014,  para 3.7. 

2542
 Ibid, cl 11(1)(a). 

2543
 Ibid, cl 11(1)(b). 

2544
 Ibid, cl 11(1)(c); Establishing waiver when the insurer does not give notice to the assured about the 

termination soon enough after discovering fraud  may be possible. The issue of assessing the sufficiency of the  

 

 

http://lawcommission.justice.gov.uk/consultations/insurance-draft-clauses.htm
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
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insurer’s right to terminate the contract will be upheld regardless of the expiry of the contract 

before finding out about fraud.
2545

 The insurer who chooses termination can refuse to be 

liable to the assured under the insurance contract for any event which occurs subsequent to 

the fraudulent act, and he can retain the premiums.
2546

 However, when the insurer chooses to 

do so, that termination will not have an impact on the parties’ rights and duties under the 

policy for any event which happens before the fraudulent act.
2547

 The ‘event’ above means 

anything under the policy which incurs the liability on the insurer, e.g. occurrence of a loss, 

or notification of a claim.
2548

  

The draft Bill does not determine when the claim is to be considered fraudulent, or the 

remedies in case of using  fraudulent means and devices which are left for courts and 

                                                                                                                                                        

time for the insurer  after discovering the fraud to  inform the assured about termination must balance the 

interests of the assured in prompt notice and the insurer in having time for investigation, and the Law 

Commissions opted that such issue  can be determined by a regulation as best practice, and not by the draft Bill; 

The insurer will be liable to pay subsequent losses after the fraudulent act if he did not choose to use his right to 

terminate the contract; The Law Commission And Scottish Law Commission, Reforming Insurance Contract 

Law: Initial  Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014, para 3.16-3.17. 

2545
 The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft 

Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014, para 3.13. 

2546
 Ibid, cl 11(2). 

2547
 Ibid, cl 11(3). 

2548
 Ibid, cl 11(4). 

http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf


552 

 

 

common law principles.
2549

 The same is applied as regards determining when several claims 

are to be treated as one whole claim, and the courts’ approach seem to widen the definition of 

a ‘whole claim’.
2550

 Additionally,  the  draft Bill does not incorporate the suggestion of 

having a statutory duty on the assured to pay fraud investigation costs.
2551

 The impact of the 

draft Bill though is that it makes it clear that fraudulent claims are not to be treated as a 

breach of the duty of good faith, and valid claims before fraud must be paid.
2552

  

It must be noted that the contracting out of those rules by a disadvantageous term which puts 

the assured in a worse position than the Bill is not allowed for consumer insurance, 
2553

 while 

it is allowed in non-consumer insurance provided transparency requirements are satisfied.
2554

 

                                                                                                                                                        

2549
 Butler and Merkin's Reinsurance Law; For definition of fraudulent claims, see Derry v Peek (1889) LR 14 

App Cas 337; The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  

Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014, para 3.9. 

2550
 The Law Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft 

Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014, paras 3.10-3.11. 

2551
 Butler and Merkin's Reinsurance Law; The justifications for that is that they are too complicated; they can 

lead to increasing investigation costs and premiums, and they do not really deter fraud; The Law Commission 

And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft Clauses (Jan 2014)  found in 

<http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > accessed  in 28 

March 2014, para 3.29. 

2552
 Butler and Merkin's Reinsurance Law. 

2553
 Ibid, cl 15 ; For more detailed explanation on contracting out see Ch 5 under 5.10. 

2554
 Ibid, cls 16, 17. 

http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf
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In any case, rules on contracting out do not apply to settlement agreements or cancellation 

clauses.
2555

 Therefore, in consumer insurance using less favourable terms than the provisions 

in the Insurance Contract Law Draft Bill is allowed as the prohibition will not be 

applicable.
2556

 Also, the conditions of transparency will not be needed for non-consumer 

insurance.
2557

 

  

                                                                                                                                                        

2555
 Ibid, cls 15(4),16(6). 

2556
 Ibid, cl 15(4). 

2557
 Ibid, cl 16(6). 
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 7.3  LEGAL REMEDIES IN SAUDI INSURANCE LAW  

It must be noted that the consequences for breaching good faith generally on the contract are 

not really clear in Saudi insurance laws, whether concerning the pre-contractual or the post-

contractual stage.
2558

 Therefore,  in this section the author will attempt to review the relevant 

laws and regulations, the UCMIP, and the practice of the IVDRC to find some guidance on 

any possible  remedies in case of breaching the duty of good faith , non-disclosure, or 

misrepresentation  as they occur.
2559

 As discussed earlier, a general duty of good faith is only 

announced on the insurer by the IMCOCR2008, but in practice the IVDRC considers that the 

duty of good faith is mutual and expects that it is to be complied with from both the insurer 

and the assured.
2560

 Also the AFR2008 forbids any fraudulent or dishonest conduct by the 

insurer or the assured aiming for an unlawful advantage, and misrepresentation and non-

disclosure are provided as non-exhaustive examples.
2561

 In any case, a general remedy which 

is beneficial to the assured when the insurer breaches his duty of good faith is not provided by 

the IMCOCR2008 or the AFR2008, while the IVDRC practice provides some remedies for 

the assured and the insurer for non-innocent breaches of good faith.
2562

  It must be noted that 

post-contractual duty of good faith incidents and remedies were discussed earlier in chapter 5, 

and these must be read in conjunction with this section.
2563

 

                                                                                                                                                        

2558
 See below. 

2559
 Not depending on the pre- or post-contractual remedies  classification.   

2560
 See Ch 5 under 5.5. 

2561
 Art 5 AFR20008. 

2562
 See below. 

2563
 See Ch 5 , 5.9. 
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 I In The CCL1931 

Article 342 provides that if anything in the contract that must be disclosed is not disclosed, is 

misrepresented, or is different from what it is in the bill of lading, the assured will be liable. 

The insurance contract will be void, even if the insured subject matter was not lost or 

destroyed. Avoidance will be the remedy, even there is no risk from such non-disclosure or 

misrepresentation, or the risk is in a degree different from what it was thought to be. Such an 

approach is justified, as insurers may not have insured the risk in the first place, or they might 

have contracted on different terms had they known the true facts.  

In the realm of fraud by the assured, Article 351 provides that if insurance was conducted for 

an amount more than the value of the ship, this is considered fraud and renders the contract 

void.  

From the above, it seems that the CCL1931 does not distinguish between types of 

misrepresentation or non-disclosure based on the assured’s state of mind, just like the 

MIA1906.
2564

 It provides avoidance for all kinds of breach of the duty of good faith, even for 

innocent and honest breaches.
2565

 Nonetheless, in practice, as discussed in chapter 3, the 

CCL1931 does not play any role, as the IVDRC does not apply it. It is considered an archaic 

law with no real role in the commercial reality.
2566

 

 

 

                                                                                                                                                        

2564
 MIA1906, ss 17-20. 

2565
 See above. 

 

2566
 See Ch 3. 
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 II In The LSCIC2003, IMCOCR2008, And AFR2008  

It is interesting to note that neither of these insurance laws and regulations have provided the 

effect of breaching the duty of good faith on the insurance contract itself. The LSCIC2003 

provides that if anyone violates the law or the implementing regulations, he will face a 

penalty of  no more than one million Saudi Riyals and/or a prison term no longer than four 

years.
2567

 It also provides disciplinary measures to be applied by SAMA, but where the 

company is still in violation despite the measures, SAMA can request that it is to be wound 

up.
2568

 The IMCOCR2008 stipulates that any violation to the regulation will be deemed a 

breach to the licensing conditions and may subject the insurance company to an enforcement 

action.
2569

 Hence, both the LSCIC2003 and the IMCOCR2008 can consider the breach of 

good faith a breach of a statutory duty, but that has no benefit to the assured as it only incurs 

disciplinary actions on the insurer or the intermediary.
2570

   

As for the AFR2008, as it was stated earlier, it seems that it differentiates between fraudulent 

misrepresentation or non-disclosure on the one hand and non-fraudulent misrepresentation or 

non-disclosure on the the other.
2571

 In fact the distinction can be more general to include any 

fraudulent or dishonest conduct by the insurer or the assured, aiming for  an unlawful 

advantage as  misrepresentation and non-disclosure are provided as non-exhaustive 

                                                                                                                                                        

2567
 Art 21 LSCIC2003. 

 

2568
 Art 19 LSCIC2003. 

2569
 Art 9 IMCOCR2008. 

 

2570
  See above. 

2571
  Art 5 AFR2008; See Ch 5 under 5.6. 
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examples.
2572

  However, the consequences of such distinction on the contract and remedies 

are not clear whether for the assured or the insurer. Instead, the AFR2008  obliges  the insurer 

to inform assureds about the consequences of any misrepresentation, as article 51 provides 

under the section provided for fraud by the assureds that,  

“Companies should inform policyholders about their anti-fraud policies and the 

consequences of providing false or inaccurate information. Furthermore, an information 

section can be included in the text of the policy itself to ensure policyholders read and agree 

to the measures in place.” 

This means that insurers are allowed to articulate their own remedies for misrepresentation by 

express terms, but they must inform the assureds of any remedies for misrepresentation and 

about their anti-fraud policies. Having such an article under the section provided for the fraud 

by the assured means that most probably what is meant here is the fraudulent 

misrepresentation by the assured; however, there is no reason to refrain the insurer from 

including other types such as innocent or negligent misrepresentations by express remedies in 

case of breach. It seems that that the provision is general, which means it can include any pre- 

or post-contractual fraudulent misrepresentations by the assured. Non-disclosure specifically 

is not mentioned in the article above; however, there is no reason to prevent not including it.   

As stated in chapter 5, 
2573

 article 45 of the AFR2008 provides examples of fraud which 

include  the pre-contractual and post-contractual stage , which include misrepresentation , 

concealment, and fraudulent claims; however, no specific remedies are provided. 

A justification behind this unclear position by the insurance laws and regulations regarding 

the remedies available after breaching the duty of good faith may be that  they are more of 

                                                                                                                                                        

2572
 Ibid.  

2573
 See Ch 5 under 5.9. 
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market regulators than contract laws. However, given the present situation of the insurance 

law in Saudi Arabia, the author suggests that remedies of breaching good faith must be 

embedded in the IMCOCR2008. The IMCOCR2008, even though not an insurance contract 

law per se, is the only source of detailed obligations and rights of the insurance parties. It 

would be of great advantage if the consequences of breach were added to those rights and 

duties, to provide clarity to the position of the parties and remove any misconception. This 

legal vacuum can be exploited by insurers, who can stipulate their own remedies for breach 

by the assured , in the contract.
2574

 This matter can raise particular concern to consumers, 

since they are in a less powerful position to negotiate any changes.  

 III In The Unified Compulsory Motor Insurance Policy (UCMIP)  

In an attempt to find a source of authority demonstrating the remedies available to the 

insurance parties when they are in breach of good faith, it is worth considering the UCMIP, 

issued by SAMA.
2575

 The policy covers only civil liability to third parties  and it is drafted by 

the regulator of the insurance activities in Saudi Arabia, i.e. SAMA, and must be used by all 

insurers.
2576

 Hence, it is a neutral and legal source for all the rights and obligations of the 

parties in this type of insurance. The UCMIP takes into account the compulsory nature of the 

policy, and therefore aims to regulate the market for the interest of consumers who cannot 

negotiate better terms.
2577

  The violation of the assured or the driver to the policy does not 

                                                                                                                                                        

2574
 In fact that is demanded from the insurer as regards the assured’s fraudulent misrepresentation as stated 

earlier by Art 51 AFR2008. 

2575
 The Policy was published on 13/12/2011 by SAMA and can be found in <http://www.sama.gov.sa/ 

Insurance/InssuranceLib/Policy_4600_C_UnifiedPolicy.pdf> accessed on 23 December 2011. 

2576
 Art 1, 2(1) UCMIP. 

2577
 A uniform policy was issued for health insurance by the Council of Cooperative health Insurance as well (by 

Ministerial decision No DH/1/30/6131 dated 2/6/2009, however it is only a model for guidance and not 

obligatory; See 

 

 

http://www.sama.gov.sa/%20Insurance/InssuranceLib/Policy_4600_C_UnifiedPolicy.pdf
http://www.sama.gov.sa/%20Insurance/InssuranceLib/Policy_4600_C_UnifiedPolicy.pdf
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relieve the insurer from his liability to indemnify the third party with his right to recover 

afterwards from the  assured or the driver.
2578

Article 6 of the policy numerates a list of 

situations where the insurance company will be liable for the third party directly, but 

maintains the right to come back on the insured, the driver, or the liable for the accident. One 

of those situations is when the insured has misrepresented or has not disclosed material facts 

in the application form which may affect the decision of the insurance company in terms of 

accepting the insurance cover, or determining its price or conditions.
2579

 Another numerated 

situation is when there is unreported material change of information that was provided in the 

application form. The insured usually bears to report such change in writing within 10 days to 

the insurer.
2580

 The remedy in those situations may not be appealing for insurers, as it obliges 

them to pay the third party regardless of the assured’s breach.
2581

 However, it offers great 

protection for third parties, who are the real sufferers in such situations.
2582

 If English 

insurance laws were employed in such scenarios, the liability would not be as strict as in 

Saudi Arabia, as the insurer has the right to avoid within three months from proceedings 

                                                                                                                                                        

<http://www.cchi.gov.sa/en/Rules/Documents/Cooperative%20Health%20Insurance%20Policy.pdf>  accessed 

20 Dec 2011.  

2578
 Art 5 UCMIP. 

2579
Art 6 (4) UCMIP. 

 

2580
 Art 6 (4) UCMIP. 

 

2581
 Ibid. 

2582
 Various cases are reviewed regarding that matter and it was observed that strict liability approach is applied 

by the IVDRC to protect third parties as long as there is an insurance policy and a valid driving licence; 

Insurance case dated 18/7/2009; Insurance case dated 10/11/2011; Insurance case dated 4/4/2010; Insurance case 

dated 20/2/2010; Art 6, 7, 8 (7) UCMIP. 
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against the assured.
2583

 If he does, the Motor Insurance Bureau will pay the third party and 

then nominate the avoiding insurer to pay.
2584

 Moreover, the insurer in the UCMIP will be 

liable for compensating the beneficiary in the policy for any costs incurred by the loss of the 

vehicle resulting from the delay in settling the claim for more than 15 days without an 

acceptable excuse.
2585

  

In respect of fraudulent insurance claims, the UCMIP provides that any rights under the 

policy will be forfeited or dropped if the claim presented is tainted with fraud.
2586

 The same 

will be applied when the insured, the driver, their agents, or other parties have used fraudulent 

ways or tricks to benefit from the policy, or if the liability or damage has been a result of a 

deliberate act from the insured, the driver, or the third party, or in agreement with any of one 

of them. The insurance company can come back on any of those aforementioned parties, but 

that does not affect its obligation to provide indemnity for the third party acting in good 

faith.
2587

 It is clear that the policy again protects third parties by compensating them even in 

the event of fraudulent claim by the assured. In respect of the assured, it seems that he will be 

deprived from any benefit from the policy if at least one claim is fraudulent. Nonetheless, it is 

not clear whether the ‘forfeiture’ means the forfeiture of the fraudulent claim and the previous 

valid claims or just the fraudulent claim while previous valid claims remain unaffected, as it 

                                                                                                                                                        

2583
 Road Traffic Act 1988, s 152. 

2584
 Ibid. 

 

2585
 Art 8 (6) UCMIP. 

2586
 Art 8(7) UCMIP. 

2587
 Art 8 (7) UCMIP. 
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is in English common  law.
2588

 Also, the exact fate of the insurance policy tainted with the 

fraudulent claim is not clear, whether it can be terminated or not, and also the fate of any 

subsequent claims. 
2589

 

 IV The Practice of the IVDRC: 

In practice, the IVDRC considers the assured’s state of mind, and differentiates between 

innocent and non-innocent breaches of good faith  as it considers each case based on its 

circumstances and remedies will vary accordingly.
2590

 Again, the exact effects of this 

distinction and the remedies are not totally clear. However, the IVDRC provides that in case 

of non-innocent breach of good faith by the assured, the remedy will be that the assured or the 

beneficiary’s insurance claim will be dropped or forfeited as fraud vitiates the contractual 

relationship if proved.
2591

 On the other hand, if the insurer non-innocently breaches good 

faith, then he must pay insurance on the claim provided it has satisfied the conditions, 

together with compensation for any harm or expenses which are incurred by the assured.
2592

 

                                                                                                                                                        

2588
 See above. 

2589
 See above . 

2590
 It is worth mentioning that IVDRC stated at the beginning  that violating good faith is considered fraud, 

which gives the impression that fraud and  breach of good faith are the same thing; in other words that there is 

no consideration of the assured’s state of mind – whether he is innocent, deliberate etc. However, that is not the 

situation, as it later stated that  it uses its discretion to consider the assured’s state of mind, whether he is 

innocent or not based on the circumstances of the case and remedies, will vary accordingly. Hence, the author’s 

conclusion is that what is meant here is that there is distinction between innocent and non-innocent breaches of 

good faith ; Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013). 

 

2591
  Ibid. 

 

2592
 Ibid. 
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As in the UCMIP, it is not clear if dropping or forfeiting the insurance claim will include 

previous valid claims or whether they will remain unaffected. Also the fate of the insurance 

policy, the right of the insurer to terminate, and the fate of subsequent claims are not clear. In 

case of innocent or negligent breaches, the position remains elusive and probably governed 

by the IVDRC discretion.
2593

 In general, it can be stated that the Saudi insurance laws 

regarding the remedies of breaching good faith are unclear, inconsistent and hard to 

comprehend. What are found are some unspecific provisions scattered among different set of 

laws and regulations. Adding to the complication, some types of insurance provide their own 

remedies and the IVDRC in practice applies certain remedies in cases of non-innocent breach 

of the duty of good faith.
2594

 Hence, it would be really helpful if the remedies for breaching 

good faith were stipulated precisely for both parties by the regulators and not by the insurers. 

Also, it is recommended that they are to be set in one place, such as the IMCOCR2008, as a 

general rule, to avoid complexity and to clarify the legal position of the remedies. The legal 

vacuum regarding the remedies is filled in practice already by insurers’ own terms. Insurers 

can stipulate what they want as remedies for breaching good faith by the assured, with no 

specified limits, and for fraudulent misrepresentation, they are obliged to inform the assured 

about its consequences and about their anti-fraud policies. 
2595

 On the other hand, insurers are 

not obliged to stipulate any remedies available to assureds if they as insurers violate good 

faith in preforming their duties under the policy. This result is unacceptable and reminds us of 

                                                                                                                                                        

2593
 The author believes that the problem is that such practice by the IVDRC is not supported by clear legal 

provisions, which may cause uncertainty and confusion, something which the IVDRC itself confirmed later in its 

suggestions for reform; interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013). 

 

2594
 See the UCMIP for example; See above.  

 

2595
 See Art 51 AFR2008. 
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the hectic legal situation before the promulgation of the LSCIC2003, where insurers were the 

regulators of the insurance contract.
2596

 Hence, it is suggested that SAMA provides the 

remedies of breaching good faith in the insurance contract as part of its regulations. The 

nature of those remedies, however, is a matter of discussion.  

  

                                                                                                                                                        

2596
 See Ch 3.  
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 7.4 THE WAY FORWARD FOR THE RIGHT REMEDY? 

As a starting point, the author suggests that a uniform set of remedies in case of breaching 

good faith must be available for both businesses and consumers. In Saudi Arabia, there are no 

different regulations for businesses and consumers. However, in English insurance law, 

differentiation between business and consumers was opted in the legal reforms which ended 

in articulating CIA2012 for consumers. 

The author discussed previously, in the context of the materiality test for non-disclosure and 

misrepresentation, that business and consumer assureds should have the same type of 

protection.
2597

 If the law is unfair, it must be altered as a whole, without  relying on the type 

of the assured. 
2598

 True, consumers can suffer unfairness more than businesses; however, 

articulating different regimes will create complexity in law unnecessarily.
2599

 It can create 

arbitrary and inaccurate thresholds between small, big, and micro businesses in offering the 

protection needed.
2600

 This makes the law more complicated to apply and to understand. In 

England, the UTCCR1999 can prevent any unfairness to consumers, whereas in Saudi Arabia, 

any unfairness to the consumer can be averted by the judge or by some provisions in the law 

itself. The author has argued earlier in favour of abolishing the duty of disclosure for both 

consumers and businesses.
2601

  In respect of the duty of good faith, it has also been discussed 

                                                                                                                                                        

2597
 See Ch 5 under 5.7.3.  

 

2598
 Ibid. 

2599
 Ibid. 

2600
 Ibid; See The Law Commission and Scottish Law Commission, Reforming Insurance Contract Law: Micro-

Businesses, Should Micro-Businesses be Treated Like Consumers for the Purposes of Pre-Contractual 

Information and Unfair Terms? (Issue Paper 5, 2009). 

 

2601
 See Ch 5 under 5.7.2 , 5.7.3.  
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that the IVDRC differentiates  between innocent and non-innocent breaches of good faith, the 

AFR2008 differentiates between fraudulent and non-fraudulent conduct, and the 

IMCOCR2008 provides a statutory obligation on the insurer to act in good faith, but no clear 

general remedy for breach  is provided whether for the pre-contractual or the post-contractual 

period, except what is indicated in the practice of the IVDRC in case of non-innocent 

breaches.
2602

 In respect of pre-contractual breaches of good faith in English insurance law, the 

MIA1906 provides avoidance ab initio as a remedy for breach in business insurance,
2603

  

while the CIA2012 removes the principle completely for consumer insurance. 
2604

 For post-

contractual breaches, the general remedy seems to be avoidance ab initio for both consumer 

and business insurance.
2605

 The suggested reforms for business insurance in the LCCP2012 

recommends retaining the duty of good faith  as an interpretive general principle without any 

remedies of its own and the draft clauses of the Insurance Contract Law Draft  Bill recently 

issued adopt such an approach.
2606

 This will also apply for post-contractual breaches of good 

faith in consumer insurance.
2607

 The author believes that the duty of good faith should still 

                                                                                                                                                        

2602
 See above under 7.3; See also Ch 5 under 5.3, 5.5, and 5.6; The remedies are probably general as it was not 

indicated that they concern the period before or after the contract.  

2603
 See above under 7.2.1; See Ch 5 under 5.3; MIA1906, s 17. 

2604
  See above under 7.2.1; See Ch 5 under 5.3; CIA2012, s 2. 

2605
  See Ch 5 under 5.9; It must be noted that the CIA2012 amends the situation for consumer insurance for the 

pre-contractual period only. Therefore for the post-contractual period,  the MIA1906  and common law  will still 

apply and  avoidance ab initio can have effect ; R. Merkin, Colinvaux’s Law of Insurance (2
nd

 supp, 9
th

 edn, 

Sweet and Maxwell 2013) para 6-002A. 

2606
 See above under 7.2.1; See Ch 5 under 5.3; LCCP2012 para 10.19-10.22; Insurance Contract Law Draft Bill, 

cl 14. 

2607
 Ibid.  
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exist in Saudi insurance laws as it coincides with the Islamic contract law and a statutory 

effect of its mutuality should be adopted for clarity.
2608

 As for the remedy, the author suggests 

that damages can be provided as a general remedy for breaching the duty of good faith.
2609

 

The IVDRC can also add other remedies depending on the nature of the breach in question 

and the circumstances. However, the author believes that the most evident violations of good 

faith, most importantly by: misrepresentation, fraudulent claims, and late claim payment must 

have their special remedies stipulated in the laws and regulations for clarity.
2610

 Hence, the 

general remedy will be applied only if the incident of breach is not covered by special 

provisions.  

                                                                                                                                                        

2608
 See Ch 5 under 5.5.  

2609
 It must be noted that damages in Islamic general contract law only compensate actual foreseeable loss, and 

not consequential unforeseeable loss, economic loss of chance, or loss of profits. The reason is that such 

damages are too speculative and contain an element of uncertainty (P. Slone, ‘The Status of Islamic Law in the 

Modern Commercial World’ (1988) 22 Int'l L 743, 746 ; see also N. Coulson, Commercial Law in the Gulf 

States: The Islamic Legal Tradition (Graham and Trotman 1984) 59 , such approach seem to be similar to 

English general contract law when damages are paid for a breach of a contractual obligation (Hadley v 

Baxendale (1854) 9 Ex 341). If Islamic law were to be applied strictly on insurance contracts in Saudi Arabia, 

damages would be awarded only to compensate actual and foreseeable loss. However, as discussed in chapter 3, 

the insurance laws and practice in Saudi Arabia is surrounded by doubts from Sharia’a law perspective as 

applied there claiming that it does not conform to it.  Hence, the conditions of awarding such damages will 

depend on whether the regulator applies Islamic general contract law, or if it takes another approach diverting 

from it. The author believes that the latter approach will probably be applied given that insurance laws already 

depart from Islamic law in various aspects and are not viewed by Sharia’a law judges or courts; See Ch 3 for 

more details.  

 

2610
 The author argued in chapter 5 that there is no reason to refrain from classifying fraudulent claims and late 

claim payments in Saudi insurance laws as a breach of the duty of good faith. In fact such approach seems to be 

followed by the IVDRC; See Ch 5, 5.9. 
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Given the ambiguous situation of  remedies in Saudi insurance laws, the main discussion will 

be based on the CIA2012 and the LCCP2012, and their approach in tackling remedies 

regarding misrepresentation, fraudulent claims and late payment of claims as an illustration to 

develop Saudi insurance laws and their approach.  

 

 7.4.1 Pre-contractual Remedies 

 

 I No Remedies to the Insurer: (Reasonable Care not to Make a 

Misrepresentation, CIA2012) 
2611

  

The author views this approach as favourable, as it complies with the reasonable expectations 

of the assured, which must be protected as a basic principle. It is suggested that Saudi 

insurance laws provide such approach for assureds who take reasonable care in not 

committing misrepresentations in a clear manner. True, Islamic law does not welcome the 

investigation of the psychological side of consent, and the defects of consent theory plays a 

subsidiary role, except in cases of violence.
2612

 However, that does not mean that the 

reasonable expectations of the assured should not be protected, as Islamic law provides the 

                                                                                                                                                        

2611
 See above under 7.2.1 ; The CIA2012 does not  consider  the misrepresentation where the assured  took  

reasonable care not to commit it  a qualifying misrepresentation which incurs any remedies. Under the CIA2012, 

s 4 , the insurer will have a remedy only for qualifying misrepresentation which happens only  if   the consumer 

did not take  reasonable care not to make a misrepresentation and where such misrepresentation has induced him 

into the contract ; See also  CIA2012, ss  3, 5; See Ch 5 under 5.3 and 5.6 for more.  

 

2612
 See Ch 4.  
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options system for that end.
2613

 Nonetheless, the options system offered to provide fairness, 

does not work in insurance contracts in the same way as in contracts of sale, and therefore 

investigating the consent to determine reasonable care in not committing a  misrepresentation 

within insurance contracts has a strong ground to provide fairness.
2614

  

 II Proportionate Remedy: (Careless Misrepresentation, CIA2012/Non-

Dishonest Conduct, LCCP 2012 /Non-Deliberate and Reckless 

Breach, Insurance Contract Law Draft Bill) 
2615

 

In the case of consumer insurance, it was stated that a proportionate remedy is the best 

remedy in such a situation, since it provides fairness to the assured, and since consumer 

insurance has a lower variety of unusual risks, unlike business insurance.
2616

 Also, in 

England, such remedy has been applied for more than 20 years with no problems and has 

been approved by the insurance industry.
2617

 

Generally speaking, the author does not think that a proportionate remedy is suitable for 

consumers or businesses, even though it may create more fairness to the assured, in England 

                                                                                                                                                        

2613
 Ibid. 

2614
 Ibid.  

 

2615
 In respect of careless misrepresentation, the CIA2012 applies a proportionate remedy which considers the 

state of mind of the assured, and what the insurer would have done had the consumer assured complied with his 

duty under s 2(2) . The LCCP2012 proposes the same remedy for all conducts which are not dishonest for 

business insurance. The remedies range from reduction in the claim if the insurer would have charged more, to 

avoidance if the insurer would have declined the risk all together; see above under 7.2.1. 

 

2616
 LCCP2007 paras 4.153-4.190.  

2617
 National Consumer Council, Insurance Law Reform (May 1997) 26; LCCIL2009 paras 6.54–6.82. 
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or Saudi Arabia. A proportionate remedy as embedded in the CIA2012 will depend on 

imagining situations and speculating what the insurer would have done had the consumer 

assured complied with his duty under section 2(2). Such a task is difficult for the courts. Even 

though the FOS and courts are used to dealing with such imaginary questions,
2618

 it cannot be 

denied that it is a complex and time consuming operation and has a great level of inaccuracy. 

Additionally, since the only way to know the outcome of the remedy is through courts, there 

may be an ambiguity in the legal position of remedies for misrepresentation in insurance 

contracts. It must be remembered that insurance is an industry where certainty, especially in 

the formation period of the contract, plays a vital role, even more so than any other contract, 

such as sales. Certainty is more important in business and commercial laws, which makes the 

adoption of the LCCP2012, and recently the draft clauses of the Insurance Contract Law 

Draft Bill regarding non-deliberate and reckless breaches of the duty to make a fair 

presentation of the risk by the non-consumer assured to the proportionate remedies 

questionable .
2619

 True, fairness to the assured is important, but it must not be at the expense 

of the certainty of laws. It is worth noting that a proportionate remedy which considers the 

state of mind of the assured was rejected for business insurance in the LCCP2007, since it 

was difficult to apply in practice.
2620

  

Additionally, in the context of proportionate remedies, it was argued that such a remedy 

includes problems of proof.
2621

 The insurers in the CIA2012 must prove what they would 

have done if the consumer had complied with his duty in section 2(2). Therefore, they must 

                                                                                                                                                        

2618
 See LCCP2007 paras 4.153-4.190; LCCIL2009 paras 6.54–6.82. 

2619
 See Insurance Contract Law Draft Bill, sch 1, prt1, cls 3, 4; LCCP2012 prt 9. 

2620
 LCCP2007 paras 5.49–5.54. 

 

2621
 B. Soyer, ‘Reforming the Assured's Pre-Contractual Duty of Utmost Good Faith in Insurance Contracts for 

Consumers: Are the Law Commissions on the Right Track?’ (2008) 5 JBL 385, 408-409 . 
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prove that they would have not entered the contract if that is the case, or if they would have 

entered the contract but on different terms, they must prove on what terms they would have 

done so.
2622

 If they would have charged more on the premium, they must prove how much the 

premium would be.
2623

 Furthermore, the remedy can be arbitrary in the sense that the court 

may be persuaded by the conditions relevant to the assured.
2624

  

As for Saudi insurance laws, such a remedy would not be practical either. The IVDRC is 

relatively new, as are the insurance laws and regulations. The IVDRC  is not used to such 

hypothetical sets of questions or  to  applying  such a type of remedy, and does not have a 

high enough volume of cases to be able to be guided by them in that matter. Sharia’a law 

cases will not be much help, since they rely on objective measures.
2625

 Besides, this 

proportionate remedy does not correspond with the objectivity of Islamic law, which does not 

question the psychological side of consent.
2626

 Islamic contract law safeguards the balance 

and fairness in the contract by providing the parties with the system of options.
2627

 These 

options provide fairness without relying on the subjective measures relating to the parties’ 

psychological side of consent.
 2628

 

                                                                                                                                                        

2622
 Ibid. 

2623
 Ibid. 

2624
 Ibid. 

 

2625
 See Ch 4. 

2626
 Ibid. 

2627
 Ibid. 

2628
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Between avoidance, which seems to be rather an extreme remedy in this type of 

misrepresentation, and having no remedies, which is rather generous for a careless behaviour, 

one can think of a remedy which sits somewhere in the middle. It must provide a remedy for 

the insurer, but be neither too harsh nor too lenient on the assured, and not difficult to apply 

or comprehend. The author believes that damages in case of careless misrepresentation are a 

suitable solution. It is worth mentioning  that  damages are possible to be awarded under the 

Misrepresentation Act1967 in English general contract law for careless misrepresentation.
2629

 

Thus, such a remedy can bring insurance law more in line with general contract law, which 

makes it easier for courts to apply, and to explain.  

 III Avoidance, Refusal of All Claims, Premiums Retained: (Deliberate 

Or Reckless Misrepresentations , CIA2012 /Dishonest Conduct, 

LCCP 2012/ Deliberate Or Reckless Breaches, Insurance Contract 

Law Draft Bill) 
2630

 

                                                                                                                                                        

2629
 Misrepresentation Act 1967, s 2(1) and s 2 (2); Damages will be measured according to the tort of deceit 

which make it include consequential unforeseeable  damages if the misrepresentation was careless ; See Ch 4 for 

more.  

 

2630
 For deliberate and reckless misrepresentations, the CIA2012 provides avoidance of the whole contract and 

refusing all claims as a remedy just like Islamic contract law when dealing with fraud or misrepresentation. On 

top of that, the insurer has the right to retain the premiums unless it creates unfairness to the assured. The 

LCCP2012 suggests the same remedy for dishonest conduct; however the court will not have the discretion to 

return the premiums to the business assured, and that is adopted in the draft clauses of the Insurance Contract 

Law Draft Bill for deliberate and reckless breaches to the duty to make a fair presentation of the risk. The 

MIA1906 which still applies for business assureds provides avoidance ab initio in case of breaching good faith 

regardless of the assured’s state of mind and therefore premiums will be returned to the assured unless in case of 

fraud or if the policy provides otherwise (MIA1906, s 84 (1)) ; see above 7.2.1.  
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In such circumstances, avoidance seems to be a fair solution from a public policy perspective. 

It alerts the society to the consequences of deliberate or reckless conduct and sends a message 

to the public for strict disapproval of any immorality, which will affect any intentions for 

such behaviours.
2631

 From an insurer’s perspective, retaining the premium seems to have its 

advantages, in decreasing their wasted resources on proving such conduct by the assured.
2632

 

In other words, it can be a kind of compensation for such conduct by the assured, which can 

decrease expenses or losses incurred by the insurer.
2633

 Moreover, the remedy of avoidance 

for such conduct makes the English law more in line with other EU jurisdictions, e.g. 

Germany.
2634

 However, it may be argued that avoidance can be harsh in the sense that it may 

be disproportionate with the breach which can be of a minor nature.  

The author views avoidance as a suitable remedy for deliberate and reckless 

misrepresentation for both Saudi and English insurance laws. In Saudi Arabia, avoidance in 

such circumstances will bring insurance law closer to general contract law, which is a 

favourable approach.
2635

 Nonetheless, paying the claim or a proportion of it instead of 

avoidance may be suitable and provides more fairness in some types of deliberate 

misrepresentation. For example, when the assured slightly overprices the contents of an 

                                                                                                                                                        

2631
 LCCP2007 paras 4.50–4.99; LCCIL2009 para 6.16. 

 

2632
 B. Soyer, ‘Reforming the Assured's Pre-Contractual Duty of Utmost Good Faith in Insurance Contracts For 

Consumers: Are the Law Commissions On the Right Track?’ (2008) 5 JBL 385, 406 . 

2633
 Ibid; It must be noted that in avoidance according to the MIA1906, premiums are returned to the assured 

except in fraud or if the policy provides otherwise (MIA1906, s 84(1)); See LCCIL2009 paras 6.40–6.48. 

 

2634
 Ibid ;  German Insurance Contract Act 2008, s 19; See also Australian Insurance Contracts Act (Cth) 1984,  s 

28 (however a right for court to disregard avoidance was given in s 31, see below).  

 

2635
 See Ch 4. 



573 

 

 

insured house, that may be to obtain the real proportion of the price from the insurer, since 

insurers tend to decrease the amount of the claim paid.
2636 

Hence, discretion can be given to 

courts or the IVDRC to follow such approach instead of avoidance if the deliberate or 

reckless misrepresentation was minor,  or can be justified, or if the remedy provides more 

fairness to the assured.
2637

 Since the misrepresentation is deliberate, courts would deal with it 

with little sympathy and try to remedy the situation at the minimum standards. Accordingly, 

the argument of leniency in dealing with dishonest behaviours does not apply.
2638

 It must be 

remembered that one of the reasons for the legal reforms was that avoidance as a remedy was 

harsh and disproportionate.
2639

 Therefore, in some instances there must be a degree of 

flexibility to provide fairness, and that it is where the role of courts appears. 

 

 

 

 

                                                                                                                                                        

2636
 This is similar to legal proceedings where it is a standard practice to demand more to get the approximate 

price needed, since the demands usually will be reduced.  

 

2637
 It must be noted that a right to disregard avoidance when it seems harsh and unfair in the event of fraudulent 

misrepresentation is given to court by the Australian Insurance Contracts Act (Cth) 1984, s 31, where the 

assured will be entitled to recover the claim or part of it at the discretion of the court where it is just and fair to 

do so. However, such approach was denied by the LCCP2007 para 4.50-4100; 4.182, since it seems to be a 

generous remedy for dishonesty. 

2638
 Ibid. 

2639
 See LCCP2007 prt 2. 
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 7.4.2 Post-Contractual Remedies 

As stated earlier, the remedy in English insurance law for breaching the post-contractual duty 

of good faith generally seems to be avoidance ab initio,
2640

 while the remedy for breaching 

the post-contractual duty of good faith generally in Saudi insurance laws is not clear as it is 

the case for breaching the pre-contractual duty, even though some remedies are provided by 

the IVDRC for non-innocent breaches.
2641

 The author earlier suggested damages as a general 

remedy for breaching the duty of good faith in general, and the IVDRC can add other 

remedies depending on the situation.
2642

 However, for the evident violations of breach such as 

misrepresentation, fraudulent claims and late claim payment, they will have special remedies 

stipulated in the laws and regulations which will be applied. The general remedy will be 

applied for situations which are not covered by special remedies.
2643

 Therefore, discussion in 

this section will concentrate on the special remedies on late claim payment and fraudulent 

claims. 

 I Late Claim Payment:  

Similar to the ICOBS in the FCA rules,
2644

 the IMCOCR2008 in Saudi Arabia already 

incorporates numerous guidelines for insurers about investigating claims fairly and promptly, 

paying them on a reasonable time, etc.
2645

 For the consequences of breaching those 

                                                                                                                                                        

2640
 See above under 7.3 ; See Ch 5 under 5.9. 

2641
 See above 7.3; See Ch 5 under 5.9. 

2642
 See above. 

2643
 See above.  

2644
 See ICOBS 8.1.1. &  ICOBS 8.1.2. 

 

2645
 Art 56 IMCOCR2008. 
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guidelines, article 10 provides that non-compliance with regulations will be a breach of 

licencing conditions and can subject the  insurer to an enforcement action. In a similar 

fashion, in England violating the ICOBS is considered a breach of a statutory duty which will 

subject the insurer to disciplinary action.
2646

 However, an assured in English law may have a 

right for damages against the insurer for breaching such statutory duties, by section 150 of the 

FSMA2000 which is now replaced by section 138D of the Financial Services Act 2012,
2647

 

but this is rarely used by consumers, who usually resort to the FOS which can apply what is  

“fair and reasonable in all the circumstances” and can hear small business insurance cases as 

well. 
2648

 Such right of damages for breaching a statutory duty is not evident under Saudi 

insurance laws. 

Remedies for breaching statutory duties aside, in English common law, the assured currently 

is entitled to the claim amount and interest in cases of the insurer’s delay in paying the claim  

but not damages.
2649

  The  reforms suggested offering damages for late payments by the 

insurer, provided that they compensate actual and foreseeable loss after re-characterising the 

obligation on the insurer to be to pay the claim in a reasonable time.
2650

 After issuing the draft 

clauses of the Insurance Contract Law Draft Bill, such damages can be possible as additional 

                                                                                                                                                        

 

2646
 FSMA2000, s 66. 

2647
 Financial Services Act 2012, sch 18, prt 1, s 12; provided the claimant is a ‘private person’. 

2648
 See above under 7.2. 

2649
 See above; see  the rule in Sprung v Royal Insurance (UK) Ltd [1999] 1 Lloyd’s Rep IR 111 where it was 

held that there cannot be payment of damages to damages; however there can be some limited damages for 

distress and inconvenience. 

2650
 See above under 7.2.2.1; this will be an application to the normal contractual principles (Hadley v Baxendale 

(1854) 9 Ex 341).  
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and distinct remedies to paying the claim and interest as the draft Bill classifies the duty as an 

implied term under the insurance contract.
2651

 

 Such types of damages could be adopted in Saudi Arabia, especially given that they coincide 

with Islamic law, which does not allow recovery from consequential unforeseeable damages; 

damages must compensate actual and foreseeable loss.
2652

 Such a solution seems to be fair, 

since it provides assureds, who are the real sufferers of the insurer’s breach, with 

compensation for their losses.
2653

 It is also practised already by the IVDRC for non-innocent 

breaches by the insurer where the payment of the insurance claim is awarded if it satisfies the 

conditions together with any damages against any harm and expense incurred by the 

assured.
2654

 Therefore, a statutory effect to the damages for late claim payment will provide  

the remedy with more clarity and confirmation and will widen its scope to include any late 

payment even innocent . In addition, a remedy in damages for late claim payment is already 

provided by the UCMIP which confirms the right of damages to the beneficiary for incurred 

loss of the vehicle resulting from delays in settling the claim without acceptable excuse.
2655

 

Therefore the suggestion will give such damages more general effect to be applied to different 

types of policies.  

 

                                                                                                                                                        

2651
 Insurance Contract Law Draft Bill, cl 13 (1), (5). 

2652
 C. Childress ‘Saudi Arabian Contract Law: A Comparative Perspective’ (1990) 2 St Thomas L F 69, 85; P. 

Slone, ‘The Status of Islamic Law in the Modern Commercial World’ (1988) 22 Int'l L 743, 746. 

 

2653
 See above, for justifications for providing damages in such situation. 

 

2654
 See above; Interview with IVDRC members, IVDRC (Saudi Arabia, 9 Jan 2013). 

2655
  Art 8 (6) UCMIP. 
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 II  Fraudulent Claims: 

In Saudi insurance laws, the remedies for fraudulent claims by the assured are not clear. The 

AFR2008 provides fraudulent claims as an example of fraud by the assured,
2656

 and provides 

measures that must be applied by insurance companies to decrease this type of fraud.
2657

 

However, no remedies are mentioned for insurers who suffered from fraud by the assured. 

Instead, as stated earlier, the AFR2008 under the section concerning fraud by the assured 

obliges the insurer to inform the assured about its anti-fraud policies and the consequences of 

giving any false or inaccurate information.
2658

 In practice, as mentioned earlier, the IVDRC 

provides that in cases of non-innocent breaches of good faith by the assured, the assured or 

the beneficiary’s insurance claim will be dropped or forfeited as fraud vitiates the contractual 

relationship if proved.
2659

  However, there is unclarity regarding the previous claims if they 

are affected or not, the fate of the insurance policy, the right of terminating the policy, and 

subsequent claims.
2660

  The same remedy was provided by the UCMIP, when the assured’s 

claim is fraudulent.
2661

  

The author recommends that remedies in case of fraudulent claims are to be embedded in 

Saudi insurance laws. Giving the insurer the freedom to stipulate what they want without any 

limits may tip the scale too far in favour of the insurer especially regarding consumer 

                                                                                                                                                        

2656
 Art 45 (b) AFR2008. 

 

2657
 Art 48–53 AFR2008. 

2658
 Art 51 AFR2008; See above for more details. 

2659
  Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013). 

 

2660
 Ibid; See above under 7.3. 

2661
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assureds  who have no special protection such as the UTCCR1999 in England. True, one 

cannot be that sympathetic to a fraudulent assured, but one must bear in mind that the 

assured’s position in the contract is much weaker than the insurer’s. If the situation was 

reversed, and the assured was faced with fraud by the insurer  in any form with a legal 

vacuum regarding remedies, he would be deprived of any rights or remedies. The consumer 

assured usually cannot negotiate to impose suitable remedies in case of insurer’s fraud, to 

include them in the contract. 

In respect of the nature of the remedies available for the insurer, the author suggests 

avoidance of the contract with refusing all claims, for both Saudi and English insurance laws.  

However, court discretion can be given to offer an alternative remedy, i.e. the forfeiture of the 

fraudulent claim and subsequent claims, while not affecting previous claims 
2662

  when the 

fraud is minor, or if it is more just do so. In this case it seems fair to give the insurer the right 

to terminate the contract as well, as he may not want to continue the contract with a 

fraudulent assured.  Also, the author suggests that the insurer will  have the right for  damages 

compensating fraud investigation in both situations. The author views  having the  forfeiture 

of the fraudulent claim without affecting the previous claims  as the main remedy as  the 

situation  currently is in English common law , suggested by the LCCP2011 and adopted by 

the Insurance Contract Law  Draft Bill issued recently 
2663

  as lenient to a certain extent with 

such conduct. In other words, it does not send the public a strong message of disapproval of 

this immoral behaviour. The LCCP2011 itself admitted that such a remedy does not act as a 

deterrent for fraud by the assured, and that is why it suggested damages to be payable by the 

assured for the costs of fraud investigation by the insurer, as a restrictive remedy for the 
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 This is similar to the suggestion in the LCCP2011 which proposed it as the main and only remedy; 
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assureds’ fraudulent claims.
2664

 However, the author does not believe that such damages can 

restrict fraudulent claims.
2665

 Such damages are limited and must satisfy stringent conditions 

namely: they must be actual, reasonable, and proportionate and cannot be offset from the 

saving from the forfeiture of the valid claim, which make them hard to recover.
2666

 Further, 

even if such damages are recovered, they do not provide a strong deterrent for assureds 

compared to avoidance.  Instead, such damages compensating the costs of fraud investigation 

should be available on top of avoidance with the same conditions, to give even a stronger 

deterrent for fraud by the assured. Fraud can be expensive to prove, and it is just fair to 

burden the assured with the costs of his fraudulent conduct. 

In addition, adopting such a  remedy for fraudulent claims by assureds will lead to a strange 

result in English insurance law, considering the remedies available for deliberate 

misrepresentation in the CIA2012.
2667

 The CIA2012 provides avoidance and refusal of all 

claims for any deliberate misrepresentation, and this was justified by public policy arguments 

and to show the intolerance of such behaviour.
2668

 On the other hand, fraudulent claims by the 
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 See above under 7.2.2; LCCP2011 para 8.20.  

 

2665
 In fact such damages were not provided by the Insurance Contract Law Draft Bill and one of the reasons was 

that such damages do not act as a real  deterrent for fraud; Butler and Merkin's Reinsurance Law ; The Law 

Commission And Scottish Law Commission, Reforming Insurance Contract Law: Initial  Draft Clauses (Jan 

2014)  found in <http://lawcommission.justice.gov.uk/docs/insurance_stakeholder_notes_January2014.pdf > 

accessed  in 28 March 2014, para 3.29. 
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 See LCCP2011 paras 8.19–8.23. 
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 CIA2012, sch 1, prt 1, para 2. 
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 CIA2012, sch1, prt 1, para 2.; LCCP2007 paras 4.50–4.99; LCCIL2009 para 6.16; See above.  
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assured contain more clear immorality compared to deliberate misrepresentation. In 

fraudulent claims, the assured is clearly claiming profit which he is not entitled to by bluntly 

making a false claim, but this direct manner is less evident in deliberate misrepresentation, 

where the assured  gives false facts, relying on the hope that the insurer will consider them 

and therefore the assured can benefit in some way e.g. a reduction in premium. Hence, 

rejecting avoidance of the contract in fraudulent claims and accepting it in deliberate 

misrepresentations seems rather illogical and contradictive. The social message contained in 

the remedy for fraud in insurance claims must be at minimum as strong as deliberate 

misrepresentation, if not stronger.                                                                                                  

In respect of Saudi insurance law,  the remedy of avoidance corresponds with Islamic contract 

law, which provides the choice of such a remedy for the defrauded party in case of fraud.
2669

 

This can beneficial to Saudi insurance laws, since they will be much closer to general contract 

law, which is a favourable approach. Fraud cases in general courts can be used as a guide for 

the IVDRC. 
2670

  

 

 

 

                                                                                                                                                        

2669
 See also Ch 4 for more. 

 

2670
 It is worth noting that in Islamic contract law, fraudulent acts can annul the contract, but must be 

accompanied by ghubn, which does not need to be excessive. Nonetheless, fraudulent statements must be 

associated with excessive ghubn for the defrauded party to void the contract; See Ch 4. 
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 7.5 CONCLUSION 

It can be concluded that the legal remedies available for the parties of the insurance contract 

when one of them breaches good faith or does not take reasonable care not to make a 

misrepresentation vary in the current state of English insurance law. It must be noted that 

consumer assureds are now governed by the CIA2012 instead of the MIA1906, while 

business assureds are still governed by the MIA1906.
2671

  In respect of the pre-contractual 

remedies, for business insurance, the duty of good faith is still retained by the MIA1906, and 

avoidance is the sole remedy which can be used by either party when it is breached, and 

premiums are returned except in case of fraud.
2672

 For consumer insurance,  the duty of good 

faith is removed for the pre-contractual period and the insurer will have a remedy after 

abolishing the duty of disclosure only against qualifying misrepresentations which can be 

deliberate or reckless, or careless.  Avoidance and refusing all claims is retained in the 

CIA2012 for deliberate or reckless misrepresentations with the insurer retaining the premium 

unless it is unfair to the assured.
2673

  Nonetheless, a proportionate remedy is offered for 

consumer’s careless misrepresentations.
2674

  

For  business assureds, the LCCP2012 suggests avoidance, refusal of all claims and retaining 

the premium for dishonest conduct, and a proportionate remedy for non-dishonest 

conduct.
2675

 Also it suggests retaining the duty of good faith only as an interpretive principle 
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 See above under 7.2. 

2672
 See above under 7.2.1. ; MIA1906, s 17. 

2673
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with no remedies of its own, and having it as a shield rather than a sword.
2676

 Such 

suggestions are adopted in draft clauses of the Insurance Contract Draft Bill issued recently, 

which define dishonest breaches of the duty to make a fair presentation of the risk as 

deliberate or reckless breaches, and non-dishonest breaches as neither deliberate nor reckless 

breaches.
2677

 

The breach of the  ICOBS which contains various disclosure duties on the insurer and the 

intermediary and  duties in respect of handling the claims can give the assured the right for 

damages under the FSMA2000 provided it  is a ‘private person’.
2678

 However, consumers 

rarely use such right in practice as they usually  resort to the FOS which applies what is “fair 

and reasonable in the circumstances”, and can hear small business insurance cases as 

well.
2679

  The approach of the FOS is mostly adopted by the CIA2012.
2680

 Also, the breach 

can incur a disciplinary action on the insurer. 

For post-contractual breaches, the general remedy currently seems to be avoidance ab initio 

for both consumer and business insurance. 
2681

  For fraudulent claims, the current state of 

English common law is that the fraudulent claim is to be forfeited and the reforms suggest 

making that statutory with forfeiting subsequent claims, and suggest offering damages for the 
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insurer for fraud investigation costs.
2682

 Such remedies are adopted recently by the draft 

clauses of the Insurance Contract Law Draft Bill, but damages for fraud investigations costs 

are not included.
2683

 For delays in claim payment by the insurers, the common law position is 

that the assured is entitled to the claim amount plus interest and damages are refused. 
2684

 The 

reforms suggest re-characterising the insurer’s duty to be to pay the claim in a reasonable 

time with damages paid in case of breach.
2685

 The draft clauses of the Insurance Contract Law 

Draft Bill has characterised the duty to pay the insurance claim in a reasonable time as an 

implied term in every insurance contract, and its remedies such as damages will be additional 

and distinct from the remedies of paying the claim and interest.
2686

 

That can be contrasted with the position of Saudi insurance laws, which is far from clear 

regarding the remedies available  when breaching good faith.  The duty of good faith in the 

IMCOCR2008 is imposed on the insurer and only provides that the breach is considered a 

breach of a statutory duty incurring   a disciplinary action but not damages, which is not of 

any benefit to the assured.
2687

 However, the practice of the IVDRC confirms that the duty of 

good faith is mutual and expected from either party and provides some remedies for breach, 

namely: dropping or forfeiting the insurer’s claim for the non-innocent breaches by the 

assured and paying the claim provided it satisfied its conditions, with damages for the non-
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innocent breach by the insurer.
2688

 In Saudi Arabia, insurers can stipulate their own remedies 

for assureds fraudulently committing misrepresentation, but must inform the assureds about 

those remedies and about their anti-fraud policies. 
2689

 Recommendations to include clear 

remedies in insurance laws in one place, such as the IMCOCR2008, are encouraged.
2690

  

The author suggests some changes in respect of the remedies available for the parties when 

breaching good faith in insurance contracts particularly to develop Saudi insurance laws.
2691

 

Firstly, consumer and business assureds should have the same regime and protection and the 

duty of disclosure should be abolished as discussed in chapter 5. 
2692

 For the duty of good 

faith, the author favours its existence in Saudi insurance laws, with damages suggested as a 

general remedy for breach, with discretion to the IVDRC to add any other remedies 

depending on the nature of breach and the circumstances.
2693

 However, it is suggested that the 

most evident violations of the duty, e.g. misrepresentations, fraudulent claims and late 

payment of the claim are to be included by special remedies in the laws and regulations.
2694

 

The general remedy will apply only to incidents not covered by the special remedies.
2695

 For 

misrepresentations, having no remedies for the insurer when the assured takes reasonable care 
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in not making a misrepresentation, as provided by the CIA2012 is strongly appreciated, while 

in careless misrepresentation the proportionate remedy provided by the CIA2012 and the 

LCCP2012 for non-dishonest conducts and the draft clauses of the Insurance Contract Law 

Draft Bill for neither deliberate nor reckless breaches is not favoured.
2696

 Instead, the author 

suggests awarding damages for careless misrepresentation.
2697

 In respect of deliberate or 

reckless misrepresentation, avoidance as provided in CIA2012 and in the LCCP2012 for 

dishonest conduct which is recently adopted in the Insurance Contract Law Draft Bill for 

deliberate or reckless breaches is welcomed.
2698

 However, court discretion to disregard 

avoidance and provide alternative remedies such as paying the claim or part of it is suggested 

in some circumstances.
2699

 For delays in claim payment by the insurer, the author favours the 

English suggested reforms, and the IVDRC approach in awarding damages, while for 

fraudulent claims by the assured, the author disagrees with the English position which offers 

the forfeiture of the fraudulent claims without affecting the previous valid claims as the main 

remedy.
2700

 As an alternative, the author recommends avoidance of the whole contract as a 

more logical remedy for fraudulent claims by assureds with court discretion to offer an 

alternative remedy, by the forfeiture of the fraudulent claim and subsequent claims if the 

fraud is minor or if it provides more fairness.
2701

 The right to terminate is suggested in the 

latter case, with damages compensating fraud investigation suggested for both cases. 
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As a final remark, when articulating the legal remedies one must bear in mind a few points to 

avoid falling into the criticisms that have been directed against the MIA1906. Firstly, the 

remedy must be proportionate with the breach; not too harsh, but not too lenient. Also, it must 

be easy for courts to apply and not involve complex assessments which depend purely on 

subjective measures, or imaginary situations or hypotheses. Finally, the remedy should be 

logical and not contradict with other remedies provided for other breaches, and that is why it 

is favourable to place those remedies in one place, to get a clear picture of each breach and its 

remedy.  

Now that the remedies of breaching the duty of good faith have been discussed thoroughly, in 

the next chapter the author will try to summarise the points discussed and develop general 

recommendations for improving the insurance legal system in Saudi Arabia.  
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 8.1 CONCLUSION 

The duty of good faith in Saudi insurance law is a concept which is yet to be developed and 

comprehended by regulators and legal professionals. This development can be difficult, as the 

legal background where such duty has evolved within insurance still doubts the admissibility 

of the insurance contract itself.
2702

 It is fair to say that the arguments for insurance prohibition 

in Islam, with their many contradicting views, still cast a dark shadow on the insurance 

industry and regulation in Saudi Arabia. Even after the promulgation of the LSCIC2003, such 

views seem to continue to have their way in affecting the stability of the insurance system, 

law, and enforcement. A summary of the main issues of discussion will be provided, 

highlighting the main recommendations for Saudi insurance laws in particular regarding the 

duty of good faith, disclosure and honest representation. That will be followed by general 

suggestions to improve Saudi insurance laws and the regulation of the insurance industry.  

This thesis has argued that the insurance contract in Islam is admissible, and nothing forbids 

it.
2703

 The allegations of riba, gharar, and gambling seem not to survive as claims for 

prohibition.
2704

 The field is always open for new contracts to be created in Islamic law under 

the doctrine of free interest, and since the original state of things is admissibility. 
2705

 Within 

the diverse views of insurance in Islam, the view only allowing cooperative insurance and 

prohibiting commercial insurance is that adhered to in Saudi Arabia by an official fatwa.
2706
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Nonetheless, the author discussed that there is no genuine difference between the two 

methods, as they are both admissible means for conducting insurance in Islam.
2707

  

Before activating the official fatwa allowing only cooperative insurance by promulgating the 

relevant insurance laws, insurance in Saudi Arabia was operating without any official laws or 

regulations other than the CCL1931, which is not applicable in practice.
2708

 Insurance 

contracts were enforced through internal procedures by the Ministry of Commerce, in a more 

administrative than judicial method.
2709

 This chaotic situation resulted in the loss of assureds’ 

rights and investments, and a duality in the legal system generating from the operation of a 

conventional insurance system under the umbrella of Sharia’a law.
2710

 After the 

announcement of the LSCIC2003, which came to Islamise all insurance practices in Saudi 

Arabia, and remove the legal duality, it seems that another type of legal duality was formed. 

This thesis argued that the LSCIC2003, although improving the regulation of insurance 

dramatically, did not genuinely stop conventional insurance from operating.
2711

 Hence, a 

regulated conventional insurance system, tagged as cooperative or Islamic, was trying to 

operate within the parameters of Islamic law as the supreme legal system in the country.
2712

 

In respect of enforcing insurance contracts after the LSCIC2003, the IVDRC was assigned to 

hear insurance cases in the first instance, while the Board of Grievance was assigned to hear 
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the appealed cases.
2713

 Nonetheless, supporting the author’s former argument, the jurisdiction 

of the appealed cases was removed from the Board, as judges who are part of the main 

judicial system abiding to Islamic law were found in a critical position, owing to the fact that 

they were viewing conventional, not cooperative, insurance cases.
2714

 The jurisdiction was 

passed to the IAC, which, together with the IVDRC, were excluded from the new JL2007, 

which merged many of the semi judicial committees into the main judicial system.
2715

 That 

adds further evidence to the conventional nature of the insurance practiced under the 

LSCIC2003.  

Against this background, the duty of good faith, including disclosure and honest 

representation, in Saudi insurance law has emerged under the LSCIC2003 and the 

IMCOCR2008. However, the duty was not a novel concept, as with English Insurance law, 

given that unlike English general contract law, good faith is required in Saudi general contract 

law, i.e. Islamic law, in every aspect of the transaction.
2716

  

It is fair to say that the exploitation by insurers of the chaotic circumstances before the 

LSCIC2003 had its impact on the formation of the duty of good faith and its application in 

disclosure and honest representation in Saudi insurance laws embedded in the LSCIC2003 

and the IMCOCR2008.
2717

 Most insurance laws and regulations in Saudi Arabia came to be 

more assured-friendly, in an attempt to gain the trust of the assureds in the market.
2718

 That is 
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something which cannot be said about English insurance laws, where insurers are the ‘players 

of the game’ and powerful enough to dominate the approach of insurance laws towards a 

more insurer-friendly approach. Another influencing factor in the formation of the duty of 

good faith in both laws is the difference in the aspirations of the insurance laws, as where the 

English laws aspire to economic efficiency; Saudi laws aspire to the adherence of the precepts 

of Islam.
2719

 Therefore, where the duty was a unique feature in English insurance law, it was 

just a natural extension of its application to all contracts in the Saudi system. The major 

difference between the two insurance systems is the materiality test used to assess what 

information must be disclosed by the assured.
2720

 The IMCOCR2008 adopts a reasonable 

expectations test based on what a reasonable person would expect to be relevant to disclose, 

while the MIA1906 for business assureds adopts a prudent insurer test based on the decision 

of the prudent insurer to take the risk or charge a higher premium had he known the disclosed 

or true facts.
2721

Nonetheless, the position for consumer assureds in English insurance law has 

improved after the CIA2012 abolished the duty of disclosure completely and set that only 

qualifying misrepresentation can give a remedy to the insurer. 
2722

 The author recommended 

that a similar approach be adopted by the IMCOCR2008.
2723

 It was discussed that the 

reasonable expectations test adopted by the IMCOCR2008 cannot work because of certainty 

and predictability issues, not matching the objectivity of Islamic law, inaccuracy regarding 

business assureds, and the incurring of more costs to conclude insurance.
2724

 On the other 
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hand, the LCCP2012 retained the duty of disclosure as a default rule, where the business  

assured is bound to disclose all  material information necessary to provide a fair presentation 

of the risk, and information which could be discovered by the insurer making reasonable 

enquiries.
2725

 The insurer in its turn must promptly ask any reasonable questions about such 

information, otherwise no remedies will be available.
2726

  However, the materiality test did 

not change. The draft clauses of the Insurance Contract Law Draft Bill issued recently 

provides that the non-consumer proposer has a duty to make a fair presentation of the risk and 

such duty consists of disclosure of all material information, the way of such disclosure , and 

refraining from misrepresentation. The draft clauses adopt the same materiality test in the 

MIA1906 for the non-consumer assured with slight modification which removes “in fixing 

the premium” in the test and adds “if so, on what terms”.
2727

 

A positive point about the IMCOCR2008, though, is that it does not distinguish between 

consumer and business assureds by articulating different regimes. The author suggested that 

English insurance laws,  adopt a similar approach.
2728

 The general duty of good faith is almost 

one sided in the IMCOCR2008, as it is seems to be announced only regarding the insurers, 

reflecting an assured-friendly approach; however, it was argued that such duty is required 

from the assured in practice by the IVDRC. On the other hand, even the duty in the MIA1906 

is clearly mutual; it is not much of a benefit as the only remedy is avoidance, which is not 

beneficial to the business assured.
2729
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 The assured’s state of mind, and his knowledge when committing non-disclosure or 

misrepresentation, seem to play no role in the MIA1906, even though they play a 

considerable role in the CIA2012, the LCCP2012, the Insurance Contract Law Draft Bill, the 

AFR2008 and the IVDRC.
2730

 However, an inducement requirement is only evident in 

English insurance law, since the insurer here is the point of reference.
2731

   

For the duration of the duty of good faith, it seems that it can generally extend after the 

conclusion of the contract and end when the legal proceedings commence in English 

insurance law.
2732

 The scope and nature of the post-contractual duty of good faith are less 

clear, and the availability of avoidance ab initio as the only remedy for breach makes courts 

avoid labelling the duty as similar to the one in section17 of the MIA1906,
2733

 where it seems 

that in Saudi insurance laws, the duty is also needed on the pre- and post-contractual stage 

aspiring to Islamic principles at all times, 
2734

 however, the general remedy for breaching the 

post-contractual duty is not clear. As for fraudulent claims they are to be treated separately 

from good faith in English insurance law and the remedy in common law which is recently 

codified in the Insurance Contract Law Draft Bill is the forfeiture of the fraudulent claim as 

the insurer will not be liable to it. The draft clauses also provide that the contract can be 

terminated by the insurer from the time of the fraudulent act by a notification to the assured, 

and when it is, the insurer will not be liable to all subsequent events to the fraudulent act, and 
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the premiums will not be returned.
2735

 On the other hand, in Saudi Arabia, it seems that 

fraudulent claims can be considered a breach of good faith in the practice of the IVDRC, and 

the remedy will be the forfeiture of the insurance claim.
2736

 For late payment of claims by the 

insurer, even it can be considered a breach of good faith in English insurance law, that will 

not be beneficial since the only remedy is avoidance, while in Saudi Arabia damages can be 

awarded under the UCMIP, and it can be considered a breach of good faith in the practice of 

IVDRC, where if it was considered a non-innocent breach, damages can be awarded, and the 

insurer has to pay the claim provided it satisfied its conditions. 
2737

 However, the English 

position is subject to change after the draft clauses of the Insurance Contract Law Draft Bill 

issued recently which provide that the remedies for breaching the implied term in every 

insurance contract to pay the sums due to the assured in reasonable time, such as damage, will 

be different and additional to other remedies like paying the insurance claim or interest.
2738

 

Disclosure can be waived by the insurer in English insurance law.
2739

 Moreover, the insurer 

will carry the burden to prove any material misrepresentation or non-disclosure by the  

business assured, which induced him into the contract.  In the draft clauses of the Insurance 

Contract Law Draft Bill issued recently, the insurer will carry the burden to prove that the 

qualifying breach of the duty to make a fair presentation of the risk by the non-consumer 

assured is deliberate or reckless.
2740

 While in the CIA2012, the insurer will carry the burden 
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to prove that the qualifying misrepresentation of the consumer assured is deliberate or 

reckless, but such misrepresentation is presumed, except if it was proved otherwise, subject to 

certain conditions.
2741

 Nonetheless, in Saudi insurance laws issues of waiver and burden of 

proof are faced with a legal gap. The IMCOCR2008 refers to the suitable best practices 

accepted internationally regarding legal gaps in insurer’s duties.
2742

 The author, however, 

defends the application of the general contract law in case of a legal vacuum.
2743

 

There is a need for more clarity and transparency in laws surrounding the insurance 

intermediaries and their performance of duties, in both English and Saudi systems.
2744

 Such 

clarity is needed to determine the imputation of information and omissions, whether on the 

insurer or the assured. The role of the intermediaries in concluding insurance is significant, as 

many insurance operations are conducted by them, to the extent that the actual assured seem 

to be excluded.
2745

 What is found is that there is a general duty of honesty and fairness placed 

on the intermediary in Saudi insurance laws, which is not found in the same way in English 

insurance laws.
2746

 In English insurance laws, liability incurs only on the placing broker, and 

the broker  is commonly the assured’s agent other than in certain circumstances. These 

circumstances include being the insurer’s appointed representative and can include 

independent brokers having the authority to bind cover but even though that may not be at all 
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times.  For the status of single and multi-tied agents, the matter is inconsistent.
2747

  The 

CIA2012; however, made some presumptions on the issue of classifying the intermediary as 

an agent of the assured or the insurer which are not decisive. 

In Saudi insurance laws, it is unclear on which broker the liability will incur whether the 

placing broker or otherwise; however, there is a distinction between the term ‘brokers’ as the 

assureds’ agents who conduct insurance services for the assured with the insurer, and ‘agents’ 

as the insurers’ agents who represent the insurer in conducting insurance including single and 

multi-tied agents.
2748

 When filling in the proposal forms, insurance intermediaries under 

English common law are considered the assureds’ agents even if they are normally the 

insurers’ agents, and similarly in Saudi Arabia an approach of strict liability towards the 

answers in the forms is adopted towards the assured.
2749

 

In respect of disclosure, the intermediary, under the MIA1906, is obliged to disclose what the 

assureds have to disclose, plus any material information known by him or should be known to 

him, or the policy can be avoided.
2750

 In contrast, Saudi insurance law does not require an 

independent duty of disclosure on the intermediary and only requires disclosure regarding 

what the assured is required to disclose, which the author argued to be a favourable 

approach.
2751

 The LCCP2012, tried to improve the position for business assureds by 

proposing to incur liability on the whole chain of intermediaries, bind the intermediary by the 

information which he withheld in his capacity as an agent for that particular business assured  

                                                                                                                                                        

2747
 Ibid. 

2748
 Ibid. 

2749
 Ibid. 

2750
 Ibid. 

2751
 Ibid. 



597 

 

 

and any information he avoided to possess in a deliberate manner.
2752

 Additionally, the 

LCCP2012 proposes that a remedy against the business assured must be provided in case of 

the failure by his broker to make reasonable enquiries on his behalf and to disclose matters 

which could have been revealed by such reasonable enquiries proportionate with the 

circumstances of the insurance conducted.
2753

 Finally, the LCCP2012 proposes the 

abolishment of section19 (b) of the MIA1906.
2754

 Those reforms are adopted by the draft 

clauses of the Insurance Contract Law Draft Bill as discussed earlier.  

Both systems require other aspects of disclosure on the intermediary.
2755

 The RII2011 

requires other kinds of disclosure, such as disclosure of commission, but it was argued that 

the real benefit of these disclosures is a matter of question.
2756

 The FSMA2000 in its ICOBS, 

in addition to requiring commission disclosure only if requested by commercial customers, 

requires disclosure of the intermediary’s legal status and scope of service, which was 

discussed a positive approach but must be supported by an explanation of what the 

implications are of providing such scope of service, and must include disclosure of 

commission for all categories of assureds.
2757

  

The legal remedies available for the insurance parties in the case of violation of good faith 

must be proportionate with the remedy, easy to apply – not involving complex assessments – 
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and not contradict with other remedies for other breaches.
2758

 By looking at those remedies in 

English insurance law, one can discern that such parameters are absent. Avoidance provided 

by the MIA1906 which applies now only to business insurance, as the sole remedy for any 

violation by the parties, even minor or innocent, is clearly an example of a non-proportionate 

remedy for the breach.
2759

 Nonetheless, the situation has improved with the promulgation of 

the CIA2012 which applies to consumer insurance, in which  the duty of disclosure is 

abolished, the duty of good faith is removed,  and only qualifying misrepresentation incurs a  

remedy which can be deliberate or reckless, or careless.  Avoidance under the CIA2012 is 

retained only in deliberate and reckless misrepresentation for consumer assureds; this is 

followed also by the suggestions for business assureds in the LCCP2012 for dishonest 

conduct which are adopted in the draft clauses of the Insurance Contract Law Draft Bill 

issued recently for non-consumer insurance for deliberate or reckless breaches of the duty to 

make a fair presentation of the risk.
2760

 On the other hand,  a proportionate remedy is 

provided for careless misrepresentation in the CIA2012 and proposed for all non-dishonest 

breaches for business assureds according to the LCCP2012 and which has been adopted 

recently  by the Insurance Contract Law Draft Bill for non-deliberate or  reckless breaches of 

the duty to make a fair presentation of the risk.
2761

 

For the general remedy of breaching the post-contractual duty of good faith, it seems to be 

avoidance ab initio which applies to consumer and business insurance.
2762

 For fraudulent 
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claims, the remedy is that the fraudulent claim is to be forfeited and the reforms suggest 

making that statutory and suggest offering damages for the insurer for fraud investigation 

costs.
2763

 The draft clauses of the Insurance Contract Law Draft Bill issued recently adopt the 

suggestion that the fraudulent claim is to be forfeited but not the suggestion regarding the 

payment of fraud investigations costs to the insurer. 
2764

 

For delays in claim payment by the insurers, the common law position is that the assured is 

entitled to the claim amount plus interest but not damages, and the reforms suggest offering 

damages and re-characterising the insurer’s duty to be to pay the claim in a reasonable 

time.
2765

 The draft clauses of the Insurance Contract Law Draft Bill have characterised the 

duty to pay the claim in a reasonable time to be an implied term in every insurance contract, 

and its remedies such as damages will be additional and distinct from the remedies of paying 

the claim and interest.
2766

 

When looking at the remedies in Saudi insurance laws, one can see that there are no clear 

specific remedies which can benefit the assured.
2767

 Similar to English insurance laws, the 

breach of good faith would be considered a breach of a statutory duty; however, in Saudi 

Arabia there is no beneficial remedy for such breach as it only incurs a disciplinary action 

compared to the English position where besides such action, under section 150 of the 

FSMA2000 which is replaced by section 138D of the Financial Services Act 2012 damages 
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can be claimed for any breach to the duties by the statute.
2768

   All that is indicated in Saudi 

insurance laws regarding remedies is that insurers are given the right to stipulate the remedies 

in the case of fraudulent misrepresentation by the assureds by the AFR2008, with a 

requirement to inform them of these remedies.
2769

 This situation recalls the situation prior to 

the LSCIC2003, where insurers were the regulators of the contract, which constituted an 

evident conflict of interest.
2770

 However, the practice of the IVDRC provides some remedies 

for breaching the duty, namely: dropping or forfeiting the insurance claim for the non-

innocent breaches by the assured and paying the claim provided it satisfied its conditions with 

damages for the non-innocent breach by the insurer. The author suggested articulating more 

clear remedies to be put in one place to avoid contradiction. These remedies can be embedded 

in one place, such as the IMCOCR2008 or a newly articulated comprehensive insurance 

contract law, which is the most favourable approach.
2771

 

The author also suggests some reforms for both systems and for Saudi insurance laws in 

particular.
2772

 Firstly, consumer and business assureds should have the same regime and 

protection, and the duty of disclosure should be abolished.
2773

 For the duty of good faith, the 

author favours its existence in Saudi insurance laws, with damages suggested as a general 

remedy for breach, and discretion given to the IVDRC to add any other remedies depending 
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on the nature of the breach and the circumstances.
2774

 However, it is suggested that the most 

evident violations of the duty, e.g. misrepresentations, fraudulent claims and late payment of 

the claim are to be included by special remedies in the laws and regulations.
2775

 The general 

remedy will apply only to incidents not covered by the special remedies.
2776

 

In respect of misrepresentation, where reasonable care was taken not to commit it, having no 

remedies, as provided by the CIA2012, is strongly appreciated, while in careless 

misrepresentation the proportionate remedy under the CIA2012 is not favoured, and which 

was also suggested by the LCCP2012 for non-dishonest conduct and incorporated in the 

Insurance Contract Law Draft Bill for deliberate or reckless breaches of the duty to make a 

fair presentation of the risk. Instead, the author suggests awarding damages for careless 

misrepresentation.  In respect of deliberate or  reckless misrepresentation, avoidance as 

provided in CIA2012 and the LCCP2012 for dishonest conduct and incorporated in the 

Insurance Contract Law Draft Bill for deliberate or  reckless breaches of the duty to make a 

fair presentation of the risk is welcomed; however, court discretion to disregard avoidance 

and pay the claim or a proportion of it instead of avoidance is recommended when it may be  

more suitable and fair  to do so.
2777

  

For delays in claim payment by the insurer, the author favours the English suggested reforms, 

the draft Bill and the IVDRC approach in awarding damages, while for fraudulent claims by 

the assured, the author disagrees with the English position which offers the forfeiture of the 
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fraudulent claim as the main remedy, and the IVDRC approach.
2778

 As an alternative, the 

author recommends avoidance of the whole contract as a more logical remedy for fraudulent 

claims by assureds with court discretion to offer an alternative remedy by the forfeiture of the 

fraudulent claim and subsequent claims if the fraud is minor or if it is more suitable and just 

to do so.
2779

 The right to terminate is suggested in the latter case, with damages compensating 

fraud investigation suggested for both cases to deter fraud.  It is worth mentioning that the 

IVDRC suggested that insurance laws are to be reviewed regularly to include more general 

provisions, as the remedies of violating good faith are not clearly drafted, as in other 

jurisdictions.
2780

 

  

                                                                                                                                                        

2778
 Ibid. 

2779
 Ibid. 

2780
 Interview with IVDRC members, IVDRC (Saudi Arabia, 9 January 2013). 



603 

 

 

 8.2 GENERAL RECOMMENDATIONS TO THE REGULATION OF 

INSURANCE IN SAUDI ARABIA 

 8.2.1 Providing Clarity In The Law Relating To Insurance and Its 

Enforcement   

  

 I Amending The CCL1931 With Contemporary Provisions, Or 

Announcing Its Invalidity Regarding Insurance And Articulating A 

Comprehensive Insurance Contract Law: 

It can be observed that both Saudi and English systems have layers of regulations regulating 

insurance. The English system used the regulations to resolve the harshness of the law,
2781

 

while Saudi Arabia used the regulations as more comprehensive contemporary solutions 

compared to its incomprehensive archaic laws.
2782

 However, in both systems the regulations 

were used to avoid any changes in the law itself, which does not provide a real solution, and 

adds confusion to the legal position.  Hence, those regulations even did not ‘officially’ 

substitute the law;  they  tried to  ignore it, and worked their way around it to arrive at a fair 

or clear result. The UK is addressing the problem with law reform projects to amend the 

MIA1906 in the areas of good faith, disclosure and misrepresentation, which recently resulted 

in the CIA2012 for consumer insurance, and the draft clauses of the Insurance Contract Law 

Draft Bill.
2783

 Nonetheless, Saudi Arabia still uses the same method, without any intent to 
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amend the law or to articulate a new insurance contract law. Clarity is surely needed 

regarding what is applicable and what is not. It is only confusing to have a valid ‘law’ which 

is assumed to be applicable but in fact is not.  

Hence, an amendment to the CCL1931 could provide clarity in insurance laws, which can 

impact positively on investments, remove any misconceptions, and facilitate law 

comprehension by international audiences. However, the author believes that announcing the 

law’s invalidity is a more suitable solution. It must be remembered that the CCL1931 has 

always been criticised as a law which is not suitable for contemporary needs and contains 

archaic terms which are not widely understood.
2784

 Its insurance section contains provisions 

which are not applicable at all in practice, as the LSCIC2003, IMCOCR2008, AFR2008, 

RII2011, and other regulations, are applied instead. It is also incompatible with the above 

mentioned laws and regulations, which make it impossible to enforce them without 

contradiction. Accordingly, what the CCL1931 does really is add more unnecessary 

confusion to the legal situation with inactive insurance provisions. In fact, although the 

CCL1931 may have active applicable provisions regarding other sections, e.g. general 

commercial law and marine law, such provisions need updating and reform. As a whole, it 

seems that the CCL1931’s inapplicable sections are more numerous than the applicable ones. 

The inapplicable sections are replaced by other laws and regulations, e.g. Company Law 

1965, Commercial Papers Law 1964, while the applicable ones are in urgent need of 

reform.
2785

  

A positive point about the CCL1931, though, is that it aims to govern the insurance contract 

itself and determine the rights and obligations of the parties. That can be an incentive for 

articulating a comprehensive insurance contract law which properly regulates the relationship 
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of the parties. The IMCOCR2008, although regulating such a relationship, is not considered 

an insurance contract law per se, as it is a market conduct regulation which is directed more 

towards regulating the insurers’ behaviours in their course of business.
2786

  

 II Amending LSCIC2003 To Be A Proper Cooperative/ Islamic 

Insurance Legislation, To Remove The Legal Duality And Enhance 

Efficiency And Clarity: 

The author has argued that the LSCIC2003 contains provisions which are more for 

conventional insurance principles than cooperative. 
2787

 This created a legal pluralism in the 

system resulting from the operation of a regulated conventional system tagged as cooperative 

under the umbrella of Sharia’a law, as the supreme law of land.
2788

 This situation is not 

favoured, as it adds complexity and inefficiency in the legal system regulating insurance.
2789

 

In fact, such a situation is similar to the legal duality which existed before the promulgation 

of the LSCIC2003, where an unregulated conventional insurance system was trying to operate 

within a prevailing Sharia’a law system.
2790

 It seems that the only difference is that the 

conventional insurance became regulated by the state rather than the insurers, but the 

principles remain the same. Accordingly, the Saudi legislator is urged to amend the 

LSCIC2003 to be a genuine cooperative insurance regulation, rather than incorporating 

                                                                                                                                                        

2786
 Art 1, 2 IMCOCR2008. 

2787
 See Ch 2. 

2788
 Ibid. 

2789
 Ibid. 

2790
 Ibid. 



606 

 

 

cosmetic solutions. Legal duality can have a negative impact on any system, 
2791

and in this 

case it has already affected the efficiency of the insurance law enforcement mechanisms.  

 III Organising Insurance Enforcement To Be Under The Main Judicial 

System, Not Administrative Committees With Semi Judicial Nature:  

If the LSCIC2003 were reformed to apply real Islamic insurance concepts, this issue would 

be resolved, as the judges in the Board of Grievance would be able to review the cases while 

they are sure that they are dealing with insurance adhering to Islamic principles. What is 

happening now, as discussed in chapter 3, is that insurance is slipping out of the judicial 

system after the amendment of article 22 of the LSCIC2003, which removed the Board of 

Grievance from viewing insurance cases in case of appeals. The justification was to remove 

the critical position for the Board judges, who must adhere to Islamic law principles.
2792

 Most 

appealed insurance cases were either rejected or reviewed from the perspective of their 

conformity with the Islamic insurance principles, and ends by confirming that what is 

practised is conventional, not cooperative insurance.
2793

 This means the insurance cases are 

unsolved and parties lose their rights after years of legal battles.  

 IV Applying General Contract Law In Case Of Legal Vacuum In 

Insurance Contract Law: 

This solution may be controversial, as some general contract law principles simply do not fit 

the nature of the insurance contract. Also, general contract law in Saudi Arabia is not 
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codified, which makes it very hard to resort to. However, the resort to general contract would 

be only in case of a legal vacuum. Accordingly, careful drafting of the insurance contract law 

to include all the principal aspects surrounding the insurance operation, including waiver and 

burden of proof, will limit such resort to the minimum. Such approach, in the author’s 

opinion, is more logical than the “internationally accepted best practices” provided by the 

IMCOCR2008, which was discussed in chapter 5 to be illogical.
2794

 Such an approach would 

correspond with former suggestions to amend the LSCIC2003 be a genuine cooperative 

insurance regulation. 

In practice, it was observed that there are difficulties regarding viewing insurance cases which 

are specialised, e.g. construction and marine insurance cases, since they require more research 

by the IVDRC to comprehend and compare the solutions given in other jurisdictions. Hence, 

more integrated insurance law, which can cover different categories and types of insurance, is 

needed.
2795

  

 8.2.2 Promoting Knowledge In Insurance Technicalities And Principles, 

Including Good Faith 

Even though good faith in Saudi laws is not a novel concept; 
2796

 it definitely needs more 

comprehension in the context of insurance. Insurance in general is relatively new to Saudis, 

with official laws being introduced in 2003, and compulsory insurance on vehicles introduced 

in 2002.
2797

 Hence, the technicalities of the insurance operation, and its principles and 
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concepts, are still not comprehended in full by judges, members of the IVDRC, legal 

practitioners, and of course the public. This issue stresses the importance of promoting 

knowledge and awareness amongst professionals and the public regarding these matters. It 

was obvious that the lack of knowledge and expertise in the insurance operation and its 

principles amongst professionals, e.g. judges, was a contributing factor to the inefficiency of 

the legal enforcement of insurance. 
2798

 It has been already been mentioned that judges of the 

Board did not favour reviewing the subject of the cases appealed because of this lack in 

knowledge in addition to the doubts, regarding  conformity with Islamic law.
2799

 This even 

applies to the IVDRC but to a lesser extent, as it was observed that some members apply non-

suitable general contract principles on the insurance contract, which is not acceptable.
2800

 

Therefore, legal professionals dealing with insurance must be trained extensively to have a 

thorough understanding of insurance technicalities, and not just its laws. This legal training in 

insurance is only the base for developing a fair and logical judgement in insurance cases, as it 

is hoped that it will lead to the critical analysis of each case and to the correct legal adaption 

of its incidents. As for the public, promoting awareness of insurance and its principles is 

crucial for those who are applying for insurance cover. The duty of good faith as a main 

principle affecting assureds should be noted and highlighted in insurance advertisements, in 

brochures, in the policy itself, and in the proposal form, in clear unambiguous language, and 
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orally during the insurance sales process, with consideration to online and phone 

insurance.
2801
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The duty of good faith in insurance law is a significant legal principle in remedying the 

asymmetry in information between parties of an insurance contract. Such duty in Saudi 

insurance laws is not clear whether regarding its concept, limits, remedies or its 

application to intermediaries, with many legal gaps surrounding its application. Also, the 

number of cases containing a violation of the duty of good faith is considered ‘high’ and 

mostly done by the assureds. On the other hand, the consequences of breaching the duty 

of good faith may have serious effects on the insurance cover and liability of the parties. 

Hence, there is a need for clarifying the duty as a whole to make it more comprehendible, 

and to provide recommendations for developing the approach of Saudi insurance laws in 

general and regarding the duty of good faith in particular  considering the various legal 

gaps in current laws and regulations. The Saudi enforcement and judicial systems lack 

experience in insurance cases due to the late official recognition of insurance as a 

transaction and the relatively recent promulgation of insurance laws and regulations. 

Considering Islamic law’s doubts about insurance as a contract, insurance was practised 

in Saudi Arabia without official laws for a long period and the effects were disastrous on 

the assureds and on the industry. Commercial or conventional insurance is forbidden in 

Saudi Arabia, as the first comprehensive law regulating the insurance business which was 

not promulgated until 2003, indicates that only cooperative insurance is to be practised 

there. The English experience as an international hub for insurance and reinsurance 

provides valuable guidance to develop Saudi insurance laws and regulations, especially 

because English Insurance laws were used as a source of guidance when initially drafting 

Saudi insurance laws. In this thesis, the duty of good faith will be examined and 

compared in English and Saudi insurance laws and regulations. Suggestions for 

developing Saudi insurance laws will be given throughout, to improve the application of 

the duty and to balance the rights of the assureds and insurers. The suggestions aim to 

clarify the duty and to fill the legal gaps by developing  a just approach regarding the 

concept of the duty of good faith, its limits, application to intermediaries, and remedies 

available in case of its breach, with a general consideration to protect policy holders, 

besides providing overall recommendations to improve the Saudi legal system regarding 

insurance. The thesis can clarify such duty of good faith and the remedies of breach and 

provide suggestions to fill the legal gaps in Saudi insurance laws benefiting assureds, 

legal practitioners, judges, insurance committees and insurers, on top of providing more 

understanding of Saudi insurance laws where information is scarce. It can also create a 

better understanding of the Islamic/cooperative insurance model adopted in Saudi Arabia 

and its differences from other countries adopting the same model. 
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Marine Insurance Act 1906 

1906 CHAPTER 41 6 Edw 7 

An Act to codify the Law relating to Marine Insurance. 

[21st December 1906] 

 

 

Disclosure and Representations 

 

17   Insurance is uberrimæ fidei. 

A contract of marine insurance is a contract based upon the utmost good faith, 

and, if the utmost good faith be not observed by either party, the contract may be 

avoided by the other party.  

18   Disclosure by assured. 

(1)Subject to the provisions of this section, the assured must disclose to the 

insurer, before the contract is concluded, every material circumstance which is 

known to the assured, and the assured is deemed to know every circumstance 

which, in the ordinary course of business, ought to be known by him. If the 

assured fails to make such disclosure, the insurer may avoid the contract. 

(2)Every circumstance is material which would influence the judgment of a 

prudent insurer in fixing the premium, or determining whether he will take the 

risk. 

(3)In the absence of inquiry the following circumstances need not be disclosed, 

namely:— 

(a)Any circumstance which diminishes the risk; 

http://www.legislation.gov.uk/ukpga/Edw7/6/41/introduction
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(b)Any circumstance which is known or presumed to be known to the insurer. 

The insurer is presumed to know matters of common notoriety or knowledge, 

and matters which an insurer in the ordinary course of his business, as such, 

ought to know; 

(c)Any circumstance as to which information is waived by the insurer; 

(d)Any circumstance which it is superfluous to disclose by reason of any express 

or implied warranty. 

(4)Whether any particular circumstance, which is not disclosed, be material or 

not is, in each case, a question of fact. 

(5)The term “circumstance” includes any communication made to, or 

information received by, the assured. 

 

19   Disclosure by agent effecting  insurance. 

Subject to the provisions of the preceding section as to circumstances which 

need not be disclosed, where an insurance is effected for the assured by an agent, 

the agent must disclose to the insurer—  

(a)Every material circumstance which is known to himself, and an agent to 

insure is deemed to know every circumstance which in the ordinary course of 

business ought to be known by, or to have been communicated to, him; and 

(b)Every material circumstance which the assured is bound to disclose, unless it 

come to his knowledge too late to communicate it to the agent. 

 

           20   Representations pending negotiation of contract. 

(1)Every material representation made by the assured or his agent to the insurer 

during the negotiations for the contract, and before the contract is concluded, 

must be true. If it be untrue the insurer may avoid the contract. 

(2)A representation is material which would influence the judgment of a prudent 

insurer in fixing the premium, or determining whether he will take the risk. 

(3)A representation may be either a representation as to a matter of fact, or as to 

a matter of expectation or belief. 
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(4)A representation as to a matter of fact is true, if it be substantially correct, that 

is to say, if the difference between what is represented and what is actually 

correct would not be considered material by a prudent insurer. 

(5)A representation as to a matter of expectation or belief is true if it be made in 

good faith. 

(6)A representation may be withdrawn or corrected before the contract is 

concluded. 

(7)Whether a particular representation be material or not is, in each case, a 

question of fact. 
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       CHAPTER 6 
 
 
 
 
 
 
 
 

 

Explanatory Notes have been produced to assist in the 

understanding of this Act and are available separately 
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ELIZABETH II c. 6 
 
 
 
 
 
 
 
 
 
 
 
 

 

Consumer Insurance (Disclosure and 
 

Representations) Act 2012 
 
 

2012 CHAPTER 6 
 

 

An Act to make provision about disclosure and representations in connection 

with consumer insurance contracts. [8th March 2012]  

BE IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in this present 

Parliament assembled, and by the authority of the same, as follows:— 
 

 

Main definitions 

 
1       Main definitions 
 

In this Act—  
“consumer insurance contract” means a contract of insurance between—  

(a) an individual who enters into the contract wholly or mainly for 

purposes unrelated to the individual’s trade, business or 

profession, and   
(b) a person who carries on the business of insurance and who 

becomes a party to the contract by way of that business 
(whether or not in accordance with permission for the 
purposes of the Financial Services and Markets Act 2000);   

“consumer” means the individual who enters into a consumer insurance 
contract, or proposes to do so;  

“insurer” means the person who is, or would become, the other party to 

a consumer insurance contract. 
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2 Consumer Insurance (Disclosure and Representations) Act 2012 (c. 6) 
 

  

 
Pre-contract and pre-variation information 

 
2 Disclosure and representations before contract or variation  
 

(1) This section makes provision about disclosure and representations by a 

consumer to an insurer before a consumer insurance contract is entered into 

or varied.  

(2) It is the duty of the consumer to take reasonable care not to make a 

misrepresentation to the insurer.  
 

(3) A failure by the consumer to comply with the insurer’s request to confirm or 

amend particulars previously given is capable of being a misrepresentation for 

the purposes of this Act (whether or not it could be apart from this subsection).  
 

(4) The duty set out in subsection (2) replaces any duty relating to disclosure or 

representations by a consumer to an insurer which existed in the same 

circumstances before this Act applied.   
(5) Accordingly—   

(a) any rule of law to the effect that a consumer insurance contract is one 

of the utmost good faith is modified to the extent required by the 

provisions of this Act, and   
(b) the application of section 17 of the Marine Insurance Act 1906 

(contracts of marine insurance are of utmost good faith), in relation to 
a contract of marine insurance which is a consumer insurance 
contract, is subject to the provisions of this Act.  

 
3 Reasonable care  
 

(1) Whether or not a consumer has taken reasonable care not to make a 

misrepresentation is to be determined in the light of all the relevant 

circumstances.  

(2) The following are examples of things which may need to be taken into 

account in making a determination under subsection (1)—   
(a) the type of consumer insurance contract in question, and its target 

market,  

(b) any relevant explanatory material or publicity produced or authorised 

by the insurer,   
(c) how clear, and how specific, the insurer’s questions were,   
(d) in the case of a failure to respond to the insurer’s questions in 

connection with the renewal or variation of a consumer insurance 
contract, how clearly the insurer communicated the importance of 
answering those questions (or the possible consequences of failing to 
do so),   

(e) whether or not an agent was acting for the consumer.  
 

(3) The standard of care required is that of a reasonable consumer: but this is 

subject to subsections (4) and (5).  

(4) If the insurer was, or ought to have been, aware of any particular characteristics 

or circumstances of the actual consumer, those are to be taken into account.  

(5) A misrepresentation made dishonestly is always to be taken as showing lack 

of reasonable care.  
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Qualifying misrepresentations 

 
4 Qualifying misrepresentations: definition and remedies  
 

(1) An insurer has a remedy against a consumer for a misrepresentation made 

by the consumer before a consumer insurance contract was entered into or 

varied only if—  

(a) the consumer made the misrepresentation in breach of the duty set 

out in section 2(2), and  

(b) the insurer shows that without the misrepresentation, that insurer 

would not have entered into the contract (or agreed to the variation) at 

all, or would have done so only on different terms.   
(2) A misrepresentation for which the insurer has a remedy against the consumer 

is referred to in this Act as a “qualifying misrepresentation”.  
 

(3) The only such remedies available are set out in Schedule 1.  

 

5 Qualifying misrepresentations: classification and presumptions  
 

(1) For the purposes of this Act, a qualifying misrepresentation (see section 4(2)) 

is either—   
(a) deliberate or reckless, or   
(b) careless.  

 
(2) A qualifying misrepresentation is deliberate or reckless if the consumer—   

(a) knew that it was untrue or misleading, or did not care whether or not it 

was untrue or misleading, and   
(b) knew that the matter to which the misrepresentation related was 

relevant to the insurer, or did not care whether or not it was relevant to 

the insurer.   
(3) A qualifying misrepresentation is careless if it is not deliberate or reckless.  

 
(4) It is for the insurer to show that a qualifying misrepresentation was deliberate 

or reckless.  
 

(5) But it is to be presumed, unless the contrary is shown—   
(a) that the consumer had the knowledge of a reasonable consumer, and   
(b) that the consumer knew that a matter about which the insurer asked a 

clear and specific question was relevant to the insurer.  
 

Specific issues 

 
6 Warranties and representations  
 

(1) This section applies to representations made by a consumer—   
(a) in connection with a proposed consumer insurance contract, or   
(b) in connection with a proposed variation to a consumer insurance 

contract.   
(2) Such a representation is not capable of being converted into a warranty by 

means of any provision of the consumer insurance contract (or of the terms of 

the variation), or of any other contract (and whether by declaring the 

representation to form the basis of the contract or otherwise).  
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7 Group insurance  
 

(1) This section applies where—   
(a) a contract of insurance is entered into by a person (“A”) in order to 

provide cover for another person (“C”), or is varied or extended so as 

to do so,  

(b) C is not a party to the contract,   
(c) so far as the cover for C is concerned, the contract would have been a 

consumer insurance contract if entered into by C rather than by A, and   
(d) C provided information directly or indirectly to the insurer before the 

contract was entered into, or before it was varied or extended to 

provide cover for C.   
(2) So far as the cover for C is concerned—   

(a) sections 2 and 3 apply in relation to disclosure and representations by 

C to the insurer as if C were proposing to enter into a consumer 

insurance contract for the relevant cover with the insurer, and  

(b) subject to subsections (3) to (5) and the modifications in relation to the 
insurer’s remedies set out in Part 3 of Schedule 1, the remainder of 
this Act applies in relation to the cover for C as if C had entered into a 
consumer insurance contract for that cover with the insurer.   

(3) Section 4(1)(b) applies as if it read as follows—   
“(b) the insurer shows that without the misrepresentation, that insurer 

would not have agreed to provide cover for C at all, or would 
have done so only on different terms.” 

 
(4) If there is more than one C, a breach on the part of one of them of the duty 

imposed (by virtue of subsection (2)(a)) by section 2(2) does not affect the 

contract so far as it relates to the others.  

(5) Nothing in this section affects any duty owed by A to the insurer, or any 

remedy which the insurer may have against A for breach of such a duty.  

 
8 Insurance on life of another  
 

(1) This section applies in relation to a consumer insurance contract for life 

insurance on the life of an individual (“L”) who is not a party to the contract.  
 

(2) If this section applies—   
(a) information provided to the insurer by L is to be treated for the 

purposes of this Act as if it were provided by the person who is the 

party to the contract, but   
(b) in relation to such information, if anything turns on the state of mind, 

knowledge, circumstances or characteristics of the individual 
providing the information, it is to be determined by reference to L and 
not the party to the contract.  

 
9       Agents 
 

Schedule 2 applies for determining, for the purposes of this Act only, whether 

an agent through whom a consumer insurance contract is effected is the 

agent of the consumer or of the insurer. 
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10 Contracting out  
 

(1) A term of a consumer insurance contract, or of any other contract, which 

would put the consumer in a worse position as respects the matters 

mentioned in subsection (2) than the consumer would be in by virtue of the 

provisions of this Act is to that extent of no effect.   
(2) The matters are—   

(a) disclosure and representations by the consumer to the insurer before 

the contract is entered into or varied, and   
(b) any remedies for qualifying misrepresentations (see section 4(2)).  

 
(3) This section does not apply in relation to a contract for the settlement of a 

claim arising under a consumer insurance contract.  

 
Final provision 

 
11 Consequential provision  
 

(1) Any rule of law to the same effect as the following is abolished in relation to 

consumer insurance contracts—   
(a) section 18 of the Marine Insurance Act 1906 (disclosure by assured),   
(b) section 19 of that Act (disclosure by agent effecting insurance),   
(c) section 20 of that Act (representations pending negotiation of contract).  

 
(2) The Marine Insurance Act 1906 is amended as follows—   

(a) in section 18, at the end add—  
 

“(6) This section does not apply in relation to a contract of marine 
insurance if it is a consumer insurance contract within the 
meaning of the Consumer Insurance (Disclosure and 
Representations) Act 2012.”;  

(b) in section 19, the existing text becomes subsection (1), and after that 

add—   
“(2) This section does not apply in relation to a contract of marine 

insurance if it is a consumer insurance contract within the 
meaning of the Consumer Insurance (Disclosure and 
Representations) Act 2012.”;  

(c)    in section 20, at the end add— 
 

“(8) This section does not apply in relation to a contract of marine 
insurance if it is a consumer insurance contract within the 
meaning of the Consumer Insurance (Disclosure and 
Representations) Act 2012.”. 

 
(3) In section 152 of the Road Traffic Act 1988 (exceptions to duty of insurers to 

satisfy judgment against persons insured against third-party risks), in 

subsection (2)—  

(a) in paragraph (a), after “avoid it” insert “either under the Consumer 
Insurance (Disclosure and Representations) Act 2012 or, if that Act 
does not apply,”;  

(b) in paragraph (b), after “policy or security” insert “under that Act or”, 

and for “it” substitute “the policy or security”.  
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(4) In Article 98A of the Road Traffic (Northern Ireland) Order 1981 (S.I. 

1981/154 (N.I.)) (exceptions to duty of insurers to satisfy judgment against 

persons insured against third-party risks), in paragraph (2)—  

(a) in sub-paragraph (a), after “avoid it” insert “either under the Consumer 
Insurance (Disclosure and Representations) Act 2012 or, if that Act 
does not apply,”;  

(b) in sub-paragraph (b), after “policy or security” insert “under that Act 

or”, and for “it” substitute “the policy or security”.  
 
12 Short title, commencement, application and extent  
 

(1) This Act may be cited as the Consumer Insurance (Disclosure and 

Representations) Act 2012.  

(2) Section 1 and this section come into force on the day on which this Act is 

passed, but otherwise this Act comes into force on such day as the Treasury 

may by order made by statutory instrument appoint.   
(3) An order under subsection (2) may not appoint a day sooner than the end of 

the period of 1 year beginning with the day on which this Act is passed.  

(4) This Act applies only in relation to consumer insurance contracts entered into, 

and variations to consumer insurance contracts agreed, after the Act comes 

into force.  

In the case of group insurance (see section 7), that includes the provision of 
cover for C by means of an insurance contract entered into by A after the Act 
comes into force, or varied or extended so as to do so after the Act comes 
into force.   

(5) Nothing in this Act affects the circumstances in which a person is bound by 

the acts or omissions of that person’s agent.  

(6) Apart from the provisions listed in subsection (7), this Act extends to England 

and Wales, Scotland and Northern Ireland.  

(7) In section 11—   
(a) subsection (3) extends to England and Wales and Scotland only;   
(b) subsection (4) extends to Northern Ireland only.  
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S C H E D U L E S 
 
 

 
SCHEDULE 1 Section 4(3). 

 
INSURERS’ REMEDIES FOR QUALIFYING MISREPRESENTATIONS 

 
PART 1 

 
CONTRACTS 

 
General 
 

1 This    Part    of    this    Schedule    applies    in    relation    to    qualifying  
misrepresentations made in connection with consumer insurance contracts 
(for variations to them, see Part 2). 

 
Deliberate or reckless misrepresentations 
 

2 If a qualifying misrepresentation was deliberate or reckless, the insurer—   
(a) may avoid the contract and refuse all claims, and   
(b) need not return any of the premiums paid, except to the extent (if 

any) that it would be unfair to the consumer to retain them.  
 
Careless misrepresentations—claims 
 

3 If the qualifying misrepresentation was careless, paragraphs 4 to 8 apply in 

relation to any claim.  
 
4 The insurer’s remedies are based on what it would have done if the consumer 

had complied with the duty set out in section 2(2), and paragraphs 5 to 8 

are to be read accordingly. 
 

5 If the insurer would not have entered into the consumer insurance contract 

on any terms, the insurer may avoid the contract and refuse all claims, but 

must return the premiums paid.   
6 If the insurer would have entered into the consumer insurance contract, but 

on different terms (excluding terms relating to the premium), the contract is 

to be treated as if it had been entered into on those different terms if the 

insurer so requires.   
7 In addition, if the insurer would have entered into the consumer insurance 

contract (whether the terms relating to matters other than the premium 

would have been the same or different), but would have charged a higher 

premium, the insurer may reduce proportionately the amount to be paid on 

a claim.   
8 “Reduce proportionately” means that the insurer need pay on the claim only 

X% of what it would otherwise have been under an obligation to pay under  
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 Part 1 — Contracts 
 

 
the terms of the contract (or, if applicable, under the different terms 

provided for by virtue of paragraph 6), where— 

 
Premium actually charged 

X    =    ---------------------------------------------------------------------  100 
Higher premium 

 
Careless misrepresentations—treatment of contract for the future 
 

9 (1)  This paragraph—   
(a) applies if the qualifying misrepresentation was careless, but   
(b) does not relate to any outstanding claim.  

 
(2) Paragraphs 5 and 6 (as read with paragraph 4) apply as they apply where 

a claim has been made.  
 

(3) Paragraph 7 (as read with paragraph 4) applies in relation to a claim yet to 

be made as it applies in relation to a claim which has been made.  

(4) If by virtue of sub-paragraph (2) or (3), the insurer would have either (or 

both) of the rights conferred by paragraph 6 or 7, the insurer may—   
(a) give notice to that effect to the consumer, or   
(b) terminate the contract by giving reasonable notice to the consumer.  

 
(5) But the insurer may not terminate a contract under sub-paragraph (4)(b) if 

it is wholly or mainly one of life insurance.  

(6) If the insurer gives notice to the consumer under sub-paragraph (4)(a), the 

consumer may terminate the contract by giving reasonable notice to the 

insurer.   
(7) If either party terminates the contract under this paragraph, the insurer 

must refund any premiums paid for the terminated cover in respect of the 

balance of the contract term.  

(8) Termination of the contract under this paragraph does not affect the 

treatment of any claim arising under the contract in the period before 

termination.  

(9) Nothing in this paragraph affects any contractual right to terminate the 

contract.  
 

PART 2 
 

VARIATIONS 
 

10 This Part of this Schedule applies in relation to qualifying misrepresentations 

made in connection with variations to consumer insurance contracts. 

 

11 If the subject-matter of a variation can reasonably be treated separately 

from the subject-matter of the rest of the contract, Part 1 of this Schedule 

applies (with any necessary modifications) in relation to the variation as it 

applies in relation to a contract.   
12 Otherwise, Part 1 applies (with any necessary modifications) as if the 

qualifying misrepresentation had been made in relation to the whole 

contract (for this purpose treated as including the variation) rather than 
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merely in relation to the variation.  
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Part 3 — Modifications for group insurance  
 

   

PART 3  
 

MODIFICATIONS FOR GROUP INSURANCE  
 

 
13 Part 1 is to be read subject to the following modifications in relation to 

cover provided for C under a group insurance contract as mentioned in 

section 7 (and in this Part “A” and “C” mean the same as in that section).  

14 References to the consumer insurance contract (however described) are to 

that part of the contract which provides for cover for C.  
 

15 References to claims and premiums are to claims and premiums in relation 

to that cover.  

16 The reference to the consumer is to be read—   
(a) in paragraph 2(b), as a reference to whoever paid the premiums, or 

the part of them that related to the cover for C,   
(b) in paragraph 9(4) and (6), as a reference to A.  

 
PART 4 

 
SUPPLEMENTARY 

 
17 Section 84 of the Marine Insurance Act 1906 (return of premium for failure 

of consideration) is to be read subject to the provisions of this Schedule in 

relation to contracts of marine insurance which are consumer insurance 

contracts.  
 

 
SCHEDULE 2 Section 9. 

 
RULES FOR DETERMINING STATUS OF AGENTS 

 
1 This Schedule sets out rules for determining, for the purposes of this Act 

only, whether an agent through whom a consumer insurance contract is 

effected is acting as the agent of the consumer or of the insurer.   
2 The agent is to be taken as the insurer’s agent in each of the following 

cases—   
(a) when the agent does something in the agent’s capacity as the 

appointed representative of the insurer for the purposes of the 

Financial Services and Markets Act 2000 (see section 39 of that Act),   
(b) when the agent collects information from the consumer, if the insurer 

had given the agent express authority to do so as the insurer’s agent,   
(c) when the agent enters into the contract as the insurer’s agent, if the 

insurer had given the agent express authority to do so.   
3 (1) In any other case, it is to be presumed that the agent is acting as the 

consumer’s agent unless, in the light of all the relevant circumstances, it 

appears that the agent is acting as the insurer’s agent.   
(2) Some factors which may be relevant are set out below.  

 
(3) Examples of factors which may tend to confirm that the agent is acting for 

the consumer are—  
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(a) the agent undertakes to give impartial advice to the consumer,   
(b) the agent undertakes to conduct a fair analysis of the market,   
(c) the consumer pays the agent a fee.  

 
(4) Examples of factors which may tend to show that the agent is acting for the 

insurer are—   
(a) the agent places insurance of the type in question with only one of 

the insurers who provide insurance of that type,   
(b) the agent is under a contractual obligation which has the effect of 

restricting the number of insurers with whom the agent places 
insurance of the type in question,   

(c) the insurer provides insurance of the type in question through only 

a small proportion of the agents who deal in that type of insurance,   
(d) the insurer permits the agent to use the insurer’s name in providing 

the agent’s services,  

(e) the insurance in question is marketed under the name of the agent,   
(f) the insurer asks the agent to solicit the consumer’s custom.  

 
4 (1) If it appears to the Treasury that the list of factors in sub-paragraph (3) or 

(4) of paragraph 3 has become outdated, the Treasury may by order made 

by statutory instrument bring the list up to date by amending the sub-

paragraph so as to add, omit or alter any factor.   
(2) A statutory instrument containing an order under sub-paragraph (1) may 

not be made unless a draft of the instrument has been laid before and 

approved by a resolution of each House of Parliament.  

 
? Crown copyright 2012  

 
Printed in the UK by The Stationery Office Limited under the authority and superintendence of Carol Tullo, 

Controller of Her Majesty’s Stationery Office and Queen’s Printer of Acts of Parliament 
 
3/2012     19435      19585 
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           Financial Services and Markets 

              Act 2000 

 
150.—(1) A contravention by an authorised person of a rule is 

damages. actionable at the suit of a private person who suffers loss 

as a result of the 

contravention, subject to the defences and other incidents applying 

to 

actions for breach of statutory duty. 

(2) If rules so provide, subsection (1) does not apply to 

contravention 

of a specified provision of those rules. 

(3) In prescribed cases, a contravention of a rule which would be 

actionable at the suit of a private person is actionable at the suit of a 

person who is not a private person, subject to the defences and 

other 

incidents applying to actions for breach of statutory duty. 

(4) In subsections (1) and (3) “rule” does not include— 

(a) listing rules; or 

(b) a rule requiring an authorised person to have or maintain 

financial resources. 

(5) “Private person” has such meaning as may be prescribed. 
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              ICOBS 

 Insurance: Conduct  Of   Business Source 

Book 

 

                                Chapter 8 

 

                         Claims   Handling 
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ICOBS 8.1 Insurers: general 

ICOBS 8.1.1 
06/01/2008 

FCA 

An insurer must: 
(1) handle claims promptly and fairly; 

(2) provide reasonable guidance to help a policyholder make a claim and 
appropriate information on its progress; 

(3) not unreasonably reject a claim (including by terminating or avoiding a policy); 
and 

(4) settle claims promptly once settlement terms are agreed. 

ICOBS 8.1.2 
06/01/2008 

FCA 

A rejection of a consumer policyholder's claim is unreasonable, except where 
there is evidence of fraud, if it is for: 
(1) non-disclosure of a fact material to the risk which the policyholder could not 
reasonably be expected to have disclosed; or 

(2) non-negligent misrepresentation of a fact material to the risk; or 

(3) breach of warranty or condition unless the circumstances of the claim are 
connected to the breach and unless (for a pure protection contract): 
(a)  under a 'life of another' contract, the warranty relates to a statement of fact 
concerning the life to be assured and, if the statement had been made by the life 
to be assured under an 'own life' contract, theinsurer could have rejected the 
claim under this rule; or 

(b)  the warranty is material to the risk and was drawn to the customer's attention 
before the conclusion of the contract. 

ICOBS 8.2 Motor vehicle liability insurers 

Application: who? what? 

ICOBS 8.2.1 
06/01/2008 

FCA 

(1) This section applies to a motor vehicle liability insurer. 

(2) The rules in this section relating to the appointment of claims representatives 
apply in relation to claims by injured parties resulting from accidents occurring in 
an EEA State other than the injured party's EEA State of residence which are 
caused by the use of vehicles insured through an establishment in, and normally 
based in, an EEA State other than the injured party's EEA State of residence. 

(3) The rules in this section relating to claims handling apply in respect of claims 
arising from any accident caused by a vehicle normally based in the United 
Kingdom. 

  
[Note: article 20(1) of the Consolidated Motor Insurance Directive] 
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Requirement to appoint claims representatives 

ICOBS 8.2.2 
01/04/2013 

[deleted] 

ICOBS 8.2.2A 
01/04/2013 

FCA 

A person carrying on, or seeking to carry on, motor vehicle liability 
insurance business must have a claims representative in each EEA state other 
than the United Kingdom. 

Conditions for appointing claims representatives 

ICOBS 8.2.3 
06/01/2008 

FCA 

A firm must ensure that each claims representative: 
(1) is responsible for handling and settling a claim by an injured party; 

(2) is resident or established in the EEA State where it is appointed; 

(3) collects all information necessary in connection with the settlement of a claim 
and takes the measures necessary to negotiate its settlement; 

(4) possesses sufficient powers to represent the firm in relation to an injured 
party and to meet an injured party's claim in full; and 

(5) is capable of examining cases in the official language(s) of the EEA State of 
residence of the injured party. 

  
[Note: article 21(1), (4) and (5) of the Consolidated Motor Insurance Directive] 

ICOBS 8.2.4 
06/01/2008 

FCA 

The requirement to possess sufficient powers does not prevent a claims 
representative from seeking additional authority or instructions if needed. It does 
prevent it from declining to deal with, or transferring responsibility for, claims 
properly referred to it by an injured party, or their representative. 

Notifying the appointment of claims representatives 

ICOBS 8.2.5 
01/01/2011 

FCA 

(1) A firm must notify to the information centres of all EEA States: 
(a)  the name and address of the claims representative which they have 
appointed in each of the EEA States; 
 
[Note: article 23(2) of the Consolidated Motor Insurance Directive] 

(b)  the telephone number and effective date of appointment; and 

(c)  any material change to information previously notified. 

(2) Notification must be made within ten business days of an appointment or of a 
material change. 

http://fshandbook.info/FS/print/handbook/ICOBS/8
http://fshandbook.info/FS/print/handbook/ICOBS/8
http://fshandbook.info/FS/print/handbook/ICOBS/8
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Motor vehicle liability claims handling rules 

ICOBS 8.2.6 
06/01/2008 

FCA 

Within three months of the injured party presenting his claim for compensation: 
(1) the firm of the person who caused the accident or its claims representative 
must make a reasoned offer of compensation in cases where liability is not 
contested and the damages have been quantified; or 

(2) the firm to whom the claim for compensation has been addressed or its claims 
representative must provide a reasoned reply to the points made in the claim in 
cases where liability is denied or has not been clearly determined or the damages 
have not been fully quantified. 

  
[Note: article 22 of the Consolidated Motor Insurance Directive and article 3 of 

the Consolidated Motor Insurance Directive] 

ICOBS 8.2.7 
06/01/2008 

FCA 

(1) If liability is initially denied, or not admitted, within three months of any 
subsequent admission of liability, the firm must (directly, or through a claims 
representative) make a reasoned offer of settlement, if, by that time, the relevant 
claim for damages has been fully quantified. 

(2) If an injured party's claim for damages is not fully quantified when it is first 
made, within three months of the subsequent receipt of a fully quantified claim for 
damages, the firm must (directly, or through a claims representative) make a 
reasoned offer of damages, if liability is admitted at that time. 

ICOBS 8.2.8 
06/01/2008 

FCA 

A claim for damages will be fully quantified for the purpose of this section when 
the injured party provides written evidence which substantiates or supports the 
amounts claimed. 

Interest on compensation 

ICOBS 8.2.9 
06/01/2008 

FCA 

(1) If the firm, or its claims representative, does not make an offer as required by 
this section, the firm must pay simple interest on the amount of compensation 
offered by it or awarded by the court to the injured party, unless interest is 
awarded by any tribunal. 

(2) The interest calculation period begins when the offer should have been made 
and ends when the compensation is paid to the injured party, or his authorised 
representative. 

(3) The interest rate is the Bank of England's base rate (from time to time), plus 
4%. 

  
[Note: article 22 of the Consolidated Motor Insurance Directive. Regulation 6 of 

the Financial Services and Markets Act 2000 (Rights of Action) Regulations 2001 
makes this rule actionable under section 138D of the Act (Actions for damages) 
by any person who suffers loss as a result of its contravention] 
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ICOBS 8.2.10 
06/01/2008 

FCA 

A firm will be taken to have received a claim, or a fully quantified claim, for 
damages when the claim is delivered to it, or a claims representative, by 
any person by any method of delivery which is lawful in the firm's, or its claims 
representative's, respective State of residence or establishment. 

ICOBS 8.2.11 
06/01/2008 

FCA 

The provisions in this section are not intended to, and do not, restrict any rights 
which the injured party, or its motor vehicle liability insurer, or any 
other insurer acting on its behalf, may have and which would enable any of them 
to begin legal proceedings against the person causing the accident or 
that person's, or the vehicle's, insurers. 

ICOBS 8.3 Insurance intermediaries (and insurers handling 
claims on another insurer's policy) 

Application: who? 

ICOBS 8.3.1 
06/01/2008 

FCA 

This section applies to an insurance intermediary, and to an insurer handling a 
claim on another insurance undertaking's policy. 

Interaction with the general law 

ICOBS 8.3.2 
06/01/2008 

FCA 

A firm is expected to comply with the general law on the duties of an insurance 
intermediary. This section does not seek to set out the full extent of those duties. 

Conflicts of interest 

ICOBS 8.3.3 
01/04/2009 

FCA 

(1) Principle 8 requires a firm to manage conflicts of interest fairly. SYSC 10 also 
requires an insurance intermediary to take all reasonable steps to identify 
conflicts of interest, and maintain and operate effective organisational and 
administrative arrangements to prevent conflicts of interest from constituting or 
giving rise to a material risk of damage to its clients. 

(2) [deleted] 

(3) If a firm acts for a customer in arranging a policy, it is likely to be 
the customer's agent (and that of any other policyholders). If the firm intends to be 
the insurance undertaking's agent in relation to claims, it needs to consider the 
risk of becoming unable to act without breaching its duty to either the insurance 
undertaking or the customer making the claim. It should also inform 
the customer of its intention. 

(4)  A firm should in particular consider whether declining to act would be the 
most reasonable step where it is not possible to manage a conflict, for example 
where the firm knows both that its customer will accept a low settlement to obtain 
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a quick payment, and that the insurance undertaking is willing to settle for a 
higher amount. 

Dealing with claims notifications without claims handling authority 

ICOBS 8.3.4 
06/01/2008 

FCA 

A firm that does not have authority to deal with a claim should forward any claim 
notification to the insurance undertaking promptly, or inform 
the policyholder immediately that it cannot deal with the notification. 

ICOBS 8.4 Employers' Liability Insurance 

Application 

ICOBS 8.4.1 
01/04/2012 

FCA 

(1)  The general application rule in ICOBS 1.1.1 R applies to this section subject 
to the modifications in (2). 

(2)  This section applies to: 
(a)  any firm solely with respect to the activities of: 
(i)  carrying out contracts of insurance; or 

(ii)  managing the underwriting capacity of a Lloyd's syndicate as a managing 
agent at Lloyd's; 

in relation to general insurance contracts and, in either case, including business 
accepted under reinsurance to close; 

(b)  all incoming EEA firms or incoming Treaty firms falling within (a) including 
those providing cross border services. 

(3)  In this section references to: 
(a)  an 'employers' liability register' are to the employers' liability register referred 
to in ICOBS 8.4.4R (1)(a); 

(b)  a 'director's certificate' are to a statement complying with the requirements 
in ICOBS 8.4.4R (1)(b); 

(c)  employers' liability insurance include business accepted under reinsurance to 
close covering employers' liability insurance (including business that is only 
included as employers' liability insurance for the purposes of this section) ; and 

(d)  a 'qualified director's certificate' are to the statement complying with the 
requirements in ICOBS 8.4.4R (1)(b)(ii). 

ICOBS 8.4.2 
06/03/2011 

FCA 

ICOBS 8.4 does not generally apply to activities carried out in relation to 
a reinsurance contract (see ICOBS 1.1.2 R and ICOBS 1 Annex 1 Part 2 1.1 R) 
but it does apply to business accepted under reinsurance to close. 

Purpose 

ICOBS 8.4.3 
01/04/2012 

FCA 
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The purpose of ICOBS 8.4 is to assist individuals with claims arising out of their 
course of employment in the United Kingdom for employers carrying on, or who 
carried on, business in the United Kingdom, to identify aninsurer or insurers that 
provided employers' liability insurance (other than certain co-insurance and 
excess cover arrangements) by requiring insurers to produce an employers' 
liability register. In particular it aims to assist ex-employees whose employers no 
longer exist or who cannot be located. 

Principal obligation to produce an employers' liability register and 

supporting documents 

ICOBS 8.4.4 
01/04/2013 

FCA 

(1)  A firm carrying out contracts of insurance, or a managing 
agent managing insurance business, including in either case business accepted 
under reinsurance to close, which includes United Kingdom commercial 
lines employers' liability insurance, must: 
(a)  produce an employers' liability register complying with the requirements in (2) 
and ICOBS 8 Annex 1; 

(b)  obtain and submit to the FCA a written statement, by a director of 
the firm responsible for the production of the employers' liability register, that to 
the best of the director's knowledge the firm in its production of the register is 
either: 
(i)  materially compliant with the requirements of ICOBS 8.4.4R (2) and ICOBS 8 
Annex 1; or 

(ii)  not materially compliant with the provisions referred to in (i), in which case the 
statement must also set out, to the best of the director's knowledge, the 
information required by ICOBS 8.4.4A R; and 

(c)  obtain and submit to the FCA a report satisfying the requirements of ICOBS 
8.4.4C R, prepared by an auditor satisfying the requirements of SUP 3.4 and SUP 
3.8.5 R to 3.8.6 R, and addressed to thedirectors of the firm. 

(1A)  For the purposes of ICOBS 8.4.4R (1)(b): 
(a)  'materially compliant' means that in relation to at least ninety-nine percent 
of policies for which information is required to be included, the information in the 
register does not contain any inaccuracy or lack faithful reproduction (as relevant) 
that would affect the outcome of a search when compared to a search carried out 
with fully accurate and/or faithfully reproduced information; and 

(b)  the firm must ensure that the director's certificate includes the description of 
'materially compliant' referred to in (a). 

(2)  For the purposes of (1)(a) the employers' liability register is required to: 
(a)  include the date upon which the register was produced; 

(b)  include a database which: 
(i)  reliably stores information required by ICOBS 8 Annex 1; 

(ii)  in relation to information required by ICOBS 8 Annex 1 1.1R(1), contains 
accurate information and, in relation to information required by ICOBS 8 Annex 1 
1.1R(2), contains information which faithfully reproduces the information that 
the firm has; and 

(iii)  has an effective search function which allows a person inputting data 
included on the register relating to a particular employer over a particular period 
to retrieve information on the register relating to a potential employers' liability 
claim corresponding to that employer and period; 

(c)  allow for requests for information or searches relating to a potential claim to 
be made by: 
(i)  individuals with the potential claim, or their authorised representative, or 
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(ii)  any employer to whom the potential claim relates; or 

(iii)  an insurer which is potentially jointly and severally liable with another firm in 
relation to the potential claim; or 

(iv)  a relevant insurance intermediary acting for an insurer in (iii); 

(d)  allow for requests by a tracing office which meets the conditions in ICOBS 
8.4.9R relating to the use of information on the firm's register to the extent that the 
information is necessary, and used solely, to enable the tracing office to provide 
comprehensive searching facilities to its users; and 

(e)  allow for responses to requests or searches in (c) to be provided without 
delay. 

(3)  For the purposes of (1)(b) and (c) the director's certificate and report prepared 
by an auditor must: 
(a)  relate to a version of the register as at a date no later than 12 months after it 
is first produced in accordance with (1)(a); and: 

(b)  be obtained and submitted to the FCA within four months of the date in (a). 

(4)  For the purposes of (1): 
(a)  United Kingdom commercial lines employers' liability insurance means 
commercial lines employers' liability insurance where both the employer's 
business was or is carried on, and the employees' course of employment was or 
is, in the United Kingdom; and 

(b)  commercial lines business comprises contracts of insurance carried out in 
relation to persons whose employers' liability insurance relates to a business or 
profession they carry on. 

ICOBS 8.4.4A 
01/04/2012 

FCA 

The information referred to in ICOBS 8.4.4R (1)(b)(ii) is: 
(1)  a description of the ways in which the firm, in its production of the register, is 
not materially compliant; 

(2)  the number of policies, in relation to which, either: 
(a)  the firm is not able to include any information in the register; and/or 

(b)  information is included in the register but information may be incorrect or 
incomplete; 

in each case as a proportion of the total number of policies required to be 
included in the register; 

(3)  where the firm is only practicably able to provide an estimate of the numbers 
in (2), the basis of each estimate; and 

(4)  a description of the systems and controls used in the production of the 
register and of the steps, together with relevant timescales, that the firm is taking 
to ensure that the firm will be materially compliant as soon as practicable. 

ICOBS 8.4.4B 
01/04/2012 

FCA 

In relation to the written statement referred to in ICOBS 8.4.4R (1)(b): 
(1)  ICOBS 8.4.4R (1)(b) does not preclude the relevant director from, in addition, 
including in the director's statement any of the following as relevant: 
(a)  if a firm's employers' liability register is more than materially compliant, a 
statement to this effect, and/or a statement of the extent to which 
the director considers, to the best of his knowledge, the firm to be compliant in its 
production of the register; 

(b)  reasons for the level of any non-compliance; and/or 
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(c)  information relating to policies which are not required to be included in the 
register; 

(2)  the statement regarding the firm's level of compliance with requirements 
in ICOBS 8.4.4R (2) and ICOBS 8 Annex 1, and, in relevant cases, the steps 
the firm is undertaking to ensure material compliance as soon as practicable, 
does not alter the underlying requirement that the firm has to comply fully with the 
relevant requirements in ICOBS 8.4.4R (2) and ICOBS 8 Annex 1 (that is, not just 
to a material extent). So, it is possible that a firm will be able to comply 
with ICOBS 8.4.4R (1)(b) but continue to not fully comply with the underlying 
requirements, for example, in respect of the policies falling outside the ninety-nine 
percent threshold. In relation to these policies, as well as those identified in any 
qualified director's certificate, the firm will need to remedy errors or omissions as 
soon as practicable, and have systems and controls in place to give effect to this 
on an ongoing basis. 

ICOBS 8.4.4C 
01/04/2012 

FCA 

The report referred to in ICOBS 8.4.4R (1)(c) must: 
(1)  be prepared on the basis of providing an opinion under a limited assurance 
engagement confirming whether the auditor has found no reason to believe that 
the firm, solely in relation to the firm's extraction of information from its underlying 
records, has not materially complied with the requirements in ICOBS 8.4.4R 
(2) and ICOBS 8 Annex 1 in the production of its employer's liability register, 
having regard in particular to the possible errors and omissions referred to in (3) 
below; 

(2)  use the description of material compliance as referred to in ICOBS 8.4.4R 
(1A)(a) adapted as necessary to apply solely to the firm's extraction of information 
from its underlying records; 

(3)  address, in particular, the following risks: 
(a)  information relating to certain policies issued or renewed on or after 1 April 
2011 is entirely omitted from the register even though some relevant policy details 
are included in the firm's underlying records; 

(b)  information relating to certain policies in respect of which claims were made 
on or after 1 April 2011 is entirely omitted from the register even though some 
relevant policy details are included in the firm's underlying records; 

(c)  relevant information required to be included in the register, and which is 
included in the firm's underlying records, is omitted from, or is inaccurately 
entered on to, the register; and 

(d)  information relating to policies which do not provide employers' liability 
insurance are included in the register. 

ICOBS 8.4.5 
01/04/2013 

FCA 

(1)  For the purposes of ICOBS 8.4.4R (2)(c) and ICOBS 8.4.4 R (2)(d), 
a firm may put in place appropriate screening on its employers' liability register to 
monitor: 
(a)  requests for information and searches to ensure that they are being made for 
a legitimate purpose by persons falling into one of the categories in ICOBS 
8.4.4R (2)(c); and 

(b)  requests from tracing offices to ensure that the information is necessary, and 
will only be used by the tracing office, for the purposes of providing users of the 
tracing service with the same information as the firm itself would have provided 
had the inquirer approached the firm directly. 

If a firm has any reason to suspect that the information is, or may be, being 
misused then it may restrict the use of the information provided or request its 
return. 
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(2)  For the purposes of ICOBS 8.4.4R (2)(e) the FCA expects that, in the 
ordinary course, a person searching or making an information request will be 
provided with a response within one business day of the initial request. 

(3)  In the FCA's view, commercial lines business does not include employers' 
liability insurance provided for retail consumers, for example, in relation to 
insurance taken out to cover liability in relation to domestic arrangements such as 
home help. 

FCA notification requirements 

ICOBS 8.4.6 
01/04/2013 

FCA 

A firm must: 
(1)  notify the FCA, within one month of falling within ICOBS 8.4.1R (2), as to 
whether or not it, or, if relevant, a member of the syndicates it manages, carries 
on business falling within ICOBS 8.4.4R (1) and, if it does, include in that 
notification: 
(a)  details of the internet address of the firm or tracing office at which the 
employers' liability register is made available; 

(b)  the name of a contact person at the firm and their telephone number or postal 
address, or both; and 

(c)  the period over which the firm or syndicate member provided cover under 
relevant policies or, if still continuing, the date that cover commenced; and 

(d)  the firm's Firm Reference Number; and 

(2)  ensure that the notification in (1): 
(a)  is approved and signed by a director of the firm; and 

(b)  contains a statement that to the best of the director's knowledge the content 
of the notification is true and accurate. 

ICOBS 8.4.6A 
01/04/2013 

FCA 

A firm with potential liability under an excess policy and which satisfies the 
requirements in ICOBS 8 Annex 1 1.1B R must notify the FCA before the date 
upon which it first seeks to rely upon that rule and ensure that the requirements 
of ICOBS 8.4.6R (2) are satisfied in respect of this notification. 

Requirement to make employers' liability register and supporting 

documents available 

ICOBS 8.4.7 
01/04/2013 

FCA 

(1)  A firm must make available: 
(a)  the information on the employers' liability register either: 
(i)  on the firm's website at the address notified to the FCA in ICOBS 8.4.6R (1); 
or 

(ii)  by arranging for a tracing office which meets the conditions in ICOBS 8.4.9 
R to make the information available on the tracing office's website; and 

(b)  the latest director's certificate and the latest report prepared by an auditor for 
the purposes of ICOBS 8.4.4R (1)(c), to a tracing office which has obtained 
information from the firm for the purposes of providing comprehensive tracing 
information, in accordance with ICOBS 8.4.4R (2)(d), provided that the tracing 
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office has agreed with the firm not to disclosure confidential information in the 
certificate and the report to third parties, save as required by law. 

(2)  If a firm arranges for a tracing office to make information available for the 
purposes of (1)(a)(ii) the firm must: 
(a)  send to the tracing office copies of its latest director's certificate and report 
prepared by the firm's auditor provided that the tracing office has agreed with 
the firm not to disclosure confidential information in the certificate and the report 
to third parties, save as required by law; 

(b)  maintain records of all the tracing information and copies of all documents it 
has provided to the tracing office; 

(c)  retain all legal rights in relation to the ownership and use of the information 
and documents provided to the tracing office to enable the firm to provide that 
information or documentation to another tracing office or to make it available 
itself; and 

(d)  send to the tracing office its Firm Reference Number. 

ICOBS 8.4.8 
01/04/2012 

FCA 

For the purposes of ICOBS 8.4.4R (2)(d) and ICOBS 8.4.7R (1)(a)(ii) the 
existence of published and up-to-date versions of both a certificate from 
the directors of the tracing office, stating that the tracing office has complied in all 
material respects with the requirements in ICOBS 8.4.9R (1) to (6), and a report 
under a reasonable assurance engagement, addressing the accuracy and 
completeness of the tracing office's database, may be relied upon as tending to 
establish that a firm has satisfied the requirement to use a tracing office which 
meets the conditions in ICOBS 8.4.9R (1) to (6). 

Qualifying tracing offices 

ICOBS 8.4.9 
01/04/2012 

FCA 

The conditions referred to in ICOBS 8.4.4R (2)(d) and ICOBS 8.4.7R (1)(a)(ii) are 
that the tracing office is one which: 
(1)  maintains a database which: 
(a)  accurately and reliably stores information submitted to it by firms for the 
purposes of complying with these rules; 

(b)  has systems which can adequately keep it up to date in the light of new 
information provided by firms; 

(c)  has an effective search function which allows a person inputting data included 
on the database relating to a particular employer over a particular period to 
retrieve information on the database relating to a potential employers' liability 
claim corresponding to that employer and period; 

(2)  maintains adequate records of the director's certificates and reports prepared 
by an auditor sent to it by firms for the purposes of complying with these rules; 

(3)  has effective arrangements for information security, information back up and 
business continuity and to prevent the misuse of data; 

(4)  accepts search requests in relation to information in (1) relating to a potential 
claim from: 
(a)  individuals with the potential claim, or their authorised representative; or 

(b)  the employer to whom the potential claim relates; or 

(c)  an insurer which is potentially jointly and severally liable with another firm in 
relation to the potential claim; or 

(d)  a relevant insurance intermediary acting for an insurer in (c); 
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(5)  provides responses to requests in (4) without delay; 

(6)  has adequate arrangements for providing to a firm, upon request and without 
delay, a full copy of the information on the database that the firm has provided to 
it; 

(7)  includes in its published annual report: 
(a)  a certificate from the directors of the tracing office stating whether the tracing 
office has complied with the requirements in (1) to (6) in relation to the period 
covered by the annual report; and 

(b)  an independent report commissioned under a reasonable assurance 
engagement satisfying the requirement in ICOBS 8.4.9A R, addressing the 
accuracy and completeness of the database, prepared by an auditor satisfying 
the requirements of SUP 3.4 and SUP 3.8.5 R to SUP 3.8.6 R, and addressed to 
the directors of the tracing office; and 

(8)  provides to a firm making use of the tracing office for the purposes of ICOBS 
8.4.7R (1)(a)(ii): 
(a)  a copy of its annual report promptly after publication; and 

(b)  upon request and without delay a full copy of the information on the database 
that the firm has provided to it. 

ICOBS 8.4.9A 
01/04/2012 

FCA 

The requirement referred to in ICOBS 8.4.9R (7)(b) is that the report must include 
an opinion from the auditor confirming whether, in all material respects, the 
tracing office maintains a database which accurately and reliably stores 
information submitted to it by firms for the purpose of complying with relevant 
requirements in ICOBS 8.4 and that it has systems which can adequately keep it 
up to date in the light of new information provided by firms. 

ICOBS 8.4.10 
01/04/2013 

FCA 

(1)  ICOBS 8.4.4R (2)(b) and ICOBS 8.4.9R (1) require a firm, or a tracing office 
used by a firm, to have an effective search function in relation to the employers' 
liability register database. In the FCA's view an effective search function is one 
which finds all matches in the register to any specified whole word. 

(2)  For the purposes of ICOBS 8.4.9R (5) the term 'without delay' should have 
the same meaning as in ICOBS 8.4.5G (2). 

(3)  In order to assist firms with their obligations under these rules the FCA has 
agreed to publish on its website at http://www.fca.org.uk/consumers/financial-
services-products/insurance/employers-liability a list ofpersons providing tracing 
office facilities which have published the directors' certificate and independent 
assurance report referred to in ICOBS 8.4.9R (7). 

Updating and verification requirements 

ICOBS 8.4.11 
01/04/2013 

FCA 

(1)  A firm must notify the FCA: 
(a)  of any information provided to the FCA under ICOBS 8.4.6 R or ICOBS 
8.4.6A R which ceases to be true or accurate; and 

(b)  of the new position, in accordance with the notification requirements 
in ICOBS 8.4.6 R; 

within one month of the change. 

(2)  A firm producing an employers' liability register must: 

http://www.fca.org.uk/consumers/financial-services-products/insurance/employers-liability
http://www.fca.org.uk/consumers/financial-services-products/insurance/employers-liability
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(a)  update the register with any new or more accurate information falling 
within ICOBS 8 Annex 1: 
(i)  by virtue of the entry into or renewal of, or of a claim made in relation to, 
a policy, as required by ICOBS 8 Annex 1 Part 1; and 

(ii)  in all other cases, by virtue of the firm having received that new or more 
accurate information; 

(b)  make the updated information in (a) available, in accordance with ICOBS 
8.4.7 R, no later than: 
(i)  in relation to new or more accurate information arising out of the entry into or 
renewal of, or a claim made in relation to, a policy, three months from the date of 
entry, renewal or the date upon which the claim was made; and 

(ii)  in all other cases, three months from the date upon which the firm received 
the new or more accurate information; 

(c)  update the register, no less frequently than once every three months, and 
include the date that the register was updated and a statement that the register 
may be relied on as up-to-date as at a date three months prior to the date upon 
which the register was updated, or such later date as applicable to the firm; 

(d)  obtain and submit to the FCA a director's certificate: 
(i)  no later than twelve months after the date of the most 
recent director's certificate, obtained and submitted to the FCA in accordance 
with ICOBS 8.4.4R (1)(b) or this rule; 

(ii)  complying with the requirements, and containing one of the statements, set 
out in ICOBS 8.4.4R (1)(b); and 

(iii)  in relation to a version of the employers' liability register dated no more 
than four months prior to the date of the director's certificate; 

(e)  obtain and submit to the FCA a report prepared by an auditor: 
(i)  no later than twelve months after the date of the most recent report, obtained 
and submitted to the FCA in accordance with ICOBS 8.4.4R (1)(c) or this rule; 

(ii)  complying with the requirements set out in ICOBS 8.4.4R (1)(c); and 

(iii)  in relation to a version of the employers' liability register dated no more 
than four months prior to the date of the report; and 

(f)  make available, in accordance with ICOBS 8.4.7 R, the director's statement in 
(d) and the report in (e) no later than four months after the effective date of the 
version of the register to which they relate, in place of the previous certificate and 
report. 

ICOBS 8.4.12 
06/03/2011 

FCA 

For the purposes of ICOBS 8.4.11R (2)(c) a firm is required to include the date at 
which it updates the register. However, depending on the firm's processes for 
making information available for the purposes of ICOBS 8.4.11R (2)(b), the 
register may only be relied upon as being up-to-date as at a date 
three months prior to the date on which the firm has updated the register, or such 
lesser period as applicable to the firm as is consistent with 
the firm's processes. ICOBS 8.4.11R (2)(c) requires the firm to include a 
statement as to the date at which the register may be relied upon as containing 
up-to-date information which can be no earlier than three months prior to the new 
date on the register, but may be later depending on the firm's circumstances. 

ICOBS 8.4.12A 
01/04/2012 

FCA 

(1) For the purposes of ICOBS 8.4.11R (2)(a), 8.4.11R (2)(b) and ICOBS 8 Annex 
1 a claim is deemed to be made in relation to a policy at the date on which 
the firm establishes, or otherwise accepts, that it has provided relevant cover 
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under the policy, and is therefore potentially liable subject to the terms of 
the policy. 

(2) A firm must use reasonable endeavours to establish whether it has provided 
relevant cover: 
(a) within three months of being notified of a potential claim; or 

(b) if that is not possible, as soon as is reasonably practicable thereafter. 

Transfers of insurance business 

ICOBS 8.4.13 
06/03/2011 

FCA 

The transferor in an insurance business transfer scheme must provide the 
transferee with the information and documents the transferor holds in compliance 
with ICOBS 8.4 in respect of the insurance business transferred. 
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Law 

On Supervision of Cooperative Insurance 

Companies 2003 

 

Article 1  

Insurance in the Kingdom shall be undertaken through registered insurance companies 

operating in a cooperative manner as it is provided within the article establishment of the 

National Company for Cooperative Insurance promulgated by Royal Decree M/5 dated 

17/5/1405 H, and in accordance with the principles of Islamic Shari’a.  

 

Article 2  

Subject to the provisions of the Cooperative Health Insurance Law, promulgated by Royal 

Decree M/10 dated 1/5/1420 H, The Saudi Arabian Monetary Agency (the "Agency") 

shall, in the course of implementing the Regulations, have the following powers:  

1- To receive applications for establishing cooperative insurance and re-insurance 

companies, study the applications to ensure compliance with applicable rules and 

conditions and, if approved, refer the applications to the Ministry of Commerce and 

Industry to take the necessary legal requirements.  

2- To supervise technically the operations of insurance and re-insurance in accordance 

with the principles specified by the Implementing Regulations of the Law and with the 

methods of supervision used by the Agency, and in particular:  

a) regulating and approving the rules of investment in insurance and re-insurance 

operations and establishing a formula for the distribution of the surplus of insurance and 

re-insurance operations between the shareholders and the insured persons after giving 

regard that there are accounts for shareholders and other separate accounts for the insured 

persons and insurance operations.  

b) determining the funds that need to be deposited in one of the local banks to undertake 

each class of insurance activity.  

c) approving insurance and re-insurance standard policy forms and fixing the minimum 

amounts for covering third party liability, subject to other applicable laws.  

d) establishing rules and controls to determine the means of investing in the assets of 

insurance and re-insurance companies.  
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e) establishing general rules to determine the assets that each company should maintain 

inside and outside the Kingdom, with a minimum and maximum amount for each class of 

insurance and the conditions to be observed for each class, along with specifying the 

minimum and maximum amount of contributions and insurance premiums against the 

capital and reserves of the company.  

 

Article 3  

No insurance or re-insurance Company may be incorporated in the Kingdom without a 

license issued by Royal Decree after a virtue of an Edict issued by the Council of 

Ministers upon a recommendation from the Minister of Commerce and Industry in 

accordance with article 2 above, provided that:  

1- The applicant must be a joint stock company.  

2- The main object of the company shall be to engage in any of the insurance and re-

insurance activities, and not to undertake any other activities unless they are 

complementary or necessary. Insurance companies may not directly own brokerage 

companies or establishments. Re-insurance companies may not also own re-insurance 

brokerage companies or establishments. However, insurance companies may, subject to 

obtaining the Agency’s approval, own companies or establishments engaged in re-

insurance brokerage activities.  

3- The capital of the insurance company shall not be less than SR 100,000,000 and the 

paid-up capital of a re-insurance company or an insurance company engaged at the same 

time in re-insurance activities shall not be less than SR 200,000,000. The capital may not 

be altered without the Agency’s approval in accordance with the Companies Law.  

 

Article 4  

The Implementing Regulations shall specify the insurance activities covered in this Law 

and each insurance company shall determine the type of activities it will undertake.  

 

Article 5  

Insurance and re-insurance companies may not, after commencing to engage in 

operations, suspend their insurance activities without the approval of the Agency to ensure 

that the insurance companies have made the necessary arrangements to protect the rights 

of the insured persons and the investors.  
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Article 6  

The Agency’s approval of the selection of the members of the boards of directors of 

insurance and re-insurance companies shall be obtained, in accordance with the criteria 

specified in the Implementing Regulations.  

 

Article 7  

The chairman, managing director, board member and the general manager of insurance 

and re-insurance companies shall be, each in his respective capacity, responsible for any 

violation of the provisions of this Law or its Implementing Regulations.  

 

Article 8  

The Agency shall have the right to inspect the records and accounts of any insurance or re-

insurance company through its personnel or the auditors appointed by the Agency. Such 

inspection shall take place at the premises of the insurance or re-insurance company and 

the employees of the company must provide the inspectors or auditors appointed by the 

Agency with all the records, accounts, documents and information requested by them.  

 

Article 9  

Insurance or re-insurance companies may not open branches or offices inside or outside 

the Kingdom or agree to a merger with, own, control or purchase shares in other insurance 

or re-insurance companies without the Agency’s written approval.  

 

Article 10  

1. The general assembly of the insurance or re-insurance company shall, each year, 

appoint two auditing firms licensed to operate in the Kingdom and fix their remuneration.  

2. The annual report submitted by the auditors to the general assembly must include, in 

addition to the particulars provided for in the Companies Law, the auditors’ opinion as to 

whether company’s financial statements fairly reflect its financial position as of the date 

of the balance sheet and the result of its operations in the financial year then ending, as 

well as whether the preparation, presentation and auditing of these statements have been 

done in accordance with the accounting principles applicable in the Kingdom.  

3. The financial statements and the auditors’ report must be published within three months 

from the expiry of the company’s financial year.  
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Article 11  

The Agency shall have the right to require the insurance and re-insurance companies to 

provide it, in the form and at the dates it deems appropriate, with any information it sees 

necessary to realize the objectives of this Law. Such companies must forward to the 

Agency, upon its request, the following documents:  

1. A statement of the revenues and expenses for each insurance class.  

2. A detailed statement on its insurance operations during the period.  

3. Statistics and general information on their activities.  

4. A statement of their investments.  

5. Any other statements required by the Agency.  

 

Article 12  

Any person who obtains any information in the course of carrying out any act related to 

the implementation of the provisions of this Law may not disclose such information or use 

it for the benefit of others in any way whatsoever.  

 

Article 13  

All insurance and re-insurance companies must submit to DZIT a tax and Zakat 

declaration, audited financial statements and other statements or documents requested by 

DZIT for assessing income tax and Zakat in accordance with the Tax Law and its 

Implementing Regulations. Such companies shall pay their dues at the times appointed in 

the Law.  

 

Article 14  

Insurance and re-insurance companies subject to this Law must deposit with one of the 

local banks a statutory deposit for the order of the Agency, and the Implementing 

Regulations shall determine the requirements regulating such deposit.  

 

 

Article 15  

Insurance and re-insurance companies shall set aside no less than 20% of their profits as a 

statutory reserve until this reserve amounts to 100% of paid capital.  
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Article 16  

Each insurance and re-insurance company must set aside the necessary reserves for each 

insurance class they undertake, along with other reserves provided for in the 

Implementing Regulations.  

 

Article 17  

All insurance and re-insurance companies subject to the provisions hereof must maintain a 

separate account for each insurance class in accordance with the requirements of the 

Implementing Regulations of this Law. They must also maintain records and books in 

which shall be entered the insurance policies issued by the company, the names and 

addresses of the policy holders, the date of executing each policy, its validity, the rates and 

conditions stated therein and any amendment or alterations effected thereon. The Agency 

may, at its own direction, issue resolutions requiring insurance companies to enter in such 

records and books any information needed for exercising the Agency's supervisory 

powers. Such recorded data and information may be stored on the computer under the 

rules and procedures set forth in the Implementing Regulations of the Commercial Books 

Law.  

 

Article 18  

The Agency shall lay down the required conditions for granting licenses to self-

employment occupations related to insurance, particularly the following:  

1. Insurance brokers  

2. Insurance consultants  

3. Inspectors and loss adjusters.  

4. Experts in settling insurance claims  

5. Actuaries  

 

Provided that the license shall be issued by the Ministry of Commerce and Industry to 

those wishing to engage in these self-employment occupations. The Agency shall 

undertake supervision and control over the activities of the occupations referred to above.  

 

Article 19  

The Agency may, if it establishes that an insurance or re-insurance company has violated 

the provisions of this Law or its Implementing Regulations, or has followed a policy that 
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would seriously effect its ability to meet its obligations, adopt one or more of the 

following measures:  

1. appoint one or more consultant to provide the company in managing its business 

activities;  

2. suspend or dismiss any board member or employee held responsible for such violation;  

3. prevent the company from admitting new subscribers, investors or participants in any of 

its insurance activities or put a limitation on these acts; or  

4. oblige the company to take any action the Agency deems necessary.  

 

If the Agency finds that the company has continued to violate the provisions of this Law 

or its Implementing Regulations and failed to take any of the measures taken by the 

Agency, despite the penalties imposed on it under this Law, the Agency may demand that 

the company be wound up.  

 

Article 20  

One committee or more shall be formed by an Edict of the Council of Ministers on a 

recommendation of the Minister of Finance. Such committee or committees shall consist 

of three specialized members, one of whom, at least, must be a legal consultant. The 

committee shall undertake to resolve the disputes arising between insurance companies 

and their customers or between the companies and other companies when they subrogate 

the insured persons, and settle violations of regulatory and supervisory instructions issued 

to insurance and re-insurance companies and the violations of those engaged in self-

employment occupations referred to under Article (18) above. Representing the Public 

Prosecution before this committee, in respect of such violations, shall be the employees 

appointed by virtue of an order issued by the Minister of Finance. Resolutions adopted by 

such committees may be appealed before the Grievances Department.  

 

Article 21  

Without prejudice to any sterner penalty provided for in any other Law, a penalty of no 

more than Saudi Riyals one million (SR 1,000,000) or a prison term of no more than four 

years, or both, shall be imposed on anyone violating any of the provisions of this Law or 

its Implementing Regulations.  

Article 22  

Without prejudice the powers of the committee referred to under Article (20) above, the 

Grievances Department shall have the following powers:  
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1. Settlement of all disputes between insurance and re-insurance companies or between 

both.  

2. Resolution of claims related to the violations of this Law and the enforcement of the 

penalties set forth in Article 21.  

3. Hearing, on a first instance basis, the claims requiring a prison sentence by the Agency 

or the committee formed under Article 20.  

4. The Public Prosecution shall be represented before the Grievances Department by the 

employees appointed by virtue of an order issued by the Minister of Finance .  

 

Article 23  

The Implementing Regulations of this Law shall be issued by an order of the Minister of 

Finance, and shall be published within sixty (60) days from the publication of this Law 

and shall come into effect on the effective day of this Law.  

 

Article 24  

Subject to Article (1), the Companies Law shall apply to all matters not provided for 

herein if it is deemed applicable to this kind of companies.  

 

Article 25  

This Law shall be published in the Official Gazette and shall come into effect after the 

lapse of ninety (90) days from the date of its publication.  
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Law On Supervision of Cooperative 

Insurance Companies  Implementing   

Regulations 2004 

 

 

Definitions 

 

Article One  
The following words and statements mentioned in this implementing regulations, 

wherever they occur unless otherwise provided in the text, shall have the 

meanings indicated below: 
 
 

1. Actuary: Person who conduct various statistical and probability theories 

whereby services are priced; liabilities are assessed and provisions 

calculated. 

2. Agency: The Saudi Arabian Monetary Agency.  

3. Beneficiary: A natural person or juristic entity to whom the benefit(s) under 

the insurance policy is assigned as a result of a covered loss.  

4. Company: A public joint stock company conducting insurance and/or 

reinsurance activities.  

5. Compliance Officer: A natural person that is concerned with regulatory 

work to ensure compliance with all rules and regulations.  

6. Contribution (Premium): Amount offered by the insured to the insurer in 

exchange for the insurer’s acceptance to indemnify the insured for loss / 

damages resulting directly from a covered risk.  

7. Financial Derivatives: A contract whose value is based on the 

performance of an underlying financial assets, indexes, or other 

investments.  

8. Excess of Loss Reinsurance: A non- proportional type of reinsurance 

treaty whereby the insured is required to cede certain risks within specified 

amounts in excess of the loss amount, which the insurer has agreed to 

accept. The reinsurer undertakes to accept the insurance on the assigned 

risks.  

9. Facultative Reinsurance: An optional case-by-case method of 

reinsurance. The reinsurer has the option to accept or neglect the offered 

risks.  

10. Governor: The Governor of The Saudi Arabian Monetary Agency  

11. Implementing Regulations: Implementing regulations provisions of the 

Law on Supervision of Co-operative Insurance Companies promulgated by 

Royal Decree No. (M/32) dated 2.6.1424 H, corresponding to 31.7.2003.  

12. Insurance: Mechanism of contractually shifting burdens of pure risks by 

pooling them.  
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13. Insurance Advisor: A natural person or juristic entity who provides 

insurance consultative services  

14. Insurance  Agency:    A  juristic  entity  that  for  compensation  represents  

the Company to solicit, procures and negotiates insurance contracts. 

15. Insurance Brokerage: A juristic entity that for compensation represents 

insureds or prospective insureds to solicit, procure and negotiate insurance 

contracts.  

16. Insurance Claims Settlement Specialist (Third Party Administrator) : A 

juristic entity that investigates and assesses losses, and negotiates 

settlements on behalf of the insurance company.  

17. Insurance Policy: Legal document/contract issued to the insured by the 

insurer setting out the terms of the contract to indemnify the insured for 

loss and damages covered by the policy against a premium paid by the 

insured.  

18. Insurance Services: Professional activities related to the insurance and 

reinsurance sector.  

19. Insurance and Reinsurance Services Provider: A natural person or 

juristic entity that is licensed to engage in the insurance and reinsurance 

services or activities, excluding underwriting, permitted in the Saudi Arabia.  

20. Insurance Supervisor: A government agency or public institution 

responsible for the supervision and control of the insurance sector.  

21. Insured: A natural person or juristic entity, which has entered into an 

insurance contract.  

22. Insurer: An insurance company that accept insurance contracts directly 

from insured(s).  

23. Loss Assessor and loss Adjuster: A juristic entity that examines and 

inspects the insurance risk before it is insured, inspects the damages after 

they occur to determine the reasons for the loss, assesses the value 

thereof, and assigns liabilities.  

24. Person: A natural person or a juristic entity.  

25. Law: Law on Supervision of Cooperative Insurance Companies.  

26. Person Providing Insurance and reinsurance Services: A natural 

person that is licensed to engage in the insurance and reinsurance 

services or activities permitted in Saudi Arabia who is employed by an 

insurance services provider.  

27. Risk: Situation involving the chance of loss or no loss, but no chance of 

gain.  

28. Quota-Share Reinsurance: A proportional type of reinsurance treaty, 

whereby the insurer is required to cede certain risks within agreed 

percentages to the reinsurer and the reinsurer has agreed to accept the 

business.  

29. Reciprocal Exchange: Unincorporated association with each insured 

insuring the other insureds within the association. Each participant in this 

pool is both an insurer and an insured. An attorney in-fact administers the 

exchange, to include paying losses, investing premium, recruiting new 

members, underwriting new and renewal business, receiving premium, and 

exchanging reinsurance contracts. Members share profits and losses in the 

same proportion  
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30. Reinsurance: Transfer of the insured’s risk from the insurer to the 

reinsurer and to indemnify the insurer by the reinsurer for any payments 

made to the insured against damages or loss.  

31. Reinsurer: an insurance or reinsurance company that accept insurance 

contracts from another insurer.  

32. Retention: The amount of risk kept by an insurance company in its own 

books, in comparison with insurance risks ceded to a reinsurance 

company.  

33. Self-Insurance: Retention of any risk by structured means, i.e. the 

company that is retaining the risk has set up a fund against a future event 

that is fortuitous and outside the control of the company.  

34. Solvency Margin: Minimum standard of financial health for an insurance 

or reinsurance company, where assets exceed liabilities.  

35. Statutory Reserves: Percentage of profit that a company must set aside 

as provided under Article (15) of the Law.  

36. Surplus Distribution: Method by which profit of insurance and 

reinsurance companies is distributed among shareholders and 

policyholders.  

37. Technical Provisions (Reserves): Insurance liabilities, i.e. the value set 

aside to cover expected losses arising on a book of insurance policies and 

its financial obligations. 

38. Treaty Reinsurance: Occurs when the primary insurers cede insurance of 

certain risks within certain amounts & percentages to the reinsurer and the 

reinsurer has agreed to accept reinsurance of the assigned risks. 

39. Underwriting: The process of evaluating and accepting of insurance.
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Objectives of the Law and  
the Implementing Regulations 

 

Article Two  
Objectives of the Law and its Implementing Regulation: 
1. Protection of policyholders and shareholders.  
2. Encouraging fair and effective competition.  
3. Enhancing the stability of the insurance market.  
4. Enhancing the insurance sector in the Kingdom, and provide 

training and employment opportunities to Saudi nationals.  

5.  

Classes of Insurance 

 

Article Three  
Insurance is divided into insurance and re-insurance business activities, and it 

covers the following insurance classes: 
 
First: General Insurance  
1. Accident and liability insurance including the following:  

a) Personal Accident Insurance.  
b) Work Related Insurance.  
c) Employer’s Liability Insurance.  
d) Third Party Liability Insurance.  
e) General Liability Insurance.  
f) Product Liability Insurance.  
g) Medical liability Insurance.  
h) Professional Liability Insurance.  
i) Theft and Burglary Insurance.  
j) Fidelity Insurance.  
k) Safe Burglary Insurance inside the premises and in 

transit.  
l) Any other Liability Insurance  

 
2. Motor Insurance: Provides coverage against losses and liability related to 

motor vehicles, excluding transport insurance.   
3. Property Insurance: Provides coverage against fire, theft, explosions, 

natural phenomena, civil disturbances, and any other insurance included 

under this class of insurance.  
 
 
 



 

53 
 

4. Marine Insurance: Provides coverage for goods in transit and the vehicles 

of transportation on waterways, and any other insurance included under 

this class of insurance. 

5. Aviation Insurance: Provides coverage for airline hulls and liability against 

passengers and third parties, freight transport by air, and any other 

insurance included under this class of insurance.  

6. Energy Insurance: Provides coverage for oil, petrochemical, other energy 

installations, and any other insurance included under this class of 

insurance.  

7. Engineering Insurance: Provides coverage for builder’s risks, 

construction, mechanical, electrical, electronic, and machinery breakdown, 

and any other insurance included under this class of insurance.  

8. Other Classes: includes all recognized classes of general insurance not 

mentioned above.  
 

Second: Health Insurance  
Health insurance provides individual or group coverage for medical costs, 

medicines, medical and medications requirements as well as management of 

medical programmes. 
    Third: Protection and Savings Insurance.  

1. Protection Insurance: Provides individual or group coverage for death 
related consequences, and permanent and partial disability.  
2. Protection and Savings Insurance: Provides individual or group 
coverage for death related consequences, and permanent and partial 
disability with a saving / retirement plan for an additional premium paid by the 
insured.  
3. Other Protection and Savings Insurance: It includes other classes of 

insurance in the protection and savings insurance not mentioned above.  
 

Licensing Requirements 

 

Article Four  
First: Insurance and/or Reinsurance Companies: 
A license application including the following shall be submitted to the Agency: 

1. Completed licensing application.  
2. Memorandum of Association.  
3. Articles of Association  
4. Organizational structure  
5. Feasibility study.  
6. Five-years business plan that shall include as a minimum, the 

following:  
a) Classes of insurance that will be undertaken by the 

Company.   
b) Ability to cede or accept reinsurance treaties for the 

classes the company intend to reinsure.  
c) Marketing plan.  
d) Projected costs and financing to start the Company’s 

operation.  
e) Projected underwriting growth taking into consideration 

solvency margin requirements.  
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f) Expected number of employees and a saudization plan for 

training and employment.   
g) Annual cost based on projected growth rate.  
h) Projected financial statements related to the growth rate.  
i) Technical Provisions statement for the proposed growth of 

the insurance operation certified by a qualified Actuary.  
j) Branching distribution plan in the Kingdom.  

7. Any agreements with outside parties.  
8. An Irrevocable bank guarantee issued by one of the local banks for the 

capital required, such guarantee must be renewed until the capital is 

paid up.  
 
Second: Insurance and Reinsurance Services Provider:  
A license application including the following shall be submitted to the Agency: 

1. Completed licensing application.  
2. Memorandum of association.  
3. Articles of Association.  
4. Organizational structure  
5. Feasibility study.  
6. Three-years business plan that shall include as a minimum, the 

following:  
a) Classes of insurance that will be undertaken by the 

insurance and reinsurance services provider.  
b) Projected costs and financing to start the operation.  
c) Projected growth of the business.  
d) Expected number of employees and a saudization plan for 

training and employment.  
e) Annual cost based on projected growth rate..  
f) Projected financial statements related to the growth rate.  
g) Branching distribution Plan in the Kingdom.  

7. Any agreements with outside parties.  
8. An Irrevocable bank guarantee issued by one of the local banks for the 

capital required, such guarantee must be renewed until the capital is 

paid up.  

 

Third: Individuals Providing Insurance and reinsurance Services:  
Any individual who wish to practice any of the insurance professions shall 
obtain a license from the Agency providing that the following requirements are 
fulfilled: 

1. A university degree as a minimum, and five years relevant insurance 
experience, or an insurance professional designation accepted by the 
Agency.  

2. Pass the examination approved by the Agency to engage in the 

designated insurance profession, or any other equivalent qualifications 

acceptable to the Agency.  
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Article Five  
The Agency may apply penalties provided under Article (19) of the insurance law 

and request application of the penalties stipulated in Article (21) of the insurance 

law in case of submitting incorrect or false information. 
 

 

Article Six  
1. The Agency shall notify the applicant within 30 working days confirming that 

the application is complete. Whereby, the application is incomplete the  
Agency shall notify the applicant of any further requirements or missing 
documents.  

2. All incomplete and/or missing documents shall be provided within 30 
working days from the Agency’s notification, otherwise the application shall 
be cancelled and the applicant must re-submit a new application for 
consideration.  

3. The Agency shall notify the applicant within 90 working days from the receipt 

of a completed application of its approval, or its rejection by providing 

reasons.  
 
Article Seven  
The applicant shall pay the Agency a non-refundable licensing application 
processing fee of ten thousand Saudi Riyals (SR 10,000). Upon approval of the 
application, the applicant shall pay the Agency the following licensing fee: 
2 (SR 100,000) One hundred thousand Saudi Riyals for Insurance Company.  
3 (SR 200,000) Two hundred thousand Saudi Riyals for Re-insurance Company.  
4 (SR 300,000) Three hundred thousand Saudi Riyals for Insurance and Re-

insurance Company.  
5 (SR 25,000) Twenty five thousand Saudi Riyals for Insurance and reinsurance  
Services Providers, except the actuary and the insurance advisor.  
6 (SR 5,000) Five thousand Saudi Riyals for Actuaries and Insurance Advisors.  
 

Article Eight  
Insurance and reinsurance Services shall be provided by a Person licensed in the 
kingdom with a minimum capital requirement of: 
1. (SR 3,000,000) Three million Saudi Riyals for Insurance Brokerage.  
2. (SR  3,000,000)  Three  million  Saudi  Riyals  for  Insurance  Claims  Settlement   
Specialist (Third Party Administrator).  
3. (SR 500,000) Five hundred thousand Saudi Riyals for Insurance Agency.  
4. (SR 500,000) Five hundred thousand Saudi Riyals for Loss Assessor and 

Loss Adjuster.  
5. (SR 150,000) One hundred and fifty thousand Saudi Riyals for Insurance 

Advisor.  
6. SR 150,000) One hundred and fifty thousand Saudi Riyals for Actuary.  
 
Article Nine   
Insurance and Reinsurance Services Providers shall obtain an insurance policy to 
cover professional liability risks for negligence, wrongdoing and  
dereliction of duties with a minimum coverage limit of: 
1. (SR 3,000,000) Three million Saudi Riyals for Insurance Brokerage.  
2. (SR 6,000,000) Six million Saudi Riyals Reinsurance Brokerage.  
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3. (SR 1,000,000) One million Saudi Riyals for Insurance Agency.   
4. (SR 3,000,000) Three million Saudi Riyals for Actuary or Loss Assessor and  
Loss Adjuster.  
5. (SR 1,000,000) One million Saudi Riyals for Insurance Claims Settlement 

Specialists (Third Party Administrator).  
6. (SR 500,000) Five hundred thousand Saudi Riyals Insurance Advisor.  
 
Article Ten   
The founders of the Company, and owners of insurance professions shall be of 

good conduct and reputation with no convictions by court action affecting their 

honor and integrity.  
 
Article Eleven   
The commercial registration shall be restricted to the licensed insurance activity. 

The Agency shall be supplied with a copy of such registration and any 

subsequent renewals thereof. Any other unlicensed activities shall not be 

practiced.  
 
 
 
 

Regulation of Insurance Operations 
 

 

Article Twelve  
The Company and all Insurance and Reinsurance Services Providers shall 

conduct their business according to professional and ethical standards. 
 
Article Thirteen  
The Company and all Insurance and Reinsurance Services Providers shall 

comply with all Saudi accounting standards approved by the Agency. In the 
absence of such standards, the company shall apply international accounting 

standards. 
 
Article Fourteen  
The Company and all Insurance and Reinsurance Services Providers shall obtain 
prior written approval of the Agency before dealing with Lloyd’s insurance brokers 

or foreign companies to cover risks that cannot be covered through a licensed 
Company in the Kingdom. 
 
Article Fifteen  
The Company and all Insurance and Reinsurance Services Providers, in 

accordance with all rules and regulations issued by the Agency to that effect, 

shall: 
 
1. Adopt an internal policy and procedures to combat economic crimes including 

money laundering.   
2. Apply “Know Your Customer” standards. 
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3. Notify the Financial Intelligence Unit (FIU) in writing of any suspected 

transactions, in accordance with the designated form designed by the Agency 

with a copy submitted to the Agency. 
 
Article Sixteen  
The Company and all Insurance and Reinsurance Services Providers shall 
provide complete and accurate information regarding their insurance products 
and services to the Agency. Written prior approval by the Agency is required for 

marketing all insurance products and services. 
 
Article Seventeen  
The Company shall comply with all conditions set by the Agency for specialized 

inter-companies insurance funds. No given Company may subscribe to such 

funds outside the Kingdom without obtaining the Agency’s written approval. 
 
Article Eighteen  
The company shall provide the Agency with copies of reinsurance agreements on 

an annual basis. The Agency may comment on these agreements and request 

amendments if deemed necessary. 
 

 

Article Nineteen  
1. The Company shall not deal with any unlicensed Insurance and Reinsurance  
Services Providers, and Insurance and Reinsurance Services Providers shall 
not deal with any unlicensed Person Providing Insurance and reinsurance 
Services. A signed written agreement outlining the scope and relationship 
between the Company and Insurance and Reinsurance Services Providers is 
required.  
2. Insurance and Reinsurance Services Providers and their employees shall 

not deal with an unlicensed Company, and they shall not prejudice other 
company’s products when providing insurance services to the consumers.  

3. The Company or an Insurance and Reinsurance Services Providers shall have 

a valid contract with any Person they are dealing with.  
 
Article Twenty   
First: The Company shall appoint an Actuary that holds the designation of a 
Fellow, or seek the services of an actuary or an actuarial firm after obtaining a 
written permission from the Agency. The Company’s Actuary shall undertake the 
following duties:  

1. Obtain all required information and particulars from the previous Actuary.  
2. Examine the Company’s financial position.  
3. Evaluate the Company’s ability to meet its future obligations.  
4. Determine adequate risk retention level.  
5. Price the Company’s insurance product.  
6. Determine and approve the Company’s technical provisions.  
7. Provide advice and recommendations related to the Company’s investment 

policy.  
8. Any other actuarial recommendations.  
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Second: The Actuary shall be professionally liable for his/her advice and 

technical services provided to the Company, and shall upon the Company’s 
request, furnish the Company’s management with the following particulars and 

documents:  
1. Sound actuarial information and statements about the company’s present 

and future financial position.  
2. Annual report, within sixty days from the expiry date of the company’s fiscal 

year reflecting the adequacy of the Company’s technical provisions.  
3. Annual report, within sixty days from the expiry date of the Company’s fiscal 

year reflecting the pricing adequacy of the insurance products.  
4. Company’s investment returns analysis.  
5. Insurance portfolio development analysis.  
6. Cost Analysis  
7. Report reflecting the adequacy of matching assets with liabilities.  
8. Positive and adverse underwriting policy development status.  

 

The Company shall ensure compliance with all required actuarial duties and 

reports. Otherwise, the Agency shall appoint an actuary at the company’s 

expense to undertake these actuarial duties. 
 
Third: An external auditor shall review actuarial reports that present immediate or 

future risks facing the Company, and the Agency shall be provided with copies of 

these reports in a timely manner.  
The Company’s Actuary shall, in the presence of immediate or future risks facing 
the Company, submit a report on an urgent basis directly to the company’s Board 
of Directors. The Board of Directors shall examine the report and recommend 
corrective actions, and forward all related information to the Agency within fifteen 
days from receiving the report. 
 
Article Twenty-One  
The Company that underwrites Protection/Savings insurance business class 

along with other classes of insurance shall comply with the following 

requirements:  
1. Appoint a qualified risk manager for its Protection/Savings insurance class that 

is independent from the other classes of insurance business   
2. Appoint a qualified reinsurance manager for its Protection/Savings insurance 

class that is independent from the other classes of insurance business.  
3. Separate all investments and provisions for its Protection/Savings insurance 

business from the other classes of insurance business.  
 
Article Twenty-Two  
A Person shall not engage in more than one insurance or reinsurance related 

service without the written permission of the Agency. 
 

 

Article Twenty-Three  
An Insurance and Reinsurance Services Provider shall have a permanent office 

where all insurance related registers and documents used in their operations are 

kept, the Agency must be notified within thirty (30) days of any 
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changes in the permanent office location. An exception is made for Actuaries and 

Advisors residing outside the Kingdom with written permission from the  
Agency. 
 

Article Twenty-Four  
Insurance Brokers and Agents shall provide sound advice to the insured and shall 

disclose all facts and risks associated with the insurance policy that will be issued 

by the Company. 
 
Article Twenty-Five  
Insurance Brokers and Agents shall provide the insured with adequate information 

regarding the insurance policy and that there must be no inducement or 
deception. The information provided must include the following as a minimum:  

1. Limits of insurance coverages.   
2. Policy exclusions.  
3. Contribution or Premium amount (s).  
4. Inception and expiration dates  (policy period) of the policy.  
5. Policy conditions.  
6. Name of the Company issuing the insurance policy.  

 

Article Twenty-Six  
Insurance and/or Reinsurance Brokerages shall: 
1. Disclose to the insured the commission and/or fees earned for the services 

provided.  
2. offer to place reinsurance business with local reinsurance Companies’ before 

placement with a foreign reinsurer.  
3. Not allow an insurance broker to combine insurance and reinsurance 

business activities to avoid conflict of interest that is harmful to the 
policyholder. Commissions and fees of insurance and reinsurance business 
shall be separated.  

4. Serve the insured’s interests by striving to obtain the most appropriate 
available coverage and price.  

5. Disclose to the insured in advance all benefits under the policy as compared 

to other similar policies in terms of coverages and prices.  
 

 

Corporate Governance 
 

 

Article Twenty-Seven  
Fit and proper standards issued by the Agency shall be applied to the Company’s 
and Insurance and Reinsurance Services Provider’s Chairman, Board Members, 

Directors, and Senior Managers. Designated forms issued for this purpose shall 
be completed and approved by the Agency. 
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Article Twenty-Eight  
1. The Company’s and Insurance and Reinsurance Services Provider’s Chairman, 
Board Members, and Senior Managers must be trustworthy and experienced in 
financial and insurance business to unable them to carry out their duties in the 
best possible way. 
2. A Company’s board members shall not be a member of the board of directors 

of any other insurance and or reinsurance Company.  
3. The Agency may object to the appointment of any of the Board Members, 

appointed executive managers of the company and of the Insurance and  
Reinsurance Services Provider.  
 
Article Twenty-Nine   
The Company shall not nominate a member to its board of directors or to a senior 
management position without the written approval of the Agency in the following 
circumstances:  
1. A Person who had held similar position in a liquidated Company.  
2. A Person who had been dismissed from a similar position in another 

Company.  
 
 
 
 

REGULATORY AND SUPERVISORY PROCEDURES 
 

 

Article Thirty  
The Agency’s examiners or any person assigned by it shall have the right to 
conduct office and field examinations of all accounts, records, documents, and 
transactions related to the insurance affairs of the Company and the 

Insurance and Reinsurance Services Provider, and their employees shall provide 

all information, particulars, and documents required by the examiners. 
 
Article Thirty-One  
The Company and the Insurance and Reinsurance Services Provider shall co-

operate fully with the Agency’s examiners, and particularly in the following: 
 
13 Enabling the Agency’s inspectors to have access to the company’s registers, 

accounts, and other documents in order to carry out their examination;   
14 Providing the Agency’s examiners with all available information and 

clarifications.  
15 Revealing  to  the  Agency’s  examiners  any  irregularities  or  violations  in  the   
Company’s activities upon commencing their assignment;  
16 The Company and the Insurance and Reinsurance Services Provider’s 

employees are prohibited from concealing or attempting to conceal any 
information or irregularities, and not replying to any clarifications sought by the 
examiners.  

17 Carrying out the recommendations and instructions issued to the Company and 

to the Insurance and Reinsurance Services Provider as a result of the 

examination.  
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Article Thirty-Two  
The Company and the Insurance and Reinsurance Services Provider shall comply 

with the working hours specified by the Agency at its head office and branches in 

the Kingdom. 
 
Article Thirty-Three  
The Company shall comply with the minimum and maximum limits as determined 

by the Agency for each class of insurance as well as insurance contributions and 

premiums. 
 
Article Thirty-Four  
17 The Company’s Board of Directors shall form an audit committee consisting of 

at least three and no more than five members. from non-executive managers 
and mostly non-members of the Board of Directors.  

18 The Company shall:  
(a) Establish an internal audit department, which shall report 

directly to the audit committee. The officer in charge of this 
department must be a holder of a professional certificate in 
this discipline.  

(b) Establish a regulatory compliance department and appoint a 
regulatory compliance officer. This office shall verify 
compliance with all rules, regulations and directives. This 
office shall be directly affiliated to the audit committee and 
may contact directly the Agency and provide it with 
information according to the procedures that it specifies, and 
report to the internal audit department any indemnity or claim 
payments which violate the standard technical claim 
payments.  

 
Article Thirty-Five  
No Person shall: 
 Disclose any information obtained in the course of carrying out any work 

related to the implementation of any provisions of the Law and this 
Implementing Regulations except for official purposes.  

 Seek or obtain personal benefits by taking any action related to the 

implementation of the Law and this Implementing Regulations.  
 
Article Thirty-six   
The Company and the Insurance Brokerage shall pay the costs of inspection and 
supervision by paying the Agency the following:  
1. The Company shall pay five per thousand (0.5%) of total underwritten 

premiums in a financial year excluding local market share of the reinsurance 
business.  

2. The Insurance/Reinsurance Brokerage shall pay an amount representing one 

percent (1%) from the total commissions and fees earned within an accounting 

year.  
 
Article Thirty-Seven  
The Company and the Insurance and Reinsurance Services Provider shall set 

and implement written internal control procedures, the effectiveness of which 
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shall be valuated by the internal and external auditors shall issue and implement 

written internal audit procedures. 
 
Article Thirty-Eight  
1. The Company shall notify the Agency of the percentage of ownership of any 

Person who owns five percent (5%) or more of the Company through a 
quarterly report.  

2. Any Person owning five percent (5%) or more of the Company’s shares shall 

notify the Agency in writing of their percentage ownership and any changes 

thereof within 5 working days of the date of occurrence of such event.  
 
Article Thirty-Nine  
1. The Agency’s written approval is required for any mergers, acquisitions, transfer 
of ownership, and opening new branches by any Company or 
Insurance and Reinsurance Services Provider. 
2. A written notice to the Agency is required for any mergers and acquisitions 

between Companies. The written notice to the Agency shall provide the 
following information:  

a) Initial agreement  
b) Financial statements.  
c) Agreed value:  
d) Mode of payment; and  
e) Method of valuation.  

The Agency may reject the application if it finds that the value or the valuation 

method is not appropriate or if it deems that, this action is likely to adversely affect 

policyholders, the insurance sector and the economy in the Kingdom. 
 
Article Forty  
The Company shall: 
1. Retain at least thirty percent (30%) of its total insurance premium.  
2. Reinsure thirty percent (30%) of its total premium in the Kingdom.  
3. The  Agency’s  written  approval  is  required  whereby  if  its  difficult  for  the  
Company to comply with the above percentages or it wishes to retain a lesser 
percentage.  
The Agency may obligate the Company to reinsure or not reinsure part of its direct 

insurance business transacted in the Kingdom with a domestically or foreign 

registered reinsurance company in accordance with the insurance market and 

each Company’s financial position.  
 
Article Forty-One  
The Company shall, within one month from the end of each quarter, reconcile 

policy terms and total coverage issued to the insured with that available from the 

reinsurer and to take corrective action in case of any differences 
 
Article Forty-Two  
1.  A  Company  wishing  to  engage  in  reinsurance  treaties  outside  the 

Kingdom shall ensure that the following criterions are met: 
? The foreign reinsurer is licensed and authorized to transact 

the kinds of insurance proposed in the Kingdom in its country 

of domicile.  
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b) The insurance supervisor of the foreign reinsurer must authorize the 

exchange of relevant information with the  
Agency. 

c) The foreign reinsurer must maintain separate records and 
financial statements of all Saudi operation and be ready to 
provide the Agency with any related information upon 
request.  

d) The Company shall provide the Agency with the reinsurer’s 
financial statements related to the most recent financial year.  

e) The Company must provide the Agency with the latest 

regulatory or supervisory report issued by the foreign 

reinsurer’s supervisory authority.  
 
2. The Company shall select a reinsurer, at a minimum, with an S&P Rating of 

BBB, or its equivalent rating from a recognized international rating 

organization. If the Company wishes to do business with a re-insurer that is 

not rated by any international organization or has a rating less than the 

minimum requirement mentioned above, the Company should obtain prior 

written approval of the Agency.  
 
Article Forty Three  
The Company shall set up a claims’ department with procedures for accepting 
policyholder’s claims, claims evaluation and processing. The Company shall 
maintain records pertaining to policyholder’s claims and classify them into paid, 
unpaid, and rejected claims. Each record shall include the following: 
1. Insurance application and proposal, if available;  
2. Copy of the insurance policy;  
3. Policyholder’s claim’s information;  
4. Adjusters and assessor’s report and any other documents pertaining to the 

claim and the direct reason leading to the covered loss;  
5. Proportional indemnity share of any other insurance and reinsurance policies in 

effect.  
6. Action taken by the Company and the status of the claim.  
7. A power-of-attorney from the Insured to the Company to subrogate it in the 

following cases:  
a) Third party Liability for the Loss.  
b) Defending the insured in repudiate liability or in determining 

the indemnity amount.  
9. Signed settlement agreement by a Person for a paid claim.  
 
Article Forty-Four   
The Company shall settle individual policyholder’s claims in a period not to 
exceed fifteen (15) days from the date of receiving all requested and necessary 

documentation related to the claim, another fifteen (15) day period shall be 
extended with a notification to the regulatory compliance officer with reason(s) of 

such extension. The Company shall settle commercial entities’ claims in a period 
not to exceed forty-five (45) days after receipt of all requested and necessary 
documentation including the report of the loss assessor who must be appointed 

by the company within one week from the  
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loss notification’s date. If this period is exceeded, the regulatory compliance 

officer must be notified and provided with reason(s) for such delay. 
 
Article Forty-Five  
The Company and the Insurance and Reinsurance Services Provider shall 
respond to policyholder’s complaints within fifteen days. All complaints shall be 
entered into a registry that is designated for this purpose. All complaints in the 
registry must contain all necessary and material information. A semi-annual report 
shall be prepared and forwarded to the Audit committee with all complaints 
referred or will be referred in the future for litigation purposes. 
 
Article Forty-Six  
The Company shall adhere to principles set forth in this article when pricing 
insurance policies: 
1. Pricing shall be fair, reasonable and adequate;  
2. Pricing shall be set in accordance with the Company’s underwriting guidelines 

with adequacy and appropriateness to the risks undertaken by the Company, 
and in accordance with appropriate technical reserves.  

3. Providing the Agency with justifications and basis used in setting prices. These 

prices shall not be relied upon other Company’s pricing.  
 
Article Forty-Seven  
The Company shall evaluate the adequacy of its technical provisions on a 
quarterly basis. The minimum capital requirement shall be used to cover 
policyholders’ claims in the case whereby the technical reserves are deficient to 
meet the Company’s claims obligations. The Agency must be notified if such 
deficiencies exist. 
 
Article Forty-Eight  
The Company’s gross written premium shall not exceed Ten (10) times the paid 

capital and reserves without the Agency’s written approval. 
 
Article Forty-Nine  
No insurance policy shall be issued or renewed to any of the Company’s 
members of the Board of Directors, Senior and Executive Managers, and their 
related parties except after the payment of the full premium. Claims submitted for 
payment on their behalf shall be treated in accordance with procedures and rules 
set forth by the Company without any exception or preference. The 

Compliance Officer shall be notified of any related claims payment. 
 

Article Fifty  
The Company and the Insurance and Reinsurance Services Provider shall, within 
forty-five (45) days from the end of each year, provide the Agency with the 
following particulars: 
1. Report identifying the names of members of the Board of Directors, managing 
directors, general mangers, senior managers in all branches and affiliates and 
foreign representative offices, including the names and current positions and dates 
of appointment and the number of years of service in the company. 
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2. Report identifying the percentages of Saudi and non-Saudi employees on 

the Company, Branch, and departments levels including the managerial 

positions held by Saudis.   
3. Any other particulars requested by the Agency.  
 

Article Fifty-One  
The Company shall adhere to minimum coverage issued and/or approved by 
the Agency for all classes of insurance. The insurance policy must specify all 
related coverage benefits. The Company must provide the technical and 
pricing basis for its insurance products. In respect of protection and savings 
insurance, such technical basis and pricing must be prepared and/or 
approved by an Actuary. 
 
Article Fifty-two  
The Insurance Policy shall be written in a clear way that can be read by the 

public at large, and shall contain the following: 
 
1. The policy schedule must specify the following as a minimum:   

a) Policy number, which must also be provided in all related 
document to this policy.  

b) Policyholder’s name and mailing address.  
c) Coverage period.  
d) Coverage descriptions and limits.  
e) Deductibles and Retentions.  
f) Endorsements, Warranties, and Riders.  
g) Conditions and Exclusion.  
h) Insurance rates and premium amounts, basis of premium 

calculation and the amount of commission paid under the 
policy.  

i) Identification of the property or activities to be insured.  
 
2. The standard text of the policy shall contain the type of coverages, 

general terms, conditions, and exclusions.   
3. Endorsements and riders shall indicate additional coverages, conditions, 

and exclusions not mentioned above and which are different from the 
main agreement.  

4. The Company’s signature and seal shall be on the policy and its 

attachments.  
 
Article Fifty-Three  
1. The Company shall, before issuing an insurance policy, give the 
policyholder access to the terms, conditions and exclusions of the policy. 
2. Upon acceptance of the insurance application, the Company shall issue 
the client a binder/cover note as a temporary insurance document until the 
policy is issued. The Binder shall reflect all insurance coverages provided 
by the policy for a period not exceeding thirty (30) days from the 
commencement of coverage. 
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3. An insurance policy shall be amended by virtue of a written request 

submitted by the policyholder followed by an addendum issued by the   
Company.  
 

Article Fifty-Four  
1. The Company shall not cancel a valid insurance policy except for conditions 

stated in the policy cancellation clause. In case of a cancellation of the policy, 
the company shall refund the premium on a pro-rata basis. The company shall 
afford the policyholder a minimum period of thirty days (30) before the effective 
date of cancellation by the company.  

2. The policyholder may cancel the insurance policy and recover part of the paid 

premium, on a short rate basis, provided there are no unpaid or outstanding 

claims.  
 
Article Fifty-Five  
The basis of the information provided in the policy shall be the application 
submitted by the policyholder. When completing the insurance application, the 
following must be taken into consideration: 

1. Insurable interest.  
2. Providing all material facts related to the insurance policy.  
3. Indemnification of the policyholder based on the insurance policy 

shall be the purpose of the insurance and/or reinsurance policy.  
4. Insurance provided must not violate any rules, regulations, and 

directives.  
 
Article Fifty-Six  
The Company shall provide credible reasons for denying, canceling, and non-
renewing insurance policies without discrimination and unfair treatment between 

policyholders, and shall not rely on decisions of other companies for its actions. 
 
Article Fifty-Seven  
The Company shall notify the Agency of all insurance related benefits and 

incentives schemes provided to its employees. 
 

 

STATUTORY DEPOSIT 
 

 

Article Fifty-Eight  
The statutory deposit shall be ten percent (10%) of the paid up capital. The 

Agency, where the risk profile of the Company’s business warrants it, shall 
increase this percentage to a maximum of fifteen percent (15%). The 

Company shall place the statutory deposit amount, within three (3) months period 

from the date of issuing the license, in a bank designated by the Agency. The 
Agency shall invest the statutory deposit and shall be entitled to its earnings. 
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INVESTMENT 
 

 

Article Fifty-Nine  
The Company shall: 

1. Formulate a written investment policy, approved by the Board of Directors, 
which governs its investment operations and the methods of managing its 
investment portfolios.  

2. The company shall invest 50% of its total invested assets in Saudi Riyals.  
The Agency’s written approval is required if the Company wishes to reduce this 

percentage.  
 
Article Sixty  
The Company shall have a written investment diversification policy taking into 
consideration all risks faced by the company and the environment that it operates 
under. The Company shall take the necessary measures to manage the following 
risks as a minimum: 

1. Market risk.  
2. Credit risk.  
3. Interest rate risk.  
4. Currency exchange risk.  
5. Liquidity risk.  
6. Operations risk.  
7. Country risk.  
8. Regulatory and legal risk.  
9. Re-insurance risk.  
10. Technology Risk.  

 

Article Sixty-One  
1. The Company shall, when formulating its investment policy, take into 
consideration that the maturity of its invested assets is in concurrence with its 
liabilities according to the issued policies. The Company shall provide the Agency 
with an investment policy inclusive of assets distribution. If such investment policy 
was not approved by the Agency, the Company shall adhere to the investment 
standards in Table (1), provided that investments outside the Kingdom shall not 
exceed 20% of the total investment and in accordance with Article 59 (2). 
2. The  Company  shall  take  in  consideration  the  investment  concentration  risks.   
Concentration in an investment instrument shall not exceed 50% in one 

investment instrument mentioned in table (1).  
 
Article Sixty-Two  
The Company shall not use financial instruments, such as derivatives and off-
balance-sheet items, other than for efficient portfolio management and with the 
Agency’s written approval. The Company is permitted to invest in such 
instruments when these conditions are met: 

1. Such derivatives must be listed on a financial exchange, are capable of 

being readily closed out, are based on underlying admissible assets and 

have a prescribed pricing basis.  
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2. The company has set aside assets that can be used to settle any obligations 

under these derivatives and set adequate provisions for any adverse changes on 

the derivatives and their coverage.  
3. The counter party must be reputable and in an acceptable financial condition. 
 
 

 

Asset Valuation and Solvency Margin 
 

 

Article Sixty-Three  
Whereby a Company conducts general insurance business and protection and 

saving insurance business, the assets of each class of insurance must be 

considered separately. 
 
Article Sixty-Four  
The Company shall not consider assets obtained from the issuance of bonds or 

from obtaining loans in its solvency margin calculations without the Agency’s 

written approval. 
 
Article Sixty-Five  
The Company’s shall value its assets for the purpose of calculating the solvency 
margin according to Table (2) provided that the following are observed: 

1. Market value shall not be exceeded in the valuation process and all assets 
linked to the Investment part of the Protection and Savings insurance 
policy shall be excluded.  

2. Maximum limit of 20% of the total assets value in any one-asset category.  
 

Article Sixty-Six  
1. The Company, in respect to its general and health insurance business, shall 

maintain a margin of solvency equivalent to the highest of the following three 
amounts:  

a) Minimum Capital Requirement.  
b) Premium Solvency Margin.  
c) Claims Solvency Margin  

 
As an exception to the preceding, Premium Solvency Margin, method shall be 

used to calculate the solvency margin for the first three years of the company’s 

registration. 
 
2. Solvency Margin calculations:  

 
First: Premium Solvency Margin:   

1. Dividing gross premiums written into the categories set out in Table (3).  
2. Deducting the outwards reinsurance relating to the gross premiums 

determined in (1) above, provided that in all cases the net premiums written 

is not less than 50% of gross premiums written.  
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3. Multiplying the net premiums written for each category by relevant factors 

set out in Table 3 and aggregating the result for each category to come out 

with the appropriate solvency margin. 
 
Second: Claims Solvency Margin:  
1. Dividing average gross claims incurred over the three most recent financial 

claims into categories set out in Table 4 of this Article.  
2. Deducting the outwards reinsurance relating to the gross claims determined 

in (1) above, provided that in all cases the net claims amount is not less 
than 50% of gross claims amount.  

3. Multiplying the net claims by (2) above for each category by the relevant 

factors set out in Table 4 and aggregating the result for each category to 

come out with the appropriate solvency margin.  
 
Article Sixty Seven  
The solvency margin for the Protection and Saving Insurance business shall 
be determined by taking the aggregate of the results arrived through the 
calculation described below: 
1. Four percent (4%) of the technical provisions for the protection and saving 

direct insurance.  
2. Three per thousand (3/1000) of the Capital at Risk for individual policies 

after the deduction of reinsurance cessions, provided that the reinsurance 
amount do not exceed 50% of the total Capital at Risk.  

3. One per thousand (1/1000) of the Capital at Risk For group policies after 

the deduction of reinsurance cessions, provided that the reinsurance 

amount do not exceed 50% of the total Capital at Risk.  
 
Article Sixty-Eight  
1. The Company shall complete all forms related to the actual and required 
solvency margin calculations. 
2. The Company shall maintain a solvency margin according to the 
standards specified, and implement the following measures when its 
solvency margin falls below the required margin (s): 

a. The Company shall restore, in a period not exceeding the 
next financial quarter, its solvency margin when it falls 
between the ranges of 75% to 100% of the required solvency 
margin.  

b. The Company shall restore its solvency margin when it falls 
between 50% and 75% of the required margin. The company 
shall apply measures stated in paragraph (a) of this Article. If 
the required solvency margin is not restored to its appropriate 
level for two consecutive financial quarters, the company shall 
formulate and provide the Agency with a corrective action 
plan to be taken and the period necessary to restore its 
solvency.  

c. The Company shall restore its solvency margin when it falls 
between 25% and 50% of the required margin. The Company  

shall apply measures stated in paragraph (b) of this Article. If the 

required solvency margin is not restored to its appropriate level for two 

consecutive quarters, the company will be 
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required by the Agency to take all or any of the following measures 

immediately:  
1. Increase the Company’s capital.  
2. Adjust insurance premiums  
3. Reduce costs;  
4. Stop underwriting business.  
5. Assets liquidation.  
6. Any other measures deemed appropriate by the 

Company and approved by the Agency  
d. The Agency shall appoint an advisor to provide consultation 

and advice to the company or issue a cease and desist order 

to the Company and recommend the withdrawal of it license 

if the solvency margin falls below 25% and/or the Company 

fails to act appropriately to rectify its financial situation.  
 

 

TECHNICAL PROVISIONS 
 

 

Article Sixty-Nine  
1. Technical provisions must be calculated in accordance with acceptable 
accounting standards, and approved by an actuary reflecting the company’s 
obligations, and shall include the following technical provisions as a minimum: 

a) Unearned Premium Reserves  
b) Unpaid Claim Reserves  
c) Claims Expense Reserves.  
d) Incurred but not reported Claims Reserves.  
e) Unexpired Risk Reserves.  
f) Catastrophe Risk Reserves.  
g) General Expense Reserves.  
h) Reserves related to protection and savings insurance, such 

as disability, old age, health, death, medical expenses…etc.  
2. Reserves shall be calculated, as a minimum, in the following manner:  

a) Unearned Premium Reserves shall represent the 
unearned portion of gross premiums at the time of 
valuation and shall be calculated according to the 
following:  

1. Last three months for marine transport.  
2. 365 days pro rata calculations for all other classes 

of insurance or 40% of gross premiums.  
c) Unpaid and Expense Claims Reserves shall be determined 

as a total value of all outstanding claims and related 
expenses for each class of insurance business.  

d) Incurred but not reported Claims Reserves shall be calculated 

from the total outstanding claims after deducting the 

reinsurance portion of claims proceeds and according to the 

following:  
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1. Fifteen percent (15%) of motor insurance, medical insurance, property 
insurance, engineering, energy and general accident insurance (excluding 

liability and personal injuries). 
 

2. Twenty percent (20%) of liability and other insurance. 
3. Twenty-five percent (25%) of reinsurance accepted from other insurance 
companies. 
In case of non-compliance, the Agency shall be provided with 
actuarially justified methods to determine these reserves listed in 
this article. 

d) Doubtful debt reserves shall be calculated as follow:  
1. Ten percent (10%) of the total amounts due from 

reinsurers exceeding 180 days.  
2. Fifteen percent (15%) of the total amounts due 

from the insured exceeding 90 days.  
3. Twenty-five percent (25%) of the total amounts 

due from the insured exceeding 180 days.  
4. Seventy-five percent (75%) of the total amounts 

of uncollected receivables exceeding 360 days.  
5. One hundred percent (100%) of any disputed 

and uncollected receivables.  
3. General reserves specified in view of the company’s experience.  

 

 

DISTRIBUTION OF SURPLUS 
 

 

Article Seventy  
1. The Company’s financial statements, at a minimum, shall consist of; statements 
of financial position for insurance operations and shareholders accounts, profit and 
loss statements for insurance operations, shareholders’ income statements, 
statement of shareholders’ equity, statements of cash flows for insurance 
operations and shareholders’ cash flow statement. 
2. The following shall be regarded by the Company upon preparation of the 

statements of insurance operations:  
a) Determine earned premiums, and income generated from re-

insurance commissions, and other insurance operations 
revenues.  

b) Determine the incurred indemnification.  
c) At the end of each year, the total surplus representing the 

difference between (a) and (b), less any marketing, 
administrative expenses, the necessary technical provisions, 
and other general expenses related to the operation of 
insurance shall be specified.  

d) Company’s net surplus shall be determined by adding or 

subtracting the investment return of the policyholder’s 

invested funds, and subtracting the general expenses related 

to the policyholder’s portion of the investment activities.  
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e) 10% of the net surplus shall be distributed to the policyholders 
directly, or in the form of reduction in premiums for the next year. The 

remaining 90% of the net surplus shall be transferred to the 
shareholders’ income statement.  
f) The shareholder’s net income shall be transferred to the statement of 
shareholders’ equity. 

g) Twenty percent (20%) of the net shareholders’ income shall 

be set aside as a statutory reserve until this reserve amounts 

to 100% of the paid capital, and  
 
3. The Agency’s written approval must be obtained for policyholders’ net 

surplus distribution and timing.  
 
 

Registers 

 

Article Seventy-One  
The Company shall maintain separate registers for each class of insurance as 
follows: 
1. Policy Register: such register shall include the following particulars:  

a) Policy number and issuance date.  
b) Policy period (effective and expiration date)  
c) Insured’s name and address.  
d) Property or activity to be insured.  
e) Type of risk.  
f) Insurance premium.  
g) Paid premium.  
h) Endorsements, riders, warranties, and amendments made to 

the policy.  
i) Other particulars deemed necessary by the Company.  

3. Claims Register: such register shall include the following particulars:  
a) Claims number and date reported.  
b) Policy number and period of insurance.  
c) Insured’s name.  
d) Date and place of the loss and the type of claim.  
e) Technical reserves estimated and any other changes.  
f) Claims payments date and amount.  
g) Closed claims and the reasons for such closure.  
h) Unpaid (outstanding) claims.  
i) Disputed claims and any action taken in respect thereof.  
j) Subrogation recoveries, salvage return, or any other 

recoveries excluding reinsurance.  
k) Other particulars deemed necessary by the Company.  

 
4. Reinsurance Register: such register shall include the following particulars:   

a) Reinsurance treaties and agreements given that; the period 

for each agreement and the changes made thereto shall be 

stated separately with the capacity and type of each 

agreement, the names and ceded percentage or amount for 

each reinsurer and the company’s retention percentage or  
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amount for each class of insurance, and summary of all reinsurance 

agreements and other particulars deem necessary by the company.  
b) Reinsurance ceding statements.  
c) Claims register for reinsurance paid and outstanding claims.  

4. The Company shall maintain an underwriting register for each class of 
insurance.  

5. Insurance Professions Register: It shall include names of any Person engaged 

in insurance activities that the company is dealing with, their commercial 

registration, period of contacts, and the nature of the agreement and any other 

particulars deemed necessary by the Company.  
 
 

 

STATEMENTS AND REPORTS 
 

 

Article Seventy-Two  
The Company and the Insurance and Reinsurance Services Provider shall 

provide the Agency with all particulars and information in accordance with the 

Agency’s published guidelines to effectively conduct its supervisory duty. 
 
Article Seventy-Three  
1. The Company and the Insurance and Reinsurance Services Provider shall 

provide the Agency with financial statements audited by licensed certified 
public accountant in the Kingdom within 90 days from the end of the financial 
year of the company including as minimum income statement, financial 
position and cash flow statement.  

2. The Company and the Insurance and Reinsurance Services Provider shall 
provide the Agency with the report of the certified public accountant and the 
financial statements within a maximum period of 60 days from the end of the 
financial year of the company for approval before publication.  

3. The Company and the Insurance and Reinsurance Services Provider 

shall direct their auditors to submit to the Agency the management letter 

before publication of the financial statements.  
 
Article Seventy-Four  
Insurance Brokerage and Insurance Agency shall provide The Agency with 
the following particulars and information: 

1. Semi-annual statement of all underwriting transactions and premium 

generated through their insurance and reinsurance business.   
2. Detailed semi-annual statement reflecting the Company’s uncollected 

premium.  
3. Semi-annual statement of earned commissions and fees.  
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Cease and Desist Orders 
 

 

Article Seventy-Five  
1. The Company and the Insurance and Reinsurance Services Provider shall 

submit in writing to the Agency its intentions to cease its insurance 
activities in any one class or classes of insurance in the Kingdom 
accompanied the following particulars:  

a) Reasons for such cessation  
b) Evidence that they have fully discharged their obligation 

toward their clients and policyholders, they have set aside 
adequate reserves to meet their obligations, and they have 
transferred all policies in force to another Company or 
Insurance and Reinsurance Services Provider.  

c) The wording of the cessation notice before publishing in two 
of the local newspapers that shall state their intention to 
cease operations in one class or classes of insurance and 
that policyholder’s and interested parties shall file their 
objections to the Agency within a period not exceeding three 
months from the publishing date of the notice.  

2. The Agency’s written approval shall be obtained before cessation of 

operations.  
 
Article Seventy-Sex  
1. The Agency shall request the license withdrawal of the Company or the 
Insurance and Reinsurance Services Provider in the following cases: 

a) No business activities for a period of six months from the 
issuance date of the license.  

b) None  compliance  with  the  Law  and  this  Implementing  
Regulations.  

c) Providing the Agency with false information in its licensing 
application  

d) Conducting its business and affairs in a manner that 
threatens to make it insolvent or that it is hazardous to its 
policyholders, stockholders, or the public.  

e) Insolvency, or its assets are not sufficient for carrying on 
its business.  

f) The business is fraudulently conducted.  
g) The paid up capital falls below the prescribed minimum 

limit or failure to fulfill the provisions of Article 68.  
h) The business or volume of activities falls to a limit that the 

Agency finds unviable to operate under.  
i) Refusal or delay of payments due to beneficiaries without 

just cause.  
j) Refusal to be examined or to produce its accounts, 

records, or files for examination by the Agency.  
k) Failure to pay a final judgment against it related to its 

insurance operation.  
2. In case of license withdrawal, the Company’s or the Insurance and Reinsurance 

Services Provider’s responsibility towards its policyholders shall  
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be transferred to another licensed entity chosen by the beneficiaries with the 

approval of the Agency.  
3. The Agency shall supervise all settlements related to existing insurance 

policies where a Company’s business activities and status fall under this 

Article.  
 
 

Qualification and Training 

 

Article Seventy-Seven  
The Company and Insurance and Reinsurance Services Provider shall qualify 

their employees to undertake duties related to insurance work. 
 
Article Seventy-Eight  
The Agency shall set the minimum educational requirements related to the 

licensing and examination of a Person Providing Insurance and Reinsurance 

Services. 
 
 
 
 

General Provisions 

 

Article Seventy-Nine  
The percentage of Saudi Employees shall not be less than 30% at the end of 
the first year, and this percentage shall increase annually according to a 

Saudization plan submitted to the Agency. 
 
Article Eighty  
The Company and Insurance and Reinsurance Services Provider’s advertising 
materials shall not contain any false, deceptive or misleading representations, 
whether they are related to price or their financial and economical position. They 
shall not include statements in their advertisement material that would appear to 
defame and cause prejudice to the interests, products and services of others. 
 
Article Eighty-One  
No Person shall introduce a pension plan, or a reciprocal exchange, or a Self-

Insurance scheme without the prior written approval of the Agency. 
 
Article Eighty-Two  
The Governor shall issue all insurance related regulatory and supervisory 

instructions and procedures. 
 
Article Eighty-Three  
A technical Committee or Committees may be formed to improve the 

development of the insurance sector by a decision from the Governor. 
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Article Eighty-Four  
This Implementing Regulations shall be effective from its publishing date in 

the official Gazette. The Agency shall review and recommend amendments 

thereof every three years or when such amendments are deemed necessary. 
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Table (1) 

 

Investment Type Percentage for Percentage for 

 General Insurance Protection and Savings Insurance 
    

Saudi Authorized Banks 20% minimum 10% minimum  

Saudi Government Bonds 20% minimum 10% minimum  

Saudi Riyals Denominated 10% maximum 15% maximum  
Investment Funds    

Foreign Currency 10% maximum 10% maximum  
Denominated Investment    

Funds    

Foreign Government’s Bonds 5% maximum 5% maximum  
(Zone A)    

Bonds Issued By Domestic 5% maximum 5% maximum  
Companies    

Bonds Issued By Foreign 5% maximum 5% maximum  
Companies    

Equities 15% maximum 15% maximum  

Real Estate in Saudi Arabia 0% 5% maximum  

Loans Secured by Real estate 0% 5% maximum  
Mortgages    

Loans Secured by Policies 0% 5% maximum  
Issued by the Insurer    

Other Investments 15% maximum 15% maximum  
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Table (2) 
 

 

Type of Assets Admissible% 

  

Land and properties as evaluated by a qualified real estate agency by the end 5% 
of the financial year as it relate to protection and savings insurance only.  

Land and properties as evaluated by a qualified real estate agency by the end 0% 
of the financial year as it relate to general insurance only.  

Securities  issued  by  one  of  the  shareholding  companies  listed  on  a  Saudi 5% 
Stock Exchange.  

Securities issued by one of the shareholding companies not listed on a Saudi 1% 
Stock Exchange.  

Saudi Government Development Bonds. (SGDB) 100% 

Government bonds issued by (A) rated countries. 100% 

Bonds issued by one financial institution. 5% 

Deposits with any one of the financial institutions licensed in the Kingdom. 10% 

Loans secured by policies of insurance issued by the insurer. 5% 

Rights under derivative contracts. 1% 

Reinsurance balances 100% 

All  debts  due  or  to  become  due  from  individual  other  than  those  relating  to  5% 
loans secured by mortgages.  

Cash in hand 1% 

Accrued interest and rent. 2.5% 

Cash in banks 100% 

Other pre-payments and accrued income. 2.5% 

Deferred acquisition costs 100% 

Prepaid expenses 2.5% 

Premiums due within 90 days for general insurance companies 100% 

Premiums due for protection and savings insurance companies 100% 

Tangible  assets  (i.e.  office  furniture,  equipment,  vehicles,  computers,  etc, 2.5% 
excluding rare art work)  

Intangible assets (i.e. good will, incorporation expenses, registered mark, etc) 0 

Personal loans or benefits for employees and managers 0 

Treasury stock’s 0 
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Table (3) 

 

Description Factor 

  

Health insurance 16% 

Motor insurance 20% 

Fire insurance 16% 

Transport Insurance (Liability) 30% 

Other Insurance Liability (Liability) 30% 

Engineering Insurance 30% 

Marine Insurance (vessels, goods) 30% 

Aviation Insurance 30% 

Energy Insurance 30% 

Other classes of insurance except protection and savings insurance 16% 

Facultative and treaty re-insurance for all other classes of insurance 30% 
 
 
 
 
Table (4) 

 

Classes of Insurance Factor 

  

Health insurance 24% 

Motor insurance 25% 

Fire insurance 20% 

Transport Insurance (Liability) 35% 

Other Insurance Liability (Liability) 35% 

Engineering Insurance 30% 

Marine Insurance (vessels, goods) 30% 

Aviation Insurance 30% 

Energy Insurance 30% 

Other classes of insurance except protection and savings insurance 20% 

Facultative and treaty re-insurance for all other classes of insurance 50% 
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Insurance Intermediaries Regulation 2011 
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