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Abstract
This paper examines the changes that have been made to the global financial architecture in the aftermath of the financial crisis and argues that the reforms are confronted with a paradox. Intervention is required to ensure the smooth running of the economy, yet too heavy a hand risks disrupting a central circuit of capital. We have recently witnessed a tightening of the regulatory mechanism such that the parameters of risk taking have been reduced—financial activity now modulates within a more risk adverse environment. Yet, the reforms are not as radical as they could have been, reflecting the need to ensure effective and efficient circulation within an increasingly important area of the economy. However, a stronger emphasis on pre-emptive surveillance has emerged, which may partly compensate for the lack of radical reforms in other areas.

Introduction
The power of a modern prince, let it be by the constitution of his kingdom, ever so absolute, immediately becomes limited so soon as he establishes the plan of economy…it will at length come to resemble the delicacy of a watch…which is immediately destroyed, if put to any other use, or touched by any but the gentlest hand (Steuart 1805, 416-7).

Colin Gordon has drawn parallels between Michel Foucault’s later work on governmentality, which focuses on the way in which the economy places constraints upon governance, and Steuart’s analogy above, which likens government intervention in this field to watch mending: ‘on the one hand, the watch is so delicate that it is immediately destroyed if ... touched by any but the gentlest hand. … on the other hand, these same watches … are continually going wrong; sometimes the spring is found too weak, at other times too strong for the machine ... and the workman's hand becomes necessary to set it right’ (Gordon 1991, 17). This paper examines the changes that have been made to the new financial architecture in the aftermath of the financial crisis, demonstrating that financial regulatory parameters have been strengthened but remain relatively weak while a newfound emphasis on pre-emptive regulatory measures has emerged to potentially provide a counterbalancing effect. It concludes by arguing that the financial regulatory reforms are confronted with the very same paradox presented by comparing Foucault and Steuart—intervention is required, yet too heavy a hand risks disrupting a central circuit of capital. 

This paper builds upon previous work in the fields of Foucauldian financial analysis and that of pre-emption. Others have already pointed out that the (global?) shift to neo-liberalism has involved states actively inculcating a particular set of norms beliefs and forms of behaviour—nothing less than the reconstruction of subjectivities (Miller and Rose 1990, 2008). In the financial sphere, this involved a shift of emphasis away from the self-disciplines of prudence and thrift toward ‘new moral and calculative self-disciplines of responsibly and entrepreneurially meeting, managing, and manipulating the outstanding obligations that arise from extended borrowing’ (Langley 2008, 186). Concomitantly, it is argued that the neo-liberal project has actually resulted in the growth of discipline and surveillance in ‘the spheres of production, credit and consumption, as well as in policing and security powers’ (Gill 1995, 42). Specifically, with regard to the financial system, some have viewed the New International Financial Architecture initially established after the Asian financial crisis through the lens of Foucault’s disciplinary mechanism (Vestergaard 2009; Deuchars 2004). William Vlcek and Anthony Amicelle have been central in bringing to our attention the increasing levels of financial surveillance as a result of the ‘war on terror’ and the ‘war on drugs’ (Vlcek 2007; Amicelle 2011). Others have viewed finance as ‘a classic biopolitical strategy which capitalises “life” by translating contingency into risk and risk into a tradeable asset’ (Dillon 2008, 268). Indeed, Paul Langely has applied all three modalities of power (sovereign, disciplinary and biopolitical) specifically to the workings of the recent Troubled Assets Relief Program (TARP) (2010).

Much has also been written with regard to pre-emption. In the broader field of International Relations, approaches to risk and security have addressed the strategic and political impact of the new emphasis on precaution and pre-emption as a result of 9/11 and other terrorist acts (e.g. Coker 2002, 73-4; Rasmussen 2004, 388; Beck, 2007; Mythen and Walklate 2008, 221; Aradau and van Munster 2008, 29, 39, 49; Ericson 2008, 57; de Goede 2008, 99). But more recently, such analysis has turned toward attempts at pre-empting the emergence of other catastrophes, including financial crises (Cooper 2006, 2010). 

This paper analyses the global financial reforms through a Foucauldian lens, arguing that many of the reforms have sought to tighten the risk parameters in which financial activity can occur so that we can talk of a strengthening of the regulatory mechanism. Yet, the evidence presented indicates that these risk parameters are not as restrictive as they could be. This is at least partly explained by two factors: policy makers are reluctant to create an environment that is so restrictive that it negatively impacts such an important circuit of capital; and private actors within the financial system have reasserted their influence on policy-making processes. However, a stronger emphasis on pre-emptive surveillance has emerged–which may partly compensate for the lack of radical reforms in other areas.  
There was a post-crisis ‘moment’ when it seemed that public opinion and media pressure strengthened political will so that a ‘global financial public sphere’ might be established (Germain 2010, 496). The usual problems of regulatory capture, however, have since reappeared seriously affecting attempts at changing the system, even for those reforms that have simply sought to reinforce the regulatory and corrective mechanisms of the financial system already in place (Baker 2010; Porter and Ronit 2006). Of course, pre-emptive policies existed previously. For example, in the mid-nineties the Federal Reserve attempted to pre-empt financial bubbles by announcing possible shifts in policy in advance (Krippner 2011, 127). Similarly, the Federal Reserve had used early warning exercises prior to the crisis (Berg et al 2000; Berg, Borensztein and Portillo 2004). However, the intensity of such practices and degree of coordination between various supervisory bodies since the crisis has increased to the degree that we can speak of the emergence of a pre-emptive regime. Moreover, this regime may partly compensate for the lack of fundamental reforms that one may have expected given the profound ramifications of the financial crisis. The paper concludes that although this policy of pre-emption has the potential to reinforce the regulatory mechanism, it fails to overcome the paradoxes associated with intervention in a highly complex system.
Securing Finance
This paper uses the insights from Foucault’s work on regulatory power to map out the changes in financial governance that have arisen over the last few decades. Foucault added to his earlier work with his analysis of biopolitics, security and regulatory power in his later 1975-1979 lectures at the Collège de France, which focused on the evolution of the modern state. He argued that a general recognition had emerged of the limits of state knowledge and control (Gordon 1991, 16). According to his analysis, the population places ‘constraints upon political governance by means of an arena of naturalistically conceived laws, including those of capital, population and subsistence, that it would be foolish for the state to ignore’ (Dean 1994, 190).  The state has an overriding responsibility to ensure both the wealth of the nation and its security. Yet, under capitalism the wealth of the nation is derived from private autonomous actors whose objective is the pursuit of profit. A general problematique thus arose: how best to govern ‘a population that were independent realities with inherent processes and forces’ (Miller and Rose 1990, 9).

Emerging from this relationship is a form of government at a distance, focused on the interplay between freedom and security which are now seen as inextricably bound together so that ‘Liberalism turns into a mechanism continually having to arbitrate between the freedom and security of individuals by reference to’ the notion of danger (Foucault 2008, 66). 
 Such governance is said to involve ‘the deployment of apparatuses of security’ such that we can speak of a biopolitics of security (Foucault 2007, 71). In order to ensure the well being of the population, such security entails ‘an entire series of interventions and regulatory controls: a bio-politics of the population’ … ‘a power whose task is to take charge of life needs continuous regulatory and corrective mechanisms’ (Foucault 1978, 139, 144)

This security is thus said to operate through the ‘delimitation of phenomena within acceptable limits’ (Foucault 2007, 93). A range of behaviours are possible in any given field, but some represent a greater risk to the population than others. ‘There are therefore differential risks that reveal, as it were, zones of higher risk and, on the other hand, zones of less or lower risk.  This means that one can thus identify what is dangerous’ (Foucault 2007, 89). What emerges is not a binary division of the permitted and prohibited, but ‘an average considered as optimal on  the  one  hand,  and,  on  the  other,  a bandwidth  of  the  acceptable  that must  not be  exceeded. In this way a completely different distribution of things and mechanisms takes shape’ (Foucault  2007, 20). States therefore create regulatory mechanisms to ‘establish an equilibrium, maintain an average, establish a sort of homeostasis, and compensate for variations within this general population and its aleatory field’ (Foucault 2003, 246). 
 
This compensatory regulatory technique, it is argued, is readily apparent in attempts to ensure stability within the financial system. Indeed, it can be argued that the financial governance regimes represent particular security apparatuses of a much larger security dispositif which attempt to balance the need for complex financial transactions and calculations that facilitate the circulation of capital with the dangers that crises clearly present (Langley 2013, 60).
 What has emerged over decades is a regulatory form of regulation (regulations that permit modulation), which seeks to modulate financial behaviour within certain given risk parameters that are supposed to prevent financial meltdowns, while allowing the freest possible movement for financial institutions. Moreover, this regulatory mechanism relies on the self-correcting mechanism of the market. Risk parameters are set, but how well states and financial institutions comply to these codes is assessed by credit rating agencies. Risk premia increase as ratings fall below the best (AAA) thus increasing the costs of their financial operations. 

Given that this balancing mechanism constitutes the basis for the majority of reforms that we have recently witnessed, the paper takes this regulatory approach as its object of focus. Furthermore, it argues that a pre-emptive regime is emerging that involves a far more intensive set of surveillance techniques, which have as their object the pre-emption and curtailment of embryonic crises. Such a regime may partly compensate for the lack of fundamental reforms although, given the complexity of financial activity, this is by no means guaranteed.
Reinforcing the Global Regulatory Regime
Following the global financial crisis of 2008-2009, governments and financial institutions attempted to alter and strengthen their regulatory mechanisms. At the heart of financial risk analysis is the attempt to calculate the ‘mathematical commodification of contingency’ (Dillon 2008, 282). Yet, as the recent financial crisis has demonstrated, the multitude of micro-calculations of risk associated with the vast array of financial activities that occur today produce a macro-risk at the level of the system itself. Many regulatory bodies and international financial institutions now place a greater emphasis on improving the analysis of the global financial system alongside more intensive surveillance. For example, the International Monetary Fund (IMF) has recently recognised that its reliance on certain macroeconomic monetary models palpably failed from an analytical perspective. It now argues that, ‘today macrofinancial feedback effects have reached a level of complexity that has become difficult to capture in such models, requiring new analytical frameworks to be developed that explore the interdependencies of real-financial sectors within and across countries’ (IMF August 2012, 9). Such analysis is said to include, ‘cross-risk correlations, default dependencies, and other non-linearities in times of stress’. (Ibid.).

Echoing Foucault’s work on security and regulatory power, the reforms have focused on the re-balancing of what is regarded as a homeostatic system, which establishes ‘an average considered as optimal on the one hand, and, on the other, a bandwidth of the acceptable that must not be exceeded’ (Foucault 2007, 21). The emphasis has thus been on establishing new parameters of risk that are thought to be ‘within socially and economically acceptable limits and around an average that will be considered as optimal for a given social functioning’ (Foucault 2007, 20). 

Consistent with the parameters of risk model, the reformed regulatory techniques have set out to establish what are regarded to be safer capital adequacy ratios, leverage ratios and levels of proprietary trading. But more than this, the reforms have focused on ridding credit rating agencies of conflicts of interest in order to ensure the functioning of the system. Those institutions that are involved in higher risk operations should therefore have that increased risk properly reflected in their credit ratings. In response to lower ratings, it is argued, they will reduce their risk exposure in certain areas whilst taking on more low risk assets. Moreover, governments and regulator bodies have tackled the ‘too big to fail’ problem in the hope that the threat of ‘financial death’ will ensure that financial activity is confined within the newly calibrated parameters of risk. This mode of market governance can therefore be understood through Foucault’s explanation of regulatory mechanisms and the triadic relationship between financial institutions, auditors and credit rating agencies. 

  The state thus takes a back seat role; it oversees the conduct of financial institutions through the setting of acceptable risk levels (through adherence to the Basle Accords for example), the monitoring of risk exposure by auditors and the rating of their activities by the credit rating agencies. Key to maintaining the free circulation of capital are the self-correcting mechanisms of the free market: financial institutions must limit their risk exposure to within what are deemed acceptable levels lest they be punished by capital flight in reaction to credit rating downgrades. States establish maximum risk levels through the setting of capital adequacy ratios (increasingly through international agreements such as the Basle Accords). But the actual judgement of the day to day financial health of a financial institution is conducted through the process of auditing, risk assessments and credit ratings.

Across the industrialised world, states are now enacting legislation that raises liquidity requirements for financial institutions (The Economist 2009, 67). Basel III builds upon the first two accords by increasing the capital adequacy requirements so that they will now have to hold a common equity of 7 per cent with the total of Tier One capital amounting to 8.5 per cent of risk weighted assets.
 These requirements have been ‘extended to off-balance sheet vehicles, reducing the incentive for banks to avoid existing charges by moving assets off their balance sheet’ (Helleiner and Pagliari 2007, 277). In addition, further capital may be held as a countercyclical buffer, ranging from 0 to 2.5 per cent depending upon economic conditions (Bank of International Settlements 2010).
Liquidity requirements aim to attenuate the negative effects economic cycles can have on economies—producing an oversupply of credit in boom times and a credit squeeze in downturns. As the deputy governor of the Bank of England Paul Tucker recently put it, governments are currently attempting to ‘make a regime of taking away the punch bowl [as the party gets going]’ (Giles and Pimlott 2009). In order to do this, capital adequacy ratios will have an in-built flexibility, requiring financial firms ‘to build larger capital buffers in good times and allow them to be drawn down—but not below prudent levels—during more-stressed periods’ (The Financial Times 2009). Basle III aptly illustrates the continuing reliance on risk calculus as the lynch pin in the arms-length control of financial activity. 

Given the centrality of risk analysis to the current financial system, the reforms have also sought to ensure that risk assessment is accurate and reliable.  With regard to homeostasis, it is essential that the risk assessment by credit rating agencies—as key nodal points in the financial system—is accurate.  

Previously, the Basle II accord allowed financial institutions to ‘use their internal systems when deciding how risky assets might be, and thus how much capital was required’ (Tett 2009, 191). Although credit rating agencies then checked these institutions’ self-regulation, there were three problems associated with this process:

First, the agencies are paid by the issuers of the securities they rate rather than by the investors who use the ratings. Second, credit rating agencies (CRAs) largely base their ratings on information provided by issuers of the securities they are rating. Third, CRAs act as advisers to issuers on how to structure their offering to achieve the best ratings and then rate the same securities (Helleiner and Pagliari 2009, 280). These conflicts of interest clearly distorted ratings making them more favourable to the very institutions they were supposed to be overseeing.   
The G20 attempted to redress these issues with credit rating agencies. They called for CRAs that provide public ratings to be registered and to avoid conflicts of interests (for example providing advice to issuers concerning the structure of their offerings), while at the same time encouraged greater transparency and reducing reliance on these entities. (G20 2012). To this end, the Financial Security Board (FSB) has been promoting greater reliance on internal procedures for assessing credit worthiness within financial entities in order to strengthen the credit rating process (FSB May 2014). The International Organization of Securities Commissions (IOSCO) has coordinated with states in helping them exercise their powers to guarantee the reliability of credit rating agencies. Once again, it is noteworthy that their method for doing so relies upon market competition rather than direct intervention, arguing that, ‘transparency can play an important role in market competition. A more transparent system allows investors to compare the practices of CRAs and allows smaller CRAs and new entrants to establish points of observable competitive difference from the three largest CRAs. In turn, this competitive pressure incentivizes larger CRAs to update their internal policies and procedures to  improve the quality of their credit ratings and  retain credibility among  investors and  other  users  of  credit  ratings’ (IOSCO 2013, 3)

In 2009, the European Union (EU) passed a CRA Regulation (which has been subsequently reformed several times) and created the European Markets and Securities Authority, which supervises the registration and oversight of CRAs in Europe. Initially, Germany and Italy suggested the possibility of having the EU itself run a CRA. The members of the EU, however, quickly realised that an EU-CRA could entail an equally problematic conflict of interest in its rating system: its funding would be dependent on EU financing, which might be adversely affected if it downgraded sovereign bonds (Brummer and Loko 2014, 170). Within the EU, the emphasis has been on reducing reliance on CRAs, increasing transparency (particularly with regard to methodologies) and competition, increasing accountability through liability (see below) and reducing conflicts of interest. With regard to the latter, the regulation requires ‘at least two different CRAs for the rating of structured finance instruments’ (EC June 2013). At the same time, it has mandated the rotation of CRAs every four years for those engaged in rating structured finance products which include underlying re-securitised assets (Singapore Risk Management Institute 2013, 27). 

At the same time the United States government is attempting to resolve the conflict of interest problems surrounding the ‘issuer pays’ model used by credit rating agencies through the Wall Street Reform and Consumer Protection Act (the Dodd-Frank Act). The Office of Credit Ratings has been established within the Securities and Exchange Commission (SEC) and Credit Rating Agencies must now submit their rating systems for review, with the SEC being given the power to ‘temporarily suspend or permanently revoke the registration’ of a CRA (Dodd-Frank Act 2010, 499). Furthermore, the SEC now mandates that if the credit rating was solicited, then the credit rating agency must disclose whether it ’provided services other than determining credit ratings to the person that paid for the rating’ (SEC 2013, 14).

Moreover, both the United States and Europe have attempted to make the rating agencies themselves subject to the self-correcting power of the market. The Dodd-Frank Act attempted to make them ‘subject to so-called expert liability’. The act sought to ensure that investors could ‘bring a suit against rating agencies for a knowing or reckless failure to conduct a reasonable investigation of the rated security’ (Acharya  2010, 456). Similarly, the European Union in 2013 further reformed its CRA Regulation so that such agencies could be held liable for damage to an investor if they have infringed ‘intentionally or with gross negligence’ the new EU regulations (EC June 2013). Credit rating agencies were supposed to therefore be kept in check by the market through the power of individual economic actors to pursue recourse via liability proceedings. 
Attempts to monitor the regulatory agencies were not universally successful. Previously under the 1933 Securities Act, credit ratings were not part of the required registration statement given to the SEC, but under the recent reforms this was no longer the case thus making them liable (Lehmann 2014, 15). However, regulatory capture re-emerged in the US when these agencies threatened to withhold their rating opinions in response to the registration requirement, an action which would have led to a complete seizure of the securities market. As a result, the SEC withdrew the obligation that such ratings had to be a constituent element of the registration process, essentially letting the American CRAs off the hook (Brummer and Loko 2014, 167).

The auditing process presented another central element underpinning the regulatory and corrective mechanism of the financial system that clearly failed in the lead up to the financial crisis. This failure is all the more surprising given the major reforms introduced in the US and other countries after 2001—in the form of the Sarbanes-Oxley Act (SOX)—following the collapse of Enron, WorldCom etc. as a result of fraudulent financial statements and the subsequent surrendering of accounting firm Arthur Andersen’s US licenses to practice.
 Amongst other things, SOX established the Public Company Accounting Oversight Board (PCAOB) to inspect accounting firms on a regular basis (annually for large companies and triennially for smaller ones). The act also tried to reduce conflicts of interest by prohibiting auditors from offering additional services to their clients such as bookkeeping, designing financial information systems, and acting as investment bankers or legal experts (Bainbridge 2012, 186).
 Moreover, SOX sought to protect whistle-blowers and ensure the creation of internal procedures within auditing firms to ensure ‘the confidential, anonymous submission by employees … of concerns regarding questionable accounting or auditing matters’ (Bainbridge 2008, 185). It also aimed to make the rotation of audit partners every five years mandatory.

In the post-crisis environment, there was much discussion and divergence of opinion concerning actual accounting principles. Many questioned both the validity of using mark-to-market fair value accounting and its inherent procyclicality. The issue of conflicts of interest with regard to accounting firms and their relations with clients re-emerged, and the European Commission sought to mandate rotation of auditors, promote joint audits combining smaller accounting firms with the Big Four, ensure greater transparency and even force the Big Four accounting firms to abandon their consultancy activities. The final EC directive in 2014 prohibited certain non-auditing activities by accountancy firms with regard to clients, ‘including tax advice and services linked to the financial and investment strategy of the audit client’ (European Commission, 3 April 2014). It also established the Committee of European Auditing Oversight Bodies, which has been given the responsibility, amongst other things, of ensuring that the ethical conduct and internal quality controls of auditors meet certain standards. Similarly, in the US, the Public Company Accounting Oversight Board (PCAOB) sought to widen its remit in 2011 by attempting to introduce not only mandatory audit partner rotation, but also full audit firm rotation (Campbell-Verduyn 2014, 192).

Attempts to reform global accounting practices have encountered stiff resistance and been significantly watered down. In the US, it has been argued that, due to a lack of rigorous statistical analyses, the PCAOB has ‘failed in making audit firm quality more transparent’ and one study has indicated that ‘less is now known about audit firm quality than was the case under the pre-SOX regime’ (Bainbridge 2012, 186). Moreover, private interests and the issue of regulatory capture were once again evident when a bi-partisan bill was passed by an overwhelming majority in the House of Representatives specifically prohibiting the PCAOB from making the rotation of auditing firms mandatory—effectively killing off any attempts to break long term accounting firm-client relations (Tysiac 2013). It is estimated that the Big Four spent approximately $9.4 million in lobbying to dilute the European Commission’s initiative (Campbell-Verduyn 2014, 191). In the final European Directive on Statutory Audit, the initiative for joint audits was absent and the client-audit relationship limit was extended to ten years in the first instance with Member States permitted to ‘choose to extend the ten year period up to ten additional years if tenders are carried out’ (European Commission 3 April 2014). At the international level, differences remain concerning the mark-to-market accounting approach. Although the International Accounting Standards Board accepted a modified form of this approach for certain assets in June 2009, it has been fiercely opposed by Anglo-Saxon countries 2011 (Campbell-Verduyn 2014, 191).

Underpinning market governance is a reliance on the corrective effects of the market—with the ultimate sanction of financial ‘death’ at the corporate level in the form of bankruptcy. The reforms have therefore also centred on ensuring the continuing function of the financial system even if large financial institutions should be declared bankrupt, thus reducing the pressure on states to bail out institutions rather than allow market mechanisms to do their work. Many of the restrictions now being considered by the US in order to avoid the ‘too big to fail’ dilemma involve strengthening domestic financial regulations. American banks will be limited in size through the Dodd-Frank restriction on mergers which states that for any merger total liabilities must not ‘exceed 10 percent of aggregate consolidate liabilities of all financial companies in the United States’ (Acharya  2010, 186). Moreover, the Act places significant restrictions on emergency bailouts, with lending prohibited for any ‘individual, partnership, or corporation’, with lending limited to ‘participant(s) in any program or facility with broad-based eligibility’ (Acharya 2010, 58). The objective is thus to move away from individual bail-outs and the moral hazards said to accompany such help towards the general objective of providing liquidity to the financial system. In addition, the Act ensures that when the Federal Reserve acts as lender of last resort the costs are not borne by the public by stipulating that ‘the security for emergency loans is sufficient to protect taxpayers from losses and that any program is terminated in timely fashion’ (Acharya  2010, 58).

Furthermore, the Financial Stability Board (formerly the FSF and expanded to include all of the G20) is also playing a central role in addressing the ‘too big to fail’ question of systemically important financial institutions (Helleiner 2010). Its central tasks are to identify those financial institutions said to be systemically important (twenty-nine have been identified),introduce preventative measures and ensure that effective resolution regimes have been put in place in the case of bankruptcy (‘living wills’). The latter task actually involves two contingency plans. The first involves ‘funding plans and the use of contingent capital instruments as well as the sale of assets and/or business lines’ if confronted by extraordinary losses or a loss in investor confidence (Giles 2009). The second plan relates to winding down the business in the event of bankruptcy, which would encompass far greater detail concerning balance sheets, information concerning the relationship with affiliates and emergency measures that would ensure the continuation of business services for clients during the wind down of the institution. (Dodd-Frank Act 2010; Financial Services Act 2010).

To this end, the FSB has set higher capital adequacy requirements for these institutions to ensure that during difficult times they have a greater loss absorption capacity. It has also established an international standard for resolution in the case of a critical failure of any one of these financial institutions. This essentially entails making sure all national resolution arrangements are such as ‘to enable authorities to resolve failing financial firms in an orderly manner and without exposing the taxpayer to the risk of loss’ (Financial Stability Board November 2011, 2). Such increases in loss absorption capacity and effective winding down arrangements are essentially aimed at lowering the overall risk within the international system (Financial Stability Board October 2010; European Commission May 2010). Financial collapse is made less likely, but should it happen it is hoped that the orderly resolution of financial affairs will limit the risk of contagion. It also reinforces the regulatory principle of arms-length governance by making it less likely that states will intervene to shore up a failing institution. Financial institutions are therefore constantly confronted by the possibility of financial death should they fail to comply with regulations and/or take unwarranted risks, thus ensuring the proper functioning of the regulatory mechanism. Once again, these reforms are being reinforced in regional structures with the European Systemic Risk Board and the European Supervisory Authorities, for example, currently working towards a common framework concerning these ‘resolution regimes,’ and the FSB establishing a process of peer review to ensure consistency across states (The Economist 18-25 September 2010, 91-3). As we can see, while financial regulation parameters have been strengthened they remain relatively weak.

The Emergence of a Pre-emptive Regime

As was pointed out in the introduction there is a growing literature that has identified an increasing emphasis in various policy spheres on precaution and pre-emption. This newfound emphasis has arisen from the growing recognition of both the complexity of natural and social systems and the potential for cataclysmic events to emerge that are beyond our immediate control. Such writings bring to our attention the greater emphasis on precaution and the need to ‘intervene in emergence precisely because of uncertainty linked to massive consequences’ (O’Malley 2013, 188). Complexity often produces radical uncertainty, which goes beyond the realms of risk calculations and recognises the possibility of ‘unknowable contingencies – events for which it is impossible to assign a probability distribution on the basis of past frequencies’ (Cooper 2010, 173). As a result, the precautionary principle often requires pre-emptive or ‘weatherman’ policies identifying potential dangers and attempting to reduce the probability of them turning into actual threats by acting in advance of the event (Rasmussen 2006, 101). As Melinda Cooper points out such pre-emption ‘exhorts us to respond to what we suspect without being able to discern; to prepare for the emergent, long before we can predict how and when it will be actualized; to counter the unknowable, before it is even realized’ (2006, 120). 

Pre-emption differs from prevention in that it involves ‘pre-emptive judgement’ and engagement in speculative activities, acting without knowing if the conditions identified will actually develop into a full blown crisis (Andenas and Chiu 2014, 456-8). Temporally, pre-emption focuses on imminent crises, attempting to identify the emergence of an event and nipping things in the bud so that potential issues are identified and dealt with before they have an impact. As demonstrated below, pre-emption therefore requires a highly intensive form of surveillance for two reasons: in an environment of uncertainty, as much information as possible needs to be acquired; and the imminent nature of threats means that such information needs to be gathered in as rapid a fashion as possible.
As argued above, although the reforms have tightened the regulatory risk parameters when compared to the pre-crisis situation, they still remain historically low (Tarullo 2008, Figure 2.1). However, a pre-emptive form of financial governance is emerging at the global, regional and national levels, which may partly compensate for the lack of radical reforms in other areas. Some of the elements of this surveillance can be found in earlier reforms in the aftermath of the Asian crisis, with the IMF implementing early warning models since 1999 for emerging economies in an attempt to predict currency and balance of payments crises (Berg, Borensztein and Patillo 2004, 4). At the same time, the period after the Asian crisis also witnessed a widening of IMF surveillance from a ‘relatively narrow focus on fiscal, monetary, and exchange rate policies to a broader purview encompassing external vulnerability assessments, external debt sustainability analyses, financial sector vulnerabilities, and structural and institutional policies that have an impact on macroeconomic conditions’ (IMF August 2004, 5). Similarly, stress testing by the IMF under its Financial Sector Assessment Programme (FSAP) was under way by 2001 (Haldane 13 February 2009, 4).

However, since the crisis of 2007-2008, the intensity, breadth and coordination of this preemptive? surveillance has grown substantially. Key amongst such reforms is a new emphasis on multilateral surveillance and the Integrated Surveillance Decision to implement it that took effect in January 2013 (which will be carried out in addition to the previous bilateral surveillance). This reform includes a new emphasis on ‘global economic and financial stability’ at the global and individual level, but also focuses on ‘spillovers arising from policies of individual members’ that may affect global stability (such as exchange rate, monetary, fiscal and financial sector policies) (IMF June 2012, 12). In 2009, the Vulnerability Exercises, which were previously limited to emerging markets, were expanded to include advanced economies—the new Vulnerability Exercises for Advanced and Emerging Economies (VEAEE)—and the IMF has introduced a Low-Income Country Vulnerability Exercise to assess the impact of external shocks. (IMF 2009, 39; IMF March 2011). 
In addition, the IMF and FSB have incorporated these vulnerability exercises into the early warning exercises (EWEs), which will be conducted on a semi-annual basis (Independent Evaluation Office 2011, 18). The IMF and FSB are now cooperating on conducting EWEs, with the FSB taking the lead in analysing vulnerabilities in the financial sector and the IMF concentrating on macro-economic analysis (Lombardi 2012, 7). The FSB is charged with attempting to identify issues before they become too much of a threat, pre-empting possible problems by engaging in remedial action by either recommending adjustments to risk exposure or warning entities that they have failed to comply with international standards. Such surveillance now involves the detection of ‘problems proactively and interven[ing] early to reduce the impact of potential stresses on individual firms and therefore on the financial system as a whole’ (Financial Stability Board, November 2010). In so doing, it not only relies on the FSAPs and RAMs but also, echoing Foucault’s supervision of supervisors, conducts peer reviews regarding the implementation of reforms by states, providing ‘an opportunity for FSB members to engage in dialogue with their peers and to share lessons and experiences’ (Vestergaard 2009, 110; Financial Stability Board, 7 February 2011, 2). The FSB thus plays a key role in the surveillance of the global economy as it is tasked with identifying and monitoring potential risks and conducting ‘early warning’ stress tests to spot any potential problems. 

In terms of fiscal risks, the EWE concentrates on public debt, persistent fiscal imbalances, sovereign default risk and the probability of fiscal crises. The EWE also examines the balance sheets of corporate entities in order to gauge the leverage, liquidity and profitability of the corporate sector as a whole. Moreover, it now closely monitors real estate and stock prices for the possible emergence of asset bubbles. In determining financial market risk attitudes, the EWE assesses the prices of assets, but also takes into account the judgement of its staff regarding general market sentiment (IMF September 2010, 20-7).

The EWE also now incorporates spillover and contagion analysis of systemically important financial institutions and macroeconomic scenario mapping of potential shocks to the economic system. With regard to contagion, the EWEs cover three areas. In the first of these areas, the EWE examines the dependence ‘among major financial institutions, corporations or sovereigns’ with regard to various financial instruments (credit, equity, exchange rates and interest rates) by estimating the possible effects of distress of one entity on the others (IMF 2010, 34). In addition, it examines cross border lending and the systemic effects arising from the effects of financial problems in debtor countries, the resulting losses and deleveraging by international banks and the ramifications for inter-bank lending, in other words the amplification of deleveraging (IMF 2010, 35-6).

The limitations of dealing with uncertainty through such intense surveillance and pre-emption are not lost on these institutions. Indeed, the report on early warning exercises’ methodologies points out that ‘in a complex global economy, there is almost no limit to the range of conceivable risks, and IMF staff are under no illusions that the EWE could capture all those to which policy-makers should remain alert. There is clearly a possibility that global developments could yet again take an unexpected turn, despite best intentions and efforts behind the exercise’ (IMF 2010, 41). Yet, despite this uncertainty and the possibility of generating ‘misses’ as well as ‘hits’, the report stresses that ‘it is better to be prepared for risks that do not materialize than to count on luck to see one through’ (Ibid.).

Similar moves regarding surveillance and pre-emption are afoot at the European level. The President of the European Commission announced the creation of a European Systemic Risk Board (ESRB) and the European Supervisory Authorities (ESAs) as part of the new European System of Financial Supervision. The former includes the head of each national central bank and will oversee macro-prudential policy, providing both early warning with regards to systemic threats at the national and regional level and recommendations to counter such trends.
  To this end, it receives regular analysis from the European Central Bank identifying systemic risks and ‘possible “triggers” that could lead to the crystallization of those risks.’ It also benefits from the European Commission’s notes on macro economic surveillance and systemic risk (McPhilemy and Roche, 2013: 33). Just as important is the reliance on the aforementioned European Supervisory Authorities to conduct system wide stress tests, provide bi-annual reports on identifiable risks in each of the sectors and produce risk dashboards in their area of competence.
 Although the ESRB cannot issue binding instructions to European national authorities, it can make its warnings and recommendations public to increase its ‘compliance pull’ (McPhilemy and Roche 2013, 20). In addition, its surveillance powers are relatively strong given that it is within its mandate to request obligatory data from individual financial institutions (McPhilemy and Roche 2013, 21).

From these various inputs alongside work by their Advisory Technical Committee, the ESRB analyses overall macro risk arising from GDP growth, public finances, current account balances, levels of debt, unemployment rates, commodity prices etc.  (McPhilemy and Roche 2013, 35) It also assesses credit risk – not only arising from the creditworthiness of industry and households, but also residential property prices, yields on corporate bonds and lending in foreign currencies (McPhilemy and Roche 2013, 35). At the same time, it is tasked with identifying market risks such as equity price volatility, short and long term interest rates and price to earnings ratios (McPhilemy and Roche 2013, 33). As the Chair of the ESRB has made clear on several occasions, it is essential for the organization to have ‘the scope to act early and effectively before the build-up of significant imbalances or unstable interconnections, having regard for unintended consequences. This requires a framework that supports the use of the most effective policy tools, for a given risk, in a pre-emptive, timely and efficient manner’ (Draghi 29 March 2012).

Although, the ESRB was not very active in the first round of European stress tests in 2011, it is now playing its originally intended stronger role alongside the EBA in setting up adverse scenarios to test the banking sectors resilience to financial shocks (McPhilemy and Roche 2013, 47).  These stress tests involve one hundred and twenty-four banks across all twenty-eight member states (EBA 2014). The most recent scenario, which has been developed for the 2014 stress test in cooperation with the European Banking Authority, establishes a hypothetical case where GDP drops by 7 per cent by 2016 in the core EU countries, unemployment rises to 13 per cent, banks are confronted with a jump in bond yields ranging from 137 to 380 basis points and house prices fall by 20 per cent (EBA, 29 April 2014). Any banks failing these tests will be required to increase their capital adequacy levels within nine months of the results (EBA 29 April 2014).

During the euro crisis it became ever more apparent how vulnerable some banks in the Eurozone actually were to financial shocks. The vulnerabilities in the banking sector combined with high levels of sovereign debt which led to ever higher yields being offered on government bonds eventually resulted in the recognition that the mutualisation of debt and therefore a Banking Union for the Eurozone was needed for the Union to survive (Djankov 2014, 148). In 2012, this concern resulted in the Single Supervisory Mechanism through which the ECB will monitor the largest banks, the Single Resolution Mechanism in order to ensure the orderly resolution of failing banks and a common rulebook establishing a legal framework that all Eurozone banks to abide by (as well as the Outright Monetary Transactions to lower sovereign bond yields). 

Many of the surveillance tasks of the Single Supervisory Mechanism will involve cooperation with the member states of the Eurozone and on-site inspections of banks (EU, 15 October 2013: Art 12(1)). It will also bring greater consistency across the Eurozone by developing standard frameworks of analysis, particularly a common risk assessment analysis. Such harmonisation is required if this new body is to fulfil one of the key responsibilities it is tasked with: the establishment of an early warning mechanism to ensure ‘early intervention where a credit institution or group in relation to which the ECB is the consolidating supervisor, does not meet or is likely to breach the applicable prudential requirements’ (EU, 15 October 2013: Art 4(1)i). Alongside its interventionary powers and the Single Resolution Mechanism, it is hoped that the new body will help pre-empt any emerging crisis (Ravoet March 2014, 13). 
Such pre-emptive surveillance is also apparent at the national level. Indeed much of the surveillance at the higher tiers of governance depend upon so called National Competent Authorities in the financial sphere. In the UK, new regulation will herald the creation of both a macro-prudential Financial Policy Committee and a micro-prudential Prudential Regulatory Authority. The former will be tasked with attempting to identify systemic risks and cyclical imbalances while the latter’s main objective will be to ‘promote the stable and prudent operation of the financial system through the effective regulation of financial firms’ (Freshfields Bruckhaus Deringer, 2010, 2). Although such authorities play an instrumental role in providing information and conducting stress tests that feed into higher tiers of governance, they may, of course, carry out such exercises separately. For example, the UK will carry out a more severe stress test on its banking sector than the overlapping one that must be carried out for the ESRB. In so doing, it will present a scenario of residential property prices falling by 35 per cent and commercial property falling by 30 per cent, interest rates rising from 0.5 per cent to 4 per cent, a fall in sterling of 30 per cent and almost a doubling in the unemployment rate (Fleming April 29 2014). 
In the US, systemically important financial institutions will now be monitored by the Financial Stability Oversight Council (FSOC), an organization tasked with ‘supervision of all firms big enough to threaten overall stability’ (The Economist 20-26 June 2009). The powers invested in the FSOC will be substantial, capable of significantly lowering the leverage levels of any company deemed to pose a significant threat to the system as a whole and of making recommendations to the Federal Reserve concerning: capital; leverage; liquidity; and risk management if it identifies unacceptable risks within the system (Brief Summary Of The Dodd-Frank 2010). 

In unison with this oversight, a research office is to be set up under the auspices of the Treasury to scan the horizon for emerging risks within the system and to publish its findings on a regular basis (Brief Summary of The Dodd-Frank 2010). At the same time the Federal Reserve has led the way in conducting adverse scenario stress tests under the Supervisory Capital Assessment Program (SCAP). These enhanced pre-emptive measures have enjoyed some demonstrable successes. In fact the first test after the crisis in 2009 had a major stabilizing effect throughout the financial system, despite the severity of the more adverse scenario (Langely 2013). This was not an unintended outcome and was largely due to the transparent nature of the process and to ‘making capital available to banks that were unable to raise from private sources the amounts necessary for them to continue to function as effective financial intermediaries’ (Tarullo 2009, 2).
Conclusion
Economic rationality is not only surrounded by, but founded on the unknowability of the totality of the process. Homo oeconomicus is the one island of rationality possible within an economic process whose uncontrollable nature does not challenge, but instead founds the rationality of the atomistic behavior of homo oeconomicus. Thus the economic world is naturally opaque and naturally non-totalizable. (Foucault 2008, 282).

Rather than triggering a radical reconstitution of the economic realm, the reforms that have followed the crisis have sought to strengthen the financial regulatory mechanism
s outlined above. The implemented solutions have established a stricter risk framework for financial activity in the hope that these more restrictive parameters create a stable homeostatic system. The emphasis has thus followed a Foucauldian paradigm, establishing new parameters of risk that are thought to be ‘within socially and economically acceptable limits and around an average that will be considered as optimal for a given social functioning’ (Foucault 2007, 20). However, since the crisis, there have been clear examples of private actors using their financial clout to lobby governments and/or using their functional power (the power that derives from their providing a critical function for smooth operation of the financial system) to influence various financial reforms. As a result, the reforms have struggled to ensure that the self-corrective mechanisms that are so essential for the smooth running of the financial system are fit for purpose.

At the same time, there has been an intensification of surveillance and pre-emptive activities alongside a higher degree of coordination between various supervisory bodies since the crisis—to the extent that we can speak of the emergence of a pre-emptive regime. The aim of this emphasis on pre-emption is to search ‘over the horizon’ for activities that may potentially produce systemic risk and to take remedial action, such as, recalibrating risk parameters, increasing capital adequacy or monitoring innovatory financial instruments. One could see the positive effects of such monitoring and coordinated action in September 2011 when the Central Bank intervened to ensure dollar liquidity to counter the negative impact of the Euro crisis. (Aitkens 15 September 2011).

The regulatory and pre-emptive aspects of reform have the potential to be mutually reinforcing. By establishing a set of bodies that constantly look out for activities that may potentially produce systemic risk, the reforms provide an opportunity for introducing remedial action before they induce a crisis, such as, recalibrating risk parameters, increasing capital adequacy or monitoring innovatory financial instruments. However, although this surveillance combined with pre-emptive policies is designed to complement the regulatory mechanism, it also introduces certain contradictory tendencies into this form of financial governance, the full consequences of which are yet to be seen. 
At the same time, one can apply Steuart’s analysis to reveal the paradoxes associated with government intervention in the financial system. The plethora of governing bodies and the detailed surveillance that is carried out may be focusing too much on the complexity of the financial system, rather than identifying the most important sources of instability. Their analysis could end up being precisely wrong rather than roughly right (Haldane 13 February 2009, 2). Worse still, their actual activities may induce instability rather than the converse. As Melinda Cooper points out, the paradox of pre-emptive policies is that ‘catastrophe risk places us in the uncomfortable position of having to take drastic and immediate action in the face of an inescapably elusive, uncertain threat, decisions which may in turn generate their own incalculable dangers’ (2006 119). One only needs to examine market reactions to the Federal Reserve’s stress tests in 2009 and 2014 to see Steuart’s paradox at work. In a highly volatile environment in the aftermath of the financial crisis, the highly transparent stress test had the effect of calming the financial market. Yet, in March 2014, it had precisely the opposite effect. A greater emphasis on qualitative factors with regard to banks’ ability to evaluate their own risks lead to the rejection of Citigroup and the American operations of HSBC, RBS Citizens and Santander plans, shares plunged and volatility ensued (The Economist, 29 March 2014, 75). It may be for this reason that in an emergency, the recently created ESRB ‘will issue a confidential warning to the European Council’, rather than make its analysis public (CMS March 2012). 
Additionally, the reliance on tighter risk parameters may increase the levels of correlation risk throughout the system because it still relies on assessing risk-weighted assets to capital ratios. The herd like behaviour that occurs during crises may be amplified as each individual institution reassesses its risk exposure upwards with an ensuing credit freeze similar to that experienced in 2007-2008. Tighter regulation also appears to have pushed borrowers into taking out far more loans directly with non-bank entities investment funds, such as, insurance firms and pension funds. The sector has ballooned from ‘$26 trillion in 2002 to $71 trillion in 2012’ (The Economist 10-16 May 2014, 5). In other words, government intervention can create or exacerbate the very problems they are designed to solve.
Finally, each major crisis tends to emerge from a relatively unique concatenation of events. Using the past as an indicator of future crises can only be applied in the abstract. As such, attempts at establishing a macro-prudential regulatory framework with the objective of calculating and controlling systemic risk will always be prone to miscalculation and misjudgements and are unlikely to prevent another crisis occurring in the long run - ‘Uncertainty cannot be controlled because its outcomes are unknown and unknowable’ (Gray and Hamilton, 2006, 20). 
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� Foucault further adds, there is ‘the appearance in this new art of government of mechanisms with the function of producing, breathing life into, and increasing freedom, of introducing additional freedom through additional control and intervention’ (Foucault 2008, 67).


� ‘The field of interventions for security dispositifs is organized around the following question:  “How should things circulate or not circulate?”’. Foucault defines a security dispositif as a ‘heterogeneous ensemble consisting of discourses, institutions, architectural forms, regulatory decisions, laws, administrative measures, scientific statements, philosophical, moral and philanthropic propositions’ (Foucault 1980, 194).


�  The capital requirement of 7% of risk-weighted assets will be comprised of ‘a minimum common-equity target of 4.5% of assets, to be reached by 2015, plus a “conservation buffer” of 2.5% of assets (which can be drawn upon with restrictions in times of stress) to be in place by 2019’. The total tier 1 capital which includes common equity will be 8.5% (The Economist 18-20 September 2010, 89; Basel Committee on Banking Supervision June 2011).


� For example the German Corporate Governance Code of 2002, the French Financial Security Law of 2003 and the Japanese Financial Instruments and Exchange Act of 2006.


� Although they could still prepare a client’s tax returns.


� Although it should be pointed out that a 7 year rotation was supposed to be a commonly adopted standard in the industry anyway.


�  ‘Whilst ESRB recommendations are not legally binding they cannot simply be ignored. Addressees of recommendations must state whether they agree with the recommendation or not. If they agree, the addressees are expected to communicate what action they are taking whilst if they disagree and choose not to act, the reasons for inaction must be properly explained’. Refer to Section 3, point 49 in (House of Commons Treasury Committee November 2011).


� The ESA is made up of three constitutive elements arising from the transformation of previous committees: the European Banking Authority (EBA); the European Insurance and Occupational Pensions Authority (EIOPA); and the European Securities and Markets Authority (ESMA).
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