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Identification of the Parties Under the Rotterdam Rules
By Belma Bulut

The Rotterdam Rules were created to provide uniformity, modernise the law
governing the international carriage of goods wholly or party by sea and answer the
industry’s needs. As international carriage of goods by sea no longer simply involves
the shipper and the carrier, the Rotterdam Rules furthermore focus on the other actors
involved in the carriage process either by the carrier, such as maritime performing
parties, or the shipper such as the consignee. In addition to regulating the rights,
obligations and liabilities of the carrier and the shipper, the Rotterdam Rules also
contain provisions related to the obligations and liabilities of the maritime performing
parties, and the rights, obligations and liabilities of the documentary shipper and the
consignee. Therefore the binding character of the new Convention will be broader and
if it enters into force the issue of identification will arise regarding to the parties

included its scope.

For the purpose of this thesis, the word “parties” refers to the carrier (Article 1(5)),
maritime performing party (Article 1(7)), shipper/documentary shipper (Articles 1(8)-
1(9)) and consignee (Article 1(11). And, the main objective of this thesis is to analyse
how these parties will be identified under the Rotterdam Rules when the applicable
law is English law. The Convention includes provisions on the definition of these
parties and provides specific provisions related to identification of some of these
parties. To shed some light on the issue of identification of the parties, the thesis

comprehensively examines these provisions with the aid of applicable law.
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CHAPTER 1: INTRODUCTION

1.1- Background

On 11™ December 2008, the United Nations General Assembly formally adopted a
new Convention; the “United Nations Convention on Contracts for the International
Carriage of Goods Wholly or Partly by Sea”, known as the Rotterdam Rules. The
Rotterdam Rules are not in force yet; they will enter into force “on the first day of the
month following the expiration of one year after the date of deposit of the twentieth
instrument of ratification, acceptance, approval or accession.”' Although the
Convention has been opened for signature since September 2009, as at the submission
of this work only Spain in 2011, Togo in 2012, and Congo in 2014 have ratified

them.?

The Rotterdam Rules were created to provide uniformity, modernise the law
governing the international carriage of goods wholly or partly by sea and answer the
industry’s needs.’ Currently, the law governing international carriage of goods by sea
is a patchwork of the three different carriage of goods by sea Conventions in force:

the Hague Rules," the Hague-Visby Rules,” and the Hamburg Rules;® and there are

' Art 94 of the Rotterdam Rules.

2 http://www.uncitral.org/uncitral/en/uncitral texts/transport goods/rotterdam status.html accessed
02.09.2015. Related to ratification of the Rotterdam Rules, the “wait and see” attitude has adopted thus
most nations are waiting for the ratification of the US. See MH Carlson, ‘US Participation in Private
International Law Negotiations: Why the UNCITRAL Convention on Contracts for the International
Carriage of Goods Wholly or Partly by Sea Is Important to the United States’ (2009) 44 Tex. Int’l L. J.
269, 273; CD Hooper, ‘Ratification of the Rotterdam Rules and Their Implications for International
Shipping’ http://www.skuld.com/documents/library/beacon/beacon 2 2012 rotterdam rules.pdf
accessed 16.07.2015. For the position of signatories see
http://www.rotterdamrules.com/content/introduction accessed 16.07.2015. Although, in 2010,
American Bar Association prepared a report to support the ratification of the Rotterdam Rules until
now the US has not taken any further step for the ratification.
http://www.americanbar.org/content/dam/aba/migrated/UN Rotterdam Rules 2.authcheckdam.pdf
accessed 16.07.2015.

? Opening clauses of the General Assembly Resolution 63/122 (11 Dec. 2008).

* International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, Aug.
25, 1924 (hereinafter the Hague Rules).

> Protocol to Amend the International Convention for the Unification of Certain Rules of Law Relating
to Bills of Lading, Feb. 23, 1968 (hereinafter the Hague-Visby Rules), entered into force June 23, 1977.
% United Nations Convention on the Carriage of Goods by Sea, Mar. 31, 1978 (hereinafter the Hamburg
Rules), entered into force Feb. 14, 1984.




also national regimes’ and regional regimes® as well. The Hague Rules were adopted
in 1924 and they reflected the conditions of that time, therefore the recent changes in
technology, particularly the container revolution,® made them out-dated and
inadequate to satisfy the needs of modern trade.'” The container revolution triggered
the emergence of multimodal carriage, and ever since the mid-1950s multimodal

carriage has increased dramatically."'

In the early days of the container revolution, in 1968, the Visby Protocol was created
to meet the industry’s needs. However, the Visby Protocol only amended the Hague
Rules in a limited respect.'” The new development in technology, multimodal
transport and developing interests of third world countries in international transport
led to the creation of the Hamburg Rules in 1978." Although the Hamburg Rules
introduced some innovations, such as the extended scope of application (Article 2(1)),
special rules for jurisdiction and arbitration (Articles 21-22), the major commercial
nations, such as the US, have not showed any interest in adopting them.'* The
existence of three different Conventions on the same issue at the same time, has
caused fragmentation, and whilst the Hague and Hague-Visby Rules are popular

among major commercial nations, such as the US, the UK, Germany, the Hamburg

7 As an example Sturley gives Chinese law. See MF Sturley, ‘Transport Law for the Twenty-First
Century: An Introduction to the Preparation, Philosophy, and Potential Impact of the Rotterdam Rules’
(2008) 14(6) JIML 461, 463 n 15.

¥ Such as New Scandinavian Maritime Code 1994 applied in Nordic countries.

® The use of containers began in the mid-1950s. See M Levinson, The Box: How the Shipping
Container Made the World Smaller and the World Economy Bigger (Princeton University Press 2006)
1 et seq.; B J Cudahy, Box boats: How Container Ships Changed the World (Fordham University Press
2006) 27 et seq.

109G van der Ziel, ‘The UNCITRAL/CMI Draft for a New Convention Relating to the Contract of
Carriage by Sea’ (2002) 25 Transportrecht 265, 265-266; MF Sturley, ‘The History of COGSA and the
Hague Rules, (1991) 22(1) JIMLC 1; Sturley, ‘Transport Law for the Twenty-First Century’ (n 7) 469;
MF Sturley, ‘General Principles of Transport Law and the Rotterdam Rules’ in MD Giiner-Ozbek (ed),
The United Nations Convention on Contracts for the International Carriage of Goods Wholly or Partly
by Sea: An Appraisal of the Rotterdam Rules (Springer 2011) 78 et seq.

""UN Doc., A/CN.9/WG.III/WP.29 paras 18, 25. For the statistics on the growth of container trade see
http://unctadstat.unctad.org/wds/TableViewer/tableView.aspx accessed 05.07.2015; D Bernhofen and
others, ‘Estimating the Effects of the Container Revolution on World Trade’ (Feb 2013) CESifo
Working Paper No. 4136 http://papers.ssrn.com/sol3/papers.cfm?abstract id=2228625 accessed
05.07.2015

'2 Such as the scope of application was slightly extended (Art X of the Hague-Visby Rules), limits of
limitation were increased (Art IV(5)(a) of the Hague-Visby Rules), the container clause was inserted in
the Rules (Art IV(5)(c) of the Hague-Visby Rules).

" DC Frederick, ‘Political Participation and Legal Reform in the International Maritime Rulemaking
Process: From the Hague Rules to the Hamburg Rules’ (1991) 22(1) JMLC 81, 99-103; JAE Faria,
‘Uniform Law for International Transport at UNCITRAL: New Times, New Player, and New Rules’
(2009) 44 Tex. Int’1 L.J. 277, 298 et seq.

' Faria (n 13) 301-302; Sturley, ‘Transport Law for the Twenty-First Century’ (n 7) 469.




Rules are popular among the countries that represent very small portion of world

trade.”

As a result of this background, the Rotterdam Rules were created. In order to achieve
their aim to modernise the law governing international carriage of goods by sea and
answer the industry’s needs, they contain comprehensive and inclusive provisions. To
embrace all in precise detail and provide clarity and certainty, the Convention
contains 96 extremely long and complex provisions, as well as a long list of

definitions, which also contains provisions for the definitions of the parties. The table

below shows how

the

parties  are

defined

under each Convention.

The Hague and Hague
Visby Rules

The Hamburg Rules

The Rotterdam Rules

Art I1(a): ““Carrier”
includes the owner or the
charterer who enters into a
contract of carriage with a
shipper”

Art 1(1): ““Carrier” means
any person by whom or in
whose name a contract of
carriage of goods by sea has
been concluded with a
shipper.”

Art 1(5): ““Carrier” means a
person that enters into a
contract of carriage with a
shipper.”

Art 1(2): ““Actual carrier”
means any person to whom
the performance of the
carriage of the goods, or of
part of the carriage, has
been entrusted by the
carrier, and includes any
other person to whom such
performance has been
entrusted.”

Art 1(7): ““Maritime
performing party” means a
performing party to the extent
that it performs or undertakes
to perform any of the carrier’s
obligations during the period
between the arrival of the
goods at the port of loading of
a ship and their departure from
the port of discharge of a ship.”

Art 1(3): ““Shipper” means
any person by whom or in
whose name or on whose
behalf a contract of carriage
of goods by sea has been
concluded with a carrier, or
any person by whom or in
whose name or on whose
behalf the goods are
actually delivered to the

Art 1(8): ““Shipper” means a
person that enters into a
contract of carriage with a
carrier.”

Art 1(9): ““Documentary
shipper” means a person, other
than the shipper, that accepts to
be named as “shipper” in the
transport document or

'S MF Sturley, ‘Uniformity in the Law Governing the Carriage of Goods by Sea’ (1995) 26(4) IMLC

553, 560 et seq; Sturley, ‘General Principles of Transport Law and the Rotterdam Rules’ (n 10) 69. For
the list of the countries that parties to the Hague, Hague-Visby and Hamburg Rules see CMI Yearbook
2009, http://www.comitemaritime.org/Uploads/pdf/CMI-SRMC.pdf accessed 30.03.2015.




carrier in relation to the electronic transport record.”
contract of carriage by sea.”

Art 1(4): ““Consignee” Art 1(11): ““Consignee”
means the person entitled to | means a person entitled to
take delivery of the goods.” | delivery of the goods under a
contract of carriage or a
transport document or
electronic transport record.”

As seen from the table, while the Hague and Hague-Visby Rules only define the
carrier, the Hamburg Rules define the carrier, shipper and consignee, and further
introduce the notion of actual carrier. However, the Rotterdam Rules take a further
step and in addition to defining the carrier, shipper and consignee, they introduce the
concept of maritime performing party, which is a broadened version of the notion of
actual carrier, and the concept of documentary shipper. More importantly, the
Rotterdam Rules contain a specific provision, Article 37, for the issue of identification
of the carrier and a chapter, Chapter 9, on delivery of the goods, which is closely

related to the identification of the consignee.

If the Rotterdam Rules enter into force, these new definitions, concepts and other
provisions related to identification of the parties, could trigger the question “how will
the parties be identified under the new regime?” This thesis will use this question as
its base, and will analyse all provisions related to identification, in order to postulate a
method for how the carrier, maritime performing party, shipper/documentary shipper

and consignee will be identified under the Rotterdam Rules.

1.2- Aims of the Thesis

The identification issue potentially has a crucial impact on the following matters:



 Bringing an Action'®: In order to recover its damages by bringing an action,
the claimant needs to know whom to sue, therefore identification of the person

to be sued is the first essential step for bringing an action.

 Applying as a Defence'’: The claimant who brings the action must have title
to sue, otherwise the defendant can raise a defence on the basis of lack of title
to sue. For instance, the chapeau of Chapter 7 of the Rotterdam Rules makes it
clear that the shipper’s obligations arise only against the carrier.'® Accordingly
when an action is brought against the shipper, in order to raise a valid defence
on the basis of lack of title to sue, the shipper needs to identify whether the

claimant is the carrier or not.

¢ Performance of Some Obligations'’: The identification issue may also be
important for the performance of some obligations. For example, the carrier is
obliged to deliver the goods to the consignee and to perform its delivery

obligation, the carrier needs to know who the consignee is.*’

* Determination of Place of Jurisdiction and Arbitration": Depending on
the identification of the defendant, the place of jurisdiction and arbitration may
vary, thereby in order to determine the right and most advantageous place for

jurisdiction or arbitration the claimant needs to identify whom to sue first.

Considering the importance of identification, the main objective of this thesis is to
analyse how the parties will be identified under the Rotterdam Rules. For the purpose
of this thesis, the word “parties” refers to the carrier (Article 1(5)), maritime
performing party (Article 1(7)), shipper/documentary shipper (Articles 1(8)-1(9)) and
consignee (Article 1(11). As international carriage of goods by sea not longer
involves just the shipper and the carrier the Rotterdam Rules furthermore focus on the

other actors involved in the carriage process either by the carrier, such as maritime

'® Chapter 2.1.

"7 Chapter 2.2.

'® The chapeau of Chapter 7 of the Rotterdam Rules; Chapter 2.2.1.
' Chapter 2.3.

% Arts 11 and 13(1) of the Rotterdam Rules; Chapter 2.3.4.

*! Chapter 2.4.



performing parties, or the shipper such as the consignee.”” In addition to regulating
the rights, obligations and liabilities of the carrier and the shipper, the Rotterdam
Rules also contain provisions related to the obligations and liabilities of the maritime
performing parties, and the rights, obligations and liabilities of the documentary

shipper and the consignee. **

As an example, the parties involved in international carriage of goods would be

schematically as follows:

SHIPOWNER SELLER
(sub-contractor) (shipper or documentary
shipper)
charterparty carriage
(sub-contract) contract
sub-subcontract
CARRIER
SUB- (e.g. Shlpowper ) contract of sale
SUBCONTRACTOR charterer, freight OR
(e.g. stevedore company) forwarder,
NVOCCMTO)
carriage
contract

BUYER

Sub-contract ) )
(shipper or consignee)

Transport doc.
SUB-CONTRACTOR as the carriage sub-contract of
(e.g. rail/road/air carrier, contract sale

terminal operator)

THIRD PARTY
(consignee)

As the scheme above shows, in addition to the original parties to the contact of
carriage, i.e. the carrier and the shipper, there are other actors involved in the carriage
process, through sub-contracts concluded with either the carrier or the shipper. The
sub-contract chain particularly creates contractual and non-contractual relationships

among the actors, making the issue of identification of the parties more complicated.

**'S Beare, “The Need for Change and the Preparatory Work of the CMI’
http://www.comitemaritime.org/Rotterdam-Rules/0,2748,14832,00.html accessed 29.03.2015.

* For example, for obligations and liabilities of the maritime performing party see Article 19; for
obligations, liability and rights of the documentary shipper see Article 33; for rights and liabilities of
the consignee of a negotiable transport document see Articles 57-58.




In practice, even more actors may be involved in the process, thus the issue of
identification of the parties would inevitably arise. The binding character of the new
Convention will be broader and more complicated, regulating not only the carrier-
shipper relationship but also the role of various intermediaries involved in the carriage
process. Therefore, if the Rotterdam Rules enter into force, the identification of the
maritime performing party, documentary shipper and consignee will become as
important as the identification of the carrier and shipper, and it is hoped that this

thesis will shed some light on the issue of identification of the parties.

The aims of the thesis are summarised as follows:

* The issue of identification of the carrier has been one of the major problems
that cargo claimants come across in practice.>* In order to provide a solution to
the issue of identification of the carrier, the Rotterdam Rules contain a
definition for the word “carrier” and more importantly, they introduce a
specific provision, Article 37, to indicate how the carrier can be identified.”
By analysing the definition of carrier and Article 37 in detail, this thesis aims
to evaluate whether the rules regulated in Article 37 will provide a proper
solution to the issue of identification of the carrier, whether the current
identification of the carrier situation in English law will remain the same or
change in a better or worse way. Article 37 is usually considered a step in the
right direction on the issue of identification of the carrier, and as such, other
than in a few academic works,” it is not usually examined or analysed in
detail. However, this thesis will provide detailed critical analysis on the

provision.

*'W Tetley, Marine Cargo Claims (4™ edn, Thomson Reuters 2008) 565; Scrutton on Charterparties
and Bills of Lading (22" edn, Sweet & Maxwell 2011) para 6-036.

3 Arts 1(5) and 37 of the Rotterdam Rules; Chapter 5.

2 Article 37 is examined in detail in the following academic works; K Atamer, C Siizel, ‘Construction
Problems in the Rotterdam Rules Regarding the Identity of the Carrier’ in MD Giiner-Ozbek (ed), The
United Nations Convention on Contracts for the International Carriage of Goods Wholly or Partly by
Sea: An Appraisal of the Rotterdam Rules (Springer 2011) 155 et seq.; A Kozubovskaya-Pelle, Y
Wang, ‘Who is the Carrier in the Carriage of Goods by Sea? Rotterdam Rules Response from A French
and English Perspective’ (2011) 17(5) JIML 382; S Zunarelli, ‘The Carrier and The Maritime
Performing Party in the Rotterdam Rules’ (2009) 14(4) Unif. L.Rev. 1011; MF Sturley, T Fujita, G van
der Ziel, Rotterdam Rules: The UN Convention on Contracts for the International Carriage of Goods
Wholly or Partly by Sea (Sweet & Maxwell 2010) para 7.044 et seq.



The Rotterdam Rules introduce the concept of “maritime performing party”,
and impose significant obligations upon such party.”” If maritime performing
parties fail to perform their obligations, they will be held jointly and severally
liable with the carrier, against the cargo interests.”® Due to the effect of the
provisions related to obligations and liabilities, the maritime performing party
can be sued under the Rotterdam Rules and if the Convention enters into force,
the issue of identification of the maritime performing party under the
Convention will arise. By analysing the definition of maritime performing
party in detail, this thesis aims to present the extent of the notion of maritime
performing party, which actors would fall within this notion and how the
maritime performing party will be identified under the Rotterdam Rules. There
are some academic works that examine the notion of maritime performing
party and they are critically used in the thesis to assist with the analysis for the

identification of the maritime performing party.”

The Rotterdam Rules contain a definition for the word “shipper” and a
particular chapter, Chapter 7, for the shipper’s obligations.*® Furthermore, they
introduce the concept of “documentary shipper” and impose the same
obligations and liabilities as imposed on the shipper in Chapter 7, upon the
documentary shipper.’' The documentary shipper can be sued in addition to
the shipper, therefore if the Rotterdam Rules enter into force, not only will the
issue of identification of the shipper arise, but also will the issue of
identification of the documentary shipper under the Convention. By analysing
the definitions of the shipper and documentary shipper, this thesis aims to
present the circumstances under which a person can be qualified as the shipper
and documentary shipper, and how these parties will be identified under the

Rotterdam Rules. There are some academic works on the obligations and

7 Arts 1(7), 19 of the Rotterdam Rules; Chapter 6.

*% Art 20 of the Rotterdam Rules.

¥ K Atamer, ‘Construction Problems in the Rotterdam Rules Regarding the Performing Party and
Maritime Performing Parties’ (2010) 41(4) IMLC 469; Zunarelli, ‘The Carrier and The Maritime

Performing Party in the Rotterdam Rules’ (n 26) 1011 ef seq.; F Smeele, ‘The Maritime Performing
Party in the Rotterdam Rules 2009’ 14-15 http://repub.eur.nl/res/pub/23175/maritime_performing.pdf

accessed 20.01.2013; Sturley and others (n 26) para 5.139 et seq.; T Fujita, ‘The Comprehensive

Coverage of the New Convention: Performing Parties and the Multimodal Implications’ (2009) 44 Tex.

Int’l L. J 349.
%% Art 1(8) and Chapter 7 of the Rotterdam Rules; Chapter 7.
1 Arts 1(9), 33(1) of the Rotterdam Rules; Chapter 7.



liabilities of the shipper and documentary shipper,’ but to the best of the
author’s knowledge, this thesis will be the first study to examine the

identification of the shipper and documentary shipper.

* The Rotterdam Rules contain a provision for the definition of the word
“consignee”, they regulate the transfer of the rights and obligations to the
consignee when there is a negotiable transport document, and furthermore
they introduce a chapter, Chapter 9, on the issue of delivery of the goods,
which imposes obligations and confers rights to the consignees.” As the
consignee is given rights and has obligations imposed, it can sue and be sued
under the Rotterdam Rules and if the Convention enters into force, the issue of
identification of the consignee under the Convention would arise. Some of the
provisions on the issue of delivery of the goods regulated in Chapter 9,
Articles 45-47, are directly related to identification of the consignee, therefore
by analysing those provisions along with the definition of consignee, this
thesis aims to evaluate how the consignee can be identified through applying
those provisions; whether those provisions would be sufficient for
identification of the consignee; and how the current situation under English
law related to identification of the consignee would change. There are some
detailed academic works on the issue of delivery of the goods and this thesis
frequently uses them to analyse how the consignee can be identified under the

Rotterdam Rules.’® To the best of the author’s knowledge, this research is

*? For instance, see F Lorenzon, ‘Obligations of the Shipper to the Carrier’ in Y Baatz and others, The
Rotterdam Rules: A Practical Annotation (Informa, 2009) para 27-01 et seq,; S Baughen, ‘Obligations
Owed by the Shipper to the Carrier’ in R Thomas (ed), A New Convention for the Carriage of Goods
by Sea- the Rotterdam Rules: An analysis of the UN Convention on Contracts for the International
Carriage of Goods Wholly or Partly by Sea (Lawtext 2009) 169 et seq.; CD Hooper, ‘Obligations of
the Shipper to the Carrier under the Rotterdam Rules’ (2009) 14 Unif.L.Rev. 885; T Fujita, ‘Shipper
Obligations and Liabilities under the Rotterdam Rules’ http://www.gcoe.j.u-
tokyo.ac.jp/pdf/GCOESOFTLAW-2010-3.pdf accessed 30.03.2013; F Stevens, ‘Duties of Shippers and
Dangerous Cargoes’ in R Thomas (ed), The Carriage of Goods by Sea under the Rotterdam Rules
(Informa 2010) para 11.1 ef seq.; Sturley and others (n 26) para 6.001 et seq.

3 Arts 1(1 1), 57-58, and Chapter 9 of the Rotterdam Rules; Chapter 8.

**'S Lamont-Black, ‘Transferee Liability under the Rotterdam Rules: A Dance between Flexibility and
Foreseeability?’ (2013) 19(5) JIML 387; S Baughen, ‘Misdelivery Claims under Bills of Lading and
International Conventions for the Carriage of Goods by Sea’ in R Thomas (ed), The Carriage of Goods
by Sea under the Rotterdam Rules (Informa 2010) para 9.1 et seq.; C Debattista, ‘Delivery of the
Goods’ in Y Baatz and others, The Rotterdam Rules: A Practical Annotation (Informa 2009) para 43-
01 et seq.; G van der Ziel, ‘Delivery of the Goods’ in A Von Ziegler, J Schelin, S Zunarelli, The
Rotterdam Rules 2008: Commentary to the United Nations Convention on Contracts for the




unique in respect of presenting a joint analysis of identification of the carrier,

maritime performing party, shipper/documentary shipper and consignee.

This thesis is not a comparative study, therefore other than presenting the differences
in the definitions of the parties, it will not make any comparison with the other
previous carriage of goods by sea conventions. This thesis does not aim to focus on
the current problems related to identification or make a comparison with English law,
but uses English law as a tool to show how the new definitions and rules related to
identification of the parties in the Rotterdam Rules could be integrated within English
law, and what possible changes would occur. As indicated above,” the main question
is how the parties will be identified under the new regime, thus this thesis focuses on
the definitions of the parties and the provisions related to identification of the parties,
to achieve its aim of presenting the possible effects of those provisions on the
identification issue. Lastly, it must be noted that obligations and liabilities of the
parties are not the subject of this thesis but will be briefly mentioned as one of the

reasons for the importance of the issue of identification of the parties.

1.3- Legal Methodology Used for the Interpretation of the Rotterdam Rules

As a result of the international treaty nature of the Rotterdam Rules,’ it is necessary
to indicate how English courts will interpret them. Under English law, the
determination of interpretation rules depends on which of the following methods is

used to implement the treaty:

“(a) legislation, the effect of which is to translate into terms of English law the
substantive provisions of the treaty, or so to amend English law as to enable effect to
be given to the treaty; (b) legislation (or subordinate legislation), the effect of which is
to apply the treaty within the framework of a general law designed to form the basis

for the conclusion of the treaty in question; (c) legislation (or subordinate legislation),

International Carriage of Goods Wholly or Partly by Sea (Wolters Kluwer 2010) 189 et seq.; Sturley
and others (n 26) para 8.001 et seq.

> Above part 1.2.

*® Pursuant to Article 2(a) of the Vienna Convention on the Law of Treaties (hereinafter the Vienna
Convention), “ ‘treaty’ means an international agreement concluded between States in written form and
governed by international law, whether embodied in a single instrument or in two or more related
instruments and whatever its particular designation”.

10



the effect of which is to enact directly as part of English law the substantive

provisions of a treaty.” >’

The Hague and Hague-Visby Rules were implemented by appending them to the
Carriage of Goods by Sea Act 1924 and Carriage of Goods by Sea Act 1971
respectively and giving them force of law.*® The UK has not signed or ratified the
Rotterdam Rules but if they are adopted in future, Rainey states that the same method
applied to previous sea Conventions will most probably apply to implement the

Rules.”

The English courts have interpreted the Hague and Hague-Visby Rules on the basis of
broad principles of general acceptation, which consider the international character of
the treaties i.e. not interpreting the Rules narrowly as with national law, but by
considering international spirit, and uniformity with the other jurisdictions.* It is
stated that broad principles of general acceptance are formulated in Articles 31-32 of
the Vienna Convention, which has been applied in the UK since 1980.*' Therefore,
although Article 4 of the Vienna Convention states that the Convention applies “only
to the treaties which are concluded by States after the entry into force of the present
Convention with regard to such States”,** English courts have been applying Articles
31-32 of the Vienna Convention to interpret the Hague-Visby Rules. In the case of the
Rotterdam Rules, if they are adopted by the UK, they will be interpreted in

accordance with the rules expresses in Articles 31-33 of the Vienna Convention.*

Analysing these interpretation rules in detail is beyond the scope of this thesis;

°7'S Rainey, ‘Interpreting the International Sea Carriage Conventions: Old and New’ in R Thomas (ed),
The Carriage of Goods by Sea under the Rotterdam Rules (Informa 2010) para 3.5; M Harakis, ‘From
Treaty to Trial: the Implementation of the Rotterdam Rules’ in R Thomas (ed), The Carriage of Goods
by Sea under the Rotterdam Rules (Informa 2010) para 2.21.

% Carriage of Goods by Sea Act 1924