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Introduction
1. Why look at the East?

Whether it is the jury in America, magistrates in England, assessors in Italy
or African customary courts: in various criminal justice systems of the world
there is some kind of participation of non-legally trained citizens in the process
of decision making in criminal cases. The role of laypersons in the criminal trial
might be more or less active, but for some reason different legal systems based
on very different ideologies seem to have one common notion: that citizens
should have a say in criminal justice.

This paper explores two very different legal systems that are based on con-
trary ideologies, yet come from the same criminal law tradition, i.e. the former
German Democratic Republic and the (now reunified) Federal Republic of Ger-
many. How much say do these systems give their citizens in the administration
of justice? What are the reasons behind any different or common features?

Of course one could ask, what is the use in looking at a legal system that has
been extinguished more than a decade ago and that is not likely to be re-
established in a similar form ever again. For me there are three reasons for this
historical comparison:

Firstly, I want to take a closer look at the past. A reunification of states also
means a reunification of history. The GDR is now part of our common German
history and also of our common European history that, unfortunately, is still
rather Western centralised even today. GDR history, and even GDR legal his-
tory is one of the most fruitful research branches of German history. Neverthe-
less, much of this history is unfortunately read and written under the light of the
present claim of victory of the Western superior system over the “failed” Eastern
system.' Instead of looking at the GDR legal system with the assumption that all
areas are biased, political, and of unlawful injustice, we should instead be open
for critique of the “victorious” system at the same time. A such historical com-
parison may reveal new views on both the GDR and the FRG.

*

I am grateful to Prof. Lee Bridges, Prof. Upendra Baxi, and Prof. John McEldowney who
read an initial draft of this article. The views expressed and any mistakes are attributable
to myself alone.

Not only is history usually written by the victors but as Markovits puts it clearly: History
most of all serves present aims (Markovits 2001, 514).
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Secondly, I believe that the comparison with such a different system coming
from the same legal tradition can reveal a fresh critically look at our own (West-
ern) assumptions and notions of criminal justice. Even if we do not kmo:o.é the
socialist views of law and society, a new perspective can help to explain our
present system. Additionally, it is healthy that we are forced to rethink our as-
sumed basic principles and see if we still can justify our “victorious” system and
Justify this victory over all branches of legal practice. o

Finally, by putting aside the all consuming condemnation of the socialist
criminal justice system and trying to be more discerning as well as critical, m@o.E
the liberal system and West German practice, new perspectives are opened with
regards to the development of our system. .

Thus examination of lay participation is one attempt at using research in
modern legal history to reconsider our historical view of the mmm.ﬁ German past,
rethink our criminal procedures of the present, and draw conclusions for the fu-
ture.

2. The ‘people’s voice’ in Germany

Plato and Aristotle favoured the whole community of oENw:m (i.e. all free
male adults) as constituting the jury trial. Participation in a criminal case was
considered as a basic right of each citizen in a democracy.

a) Middle Ages

Interestingly, in the Old German process, too, it was the whole wo:oémwmw of
free men who would come together to attend the oral and public criminal trial,
called thing. The community of free men (Volksgenossen) So:E. decide about a
sentence suggested by men who were versed in law. Since any crime was under-
stood as a violation of the tribe there was no difference between private law and
criminal law trials. The rules of evidence were strict: the accused could give an
oath that he was innocent and oath mates (Eideshelfer) could swear about his
good character or that his oath was true, but there were no statements m?@.. by
eyewitnesses. Besides, there were ordeals that would demonstrate guilt or inno-
cence ?

During the second half of medieval times, together with En development of
public power criminal law was gradually distinguished from private law mﬁn._ vo.-
came a public matter. The principle of private action was replaced c.% the princi-
ple whereby only the prosecutor could initiate the action. Now, the _c.amm mves-
tigated himself and became prosecutor at the same time - the true inquisition
process.’ Procedures became secret, written and more rational and ordeal was

> Roxin 1998, 520 ff; Richter 1983, 49. .
*  This form of procedure with the judge and prosecutor and even defence counsel in one
person lived on until the 18™ Century.
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replaced by witnesses’ statements. The victim developed from accuser to wit-
ness, the defendant from subject to object of investigation. The advantage of this
was that it stopped the former self-administered justice through feuds. The price
for more rational evidence was that the confession became the only absolutely
reliable proof, which resulted in the extensive application of torture.

In 1532 (following numerous complaints about biased and cruel justice) the
German Reich enacted a Criminal Procedure Code including Criminal Law: the
Constitutio Criminalis Carolina (CCC) which was adopted by many German
states. This law was based on the scientific methods of the Italian, highly devel-
oped law, which had merged Roman and canonical law. With the reception of
the scientific Italian law, the law became more and more remote from the peo-
ple.* The CCC discouraged private accusations and strengthened the inquisitorial
role of the judge. Although the procedures were written and secret there had to
be lay judges present when the judge interrogated the defendant. However, only
rarely did lay or professional judges receive adequate legal training and conse-
quently, case files were often sent to the Oberhof (highest territorial court) or
law schools, neither of which would have even seen the defendant. However, it
was on their recommendations that the sentence was determined. Thus, the in-
vestigating institution differed from the deciding body.*

b) The Enlightenment

With the rise of the absolutist states, laypersons completely disappeared
from the jurisdiction. Instead the influence and direct intervention of the absolut-
ist rulers on the professional and state judges increased dramatically. In the 18"
Century and especially following the French Revolution, enlightenment move-
ment pressed for rationality, humanity and thus the abolition of inquisition and
torture. Public trial, free evaluation of evidence, and the public prosecutor were
introduced. Also the constitution of lay participation in the form of juries was
demanded. It was hoped that the Jjury would help to abolish the absolute gov-
emment’s interference in the jurisdiction. The call for procedural reforms could
not be separated from political claims and the Jury always has been seen as a po-
litical device rather than merely an appropriate tool for finding truth in single
cases.” As a legal instrument it had political importance at the same time.® Hence
it is not surprising that, right from the beginning the jury was both celebrated

and yet condemned at the same time for being an important aspect of representa-
tive democracy.’

Eser 1995, 162,

Roxin 1998, 522.

Eser 1995, 163.
Richter 1983, 53,
Vormbaum 1988, 133.
Riiping 1976, 270.
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In 1798 the jury trial was introduced into Rheinland-Palatine'® and in 1850-
1852 most of the German states introduced new Criminal Procedure Codes S:.r
lay participation, prosecutors, public and oral trial and m.no. evaluation of evi-
dence." Shortly after the institution of the jury trial the mixed bench was re-
introduced as well. - ,

With the unification of the German Reich and the drafting of a united Wn:&
Judicature Act (Gerichtsverfassungsgesetz) in 1877, the jury could only remain
under the compromise of reduction of its jurisdiction.”” According to the GVG
of 1877 most serious crime was decided by the jury that imitated the m.:m:mr
model in comprising twelve lay judges, who would decide only about m:m: and
innocence, while the professional judge bench would issue the sentence.” Less
serious crime was handled by trials with only five professional _.:a_mmm. Small
crime was tried before the lay judge court (Schoffengericht) consisting of two
lay judges and one professional where all three decided about guilt and mmEms.oa.
In all Appeal Courts and in the Supreme Court ow. the German Reich
(Reichsgericht), which heard cases of high treason at first instance, there was no
lay participation.'*

The jury of 1877 excluded expressly women," servants, schoolteachers and
de facto those who could not afford loss of earnings.'® .

The jury was considered a democratic achievement, but it gradually became
more and more criticised on the continent.'” This was mainly due to the fact .Emﬁ
the jury had to decide without any influence from the professional judges. mﬁnw
there had to be some legal advice, the judges had to formulate a form of question
that was given to the jury. This had to deal with all important _o.mm.,_ nobmﬁmﬂ-
tions." The judge was obliged to explain the questions without giving any indi-
cation of his view of the answers, especially with regards to the evaluation of
evidence. In contrast to the Anglo-American system where the judge is much
less actively involved in the hearing, in the inquisitorial systems the explana-
tions had to be purely academic with no reference to the individual case. Too
much was often demanded of the jurors and there have been many misjudge-
ments both in favour and against the defendant. Since the jury’s verdict had not
to be substantiated there was no possibility to appeal against the decision.'” Har-

19 Because of the French occupation of the left bank of the Rhine (Richter 1983, 53).

""" Richter 1983, 53. .
YVormbaum 1988, 143. The conservative government favoured a replacement of the jury
by a bench of lay judges. )

Hartung 1970, 601 (The author was himself involved in the Emminger’sche Reform.)
Schifer 1988, Einleitung, Rn. 2.

Women were allowed in 1922.

18 Yormbaum 1988, 146.

Hartung 1970, 601.

'®  Hartung 1970, 605.

' Hartung 1970, 606.
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tung argues that the jury did not work in Germany because it was an English in-
stitution related to the English adversary system that was foreign to the inquisi-
torial system with a less impartial and more active judge.?

c) Lex Emminger

In the Weimar Republic, the selection of lay judges and jurors was gravely
criticised, not at last because the working class was underrepresented.”’ In 1923
the Ministry of Justice of the German Reich (Reichsjustizministerium)? formu-
lated a draft for abolishing jury trial. This was strongly opposed by the law
commissions of both Reichsrat and Reichstag (especially the Social Democrats)
and the abolition was “balanced on a knife-edge”.”* However, due to the political
events in mid 1923* the government was able to introduce the draft as a decree
without the procedure of parliamentary legislation (Notverordnung). On the 4™
January 1924 the jury was abolished by the so called Emminger’sche Reform?
against the strong opposition of Reichtstag and Reichsrat and hence since than it
was always held in disrepute.”® This development had the approval of practising
lawyers because of their academic resistance against the opinion of the simple
people, bad practical experiences of unjust verdicts, and consciousness of their
social rank.”

After the new regulation, middle and serious crime was now decided by a
mixed bench consisting of three professional and six lay judges at the Regional
Court, so-called Schwurgericht. Lay judges even sat in the appeal cases,®
whereas minor criminal cases now were decided by one single professional
judge only.”

In 1933 in a re-election of the lay judges all “Non-Aryans” and “people’s

enemies” were replaced. At the beginning of World War II a decree ended any
participation of lay judges.*

20

Hartung 1970, 609.
21

Riiping 1976, 270; Hitler’s trial 1924 was judged by fanatic supporters of him.
# Under Gustav Radbruch with the support of the Prussian Ministry of Justice.
2 According to Hartung no modification of the Judicature Act by the decree has been exam-
ined and discussed so much as the change of jury in lay judges’ trial: Hartung 1970, 605.
MM Passive resistance against the French occupation of the Ruhr District, currency reform.

So named after the Minister of Justice Erich Emminger (1880-1951).
Vormbaum 1988, 141.

Vormbaum 1988, 134.

However, in practice a professional judge with two lay judges has much more power than
three professional judges with a twelve member jury who alone can decide about guilt
and innocence and thus (in case of an acquittal) exclude the professionals completely
from sentenceing,

Harting 1970, 605. The reason for this was that in the time of inflation minor crime in-
creased and the lay judges trials were too slow.

01.09.1939 RGBI. 1. p. 1658.

26
27
28

29

30
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d) After the Second World War

After the war the different states and zones enacted different laws regarding
lay participation.”

In West Germany the Act of Unification of Law (Rechtsvereinheitlichungs-
gesetz) from 12.9.1950 re-established the legal situation from 1932 for the Fed-
eral Republic. In 1975 the Criminal Law Amendment Act (Stra-
frechtsanderunsgsgesetz) reduced the Emminger’sche Schwurgericht even fur-
ther.”” Now in the criminal division of the Regional Court only two lay persons
sit with three professional judges. In contrast to 1924 this time the diminishment
of lay participation was no longer criticised publicly. The question of lay par-
ticipation was no longer a matter of public interest.*

Officially GDR and FRG had the same Criminal Procedure Code until 1968,
Le. the code from 1877. Whereas the FRG developed the Old Penal and Crimi-
nal Procedure Code, the GDR completely revolutionised criminal law and re-
placed the old law with a new system.* In the GDR there was no question of re-
introducing the jury that was seen as fruit of the bourgeoisie. In 1949 the lay
judges were re-introduced in East Germany. Besides, socialism found a number
of different ways to let the citizens participate in the administration of criminal
justice, as we will see later on.

Today German criminal law and criminal procedure law consist mainly of
West German law, with some East German provisions and some transitional
measures.

A. Sense of Right and Wrong - Lay Participation in West

As we have seen there is no jury trial in Germany. Lay persons participate in
today’s German criminal justice process as lay judges or in arbitration bodies.*

1. Western Lay Judges

At the District Courts the Schéffengericht, (i.e. a bench consisting of two lay
and one or two professional judges) hear cases for which a punishment higher
than two years is expected.” Minor offences and procedures of Private Crimina)
Action are heard only by one professional judge. At the Regional Court, in first
instance cases two lay and three professional judges decide about serious crime
and crimes against the state. In appeal procedures two lay and one professional

3
32
33

Only Bavaria introduced a jury deciding only about the guilt and innocence.

Erstes Gesetz zur Reform des Strafverfahrensrecht vom 9.12.1974 BGBI. I, p. 3393.

This decreased public interest is mirrowed by the small ambition to become a lay judge:
Vormbaum 1988, 148.

Renger 1990, 12.

By lay persons I mean not legally trained citizens who are not paid for their legal work.
Because of the limited space I leave out special regulations for juvenile cases.

4
35
36
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Judge sit. The Higher Regional Court and the Federal Court consist only of pro-
fessional judges.

Every four years, the local councils have to produce a proposal list (§ 36
GVG). In practice the candidates are proposed by parties, churches, union etc. or
the citizens themselves.

Nobody should be elected who did not agree to the election. After the elec-
tion the position is an obligation.”” From this list the lay judge election commis-
sion at every District Court elects the lay judges. Generally, every German citi-
zen can become a judge. Between 1997 and 2000 there have been about 61 000
lay judges. That is about ten times as much as professional criminal law
judges.*®

According to § 42 II GVG the lay judges are supposed to display a
representative cross section of the population regarding sex, age, profession, and
social origin. However, empirical research has shown that women are highly
underrepresented. The same is true for young male and older female citizens.
The self-employed and members of the civil service are hi ghly over-represented,
whereas retired persons are gravely underrepresented.*

The lay judge who has administered an oath has to sit about 12 days per
year. Her obligations are to take the oath, to appear for each hearing, to contrib-
ute to the bench discussion, and vote. Lay judges participate only in the main
proceedings and do not sign the written sentence. What is often criticised is that
lay judges are denied the right to read the case files and reports in order to pre-
vent undue influence and to ensure that all evidence is brought orally and in
public.®

The function of lay judges is the participation of the people in the admini-
stration of justice.’ Besides the publicity of the public hearing the people shall
have the opportunity to look into the court’s conference room and understand
the problems and inner conflicts that affect the deciding of a case.® The idea is
not only that the citizens control the courts (which is the reason for the principle
of public trial) but moreover that they understand the difficulties and inner con-
flicts of conscience in taking judicial decisions and share the responsibility of
judicial decisions.* The aim is to maintain and strengthen the citizens’ confi-
dence in the justice system.*

37
38
39
40
41
42
43
a4

Gerstein 2002, 2,

Gerstein 2002, 1,

Katholnigg/Bierstedt 1982, 267.

Riiping 1976, 272.

Kissel 1985, 490; BGH NStZ 1985, 512,

Riiping 1976, 273.

Riiping 1976, 273.

Kissel 2001, 681; That is why originally the lay judges were in the majority on the
Judges’ bench (Kissel 1985, 450).
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Another important function of lay judges is the promotion of modern popu-
Tar justice.*” The professional judge’s reasoning shall be checked by an untrained
sense of right and wrong.* The lay judges’ common sense is supposed to guar-
antee popular administration of justice® including non legal values. The com-
mon criticism that court decisions are taken by remote judges without connec-
tion to real life shall be undermined. Besides, the judge should be prevented of
being absorbed by routine decision making and instead consider each single case
individually.*®

Furthermore, the professional judge should be forced to express her argu-
ment in such a way that lay people can follow it (so called plausibility check).*

Another aim is to increase the citizen’s legal knowledge as well as his un-
derstanding of the jurisdiction and the judges’ problems.” Additionally, profes-
sionals increase their experience and general knowledge through the lay judges’
technical expertise.”

2. Obligation of Peace - Conciliation Proceedings

Following the development of the French revolution and the rise of civil lib-
eralism, settlement and conciliation institutions were established, often in the
hands of lay people and most of all in the area of civil law. In 1851 Prussia in-
troduced an obligatory Conciliation Proceeding for cases of libel and assault be-
fore criminal proceedings. After some controversial discussions, the Criminal
Procedure Code of the Reich of 1877 also introduced these institutions™ in order
to relieve the District Courts and to open a forum for offender and victim to
communicate with each other. There was a high number of such proceedings at
the end of the 19™ Century and in 1924 the number of offences was extended.™

Today a private criminal action (in cases of trespass, libel, breach of the se-
cret of correspondence, assault, threat or criminal damage of property), - i.e. a
criminal action brought by a private party instead of the public prosecutor - can
only be brought about, if a previous arbitration proceeding was not successful.
The idea is to avoid unnecessary private criminal actions and to conciliate inter-
personal conflicts especially in the neighbourhood.** The arbitration boards are
regulated in each German state independently.

* Kissel 2001, 681.

*  Schifer 1988, Einleitung, Rn. 8.

*7 Schifer 1988, Einleitung, Rn. 9 “Volkstiimlichkeit der Rechtspflege”.
8 Riiping 1976, 273.

* Riiping 1976, 273.

* Kissel 2001, 681.

S Kissel 2001, 681.

> But only for libel cases.

3 Trespass, breaching the secrecy of correspondence, assault, threat and criminal damage.
% Luther 1991, 18.
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The main function of a conciliation process is to prevent the stigmatisation
of the offender yet still make her responsible for her behaviour. The Conciliation
Proceedings can end in compensation, apologies, or payment to charity.”® Be-
sides, the proceedings are suppose to consider in particular the victim’s interests
social re-integration. Peaceful conflict management replaces punishment and re-
taliation, damage is compensated and relationships are re-established, which in
the neighbourhood is usually easier to achieve than in a formal state court,®

The fact that obligatory conciliation proceedings work as a precondition for
private criminal action, is proven by the statistics: there are three times as many
conciliation proceeding than Private Criminal Action. 50% of the conciliation
proceedings are successful, i.e. the case is settled. Surprisingly, 50% of the pro-
ceedings are initiated not as requirement for a later Private Criminal Action but
informal private action and as the desire to mediate.” However, both Private
Criminal Action and Conciliation Proceeding are initiated very rarely and num-
bers are even decreasing.

Obviously, the main advantage of arbitration proceedings is the private in-
formal atmosphere. However, the comparison with the formal proceeding, i.e.
application, proceeding, summon to appear, and taking of evidence might give
the image of the arbitrator as judge and scares the parties. Often the settlement
reflects the view of the arbitrator rather than that of the parties.*®

Only in the new East German states the Arbitration Boards in Communities
Act (Gesetz iiber Schiedsstellen in den Gemeinden) is valid.® The East German
Parliament (Volkskammer) passed this law on the 13.09.1990.% Its function was
to replace the GDR Social Courts® with conciliation boards. In accordance with
this Act, each community or group of communities is supposed to establish an
arbitration board (Schiedsstelle) for not more than 10 000 citizens. The bench
consists of three arbitrators who are elected by the local council and confirmed
by the head of the District Court for five years. The arbitration board is in charge
of the conciliation proceedings as well as for the arbitration proceedings (as pre-
condition for the private criminal action). Defence counsel can take part in the

proceedings and whilst the proceedings are not public, witnesses or experts can
nonetheless (voluntarily) appear.®

55
56
57
38
59

Rassner 1996, 457.

Rdéssner 1996, 456.

Rdssner 1996, 457.

Riissel NJW 2000, 2801.

On the discussion in the Volkskammer: Schonfeldt 2002, 416 ff.; Réssner (1996, 457)
would like this law to be nation-wide.

GBIDDR 1, p. 1527.

See below.

Luther 1991, 18.

60
6l
62
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Besides in cases of private criminal action, the prosecutor can rmzm. over a
criminal case to the arbitration board to extra-judicial settlement. The aim is to
re-establish social peace as well as to find compensation vﬂénms offender and
victim. Condition is that the consequence of the offence is minor, _.“:mﬁ the of-
fender has only minor guilt, and that he agrees to m%ﬁma proceeding, and fi-
nally that there is no public interest in state prosecution. .

In the arbitration procedure the offender can voluntarily agree to one or more
of the following obligations:

> apologise to the injured party

> compensate any damage

» pay a sum to charity or the state
» voluntary public work

The offender then has a time limit to carry out his obligation and to report to
the prosecutor who is controlling it. After fulfilling of m.w: the mma.oon duties Eo
prosecutor will abandon the court proceeding, O%nji.mm the criminal case is
continued at the formal court.*® Unlike the Social Courts in the GDR, the arbitra-

ion boards require a fee.™

:o:? 1997 ﬁ%ﬁm were 996 arbifration boards in the new O.Q,Emb states.” But
for reason of efficiency the prosecutors show a 8:@%.@ to Qm:ﬁmm the charge of
cases that were eligible to be transferred to m&ﬁmﬂg boards.”® Also defence
lawyers do not encourage these procedures that are quite unprofitable for them.

3. Probe

As we have seen there are a number of aims that lay participation in ﬁ.\nmﬁ
respectively reunified Germany is expected to serve. Now let us examine,
whether these numerous expectations are in practice fulfilled.

a) The expectation of democracy

It is always claimed that lay persons involved in the administration of crimi-
nal justice is part of democracy. The people from whom all state power ema-
nates”’ shall have a share of the jurisdiction in one of 9.@ ﬁgmn m,d:m.om. m@o
powers. This assumes that the group of people that umﬂn_ﬁmﬁm in the jurisdic-
tion is democratically elected. As illustrated above, lay judges are only elected
indirectly by the citizens through several election levels, hence they can hardly

Luther 1991, 18, § 43 L.
8 Schonfeldt 2002, 423.
8 Schénfeldt 2002, 431.
8 Schénfeldt 2002, 433,
8 Art. 2011 1 Basic Law.
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be described as a democratic element Similarly, lay judges do not represent a
representative cross section of the general population.

Secondly, the democracy argument presupposes that the lay judges have
some influence on the court decisions. It is often complained that in practice the
lay judges are acting rather passively on the bench. They seldom intervene and
hardly ever outvote the professional judge, who de facto is the decision maker ©°
In addition the lay Judges have quite restricted Jurisdiction regarding the democ-
ratic importance that is ascribed to them. Crimes against the state, for instance,
or the question whether a special case should be re-opened, are decided solely
by professional judges.™

Of course the arbitrator boards have a more active role.”! However their ju-
risdiction is limited to small cases when the offender has confessed and the
damaged party is to some extent willing to conciliate. They come only into ac-
tion when the question of guilt and innocence is undisputed. And as mentioned
before, the number of cases they decide is extremely small. Hence their influ-
ence on the general jurisdiction is too small to speak of democratic involvement.

As well as having very little influence over the single court decision that the
lay judges are supposed to control,” the lay judges themselves are easily influ-
enced. Baur explains that originally lay judges were supposed to protect the
court against undue influence exerted by the executive on the professionals who
were highly dependent on the state. Today the risk of undue pressure comes not
s0 much from the government™ as from the mass media. All judges, but lay
judges more than the professionals, are easily influenced by the mass media. The
function of controlling the professional who is applying the law with his sense
of justice is clearly undermined when this same sense is created by the media.’
It is argued that the lay Jjudge bears the risk that he puts too much weight on
public opinion, whereas the professional judge is trained to distinguish between
different arguments, interests and influences ’* On the other side, the belief that
professionals are more resistant to outside influences is an assumption that needs
confirmation by empirical research,

Lay judges are also called an mmportant democratic device, because in addi-
tion to the public audience, mixed benches “takes the public in the judge’s con-
ference chamber” and thus extend public control by the citizens. Kiihne opposes

e
% Volk 1982, 374.

 Baur 1968, 52.

" Volk 1982, 381.

' Irefer here expressively only to the participation in criminal law.

™ Gerstein 2002, 3.

” For the undue influence from political parties see Schmidt-Hieber and Ekkehard Kiese-

wetter, Parteigeist und politischer Geist in der J ustiz, NJW 1992, p. 1790.
Baur 1968, 53.

Baur 1968, 55.

74
75
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this argument by pointing out that unlike the times g&mﬁ.ﬁa judge was a profes-
sion exclusively for a special class, nowadays every citizen can Ac.moomso a pro-
fessional judge. Thus it is assured that the judge is just a simple citizen as every-
body. Besides, the discussion in the conference chambers are subject to profes-
sional confidentiality, so that public scrutiny is not extended to that part of the
process.” . u

Another point is that lay participation was introduced, SSmm today’s proce-
dural safeguards, i.e. the principle of immediacy, free m<m_.:m:ﬁ.5. .om evidence
and oral and public trial that were supposed to replace the inquisition process,
were not yet introduced.” But today court hearings are public and oral and the
judge is in theory and in practice highly independent. Further control is assured
by the defence lawyer.”

b) The expectation of extending legal knowledge

Another expectation is that through the direct wmﬁoﬁmﬁg in court trials, mﬁ
legal knowledge of the general population will be increased, amoﬁ.gwa and in-
ternalised. Volk, however, reminds that in the courts only the lay Eﬂmamm:oé-
selves are trained, which is a comparatively small part of ﬁ.rn. population. Oom,
trary to the GDR, West German lay judges have no mission to mwwnma their
knowledge and experiences, so that there is no feedback to the society (only
within the circle of acquaintance if at all). . ,

On the other side it is hoped that the court will profit from lay judges spe-
cial knowledge. But in criminal cases, lay ?&mwm.ma &wana for a mxmm period
of time, so they cannot be chosen according to their special knowledge.

¢) The expectation of popular justice

It is said that lay participation increases the quality of adjudication, because
the citizens’ sense of justice will bring the law closer to the people and Emw.m
court decisions relevant to the present day. gﬁwnﬁmﬁam MmEom m:.a momamsen
dogmatics should be replaced by modern common sense.* It is claimed that ju-
risdictions with lay participation are becoming more popular due to Em fact that
legal gaps are filled with people’s sense of justice, whereas Em professionals are
remote from reality and “professionally blinkered”.* Gerstein argues that the
criminal case not only consists of complicated judicial problems, but also of
evaluation of witness statements, prognosis of future behaviour of the defendant

76 Kihne 1985, 238.

" Vormbaum 1988, 135.

" Kithne 1985, 237.

" yolk 1982, 374.

8 Kiihne 1985, 237; this was different in the GDR as we see later on.
8 Kithne 1985, 238.

8 Katholnigg/Bierstedt 1982, 267,
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and finding the right sanction for offender and offence. A lay person can judge
these issues as competently as a professional judge.*® Kithne, on the other hand,
argues that no explanation is given for the assumption that lay person are more
able to identify and to express the people’s sense than the professional. Since the
legal profession is open to everybody, there is no risk of class distinction. It s
true that statistically the lower classes are underrepresented in legal professions,
but (as seen above) this is unfortunately true, for the lay judges, too.* But
Kiihne only considers class differences as an 1ssue, whereas the proponents of
lay participation state that it is the legal training and routine that makes the
judges remote from the common citizen, not their social background.

Furthermore, the diversity of today’s German society makes it for everybody
difficult to speak about the people’s wisdom and the common sense.®

In favour of lay participation it is often claimed that the people accept the
court judgement better if it is taken not only by professionals but also by lay
persons like themselves.* The question is whether the citizen has confidence in
a lay person taking the right decision or whether he rather considers him as non-
professional with too much emotional involvement and too little competence.
Citizens also might feel that they have a right to a fully trained “expert”.”” Since
neither of these has been addressed in empirical research, we have little to ana-
lyse aside from personal experiences and speculations.

The claim for a more popular justice is commendable but as Volk makes
clear: if law steadily moves away from the people, moving people closer to the
administration of criminal justice does not reverse or stop this development.®

One of the main functions of lay judges is the so called plausibility check.
Because she shares the bench with lay persons the professional judge is forced
to express herself in a way that her colleagues without legal training can under-
stand her. But courtroom observations show that lay judges only rarely request
explanations by the professionals. Moreover, I would suggest that the judges
should be forced to express themselves in a way lay persons can understand it
not just for the sake of the lay judges, but also for the defendant, injured party,
public audience ctc. Besides, the lay judges have no control over the reverse
translation from their contributions into technical terms in which the final deci-
sion will be formulated.* Secondly, regarding sense of justice, one must not for-
get that precise legal language and interpretation has a justification in finding the
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Kiihne 1985, 238.

Riiping 1976, 273.

Baur 1968, 52.

Likewise Kiihne 1985, 238.
Volk 1982, 387.
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balance between stability of law and justice in the single case.”® Lays might
evaluate the defendant’s life style and character more than the offence itself and
let concerns about recidivism and danger for society prevail over common rules
of evidence.” .

Maybe I am biased due to my own German and English legal education, but
I strongly hold that exact legal language and technical terms have a very strong
justification in making law and its administration controllable, equal and fore-
seeable. Clearly, law needs to be expressed in such a way that it is understand-
able for lay persons, but language is a forceful tool and both sides have to be
balanced carefully.

B. Towards a better us - Lay Participation in East

The GDR assumed” that the many factors leading to crime have been eradi-
cated by the establishment of the socialist society, guaranteeing full employ-
ment,” social security, equality, justice, free education, encouragement of col-
lective consciences, and opportunities for political engagement.* d.:.a_ it was
assumed, socialism would replace individual envy and social interest Eﬂnaowmnmm
with co-operation, mutual help and respect between the Enm&ﬂm of society.” In
contrast to West Germany, the GDR believed that it was possible to overcome
crime, The fact that there was still crime in socialist countries was GGEE&
with the theory of class struggle (the conquered resist the new o&ﬂ m:.a foreign
imperialists try to undermine the system) and the relic theory (crime is a rem-
nant of bourgeoisie).” . .

Corresponding to that, criminals were classified in two categories:

On the one had there were those, who acted against the socialist society of
the GDR. Everybody falling in this category was called a political criminal.” On
the other hand, there was general crime, which was not directed against the
state.” but damaging society and hence seen as failure to understand the _uosomﬁm
and the necessity of socialism. The punishments of “erring friend” serves special
deterrence and education of the individual, where as the punishment of “ene-
mies” serves general deterrence and repression.” Political crime was moﬁmﬁmﬁ.aa
from general crime, investigated by the State Security, prosecuted by a special

" Kihne 1985, 238.

°' Volk 1982, 376. . . o

" Engels argues that general crime is a form of workers to protest against their exploitation.
 Laziness was considered as main condition for crime (Herzog/Wagner 1997, 81).
 Kriupl/Reuter 1987, 24.

* Herzog/Wagner 1997, 73.

% Brunner 1975, 179.

*" For example persons who criticised the system or who tried to leave the country.

*® Herzog/Wagner 1997, 81.

* Brunner 1975, 180.
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state attorney and adjudicated by a special court, i.e. the TA,'™ all laying in the
responsibility of the Ministry for Interior.'” This feature is mirrored by the
prison population. In 1988, the GDR had 24,305 prisoners. This ratic of 160 per

100,000 inhabitants was nearly twice as high as the one in the FRG with &5 per

100,000 citizens, but less than half of the USA ratio with 351 prisoners per
100,000 population.'® Although only 27.5% of the convicted had committed of-
fences against state security, they accurated for 47% of the prison population.'®
Whereas the perceived political criminals felt the whole range of the socialist
state’s strength, the “normal” criminal was treated as “the lost son”, who was to
be guided back to the right path.'**

Within this system of criminal categories, the criminal courts demonstrated
both repression and benevolence at the same time or as Markovits puts it:

“Like a possessive parent, socialism could tolerate misbehaviour, but not rejec-
tion™. 105
Hence education of the criminal as well as of the general population was an
essential task of the criminal justice system. This explains the active involve-
ment of citizens in the administration of criminal law cases.

1. As many as possible

The belief in the necessity of large public participation is expressed in Art.
87 and 90 III of the GDR Constitution, whereas the West German Basic Law
fails to mention any lay participation. Also the preamble of the Criminal Code
and several provisions of the Criminal Procedure Code emphasise the impor-
tance of active involvement of lay persons. According to § 4 StPO-E' the citi-
zens have a basic right to participate actively in matters of state and society and
thus in the criminal procedure. The participation of the public is supposed to un-
derpin the unbiased solving of cases, the mobilisation of the people, and con-
tribute to the development of the citizens’ conscience of state and law.'”” To in-
volve as many members of the society as possible, but also to encompass leaders
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fused to work, 10% who had attempted to flee and 6% who had resisted state Organs.
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Herzog/Wagner 1997, 72,

Markovits 1992, 98.
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of economic entities was considered important'® not only for the p.mEm.nmﬂmwo:
and education of the criminal, but also with regards to crime prevention. It
was the obligation of court, prosecution and the investigating organs to ensure
citizens’ participation (§ 4 III StPO-E). . .

According to § 4 II citizens acted as lay judges, representatives om.ﬁa collec-
tives, social prosecutors or defendants or give a mEdQ.HuoH the no:ﬁﬁma (§ 31
StGB). The function of lay judges was only in part the .540?@5@5 of mﬂ.ﬁﬂ.:
common sense and real-life experience of the citizens™ in the state court adjudi-
cation. More important was the popularising''® of law ms.a the education of the
general population through the communication of the lay judges with other peo-
ple. "

2. Eastern Lay Judges

It is true that the term ,judge” in the West German wmmf Law also embraces
the lay judges, but in the East German constitution the _wM judges were Mﬁ:nm.ﬁ
sively named in Art. 94 II, 95 and Art. 96 II. Every m.aﬁ. instance procedure ma
the District Court and the Regional Court (not only criminal cases) was judge
by one professional judge''? and two lay judges.

a) Recruitment of Lay Judges

In opposition to the members of the Social Courts,'”* finding people willing
to work as lay judges was not a difficult task.

“They would get their normal salary and it could be .—Emwm.mazm to get for two
weeks an insight at the court, some enjoyed this. It can be interesting to have a
change from the every day’s work™.""*

The selection of lay judges was quite different to the wwoom%anm.? the FRG:
The election took place every four years."”* The enterprises were in charge of
providing a certain number of lay judges.''® The parties and mass organisations
nominated their people according to a particular scheme and the whole enter-
prise would then discuss whether or not this person was worthy and appropriate

1% ¥ rsupl/Reuter 1987, 24

19 Herzog/Wagner 1997, 77.

"0 Markovits 1992, 99.

"' Meador 1986, 143. .

12 1y exception two ﬁ_..,ommmm»ona judges.

13
See below. . . )

"4 nterview with an former GDR judge. (All interviews mentioned in mz.m paper have cnn.:
semi-structured interviews conducted 2001/02 as part of my empirical research in
Brandenburg.). ) o .

115 “Some of the lay judges were elected again and again and thus sitting there for years.

"% Interviews.
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to sit as a lay judge. The nominees were then elected."” The list of the elected
lay judges would be passed to the court which checked whether they had any
previous convictions. Anybody previously convicted was usually excluded from
sitting as a lay judge. Afterwards the list was passed to the State Security which
would check whether there were any security problems, for example if they had
contact to the West. In this case the State Security would speak directly (without
consulting the court) with the parties, who nominated another person. After-
wards the confirmed list went back to court and in a formal event the lay judges
would be appointed. The lay judges were regularly trained by the judges, but it
is now hard to evaluate how much political training and even propaganda was
involved.

Each lay judge would go to court for a fortnight. Every professional judge
was accompanied by two lay judges, who then worked with him in all cases. In
special cases, if the judge thought that lay Judges with special knowledge and
experience were needed, the lay judges could be chosen from the list, usually of
the same profession as the offender. For example if a train accident was caused

by a train driver, they would invite train drivers, “because they might be more
adequate than housewives”.''®

b) Lay Judge Decisions

The lay judges had equal voting rights as the professional judge and the pre-
siding judge had to consult the lay judges for each decision, not only in the main
hearing as in the FRG, but even in the opening proceeding (§ 188 StPO-E) de-
ciding whether there was sufficient evidence. Literally every single court deci-
sion should be supported by lay people’"’. In the GDR, in contrast to today the
lay judges had access to the files before the hearing and thus were able to check
the prosecutor’s evidence.

As “full judicial participants” the two lay judges could outvote the profes-
sional' like today. Outwardly, however, the sentence had to be unanimous. If
one of the lay judges or the professional judge was outvoted, she could write
down her opinion, put it in a sealed envelope and put this on file.”’ Only the
next higher court would open it in case of an appeal or prosecutor’s protest.'??
Lay judges would not only attend the trials but also control the probation after-
wards (instead of today the professional probation officer). For example the lay

"7 Interviews: Since 95 % of the workers were member of the union, the election could take
place e.g. at a trade union meeting.

Interviews.

Interviews.

Meador 1986, 141.

Interviews.

Although the interviewee stresses how equal the lay judges were, he only wrote two such
statements in an envelope during his whole working life.
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judge had to get information from the work place of the accused, so as to ensure
that he worked and fulfilled all obligations imposed upon him as part of the pro-
bation sentence.'®

With regard to the question whether the role of the lay judges in East Ger-
many differed from its function today, my respondents came to different conclu-
sions.

One judge explained that the concept of lay judges was reasonable, and
sometimes helped to discuss the sentence and to hear other opinions. However,
he disapproved the quantity, i.e. having lay judges, every single case and not
only in criminal law, but also in civil law, family law and labour law cases etc.
The District Court in Nauen, for example, would get every 14 days 10 new lay
judges, who would come to court every day. .

Most of my respondents pointed out that the lay judges in the GDR were
quite passive, very much like today. One judge told me .EE he was never out-
voted but he admitted that he tried to influence his lay judges to get the right
decision. .

Many of my respondents claimed that lay judges used to be much more im-
portant than they are today, because they had more functions, were more in-
volved m the proceedings and were better prepared, whereas today the lay
judges do not know all the facts.'**

“Today the lay judges only come for the procedures without knowing the file and

deciding only according to the expression they got in the oral trial. Today they

work more like a jury rather than lay judges”.'®

The reason given for their more active role was that they were trained
whereas today legal training is seen as a danger of undue influence. Zoaoﬁﬁ
they would have time to see the files before the trial, so they r.mm more @o.mm&mw.
ties to put questions forward themselves rather than just listening all the time.

¢) Observations

Through comparison of lay judges in the FRG and of those in the GDR
many important differences are disclosed.

The selection process, for instance, was quite different, m::ocm: formally
they are both based on democratic elections. The election procedure in the GDR
took place in the working place and each nominee was carefully checked and
chosen, whereas the community based election in the FRG was often so formal
and anonymous that cases are known in which the election was replaced by

" Often the convicted was not allowed to change the working place for some time without
the court’s permission.

Interviews,

Interview.

Interview.
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drawing lots.'”” Besides, in the GDR lay judges could be re-elected without re-
striction, whereas in West Germany lay judges can be re-elected only once (so
that the period in office is limited to eight years).

In contrast to the GDR, in West Germany lay judges are not allowed to ac-
cess the court files in order to avoid prejudice and preconception. In the GDR,
on the contrary, greater store was set in informing and preparing lay judges for
the proceedings. The West German reluctance to put the lay judges under any
influence results not only in the denial of access to the Judgement records, but
also in very limited amount of training. In the GDR, on the contrary, regular and
intensive legal training of the lay judges was considered necessary.

Also the lay judges’ special knowledge was used by appointing them from
special professions to special cases. Since the West German lay judges are
elected for a fixed time period, this selection per case is not viable. Besides, as it
was shown earlier, East German lay judges participated not only in the main
hearing, but also in the preliminary procedure, and they even acted in the role of
probation officers.

In sum, one can see that the lay Judges in the GDR had a bigger role to play.
In practice however, they seem not to have influenced the court decisions more
than today, because their extended rights to participate on the one side were neu-
tralised by extended political control and influence on the other.

3. Justice in the Community - Social Courts

The establishment of courts only staffed with lay persons, is unique in Ger-
man legal history.

a) Organisation of lay Judges

In every residential area, community, enterprise, agricultural co-operative
and so on there existed a so-called Social Court.'” In opposition to other com-
munist regimes, in the GDR these lay courts were recognised as part of the state
court system.'”® A Social Court was either a Conflict Commission or an Arbitra-
tion Commission.'*” The Conflict Commission was a group of 5 to 15 volunteers
that dealt with legal matters in the working place. Since in the GDR there was
no unemployment, nearly the whole population was covered by such a Conflict
Commission. For people who had no working place, for example pensioners,

housewives etc. there was the equivalent in the neighbourhoods: the Arbitration
Commissions.'*!
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The Members of the Social Court would come together on a regular basis
(approximately every fortnight'*?) and — among other things - settle petty of-
fences that were committed by one of their workmates or neighbours. The inter-
esting point is that the Social Courts would even decide cases that had nothing to
do with the enterprise or the neighbourhood itself. Thus a Conflict Commission
could hear a colleague that had stolen tools from the enterprise as well as, for
example people, who took the train without paying for the ticket.

Although both kinds of Social Courts had similar functions and working
mechanisms, they were formed and controlled differently. The Arbitration
Commission was elected by the City Council and legally trained by professional
judges. The members of the Conflict Commission however, were nominated by
political parties and then elected by the colleagues. The training was provided
by prosecutors.

b) The Informal Procedures

According to § 18 GGG' the Social Court could act upon requests from
citizens, but usually it was the prosecutor who - after completing the police in-
vestigation - would hand the case over. Moreover, the police themselves could
transfer a case to a Commission without asking (though reporting to) the prose-
cutor. The judge, too, had the right to pass on the case to the Social Court.

Omnly petty crime cases such as minor insult, libel, fraud, assault, falsification
of documents small violations of property (until 1000 Mark) were allowed to be
transferred to the Social Courts.”* The simplicity of the case, low level of dam-
age and minor guilt, lack of any previous conviction and an expectation of edu-
cational result constituted the prerequisites.’” The evidence had to be complete
and sufficient and the offender had to have confessed so that the Social Court
needed not decide about guilt but only about the sentence. A further condition
was that both the effects of the crime and the guilt of the offender were not too
significant.

The Social Court would meet, at the latest, two weeks after the transfer of
the case'® and discuss the occurrence with the offender. There were no profes-
sionals present. Although the participants were allowed to receive judicial coun-
sel before the process, the presence of professional defence counsels was not
permitted at the Social Court. The reason for this was that defence should not be
professionalised in this court of lay persons."”’ Instead the defendant could be
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prosecuted and defended by lay persons.
very legalistic, but rather informal. The
for the social problem and also to resolve
of the problem and educating the involve
to the court.

If the Social Court found that the results of the crime and the offender’s guilt

was not overly wE..E?H for society, and the social education of the criminal
could be expected, it chose between the following measures: 4

* The Social Courts procedure was not
aim was to find the underlying causes
the disharmony by removing the cause
d persons.'* There were no fees to pay

Apologise to the injured person or the working collective
Redress through money or work

Obligation to work voluntarily at free time

Fine between 10 and 500 Mark'!

Obligation to start working

Duty of education by individual or collective

Public withdrawal of insult in public

Public reprimand '*2

YVVVVVYY

FocnqmmzoEmﬁmﬁnoszm,mao&aos U%ﬁromoam:uosnimm:oﬁ H.nmi-
tered as a conviction against the offender.'® :

The accused could not choose whether to be tried at a State or a Social
Ooz.n. In theory there was the possibility of not appearing at the hearing at the
Social Court, because then the case was automatically sent back to the state
court. mmémﬁh there are no signs that this possibility was ever used (either be-
cause this option was not known or because it was feared that the state court
might punish this tactic or other reasons). The prosecutor controlled the Social
Court’s decision. If it did not conform with the law or criminal justice policies
the prosecutor would annul the decision and the case was heard at the mﬂmﬁm
court. The accused, too, could appeal against the Social Court decision. In this
case, a state court with one professional judge and two lay judges would try him
again, but only very rarely was an appeal brought about.’*

One might be surprised that the Social Court decisions were supervised not
by the u.:.amn but rather by the prosecutor. This demonstrates once more the
comparatively powerful position of the prosecutor in the GDR. However, it pro-

tects the independence of the judge, who has an appeal function if the Social
Court Decision is contested.
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¢) Did it work?

The main aim of the Social Courts was to “enforce socialist standards of be-
haviour through education”™* of the party’s “responsibility to socialist soci-
ety”.'"® The success of the Social Courts was measured by the future behaviour
of the offender.'”” Herzog and Wagner hold that the Social Court has been used
to establish moral education and scapegoats, to spread propaganda and general
prevention, as well as to educate the members of the court."*® The professionals
in the GDR mostly favoured the Social Courts, because these commissions knew
the offenders much better than the prosecutor or the judge did and came up with
“sometimes extraordinary decisions”.'**

The Social Courts involved a huge number of citizens. In the mid Eighties
nearly 300,000 people worked as judges in the about 26,000 Conflict Commis-
sions and 5,200 Arbitration Commissions.'* To provide you a comparison: there
were only 215 District Courts staffed with 1111 professional and 2222 lay
judges."!

One truly can say that the Social Courts formed

“a countrywide network embracing all citizens, either in their residential areas or

s " 152
in their work places”."?

Statistical data give different numbers, but the overall picture is clear: Social
Courts played an essential role in administering criminal cases and hence en-
gendered an enormous relief of the state courts. In 1988 the Social Court han-
dled 78.2% of the falsifications of documents cases, and 46.4% of the inten-
tional bodily harm cases. In 1989 about 40% of the intentional assaults and 35%
of thefts and frauds were transferred to the Social Courts.'** Overall, 24.4% of
the defendants were adjudicated by Social Courts."** The Social Courts decided
26,084 cases and the State District Courts 44,256.'% One prosecutor I have in-
terviewed estimated that the Social Courts decided about 40% of all small
criminal cases. Another judge held the view that few cases were brought to the

"5 Meador 1986, 145.

1% Meador 1986, 144.

"7 Bericht der zentralen Arbeitsgruppe Schiedskommissionen im Ministerium der Justiz {iber
die Untersuchung im Bezirk Dreseden vom 25. Juli 1967, in: Habermann 1996, 243.
Herzog/Wagner 1997, 85; but they do not explain how the accused could and were used
as escape goats.

Interview.

Herzog/Wagner 1997, 85; Meador (1986, 145) talks about ca. 1250 professional judges
and 348,000 lay people (50% women) into adjudicating cases.

Habermann 1996, 191.

Meador 1986, 144.

Habermann 1996, 202; Statistisches Jahrbuch DDR 1990, 439.

Herzog/Wagner 1997, 82.
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Social Courts, because many Conflict Commissions existed only on paper, since
it was so difficult to find volunteers. However, this opinion does not reflect the
majority of my interviewees although it seems to be true, that because of the
high number of voluntary social groups in each enterprise (trade union group,
party group, cultural group etc'™®), it was sometimes difficult to get enough peo-
ple. .

The Social Courts were very effective, primarily because of the embarrass-
ment caused as a result of the accused being judged by his working collective.'’
Even the Criminal Procedure Code itself equated the process of the Social Court
with other punishments, such as a fine or imprisonment.'® And indeed, the trial
in front of the Social Court itself was perceived as punishment and the embar-
rassment in front of the working colleagues was feared.'”® Sometimes the case
was even mentioned in the enterprise newspaper and of course, it was always
subject to gossip. Certainly if the crime affected the enterprise and the col-
leagues themselves, the lay court was much more awkward for the defendant
than an anonymous state court with an unknown judge. To have to account to
his own colleagues for his offence had a big effect on the defendant. Another
prosecutor I have spoken with told the story of a man who refused to pay main-
tenance for his children and was sent to the Conflict Commission of his working
place. The commission consisted of 20-30 mainly female working colleagues
and he had to give them explanations. He ran immediately to the bank, trans-
ferred the money and never delayed any payment again “I don’t want to end up
there ever again!”. Indeed there were only very few recidivists. In Rathenow for
example one judge and one prosecutor I spoke to estimate that only 2% returned
to trial as offenders.'®

Beside the effects on the convicted person, the Social Courts were also ef-
fective on socialist education. Not only did they guarantee active participation
and legal training of a huge number of lay persons but also served as a demon-
stration that the GDR let their people take part in decision making.

d) Observations
aa) Two sides of a coin

Coming from a German and English legal education, an analysis of the insti-

tution of the Social Courts as an outsider shows many negative as well as posi-
tive sides.
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An important advantage of Social Courts is that the @.cmmmdm .ﬁﬂ.mo:m.wboi
the defendant and are able to include more personal information into the judge-
ment. On the other hand the defendant is exposed to her colleagues or
neighbours even if the case has nothing to do 2:& 9..“ working place. There
might be very personal matters to be discussed. This gives Ea no:.nmmcom. and
neighbours a huge and uncontrolled power over a person’s private life. Neither
is reconcilable with our current notion of privacy, even in its mildest form.'¢".

Besides, excluding every professional interference at the Social Court holds
the danger that law is not applied correctly and safeguards wm the defendant are
disregarded. One of my biggest criticisms of Social Courts is that the defendant
could not insist on being tried by a state court. o

The Social Court, of course, also realises the idea behind the principle of
public trial, that it is open to public scrutiny. On the other hand, there are good
reasons to limit the public and evaluate the public Eﬁ.maom.ﬁ against the Q.owm:-
dant’s interest of privacy. In Social Courts this evaluation is too strongly in fa-
vour of public exposure. .

It is very valuable for the criminal justice system, of course Emﬁ the Social
Courts show an extremely small number of recidivism. But the price to pay for
this is stigmatisation in the closest circle of personal relationships. The embar-
rassment of being judged by one’s own neighbours and oo:mmmcom can cause
emotional stress that might not be justified by the crime committed. It is true
that in opposition to a state court conviction by a Social Court does not lead to a
criminal record, but the publicity of conviction might be more severe than a reg-
istration, o

The active involvement of the citizens not only increases public interest and
public involvement but also contributes to the legal _Bné_mmmo and j:mnaﬂmwa-
ing of law. On the other hand, the free legal training includes the E.mr of state
propaganda. Moreover, there is the risk, that lay persons 8&.8 emotional am.e-
sions based on and according to personal interests and prejudices m:.a wo:os::m
social pressure. One interviewee expressed his concerns Emﬂ commissions used
the Social Courts for their own interests. In theory professionals are .n,m_soa to be
more unbiased, but there is no empirical research data to confirm this. o

Of course the extended work of Arbitration and Conflict Commissions
meant an enormous advantage of relieving the state court of the high case load
in small crime. But in the end this saving was paid for by unpaid volunteer
work.

bb) Power of the people?

Herzog and Wagner criticise the Social Courts for &mmﬁﬂbm power. The
delegation of deviance control to the society seems to be emancipating but in re-

18! However, the publication of name and address in English newspaper of convicted offend-

ers shows that there are systems who are less reluctant to make criminals public.
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MEQ, - 80 the .mﬁroﬁm argue, - does the state hand over problem to the society,
QEH.,:Em that it itself holds the reason for the deficits of its members. The soci-
ety 1s asked to look for the guilt in itself, not in the state

: » the party or the social-

ist ideology.'2 ==
I disagree with this argument. I strongly believe that only at the surface, the
state handed deviance control back to the society. The fact that the Social
Q.UE..Q“ free from any professional participation, decided such a huge number of

: this part. A closer look, however, shows that
the Social Courts were but free from professional interference. The regular legal

training sessions in particular made sure that the Social Courts would follow the
state approved jurisdiction. Furthermore, it was the state that decided which case
would end in the Social Courts, the state that could take the cases from the So-
cial Court and the state that controlled the Social Court’s decisions. Rather than
diminishing the state’s power over a part of its jurisdiction, the state enlarged its
range by incorporating part of the society. The state employed part of the society
for its own purpose and strengthened its own justification in a number of ways:
Firstly, apart from their legal training, the members of the Social Courts (re-
member this were about 300.000 in a country of only 16 million citizens) were
exposed also to considerable propaganda,
Secondly, society was led to believe that the state would give them power in
an essential part of the Jurisdiction, and this bolstered its claim of democracy.
Thirdly, through the direct contact between judicial staff and population, the
state could make its law more public and the citizens more aware of it, demon-
strating the state’s presence and observance power over the citizens, but at the
same showing the closeness between state and society.
Criminal law is an integral part of the public law. A Social Court that offers
the public such a big role in the administration of criminal justice signals a pow-
erful tool of direct democracy. But there is the huge risk proven by the practice

of the GDR that the state that can use this institution to penetrate and control
communities and community values,

4. “Goody” or” Baddies” - Labour Collectives

Also in the formal state courts Persons or groups who were not affected di-
rectly by the case were regularly involved in the litigation. In showing the col-

lective consciousness about the right behaviour, this lay participation, too, edu-
cated the public.'s

o Herzog/Wagner 1997, 86.
' Meador 1986, 121.

221



a) Colleagues’ verdict

In every criminal case the working colleagues of the om,mzam.ﬂ would be
asked to come together and formulate a common statement .mwoﬁ his wnao:&-
ity.'" Then a person was chosen who would come to the trial and present this
colleague’s evaluation.'® According to my interview partners, in practice the
question was often, whether this worker was needed or would the colleagues be
glad to get rid of him, rather than his character or his expected future develop-
ment etc. It was therefore very purpose oriented. .

The collective’s statement was used to evaluate a person and to find the right
punishment, for example establish whether a sentence on probation was useful.
Although in general the representative of the collective was not all that power-
ful, he could nonetheless tip the balance.'®®

b) Defender and Accusers

Beside the collective representative there could be a social defender or social
accuser appearing at court. Usually this would cn.m member of %m sﬂmw&oﬁm,-
hood or working collectives,'”’ but also local ﬁorco&h%?nmnam:ém and the
most important social organisations could .mmWo this part. o el

They could support either the prosecution (for nmeEo &m_:.:c.m that the de-
fendant did not support his family, or did not engage in the socialist society) or
the defendant (for example witnessing her loyalty to the party or her good
work).'®

¢} A surety for the fallen colleague

In addition to the collective’s evaluation, it was also possible that the work-
ing collective would give a surety for the %wmnmm:ﬁ.. That meant M.E: .:,a col-
leagues agreed to control the person in future, regarding certain obligations, es-
pecially in case of a probation sentence, for example that he had to fulfil a par-
ticular amount of work. Or they would guarantee to make sure that he would pay

Tnce. ) ) .
EEMMMMSMQEE admitted that there was a question of intruding into private
lives, but she stressed that these procedures were very successful.

* i background and were in some way
...especially the young guys who had a bad gr :
unstable. And then there was somebody at the working place who helped him to

e Kollektiveinschitzung.
' Interviews.

% Tnterviews.

7 Meador 1986, 121.
'8 Brunner 1975, 200.
' Meador 1986, 121.
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decorate his house and would bring him furmniture and helped him to get a start.
That had a big effect.”!7®

5. And more legal education

The trial was used not only to educate the offender herself, but also the sur-
rounding society. In general all criminal cases were public.'" In addition the
judge could decide to try in front of an extended public audience, for instance
school classes or working collectives. If for example, a train engine driver
caused an accident because he was drunk, the judge could invite a hundred en-
gine drivers to attend the trial. Sometimes the whole case was moved in the en-
terprise instead of a courtroom. This happened, when the cases was closely re-
lated to the work place, Once, for example somebody was killed in a working
place accident by a forklift truck. The judge, the lay judges and the prosecutor
would then go directly into the enterprise. A judge told me that he did not favour
this measure because it meant on the one hand more organisation and prepara-
tion and on the other hand more noise and disturbance during the trial, for in-
stance when the case was held in an enterprise cantina. Once a judge had a trial
in a cow stable!'™

In opposition to Western legal professionals, lawyers in the GDR, especially
judges and prosecutors had a huge social role outside the courtroom, too. It was
important not only to educate the people directly involved and persons present in
the courtroom, but also to spread the findings. They had to hold seminars, dis-
cussions, and speeches in factories, and schools etc, about security, order, and
law,'”

Hence, the prosecutors had to go to the enterprises and organise sessions,
where cases were discussed. The colleagues might be criticised of not foresee-
ing or preventing the crime. They also could be told what they had to take care
now that the accused got a probation sentence with obligations conceming the
working place.

Additionally, the prosecutor had to give talks in the different associations,
societies or any commission in the village. Often the prosecutors were out two
or three evenings per week to explain law to the people.

Another important connection between legal administration and citizens was
free legal advice. Whereas today judges and prosecutors are not allowed to give
legal advice, in the GDR courts, lawyer and prosecution offices were obliged to

—

" Interview: “.. hat eben doch etwas ausgeloest”. On the other hand the disappointment if
this unstable person fell back to crime, was of course very big.

However, it was easy to exclude the public, like it was done in nearly all the political cri-

me procedures,

Interview: “The proceedings were very short this day...”.

Herzog/Wagner 1997, 79.
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spend one whole day a week providing free information on all points om.ﬁmﬁ._ﬁ
In the prosecution offices people would seek help against state authorities and
institutions, because administration in the GDR was until the very end not sub-
ject to judicial review.

“Tuesday it was always crowded, depending on zw.M weather (more people when it
was raining), sometimes 50 people were coming”

C. Some Conclusions
1. Lessons of the past

The different ways in which lay persons took an active part in the ma.E.ET
stration of criminal justice in the GDR outnumbers West A.monsms lay participa-
tion decisively. If we look at the different law texts, especially the constitutions
of the GDR and of the FRG and see how often and in what ways Ew., participa-
tion is mentioned, we can get a clear picture about how much more importance
lay persons were given in the socialist &aﬁﬁ.. H.u West Qnﬂ.:mzur on the other
side, the role which lay persons have in the criminal proceedings has decreased
to a symbolic level. Lay judges have a long ﬁm&mﬁ.ﬁ and are acknowledged, but
they are nowadays seldom the topic of academic discourse m.sa even _n.mm the oc.-
ject of empirical research. They are not an issue of public discussion and it
seems to be that, due to American movies and crime programs, there are more
people who think that Germany has a jury than people who actually know of the
existence of lay judges. .

In the GDR the claims for more democracy, legal education, understandable
law and language could be fulfilled and in part were w.:m:nm._ because lay par-
ticipation played a much bigger role both in quantity and quality. Moreover, one
can assume that the law was much simpler and easier to understand and accessi-
ble to the general population in the GDR than in ﬁwom,ﬁ Germany. ﬂ..ﬁ social gap
between legal professionals and other citizens was minor and considered politi-
cally unacceptable. The laws were short, simple, and easy for lays to under-
stand.' .

But the primary claim for democracy was not fulfilled here either. gﬁ..omm
in the FRG one cannot speak of the people sharing the state power of adjudica-
tion, because they have both in theory (secing files, gmﬂmm m@uo& cases m.sa
less serious crime) and in practice (diminutive active participation) Hoo.:&m m-
fluence, the GDR gave the lay persons more power. But at the same time they

7 TInterviews: Also the lawyers and the Social Courts would give free legal advice once a
week.

' Interview. . o ) i

76 The extent to which simple legal provisions provide space for political interpretation sha
not be considered at this point.
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subjected them to so much state influence and propaganda that one cannot speak
of democratic decision making process either. The GDR undermined free deci-
sion taking by lay persons by intensive political control, but the FRG decreased
lay persons influence on the criminal Justice system, too, if in different ways.

The analysis of lay participation in the West has shown that it is put forward
as a response to criticism of the current criminal justice system. Lay participa-
tion is supposed to make the administration of law more democratic, more un-
derstandable, more people related and less dogmatic. Although I share these
criticisms of the criminal justice system, I do not consider that just any kind of
participation can be the appropriate solution.

If one wants to make court decisions more democratic, one could consider
clecting the judges as is done in the USA,"” or making court decisions and re-
lated statistical data more open to public access. One could undertake empirical
research on how the public would like to see the policy of court decisions in
general'”® and take these findings into account when deciding cases.

Regarding the closer connection between law and people (in terms of legal
language as well as the complexity of legal provisions), I believe that the profes-
sional judges should move to “the people” instead of the other way round.
Judges have to be trained to express themselves precisely and understandably at
the same time. Also they should be encouraged to take all their decisions not
only according to the law but also bearing common sense in mind. Law should
give space for taking common sense and sense a of justice into account. To
some extent German law does these things, but there is still the correct criticism
of German law being too complicated and remote from the people. However, to
make law known and understood by the people is not the function of lay persons
but rather of legislation.

On the other hand, legal education of the public would be much more in-
creased by using the media rather than employing a small section of society at
courts. We already have recently seen an enormous increase of TV dramas in-
volving courts involving both criminal as well as civil law, and this demon-
strates quite clearly public interest. Whether or not the quality of these programs
1s acknowledged, it is definitely a way to make the law and the criminal court
system more public.

At the end of the day, I think that in both systems lay participation was used
as a showpiece for the application of democracy, whereas there was none or Just
very little. Lay participation in different legal systems always shows what kind
of picture a state has of its citizens. Whereas lay persons in the FRG, who are
denied a look into the case files, do not seem to be considered to be able to de-

ey personally do not support this way, because it holds the risk of deferring decisions based
on fact and law to political considerations.

For example more severe sentences in sexual offences or white collar crime, or more leni-
ent sentence in minor drug offences.
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cide objectively, their counterparts in the former GDR with the o.osassocm vw-
litical influence seemed to be unable to decide in accordance with the party’s
wishes, In both systems we see the sad picture of a state which mno_m. the ﬂon.a.s
involve lay persons in decision making without acknowledging their .omvmw.::@
to actually do this. Accusing the other side of giving lay persons too little EmEm
or influencing them too much, one could pretend to be much more awﬁoﬁmco
oneself, whereas in the end neither system seemed really to rely on its .ﬁoow_o
enough to let them take court decisions free from professional and political in-
fluence.

Given the such different roles that lay judges had to play in West E.a. m.wmﬂ
German courts the actual practice of both was quite similar, i.e. wmmm.?n@ sitting
at the side of the professional who leads and actually decides the EE. And lay-
men’s passivity, disinterest, and reluctance to serve is reported in many legal
systems.'”

2. Lessons for the present

Lay participation in the forms which we could find in E_w former Q_UF 1.8
Social Courts and involvement of the working collectives is not H...Ommﬁgo any
longer under the current liberal system. Such institutions would require not only
full employment and a strong connection between nd:ﬁ._o.%oﬂ and éoaﬁdm Emoov
but moreover a strong sense of social interests prevailing over the E&S.acm_
right to privacy (not to mention the -willingness to do <oEn$n.H g.\g@.. Besides,
without centralised control (as by the party in the GDR) equal jurisdiction could
not be guaranteed. .

However, if we see how close the criminal administration used to be to the
people, the present German legal system has to ask itself the following ques-
tions:

How simple do we want our criminal justice system to be? — In @mﬁ the rea-
son for the high complexity of German law is due to the aim of _um_msn&m crimi-
nal justice with the civil rights of the defendant and mmmnm:mam against state
power. Do we want to give up this complex system of balance of interests in fa-
vour for a more understandable law? This question is particularly difficult, since
comprehensibility of the law is part of the defendants’ protection. .

How important 1s our right to privacy? - Our sense of anonymous n.ﬁnm:dm
with cases and the extended protection of rights bears the risk of removing so-
cial conflicts away from their contexts and the involved woo.Eo. ,.;o often-
criticised neglect of the victim’s interests is just one aspect of .m:m topic.

How much lay decision making do we want? — In our society with mﬁmﬁama
importance given to experts, do citizens really still look for Ea om.@: E.&m.na
common sense of the people or do we rather prefer the professional judge with

1" Richert 1983, 13.
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her training and experience? How much confidence do people have in people’s
decision making?

3. Lessons for the future

One can observe that systems are very eager to establish many democratic
institutions but only insofar as the outcome is controllable ' People are being
influenced by the system rather than the other way around and that is true for the
liberal FRG as well as for the socialist GDR.

A legal system should be clear about how much confidence it has in its citi-
zens in order to establish how much lay participation it should allow.

First, if the system has confidence in its citizens, why not giving them a say
in high jurisdiction, where not only important cases are decided, but moreover
directions for future jurisdiction is set, which can be a highly political task.

Second, in the future Germany could think of combining its claim of democ-
racy with its notorious overwork of the courts, by letting small criminal cases be
decided by lay persons, like in the former GDR. As well as the mentioned confi-
dence by the state, this change would require a population which is willing to
participate in this work and moreover, which would accept such lay jurisdiction.
Both requirements seem to be quite questionable in our present individualistic
society. If such a model would find sufficient acceptance it would be indispen-
sable to create a procedure that would guarantee the involved individuals, par-
ticularly the defendant the basic safeguards. The non-professional judges in such
proceedings should be, to some extent, trained but guaranteed independence at
the same time. If this is possible for professional judges, why not for lay judges?

How democratic a criminal justice system should be is subject to personal
favours, political reasons and professional experience. In any case it is my belief
that the most important thing, even outweighing any democratic claim, is trans-

parency: it should be made public why the system does or does not allow lay
participation.

4. Closing

This paper attempts to make the reader think about the important question:
by whom do we want to be judged? Should there be only one judge or more than
one? Should it be somebody who knows me (whether I am the defendant or the
victim)? Should it be someone with legal training or somebody who lets com-
mon sense prevail over legal dogmas?

The question of what characteristics a Jjudge should have goes directly to the
core of justice as it implies the questions about what issues should be judged, i.e.

"*0 One example is the big disappointment of nearly all political parties (except for the SED)
when the people did not vote in favour for the unification of the states Brandenburg and
Berlin, or the reluctance to let the British people vote about the introduction of the Euro.
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what is part of the case? The question of the person of the judge is not only a po-
litical one but also always part of the question of justice itself.

228

Bibliography

Baur, Fritz, 1968, Laienrichter — Heute? In Tibinger Festschrift fiir Eduard Kem, Mohr, Tii-
bingen, 49-64

Brunner, Georg, 1975, Einfiihrung in das Recht der DDR, Miinchen, C.H.Beck’sche Verlags-
buchhandlung

Eser, Albin, 1995, Laienrichter im Strafverfahren — Ein Vergleich zwischen inquisitorischem
und adversatorischem System aus deutscher Sicht, in: Kroeschell, Karl, Cordes, Alb-
recht, Vom nationalen zum transnationalen Recht, Miiller Verlag Heidelberg, 161-181

Habermann, Lothar, 1996, Schiedskommissionen in der DDR — eine Dokumentation, in: Ren-
ning, Christoph (ed.) et al., Justiz im Umbruch, Bundesanzeiger, K6ln, p. 191-284

Hartung, Fritz, 1970, Um das Schwurgericht, Zeitschrift fiir die gesamte Strafrechtswissen-
schaft, Vol. 82, 601-609

Herzog, Felix and Wagner, Heike, Gesellschaftliche Priventation und Sanktionierung von
Alltagskriminalitit in der DDR - Ideologie und Praxis der Gesellschaftsgerichte, 69-87
in: Dilcher, Gerhard (ed.), 1997, Rechtserfahrung DDR: Sozialistische Modemisierung
oder Entrechtlichung der Gesellschaft?, Berlin, Berlin Verlag A. Spitz

Gerstein, Hartmut, Laien teilen Verantwortung und Macht mit den Profis — Schéffen - Richter
ohne Roben, Das Parlament, 10. August 2002. http:/fwww bundestag.de/cgi-
bin/druck.pl?N=parlament

Katholnigg, Oskar, Bierstedt, Hinrich, Sind bei den Schéffen alle Gruppen der Bevolkerung
angemessen beriicksichtigt? ZRP 1982, 267-269

Kissel, Otto Rudolf, Das Frankfurter “Schéffenroulette” ist vorbei — Gedanken zur Entschei-
dung des BGH vom 19.6.1985, NStZ 1985, 490-492

Kissel, Otto Rudolf, Gerichtsverfassungsgesetz — Kommentar, 3" ed. Beck Verlag, Miinchen
2001

Kiihne, Hans-Heiner, Laienrichter im Strafprozess?, ZRP 1985, 237-239

Lilie, Hans, Deutsches Strafrecht? Uber die Unvereinbarkeit der Strafrechtsnormen in der
Bundesrepublik Deutschland und in der DDR, NStZ 1990, 153-159

Luther, Horst, Schiedsstellen in den Gemeinden als Moglichkeit fiir eine auBergerichtliche
Konfliktldsung in den neuen Bundeslindern, DtZ 1991, 17-19

Markovits, Inga, Last Days, January 1992, California Law Review, 55

Markovits, Inga, Sclective Memory: How the Law Affects What We remember and Forget
about the Past - The Case of East Germany, 35 Law & Society Review 513 (2001)

Meador, Daniel John, Impressions of law in East Germany, 1986, The University Press
of Virginia

Ministerium der Justiz (ed.), 1968, Strafprozessrecht der DDR — Lehrkommentar, Berlin,
Staatsverlag der Deutschen Demokratischen Republik

229



Renger, Reinhard, Rechtspflege in der DDR, ROW 1990, 12-18
Richert, John P., West German Lay Judges: Recruitment and Representativeness, University
Presses of Florida, 1983, Gainesville
Rdssner, Dieter, 1996, § 380 in: Achenbach, Hans et. al., 1996, Kommentar zur Strafprozess-
ordnung, Vol. 3, Luchterhand Verlag, Berlin
Roxin, Claus, 1998, Strafverfahrensrecht, 25" ed., C.H. Beck Verlag, Miinchen
Rilping, Hinrich, Funktionen der Laienrichter im Strafverfahren, JR 1976, 269-274
Riissel, Ulrike, Das Gesetz zur Férderung der aussergerichtlichen Streitbeilegung — der Weg
zu einer neuen Streitkultur?, NJW 2000, 2300-2802
Schdfer, Karl, 1988, Mitwirkung des Volkes in der Rechtsprechung, in: Riess, Peter (ed.) Die
Strafprozessordnung und das Gerichisverfassungsgesetz, 24" ed., Vol. 1, Walter de
Gruyter, Berlin
Schénfeldt, Hans-Andreas, w.oomu Vom Schiedsmann zur Schiedskommission — Normdurch-
_setzung durch territoriale gesellschaftliche Gerichte in der DDR, Vittorio Klostermann,
Frankfurt am Main
Schubel, Britta, 1997, Geschichte und Gegenwart auBergerichtlicher Erledigung von Strafsa-
chen durch ehrenamtliche Schiedsinstanzen in den neuen Bundeslandern, Duncker und
Humblot, Berlin
Staatliche Zentralverwaltung fiir Statistik (ed.), Statistisches Jahrbuch der Deutschen Demo-
kratischen Republik, Staatsverlag der DDR Berlin 1990
Volk, Klaus, 1982, Der Laie als Strafrichter in: Hanack, Walter (ed.), Festschrift fiir Hanns
Diinnebier zum 75. Geburtstag, de Gruyter, Berlin, 373-389
Vormbaum, Thomas, 1988, Die Lex Emminger vom 4. Januar 1924: Vorgeschichte, Inhalte
. und Auswirkungen; ein Beitrag zur deutschen Strafrechtsgeschichte des 20. Jahrhun-
dert, Duncker und Humblot, Berlin
Wasmuth, Johannes, Straf- und Strafverfahrensrecht nach dem Einigungsvertrag, NStZ 1991,
160-165

230



