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Currently mired in controversy, the European Court of Human Rights and the Convention itself have
come in for stern criticism from a diverse array of stakeholders. Of particular controversy is the
Court’s utilisation of the Living instrument doctrine, which it first expressly recalled in its 1978 Tyrer
v. UK decision. Confusion has continued to surround how this doctrine came about and its potential
to allow the Strasbourg Judiciary to cross over the constitutional separation of judiciary and
legislature. However, while the substantive idea of the Convention as a living instrument capable of
evolving with European Society is legitimate, confusion still exists about how it operates and to what
extent it might be used to alter existing Convention Standards. This study sets out that at the heart
of this modern legitimacy crisis in the Convention system is a failed dialogical model of the
Convention institutions. However, clearer explanations and a better understanding of appropriate
roles of the various institutions and improved channels of dialogue may lead to a more accepted
Convention system and act to calm some of the conflict surrounding the Convention today. After
examination of various aspects of Convention law and practice the eventual argument is that the
current crisis is largely one of failed dialogue between Convention stakeholders and is best address
through an improved understanding of and discovery of European Consensus.
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Chapter 1: Introduction and Overview

“The proposition that the Convention is a ‘living instrument’ is the banner under which the
Strasbourg Court has assumed power to legislate what they consider to be required by
‘European public order.’”
Lord Hoffmann, former Lord of Appeal in Ordinary.1

The Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR)2 was created
in the post Second World War era by the Council of Europe (CoE).3 It was opened for signature on 4th
November 1950 and entered into force on 3rd September 1953. The original reasons and purposes
for the Convention are open to interpretation but it can be said that it was either seen as something
of a collective pact against totalitarianism, or by some as a potential fledgling bill of rights for
Europe.4 It is also clear from its Preamble that it intended to secure “…universal and effective
observation of the rights” it contained.5 The Preamble also suggests that the Convention aims at
increasing unity between the member States6 and reaffirms collective values of democracy,7
freedom and the rule of law.8

1

L Hoffmann, ‘The Universality of Human Rights’, (2009) 125 LQR 416 at 428.
More commonly known as the European Convention on Human Rights and referred to throughout this study
as ‘The Convention’ and ‘the ECHR’.
3
See AWB Simpson, Human Rights and the End of Empire: Britain and the Genesis of the European Convention,
(Oxford University Press, 2001) at 157.
4
See. e.g. E Bates, The Evolution of the European Convention on Human Rights: From its Inception to the
Creation of a Permanent Court of Human Rights’, (Oxford University Press, 2010) at 5, C.H.M Waldock, ‘The
European Convention for the Protection of Human Rights and Fundamental Freedoms’, (1958) BYIL 356 at 356
and E Bates, ‘British Sovereignty and the European Court of Human Rights’, (2012) 128 LQR 382 at 385.
5
Preamble to the Convention for the Protection of Human Rights and Fundamental Freedoms (European
Convention on Human Rights as amended) (ECHR) (1950) at para 3.
6
Ibid at para 4.
7
Ibid at para 5.
8
Ibid para 6.
2
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1.1 The Development of the ECHR

From its early days the Convention has grown significantly in stature, but not without some
controversy. The original Convention text came into force as a compromise to ensure that it would
indeed come into being amongst controversy and political wrangling.9 As such there was no
compulsory Court of Human Rights like today. Instead, a Court was to be established later, when
enough member States (eight) had granted the optional right of individual petition to the Court.10
Eventually the Court was instituted in 1959, but even then it did not enjoy jurisdiction over all
member States of the Convention.11 This led to the Court being something of a damp squib in its
early years with very few cases.12 In fact in 1965 Henri Rolin,13 one of the Judges of the Court when
speaking extra-judicially was hesitant to even call himself a judge.14 Indeed such was the state of the
case load of the Court at that stage that Rolin tellingly entitled his speech ‘Has the European Court of
Human Rights a Future?’15 As is now well-known, it was not until later that the Court ‘came of age’,16
when more States granted the optional right of individual petition17 and the Court started to deliver

9

See e.g. Bates (n4)at 41.
See. e.g. Bates (n4)at 9.
11
Bates (n4)at 11.
12
Bates (n4)at 11 and 103 and A Lester, ‘The European Court of Human Rights after 50 Years, (2009) EHRLR
461 at 465-466.
13
N.B Henri Rolin was a judge of the Court from 1959-65 and 1971-73, in addition to this he was vice president
of the Court from 1965-68 and then President of the Court from 1968-71.
14
H Rolin, ‘Has the European Court of Human Rights a Future?’, (1965) 11 Howard Law Journal 442 at 442.
15
ibid.
16
For use of this term see e.g. Bates (n4)at 357 and R Rysdall, ‘The Coming of Age of the European Convention
on Human Rights’ (1996) EHRLR 18 at 28.
17
Previously the right of individual petition was contingent on the member State lodging a declaration granting
the right to their citizens. This right could be time limited. See Article 25 of the Original Convention text which
reads:
“(1) The Commission may receive petitions addressed to the Secretary-General of the Council of
Europe from any person, non-governmental organisation or group of individuals claiming to be the
victim of a violation by one of the High Contracting Parties of the rights set forth in this Convention,
provided that the High Contracting Party against which the complaint has been lodged has declared
that it recognises the competence of the Commission to receive such petitions. Those of the High
Contracting Parties who have made such a declaration undertake not to hinder in any way the
effective exercise of this right
10

(2) Such Declarations may be made for a specific period”
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some of its most famous judgments,18 which among others include: Golder;19 Handyside;20 Engel21
and of course importantly for the purposes of this study Tyrer v UK.22 These judicial developments
alongside other political occurrences, such as renewals of the optional right of individual petition,
enabled the Convention to grow into arguably the world’s most effective treaty for the protection of
human rights.23 Indeed, the creation of a permanent Court of Human Rights and a compulsory right
of individual petition following Protocol 1124 could be argued to fit perfectly with former President of
the Court, Sir Humphrey Waldock’s statement in 1958 that:

“If you regard the Convention as a constitutional instrument- as a European Bill of Rights for
the Individual- then it seems difficult to deny the importance of granting to the individual a
personal right to place his grievance before the Commission.”25 (Emphasis added)

The Convention also benefitted from a change in the judging structure within the Court in response
to overwhelming case load by Protocol 14.26 All this leads to a suggestion that, perhaps, the

18

Or infamous, depending on your point of view.
Golder v. United Kingdom (App.No. 4451/70) (ECtHR 21 February 1975).
20
Handyside v. United Kingdom (App.No. 5493/72) (ECtHR 7 December 1976).
21
Engel and others v. the Netherlands (App.Nos. 5100/71; 5101/71; 5102/71; 5354/72) (ECtHR 8 June 1976).
22
Tyrer v. United Kingdom (App.No. 5856/76) (ECtHR 25 April 1978).
23
See e.g. S Greer, The European Convention on Human Rights: Achievements, problems and prospects
(Cambridge University Press 2006) at 1.
24
Amongst other things, Protocol 11 abolished the old Commission on Human Rights and replaced the old
Court of Human Rights with a Permanent Court of Human Rights, Protocol 11 to the Convention for the
Protection of Human Rights and Fundamental Freedoms, Restructuring the Control Machinery established
thereby CETS No: 155 (Opened for Signature 11th May 1994, entered into force 1st November 1998) Article 1.
25
Waldock (n4) at 359.
26
Amongst other things, Protocol 14 to the Convention has allowed for single judge chambers to dismiss
application that are manifestly ill-founded, and enabled committee of three judges to decide certain wellfounded applications. It also changed the terms of office for judges. Protocol 14 to the Convention for the
Protection of Human Rights and Fundamental Freedoms, amending the control system of the Convention,
CETS:. 194 (Opened for signature 13th May 2004, Entry into force 1st June 2010.) On the Court’s case overload
necessitating the creation of Protocol 14 see DJ Harris, M O’Boyle, EP Bates and CM Buckley, Harris, O’Boyle &
Warbrick: Law of the European Convention on Human Rights, (Oxford University Press 2014, 3rd Edn) at 104.
See also: Lester (n12) at 467; A Mowbray, ‘Crisis Measures of Institutional Reform for the European Court of
Human Rights’, (2009) 9(4) HRLR 647 especially at 647-648; H Keller, A Fischer and D Kuhne, ‘Debating the
19
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Convention has grown to take on a quasi-constitutional status. Such a possibility jars with the
perspective of those who see the Convention as more of a ‘collective pact against totalitarianism’
and advocate a restrictive rule of treaty interpretation for sovereignty limiting treaties,27 and may
lead to some degree of controversy.

1.2 UK Criticism of the Court

The Convention’s success has not come without its critics. Criticism of the Court has come from
many quarters, and not simply the expected complaints resulting directly from litigants on the losing
side of a Strasbourg decision. Particularly in recent years, and perhaps fuelled by controversies such
as the prisoner voting cases28 and the Abu Qatada deportation saga,29 among others, in the United
Kingdom the Court’s influence has been controversial. This controversy may have become
particularly acute in recent years, over a decade on from the entry into force of the Human Rights

Future of the European Court of Human Rights after the Interlaken Conference: Two Innovative Proposals’
(2011) 21(4) EJIL 1025 at 1026-1028.
27
This approach dictates that treaties which limit the sovereignty of States should be interpreted in a way that
least effects State sovereignty and it should be assumed that all sovereignty limiting aspects of the treaty were
included in the treaty by the States parties concluding it. See e.g. CC Morrisson, ‘Restrictive Interpretation of
Sovereignty- Limiting Treaties: The Practice of the European Human Rights System’, (1970) 19(3) ICLQ 361 at
362.
28
The prisoner voting cases include, but are not limited to: Hirst v. United Kingdom (No.2) (App.No.
74025/01)(6 October 2005) and Greens and M.T. v. United Kingdom (App.Nos. 60041/08 and 60054/08)
(ECtHR 11 April 2010) for a detailed account see E Bates, ‘Analysing the Prisoner Voting Saga and the British
Challenge to Strasbourg’ 14(3) 2014 HRLR 504 and Joint Committee on the Draft Voting Eligibility (Prisoners)
Bill, Draft Voting Eligibility (Prisoners) Bill Report (2013-14, HL 103, HC 924) especially at paras 31-32. The
committee stated: “A Second issue that has been raised by critics of the judgment in Hirst is that the ECtHR has
ignored the basis of its jurisdiction by engaging in unwarranted extension of the rights contained in the
Convention under the “living instrument” doctrine.” The implication here is that the Convention’s living
instrument doctrine is at the heart of the controversy over the Court’s creative interpretation of the
Convention. In this connection see the joint dissent in the Hirst judgment itself which suggests the majority
were taking an evolutive approach and warns of the Court against assuming “legislative functions”: See Joint
Dissent Opinion of Judges Wildhaber, Costa, Lorenzen, Kovler and Jebens in Hirst (n28) at para 6.
29
For the Strasbourg Court’s judgment see: Othman (Abu Qatada) v. United Kingdom (App.No. 8139/09)
(ECtHR 09 May 2012). For political reaction to the judgment see e.g. A Travis, ‘Theresa May Criticises human
rights Convention after Abu Qatada affair’, The Guardian (London, Monday 8th July 2013)
<http://www.theguardian.com/world/2013/jul/08/theresa-may-human-rights-abu-qatada> accessed on
01/02/2015. See generally J Middleton, ‘Taking rights seriously in expulsion cases: a case study’, (2013) EHRLR
520.
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Act 1998 which, in the words of the former President of the UK Supreme Court, has led to
“…judgments of United Kingdom courts, striking down executive action on Convention grounds, or
holding legislation to be incompatible with the Convention, as defined by the Strasbourg Court.”30 As
another eminent commentator, Sir John Laws,31 has put it, there is a “…resentment felt among many
shades of opinion that under the pressure of the Strasbourg court the law of human rights has got
too big.”32

Some of the hostility directed towards the Court has been based on the idea that it has interpreted
the Convention far too liberally, and moved the human rights it protects far beyond what was ever
intended by those who drafted it. At the heart of the controversy here has been the Court’s ‘living
instrument’ doctrine,33 and what some see as its potentially ‘legislative effect’, as far as the
sovereign States parties to the Convention are concerned. The legislative effect occurs because the
30

Lord Phillips, ‘European Human Rights- A Force for Good or a Threat to Democracy?’, (Centre of European
Law Lecture, The Dickson Poon School of Law, King’s College London, 17 June 2014) available at
http://www.kcl.ac.uk/law/newsevents/newsrecords/2013-14/assets/Lord-Phillips-European-Human-Rights--AForce-for-Good-or-a-Theat-to-Democracy-17-June-2014.pdf accessed on 05/02/2015 at 3.
31
Sir John is a current Lord Justice of Appeal in the United Kingdom.
32
Laws LJ, ‘Lecture III: The Common Law and Europe’, (Hamlyn Lectures 2013, 27 November 2013)
<http://www.judiciary.gov.uk/wp-content/uploads/JCO/Documents/Speeches/laws-lj-speech-hamlyn-lecture2013.pdf> accessed on 01/02/2015 at para 9.
33
Although this study concerns itself primarily with the living instrument doctrine see also: J G Merrills, The
Development of International Law By the European Court of Human Rights, (Manchester university Press, 1993
2nd Edn) at 78-84; G Letsas, A Theory of the Interpretation of the European Convention on Human Rights,
(Oxford University Press 2007) 74-79; Greer (n23); F Matscher, ‘Methods of Interpretation of the Convention’,
in R.St.J Macdonald, F Matscher and H Petzold, The European System for the Protection of Human Rights
(Martinus Nijhoff Publishers 1993) pages 63-81 at 68-70; D Spielmann (Ed) The European Convention on
Human Rights: Essays in Honour of Christos L. Rozakis (Bruylant, 2011), P Mahoney, ‘Judicial Activism and
Judicial Self Restraint in the European Court of Human Rights: Two Sides of the Same Coin’, (1990) 11(1-2)
HRLR 57; M Fitzmaurice, ‘Dynamic (Evolutive) Interpretation of Treaties and the European Court of Human
Rights’, in A Orakhelashvili and S Williams (Eds), 40 years of the Vienna Convention on the Law of Treaties,
(British Institute of international and Comparative Law, 2010) 55-97; SC Prebensen, ‘Evolutive Interpretation of
the European Convention on Human Rights’ in P Mahoney, protecting Human Rights: The European
Perspective (Koln Heymans, 2000) at 1123-1139; N Bratza, ‘Living Instrument or Dead Letter- the Future of the
European Convention on Human Rights’ (2014) 2 EHRLR 116; K Dzehtsiarou, ‘European Consensus and the
Evolutive Interpretation of the European Convention on Human Rights’, (2011) 12(10) German Law Journal
1730; K Dzehtsiarou and C O’Mahony, ‘Evolutive Interpretation of Rights Provisions: A Comparison of the
European Court of Human Rights and the U.S. Supreme Court’, (2013) 44 Columbus Human Rights Law Review
309; Hoffman (n1); G Letsas, ‘Strasbourg’s Interpretive Ethic: Lessons for the International Lawyer’, (2010) 21(3)
EJIL 509; A Mowbray, ‘The Creativity of the European Court of Human Rights’, (2005) HRLR 57; D Nicol,
‘Original Intent and the European Convention on Human Rights’, (2005) PL 152.
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Convention establishes a system of binding international legal obligations.34 Due to the requirement
contained in the Vienna Convention on the Law of Treaties (VCLT) that international law obligations
be carried out in good faith35 and that domestic law cannot be adduced as a reason not to fulfil
international law obligations,36 the ECHR would gain a form of primacy, at least in international law,
above domestic law. Where member States were found in violation of the Convention, they would
then be obliged to change their laws to comply with the judgment.37 Thus the judgments of the
Court have a potentially legislative effect.38 Such an effect has been acknowledged by the current UK
judge at the Court, Paul Mahoney,39 who has said:

“through evolutive interpretation [of the Convention] (i.e. through adding a new meaning,
neither written on the face of the text nor previously inherent in it), to overturn its previous
case law and push the application of the Convention into areas where previously it did not
reach, and thus to convert what was previously neutral into an obligation for the contracting
states”.40

34

Article 1 of the Convention establishes that: “The High Contracting Parties shall secure to everyone within
their jurisdiction the rights and freedoms defined in Section 1 of this Convention.”
35
Article 26 of the Vienna Convention on the Law of Treaties (adopted 22 May 1969, entered into force 27
January 1980) 1155 UNTS 331.
36
Article 27 ibid.
37
Convention Article 46(1) states that: “The High Contracting Parties undertake to abide by the final judgment
of the Court in any case to which they are parties.”
38
For use of the term ‘legislative effect’ see: Lord Phillips (n30) at 4. See also Bates, British Sovereignty (n4) at
387. See also A Drzemczewski, European Human Rights Convention in Domestic Law (Oxford University Press
1983) at 62.
39
Prior to his taking office at the European Court of Human Rights on 1 st November 2012 he was President of
the European Union Civil Service Tribunal (2005-2011) and prior to this he had a long service of the European
Court of Human Rights becoming the Deputy Registrar of the Court in 2001 and subsequently being promoted
to Registrar of the Court in which role he served until 2005.
40
Quoted from an unpublished text of Judge Paul Mahoney (of October 2012) which was quoted in: L
Wildhaber, A Hjartarson and S Donnelly, ‘No Consensus on Consensus? The Practice of the European Court of
Human Rights’, (2013) 33(7-12) HRLR 248 at 262
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This legislative perception of the living instrument doctrine is also maintained by former Minister for
Justice, Chris Grayling, but in his case with distrust.41 Connected to this comes criticism by figures
such as Dominic Raab MP42 - formerly a minister within the Ministry of Justice, responsible for
human rights reform - on how the Court has come to regard the Convention as a ‘living instrument’.
In 2009 Raab wrote:

“In Tyrer v UK, the Strasbourg Court held that judicial corporal punishment on the Isle of
Man was sufficiently degrading that it breached the prohibition on torture and inhuman
treatment, without any basis in the text of the Convention or the negotiating records, for
such a novel conclusion. In so deciding, the judges shrouded their reasoning in legal jargon,
which betrayed a blatant shift of approach- from a more disciplined judicial interpretation
and application of Convention rights to an overtly political renovation and rewriting of the
law”.43

Such a statement is emblematic of UK political discord with the Convention, in certain quarters at
least, and the way ithe Strasbourg judiciary are interpreting it.44 Other statements from leading

41

See e.g. R Mason, ‘Grayling says European Court of human rights has lost legitimacy’, The Guardian (London,
Monday 30th December 2013) <http://www.theguardian.com/law/2013/dec/30/grayling-european-courthuman-rights-legitimacy> accessed on 01/02/2013; C Grayling, ‘Bill of Rights: Let us concentrate on real human
rights’ The Telegraph, (London, 17 December 2012) < http://www.telegraph.co.uk/news/uknews/law-andorder/9750518/Bill-of-Rights-Let-us-concentrate-on-real-human-rights.html> accessed on 01/02/2015.
42
Dominic Raab MP is a Conservative Member of Parliament for Esher and Walton (since May 6 th 2010) and
was appointed as a Parliamentary Under Secretary of State, Minister for Human Rights, at the Ministry of
Justice on 12 May 2015. He holds a law degree from the University of Oxford and a masters degree in
international law from the University of Cambridge and was an international lawyer and former adviser in the
Foreign and Commonwealth Office.
43
D Raab, The Assault on Liberty: What Went Wrong with Rights, (Fourth Estate, 2009) at 130.
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politicians include the former Home Secretary, Jack Straw MP45 in his Hamlyn Lecture series of 20122013 in which he spoke of the perceived self-aggrandisement of the Court’s authority saying:

“Strasbourg has got into this difficultly because it believes that its extended definition of
human rights should apply uniformly across all forty-seven member states. That would have
been fine if there were warrant for this in the treaties and, crucially, if they had any means
of ensuring that in practice there was a uniform enforcement of their judgments across
those forty-seven member states. But there are not.”46

Straw then drew a comparison with the enlargement of the European Union’s jurisdiction and power,
suggesting that the various renegotiations, including the Maastricht Treaty and the Lisbon Treaty
had, in his view, made such enlargement legitimate. However, by comparison, he doubted the
legitimacy of what had occurred with the ECHR saying:

“Where has been the equivalent political, democratic engagement over the jurisdiction that
Strasbourg has taken unto itself? Where are the treaty texts, where are the records of
debates in the parliaments of the Council of Europe’s member states? They don’t exist.”47

Such statements suggest a discord against what is perceived by some as the Court’s aggrandised
jurisdiction, without the prior dialogue with and consent of the member States. What is notable
Human Rights Laws’, <https://www.conservatives.com/~/media/files/.../human_rights.pdf> accessed 8th
May 2015 at 3.
45
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about these two examples are that the two quoted politicians48 come from the two main opposing
political parties in the United Kingdom suggesting that the issue is not simply one of party politics. It
is also noteworthy that Jack Straw was a Minister responsible for the passage of the UK’s Human
Rights Act 1998 which for the first time incorporated the Convention directly into UK law.49

Yet, criticism of the Convention and the Court is not monopolised by politicians. In relatively recent
years even some senior members of the UK judiciary have been highly critical of the approach taken
by the Strasbourg judiciary. They have criticised the Court’s interpretation of the Convention and
once again the living instrument doctrine has come under the spotlight. Lord Hoffmann in his
influential Judicial Studies Board lecture (2009) took the opportunity to launch a scathing attack on
the appropriateness of what he saw as the Court’s ‘constitutionalist’ approach to the ECHR and its
interpretation.50 He bemoaned the potential for the Court’s interpretations to effectively and
unilaterally create new legal obligations binding upon the member States.51 He noted what he
thought was the constitutional inappropriateness of an international court, “[e]ven if the Strasbourg
judges were omniscient”, in imposing new and uniform legal standards, through their interpretation
of the Convention, upon member States.52
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In 2013, Lord Sumption, of the UK Supreme Court, criticised the Court’s “…tendency to convert
political questions into legal ones”.53 He went on to complain that the Court “…has become the
international flag-bearer for judge-made fundamental law extending well beyond the text which it is
charged with applying.”54 Continuing in this vein he stated of the Court’s ‘living instrument’ doctrine:

“The way that the Strasbourg Court expresses this is that it interprets the Convention in light
of the evolving social conceptions common to the democracies of Europe so as to keep it up
to date. Put like that, it sounds innocuous, indeed desirable. But what it means in practice is
that the Strasbourg court develops the Convention by a process of extrapolation or analogy,
so as to reflect its own view of what rights are required in a modern democracy.” (Emphasis
added)55

Even judges who are usually regarded as being in favour of the Convention have suggested reforms
to it to address concerns over the Court’s creativity when it utilises the living instrument doctrine, or,
as it is also known, evolutive interpretation. Lady Justice Arden, who herself has sat at the Court (as
an ad hoc judge) on behalf of the United Kingdom, and is Head of International Judicial Relations for
England and Wales56 has expressed concerns with the Court’s capacity for innovation. In 2014,
against the backdrop of the previously mentioned prisoner voting controversy,57 she suggested that
a system of provisional judgments (i.e. non-binding) judgments be instituted for decisions that might
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“…significantly develop [the Court’s] jurisprudence”.58 The necessity for such reforms and methods
will be considered in the final part of this study, but it is interesting to note here that even
supporters of the Convention acknowledge that there may be problems with the Court’s use of the
living instrument doctrine.59

Another such area of concern about Strasbourg jurisprudence has been voiced by Baroness Hale on
the potential emergence of Socio-economic rights. Hale used the example that while the Court has
acknowledged there is no Convention Obligation to be provided a home by the State (Chapman v.
UK),60 nevertheless she claimed that Strasbourg was “developing a duty not to deprive a person of
the home he already has even in circumstances where there is no duty in domestic law to continue
to supply him with it.”61 Hale argued that the situation of a State failing to continue to supply a home
is fundamentally different to an interference with family and private life relationships because it, in
effect, entails a positive obligation on the State. Hale then went on to question whether this was the
beginning of the emergence of socio-economic rights in the Convention, “…even though they are
nowhere to be found in the Convention? And is this a good thing or a bad thing?”62 Hale has selfproclaimed herself to be a supporter of the Convention,63 and so such concerns, which she
addressed at the Court’s annual Dialogue between Judges event in 2011, may further suggest a
general concern about the expanding nature of Convention law that is not isolated to critics of the
Convention system alone.
58
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Such is the extent of criticism that it has become necessary for former Presidents of the Court to
defend the Convention, including with special reference to the living instrument doctrine. Sir Nicolas
Bratza, the ‘British’ judge at the Court from 1998-2012 and former President of the Court,64 has done
so in a lecture entitled: ‘Living instrument or dead letter- the future of the European Convention on
Human Rights’.65 In doing so he rather tellingly acknowledged:

“This is a problematic time for human rights in this country [the UK]—a time when the
European Convention, and the institution established by the member states to interpret and
apply it, are increasingly under attack and when the threat that the United Kingdom will
withdraw from the Convention system, in whose creation it played such a leading and
distinguished role, is more real today that it has ever been.”66

What such acknowledgments demonstrate is that the criticism of Strasbourg has now reached a
level where it has gone beyond mere inflammatory rhetoric, warranted or not. Addressing the issue
of the legitimacy of the Court’s creative interpretation of the Convention seems to be becoming
necessary to restore confidence in the Convention system. This absence of confidence, for the
purposes of this study at least, may indicate severe problems67 with the working of the Convention.
Alternatively, this unprecedented admonishing of the Convention could be the result of
misunderstanding and ambiguity surrounding the way the Convention is interpreted in practice,
particularly with respect to the much-criticised ‘living instrument’ doctrine. The latter proposition is
to some extent supported by Alastair Mowbray who suggests “A greater judicial willingness to
64
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elaborate upon the application of the doctrine in specific cases would help to alleviate potential
fears that it is simply a cover for subjective ad-hockery.”68 The underlying issue of what Mowbray
suggests is a lack of dialogue between the Court and other Convention actors which will be
addressed in this thesis and in part 1.6 of this chapter.

Against this backdrop, this study focuses on the Court’s ‘living instrument’ doctrine, which will be
briefly described below. It will be shown that both the possibility of problems in the way the Court
employs the ‘living instrument’ doctrine and the way it is understood or misunderstood are likely to
have played their part in the current war of words, for as the proverb goes, there is ‘no smoke
without fire’. And certainly this is partially endorsed by Judge Bratza when he states, in his recent
lecture:

“I do not of course suggest that the evolutive approach of the Court has always been beyond
reproach”.69

And by Franz Matscher, the former judge in respect of Austria (1977-1998) who has written:

“Nevertheless – and I would like to stress this – evolutive interpretation is a method which
must be applied with great care. I also concede that the Convention organs have in this way
on occasion reached the limits of what can be regarded as treaty interpretation in the legal
sense. At times they have perhaps even crossed the boundary and entered territory which is
no longer that of treaty interpretation but is actually legal policy-making. But this, as I
68
69
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understand it, is not for the Court to do; on the contrary, policy-making is a task for the
legislature or the Contracting States themselves, as the case may be.”70

This controversy surrounding the living instrument doctrine is a good reason that an in-depth study,
such as this contribution, is necessary at the current time. This is especially so in the wake of
possible UK withdrawal from the Convention71 within the aforementioned and ongoing ire towards
the Convention. Recitals such as the statement immediately above, although authoritative leave
something of precision and comprehensiveness to be desired. It is this half picture of the working of
the Convention that indicates a failed dialogical model of the Convention and also may have led to
frustration towards the ECHR system. Such confusion is what this thesis will seek to clarify and
identify potential reforms to enhance the channels of dialogue in the Convention to avoid it
occurring again, and in so doing enhance the legitimacy of the Convention in the eyes of its
stakeholders.

1.3 What is the Living Instrument Doctrine?

The above discussion clearly indicates that the Court’s creative interpretation of the Convention is
controversial and, perhaps, misunderstood. While, judicial development of law (including common
law) accepted, it is arguable that the ECtHR’s interpretation has grown beyond that which might be
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foreseeable in the guise of ordinary judicial development.72 As a part of this concern the Court’s
‘living instrument’ doctrine has great potential for controversy and misunderstanding about how it is
utilised by the Court, so let us briefly introduce the concept at this point.

A crucial preliminary question to answer is: ‘What is the living instrument doctrine?’ In Tyrer it was
famously stated that:

“The Court must recall that the Convention is a living instrument which, as the Commission
rightly stressed, must be interpreted in light of present-day conditions. In the case now
before it the Court cannot but be influenced by the developments and commonly accepted
standards in the penal policy of the member states of the Council of Europe in this field.”73

Unfortunately, this passage is unclear about how the living instrument doctrine works and what it
does. From the Court’s statement (above) it is clear that the doctrine means that the Convention can
be interpreted differently over time. It is also clear that the Court’s interpretation of the Convention
will be affected by ‘developments and commonly accepted standards’ in the member States. It
therefore seems apparent that the doctrine may be based upon commonality between the member
States to the Convention. That said, and as we shall see in chapter 4, the Court can consider more
than simply the developments within the member States when adopting an evolutive interpretation
of the Convention.74
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Discussing the living instrument doctrine Professor Merrills has suggested that in interpreting the
Convention, the Court could have remained rigidly committed to the standards of human rights
protection existing in the minds of the drafters in the 1950s. Alternatively he argues “…the Court
would be able to look beyond the particular conceptions of 1950 and take into account
contemporary ideas”.75 It is this latter approach that Merrills ultimately proposes for the Court. The
Court’s previously mentioned statement in Tyrer suggests76 that it concurs with Merills' approach.
However, Merrills highlighted the dilemmas the living instrument doctrine raised for the Court: (i)
anticipating and (ii) not keeping up with consensus when required.77 What this tells us, at least from
Professor Merrill’s point of view, is that the Convention was not meant as a static treaty but a living
document and that the ‘living instrument doctrine’ is an important aspect of this. However, his
caution, suggests that the ‘living instrument’ approach does not mean that judges can ‘make it up’ as
they go along, as may be suggested by this chapter’s originating quote, from Lord Hoffmann.78
Instead, their role in utilising this doctrine is more to reflect the contemporary standards, through
updating Convention law, that are relevant to the substantive clauses in the ECHR. As such, from
Merrills’ discussion, taking a ‘living instrument approach’79 means interpreting the Convention inline with contemporary standards by reference to objective criteria (which he fails to enunciate,)
that have occurred in the member States. This is very much in-line with the understanding of the
Council of Europe’s own Committee of Experts on the reform of the Court’s understanding. They
state:
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“Under the case-law of the Court, the Convention is seen as a living instrument, to be
interpreted in the light of present day conditions. Thus the rights guaranteed have been held
to apply to situations that were not foreseeable, when the Convention was first adopted, as
for instance the use of new information technology or artificial procreation, and to situations
which were in fact foreseeable, but where there have been societal developments since the
adoption of the Convention, as for example in cases relating to sexual preferences”80

Professor Greer has offered this, perhaps clearer, commentary upon the meaning of evolutive
interpretation;81

“The principle of evolutive, or dynamic, interpretation, a principle the Court has developed
for itself, facilitates the abandonment of outmoded interpretations of the Convention when
significant, durable, and pan-European changes in the climate of public opinion have
occurred, for example that homosexuality and trans-sexualism are aspects of private life
requiring respect from public authorities.”82

Whilst this is true it still leaves something to the imagination of the reader. Like Merrills, Greer
suggests the living instrument doctrine has a role to play in updating Convention jurisprudence.
However, this description is perhaps too simplistic as it does not rule out re-interpreting the
Convention due to textual amendments to the Convention by the member States. Evolutive
80
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interpretation instead entails the Court, through its interpretation, changing the meaning of a term
in the Convention without the direct and express intervention of the member States, in line with its
living instrument methodology.83

Perhaps because to date there has not been an in-depth study devoted to the Convention as a living
instrument84 definitions of the living instrument tend towards either grouping it with judicial
activism85 or giving simple reference to the Court’s description, or aspects of it, detailed in Tyrer.86
This vagueness, as will be discussed, has led to confusion surrounding the doctrine. This confusion
will need to be addressed both on a doctrinal level and on a dialogical level by the Convention’s
various stakeholders and this will be one of the principle aims and benefits of this study. Harris,
O’Boyle & Warbrick follows a similar pattern usefully explains:

“When deciding a case by reference to the dynamic character of the Convention, the Court
must make a judgment as to the point at which a change of policy of the law has achieved
sufficiently wide acceptance in European states to affect the meaning of the Convention. In
doing so the Court has generally been cautious, preferring to follow state practice rather
than to precipitate a new approach.”87
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This usefully adds to the previously cited works and grants some basic understanding of what the
living instrument doctrine is. The living instrument doctrine88 can thus be taken to refer to the
Court’s ability to interpret the Convention differently over time depending on changes, including
those common amongst Convention member States. However, it indicates a change in the
substantive content of Convention rights where the Court interprets these common changes as
implying an amendment to the meaning of the Convention clause/s at issue.89 This is controversial as
it may amount to a ‘quasi-legislative’ role for the Court, which entails a possible incursion on State
sovereignty. Whilst this analysis and definition is limited by the virtue that this is an introductory
chapter further enunciation of the living instrument doctrine will ensue throughout chapters 3, 4
and 5 of this study. This will include consideration of the appropriate role of judges in evolutive
interpretation of the Convention.

1.4 Diverging approaches to Convention Interpretation

Possible confusion over how the Court has interpreted the Convention as a ‘living instrument’ may,
in part, have led to a variety of views on the proper purpose of, and approach to, interpreting the
Convention. As previously discussed, Professor Merrills suggested there are two diverging
approaches to interpreting Convention clauses: taking the intended meaning of the Convention as
being unchanged from the meaning it would bear in the 1950’s, and accepting that the drafters
deliberately left the Convention open to interpretation as and when a particular case or issue came
to Court, thus empowering the Court to interpret the matter as it deems appropriate at the time.90
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As will be recalled, Professor Merrills argued the Court ultimately has endorsed the latter approach
via its living instrument doctrine which may suggest something similar to a ‘constitutional role’ for
the Convention.91 So the more one perceives the Convention was drafted as a type of ‘evolving
documentary constitution for Europe’, then the more it is reasonable to expect creative
interpretation from the Court, or at least not an approach that rigidly applies specifically what was
intended in 1950. Such development as previously noted is not without precedent in national legal
systems such as the UK’s system of common law or Canadian Constitutional law for instance.92
However, if one perceives the Convention is merely an ordinary treaty, to be interpreted restrictively
in favour of sovereign States, albeit within the human rights field, then a more restrained approach
would be expected. This is especially so if one adopts the view that the Convention was only ever
intended to protect against the most severe human rights interferences of the nature experienced in
the World War Two era. However, the living instrument doctrine seems to fit in with the ‘evolving
constitution for Europe’ vision of the Convention and it is unlikely that many would argue against
some form of updating of the Convention’s meanings.93 It is thus the extent of, and explanation of
that updating by the Court that is likely to be controversial, the appropriate extent of which will
depend on one’s own view of the role of the nature and purpose of the Convention.94 Nevertheless,
it will be a contention of this thesis, that while the Court must retain its independent judicial
interpretation of the Convention’s evolution, but that evolution flows from the implied will and
consent of the member States.
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1.5 Controversy Surrounding the Living Instrument Doctrine

What may appear as judicial updating, via the living instrument doctrine, of the Convention’s
substance95 can be particularly controversial. It is well-established that a key role of a court is to
interpret and apply the law.96 Paul Mahoney, in a seminal article on interpretation of the Convention
stated precisely this: “The European Court’s mandate under the Convention is to interpret and to
apply, not revise.”97 Yet, while it has long since been acknowledged that some degree of law making
takes place in courts,98 this should not amount to its general approach to interpretation. Then again,
the living instrument doctrine goes further than mere literal interpretation of the Convention. The
Convention’s modern day jurisprudence is not stuck to the interpretation that would have been
given in the 1950’s when it was originally concluded.99 It is also not hidebound to follow the specific
intentions of the founders of the Convention. Rather, it would seem, the Court regards itself as
bound to follow the founders’ general intentions in establishing an international system for the
protection of human rights.100 As such the Court has found that although it must respect legal
certainty it is capable and entitled to adopt a more expansive interpretation of the Convention.101 It
is the extent to which the Court exercises this capability to render expansive interpretations of the
Convention that is controversial. This may be particularly so given that the Convention is an
international treaty with an international court, so its judgments have the potential to impact on
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State sovereignty.102 As a result of this any decisions that potentially erode the States’ sovereignty
will require careful justification and explanation.

As has been stated, the living instrument doctrine is potentially seen as an activist doctrine of the
Court.103 As such it risks offending the sovereignty of the member States if used inappropriately. In
principle, the doctrine may damage legal certainty and create the situation where member States do
not understand the extent of the obligations they are agreeing to when acceding to the Convention,
or have uncertainty about their Convention obligations going forward. Some may argue this is the
UK situation in relation to the recent prisoner voting saga.104

It is important to take a moment to briefly clarify however, that the living instrument doctrine does
not refer to how the Court interprets the Convention in light of unforeseen circumstances, such as
technical or scientific advances for instance advances in surveillance technology (Klass v.
Germany),105 but rather situations that could have been foreseen, where the Court interprets the
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themselves threatened by highly sophisticated forms of espionage and by terrorism, with the result
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Convention differently due to changing social standards in the member states such as the
acceptance of homosexuality (Dudgeon v. UK)106. It has also been suggested that some of the latter
category of cases would no longer be seen as controversial today, such as the aforementioned
Dudgeon case107 or the Marckx case on the right of illegitimate children to maternal affiliation under
Article 8 of the Convention.108

In cases when the Court is overruling a previous decision, based on the living instrument doctrine, it
has to some extent addressed the issue of a lack legal certainty in its Chapman v. UK case decision by
stating:

“While the Court is not formally bound to follow its previous judgments, it is in the interests
of legal certainty, foreseeability and equality before the law that it should not depart,
without good reason, from the precedents laid down in previous cases.”109

that the State must be able, in order effectively to counter such threats, to undertake the secret
surveillance of subversive elements operating within its jurisdiction. The Court has therefore to accept
that the existence of some legislation granting powers of secret surveillance over the mail, post and
telecommunications is, under exceptional conditions, necessary in a democratic society in the
interests of national security and/or for the prevention of disorder or crime.” At para 48.
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However, this has not stopped criticism of the Court’s living instrument approach in the few cases
where it has used evolutive interpretation to overrule previous case law.110 Dominic Raab speaking
of the Tyrer judgment in his previously cited attack on the Court’s living instrument approach
thought it was tantamount to judicial rewriting of the Convention.111This suggested, at least in his
view, that living instrument decisions, contrary to the Court’s above statement in Chapman,112 are
arbitrary impositions of the Strasbourg judiciary.

Criticism of the doctrine has not suddenly emerged. In fact, after the Court’s famous expression of
the doctrine in Tyrer113 criticism of the Court’s approach was clear. These ranged from the
hyperbolic criticism that “The European ‘Court’ of Human Rights is not really a court: it has no
powers and what it utters is no judicial decision, but a political opinion.”114 To the more reasoned
academic argument that “…the Court must be censured for its failure to produce a convincing and
well-argued judgment.”115 The latter argument appears to be at the core of the controversy
surrounding the Court’s living instrument approach and has led to conflict within the Court’s
judiciary, which, will be discussed further throughout this study. This is that when using a living
instrument approach, the Court has poorly explained itself, leading to the possibility of confusion
and conjecture about its appropriateness and about how evolutive interpretation works in practice.
In other words, this is a failure of the Court to ensure adequate dialogue with the member States. In
the past this dissent particularly came from Sir Gerald Fitzmaurice who was the UK judge at the
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Court from 1974-1980. In Golder v. UK116 Sir Gerald concerned with (what he regarded as) judicial
legislation in relation to the Court’s readiness to read a right of access to the Court117 into the text of
Article 6(1) of the Convention (which did not explicitly include such a right) said:

“…the point here being, not whether the Convention ought to provide for such a right, but
whether it actually does.”118

And of the majority’s decision in Tyrer (which was understood as outlawing judicial corporal
punishment)119 he stated:

“Modern opinion has come to regard corporal punishment as an undesirable form of
punishment; and this, whatever the age of the offender. But the fact that a certain form of
punishment is an undesirable form of punishment does not automatically turn it into a
degrading one.”120

It is in this context of distrust and uncertainty about the working of the living instrument doctrine
that this study seeks to investigate how it was first instigated and how it might operate to facilitate
the purposes of the Convention as a human rights treaty. Part of this result of this study is a

116

Golder v. UK (App.No. 4451/70) (EctHR 21 February 1975).
In Golder The majority had ruled that the right of access to Courts was inherent to Article 6 of the
Convention (Right to a fair hearing): Golder (n116) at para 36.
118
Golder (n116) separate opinion of Judge Sir Gerald Fitzmaurice at para 2.
119
The majority of the Court found a violation of Article 3 of the Convention, that Tyrer had been subjected to
degrading treatment, by six votes to one.
120
Dissenting Opinion of Sir Gerald Fitzmaurice in Tyrer (n22) at para 11.
117

33

recommendation for reform to inculcate dialogue flowing between the Court and member State
institutions to alleviate the aforementioned confusion.

1.6 Dialogue and the ECHR

One aspect of this thesis previously mentioned is that of the failure of dialogue in the ECHR system.
Dialogue may occur in different ways but roughly refers to communication, whether that be in
statements, case decisions or other manners, regarding the working or interpretation of the relevant
body of law. In this case we clearly are interested in the ECHR but other notable examples of
dialogue have been illustrated that may usefully inform the reader’s understanding of dialogue in
reading the evidence put forward in this study.

Perhaps the seminal work on a dialogical system comes from Hogg and Bushell who describe the
Canadian Supreme Court’s (CSC) relationship with the Canadian Parliament and Government.121
They describe that while Canada has a supreme codified constitution, the Canadian Charter of Rights
and Freedoms (much like the US constitution which will be discussed in chapter 2) the decisions of
the CSC are not the last word in the development of Canadian Law. Instead judgments of the Court
feed into a continual process of legislative development, where exercise of their strike down powers
usually led to reform of the law to obtain the same social objectives in a charter compliant
manner.122 In this sense Hogg and Bushell have suggested that the Court far from holding a position
of mere constitutional veto over legislation, aides in the development of better legal frameworks.123
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While this approach to dialogue is interesting it is not without its critic. Aileen Kavanagh for instance
has suggested of the metaphor of dialogue and responses to it:

“It certainly sounds attractive. But these kinds of general, abstract claims fo not us very far I
in analysing what complex institutions like courts and legislatures actually do, still less
provide a foundation for bold normative presecriptions about they should do.”124

However, criticism has not stopped commentators noting the use of dialogue in different systems of
law including for our purposes the ECHR.125 Indeed the then President of the Court, Jean-Paul Costa,
has for instance stated: in the Court’s aptly named, annual Dialogue between judges Seminar:

“We wanted to convey our view that it is essential that domestic judicial authorities should
assume ownership of the Convention; that there should be, so to speak a distribution of
responsibilities in the field of human-rights protection between the national authorities and
the Court.”126

For the purposes of this study it may be useful to adopt the purpose of dialogue given by Luc
Tremblay who states:
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“…it aims at taking decisions in common; reaching agreement; solving problems or conflicts
collectively; determining together which opinion or thesis is true, the most justified, or the
best; or which particular practical view should govern actions or decisions”127

This as we shall see in this thesis is a problematic concept in Convention jurisprudence.

1.7 The Purpose and Themes of this Study

As has been shown, the Convention is surrounded in controversy, in the UK especially. It is at a
pivotal stage in its history with the British former President of the Court noting that levels of disquiet
directed at the Court and its judges are unprecedented.128 It is not possible for this study to answer
all of the criticisms of the Convention, and certainly not one by one. Instead, it will focus on an
explanation and analysis of the Court’s living instrument doctrine, which as we have seen, has been
the subject of considerable criticism in the UK and the troubled dialogue surrounding it.

It is submitted that, from what the Court has said about the doctrine and its surrounding academic
literature, it can be difficult to gain a full and comprehensive explanation of how the living
instrument doctrine has come about in the Strasbourg jurisprudence, and how it works. This means
that it is difficult reach an informed judgement on the legitimacy of the Court’s use of the doctrine.
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As such, the primary objective of this thesis is to cast light on three areas: the (i) instigation, (ii)
utilisation and, (iii) control of the living instrument doctrine by the Court. These themes roughly
correspond to the three parts of this study. Analysis of these themes will enable the Convention’s
stakeholders to assess their best course of action. This might be member States advocating reform
of the Convention system, or a litigant considering whether they have a viable case. This may also,
perhaps, include a potential new member State wishing to know the nature of what they are signing
up to. Possibly most importantly, with talk of withdrawing from the Convention in parts of the UK in
recent years especially after the prisoner voting saga,129 partly based on the notion that the Court
has illegitimately invented the living instrument doctrine and otherwise employed it in ‘legislating’
ways (or so it is claimed) and that the Court is an unaccountable institution, the study will inform the
debate against the background of policy makers in member States considering Convention
denunciation.130 An important aspect of this will be to consider the nature of communication and
input into the process of adjudicating and deciding on Convention Standards, not just by the Court
but by the member States and the various Convention actors themselves.

In order to achieve the aim of this thesis, it is broken down into three main themes as detailed below.

129

See e.g. Rowena Mason, ‘Chris Grayling: Britain could leave European Court of Human Rights’ The Telegraph,
(London, 08 November 2012) <http://www.telegraph.co.uk/news/politics/9665277/Chris-Grayling-Britaincould-leave-European-Court-of-Human-Rights.html> accessed 21 March 2013 and Estelle Shirbon, ‘Theresa
May floats quitting European rights convention’ (London, 09 March 2013).
<http://uk.reuters.com/article/2013/03/09/uk-britain-rightsidUKBRE9280FO20130309?feedType=RSS&amp;feedName=domesticNews> accessed on 22 March 2013.
130
Denunciation is permitted under Article 58 of the Convention.

37

1.7.1 Theme One: Where did the doctrine come from? (Genesis of the Doctrine in
Convention Case Law)

Firstly, in casting light on the instigation and utilisation of the doctrine it will be necessary to both
locate the doctrine within its historical and structural framework. As such, the study will aim to help
the reader come to their own informed understanding of the constitutional purpose of the Court as
it evolved through the 1960s and 1970s (and beyond), and discuss how the living instrument
doctrine first came about (again in the early years) in the European Commission on Human Rights’
and Court of Human Rights’ case law.131 This will mean that readers are able to gain a feel of the
doctrine’s purpose and how it fits into the broader ambit of the Convention. Contrary to some
suggestions,132 it shall be suggested that the doctrine was not in fact a construct of an activist court
unilaterally ascribing to itself a potentially legislative power. This may help to dispel anxiety about
the Court illegitimately taking upon itself a legislative mantel133 and suggest that, of itself, the
doctrine is legitimate.

1.7.2 Theme Two: How the Doctrine works in practice, its limitations and the possibility
of ‘(d)evolution’

After considering the legitimacy of how the doctrine came about, the second theme of this study
concerns the appropriate use of the living instrument doctrine and how it operates. Analysis of
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existing case law will enable the identification of general principles of evolutive interpretation and
evaluation of them within the Court’s interpretative method. In considering this theme, the Court’s
use of consensus methodology will be considered in order to evince broad principles for the finding
of Convention evolution.

This theme will include exploration of what the limits of evolutive interpretation might be. This is of
critical importance to member States, in understanding the nature of their international legal
obligations and how they may change over time, as interpreted by the Court, particularly as this may
affect their sovereignty. However, the study will not aim to quantify absolute limits to evolutive
interpretation, as it is acknowledged that this is not possible, except in broad terms, on the part of a
piece of legal academia. Instead, it will consider how such limits might be defined by the Court
interpreting the Convention as a living instrument, for example taking careful consideration of the
Court’s consensus methodology.

The final aspect of this theme of the uses and effects of the living instrument doctrine, is the
whether the living instrument doctrine may result in a reduction of Convention protection (this will
be referred to as (d)evolution.) The Court has said surprisingly little on the possibility of
‘(d)evolution’134 and academic discussion of the issue is very sparse, with most mentions of it coming
as a minor aspect of studies on other aspects of Convention law.135 However, an authoritative
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answer on this possibility has yet to emerge.136 On the basis of the principles enunciated in the
Court’s existing case law explanations of the doctrine, this study will therefore show that in theory
there are strong arguments that ‘(d)evolution’ should and must be possible.

An overall aspect of concern to all three previously cited parts of this theme will be how evolutive
interpretation fits into or highlights strain in the dialogical model of the Convention system. What
will be identified is that while evolutive interpretation highlights some level of dialogue between the
Convention stakeholders, this is nevertheless problematic. Further consideration specifically of the
dialogical system of the Convention then takes place in the final theme of this thesis.

1.7.3 Theme Three: The living instrument doctrine and Strasbourg accountability

The final theme of this thesis is accountability of the Court and what can be done to control
Strasbourg if it over-reaches its judicial authority. As decisions of the Court are binding in
international law on the respondent State (Article 46(1) of the Convention) and are usually followed
in future cases,137 thus potentially having an erga omnes effect,138 it is of great importance to all
member States that the Court does not over-reach its authority. In the context of this study, one
potential method of over-reaching would be the creation and imposition on member States of what
might be considered ‘new obligations’ via evolutive interpretation. Thus having an effective system
of checks and balances may be crucial for ensuring confidence and legitimacy in the Convention

136

In fact to the author’s knowledge only one article has ever been published on this. See V Chirdaris, ‘The
Limits of Interpretation and the Principle of Non-Regression’ in D Spielmann (Ed) The European Convention on
Human Rights: Essays in Honour of Christos L. Rozakis (Bruylant, 2011) pages 81-106.
137
For explanation of the Court’s approach to precedent see generally Harris, O’Boyle, Bates and Buckley (n26)
at 21. See also: A Mowbray, ‘An Examination of the European Court of Human Rights’ Approach Overruling its
Previous Case Law’, (2009) 9(2) HRLR 179 and FGE Sundberg, ‘The European Experience of Human Rights
Proceedings: The Precedent Value of the European Court’s Decisions’, (1986) 20(4) Akron Law Review 629 at
631.
138
See Dzehtsiarou and O’Mahoney (n135) at 342-343.

40

system, in the work of the Court, and the protection of the member States’ sovereignty. Whether or
not the previously mentioned controversy surrounding the Court in the UK is fair, the lack of a
system of ‘democratic override’ leads to questions whether the Court is sufficiently accountable to
the member States. In this light, and as we have noted, Lady Justice Arden suggested a system of
provisional judgments as a possible remedy to these issues.139 Adding to the debate for reform of
the Convention system of checks and balances, Judge Spano (of the European Court of Human Rights)
has forecast the need for greater recourse by the Court to the principle of subsidiarity.140 As such, it
is also worth noting the relatively recent conclusion of Protocol 15 to the Convention which will for
the first time expressly enshrine the principle of subsidiarity and the margin of appreciation into the
Convention’s preamble.141

This theme will lead to a conclusion that system of checks and balances may be of intermittent
effectiveness which may raise doubts as to whether the Court is sufficiently accountable to the
member States. This may lead to a lack of confidence in the ECHR system and concerns for the
maintenance of member State sovereignty. Under these circumstances one contention under the
theme of accountability will be that it may, be especially appropriate for the Court to exercise
judicial self-restraint in its approach to the living instrument doctrine to avoid damaging its
legitimacy. However, more broadly the accountability issues identified in this section will be used to
show that a break down in (or the effectiveness of) the Convention system of dialogue between the
Court and the member States has occurred. This theme will thus identify that in order to restore
legitimacy, or the perception of legitimacy, to the Convention a new or reformed approach to
dialogue between the Convention institutions and member States will need to be established.
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1.8 Chapter by Chapter Overview of this Study

In order to cover the themes just discussed this thesis is split into three substantive parts, each
containing various chapters.

1.8.1 Part One (chapters 2 and 3) - The Living Instrument and its Foundations

Part one is divided into 2 chapters. It considers the preliminary issues that provide the foundation
for analysis throughout this thesis, such as what the purpose of the Convention is and how the living
instrument doctrine fits into this. It starts by asking, what is the nature of the Convention and
(consequently) the purpose of the Court in interpreting it? This should allow readers to consider or
perhaps reconsider their own perspective on the Convention which will act as a lens in reading the
analysis that ensues throughout this investigation. Part one then asks how the living instrument
doctrine arose in the Strasbourg jurisprudence and how legitimate was this arrival into the Court’s
case law?

1.8.1.1 Part 1, Chapter 2- The Nature of the Convention and the European Court of Human
Rights (the Convention itself as a living instrument)

The first substantive chapter of part one will examine the role and function of the Convention at the
Court, asking ‘what is the nature of the Convention and the Court, as we know and understand it
today?’ This is significant because without knowledge of the nature of both, based on an
appreciation of them as they are today and as they would have been perceived in in their relevant
form in say, 1950, it is impossible for an individual to come to their own understanding, at a general
level, of whether the Court is acting legitimately in its use of the living instrument doctrine. That said,
42

the chapter acknowledges that it is not possible to come to a singular, objective and defined purpose
of the Convention and thus the Court.142 Instead, it will be argued that there different views on the
nature and purpose(s) of the Convention and the Court. It will thus be left to the reader on the basis
of the discussion in the chapter about the gradual development and evolution of the Convention’s
status, to come to their own conclusion on its nature and that of the Court. However, as a general
observation it is contended that the more one sees the Convention as a type of ‘constitutional’
document, albeit at the level of European public law, then the more it follows that their assessment
would find generous judicial use of the living instrument doctrine to be legitimate. By contrast, the
more one views the Convention as an ordinary international treaty, the more one would find
reliance upon judicial self-restraint to be more appropriate.

1.8.1.2 Part 1, Chapter 3- The Genesis of the Living Instrument Doctrine

The following chapter looks into the origins of the living instrument doctrine. As has been mentioned
above, Tyrer v. UK143 is not the first case where the Court’s approach suggests that it was adopting
an evolutive interpretation.144 Instead it is the first case where the Court expressly stated that the
Convention is a ‘living instrument’.145 This chapter will thus help the reader to identify the origins of
the living instrument doctrine and how it came about. It will also dispel the myth that the Court
simply “….assumed the power to legislate” through the living instrument doctrine.146 It does this by
looking at how the doctrine developed in the case law of both the Court and the Commission on
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Human Rights and the important, yet little known, 1975 Colloquy speech by Max Sorenson147 and a
chapter in Sir Francis Jacob’s classic textbook of 1975148 preceding the Tyrer case.149 The chapter for
the first time takes an in-depth look at the full proceedings of the Tyrer litigation. These include the
events leading to the application being made to the Commission; the Commission’s consideration of
the case; pleadings to the Court150 and finally the Court’s decision itself.151 This is because, as will be
shown, the full proceedings indicate that the doctrine can in fact draw some claim to legitimacy from
the way it was recognised in the Court proceedings by the litigating parties (which included the
United Kingdom, of course) and the Court itself. The Chapter also considers the reception of the
Tyrer judgment and what remained unclear about the living instrument doctrine from the Court’s
1978 judgment.

1.8.2 Part Two- Principles of Legitimacy and the Scope of the Living
Instrument Doctrine

Building on the previous chapter, part two, which has two individual chapters, addresses the scope
and operation of the living instrument doctrine. It divides the consideration into two chapters. The
first chapter addresses the application of what might be termed ‘ordinary’ evolutive
interpretation152 and its limits. The second chapter in this part addresses the theoretical question of
whether or not the living instrument doctrine can ‘reduce’ the level of substantive protection
contained in the Convention, and if so what the limits of this are (so-called ‘(d)evolution’)? Both
issues are important as the Court has offered insufficient explanation of the living instrument
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doctrine so they remain unclear. They also bear great importance for member States in
understanding their future Convention obligations.

1.8.2.1 Part 2, Chapter 4- Evolutive Interpretation and its Limits

The first chapter of this part describes how the Court has adopted a model of finding consensus
among member States to identify Convention evolution. It discusses how the Court has considered
mutual domestic legislation and practice, treaty obligations, statements of the various bodies of the
Council of Europe, and changing social perceptions in member States in its consensus methodology.
The chapter finds the Court’s overall use of consensus is an appropriate, albeit potentially
cumbersome, way of respecting the sovereignty of the member States. It thus acts to both
legitimate and control evolutive interpretation. As such this chapter will necessarily give significant
focus on consensus in its analysis. However, it also warns that the Court’s explanation of its
consensus methodology is unclear and that the Court needs to exercise discretion (perhaps via the
Court’s margin of appreciation doctrine) in order to respect the principle of subsidiarity.153 This
restraint is particularly necessary in cases highly acute national sensitivity, such as abortion in the
Republic of Ireland,154 where it may be appropriate for the Court to instead utilise its margin of
appreciation doctrine. This displays a suitable level of judicial deference to the democratic debates
taking place in that member State.

This chapter also considers whether, in principle, there are any absolute limits on the Court’s ability
to expand Convention law using the living instrument doctrine. It will aim to define principles in that
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regard. For example, the Court has explained that the Convention cannot evolve wholly new rights
which have no clear basis in the Convention text.155 In terms of the increase in the scope of rights via
the living instrument doctrine it will be argued that due to the Court’s need to find a certain level of
consensus between the member States, this will become increasingly difficult. However, in principle,
assuming the presence of sufficient consensus, the evolution of the Convention in this manner could
be unlimited.

1.8.2.2 Part 2, Chapter 5- (D)evolutive Interpretation and its Limits

Whilst, the possibility of Convention evolution to increase rights protection is settled,156 as
mentioned already the possibility of a ‘reduction’ in (substantive) rights protection is still
controversial, and lacking in discussion.157 However, it is this aspect of evolution that may help to
make clear the rationale underpinning the living instrument doctrine and support a theory of the
legitimacy of the doctrine itself. The chapter starts by defining what an evolution downwards
((d)evolution) actually means.158 This is necessary to distinguish between the Court’s granting a
degree of latitude to the member States using the margin of appreciation, and the actual substantive
reduction of Convention rights through evolutive interpretation. The chapter then proceeds to
consider whether or not (d)evolution is possible in theory under the Convention. Discussion of
practical methods of (d)evolution will be discussed briefly but will not form the main focus of this
chapter. Instead some further analysis will be offered in the final part of this study.
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This chapter will suggest that it is necessary that the Convention should be able to (d)evolve in order
to maintain consensus’ legitimating role in the living instrument doctrine,159 albeit that may be
rather difficult to effect in practice. The chapter then asks, what are the limits to (d)evolution? This is
important in defining the minimum content of obligations for member States and people within
them. It could also be crucial in ensuring the effectiveness of the Convention as an early warning
system against a backslide into totalitarianism,160 which spurred its creation in the first place. It will
be argued that the minimum standard below which the Convention cannot (d)evolve is subjective.
However, it is for the Court to define the base meaning of the words included in the Convention
beneath which practice of member States, individual or collective, is incapable of being interpreted
as conforming to the Convention. Should the member States wish to collectively reduce the level of
protection required by the Convention below this minimum level, they would have to directly amend
the Convention itself or risk a finding of violation. The possibilities for reform of the Convention text
itself are left to the next and final substantive part of this study.

1.8.3 Part Three Checks and Balances: State Control of the Convention

The final part of this thesis considers the system of checks and balances that ensure that the Court
does not stray beyond its legitimate role in interpreting the Convention. This is of crucial importance,
because the Court’s application of evolutive interpretation could lead to the accusation that it is
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On the role of consensus in evolutive interpretation see e.g. K Dzehtsiarou, ‘ European Consensus and
Evolutive Interpretation of the European Convention on Human Rights’, (2011) 12 German Law Journal 1730 at
1733.
160
Bates (2010) (n4) at 6.
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illegitimately imposing new obligations on member States, with no democratic override to reverse
such decisions.161 This part is again split into two chapters.

1.8.3.1 Part 3, Chapter 6- Checking the Convention: A balanced System of Controls on the
Court?

This chapter introduces the systems of checks and balances to the Court. It notes that there are two
types of system of checks and balances: unilateral actions or omissions by member States (such as
refusal to implement a judgment and Convention withdrawal) and collective actions or omissions by
the member States together (such as treaty amendment or refusal to enforce the Court’s decisions
in the Committee of Ministers.) Chapter 6 identifies that whilst in theory methods of checking and
balancing the power of the Court could be sufficient, their effect is inconsistent. It also identifies that
the possibility of treaty amendment is cumbersome and thus impractical for an effective check on
the Court’s powers.162

Chapter 6 then moves on to consider possible reforms of the system of checks and balances,
including but not limited to, a preliminary judgment mechanism,163 the unlikely and cumbersome
possibility of direct treaty amendment either to the Preamble164 or to substantive Convention

161

This is particularly important as the judges are not directly elected by the citizens of the Council of Europe
but instead are nominated by their respective member States and then elected by the Parliamentary Assembly,
see: Article 22 Convention for the Protection of Human Rights and Fundamental Freedoms (European
Convention on Human Rights as amended) (ECHR) (1950).
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‘The Fundamental Freedom of the European Court of Human Rights’ in R Lawson and M de Blois (Eds) The
Dynamics of the Protection of Human Rights in Europe: Essays in Honour of Henry G. Schermers (Kluwer
Academic Publishers, 1994, Volume III) pages 35-59 at 44.
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As will occur should Protocol 15 enter into force (Protocol No. 15 amending the Convention on Human
Rights and Fundamental Freedoms (Opened for signature 24 June 2013, not yet in force))
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clauses or changes to the relationship between the Court and individual member States165 or
enhancement of the Court’s dialogue both with domestic Courts and member State officials.166 The
reforms discussed in chapter 7 do not claim to be a fully exhaustive list. However, they illustrate
relevant considerations to be taken when reforming the Convention in order that member States
may come to an informed opinion of the most appropriate method or methods of Convention
amendment. This chapter aims not just to look at the efficacy of various methods of reform, but
also makes brief comment on the appropriateness of such methods of reform and how they affect
understanding and dialogue surrounding Convention law. A potential example of this might be if in
the midst of the aforementioned prisoner voting controversy, the member States could amend the
Article 3 of the first protocol to allow for the complete disenfranchisement of all people found guilty
of a criminal offence or in custody. While, currently it is likely that given the Court’s previous case
law that this blanket ban would be unlawful,167 such an amendment would make it become legal.
Whilst this is possible, it would contradict the tenor of the Convention as an instrument for the
human rights protection within the member States. So while it might ultimately be legally valid, it
would likely be normatively invalid and should be avoided by the member States.168

1.8.4 Chapter 7- Conclusion

This chapter will concisely re-emphasize the narrative of the living instrument doctrine’s gradual
emergence in the Convention’s case law. The key contention of this study will be argued, that the
principle of the Convention as a living instrument does not appear to be at issue per se. Instead, the
165

The Conservative Party (who now form the Government of the United Kingdom following the 2015 general
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advisory in nature. Conservative and Unionist Party (n71) at 6.
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168
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source of the controversy arises over ambiguity in the use and scope of the living instrument and a
perceived threat to the national sovereignty of member States. As such the Court will need to make
clearer within its judgments and through a process of dialogue with Convention stakeholders how
the doctrine operates and has affected its decision making in the instant case. It may also be that to
restore confidence and improve legitimacy in the Convention system that the member States may
wish to take remedial action to the system of checks and balances to make it more robust and
reliable.

1.9 Conclusion

This study, it is submitted, plays an important role in dispelling misunderstanding surrounding the
Court’s living instrument doctrine.169 At a time of unprecedented discontent towards the
Convention170 with the present potential for the UK denouncing the Convention,171 this study is aptly
timed. By explaining the context of the living instrument doctrine and its scope, it may help to
disarm some aggressive posturing and provide an insight for making appropriate reforms of the
Convention system. The study shows that the Court has enunciated a working pattern for the living
instrument doctrine, albeit somewhat ambiguously. It also suggests that the future of judicial
interpretation of the Convention is to some extent clear and sufficiently certain to avoid offending
the rule of law. However, it also casts light on anomalies in the Court’s approach and the need for
further explanation of the living instrument doctrine. This is to further improve understanding of its
operation. The study also identifies possible need for limited reform of the system of checks and
balances to formalise and increase clarity in the relationship between the Court and the member
States. The latter point may then help to reduce the feeling of a foreign court imposing new
169

For instance the suggestion that the living instrument doctrine was invented in the Tyrer v. UK case of 1978.
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standards on member States offending both national sentiments and the principle of State
sovereignty.172 On the whole what this study seeks to do is give explanation in a cohesive manner on
what we already do know about how the Convention acts as a living instrument doctrine, but also
show that at present it is not always the case that one arm of Convention law understands what the
other is doing or its legitimate concerns. As such in clarifying knowledge and understanding of
existing living instrument doctrine arrangements this study is then able to contribute suggestions for
improving the general dialogue in the Convention and thus defray some of the tension surrounding
the Convention based on misunderstanding. This potentially enables more precise substantive
debate by stakeholders about the proper direction and constitutional settlement of European
human rights law through the platform of the Convention.

172
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Chapter 2: The Nature of the Convention: An Ordinary Treaty or itself
a Living Instrument?

“What was initially established as an international system for the collective enforcement of
fundamental rights and freedoms in Western Europe has developed over the last fifty years
into a constitutional bill of rights for the entire continent.”
Hans-Christian Krüger, former Secretary of the
European Commission on Human Rights.1

2.1 Introduction

What is the Convention? What is it for? How should it work? These fundamental questions lie at the
heart of the proper operation of the Convention. It is impossible to gain a principled understanding
of the legitimacy of the ECtHR’s approach to interpreting the Convention without first considering
these questions. They are even more fundamental to evaluating the Court’s evolutive interpretation
methodology. This is because the results of such interpretations may be unclear from reading the
Convention text alone.

Whether the Court is engaging the living instrument doctrine or it is conversely utilising the margin
of appreciation doctrine (MoA),2 it is crucial that it does so in-line with the Convention’s nature and
purpose and with appropriate respect for State sovereignty. Stating this is simple, but as we shall see,
identifying what, precisely, the present day Convention is for can be an elusive endeavour. However,

1

H-C Krüger, ‘European Convention on Human Rights: 50 years of growth’, in Council of Europe, Information
Bulletin No 50 (2000), 4 at 4.
2
For more information of the margin of appreciation doctrine see generally: Y Arai-Takahasi, The Margin of
Appreciation Doctrine and the Principle of Proportionality in the Jurisprudence of the ECHR, (Intersentia, 2002),
HC Yourow, The Margin of Appreciation in the Dynamics of European Human Rights, (Nijhoff, 1996) and DJ
Harris, M O’Boyle, EP Bates and CM Buckley, Harris, O’Boyle & Warbrick: Law of the European Convention on
Human Rights, (Oxford University Press 2014, 3rd Edn) at 14-17.
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as the originating quote of this chapter suggests, the Convention has grown over its lifetime and its
‘quasi-constitutional’ properties have come to the fore.3

In order to provide an initial understanding of the nature of the Convention from which to proceed
from in this thesis, this chapter first compares the role of the Court with the Court of Justice for the
European Union (CJEU) and the US Supreme Court (USSC). The CJEU is selected as a case study due
to the Convention and the European Union’s (EU) similar historical and geographical foundations.
The USSC is selected as a case study because it is a well-known example of a constitutional court that
has been called upon to consider similar issues to the Strasbourg Court.4 They have also previously
been a fertile ground for comparisons between the two courts and their development of their
respective bodies of law.5 After these brief comparisons, the chapter focuses on the difficulty in
deciphering a static vision of the Convention and its purpose. Based on this understanding the
chapter briefly considers how the Court is ‘supervised’ from potentially going beyond the legitimate
bounds of its role as interpreter of the Convention.6 In offering this analysis the chapter inevitably
carries a theme of the power relationship between the Court and the Convention member States.
However, it also considers how the Convention has, overtime, grown in stature from being subject to
questions over its future (in the 1960s),7 to being said to have ‘come of age’ (1990s),8 and how the
member States have played an important part in sanctioning this evolution in the role and function
of the Convention itself. The chapter concludes that while the Court is constrained by Westphalian
3

For discussion on the author’s use of the term ‘constitutional’ see below text to n13.
E.g. the legality of the death penalty and racial discrimination.
5
See e.g. L Hoffmann, The Universality of Human Rights’, (2009)125 LQR 416; K Dzehtsiarou and C O’Mahoney,
‘Evolutive Interpretation of Rights Provisions: A Comparison of the European Court of Human Rights and the
US Supreme Court’, (2012-2013) 44 Columbia Human Rights Law Review 309; CC Morrisson, ‘The Developing
European Law of Human Rights (Nijhoff: 1967) at 142 and CC Morrisson, ‘Restrictive Interpretation of
Sovereignty-Limiting Treaties: The Practice of the European Human Rights Convention System’, (1970) 19(3)
ICLQ 361 at 367.
6
The Convention system of checks and balances will be analysed in depth in chapter 7 and potential reforms
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8
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notions of State sovereignty,9 it is not entirely subservient to the will of the member States. As a
Convention where obligations are owed by member States to individuals within their territory,10 the
Court must tread a fine path between State sovereignty and an effective and up-to-date system of
human rights protection.11 The appropriate manner in which the Court should do this very much
depends on the degree of ‘constitutional’ (or ‘quasi-constitutional’) status12 conferred upon it by the
member States when they set it up and further supported its development over the Convention’s
lifetime. In the absence of agreement on this issue, individuals’ views on the level of ‘constitutional’
pedigree the Court possesses may vary affecting their assessment of the Court’s legitimacy.

Before going any further in this analysis it is worth taking a moment to explain what the author
means by way of the term ‘constitutional’. It has been noted that the Convention was discussion of
the Convention as a ‘constitutional’ or ‘constitutional-like’ has been mainly from commentators, or
Strasbourg judges or Commissioners speaking extra-judicially and it was not until the 1990’s that the
Strasbourg organs made reference to the idea of the Convention as a ‘constitution’ in their decisions
and reports.13 The first such mention of the term by the Court was in Loizidou v. Turkey (preliminary
Objections).14 Here in relation to Turkey’s reservation to its optional declaration of jurisdiction of the
Court in respect of Cyprus, the Court stated:

9

For more on Westphalian Sovereignty see briefly: L Gross, ‘The Peace of Westphalia, 1648-1948’, (1948) 42
AJIL20 at 20.
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Article 1 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention
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“Such a system, which would enable States to qualify their consent under the optional
clauses, would not only seriously weaken the role of the Commission and the Court in the
discharge of their functions but would also diminish the effectiveness of the Convention as a
constitutional instrument of public order (ordre public).”15

Unfortunately the Court did not explain further what it meant by this. Professors Lawson and
Schermers16 have suggested about the meaning of the Court’s ‘constitutional instrument of public
order’ phrase:

“In our view it indicates that the Convention while not pretending to be the all-embracing
‘basic law’ of a ‘European State’, lays down fundamental rules of law and principles which
regulate the behaviour of the European States and determine, to a certain extent at least,
their legitimacy. It also indicates that all States Parties to the Convention have a legitimate
interest in full compliance with these norms by all European States.”17

What they seem to be suggesting, is that the Convention has a semi-normative quality, but that this
does not reach the level of embeddedness or entrenchment as domestic constitutions (or perhaps
the supremacy of EU law, which will be discussed shortly.) It also indicates that the Convention, as a
human rights treaty, bestows rights upon individuals, regardless of citizenship, within the jurisdiction
of the member States. They should therefore be interpreted broadly in favour of individuals and not
restrictively, as might occur if the Convention were seen as simply a collective pact against

15

Ibid at para 75.
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totalitarianism. However, one might also reasonably read into this that the Court will be resistant to
any interpretation of the text that goes against what it might see as the ‘spirit of human rights’
inherent in the Convention. This description, just given, is what the author refers to when using the
term ‘constitutional.’ However, it is acknowledged that the degree of, or outcome of the
‘constitutionality’ of the Convention may be the subject of reasonable disagreement. As such the
more one views the Convention as a type of human rights constitution for Europe, the more it would
be reasonable to interpret the rights it contains expansively, and the less the Court should be
restricted by the notion of State sovereignty.18 As suggested the following sections will compare the
ECHR with both EU law and US constitutional law, and the succeeding section will consider the
evolution of the Convention system, itself, as a living instrument. These will greater enable the
reader to decide, from their own perspective, the degree of ‘constitutional’ status the Convention
possesses and set the tone for the reader’s consideration of the issues explored in parts two and
three of this study. Overall however, it will be the assumption of this thesis that the Convention has
a form of presumed constitutional status whereby State sovereignty or other legitimate concerns
may rebut the presumption of the Convention’s constitutional force.

2.2 A Tale of Two Europes

When we speak of Europe we must first consider which Europe it is we are talking about. In
European public law there are essentially two Europes. These are the European Union (EU) as it is
today,19 comprising of 28 member States, and the Council of Europe (CoE), which comprises of 47
member States. Whilst this study focuses on the ECHR, which is a creation of the CoE,20 it is

18

For more on the semantics of the term ‘quasi-constitutional’ see L Wildhaber, ‘A Constitutional Future for
the European Court of Human Rights?’, (2002) 23(5) HRLJ 161 at 161.
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instructive to draw comparisons between the two enterprises in order to understand better, the
development of the nature and purpose of the Convention itself. This is because, the EU and the CoE
share similar objectives and genesis but their approaches to achieving them diverge for good
reasons. Unfortunately, confusion between the organisations may hinder an understanding of the
living instrument doctrine within the Convention context.

Both organisations arose after the Second World War. Coincidentally, all 28 members of the EU are
members of the CoE and the ECHR. Both share, at least to some extent, a common aspiration for the
development of peace.21 However, the two organisations took drastically different approaches to
creating the preconditions for peace.22 Whilst the CoE created a human rights Convention whose
first aim was to protect from the totalitarian excesses seen in the Second World War,23 the newly
formed European Coal and Steel Board (ECSB), to which the EU’s origins may be traced back to, took
an economic approach based on the Schuman Declaration. This declaration of 9th May 1950 started
with the proposal to place the production of coal and steel under a singular high authority. It did so
to create “common foundations for economic development as a first step in the federation of
Europe”.24 It further went on to inculcate peace through economic cooperation as one of its aims by
stating:
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See e.g. AWB Simpson, Human Rights and the End of Empire: Britain and the Genesis of the European
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“The solidarity in production thus established will make it plain that any war between France
and Germany becomes not merely unthinkable, but materially impossible.”25

What we see here is a clear intention for the ECSB to be a stepping stone in the longer-term mission
to create a Europe united on economic lines, similar to the Convention Preamble aims “…to take the
first steps for the collective enforcement of certain…” human rights.26 Both legal systems thus
similarly recognize that they are a preliminary stage of the development for which they aspired to,
but it is the method of development that they take, and have taken, that differs. As such their nature
and approach has varied and so has the acceptability of the decisions of their judicial organs.

It has been acknowledged that the EU “…started out as an economic treaty, of limited ambitions,
with the aim of creating a common market.”27 This then progressed through various different treaty
stages. Full discussion of the key developments of the EU is outside the scope of this study.28
However, a brief understanding of the purpose of the EU as an entity striving to create unity through
economic development and trade is useful. It enables the reader to understand the context of the
CJEU’s key findings29 which represent ‘constitutional moments’30 in the development of the EU’s
legal order, much as the Tyrer case is for the Convention.
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In the lead up to the CJEU’s seminal decisions in Costa v ENEL31 and Van Gend & Loos32 it is
important to consider the treaty background. One aspect of the treaty background, which
incidentally differs from the Convention,33 is that the EU is specifically empowered by Article 114
TFEU to harmonise law among the member States with the “...object of establishment and
functioning of the internal market.”34 This may justify a certain level of activism from EU institutions,
including the CJEU which is missing from ECHR.

In Van Gend & Loos35 the CJEU established the doctrine of direct effect, even though this was not
expressly mentioned in the treaty. The CJEU36 famously stated:

“…the Community constitutes a new legal order of international law for the benefit of which
the states have limited their sovereign rights within limited fields, and the subjects of which
comprise not only member states but their nationals.”37 (emphasis added)

30

By ‘constitutional moment’ I mean a moment of significant importance to the historical development of the
institution in question.
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As is well-documented elsewhere, this statement was revolutionary and showed great assertiveness
by the CJEU.38 However, unlike the ECtHR’s introduction of the living instrument doctrine into the
express, recordings of the Strasbourg Court’s decisions in Tyrer, the CJEU made the above statement
rather differently. Whilst in Tyrer the ECtHR ‘recalled’ that the Convention is a living instrument,39
the CJEU, in a teleological reading of the EEC Treaty, explicitly referenced the object and purpose of
the EEC to establish a common market, found in the EEC treaty and its Preamble.40 This was a strong
justification of principles for its approach. In effect, it appeared to be saying that if it failed to
recognise the principle of direct effect, it would be tantamount to judicially undermining the
purpose of the EEC treaty, and the States’ intentions in creating it, so it felt compelled to take the
approach that it did. The ECtHR on the other hand did not justify the living instrument doctrine in
such a firm way, meaning the CJEU could more strongly insinuate its ‘constitutional’ status than the
ECtHR. As such the acceptance of this decision would prove a pivotal moment in EU law, allowing for
emboldened decisions of the CJEU in future. The lack of such a clear moment in Convention canon
does not mean that such a constitutional status does not exist, but nevertheless may lead to
confusion and misunderstanding with regards to the precise nature of the Convention’s status.

Shortly after Van Gend & Loos41 the CJEU had further cause to define the new European legal order.
In Flaminio Costa v. ENEL42 the Court enunciated the principle that EU law is supreme over the
member States’s national laws. Of course, this notion of EU (then ‘EC’) law supremacy was, again,

38
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likely to be controversial. There was no supremacy clause in the relevant treaty texts. However, as if
foreseeing this controversy, the CJEU sought to justify the principle. Importantly it did so by making
reference both to the object and purpose of the treaty, and the necessity of the principle to the
overall functioning of the EU as a whole. In this light it stated:

“By creating a community of unlimited duration, having its own institutions, its own
personality, its own legal capacity of representation on the international plane and, more
particularly, real powers stemming from a limitation of sovereignty or a transfer of powers
from the states to the Community, the members states have limited their sovereign rights
and have thus created a body of law which binds both their nationals and themselves.

The Integration into the laws of each member state of provisions which derive from the
Community and more generally the terms and spirit of the treaty, make it impossible for the
states, as a corollary, to accord precedence to a unilateral and subsequent measure over a
legal system accepted by them on a basis of reciprocity.”43

Here the Luxembourg judges went back to the foundations of the member States’ legal agreement,
highlighting to the States the nature of the obligations they had agreed to. In doing so the CJEU
sought to make clear that it was not taking upon itself extra powers or extending powers to a new
status by itself, or so it maintained.44 Instead it was apparently seeking to demonstrate that EU law’s
supremacy was inherent at its instigation, and that, as a natural corollary of this, the CJEU,

43

Costa v ENEL (n31)at 593 at 594.
For in depth discussion on the Europeanization through case law discourse inherent in the Van Gend en Loos
and Costa v. ENEL decisions see A Vauchez, ‘The Transnational Politics of judicialization. Van Gend en Loos and
the making of EU polity’, (2010) 16(1) European Law Journal 1 especially at 9 and 14-15.
44

62

necessarily had the power to act as a type of Supreme Court within its own limited field (something
that the ECtHR either failed or was unable to do for the living instrument doctrine.) This fits in with
Weiler’s constitutional reading of the EU that “…the Community has become an entity whose closest
structural model is no longer an international organization but a denser, yet non-unitary polity,
principally the federal state.”45

However, it is important to note that the decisions of the CJEU in Van Gen den Loos and Costa v.
ENEL were not accepted without controversy. Hjalte Rasmussen stated critically of the CJEU’s
teleological decisions:

“In Van Gen den Loos the fundamental choice of methods of interpretation was between a
literal one which in combination with the long-established interpretive principle according to
which transfers of sovereignty are to be interpreted narrowly, would sustain the view that
Article 12 did not produce direct effects. The alternative method, adopted by the Court, is
goal-oriented. It seeks by interpretation to further social, economic and political integration
by judicial fiat.”46

Rasmussen was suggesting that, similarly to more successful arguments about the ECHR, contrary to
the suggestion of the CJEU, direct applicability was in fact the product of an activist approach and
not universally accepted at the time.47 However, with the benefit of hindsight it has now become
one of the fundamental aspects of the European Union’s legal order. This, as we shall see later in this
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chapter, may to some extent have occurred with the ECHR, but it has happened much more
implicitly. As such understanding of the crystallisation of the Convention’s constitutional-like status
is less clear than that of the EU.

To reiterate the teleological approach adopted by the CJEU in Van Gend & Loos48 and Costa v. ENEL49
offer an interesting comparison to the ECtHR’s approach in Tyrer.50 It is suggested that the ECtHR
would do well to heed the example of the CJEU and more explicitly link the living instrument
doctrine’s rationale to the Convention’s broader mission. As we shall see this did not happen in
Tyrer, and, so far as the author is aware, has never done so.51 This may be because the nature and
purpose of the Convention is more vague and contestable.52 This vagueness is compounded by the
present lack of case law explaining the ECtHR’s approach to it.53 Consequently it is harder to see how
the doctrine dovetails with the Convention’s nature through its Preamble aims. Thus when the Court
invokes the living instrument doctrine, it may be more open to criticism for unilaterally creating and
imposing new obligations on member States54 than the CJEU might be for taking a similar approach.
The ECtHR would thus be wise to enter into a dialogue with member States setting out a clear and
compelling explanation of the doctrine’s rationale and how it fits in with the nature of the
Convention as a treaty built on a background and acceptance of cultural diversity.55
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2.3 Similarities between the US Supreme Court and the ECtHR

The ECtHR has been accused of considering “…itself [to be] the equivalent of the Supreme Court of
the United States, laying down a federal law of Europe.”56 So evaluation of the differences and
similarities may aide the understanding of the nature of the Convention and its interpretation. Such
a comparison enables insight into the extent, if at all, that the ECtHR has taken upon itself a more
‘constitutional’ role. It is, however, important to lay out some key differences in the context of the
two courts. Firstly, it is obvious, but still important to note, that the USSC is a domestic supreme
court of a single, albeit, federal, nation State. Its existence is expressly provided for by Article III of
the US Constitution.57 Contrastingly, the ECtHR, is an international court set up to decide on disputes
relating to the implementation of a single treaty.58 It is thus arguable that the ECtHR should be less
creative than the USSC,59 and its legitimacy is more likely to be questioned if it does not adopt a
cautious approach to the interpretation of the Convention, especially, for example, in areas touching
on social policy.60

Although different, there are many similarities between the ECHR and the US Constitution meaning
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human rights guarantees) is similar to a constitutional human rights catalogue or a national human
rights bill.”62 This is broadly accurate of the ECtHR and USSC as both Court’s consider cases dealing
with similar subject matter.63 Both, like the Canadian Charter of Rights and Freedoms,64 have been
described as ‘living’65 and the USSC has famously interpreted “…[the US constitution’s] meaning
from the evolving standards of decency that mark the progress of a maturing society” in the case of
Trop v. Dulles.66 This recognises that the text of the US Constitution itself does not bear the full
canon of US Constitutional law.67 Instead of a model of constitutional change through direct textual
amendments, the method of developing the US constitution includes judicial re-interpretation of it.68
Leading US Constitutional lawyer, Professor Bruce Ackerman,69 for example, presents a hybrid model
of constitutional development stemming from textual constitutional amendments, judicial decision
making and landmark statutes.70 This is arguably similar to ECHR law which is well-known to have an
originating text that is evolutively interpreted by the ECtHR and has been amended by protocols and
optional protocols. Ackerman accepts that the USSC has a role in confirming the validity of and
interacting with legislative means of amending US constitutional law. For instance he opines the
62
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USSC’s role in interpreting statutes entails a political element, either accepting the social view
advanced in the statute and declaring it constitutionally valid or striking it down as unconstitutional.
This is particularly important in relation to ‘landmark statutes’ given that they are likely to
encapsulate the direction of the incumbent administration. This is what Ackerman calls
‘normalization of movement politics’71 and reflects what he sees as the appropriate model of
maintaining “…that the American people have remained an active force in governing their own
affairs.”72 In a sense the ECtHR may unintentionally act in a similar way by not finding violations of
the Convention where member States may enact legislation which may encroach on Convention
rights, perhaps by utilising the MoA. However, the ECtHR must be careful not to overstep the mark
into overt political stewardship of Convention law as unlike the USSC it is still an international Court
with no such mandate.

The USSC’s judicial endorsement of what is effectively a form of ‘constitutional’ status for a statute
does not preclude further change in that area. The USSC can continue to affirm and disavow the
importance of its own constitutional case law but this does not stop it from later reaching a different
conclusion. An example of this given by Ackerman is the famous case on the constitutionality of
racial segregation of Schools in Brown v. Board of Education of Topeka case.73 Of this case he says:

“We put the cart before the horse when we treat Brown as a super-precedent without
recognizing that Brown’s canonization is a product of the very same popular sovereignty
dynamic that gave us the land-mark statutes.”74
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What he may mean here is it was the political movement against segregation that drove the USSC to
overruling its previous decision in Plessy v. Ferguson,75 finding that the ‘separate but equal’ policy
violated the 14th Amendment of the US constitution.76 If so, the lesson to be learnt here may be that,
in the US Constitutional model of the separation of powers it is the USSC that ultimately decides on
the constitutionality of law. However, it does so, on the basis of popular sovereignty,77 the idea that
certain popular political movements attain an accepted normative status. Such a perspective on the
case may be supported by Dzehtsiarou and O’Mahoney who argue that: “There are two ways in
which such a decision, one that overrules earlier cases by way of an evolutive type of reasoning, such
as in this case, Brown v. Board of Education can potentially be handed down: (1) either the judges
may claim that the older decision was wrong all along; or (2) they may self-consciously reappraise
what changed conditions in society demand of their interpretation of a provision.”78 In the ECHR
context, the impetus for this form of decision making by the Court might be the consensus to change
standards found in shared evolution of member States’ legal position in each specific area of
Convention law.79 However, and as will be discussed later, there is a certain level of reluctance to
what may be seen as regressive evolutive interpretation by the Court, potentially limiting its ability
to change its mind later on the correct settlement for Convention rights.80
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Constitutionally, judicial power is vested in the USSC and its inferior courts,81 so legally the USSC’s
decision is final.82 There is similarity here with the ECtHR;83 however, it requires the Committee of
Ministers (CoM) to supervise the implementation of its rulings.84 This potentially gives rise to an
international legal obligation to amend an aspect of domestic law.85 Then again, because of the lack
of a hierarchical relationship between the ECtHR and the CoM, as well as other reasons, it has been
argued that the ECtHR is not truly a ‘constitutional’ Court (in the sense of having, for example, strike
down powers, equivalent to the US supreme Court).86 This lack of ‘traditional’ constitutional status
of the Court leaves it vulnerable to the goodwill of the member States as adherence to its authority
is not guaranteed, and makes recourse to comparative law techniques of limited application in the
ECtHR. However, adherence to and implementation of the ECtHR’s judgments is extremely high,87
and so one can say that, in practice, the Court appears to possess some form of norm-setting quality
or is very persuasive in a way that is akin to a norm-setting quality.88 For practical purposes, then,
the Court’s functions can resemble a ‘constitutional’ court and the Convention a type of Bill of
Rights.89 In this way the Court can be said to have a form of persuasive constitutional authority in the
absence of formal constitutional authority. Again, this may make comparisons to domestic legal
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interpretation of less relevant helpful to the Court. This persuasiveness underlines the need for the
Court to carefully explain the logic behind its interpretation in order to continue to persuade the
member States to comply and thus ensure its future persuasive constitutional credibility.

Nonetheless, the USSC can be very easily distinguished from the ECtHR because it is ruling on
legislation within only one nation State, instead of ruling on acts (or omissions) within 47 sovereign
nation States.90 Hence it has been argued by Lord Hoffmann, a former senior member of the UK
judiciary, critical of the Court, in his influential Law Quarterly Review article that:

“Even if the Strasbourg judges were omniscient, knowing the true interests of the people of
the United Kingdom better than we do ourselves, it would still be constitutionally
inappropriate for decisions of the kind which I have been discussing to be made by a foreign
court.”91

By contrast, this highlights that, whilst the USSC is the constitutional court for a single nation State,
albeit one covering a large geographical area divided into 50 federal states, it still has jurisdiction
over only one unified nation State, and the states have no option for unilateral secession.92 As such
its judiciary are likely to have an innate understanding of the law and culture within its jurisdiction
without fear of losing areas of its geographical jurisdiction. By contrast, even though the final
paragraph of the ECHR’s Preamble declares the like-mindedness and common heritage of the

90

As the European Court of Human Rights does.
L Hoffmann (n5) at 431.The cases to which Lord Hoffman was referring concerned Article 6 (O’Halloran and
Francis v United Kingdom (App.Nos.15809/02 and 25624/02 ) (ECtHR 29 June 2007) and Al Khawaja and
Tahery v United Kingdom (App.Nos. 26766/05 and 22228/06) (ECtHR 15 December 2011)) and Article 8 (Hatton
and others v. United Kingdom (App.No. 36022/97) (ECtHR 08 July 2003). On this see similar points made by
Chief Justice of Ireland, John L Murray: Justice John L Murray ‘Consensus: Concordance, or hegemony of the
majority?’ (Dialogue between judges, European Court of Human Rights, Strasbourg 2008) available at
<http://www.echr.coe.int/Documents/Dialogue_2008_ENG.pdf> accessed 1 October 2014 at 40-41.
92
See the opinion of US Supreme Court Chief Justice Salmon P. Chase (delivering the judgment of the Court) in
Texas V. White 74. U.S. 700 at page 735: “But the perpetuity and indissolubility of the Union by no means
implies the loss of distinct and individual existence, or of the right of self-government, by the States.”
91

70

member States,93 this must now be considered somewhat out of date today. The Preamble being
unchanged since the drafting of the Convention,94 in 1950, by 12 Western European nations which
could be considered culturally similar and having a shared history.95 However, since the 1990s, in
particular, the membership of the Convention has expanded dramatically, with the inclusion of the
former Soviet States in the post-1990s era.96 One could therefore argue that, it should be more open
for the USSC to allow for the growth and evolution of US Constitutional law than the ECtHR for
Convention law.

A final aspect of the difference between the two Courts is the selection of the cases they hear. It has
been reported by an Associate Justice Breyer of the USSC that it has a practice of taking cases to
resolve conflicts between the lower courts, using its apex constitutional court status, and so
providing the final, and thus authoritative, interpretation of the constitutional issue in dispute.97 As
Breyer98 puts it:

“Even if the [USSC] does not provide a ‘better’ decision, a single Supreme Court provides a
single interpretation of the law. And national uniformity has obvious advantages.”99

Unlike the USSC, the Strasbourg Court clearly does not enjoy this ‘constitutional’ authority and via its
MoA doctrine is capable of escaping compulsion to rule on the minutiae detail of the application of
Convention law. Remembering the quotation of Lord Hoffman above this would suggest that the
93
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Court, because of its status as an international Court should be especially deferent to the member
States. This then makes use of literature and approaches concerning dynamic or evolutive
interpretation in domestic law contexts, such as to the USSC or English Common law, of limited
application in the ECtHR.

However, the USSC does not exercise its status as a constitutional apex court dictatorially. Instead, in
deciding upon its interpretation, it shows respect for the state legislatures, often taking something
of a consensus approach, by looking to find consensus of approach in their different state laws when
coming to its decision if that is relevant to the case.100 Based on the USSC’s approach then the
difference between it and the ECtHR is that, where no clear consensus either way exists in an issue
before the USSC, as it has no MoA doctrine per se it usually must decide the issue for itself.101 An
example of this occurred in Roper v. Simmons where the percentage of States legislating against the
death penalty for juvenile offenders was only 60% yet the Court ruled this manner of punishment
was contrary to the eighth amendment of the US Constitution outlawing cruel and unusual
punishment.102 Former Chief Justice of the Irish Supreme Court, Justice Murray, has identified two
competing theories of consensus as they have been applied to the context of the USSC’s decisionmaking. The first is that consensus must be well-established, rather than of recent origin, must be
overwhelming and will dictate the Court’s decision. The second theory, which would seem more
fitting, to the USSC’s death penalty decisions at least, accords the Court the role of moral arbiter
relying more on its own independent judgment, granting consensus a more moderate role in
decision making.103 The ECtHR, on the other hand, takes a very different approach to this. When a
case arises where there is an absence of clear consensus, the Court is more inclined to grant a MoA
100
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and leave the issue as one for the member States to decide.104 It does not feel that it must, or is the
most appropriate forum, to decide matters where there is little commonality among member States.
This suggests that the ECtHR sees its constitutional position as not being rigidly above that of the
member States, and instead is subsidiary to the decision making processes in the member States.
Thus, where the USSC is constitutionally more able to take an assertive approach, the ECtHR may be
more prone to respect local decision making through its MoA.105 Here what is particularly relevant
to this study, especially the second part of this thesis, is that even the USSC as a domestic
constitutional Court does not feel able to make decisions entirely of its own volition and will
consider the consensus position among the member States. It is also important to note that where
such consensus is not clearly pronounced, its decisions may still be the subject of criticism despite its
expressly granted constitutional status. In comparison the ECtHR should thus be even more careful
to explain its decisions and should, perhaps, ensure a sufficient level of judicial deference to the
member States through the MoA and a clear use of consensus methodology.

Summing up, while this section has in not sought to exhaustively analyze the role of the USSC,
nevertheless, it appears that the ECtHR, whilst being a very different institution to the USSC, does to
some limited extent have common features with it. What appears to be clear is that the USSC’s overt
constitutional status grants it a more emboldened ability, one could say constitutional legitimacy, to
assert strong judicial authority in its judgments. However, the ECtHR is unable to do this because,
while it is charged with having the final word on Convention interpretation, it does not enjoy the
same constitutional authority to enforce its judgments as the USSC.106 It has been suggested that,
through the ECtHR’s use of the MoA, the Strasbourg Court displays a greater “attitude of
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deference”107 than the USSC. Given the point made earlier about the greater degree of cultural
homogeneity in the USSC’s jurisdiction compared to the ECtHR’s this appropriately enables for more
organic social-political discourse and growth to occur in member States. It is was also suggested that
this necessitates the Court to engage in greater explanation and dialogue to ensure the
persuasiveness of its rulings are followed by member States, lest it risk its constitutional position as
the de facto apex Court of the Convention, avoiding its being usurped by the member States either
individually or collectively. However, both courts to some extent engage in the endorsement of
movement politics, the USSC as suggested by Ackerman interprets the constitution in-line with
prevailing socio-political understanding108 and this is largely uncontroversial.109 The ECtHR, as an
international court, tends to put a greater focus within its interpretation on consensus standards
amongst the member States.110 It is also note worthy that a ‘living law’ technique is used in the US
and forms an important part of accepted case law development of the constitution.111 However, this
living law approach for the reasons of the USSC’s constitutional setting may provide only limited
comparative support for the ECHR’s living instrument doctrine.

2.4 The Founding of the Convention: Itself a Living and Evolving Instrument
Against the backdrop of this brief comparison between the Convention system with other legal
systems, and focussing now on the former, it is perhaps instructive to ask the question: ‘What is the
Convention for?’ This is fundamental to understanding the exercise of the Court’s adjudicative
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function regardless of which interpretative method or doctrine the Court is using. The Court must
operate within its treaty and international context. It is within this context that it finds purpose and
within this context it must interpret the Convention itself when faced with cases coming before it. As
discussed in chapter 1, in recent times the Court been criticised for overstepping its place in the
international constitutional order and acting in the proper place of domestic legislatures.112
Provision for a European system of human rights protection was first set out in the Convention text
of 1950. It would be impossible to comprehensively discuss all the reasons member States had for
formulating and then ratifying the Convention. This is because treaty creation entails that individuals
and States parties are likely to have differing motivations behind negotiating a treaty. However, the
two most prevalent understandings of the purpose of the Convention at the time of its drafting that
can be found in mainstream academic literature113 are: “the conscience of which we all have
need”114 and “a type of collective pact against totalitarianism.”115 The former view lends itself
towards a potentially more expansive, ‘quasi-constitutional’ view of the Convention, along the lines
of the Convention as a type of European Bill of Rights (albeit one in the form of an international
treaty). The latter view lends itself to a more limited view of the Convention, and here the tendency
may be to downplay the extent to which the Convention is different to an ‘ordinary’ international
treaty and lead it to grow and evolve only in ways which protect against the extreme human rights
violations experienced in the Second World War.116 With this in mind it is clear that the original
intentions of the parties could lead to a variety of different intended outcomes for the Convention. It
is not possible to divine a singular, specific aim for the Convention. It is, however, possible to suggest
that at its inception it was an enterprise based on an ideological belief that certain, minimum
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standards of human rights protection at the level of European public law were desirable and further
progressive protection of rights was potentially more desirable still.117 It is also evident from the
Convention’s Preamble that it was not intended to be the final word on international human rights
protection within Europe; hence it speaks of the “[f]urther realisation of human rights and
fundamental freedoms”118 and taking “the first steps for the collective enforcement of certain of the
rights stated in the Universal Declaration”.119 What this suggests is that the Convention as concluded
by the 12 original States parties in 1950 was primarily designed to establish certain minimum
standards and encourage and support further development of those standards as and when the
States were ready.120 It was also fundamental that these rights be collectively enforced in order to
stop States from unilaterally backsliding on the agreed rights. As such they set up institutions to
adjudicate on whether member States had sufficiently upheld Convention rights within their
jurisdictions.121 However, at the early stages of the Convention’s life, two fundamental features of
the Convention today were optional, namely recognition of the Court’s jurisdiction and the right of
individual petition (former Articles 25 and 46 respectively.) In fact it was not until 1998 and the entry
into force of Protocol 11 that these features became compulsory aspects of Convention membership
for all Contracting Parties and the old Commission and Court of Human Rights were replaced with
the current permanent Court. This, as we shall see, paved the way for a gradual evolution of the
Convention’s role and, indeed, its nature, continuing to the present day.
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As we look back the ‘first steps approach’ seems to have prevailed, with the UK, one of the
previously cautious founding States,122 ratifying the Convention in 1951, and today still a Convention
member State, despite its previously reported resistance to a permanent Court with compulsory
jurisdiction, which of course the Convention now includes.123 However, insofar as current status of
the Convention required key structural changes to the Convention itself, such as the instigation of a
permanent Court, this took place over many years and via express amendment of the Convention
(particularly Protocol 11,)124 and not judicially declared measures. This may imply a State-centred
approach to Convention development. What this suggests is that the nature of the Convention
system today is the result of the will of the member States, although perhaps given the previously
cited ire towards the Convention system, some of this may have been unintentional.

How then does the living instrument doctrine fit into this? As we shall see, later in this chapter and
within the study, the Court has an important role to play in the development of the level of
protection afforded by the substantive rights protected within the Convention. But this role is not
carried out in isolation to the actions and collective will of the member States.

2.5 The Evolving Mission of the Convention
It is clear that the Convention has evolved considerably from its humble origins in 1950. As noted, it
has been amended by protocols, and this continues today, the latest being Protocols 15 and 16.125 It
has also been the subject of judicial development of concepts and doctrines within the ECtHR’s
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jurisprudence. This can be seen in copious contexts, but a few examples include autonomous
concepts,126 the living instrument approach127 and the margin of appreciation.128 As the Court is not
vested with legislative power per se,129 this judicial development of Convention doctrines and
concepts begs the question, are they legitimate?

Given that it is not possible precisely identify a specific and universally accepted purpose for the
Convention, either as an ordinary international treaty or a human rights constitution, it is at least
possible to find a clear, albeit general, purpose of the Convention to protect individual’s Convention
rights.130 It is also clear that member States are responsible for ensuring the effective protection of
the Convention rights.131 But it cannot escape attention that the Convention is unambiguously an
international treaty “…it has been elaborated, concluded and ratified according to practice and rules
valid for treaties, and it can be denounced.”132 While the original intention of avoiding a return to
totalitarianism and human rights violations associated with World War 2133 era is still clearly a valid
ambition of the Convention, it has long since progressed from this. It has grown beyond this
minimalist treaty aim to encompass a broader, more advanced approach to human rights in Europe
that may be considered ‘quasi-constitutional’ in nature.134 Indeed, it has been said by a former
president of the Court that:
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“Both the treaty character and the ‘constitutional’ aspect of the Convention should be seen
together, but in the course of time the constitutional aspect has become predominant.135

While it is thus not possible to accurately define a singular, static aim or nature for the Convention, it
should be noted that the Convention has changed over the years136 to encapsulate something
between an ordinary international treaty and “…a type of European Bill of Rights.”137 As de Blois
indicates, at the time of the creation of the Convention “…there was a fear for a political role of the
Court”;138 it would seem then that the potential growth in the Court’s role from a restrictive treatynatured system to a more ‘constitutional’ tenor, which might by some be considered quasi-political
in nature, was always considered a possibility at its instigation and so such growth might not of itself
be sensibly considered an unnatural and arbitrary innovation of the Strasbourg judiciary. Indeed,
former President of the Court, Rudolf Bernhardt has noted that the nature of cases coming before
the Court do not concern the classic ‘core of human rights’, and the expansive manner of Convention
interpretation including the living instrument doctrine itself “…underlines the constitutional
character of the Convention.”139 It is also possible that the changes to date will not represent the
final settlement on the Convention’s ever changing nature and evolving relationship with member
States.140

A reasonable place to start our consideration of the Convention’s changing nature is by looking at its
optional protocols as they represent a textual amendment to the Convention directly instigated by
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the member States. As previously mentioned, a key change to the Convention took place in 1998
with the entry into force of Protocol 11.141 This abolished the old Commission and part-time Court of
Human Rights142 and created the permanent Court of Human Rights143 with a compulsory right of
individual petition.144 This major step-change from the original, state-dominated, workings of the
ECHR created, or at least reinforced, an ethos of individual justice within the Convention regime and
strengthened “…the judicial character of the Convention”.145 Or as Judge Mahoney has described the
Convention’s nature following the entry into force of Protocol 11: “The character of the system had
evolved from voluntary towards binding, and from political towards judicial.”146 This was because,
Protocol 11 enabled the Court to give judgments free from the threat of disgruntled member States
withdrawing from the Court’s jurisdiction, or failing to renew, their previously optional right of
individual petition and cut off Strasbourg’s supply of cases.147 This can be seen as an important
constitutional moment in Convention protection of human rights, enabling the Court to assert
greater authority over the member States and give emboldened decisions. Indeed such a position
may have to some extent been foretold by Sir Humphrey Waldock in 1958 when he said:
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“If you regard the Convention as a constitutional instrument- as a European Bill of Rights for
the individual- then it seems difficult to deny the importance of granting to the individual a
personal right to place his grievance before [Strasbourg]. If, on the other hand, the
Convention is regarded rather as a pact for collective action to check the development of
any totalitarian methods of government in member countries, then the individual’s right to
recourse to [Strasbourg] may seem less important that of Member States.”148

Although Sir Humphrey was speaking about the right for individual petition to the old Commission,
the sentiment of what he was saying applies equally to the post-Protocol 11 Court where this is a
compulsory feature of the Convention. So it can be said that the Protocol 11 regime of a permanent
Court of Human Rights with a compulsory right of individual petition could be foreseen to underline
the nature of the Convention as a type of ‘European Bill of Rights’. Waldock underlined his point by
discussing the varying levels of acceptance of the Convention regime in 1958 showing disparity in
the acceptance of the right of individual petition to the Commission. Certainly at the negotiation of
the Convention it was feared that the creation of a compulsory Court would lead to judicial activism
and thus, perhaps, strengthening the Court’s ‘constitutional’ position.149 From what was then a
regime that was more State-dominated enterprise, the ECHR system became more of a mechanism
of individual redress, which lent itself more to a ‘constitutional’ outlook.150 What this tells us about
the Convention system is that, at least at the time of protocol 11 and perhaps Protocol 14, the
member States tacitly agreed or it was a natural and foreseeable consequence of these actions that
the Convention would embody a form of ‘constitutional’ force. Unfortunately, for the sake of clear
dialogue, this has not been expressly declared by the member States, which may lead to different
Convention stakeholders being at cross-purposes.
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Judicial creativity within the interpretation of Convention rights highlights divisions between a
‘constitutional’, court-centred approach to protecting and developing human rights and those who
view the Convention as being primarily for State-centred development. As Convention adjudication
does not rely on reciprocity or nationality, commentators like Andrew Drzemczewski consider the
Convention engenders a normative force sui generis.151 Drzemczewski for instance states of
Convention adjudication:

“Reliance upon the traditional concepts in international law of ‘nationality’ or ‘reciprocity’ is
also unnecessary. Thus, although constructed upon tenets of traditional treaty law, the
Convention law transcends the traditional boundaries drawn between international and
domestic law: in short, the Convention may be considered sui generis”152

People who hold such views on the Convention’s nature will presumably think that a court-centred
development of Convention law through the mode of evolutive interpretation is both necessary and
legitimate in meeting the aspirations of the Convention’s Preamble.153 Former ECtHR President,
Rudolf Bernhardt doubted whether either the maxim in international law that treaty interpretation
should be carried out in favour of State sovereignty or the maxim that individual liberties should be
construed broadly, is appropriate. Instead he considered that while human rights conventions are
designed to effectively protect the rights they contain but also that States have a role to protect
their citizens from abuses of rights. As such he suggested: a fair balance must be struck between
these approaches. The ‘Sui generis approach’, favouring the second maxim Bernhardt discussed in
favour of a broad interpretation of rights, confuses the fundamentals of law and international
politics. However, between these two positions (i.e. the Convention having sui generis authority and
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the Convention being a treaty to be interpreted restrictively) is likely to exist the true, constitutional
nature of the Convention. The Convention, like all international treaties, is only able to exercise
power over States by their consent.154 It is effectively a multi-lateral contract between its members.
Although unlikely, if the parties so choose they could denounce the Convention diminishing its
authority.155 Arguably, it is this existential necessity of ensuring continuing State membership of the
Convention, which provides legitimacy to Convention. In practice this represents a powerful
argument that the Convention cannot enjoy a sui generis legal status, even though the political
movement surrounding human rights might wish it to.156 This need to persuasively secure continued
support for and membership of the Convention partially elucidates the need for the Convention to
have a somewhat deferential nature towards the needs of the member States. However, given that
Article 1 of the Convention places the obligation to ensure the effective protection of the other
Convention rights upon the member States themselves;157 appeasement of member States cannot
enshrine the overriding purpose of the Convention as this would stop the Court’s ability to enforce it
as a finding of violation would conflict with deference. As such, while the will of the member States
is important given that the Convention is a human rights treaty, the Court must balance deference
with the effective protection of human rights, and as discussed, it appears that the Court’s stance on
this over the years has to some extent become more emboldened or ‘constitutional’ in character.
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If changes Convention’s substantive protections occurred by direct textual amendment of the
Convention itself alone, it is likely that development of Convention law would be slow and risk
becoming outdated. This is because negotiating international agreements is typically slow and
complex. Some of the older Convention cases are good examples that Convention reform, via
evolutive interpretation, need not be permanently controversial.158 Cases such as Dudgeon,159 where
the Court ruled that the UK criminal law prohibition on certain homosexual acts was contrary to
Article 8 of the Convention would hardly be contentious today. However, it seems unlikely that at
the time of the Convention original negotiation this would have been considered by the member
States as included within the scope of Article 8.160 Certainly previous dismissals of similar complaints
at the preliminary admissibility stage as not showing a prima facie case of violation of the
Convention suggests a view that such rights were not protected under Article 8 prior to Dudgeon. On
this Judge Mahoney says “The range of protection afforded by the right to respect for private and
family life in 1981 was thus held to have moved beyond its original 1950 contours because the
Convention is a ‘living instrument’: ‘respect for private life’ had different connotations in 1981 and it
is those connotations which the Court took to be binding on it in 1981.”161 The point to be drawn
from this is that the Court has seemingly surpassed an originalist interpretation. This may be
controversial at the time, but with the benefit of hindsight the Court’s general approach to
interpretation has generally been accepted by the member States.162 This suggests that a part of the
Convention’s nature and purpose is to keep pace with common developments in the member States,
but also suggests a role for the member States in confirming the judgments of the Court by adhering
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to them.163 It seems from this that the Court may have a valid, but limited, role to play in developing
and endorsing European human rights standards so long as the member States do not disagree. In
doing so the Court is giving effect to the implied intention of the member States to be bound to a
different standard of human rights under the Convention.

2.6 Non Legislative Political Oversight and Influence of Convention
Development

In order to reform the system of human rights protection offered by the Convention, from time to
time the member States have directly amended the Convention text itself. However, direct treaty
amendment is not the only means by which the member States may control the nature and direction
of Convention development. This section discusses, in outline only, some of the potential means of
influence open to the member States, with a more comprehensive and detailed analysis of the
Convention system of checks and balances to be discussed in chapter 6 of this study. In keeping with
this chapter, this section aims to demonstrate that the Court’s approach to Convention
interpretation is unlikely to have arisen on the basis of a unilateral whim. Instead it shows that
through various mechanisms such as the selection of the judicial bench and adherence to the
Court’s164 judgments, the member States have silently suggested support for a ‘quasiconstitutional’165 evolution of the Convention.
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2.6.1 Judicial Selection

Whilst the judges of the Court sit independently of their member States,166 it should be noted that
their method of selection may influence the overall mix of opinions and thus stance of the Court to
interpretation. This is because a judge sits in respect of each member State, elected by the
Parliamentary Assembly of the Council of Europe from a list of 3 candidates nominated by that
member State.167 While the nominated candidates must be qualified to hold high judicial office in
their own country or be a recognised jurisconsult,168 this provides considerable leeway for individual
members to ensure the judge in respect of their State holds similar views to how the Convention
should be interpreted as the nominating Government of that State. So in this limited ability to
initially influence the judiciary, the member States may seek to promote or restrain a creative and/
or ‘constitutional’ like approach of the Court. An anecdotal example of this was the appointment of
Pierre Henri-Teitgen as the judge in respect of France (1976-1980), who famously spoke of the then
proposed Court as “the conscience of which we all have need.”169 This was a time when many of the
Court’s landmark judgments were delivered.170 Another example was the appointment of Sir Gerald
Fitzmaurice as the judge in respect of the UK (1974-1980). Sir Gerald is known for his strong dissents,
including in Tyrer171 itself, so his appointment during a period where it was reported the UK was
purportedly considering withdrawing from the Convention, or the optional clauses as they were
166
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then,172 may suggest an attempt by the UK to restrain the Court. So the Strasbourg judiciary may, in
part, be reflective of member States’ views of the Convention as a whole. As such, this may form an
aspect of a tacit system of dialogue between the member States and the Court.

2.6.2 Supervision of the Court’s Judgments

When the Court delivers a judgment in a case, it is binding in international law, upon the parties to
the case only.173 However, because the Court has on multiple occasions confirmed that in the
interests of legal certainty it will usually follow its previous decisions,174 its case decision is indirectly
binding on all High Contracting Parties (who undertake to ‘secure’ the Conventions rights and
freedoms to ‘everyone in their jurisdiction’.)175 The Court though, does not directly supervise the
implementation of its judgments.176 Nor does the Court have a power to strike down offending
legislation in the respondent State, or directly correct the situation in the member State. Instead the
primary role of supervision of the Court’s rulings lies with the CoM.177 The CoM is a political body
and is not subject to the control of the Court. As such, should the CoM not wish to ensure the
implementation of a judgment, it may have a de facto power of veto over that ruling.178 In this way
the member States have a collective ability to endorse the Court’s approach without necessarily
saying so. If the CoM generally supervises the execution of the Court’s judgments, and thus the
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respondent State implements the relevant judgment, then this may suggest that the Court’s
approach is seen as being in-line with the vision the member States have of Convention law. Thus if
the Court took a more creative approach to interpreting the Convention, effective supervision by the
CoM might be taken as an endorsement that this is the correct approach for the Court. Thus in giving
effective supervision of the UK’s implementation of the Tyrer judgment179 the CoM could be
considered to have endorsed the living instrument doctrine as a legitimate part of Convention law.

2.6.3 Member State Withdrawal from the Convention

Alternatively, if a member State is unhappy with the Court’s interpretation of the Convention and is
unable to garner support to amend the Convention, it may with withdraw from the Convention. This
requires six months’ notice, and assumes that the member State has been a member of the
Convention for five or more years.180 If such a threat were to become a reality, this might prompt the
Court to take a more restrictive approach. It may also suggest the member State/s did not view the
creative approach of the Court as being appropriate, implying that the Court has overreached its
status.181 However, such issues are raised but nothing comes of them, or indeed are not raised at all,
this may vindicate the Court’s approach. If collective (or even individual) denunciation, of the
Convention or non-enforcement of Court judgments were threatened, this could send a powerful
signal to the Court to exercise greater restraint in the relevant area of Convention law.182 However,
here the problem being that rather than being a collegial approach this would be likely to occur with
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a great degree of friction between the Court and the member State potentially harming the overall
legitimacy of the Convention system.

2.6.4 Conclusion

Whilst there are other methods of placing pressure on the Court and thereby affecting the
development of the Convention’s nature,183 those mentioned above have indicated scope for
political control or influence over the Convention. This political endorsement or restriction of the
Court may reflect a powerful legitimacy dynamic whereby the Court may either be encouraged, via
these methods, to take a more creative approach, or be encouraged to take a more subsidiary role
to the member States. It also suggests a relationship of continuous scrutiny and perhaps
endorsement that supports or restricts the evolution of the Convention’s and the Court’s
‘constitutional’ status and position. In this way member States have a continuous, if somewhat
indirect, feed into the direction of Convention law.

2.7 Conclusion
This chapter has attempted to cast light on the nature of the Convention. It has done this in order to
aid in the overall enquiry of the thesis as to how the Convention may legitimately function as a living
instrument and how the Court should utilise evolutive interpretation to ensure its rulings remain
legitimate. The overall message has been that if at the time of the drafting of the Convention its
nature and purpose were unclear, its path has emerged that can, perhaps, be described as ‘quasiconstitutional’ has been taken. As such the margin of appreciation doctrine may be seen as a natural
corollary of this approach, by letting the Court lay down broad, universal standards but allocating

183

These will be discussed in chapters 6 and 7.

89

the responsibility for the best method of implementation of those standards to the member
States.184 However, the extent to which the Court can engage in creative interpretation of the
Convention will very much depend on one’s view of the degree to which the Convention might be
seen as a human rights constitution for Europe.

This chapter first considered the similarities and differences between the ECtHR and the CJEU and
then the ECtHR and the USSC to shine a spotlight on what the Convention’s nature resembles, and
importantly does not resemble. Whilst it noted the similar context in the genesis of the European
Union and the Convention the two took different approaches. Unlike the EU, which initially was
primarily about creating peace through trade relations, the ECHR primarily focussed on stopping a
regression to the totalitarianism experienced during the Second World War,185 and broader
ambitions to further develop human rights in the future.186 Certain key case law of the CJEU showed
great activism on the part of that Court which might have been greatly criticised in a Convention
context.187 However, the CJEU was careful to link its decisions to the express aims of the various EU
treaties. This did not occur when the ECtHR ‘recalled’ that the Convention is a living instrument,188
suggesting that the living instrument doctrine, unlike the supremacy of EU law,189 could not easily be
ascribed to an express treaty intention. For some this inability to correlate the living instrument
doctrine to an express aim of the Convention may weaken the Convention law’s claim to legitimacy.
The CJEU’s justification of direct effect in comparison to the ECtHR’s failure to sufficiently justify the
living instrument doctrine in Tyrer may also, to some extent, suggest a clearer ‘constitutional’ role
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for the CJEU than might be easily adduced from the ECHR for the ECtHR. It is thus more important
for the ECtHR to show persuasive reasons for its evolutive interpretation.

This chapter also drew comparisons with ECtHR and Convention with the US Constitution and the
USSC that interprets it. From the outset it was noted that the USSC is different from the ECtHR by
virtue of it being a domestic constitutional Court. It nonetheless considers similar issues to the
ECtHR and shares some similar characteristics. A key example of one of these characteristics is that
the US Constitution is described as a ‘living constitution’190 Ackerman having stated that an analysis
of the US Constitution and its amendments would not reveal the full body of law enshrined by the
Constitution.191 Although the US has a clear separation of powers, the USSC in its judicial decisions
was often called upon to endorse popular political movements by way of affirming or striking down
key landmark statutory reforms, something which has been described as popular sovereignty.192 This
compares with the ECtHR, which, when utilising a living instrument approach must consider the
“present-day conditions” which may effectively endorse or disavow, changes in consensus (amongst
other things) on the level of substantive protection of Convention obligations.193 However, the
ECtHR is an international Court presiding over diverse national cultures, so whilst it may need to
consider ‘popular sovereignty’ via consensus, it should be careful to remain sufficiently deferent and
receptive to individual member States’ policy decisions. This difference in context suggests that
while some limited use by the Court of academic literature and case law from national systems may
be relevant it would be of limited help given its international setting.
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The purpose of the Convention is essentially contestable,194 and as such it is only possible to define
its broad aims. Those aims are: the Convention as “…a type of collective pact against
totalitarianism”195 and laying the grounds for further realisation of human rights.196 Obviously the
former aim, while still valid today is too minimal a conception of human rights to reflect the modern
body of Convention jurisprudence. The latter, more ‘constitutional’ aim, to some extent explains the
growth of Convention law.197 However, it is debateable to what extent the growth of Convention law
through judicial innovation, particularly the living instrument doctrine, is suitable and legitimate. For
this reason discussion of how States may impliedly consent and affirm the decisions of the Court via
various oversight mechanisms becomes important.198 It is a key contention of this chapter that the
member States may promote creativity or a change of ethos in the Court by amending the
Convention text, either via protocols like Protocol 11 and 14 that promote the Court’s ability to hear
cases, or by substantive optional protocols that add extra rights to the Convention itself.199 However,
a corollary of this contention is that the States may also slow or restrict the action of the Court via
this method too, as was seen with Protocol 14.200 This State-based support for the Convention lends
greater legitimacy to a more ‘constitutionalist’ approach to interpreting it, whilst restrictions to the
Court suggest a de-legitimisation of the Court’s ‘quasi-constitutional’ standing. It is thus suggested
that the member States by failing to restrain the actions of the Court, and also to some extent
promoting them through continuing to grant the right of individual petition and then amending the
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treaty to make this a permanent and compulsory element of the Convention,201 have enabled or
perhaps actively encouraged the promotion of a more ‘constitutional’ vision for the Court and this
appears to be the approach the Court has taken with regards to the Convention. This puts a whole
new perspective on allegations of the Court engaging in ‘mission creep’ which were discussed in the
first chapter202 suggesting that some degree of expansive interpretation may be justified under the
broader objectives of the Convention.203 In this light, the allegations of ‘mission creep’ may be
partially explained as a reasonable disagreement on the appropriate boundaries between Strasbourg
and the member States in deciding on the appropriate minimum level of Convention protection.

The Strasbourg Judges themselves are selected by the member States204 and whilst this is only
periodic and they sit independently of nationality, this adds an element of influence in the make-up
of the Court. However, far from being a negative, this may add an extra level of legitimacy, as each
of the member States is represented by a judge nominated by that State.205 This, it is suggested,
represents the possible presence of a gradually evolving outlook in the judiciary on the basis of their
selection first by their member State and secondly by their election by the Parliamentary Assembly.
Finally, if member States dislike the judgments of the Court they may be able to ignore them. Whilst
this is unlawful in international law, it is for the CoM to supervise the implementation of the
judgment.206 The ultimate sanction, if the CoM is so inclined, is to ask the rogue State to leave the
CoE and thus the Convention.207 As a political body comprised of member States’ representatives,
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effective supervision by the CoM may denote a general accord to assent to the Court’s ruling,
underlining the legitimacy of its approach in that situation.

Overall the message of this chapter has been to show that the Convention does not have a clear and
precise purpose but over time has evolved a ‘semi-constitutional’ nature to protect human rights.
More importantly for this particular study, the rationale of the living instrument doctrine, unlike
certain EU law doctrines, cannot be clearly discovered from a reading of the Convention text or the
travaux preperatoires of the Convention. However, what is clear about the Convention is that its
human rights characteristics have, with tacit consent and actions of the member States, overtime
gradually evolved to take on something more akin to a ‘constitutional’ nature208 and this may
legitimate a more creative approach by the Court. To what extent the Convention has attained some
form of ‘constitutional’ status is open to differences of opinion, and one’s opinion on this will likely
influence how creative they believe the Court can legitimately be in interpreting the Convention.
However, the Convention seems to have taken something of a ‘constitutional’ status, albeit within
the limited confines of the supervision of the member States. Consideration of how the living
instrument doctrine fits into this potentially ‘constitutional’ nature of the Convention will be
discussed in greater depth in the following chapter on its express introduction into Convention case
law. What was also clear is that the development of the Convention’s constitutional characteristics
has been partly by way of tacit acceptance and implication by the member States making its and the
Court’s role in protecting human rights, somewhat ambiguous. As such it will be important to
consider how both the Court and the member States communicate with and respond to each other
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Chapter 3- The Genesis of the Living Instrument Doctrine
“Since about 1978, the European Court has adopted the view that the Convention was what
it termed ‘a living instrument’. That meant that the Court could arrogate to itself the right to
decide what its remit was. It did that without any mandate from this House or any other
house of representative of the member states of the Council of Europe.”1

Rt Hon David Davis MP, former Shadow Home Secretary (2011).

3.1 Introduction

As the originating quote of this chapter suggests, Tyrer v. UK2 has gone down in history as the case
where the Court first coined the ‘living instrument’ expression.3 Unfortunately it is also clear from
that quote that confusion surrounding the legitimacy of the living instrument’s genesis persists.
There have been studies of the Court’s early jurisprudence4 and the Tyrer case has been mentioned
in academic commentaries and text books,5 but there has been no study that looks at the genesis of
the living instrument doctrine through the Court’s early case law and the various stages of the Tyrer
litigation. This study’s main concern is the legitimacy of that doctrine’s inception, application and its
scope. One of the central aims of this chapter is to correct the misconception that the Court simply
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invented the living instrument doctrine in the Tyrer case.6 The chapter therefore seeks to address
the legitimacy of the doctrine’s introduction into the Court’s case law and in doing so show that the
way it developed in the Court’s case law is less than clear to a non-expert reader. This lack of clarity,
it will be argued, has led to criticism of the Court over the years for simply having ‘invented’ the
doctrine as an excuse to take on a legislative role. It will do this by identifying literature and case law
prior to the Tyrer case, then moving on to an in-depth study of the Tyrer case including its pleadings.
This will enable the reader to gain a better picture of a semi hidden narrative in the evolution of
Convention law, potentially rectifying misconception around the doctrine’s emergence and thus
enable legal discourse to focus on the proper extent to which Convention law may evolve, which will
be address in the second part of this thesis. The chapter also considers how the living instrument
doctrine and its emergence fits in with the nature of the Convention as a type of ‘constitutional’
document7 identified in the previous chapter, and it identifies the ambiguities left open in the
Court’s Tyrer v. UK judgment. The Court’s post-Tyrer case law, which in part started to answer these
gaps, is considered in Chapter 4.

Before considering how the living instrument phraseology has been used in the Court’s subsequent
case law and how it may have influenced the Court’s thinking,8 it is worth examining how the Court
came to make the statement that it did in Tyrer. Moreover, understanding the events preceding and
following Tyrer’s infamous living instrument declaration9 enables a better appreciation of the Court’s
vision of the Convention. As noted in Chapter 2, the more the Convention is considered to be like a
6

Dominic Raab has discussed the Court’s living instrument statement in Tyrer in the following terms:
“In Tyrer v. UK the Strasbourg Court held that judicial corporal punishment on the Isle of Man was
sufficiently degrading that it breached the prohibition on torture and inhuman treatment, without
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approach – from a more disciplined judicial interpretation and application of Convention rights to an
overtly political renovation and rewriting of the law.”- D Raab, The Assault on Liberty: What Went
Wrong with Rights, (Fourth Estate, 2009) at 130.
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form of European human rights constitution, the more creative the Court can legitimately be.
Understanding how the living instrument term was expressly introduced into the Court’s case law
grants insight into how the doctrine fits into this understanding of the nature of the Convention
overall. This may also enable a better appreciation of the trajectory of Convention enforcement
under the Court and, with respect to individual judgments, their appropriateness.

In order to address these important issues, the chapter is divided into three main parts. The first part
identifies the events and cases prior to the Tyrer litigation, it being recalled that the judgment itself
was delivered in the late 1970s (nearly three decades after the Convention was opened for
signature.) Through considering Sir Francis Jacobs’ leading Convention textbook from 1975 and Max
Sorenson’s speech at an international colloquy the same year, as well as some key pre-Tyrer case law,
the suggestion is made that the Court and the Commission were already interpreting the Convention
in a creative manner prior to its express announcement of the living instrument doctrine. As such it
will paint the picture that Tyrer did not, in fact, mark a sudden and unpredictable aggrandisement of
the Court’s authority, as some have suggested,10 but was part of a prevailing view of the Convention
as an instrument intended to be at least quasi-constitutional in nature. Because of the fame and
confusion surrounding the Tyrer case, the second part of this chapter looks directly at its
proceedings. It was undoubtedly, a landmark judgment in the Strasbourg case law, and, it is
submitted, deserves close analysis for this reason. While the judgment of the Court is freely available
to all from the Court’s HUDOC database,11 the Commission’s Report and the detailed oral and
written pleadings before the Court (by the United Kingdom government, and the Commission) are
not freely available.12 However, given the lack of explanation of the living instrument doctrine
granted by the Court in its decision, taking a closer look at the entirety of the proceedings augments
10
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the Court’s decision and enables greater comment to be made on the doctrine itself, and how it fits
into Convention law as a whole. The final part of the chapter provides some reflective conclusions on
the instigation of the living instrument doctrine, concluding that it is legitimate per se, but that it is
appropriate to criticise the Court’s lack of clear explanation of the doctrine, and that this left many
questions as to the legitimate manner and extent of its application.

PART ONE
3.2 Pre-Tyrer Indications of the Living Instrument Nature of the Convention

As suggested, the notion of the Convention as a living instrument pre-dates its first express
statement as such by the Court in the Tyrer case of 1978. Certainly as early as 1975 express mention
of the Convention as a living instrument was being made in academic Convention discourse.13
However, what might be described as the Court’s ‘creative’ streak pre-dates this.14 This chapter will
now consider some of the Court and the Commission’s pre-Tyrer decisions/ reports in order to
illustrate how Strasbourg was already treating the Convention dynamically prior to the Tyrer case.

Even about the Court’s very first case, Lawless v. Ireland,15 in 1961, it has been said that:

“Until that first judgment was solemnly pronounced the Convention had been seen merely
as rhetorical, aspirational, inspirational, theoretical and symbolic in nature. Suddenly and
irrevocably the Convention was imbued with a dynamic force which was to have deep and
13

E.g. M Sorenson, ‘Do the Rights set Forth in the European Convention on Human Rights in 1950 Have the
Same Significance in 1975’, (Fourth International Colloquy About the European Convention on Human Rights,
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lasting implications for the governments and citizens of the states of Europe. Thus, once the
Strasbourg system was finally in top gear the status of human rights was immediately
propelled from the abstract plane of potential protection to the solid plane of real
protection.”16

This statement indicated that prior to the Court’s first judgment, the Convention had the potential to
play a relatively subservient role to the member States. However, the manner in which the Lawless
decision was both expressed and came about immediately showed that the Court would not take a
submissive approach and would instead actively and robustly interpret and apply the Convention.
This goes some way to suggesting that Tyrer was not the catalyst for the Court’s creativity but simply
a notable example among many along its evolutionary trajectory. Clovis Morrisson speaking about
how the Commission in the Lawless case had amended its rules of procedure in order to allow for
the applicant to receive a copy of its otherwise confidential report might be said to concur with the
above the notion just mentioned when he said:

“Using the restrictive interpretation rule, one could conclude that the new rule of procedure
and the Commission’s actions went far beyond what the framers had intended regarding the
secrecy of the Commission’s proceedings.”17

16

B Doolan, Lawless v Ireland (1957-1961): The First Case Before the European Court of Human Rights: An
international miscarriage of justice? (Ashgate Publishing Company 2001) at 244.
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Another good example of this laying of foundations for the doctrine came in Wemhoff v. Germany18
in 1968. Here the Court, considering the lawfulness of the applicant’s pre-trial detention without bail
(Article 5(3) of the Convention), stated:

“Given that [the Convention] is a law-making treaty, it is also necessary to seek the
interpretation that is most appropriate in order to realise the aim and achieve the object of
the treaty, not that which would restrict to the greatest possible degree the obligations
undertaken by the Parties.”19 (Emphasis added)

What is striking about this statement is that the Convention must be interpreted in light of its object
and purpose as a human rights treaty. This is particularly important as the Court is expressing that
the Convention is not just an ordinary treaty – it was a ‘law-making treaty’ - and that in order to
ensure the effective protection of the substantive Convention rights, the Court will not simply adopt
interpretations that most favour State sovereignty. Whilst this statement was far from stating the
Convention is a living instrument, it is early evidence of the Court asserting its judicial authority to
interpret the Convention in a more expansive way based on the Court’s assertion that this is the
most appropriate way to “…realise the aim and objective of” the Convention.20 More importantly the
‘law-making treaty’ aspect of the Court’s statement suggests further potential for judicial
creativity.21 However, this is not necessarily a living instrument approach, which is about interpreting
the Convention’s substantive standards in-line with present day conditions, as opposed to those of
1950. It does though give clues that the Court might have been treating the Convention as
something of a ‘constitutional document’ i.e. that the Convention is meant to be interpreted
18
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expansively in contradistinction to a restrictive approach to interpretation that might ordinarily
accompany international treaties.22 If this is so then as early as the first Convention cases it is
possible to see a holistic approach being taken by the Convention institutions which, in hindsight,
the living instrument doctrine fits into.

In the Belgian Linguistics Case23 of the late 1960s – i.e. a full decade before Tyrer - the Court was
faced with an issue on language of instruction in certain schools in Belgium. The French speaking
applicants wanted their children to be educated in French in a region in Belgium where instruction
was officially given in Dutch. Although the children went to French speaking schools, grants and
other State provision was withheld from those schools and official accreditation of certificates issued
by those French speaking schools was refused. This case was highly contentious as the Belgian
Government argued that no right to education in a chosen language was granted by the Convention.
This is correct because Article 2 of the First Protocol only grants the general right to education in
negative terms.24 It also argued that with regards to the nature of the inclusion of education within
the Convention, as a ‘declaration of rights’, Article 2 of the First Protocol is not concerned with the
organisation of the State’s institutions for provision of Convention rights (the so called ‘reserved
domain’ argument.) For the purpose of this study, this case is most interesting first because of how
the Court dealt with the ‘reserved domain’ argument in the preliminary objections hearing, and
secondly because of how it found a violation of Article 2 of the First Protocol (right to education) in
conjunction with Article 14 (right to non-discrimination).
22

For further discussion on the meaning of the term ‘constitutional’ for the purposes of this study see above
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In the Preliminary Objection judgment the Court rejected the ‘reserved domain’ argument. While
this would be uncontroversial now, at the time it was the subject of intense political discord in
Belgium. The Court cited former Article 19 of the Convention:

“the jurisdiction of the Court shall extend to all cases concerning the interpretation and
application of the present Convention which the High Contracting Parties or the Commission
shall refer to it in accordance with Article 48 (art. 48)”25

The politically sensitive context within which the Court rejected the ‘reserved domain’ argument
indicated the Court displaying itself as holding the status of ‘master’ over the Convention law. As
such it would not leave the interpretation of Convention rights at the behest of the member States.

The second important aspect of the Belgian Linguistics Case concerns the Court’s finding of a
violation of Article 14 in conjunction with Article 2 of the First Protocol. As noted, the Convention
right to education is worded in negative terms26 and so could not be said to include a right to
education in a certain language. However, by a majority the Court found a violation on the basis that
where a State goes further than required by a Convention Article, it may not do so in a way that
discriminates between groups. Depending on one’s view, the Court in this instance may have
increased the scope of its jurisdiction to include practices that relate to Convention rights but are
not required by them. The Court in its reasoning justified its approach by stating:

25
26

Belgian Linguistics case (preliminary Objections) (n23) at ‘Now the Court’ section, para 1.
See Forder (n21).
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“The Court considers that the general aim set for themselves by the Contracting Parties
through the medium of the European Convention on Human Rights, was to provide effective
protection of fundamental human rights, and this, without doubt not only because of the
historical context in which the Convention was concluded, but also of the social and
technical developments in our age which offer to States considerable possibilities for
regulating the exercise of these rights. The Convention therefore implies a just balance
between protection of general interest of the Community and the respect due to
fundamental human rights while attaching particular importance to the latter.”27 (emphasis
added)

It has been argued that this statement demonstrated that the Court was acknowledging that its
approach to education was evolutive almost ten years before the Tyrer Case.28 Its references to “the
social and technical development in our age” are reminiscent of the Court in Tyrer interpreted ‘in
light of present-day conditions.’29 Indeed Morrisson has stated of the Commission’s approach to this
case, which the Court later affirmed:

“In a very liberal interpretation of Article 14, it broadened the scope of the provision to
embrace rights and freedoms that are within the spirit but not the language of the
Convention. This approach was completely endorsed by the Court.”30

27
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What this suggests is that even in its earliest days the Court was viewing the Convention and its
context as of a fundamental character and to be interpreted in an effective way, to protect the rights
of individuals, and not in a restrictive and static manner. All this starts to give context amenable to
the Court’s later expression of the living instrument doctrine and in-line with the growth of the
‘constitutional-esque’ status identified in the previous chapter.

This trend towards bolder interpretation of the Convention continued in Golder v UK (1975).31 Here
the Court was faced with a complaint that a prison inmate had effectively been denied access to a
court by being told that his prison governor would prevent his corresponding with a solicitor prior to
potentially suing a prison officer for liable. In a landmark judgment, the Court confirmed that the
right to a fair trial under Article 6(1) of the Convention included the right to access to a court.32 The
Court’s interpretation was in spite of the absence within the text of Article 6(1) of express words to
that effect (there is no ‘right of access to court’ within the text of that Article). In reaching its
conclusion (by 6 votes to 3) the Court referred to the Vienna Convention on the Law of Treaties
(VCLT),33 noting that the relevant provisions represented general principles of international law. It
then stated:

“It would be inconceivable, in the opinion of the Court, that Article 6 para. 1 (art. 6-1) should
describe in detail the procedural guarantees afforded to parties in a pending lawsuit and
should not first protect that which alone makes it in fact possible to benefit from such

31
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guarantees, that is, access to a court. The fair, public and expeditious characteristics of
judicial proceedings are of no value at all if there are no judicial proceedings.”34

However, it was not expressly clear from the wording of Article 6(1) that there was a right to
instigate proceedings. On this point Sir Gerald Fitzmaurice dissented 35stating:

“…the point here being, not whether the Convention ought to provide for such a right, but
whether it actually does.”36

Sir Gerald’s dissent highlights the issue that the ECtHR is a Court, and as such it must avoid so-called
‘judicial legislation’. Whilst what the majority’s approach seemed eminently sensible, did its
willingness to interpret Article 6(1) as including a right to access to a court (even though this was not
expressly stated in it) reflect an aggrandisement of the Court’s status? The Court itself seemed to
deny that it was aggrandising its status, as suggested by its statement:

“Taking all the preceding considerations together, it follows that the right of access
constitutes an element which is inherent in the right stated by Article 6 para. 1 (art 6-1). This
is not an extensive interpretation forcing new obligations on the Contracting States: it is
based on the very first sentence of Article 6 para 1. (art 6-1) read in its context and having
regard to the object and purpose of the Convention, a lawmaking treaty (See Wemhoff
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judgment of 27 June 1968, Series A no. 7, p. 23, para 8), and to general principles of law.”37
(emphasis added)

Accordingly, it could be said that the majority’s approach was simply giving effect to the inferred
intention of the drafters in ensuring the effectiveness of Article 6(1). It does though show the Court
taking a robust approach to giving effect to Convention rights. This is not quite the same as taking an
evolutive approach, but it may be seen as a preliminary indicator of the Court’s quasi-constitutional
position38 to implement a strong and full-bodied approach to the protection of the Convention rights.

It is not just decisions by the Court that have given early indications of the Convention's evolutive
tendencies, the Commission on Human Rights39 had also done so. Perhaps the most notable example
is the East African Asians Cases,40 where it reported that discrimination between citizens in
admission to parts of a State’s territory on racial grounds was capable of constituting a breach of
Article 3 of the Convention (degrading treatment). This was despite the fact that the UK had not
ratified Protocol 4 of the Convention which, under Article 3 of that Protocol contained the right to
enter the territory of a State for which one is a national.41 In coming to this conclusion the
Commission made reference to the Advisory Opinion of the International Court of Justice on

37
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Reservations to the Convention on Genocide.42 Here the Commission likened the aforementioned
Convention to the ECHR, going on to cite the ICJ’s statement of the Genocide Convention that:

“The Convention was manifestly adopted for a purely humanitarian and civilising
purpose…”43

This quotation can mean nothing more than a realisation that the Convention is aimed at preventing
acts and omissions that are obviously ‘uncivilised’.44 However, it might also form part of a mosaic of
events indicating that the Commission was already beginning to see the Convention as a living
instrument prior to the statement in Tyrer.45 From the more constitutional perspective of this
‘civilising’ aspect of the Convention, which may be understood in the sense of progressive standards,
it could be argued that, had this case come before the Commission some years before it did, it may
have decided the situation differently. The problem with this is that the Commission does not
expressly state this, nor that the Convention is a living instrument and more importantly the
statements noted are buried in a report that was not officially made available to the public at the
time.46 Also the Commission stated in its report:

“The Commission considers that the racial discrimination to which the applicants have been
publicly subjected by the application of the above immigration legislation constitutes an

42
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interference with their human dignity which, in the special circumstances described above
[5], amounted to ‘degrading treatment’ in the sense of Article 3 of the Convention.”47

This suggested that the Commission saw the protection of human dignity as being an important
aspect of the Convention. Such a view of the Convention may be in-line with a more ‘constitutional’
reading of the Convention, which would be in-line with the living instrument doctrine. Unfortunately,
however, if this was what should be inferred from the Commission’s use of these quotations, it falls
far short of transparency to be expected from a quasi-judicial body (although, to be clear, the
Commission did not have the formal status of being a judicial body). It thus did not help the
legitimacy of the overall explanation of the Convention as a living instrument.

Summing up, on the cases discussed above, it seems clear from the above explanations that the
Court and the Commission had given indications of the Convention’s living instrument tendencies
prior to the Tyrer litigation;48 however, they are fleeting and inconclusive. It is unlikely that, without
the benefit of hindsight and a specific investigation to this effect, an uninformed bystander would be
able to identify the Convention’s living character prior to the Court’s statement in Tyrer.49 This
opacity damages the legitimacy of the Commission and the Court’s jurisprudence as stakeholders are
unable to understand the approach the Court was taking in coming to its decision. This is particularly
important given the Convention’s international treaty characteristic, meaning it does not, of itself,
possess inherent legitimacy as, perhaps, a domestic Court might enjoy. This lack of clarity may also
have fed into the misunderstandings that the Court in Tyrer simply ‘invented’ the living instrument
doctrine instead of being a long-standing aspect of the Convention and its case law.
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3.3 Academic and Extra-Judicial Indications of the Living Instrument
Doctrine

Although the discussion above gave some early indications of the Court and Commission’s approach
to interpreting the Convention either dynamically or evolutively, as was noted this was not entirely
clear to an objective bystander. However, prior to the Court’s decision in Tyrer some other
discussion of the Convention’s living instrument nature was given in the form of a leading textbook
published in 1975 and an international colloquy speech given in 1975 on the Convention, given by
Max Sorenson. What is notable is that these insights were more explicit and descriptive both in their
discussion of the Convention’s nature but also in their justification of it, then the Commission and
the Court were in their decisions, even in the Court’s seminal statement in Tyrer. What follows is a
discussion and analysis of their accounts of the Convention.

3.3.1 Dynamic Interpretation in Sir Francis Jacobs’ Leading Convention Textbook of 1975

Francis Jacobs50 published a textbook on the Convention in 1975.51 During this time he was a
member of the Secretariat of the Commission on Human Rights, and so his insights are of particular
interest given both the timing of his book, in relation to the case of leading up to and including Tyrer,
and his potential insider knowledge of the Convention at the time. Sir Francis anchored his approach
to the Vienna Convention on the Law of Treaties (VCLT). In doing so he started by stating:
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“The relevant provisions of the Vienna Convention are sufficiently general to give some
guidance but must be applied with caution in view of the special features of the European
Convention.”52 (Emphasis added)

What this starts to suggest is that from his perspective, the Convention is not just an ‘ordinary
international treaty’ to be interpreted restrictively. However, in stating this he went on to justify it
by reference to Article 31(1) of the VCLT which requires treaties to be interpreted in-line with their
objects and purposes. With hindsight after the Tyrer decision, the inference that can be made from
this is that the living instrument doctrine is an important aspect of the Convention. He then
subsequently cited the Pfunders case where the Commission said that the Convention should be
interpreted objectively as it created fundamental rights that were intended to protect individual
human beings from violation by the High Contracting Parties, rather than subjective rights created
on the basis of reciprocity between States.53 He then went on to note that:

“…any general presumption that treaty obligations should be interpreted restrictively since
they derogate from the sovereignty of States is not applicable to the Human Rights
Convention.”54

Again here Jacobs was marking out a distinction that the Convention was not just, any international
treaty, but instead a human rights treaty. As such it had something of a different character to an
ordinary treaty and he went on to note the Court’s judgment in Wemhoff that the Court must seek
the most appropriate interpretation to realise the aim and objective of the treaty and not the most
52
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restrictive interpretation.55 From this Jacobs went on to draw the conclusion “…that the
interpretation of the Convention must be ‘dynamic’ in the sense that it must be interpreted in the
light of developments in social and political attitudes. Its effects cannot be confined to the
conceptions of the period when it was drafted or entered into force.”56 At this stage it is worth
pausing to reflect on the similarity of this statement to the Court’s living instrument expression in
Tyrer some 3 years later. Jacob’s use of the words ‘in light of developments in social and political
attitudes’ bares strong resemblance to the Court’s noting that “… as the Commission rightly stressed,
must be interpreted in light of present-day conditions. In the case now before it the Court cannot
but be influenced by the developments and commonly accepted standards in the penal policy of the
member States of the Council of Europe in this field.”57

Importantly Jacobs reconciled a ‘dynamic’ approach to extending Convention obligations through
judicial interpretation by saying:

“It cannot be objected that this approach to interpretation extends the obligations of the
Contracting States beyond their intended undertakings. On the contrary, this approach is
necessary if effect is to be given to their intentions, in a general sense. They did not intend
solely to protect the individual against the threats to human rights which were then
prevalent, with the result that, as the nature of the threats changed, the protection
gradually fell away. Their intention was to protect the individual against the threats of the
future, as well as the threats of the past.”58
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What Sir Francis may have been saying here is that the member States in ratifying the Convention
did not intend to create a treaty with static meanings but one that is capable of adapting overtime to
the needs of European Society in the given spheres of human rights law.

3.3.2 Max Sorenson’s International Colloquy Speech in 1975

The concept of the Convention as a living instrument can also be traced back to a Colloquy on the
ECHR held in Rome between 5-8th November 1975.59 At this conference Max Sorenson, a judge of
the CJEU,60 who would later become a judge of the Strasbourg Court,61 presented a paper on, what
was, in effect, evolutive interpretation of the Convention.62 Given the history of enforcement
machinery of the Convention,63 Sorenson discussed cases stemming from both the Court and the
Commission on Human Rights.64 He also made recourse to examples from the ICJ to further support
his argument that the standards of protection afforded by the Convention were capable of evolving
over time and that there were signs this had already occurred.65 Sorenson went on to conclude
“[t]he European Convention on Human Rights is a living legal instrument.”66 But his paper went on to
caution the audience with the observation:

59

Fourth International Colloquy About the European Convention on Human Rights, Rome, November, 1975
It was called the European Court of Justice (ECJ) at the time.
61
1980-1981. He was also a member of the Danish negotiating part of the Treaty of London which established
the Council of Europe. He was also on the Commission of Human Rights (1955-73) and was its president from
1967-72). At this point it is worth briefly noting by way of giving context to Sorenson’s comments that will be
discussed presently that he was involved in the CJEU’s Nold v. Commission judgment of the CJEU, which
affirmed that fundamental rights formed general principles of law for the purposes of EC law. As such it is
conceivable that his views come from the habits of a Court that enjoys a stronger mandate to rule on such
matters than the ECtHR does within its respective context (for more discussion on this see chapter 2.2). If this
is so, then it is likely that it is the more ‘constitutionalist’ vision of the Court that the doctrine stems from.
62
Sorenson (n13) .
63
For more on the evolution of the enforcement machinery of the Convention see: Bates (n4) especially at 1015.
64
E.g. Sorenson (n13) at 16.
65
On Sorenson’s use of previously decided case law see: Sorenson (n13) at 4 and on his conclusion that the
Convention can evolve see page 13.
66
Sorenson (n13) at 22.
60

112

“It follows that the Convention is not designed to promote social reform, but it can be used
both to preserve what has been achieved and also to express a newly emerging consensus
and bring states which are lagging behind into line with a general trend in ideas and
institutions in Europe.”67

He was clearly suggesting that the Convention’s standards of protection were capable of evolution;
however, from his view, evolution was not independent of the actions of member States. Instead
evolution is generated by the member States adopting similar standards.68 Sorenson makes it clear
that, at least from his view, the adjudicatory organs and the Convention are not designed to take an
active legislative role in human rights reforms. As we shall see in chapter 4, this is very similar to the
contemporary practice of the Court in seeking consensus standards amongst member States in its
interpretation. However, arguably in “[bringing] states which are lagging behind into line with a
general trend”69 to some extent this is the natural corollary of Sorenson’s conception of the
Convention as a living instrument. The Court would in effect be indirectly legislating for the ‘laggard’
States, by declaring standards not meeting the evolved standard, a violation of the Convention.
Instead what Sorenson appears to mean is that the Convention and its enforcement organs should
not promote social reform generally on a European level. However, he also says, the Convention can
be used to preserve existing standards.70 If Sorenson’s arguments were adopted by the Court in its
living instrument reasoning then it is likely that some degree of social reform will emanate from the
Convention. This is because the Convention, at least from Sorenson’s perspective, will prevent
‘negative’ or ‘regressive’ social reform by way of reducing standards and force the ‘straggler’ States
67
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in-line with the general trend. This is questionable because it can be argued that ‘straggler’ States
had not agreed to this new standard, and so Strasbourg institutions could be said to be imposing
new obligations on them that they did not agree to in 1950. Such an argument exposes the tension
between evolutive interpretation and traditional notions of State sovereignty which treats the State
as the ‘sole repository of sovereign authority’.71 These tensions are discussed further in chapter 5
when greater consideration of the possibility of ‘diminution’ of Convention standards by evolutive
interpretation is considered. However, if the Convention is akin to a type of bill of rights for Europe,
then arguably in ratifying and remaining a party to the Convention it could be said that those States
have consented to the possible finding that its substantive standards have evolved, especially when
the standard reflects a common European approach.

3.3.3 Conclusions

At this point what it is important to note is that, while the Strasbourg institutions had hitherto been
fairly inexpressive of the Convention’s dynamic or living characteristics, Sorenson and Jacobs were
both speaking in very clear and unambiguous terms about it. Both gave a much clearer justification
and explanation of the approach being taken by the Court and the Commission and justified it with
reference to the purpose of the Convention and the intentions of the member States. Crucially it
would be difficult for even experts to gather from the dialogue flowing from the Convention
institutions that the Convention either had some form of ‘constitutional’ status or that it was to be
treated as a living instrument. Therefore it is perhaps understandable that, at least to some, the
Court’s enunciation of the Convention as a living instrument may have come as something of a
surprise.
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At this stage we move on to discussion of the proceedings in the Tyrer case itself, to cast light on the
proceedings of the Court and the Commission that led to the final and now infamous decision of the
Court in 1978.

PART TWO

3.4 The Tyrer v. UK Litigation

Having considered early academic commentary and examples of what might be considered evolutive
interpretation, or where the Court (as well as the Commission) has suggested something of a quasiconstitutional approach to the Convention’s interpretation, we now turn to consideration of the
Tyrer case72 itself.

We start with, a brief description of the proceedings leading up to the judgment in the Tyrer case, as
this is useful as the historical context helps build up a picture of how the living instrument doctrine
fits into the nature of the Convention as a human rights treaty. It also helps us to assess how
transparent the Court and the Commission were about its express introduction into the Strasbourg
jurisprudence.

72
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3.4.1 The Facts of the Tyrer case and Proceedings leading up to the Commission on
Human Rights’ Report

In March 1972 15 year old Anthony Tyrer was convicted of assault occasioning actual bodily harm in
Castletown, Isle of Man73 and was sentenced to three strokes of the birch.74 The applicant
complained to the Commission in September 1972 that the punishment constituted inhuman and
degrading treatment contrary to Convention Article 3, and also on the grounds of Article 14
(prohibition of discrimination).75 Finally, he complained his treatment contravened Article 8(1) of the
Convention (his right to respect for his family and private life.)76 These events took place before
Sorenson’s Colloquy speech. However, the operative parts of the proceedings occurred after it.
Seeing the decisions in this broader context may help the reader gain an understanding of any
potentially underlying agenda of the Commission and the Court in their decisions. It also grants the
reader an insight into how the Commission’s and the Court’s views on the living instrument doctrine
fitting into the nature of the Convention was coloured at the time of its express statement.

3.4.2 Proceedings before the Commission on Human Rights

In January 1976 the Commission was notified that Tyrer wished to withdraw his application.
However, the Commission refused his request as “…the case raised questions of a general character
affecting the observance of the Convention which necessitated a further examination of the issues
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involved.”77 This suggested that the Commission saw Convention law, and the importance of
pronouncing on the issues at stake, as of a higher nature than just the mere resolution of the
application before it. With the benefit of hindsight, the Commission’s statement seems to be in
reference to the constitutional-like, standard setting nature of the Convention as a living instrument,
and so the application was being treated not as an issue solely about the applicant’s case alone,
enabling him to withdraw it at will, but about the quasi-constitutional standards of the Convention,
to be applied in all of the member States. The Commission then adopted its report on 14th December
1976. These latter two events in isolation are of little interest, but taken in the context of the timing
of Sorenson’s 1975 speech on the Convention as a living instrument, they are of greater curiosity.78
Before the Commission, one of the Article 3 contentions was that the rest of the UK and most of the
other member States of the CoE had already abolished judicially sanctioned corporal punishment.79

Ultimately, considering its previous case law concerning situations of extreme treatment (mentioned
below), the Commission did not consider that judicially sanctioned corporal punishment (birching)
fell under the headings of torture or inhuman punishment, but it considered that a clear issue arose
as to the meaning of ‘degrading treatment or punishment’.80 The Commission went on to say
“Judicial birching humiliates and disgraces the offender and can therefore be said to be degrading
treatment or punishment.”81 Given this precise phraseology it is arguable whether the Commission
was regarded its approach as a living instrument or evolutive approach at all. The arguments of the
applicant suggest a need for reform, perhaps indicating a violation of Article 3 would not have been
found in 1950, when the Convention was drafted. However, noting the wording above, the
Commission’s Report may be read as simply interpreting Article 3 in a creative manner to define a
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category of protection that was always included within it but had hitherto not arisen before the
Strasbourg bodies. Express reference to the Convention as a living instrument or dynamic
interpretation was entirely absent from the Commission’s Report. Instead, the closest it came to a
‘living instrument’ or evolutive reference was when it compared the Tyrer case to the earlier Interstate cases, particularly the ‘Greek Case’ 82and the ‘Irish Case’,83 both of which concerned very
serious allegations of ill treatment including torture. As the Commission put it:

“In this respect, reference to the previous jurisprudence of the Commission in inter-state
cases is not necessarily relevant to an application of this kind [Tyrer]. These inter-state cases
have arisen out of emergency situations and involved allegations of atrocious ill-treatment
such as torture or treatment akin to torture.”84

While it is possible, with some imagination, to interpret this as saying the Convention should be read
‘in light of present day conditions’ as it may be inferred that the Commission was saying these cases
were out of date, it is more akin to standard distinguishing of the case on the basis of its
circumstances. However, given the Commission’s reference to ‘emergency situations’,85 the point of
the above quote was that the previous (inter-state) case law was exceptional in nature. It is possible
that judicial corporal punishment would be found contrary to Article 3 at the time of the inter-state
cases, but it was not tested before the Commission. The Commission’s approach appeared to be
increasing the scope of the Convention by defining ‘degrading treatment’ as a separate category
under Convention Article 3. This can be said to have widened the scope of Article 3, although, given
82
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what the Commission said, this is unclear.86 As is noted below, in fact, it was not until the
Commission’s pleadings before the Court that its reliance upon a dynamic interpretation became
clear.87

The Commission was not unanimous though.88 Mr Mangan dissented, expressing severe doubt about
the degrading nature of birching. The most notable part of his dissent comes towards the end of his
opinion, when he stated:

“Protagonists of further provisions for the betterment of human conditions cannot, in my
view, validly extend the scope of the Convention without further negotiation and agreement
between the States parties to it.” 89

Mangan was cautioning against the approach of the majority, which might from his perspective be
considered ‘legislative’ in nature.90 As such, his approach would place the emphasis for developing
Convention law on the member States themselves. In this way his approach respects State
sovereignty and avoids the risk of the majority in, potentially, having a law reforming effect on
sovereign States. The contrast of Mangan’s dissent strengthens the suggestion that the Commission
was engaging in evolutive interpretation, albeit without being clear about this.
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Although the point was swiftly dismissed by the Commission, in Tyrer, the UK had argued on the
basis of Article 63(3)91 of the Convention (Mr Mangan dissenting), the so-called colonial clause, that
special consideration in applying Convention law to certain non-metropolitan territories should be
made.92 The argument was that, as a territory to which Article 63 applied, it was for the UK and not
the Commission to deal with the affairs of the Isle of Man, given that the Manx legislature had
considered the issue of corporal punishment in 1963 and 1965 resulting in its retention. In
dismissing the Article 63 argument the Commission took a restrictive approach to Article 63 saying
that it could not find any significant social or cultural differences between the Isle of Mann and the
UK relevant to the application of Article 3 of the Convention in this case.93

The Commission’s restrictive approach with regards to Article 63, in keeping with its arguably
evolutive Article 3 finding, suggested it was trying to assert the status of the Convention as a type of
European Bill of Rights. However, even taken together the approach to the Commission took to the
Article 63(3) point, and its distinguishing the Article 3 matter from previous case law, the
Commission did not clearly show that it was interpreting the Convention using the notion that it is a
living instrument. As such, at this stage, if it weren’t for the dissenting Commissioner’s report it
would be arguable at best whether this was a living instrument case.
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3.4.3 The Pleadings before the Court of Human Rights in Tyrer: evolutive interpretation
recognised

Before discussing the Court’s judgment it is instructive to consider the pleadings before the Court.
This enables informed analysis both on the reasons for the outcomes of the Commission’s Report,
but also the reasons for the Court’s eventual decision, which has been criticised for its lack of
application or in-depth discussion and analysis of commonly accepted standards.94 This is a criticism
that, although to some extent may be true of the Court’s decision, is not fully justified when one
takes the Court’s decision in context with the submissions made to it in the oral pleadings stage.95 At
the very beginning of the public hearings the Commission’s principal delegate, Mr Kellberg, stated of
the importance of the issue of corporal punishment and Convention Article 3:

“It is important because it deals with a matter which concerns the last vestiges of an old and
‘depassé’ stage and methods that have been abandoned in the penal history of Western
Europe. It deals really with one basic human right for all human beings, namely the
inviolability of our physical integrity.”96

This was not the candour of the Commission’s Report, which was ambiguous on this point. It is
consonant with the approach that the Court took in its judgment towards commonly accepted
standards.97 It also perhaps partly explains the Court’s lack of analysis of different standards of penal
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policy within the Convention member States. It could be conjectured that the Court may simply have
accepted the arguments of the Commission and thought further analysis unnecessary.

In relation to evolutive interpretation, in his pleadings to the Court on behalf of the Commission Mr
Kellberg first contended that interpreting the Convention according to the original intentions of the
contracting parties is not sufficient. Instead, he made reference to the approach of looking at the
Convention’s object and purpose98 which prior to the public hearings of the case had been quoted in
Sir Francis Jacob’s leading text book as “being designed rather to protect the fundamental rights of
individual human beings from infringement by any of the High Contracting Parties than to create
subjective and reciprocal rights for the High Contracting Parties themselves”99 and subsequent
practice relating to it, which is detailed in the VCLT.100 Kellberg then went on to state most
importantly that:

“…the Commission has reached its conclusion by a majority of its Members and this
conclusion is also to be seen in the context of a dynamic interpretation of an international
instrument drawn up twenty-five years ago after the horrors of the Second World War. The
Commission could well have reached a different conclusion in such a case twenty-five years
ago. But much has changed since then and meaning must be given notions of fundamental
rights in present-day circumstances.” (Emphasis added)101

98

Tyrer Pleadings (n76) at 57.
Pfunders Case cited by Jacobs (n51) at 17.
100
Tyrer Pleadings (n76) at 57. This is in-line with the discussion of the Court in its Golder v. UK judgments
which looked at Articles 31-33 of the VCLT in relation to access to the Court: See Golder v. the United Kingdom
(App.No. 4451/70) (ECtHR 21 February 1975) at para 29.
101
Tyrer Pleadings (n76) at 57.
99

122

This quote is of great importance as it expressly and transparently outlines that this was the
approach taken previously in the Commission’s Report and defined the Convention as a dynamic
instrument that must be applied in its modern day context. Such an approach was not without its
supporters at the time, as Sir Francis Jacobs and Max Sorenson had been advocating this at least as
early as 1975.102 The Commission in stating the Convention was concluded 25 years previously, is
suggesting that an originalist interpretation of the Convention would be ‘out of date’ and
incongruent with contemporary State practice and beliefs. This suggests that the Convention is an
instrument that must evolve to ensure the effective protection of modern understandings of human
rights. This is ultimately the approach adopted by the Court in its decision.103

The UK Government in its submissions, presented by Louis Blom-Cooper, did not originally contest
the Commission's point on dynamic interpretation. Instead it was argued that the absolute nature of
Article 3 of the Convention lent itself to a high threshold before which a violation could be found.104
In reply, the Commission’s delegate again re-iterated its previous statement that the Convention
should be interpreted dynamically.105 This time, however, the Commission’s delegate added a more
constitutional justification, stemming from the drafting of the Convention saying:

"Therefore as it stands right now, it might well be the subject of a dynamic interpretation- a
phrase which has been used now and again by the Commission. That also has its mainspring
in the very drafting of the Convention itself. The United Kingdom themselves conceded
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during the hearing on the merits before the Commission that the Convention has to be
construed in the light of present day thinking..."106 (emphasis added)

While it may have been understandable that during Mr Blom-Cooper’s first submissions (the
delegate in respect of the United Kingdom) that he was unprepared to rebut the first submissions of
the Commission on dynamic interpretation of the Convention107 He was given the opportunity to
reply to these submissions. It was precisely at this point that Mr Blom-Cooper, on behalf of the UK
Government, could have, and perhaps should have, contested this approach to Convention’s
interpretation. However, he did not. Instead he indicated he had nothing more to add on behalf of
the UK Government.108 This omission may suggest acquiescence to the Commission’s approach,
enabling and perhaps even vindicating the Strasbourg institutions’ living instrument approach, and
its importance to the Convention’s identity about to be expressed in its decision. As a result it can be
argued that the Court was supported in its poorly explained use of the living instrument doctrine, by
the UK’s tacit acceptance of a dynamic approach to Convention interpretation.

The other advocate before the Court on behalf of the UK was the Attorney General for the Isle of
Man, J.W. Corrin. He addressed the Court on the Article 63(3) issue of local considerations.109 He
mentioned the feeling of remoteness of the Manx people in relation to a foreign court110 and

106

Tyrer Pleadings (n76) at 86.
As was discussed earlier, the Commission’s original Report on this case was unclear both as to the living
instrument nature of the Convention as well as the need for it to be interpreted dynamically, so it would not
necessarily be easily foreseeable that this was the line of argumentation that would be adopted by the
Commission in its submissions to the Court.
108
Tyrer Pleadings (n76) at 90.
109
It is likely that the impetus behind the Article 63(3) submissions was that Article 3 rights are absolute and so
no margin of appreciation applies to them, so in effect this was an attempt to use Article 63(3) in order to
benefit from a margin of appreciation in this case.
110
Tyrer Pleadings (n76) at 68, N.B this has resonance with the Lord Hoffmann’s argument about the
constitutional appropriateness of a foreign Court deciding domestic issues of the United Kingdom, although it
should be noted that Corrin was giving submissions on the basis of former article 63(3) and not the margin of
appreciation. Hoffmann stated of the ECtHR: “It considers itself the equivalent of the Supreme Court of the
107

124

discussed at length the work of the democratic institutions (on the Isle of Man) which had retained
judicial corporal punishment.111 Corrin also submitted that the Isle of Man was already legislating to
ban other forms of judicial corporal punishment112 and that if a finding of violation of the Convention
was made the Manx Government would legislate in conformity.113 This may have suggested to the
Court that any finding of violation would be unlikely to face significant political opposition, thus
enabling it to confidently give an adverse decision without fear of reprisals such as the non-renewal
of the UK’s optional grant of individual petition.114 On this note we now turn to the Court’s judgment.

3.4.4 The Judgment of the Court

When the Court delivered its judgment, like the Commission, it found a violation of Article 3 of the
Convention.115 As is well-known in the annals of Convention law the Court proclaimed:

“The Court must also recall that the Convention is a living instrument which, as the
Commission rightly stressed, must be interpreted in the light of present-day conditions. In
the case now before it the Court cannot but be influenced by developments and commonly

United States, laying down a federal law of Europe.” The clear thrust of this was that it should not be
aggrandising its jurisdiction this way and imposing uniform standards on member States: See Hoffmann (n10)
at 424.
111
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accepted standards in the penal policy of the member states of the Council of Europe in this
field.”116

These words have been echoed throughout subsequent Convention case law.117 However, having
discussed the full proceedings leading to the Court’s decision, consideration of the judgment itself
may prove more enlightening of the Court’s approach. This section also considers the quality of the
explanation of the living instrument doctrine in order to set the scene for further of considerations
which should be made when the doctrine is employed by the Court.

First, the Court quickly confirmed it had jurisdiction to hear the case.118 On the main ground of the
application, that judicial corporal punishment as applied to Anthony Tyrer violated Article 3 of the
Convention and having considered the local requirements issue (Art 63), the Court found a violation
of the Convention.119 Consideration of the lone dissenting opinion of Sir Gerald Fitzmaurice will
follow discussion of the majority’s judgment.

Coming directly to the issue of whether the judicial corporal punishment inflicted on Tyrer was
degrading or not, the Court first swiftly dealt with Mr Corrin’s Article 63 contentions. The Court
dismissed his argument that the treatment was not degrading because it had popular support on the
Isle of Man, because such local support may, in part, have been due to its degrading nature.120
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Secondly, in relation to his point on the efficacy of the deterrent factor of corporal punishment, the
Court found this to be an irrelevant consideration, stating “it is never permissible to have recourse to
punishments which are contrary to Article 3 (Art. 3), whatever their deterrent value may be.” 121
Given the unqualified wording of Article 3, on the face of it this argument is broadly correct. This
statement may also be viewed as showing the Court asserting its authority over this issue. Such a
display is an important, affirmation of the Court’s legal legitimacy to rule on Convention law in the
face of a democracy based challenge to its authority as was the case here.

The Court then went on to recall that the Convention is a living instrument as previously quoted. Let
us pause to consider what the Court meant. It stated that it “…must also recall that the Convention is
a living instrument” (emphasis added).122 The Court’s feeling that it must have had to recall the living
instrument doctrine suggests that it felt compelled to treat the Convention this way, perhaps as the
narrative of this chapter suggests, because it saw the Convention as a type of European Bill of Rights.
As such, from that perspective at least, the Court’s expression of the living instrument did not need
further explanation as it simply reflected the Convention’s status as a quasi-constitutional
document.123 Indeed, given that this was the first time the Court had expressly stated that the
Convention is a living instrument the Court’s failure to do what some might have expected and give
a greater explanation and justification may fit in with this ‘constitutional’ narrative. In other words,
given our discussion of possible constitutional viewpoint of the Convention, it may have thought it
was ‘so obvious it goes without saying’ that the Convention is a living instrument.124 However,
without the benefit of a more in-depth knowledge of Convention law this is far from the case and

121

Tyrer (n2) at para 31.
Tyrer (n2) at para 31.
123
See e.g. T Buergenthal, ‘International Human Rights Law and institutions: Accomplishments and Prospects,’
63 (1988) Washington Law Review 1 at 15-16, Bates (n4) at 153-155; R Rysdall, ‘The Coming of Age of the
European Convention on Human Rights’ (1996) EHRLR 18 at 28 and to some extent CMH Waldock, ‘Address by
CMH Waldock ‘, in Council of Europe, Fifth Anniversary of the Coming into Force of the ECHR: Brussels
Exhibition, 3 September 1958, (Strasbourg: Council of Europe, 1959) 19 at 27.
124
This has been suggested by Dr Ed Bates in his book: Bates (n4) at 329.
122

127

the Court should have been more clearly outlined its reasoning and approach. It is likely that this
lack of explanation may have led to some of the confusion and controversy surrounding the Court’s
evolutive interpretation today.125

The Court, in reference to the Commission’s submission, stated that the Convention “…must be
interpreted in the light of present-day conditions.” It indicated those ‘present-day conditions’ were
the ‘developments and commonly accepted standards in the penal policy of member States of the
Council of Europe’.126 However, the Court failed to give any detailed analysis of the use of, or lack of
use of, judicial corporal punishment within the existing CoE member States.127 Neither was this to be
found in the Commission’s Report or the pleadings of the case. Instead the Court only expressed
scant consideration of this in connection with its discussion of Article 63(3) of the Convention. Here
it simply said:
“…it is noteworthy that, in the great majority of member states of the Council of Europe,
judicial corporal punishment is not, it appears, used and, indeed, in some of them, has never
existed in modern times;”128

The Court also noted that the legislation on the Isle of Man had been under review for many
years.129 This was in connection to the need for the Isle of Man to retain judicial corporal
punishment as an effective deterrent against violent crime. However, the Court’s analysis failed to
consider the reasons behind the lack of use of judicial corporal punishment. As Mr Corrin had
submitted with respect to the UK, it was removed as a punishment because it was considered
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ineffective and not because it was degrading.130 This may have been the case for the other member
States, but the Court expressed no consideration of this.

Coming back to the issue of consensus, it is also possible that the Court may have taken a strict
numerical approach to member States’ abolition of this punishment, but, if so, it did not show this.
Rather it stated vaguely that in the ‘great majority’ of member States corporal punishment was not
used. If this was the case, the Court should have explained its approach more explicitly.131
Alternatively, given the much smaller membership of the Convention at the time of Tyrer (18
member States at the time of the communication of the Court’s decision, compared to 47 States
today),132 the Court may have expressed an innate, subconscious understanding of European Society
as it understood it.133 While this to some extent may have been reasonable at the time, despite its
reference to the ‘great majority’ of States having no judicial corporal punishment, it submitted that
this is too vague as to the approach the Court would take to interpret the Convention as a living
instrument. As has been pointed out by George Letsas:

“…the Court never made clear how the notion of the ‘living instrument’, applied in the case
at issue, led to a specific decision. There was no reference to Member States’ criminal law,
no comparative study done on judicial corporal punishment and no attempt to establish that

130

Tyrer Pleadings (n76) at 73.
K Dzhetsiarou argues that this is one of the manners in which a court can ensure legitimacy of its judgment:
K Dzehtsiarou and V Lukashevic, ‘Informed Decision Making: The Comparative Endeavours of the Strasbourg
Court’, (2012) 30(3) Netherlands Quarterly of Human Rights 272 at 276
132
There were fifteen member States at the time of the application being accepted by the Commission on
Human Rights how three States subsequently ratified the Convention prior to the Court’s decision (France,
Greece and Switzerland.
133
By this I mean the member States of the Convention at the time of the judgment.
131

129

the abolition of corporal punishment is a commonly accepted standard in the Council of
Europe.”134

As such, the Court had presented the living instrument doctrine to the world at large, but failed to
demonstrate how it worked and would work in the future. With the benefit of hindsight and with the
growth of Convention membership to 47 member States today, this ‘innate, subconscious
understanding’ approach is unlikely to exist sufficiently and further explanation was needed going
forward in the Court’s subsequent case law to avoid damaging the perceived legitimacy of the
Court’s newly enunciated doctrine.135 After all, unlike the US Supreme Court discussed in chapter 2,
the ECtHR does not preside over States of relatively similar cultural and legal approaches, so it
should arguably seek both to find and communicate greater justification for its evolutive decisions.

The Court also noted that public awareness of the punishment, may be relevant in assessing
whether a punishment was degrading, but the absence of public awareness would not, of itself, stop
a punishment being degrading.136 In this regard it stated that “…it may well suffice that the victim
was humiliated in his own eyes, even if not in the eyes of others.”137 This legal standard is in-line
with the contemporary practice of the UN.138 The Court continued to note that:

134

Letsas (n5) at 76.
Further case law enunciation which as will be shown in chapter 4, has sadly not so far provided sufficient
explanation of the consensus methodology the Court uses to justify its living instrument approach. See also K
Dzehtsiarou, ‘European Consensus and the Evolutive interpretation of the European Convention on Human
Rights’, (2011) 12(10) German Law Journal 1730.
136
Tyrer (n2) at para 32.
137
Tyrer (n2) at para 32.
138
It is sufficient that the victim feels reduced in stature by being subordinated to the authority that issued the
punishment. For more in-depth comparative analysis on Torture, inhuman and degrading treatment see: M
Nowak, ‘What Practices Constitute Torture US and UN Standards’, (2006) 28(4) Human Rights Quarterly 809
and for more discussion of Nowak’s acknowledgement of role of ‘powerlessness’ see specifically at 832-833
135

130

“The very nature of corporal punishment is that it involves one human being inflicting
physical violence on another human being. Furthermore, it is institutionalised violence
that … constituted an assault on precisely that which is one of the main purposes of Article 3
(art. 3) to protect, namely a person’s dignity and physical integrity.”139

This approach to considering the dignity of the individual is an important insight into the Court’s
thinking about the object and purpose as a human rights treaty. It is a clear departure from the more
fundamental but restrictive vision of the Convention’s mission of protecting only against the
atrocities seen in World War 2, and suggests a more progressive and potentially expansionist role for
the Convention. It would ar that the living instrument doctrine would appear to play a key role.140

The Court’s approach to dealing with the Article 63(3) submissions lent itself to confirming how it
saw the Convention as a type of European Bill of Human Rights.141 Here it noted that there was no
evidence to suggest that law and order could not be maintained without this form of punishment142
and then noted:

“The Isle of Man not only enjoys a long-established and highly-developed political, social and
cultural traditions but is an up-to-date society. Historically, geographically and culturally, the
Island has always been included in the European family of nations and must be regarded as
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sharing fully that “common heritage of political traditions, ideals, freedom and the rule of
law” to which the Preamble to the Convention refers.”143

This enabled it to explain that Article 63(3) was designed in consideration of the less developed
colonies that some members States were responsible for. In these cases it might not be possible for
the Convention to fully apply to them, but this was not so for the Isle of Man.144 This reference to the
‘European family of nations’ and the Convention preamble, may indicate that the Court perceived
the Convention is an instrument of western European tradition and democratic values, for which the
Isle of Mann formed a part. The Court accordingly found a violation of Article 3.145 This may suggest
it was promoting the ideals of liberal democracy and human rights emanating from the Convention
and interpreting its clauses to promote maximum development of those values. As such the Court
was refusing to interpret Article 63(3) as allowing member States to simply choose not to maintain
the substantive rights in their dependent territories, but instead may have read the clause as
allowing for inability to meet Convention standards due to developmental reasons alone.

Summing up, the Tyrer judgment on its own expressly tells us very little about the Court’s vision of
the Convention as a living instrument, other than that it must be adaptable to changing
circumstances based on commonly accepted standards.146 It is possible that this judgment
represents an example of the Court’s gradual aggrandisement of its constitutional position into a
quasi-constitutional Court. This may have been encouraged by several events including Max
Sorenson’s speech in 1975,147 development of key case decisions advancing Convention principles148
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and political events including the UK’s renewal of the right to individual petition to the Court for 5
years in January 1976.149 It may also be helped by the affirmation of the CJEU affirming the position
of the fundamental importance of European human rights as “an integral part of the general
principles of law” in its Nold decision of 1974.150 Given the pre-Tyrer case law discussed in the first
part of this chapter, it could be that the Court already viewed itself as something more than just an
international court ruling on an ordinary international treaty and these events emboldened it to
express this a little more confidently in the Tyrer case. Alternatively these events may have
encouraged the Court to start seeing itself this way with the living instrument doctrine a logical
extension of this more vitalized view of the Convention. However, coverage in the media at the time,
including opinion pieces, suggest that this was not how the Court’s decision was understood outside
Strasbourg circles at the time. This misunderstanding led to some criticism that the Court was
illegitimately imposing its own view in place of the democratically elected parliaments of the
member States.151 However, reportage in The Times newspaper the day after the Court’s judgment
was communicated indicates a reserved response from the then Home Secretary, Mr Merlyn Rees152
although in due course the UK failed to renew the right of individual petition for the Isle of Man.153
Academic reaction to the decision was few and far between, but was again critical not of the living
instrument doctrine per se but of the Court’s explanation of its reasoning.154
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The Tyrer decision was not unanimous. Sir Gerald Fitzmaurice took a view akin to Mr Mangan’s
(before the Commission), that it is for member States to amend the Convention.155 An exploration of
the Sir Gerald’s lone dissent follows.

3.4.5 A Different View of the Convention?- Sir Gerald Fitzmaurice’s Dissent in Tyrer v. UK

As mentioned, the British judge at the Court, Sir Gerald Fitzmaurice, who was well-known for his
conservative views, dissented from the majority’s view. He is well-known for his conservative views
on the Convention, so this was not a surprise.156 However, His dissent in Tyrer is illustrative of a
different vision of the Convention, one that is altogether more restrained than the majority’s.

Like the majority, Sir Gerald quickly dismissed the proposition that the applicant had suffered
torture or inhuman treatment.157 He then went on to state that his reasoning was specific to the
case of juveniles and not adults.158 He then expressed doubts on the absolute nature of the
prohibition on torture and inhuman and degrading treatment.159 He stated that this was because it
would be impossible to render a static definition of these terms, but also suggested that this does
not leave them entirely to judicial determination.160 What can be inferred from this is that Sir Gerald
held a more minimalist view of the role of Court in interpreting the Convention than the majority.
Sir Gerald’s view may be more akin to interpreting the treaty as an ordinary international treaty and
not a quasi-constitutional document. However, this did not amount to a disavowal of the Convention
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as a living instrument. Instead it suggests Sir Gerald may have viewed Convention evolution as
possible, but with a more limited application.

Sir Gerald’s dissent disagreed with the majority’s use of the living instrument doctrine mainly on the
grounds of the classification of the treatment. His opinion did not, in contrast to the majority, make
use of living instrument terminology. However, his it suggested a disagreement with the majority’s
application of the doctrine by present assertions that are not amenable to it within the context of
the Tyrer case. For example, after he finished evaluating the majority’s analysis of the punishment
he stated:

“Modern opinion has come to regard corporal punishment as an undesirable form of
punishment; and this, whatever the age of the offender. But the fact that a certain form of
punishment is an undesirable form of punishment does not automatically turn it into a
degrading one.”161

Sir Gerald had previously opined that:

“As regards torture and inhuman treatment, further reflection on the Irish case162 has led me
to doubt whether it is either practicable or right to regard these notions – (and the same
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would apply to those degrading treatment or punishment) – as having the absolute and
monolithic character which, on a literal reading of Article 3 (art. 3), they appear to have”163

His previous statement on the desirability of corporal punishment suggested that he was reluctant
to view the potential of the living instrument doctrine as being as extensive as the majority seemed
to. However, it is possible that his dissent could be read in the context of a simple disagreement
about the application of the doctrine in the case at hand. He may instead have been saying that
‘undesirable’ and ‘degrading’ are different, and the mere dislike of something does not make it
degrading in a legal sense. 164 He would presumably dismiss the majority’s reliance on modern
penological165 standards as irrelevant. Sir Gerald’s disavowal of ‘modern opinion’, much like
Mangan’s views, suggests he considers the role of changing the standards of protection offered by
the Convention as primarily for the member States.

Sir Gerald’s dissent was mainly directed to the point that he disagreed that birching carried out on
juvenile offenders was degrading,166 he did give some indications that he did not agree with the
Court’s living instrument approach in the facts of the specific case. Most telling of all was when gave
his final concluding sentence:

“The fact that a certain practice is felt to be distasteful, undesirable, or morally wrong and
such as ought not to be allowed to continue is not sufficient ground in itself for holding it to

163

Dissenting Opinion of Sir Gerald Fitzmaurice in Tyrer (n2) at para 3.
ibid at para 11.
165
The Majority spoke of being influenced “…by the developments and commonly accepted standards in the
penal policy of the member States of the Council of Europe”- Tyrer (n2) at para 31.
166
It might well be inferred from Sir Gerald’s opinion that had the matter concerned an adult offender that he
might have concurred that this constituted degrading treatment pursuant to Article 3 of the Convention.
164

136

be contrary to Article 3 (art. 3)… Any other view would mean using the Article as a vehicle of
indirect penal reform, for which it was not intended.”167

This warns that if the judges interpret Convention terms differently to their original meanings, they
risk indirectly legislating, which is illegitimate for any court, especially an international court.168 This
is an early indication of Fitzmaurice’s misgivings towards the Court’s evolutive interpretation; his
later dissents are more scathing and will be considered shortly.169 Ultimately they show that Sir
Gerald may have held a different view on the role status of the Convention which may, to some
extent, resonate with some of the previously mentioned backlash against the Court today.170

3.6 Marckx and Dudgeon: The classic Tyrer follow on cases

Having discussed the important Tyrer litigation in full it would be remiss not to briefly discuss two
cases that are often discussed alongside it in academic literature.171 These are the well-known cases
of Marckx v. Belgium172 and Dudgeon v. UK.173 Neither of these cases recalled that the Convention is
a ‘living instrument’ in the manner the Court did in its Tyrer judgment but both took what is clearly
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an evolutive approach. Coming within three years of the final Tyrer decision they were and still are
of great importance in securing evolutive interpretation into Convention law, so much so that it has
been said by Egbert Myjer, former ECtHR judge with respect to the Netherlands (2004-2013) that
they form part of the ‘acquis’ of the Court’s case law.174

Marckx v. Belgium concerned the maternal affiliation of children born out of wedlock. Coming just
over a year after Tyrer it has been commented that it provided a power example “…of law reforms
prompted by Strasbourg on the basis of evolutive interpretations of the Convention.”175 As stated
this case concerned the Belgian laws regulating the legal status of children born out of wedlock and
the consequent effects on family law and inheritance rights, resulting in purported discrimination
between children borne out of wedlock and those borne in wedlock. As such the key issues at stake
were alleged violations of Article 8 both in conjunction with Article 14 of the Convention and on its
own (the rights to respect for private and family life and non-discrimination in the enjoyment of
Convention rights respectively.)

As previously mentioned, the Court in Marckx did not use the words ‘the Convention is a living
instrument’, as it did in Tyrer, but that does not mean it was not taking an evolutive approach. The
Court made reference to the need expressed in Tyrer to interpret the Convention “…in the light of
present-day conditions”.176 The Court then immediately went on to state:

“In the instant case, the Court cannot but be struck by the fact that the domestic law of

the great majority of the member States of the Council of Europe has evolved and is
174
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continuing to evolve, in company with the relevant international instruments, towards
full juridical recognition of the maxim "mater semper certa est".177

While the Court unfortunately gave no further discussion of the evolution of the member States’
domestic law, it went on to cite two international treaties (The Brussels Convention of 12
September 1962 on the Establishment of Maternal Affiliation of Natural Children and The
European Convention of 15 October 1975 on the Legal Status of Children born out of Wedlock),
whilst noting their low levels of ratification.178 However, negating the relevance of the low level
of ratification of these treaties the Court said:

“However, this state of affairs cannot be relied on in opposition to the evolution noted
above. Both the relevant Conventions are in force and there is no reason to attribute the
currently small number of Contracting States to a refusal to admit equality between
"illegitimate" and legitimate" children on the point under consideration. In fact, the
existence of these two treaties denotes that there is a clear measure of common ground
in this area amongst modern societies.”

The Court after applying this to the facts of the case went on to find multiple violations of Article
8, and 14 in Conjunction with Article 8. The Court’s use of two international treaties that had
low levels of ratification and failure to discuss member States’ domestic laws in this area suggest,
perhaps, some kind of un-enunciated motive or reasoning behind the Court’s particular decision
177
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in this case. Unfortunately, the Court’s failure to communicate this reasoning suggests problems
in the Court’s dialogue with the member States, something for which will be addressed later in
chapter 6. However this case is also known for the well-known dissent of Sir Gerald Fitzmaurice,
who one may recall was the dissenting judge in Tyrer. Fitzmaurice in a stinging dissent took issue
with the majority’s evolutive interpretation of the Contents of Article 8. It is worth quoting parts
of his dissent extensively as they reflect some of the sentiment in the vitriol against the
Convention discussed in chapter 1.179 A very good example of the approach of Sir Gerald is his
statement:

“It is abundantly clear (at least it is to me) - and the nature of the whole background
against which the idea of the European Convention on Human Rights was conceived
bears out this view - that the main, if not indeed the sole object and intended sphere of
application of Article 8 (art. 8), was that of what I will call the "domiciliary protection" of
the individual. He and his family were no longer to be subjected to the four o’clock in
the morning rat-a-tat on the door; to domestic intrusions, searches and questionings; to
examinations, delaying and confiscation of correspondence; to the planting of listening
devices (bugging); to restrictions on the use of radio and television; to telephonetapping or disconnection; to measures of coercion such as cutting off the electricity or
water supply; to such abominations as children being required to report upon the
activities of their parents, and even sometimes the same for one spouse against another,
- in short the whole gamut of fascist and communist inquisitorial practices such as had
scarcely been known, at least in Western Europe, since the eras of religious intolerance
and oppression, until (ideology replacing religion) they became prevalent again in many
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countries between the two world wars and subsequently. Such, and not the internal,
domestic regulation of family relationships, was the object of Article 8 (art. 8), and it was
for the avoidance of these horrors, tyrannies and vexations that "private and family life ...
home and ... correspondence" were to be respected, and the individual endowed with a
right to enjoy that respect – not for the regulation of the civil status of babies.”180

This quote reflects the originalist approach181 of Sir Gerald more clearly than his dissent in
Tyrer.182 This quote also shows the split between the two competing approaches to Convention
interpretation between a more originalist approach and a more ‘constitutional’ and teleological
approach as described in the previous chapter.183 However, it also is interesting because
ultimately it reveals that it is the majority’s evolutive approach that ultimately has had greater
effect on Convention case law. This case has also been criticised for its consensus explanation,
which will be discussed further in the next chapter.184

The second of the two cases mentioned, Dudgeon v. UK185 concerned an infringement of the
applicant’s right to respect for his private and family life (Article 8) and also discrimination in his
enjoyment of that right (Article 14 in conjunction with Article 8). This was allegedly caused by
the criminalisation of certain homosexual activity between consenting adults in Northern
Ireland. There was no dispute from the Government that the criminalisation of these acts
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constituted an interference with the applicant’s private and family life, however, contested that
they were justified under Article 8(2) as ‘in accordance with the law’ for the aim of the
protection of public morals in Northern Ireland. While these aspects of the second paragraph of
Article 8 were not disputed by the parties, the requirement that they be necessary in a
democratic society was at issue. The Court in this case said:

“The present case concerns a most intimate aspect of private life. Accordingly, there
must exist particularly serious reasons before interferences on the part of the public
authorities can be legitimate for the purposes of paragraph 2 of Article 8”186

The Court then went on to note that:
“According to the Court’s case-law, a restriction on a Convention right cannot be
regarded as "necessary in a democratic society" - two hallmarks of which are tolerance
and broadmindedness - unless, amongst other things, it is proportionate to the
legitimate aim pursued”187

In coming to its finding of a violation of the Convention in respect of Article 8, and most relevant
to the purposes of this study, the Court reasoned:
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“As compared with the era when that legislation was enacted, there is now a better
understanding, and in consequence an increased tolerance, of homosexual behaviour to
the extent that in the great majority of the member States of the Council of Europe it is
no longer considered to be necessary or appropriate to treat homosexual practices of
the kind now in question as in themselves a matter to which the sanctions of the
criminal law should be applied; the Court cannot overlook the marked changes which
have occurred in this regard in the domestic law of the member States”188 (emphasis
added)

With the Court noting that the respondent State had not shown that the prohibited conduct had
been injurious to moral standards in Northern Ireland. As such it rejected that there was a
pressing social need for the prohibition of homosexual acts between consenting adults over the
age of 21 and that arguments in favour of retention of the prohibition were outweighed by the
detrimental effects on homosexuals. So the Court ruled that there was a breach of Article 8 of
the Convention.189

While the Court did not make an express statement that the Convention is a living instrument,
as it did in Tyrer, it is quite clear from the Court’s explanation that these were evolutive
interpretation cases. However, like as with Tyrer, the Court’s explanation of consensus
methodology with respect to both of these cases has been strongly criticised.190 An account and
analysis of the criticisms of these cases will be forthcoming in the chapter 4 which makes up the
188
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first chapter of the second part of this study.191 However, an important lesson to be gained from
these cases, especially in the context of this chapter, is that almost immediately after Tyrer the
living instrument doctrine was strongly adopted by the Court. It would seem that Tyrer was not
seen as a one off, and that can be borne out in the doctrine’s continuing presence in the Court’s
case law.

3.5 Conclusion

It appears that the Court’s judgment in Tyrer is the final crystallization of the living instrument
philosophy into an expressly recognised doctrine by the Court. It can be seen as a part of a process
of growth of the Court’s authority and Convention understanding, but, as we have seen, it did not
mark the sudden creation of the living instrument doctrine. As early as 1975 it was shown that the
concept of the Convention as a living instrument was being discussed in Strasbourg circles.192 It is
also evident, as demonstrated by the Court and the Commission’s pre-Tyrer case law, that the
Convention was already being interpreted creatively and expansively well before Tyrer.193 As such
Tyrer can be seen as a milestone in a continuum of the Court’s case law explanation of its
interpretative approach.194 It represents a welcome acknowledgment that the Court views the
Convention as capable of evolving, but nonetheless was not clear on the nature of the living
instrument doctrine itself. Whilst Tyrer may be an important stitch in the fabric of Convention
development, the way that stitch was sewn was problematic to the perceived legitimacy of the
doctrine.
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As has been discussed in this chapter, the Commission’s decision in Tyrer did not utilise living
instrument terminology, instead it considered previous inter-state cases on torture and inhuman
treatment finding them irrelevant to Tyrer’s situation.195 While the Commission’s Report showed
indications of Convention evolution (as regards the level of protection of Article 3), it was more akin
to distinguishing the circumstances thus giving little notice of the dynamic approach it expressly
advocated in its oral pleadings.196 Also the Commission’s dismissal of the Article 63(3) point was
poorly explained, merely stating that the Isle of Man was similar to the UK.197 This might suggest the
Commission was taking an approach akin to the adjudication of the Convention as a constitutional
document,198 but it was far from transparent if this was the case.199

When the case reached the oral pleadings stage before the Court, as noted, the Commission was
express in its desire for the Court to take a dynamic approach.200 If this was the Commission’s
approach previously, it should have clearly said so. More importantly, however, why did the UK
Government submissions not attempt to rebut this? If, as discussed in the previous chapter, the
member States have a powerful role in legitimating Court decisions, the UK’s acceptance of dynamic
interpretation suggests it saw it as substantively legitimate and was accepting a more constitutionallike role for the Court and the Convention. In this context it is perhaps understandable that the Court
felt confident to go on and expressly introduce the living instrument doctrine into Convention
jurisprudence.
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Nonetheless the Court’s Judgment failed to explain the juridical foundations of the living instrument
doctrine. This stands in contrast to the CJEU’s approach in Costa v. ENEL201 and Van Gend En Loos,202
which, as discussed in chapter 2,203 explained that direct effect and supremacy were essential to the
functioning of EU law. Because judgments are technically only binding on the parties before the
Court, the Strasbourg Court’s lack of justification of the living instrument doctrine might be excused
in this situation given the UK Government’s acquiescence to the Commission’s point that the
Convention should be interpreted dynamically.204 However, as the Court generally follows its
previous decisions205 so the judgment indirectly bound other member States. More importantly, as
the doctrine was of general application to interpretation of the Convention it was likely to, and
subsequently as will be shown, has, had effects in future Convention cases. As such the need to fully
explain the reasons that the Convention is a living instrument remained.206

Indeed such was the lack of explanation in Tyrer that some post-judgment newspaper editorials
criticised Tyrer based on what is arguably the misconception that the Court was imposing its
opinions on member States. It should be noted that the decision led to the UK Government not
renewing the individual right of petition for the Isle of Man.207 However, Jochen Frowein , who had
been a member of the Commission at the time, reported that it was generally recognised ten years
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later as the right approach.208 So while the decision was unpopular at the time, with the benefit of
hindsight it can be said to be viewed as the right approach in principle.209

Tyrer’s living instrument statement taken in the context of the discussion of the previous chapter
may be seen as emblematic of the Convention’s evolution towards a constitutional-like status.
However, it failed to fully justify why the Convention is a living instrument and also to what extent
the Convention might evolve in the future. It also failed to enunciate whether the Convention might
evolve ‘downwards’.210 Overall, however, the main criticism of the Court must be that must be the
opacity with which it developed in the annals of Convention law and thus seemed to ‘suddenly
emerge in the Tyrer case. The next part of this thesis goes on to consider the Court’s evolutive
interpretation methodology and whether there are limits to the living instrument doctrine. On the
basis of what appears to be the Court’s rationale for finding an evolution of the Convention i.e. a
consensus among the member States with regards to the appropriate substance of a Convention
right, the second part of this study will also question whether evolutive interpretation may lead to a
reduction in the substance of the Convention.
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Chapter 4- Evolutive Interpretation and its Limits

“The notion that judges have unlimited discretion to operate as makers and re-makers of
social policy at their whim offends the ‘rule of law’, the ideal of ‘law’ as an independent
force.”1

“Entrusting to Judges a task of evolutive interpretation should not mean that the floodgates
are opened, that the judges are given carte blanche to push forward the frontiers of
progress according to their own personal notions of justice”2
Paul Mahoney, Principal administrator of the European Court of Human Rights3

4.1 Introduction

The previous part of this thesis provided an in-depth analysis of both the controversy surrounding
the genesis of, and the legitimacy and status of the Convention as a living instrument. We saw that
in the Tyrer case,4 the Court for the first time expressly recognised the Convention is a living
instrument in such terms.5 However, in that case the Court, perhaps understandably, did not lay out
a clear working model for the living instrument doctrine,6 nor did it explain the limits of evolutive
interpretation. This chapter addresses concerns about Strasbourg’s use of the living instrument by
providing an explanation and critique of the Court’s approach to finding commonality in the legal
engagements of the member States, otherwise called its consensus methodology, and how this
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impacts on its evolutive interpretation. It also considers the limits to evolutive interpretation both
through the Court’s consensus model (consensus or rather the lack of consensus itself being argued
as one potential limit to evolutive interpretation) and in general. The overall argument will be that
assuming, as concluded in the previous chapter, the living instrument doctrine per se is legitimate,
then consensus is, perhaps, the best model for finding evolution whilst respecting State sovereignty.
However, it shall also be argued that the Court has to date left its consensus methodology
somewhat unclear and risks leaving member States confused as to the rationale behind individual
evolutions of Convention law and thus improvement is needed.

The second part of the chapter then considers the potential limits to evolutive interpretation. It
explains that the Court has already shown that the Convention cannot evolve to encompass wholly
new, free standing rights,7 even if in theory its upward evolution of existing rights is unlimited. This
does not, however, include interpretation of new and previously unforeseeable situations like the
invention of IVF treatment.8 It will be shown that, the consensus model the Court uses to identify
and justify evolutive findings also acts as a soft restraint to continued evolution. Finally, Part three of
the chapter considers how the margin of appreciation doctrine may restrain the operation of the
living instrument doctrine. In light of the Court’s A, B and C v. Ireland case9 the author suggests that
contrary to previously expressed views the living instrument doctrine and margin of appreciation
doctrine, although sharing significant overlap, are in fact wholly independent doctrines. As such,
where sufficient consensus among member States exists for Convention evolution, the margin of
appreciation doctrine10 may still act to block a finding of a violation in certain circumstances. The
limits to evolutive interpretation then ensure a degree of protection from judicial activism by the
7

See e.g. DJ Harris, M O’Boyle, EP Bates and CM Buckley, Harris, O’Boyle & Warbrick: Law of the European
Convention on Human Rights, (Oxford University Press 2014, 3rd Edn) at 760.
8
Evans v. United Kingdom (App.No. 6339/05) (10 April 2007) at para 81.
9
A, B and C v. Ireland (App.No. 25579/05) (ECtHR 16 December 2010) GC. See also S Krishnan, ‘What’s the
Consensus? The Grand Chamber’s Decision on Abortion in A, B and C v. Ireland’, (2011) EHRLR 200. See also
Harris, O’Boyle, Bates and Buckley (n7) at 533.
10
See e.g. Harris, O’Boyle, Bates and Buckley (n7) at 11-12.

150

Court, reassuring member States and ensuring the Convention conforms to the international law
norm of State sovereignty.

4.2 Evolutive interpretation: The Court’s Use of Consensus and the Sources
it considers

For the reader’s benefit, in order to give an account of the Court’s consensus methodology, this part
of the chapter will be broken down into four constituent sections. The first will concern the
consideration of domestic legislation and practice that is common to the member States. The second
section will examine the effect of mutual international treaty obligations and their interpretations on
the Court finding or not finding consensus. The third part will assess the debates and resolutions of
the Council of Europe and how they may or may not demonstrate a common position amongst the
member States. Finally the fourth section of this part of the chapter will consider the Court’s
examination of changing social norms and perceptions among the member States in assessing the
possible evolution of the Convention. However, before launching into an account of the Court’s use
of consensus within its case law, the following gives an important introduction to some of the
existing literature on Strasbourg’s consensus methodology and its relevance and justification.

In utilising the living instrument doctrine, the Court has from an early stage of its expression adopted
a consensus methodology.11 Tyrer v. UK made it clear that “commonly accepted standards”12 would
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influence the Court’s living instrument approach. This is potentially problematic for an international
Court. It has been argued by Dzehtsiarou, a leading commentator on the Court’s use of consensus,13
that:

“The ‘counter-majoritarian difficulty’14 in the context of the ECtHR is complicated by its
international character. The Court can produce legitimate rulings only in areas delegated by
the States. In newly litigated areas States can claim the ruling was illegitimate and may
refrain from executing the ruling.”15

So in-line with this thinking, results stemming from the exercise of the living instrument doctrine are
inherently contentious. The legitimacy of international law was traditionally considered bound to
States’ consent.16 From this, a problem arises in the ECHR context. This tension is succinctly put by
Laurence Helfer who says:
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“This commitment to protecting individual rights is, however, in constant tension with
deference to national decision-makers. Therefore the [Court] must develop persuasive
justifications for intruding into the Contracting States’ sovereignty.”17

So it is important for the Court to utilise a persuasive methodology to justify the States’ consent to
any evolutive change to the scope of the Convention. Of the consensus method, Judge Ranate Jaeger
has said:

“It is easier for the State to accept the judgment if the judgment is based on good practice of
other States.”18

So we find a rationale for consensus methodology in convincing member States to follow the Court’s
judgments despite the reported lack of coercive force to enforce its judgments.19 This view of
consensus’ rationale would fit in with the suggestion in chapter 2 that the Convention benefits from
a form of persuasive constitutional force. This then enables the Court to find a State in violation of
the Convention while still respecting the contours of State sovereignty. In doing so, the Court’s
judgments may benefit from a greater perception of legitimacy from the perspective of the member
States collectively. In further support of the prevalence of the Court’s comparative approach is
Christopher McCrudden who notes:
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“Indeed, the comparative method is there explicitly built into the fabric of judicial decisionmaking.”20

However, while the consensus theory as set out above enjoys widespread prominence in Convention
literature21 and case law, commentators such as Professor Eyal Benvenisti and Professor George
Letsas have been less persuaded.

Professor Benvenisti, who himself was later relied quoted by Letsas,22 criticises The Court’s approach
to consensus in the following terms:

“Even if we trust judges at the helm, the [consensus] doctrine they use is flawed. It is flawed
from a theoretical perspective and harmful from a practical one. From a theoretical
perspective, this doctrine can draw its justification only from nineteenth-century theories of
State consent. Given the importance of State sovereignty, the only way to impose on State
parties newly evolving duties is by resorting to the notion of emerging custom, or
“consensus.” By resorting to this device, the Court eschews responsibility for its decision.
But the Court also relinquishes its duty to set universal standards from its unique position as
a collective supranational voice of reason and morality. Its decisions reflect a respect of
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sovereignty, and national democracy. It stops short of fulfilling the crucial task of becoming
the external guardian against the tyranny by majorities.”23

However, as we shall see later in this chapter, this position does not always accord with the Court’s
case law. The statement may suggest that, the Court in making evolutive findings is acting
illegitimately in all but the rarest of living instrument cases or that the Court’s evolutive
interpretation is similar to, but different from the international customary law approach.
Letsas, however, takes a moral reading of the Convention.24 He summarises the Court’s consensus
ideology in the following terms:

“…it is felt that the Court should not rush into finding the majority of states in breach of the
Convention whenever there is a new evolving standard. Rather it should first warn them that
a new standard is evolving and allow them time to reform their policies gradually, in line
with present-day conditions.”25

With respect to Convention rights he argues that:

“Legality insists that the benefit of moral principles that justify these rights must be
extended equally to all.”26
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It is true that the Convention specifically includes a clause to prohibit discrimination in the
enjoyment of Convention rights (Article 14), but the extent of Letsas’ reading seems to conflate this
with a reading of Convention rights overal. With regards to the situation of transsexuals Letsas’
suggests that the real moral reasoning behind the victories of the applicant in Christine Goodwin v.
UK27 - a case in which the Court seemed to place less reliance on the consensus principle - was the
notion that if heterosexual couples should be able to get married according to Article 12 then
transsexuals should not be discriminated against because of their socially spurned position.28 Letsas
elsewhere has also spoken of the Marckx29 and Dudgeon30 cases as examples where the Court’s
approach revealed something other than a consensus methodology as being the primary engine
behind its evolutive interpretation. Of the Dudgeon case Letsas cites the following passage from the
1981 case:

“As compared with the era when the legislation was enacted, there is now a better
understanding, and in consequence an increased tolerance, of homosexual behaviour to the
extent that in the great majority of member States of the Council of Europe it is no longer
considered to be necessary or appropriate to treat homosexual practices of the kind now in
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question as in themselves a matter to which the sanctions of the criminal law should be
applied.”31

He then states:

“Though there is a is an apparent effort in the quoted passage32 to base its reasoning on
what is now believed in the great majority of member states, it is equally striking that the
Court takes contemporary understanding in member states to be better and not merely
different from that at the time when anti-homosexual legislation was enacted.”33

Letsas argues that:

“[t]he above cases [of Marcx and Dudgeon] suggest that the Court was primarily interested
in evolution towards the moral truth of the ECHR rights, not in evolution towards some
commonly accepted standard, regardless of its content.”34

So from this brief introduction to consensus it is clear that there are, at least, two opposing schools
of thought about evolutive interpretation: the consensus school and the moralist (Letsas) school of
thought. Throughout the descriptions of the Court’s consensus methodology it will become clear
31
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that the author, although noting merits in the latter school of thought in explaining some of the
deficiencies in the Court’s case law, broadly speaking favours the former school of thought. Put
simply the Court’s emphasis on its consensus methodology both in the operation of its living
instrument doctrine and margin of appreciation doctrine suggests that, at least in its explanation, it
generally takes a consensus finding approach to the living instrument doctrine. However, the
existence of divergence in academic discourse suggests that the way in which the Court has
communicated its consensus methodology remains somewhat ambiguous with room for improved
dialogue.

In order to quickly illustrate the Court’s general consensus finding approach this part of the chapter
itself will be broken down into a number of subsections. These are based on the lines of the Court’s
reception of different sources of consensus. This part of the chapter will thus be broken down into
the following sections: (1) Common Domestic Legislation and Practice; (2) Mutual international
Treaty Commitments and their Interpretations; (3) Debates and Resolutions of Council of Europe
Organs and (4) Changing Social Norms and Perceptions in member States. After this the remaining
two parts of this chapter describes the criticisms of the Court’s consensus methodology and the
limits to evolutive interpretation more generally.

4.2.1 Common Domestic Legislation and Common Practice amongst the Member States

First and foremost the Court has identified the presence of domestic law and practice in the member
States as a source for consensus. It did this first in Tyrer by mentioning that “…in the great majority
of member States of the Council of Europe (CoE), judicial corporal punishment is not, it appears,
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used and, indeed, in some of them, has never existed in modern times.”35 Unfortunately this tells us
little other than indicating that commonality of practice must be present in more than 50% of
member States. As an example of more modern use of common practice, the post Protocol 11 Court
again used this method in Bayatyan v. Armenia,36a case concerning conscientious objection for
religious reasons to compulsory military service with reference to Articles 4(3)(b)37 and 9(1) (Right to
freedom of thought, conscience and religion) of the Convention. In this case the Grand Chamber
concluded that Article 9(1) had come to include the right to conscientious objection from the
performance of military service, despite the specific acceptance of non-recognition of such objection
in Article 4(3)(b). To reach such a conclusion it put a greater emphasis on the numbers of States that
made provision for conscientious objection in their domestic legal systems. For instance the Court
noted there was a clear trend in the late 1980s and 90s among both members and future members
of the Council of Europe towards recognising the right to conscientious objection.38 It then also went
noted that subsequently to the occurrence of the facts of Bayatyan more States, including Armenia
itself, had recognised the right to conscientious objection leaving only 2 member States having not
done so.39 However what is perhaps most striking about this case is that the Grand Chamber differed
from the approach previously adopted by the Commission in this area in Grandrath v. the Federal
Republic of Germany40 and assessed the situation before it solely under Article 9 of the Convention,
and not in conjunction with Article 4(3)(b), a provision which expressly allows for compulsory
military service or alternative service for conscientious objectors in countries where they are
recognised. The Court did so stating:
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“…in line with the ‘living instrument approach’, the Court therefore takes the view that it is
not possible to confirm the case-law established by the Commission, and that Article 9
should no longer be read in conjunction with Article 4 § 3 (b). Consequently, the applicant’s
complaint is to be assessed solely under Article 9.”41

Thus in the context of the aforementioned ‘legislative’ consensus among member States, the Court
was prepared to read into Article 9 a right to conscientious objection. What is most notable about
this is that, the Court in effect evolutively interpreted the Convention to render an expressly allowed
exception to the right to freedom from slavery and forced labour as redundant. However,
importantly it did not choose to do this of its own initiative, but because the consensus indicated by
the changes in State practice since the Convention was first instigated, confirmed that the
Convention has evolved accordingly. In other words, this change was caused by the actions of the
member States and not the Court’s declaration of Convention law in the case.

The Court in looking to conditions common in member States also considers their general practice.
Good examples of this exist in: Soering v. UK;42 Ocalan v. Turkey43 and Al -Saadoon and Mufdhi v.
UK.44 These, alongside the Loizidou case will now be considered in this context.
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In Loizidou concerning Turkey’s purported ‘reservation’ to the optional jurisdiction of the Court by
which it sought to exclude the applicability of the Convention to Northern Cyprus, the Court for the
first time demonstrated that the living instrument doctrine could apply to the procedural clauses of
the Convention (i.e. it was ‘not confined to the substantive provisions of the Convention’ .45 In doing
so it said:

“That the Convention is a living instrument which must be interpreted in the light of presentday conditions is firmly rooted in the Court’s case-law … Such an approach, in the Court’s
view, is not confined to the substantive provisions of the Convention, but also applies to
those provisions, such as Articles 25 and 46…, which govern the operation of the
Convention’s enforcement machinery. It follows that these provisions cannot be interpreted
solely in accordance with the intentions of their authors as expressed more than forty years
ago.”46

The Court noted the practice of the member States when accepting the so-called ‘optional clauses’
after the entry into force of the Convention was not to attach ‘reservations’, and so suggested that
the use of reservations on the optional jurisdiction of the Court was prohibited. 47 The Court then
noted that the only other ‘reservation’ of this nature had been withdrawn by the UK.48 It then stated:
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“The existence of such uniform and consistent State practice clearly rebuts the respondent
Government’s arguments that restrictions attaching to Article 25 and Article 46 declarations
must have been envisaged by the drafters of the Convention in the light of practice under
Article 36 of the Statute of the International Court of Justice.”49

What we see here is not only that the Court is willing to consider the practice of member States in its
evolutive interpretation, but also that such an interpretation is able to apply to the Convention’s
procedural clauses. In this case the Court was willing to effectively extend the scope of its
jurisdiction by severing Turkey’s purported reservation to its optional grant of jurisdiction. This is
particularly controversial50 as it is likely that Turkey accepted the jurisdiction of the Court on the
basis that it did not apply outside its metropolitan territory and may not have done so otherwise.51

Other cases where the Court has clearly shown a propensity to consider the practice of member
States of the CoE occur in the death penalty cases. Soering v. UK52 concerned a real risk that should
the applicant be extradited to the USA to stand trial for capital murder, there was a real risk of him
suffering inhuman or degrading treatment contrary to Article 3 of the Convention. This potential
violation would arise by virtue of what is known as ‘death row phenomenon’ (the length of time
incarcerated pending execution of the death penalty, which can lead to severe psychological harm.)

49
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However, the problem with respect to the applicant’s argument was that Article 2(1) (right to life)
expressly allows for the passing of a death sentence by a court. The ECtHR in this case noted:

“De facto the death penalty no longer exists in time of peace in the Contracting States to the
Convention. In the few Contracting States which retain the death penalty in law for some
peacetime offences, death sentences, if ever imposed, are nowadays, not carried out.”53

The Court went on to note three points in sequence. Firstly:

“The Convention is to be read as a whole and Article 3 (art. 3) Should therefore be construed
in harmony with the provisions of Article 2 (art. 2)… On this basis Article 3 (art.3) evidently
cannot have been intended by the drafters of the Convention to include a general
prohibition of the death penalty since that would nullify the clear wording of Article 2 § 1

(art. 2 -1).”54

This would imply that evolutive interpretation would not be possible where it would lead to a
conflict with another Convention clause. However, the Court then stated:

“Subsequent practice in national penal policy, in the form of a generalised abolition of
capital punishment, could be taken as establishing the agreement of the Contracting

53
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States to abrogate the exception provided for Under Article 2 § 1 (art. 2-1) and hence to
remove a textual limit on the scope for evolutive interpretation of Article 3 (art. 3)”55

So the Court had gone on to suggest that even though the Convention should be read as a whole,
and the Court is not technically capable of interpreting Convention clauses to conflict with one
another, through evolutive interpretation subsequent acts of the member States may, in effect,
impliedly amend the Convention. The significance of this statement has broader implications in
our study of the living instrument, then simply the effective abrogation of Conflicting
Convention clauses. The Court’s statement that subsequent, general practice of the member
States may establish an agreement of the member States, enlightens out understanding of how
evolutive interpretation works. It suggests that what the Court’s, by interpreting the Convention
evolutively, is doing is interpreting an implied amendment of the Convention by the member
States themselves. This casts a new light on the criticisms of discussed in chapter 1, of the Court
taking upon itself to legislate on the behalf of the member States.56 It would suggest that the
actions and omissions of the member States, being interpreted as consensus, are a form of
implicit communication to the Court that it should evolutively interpret the Convention to have
been amended by the member States by. Having set out the possibility of abrogating
Convention clauses the Court noted:

“However, Protocol No. 6 (P6), as a subsequent written agreement, shows that the
intention of the Contracting Parties as recently as 1983 was to adopt the normal method
of amendment of the text in order to introduce a new obligation to abolish capital
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punishment in time of peace and, what is more, to do so by an optional instrument
allowing each State to choose the moment when to undertake such an engagement. In
these conditions, notwithstanding the special character of the Convention…. Article 3
(art. 3) cannot be interpreted as generally prohibiting the death penalty.”57

So it seems that two things can be learnt about evolutive interpretation from the three quotes
above. Firstly, this case further illustrates the Court’s use of State practice by indicating that it may
be considered in order to rebut the presence of domestic legislation as suggesting a lack of
consensus in a given area of Convention law. Secondly this case suggests that even express
Convention allowances may effectively be abrogated by the evolution of other Convention clauses.
However, as noted, in this situation the Court eventually decided that the presence of Optional
Protocol 6 meant that the member States had communicated their choice to channel the evolution
of the Convention through this means and not through evolutive interpretation.58

The Court was again seized of the issue of whether the death penalty itself violates Article 3 of the
Convention, despite the express text of Article 2(1), in the subsequent case of Ocalan v. Turkey.59
Again it made recourse to State practice in regards to the death penalty, noting that the situation
with regards to the prohibition and abandonment of the death penalty in Europe had significantly
progressed since the Soering judgment with the First Section chamber Court noting:
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“… the Court observes that the legal position with regards the death penalty has undergone
a considerable evolution since the Soering case was decided. The de facto abolition noted in
that case in respect of twenty-two Contracting States in 1989 has developed into a de jure
abolition in forty-three of the forty-four Contracting States – most recently in the
respondent State – and a moratorium in the remaining State which has not yet abolished the
penalty, namely Russia. This almost complete abandonment of the death penalty in times of
peace in Europe is reflected in the fact that all the Contracting States have signed Protocol
No. 6 and forty-one States have ratified it., that is to say all except Turkey, Armenia and
Russia.”60

Contrary to the position adopted in Soering the First Section Chamber, with the Grand Chamber
subsequently concurring and quoting it at length,61 then went on to state:

“Such a marked development [towards the abolition of the death penalty in times of peace]
could now be taken as signalling the agreement of the Contracting States to abrogate, or at
the very least to modify, the second sentence of Article 2 § 1, particularly when regard is has
to the fact that all Contracting States have now signed Protocol No. 6 and it has been ratified
by forty-one States. It may be questioned whether it is necessary to await ratification of
Protocol No.6 by the three remaining states before concluding that the death penalty
exception to Article 2 § 1 has been significantly modified.”62 (emphasis added)
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Unfortunately for our investigation, the Court, on the facts of the case, found a violation of Article 3
on the basis that a death penalty had been imposed following an unfair trial, meaning that the
imposition of the death penalty would be unlawful in this case regardless.63 Regardless, the Court’s
statements above further evidence the Court’s acceptance of State practice in its consensus
methodology. It also crucially suggests that the presence of optional protocols to the Convention
need not be an absolute bar to evolutive interpretation when overwhelming State practice exists to
fill in the last remaining gaps in the ratification of a relevant protocol (in this case Protocol no. 6.)
This suggestion has now been confirmed by the Court in Al-Saadoon and Mufdhi v. UK,64 which will
be discussed further in this chapter,65 where the Court again noted the “consistent practice in
observing the moratorium on capital punishment”.66 However, this seems inconsistent with the idea
in international law that “[o]nly rarely do treaties ‘permit a supermajority to adopt changes that are
subject neither to ratification nor to objection by an individual party’”67 The tenor of this statement
by Professor Laurence Helfer’s is a recognition that ordinarily a State would have to consent to a
change and if it did not, then it could not be imposed upon them. Applied to the context in AlSaadoon and Mufdhi that is precisely what could be said to be occurring by the Court’s evolutive
interpretation of Article 3 to cover death penalty phenomena. This may suggest there is something
different about the status of Convention law to ordinary international law situation, and this would
fit in with the idea that the Convention enjoys some form of constitutional status suggested in
chapter 2. However, for present purposes what we can learn from the above section is that the
Court has indicated that it considers both common domestic legislation and practice as relevant and
persuasive to its consensus assessments.
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4.2.2 Mutual International Treaty Commitments and their Interpretation

The Court in assessing consensus has shown from its early living instrument case law that the
common international treaty obligations of member States and their interpretation by relevant
tribunals can be relevant to assessing consensus and consequently an evolved understanding of a
Convention right. In the second case where the Court expressly stated the Convention is a living
instrument, Van Der Mussele v. Belgium68 concerning the compulsory pro bono case work of a junior
advocate, the Court had recourse to the International Labour Organisation (ILO) Convention No 2969
in order to help define the term ‘forced labour’ (within the meaning of Article 4(2) of the
Convention).70 It made this recourse in order to come to an evolved understanding of the meaning
of the term ‘labour’ enabling it to depart from the Commission’s (1963) case law in Iversen v.
Norway.71 Later on, in Sigurdar a. Sigurjonson v. Iceland,72 the Court utilised the jurisprudence of the
Freedom of Association Committee of the Governing Body of the ILO when dealing with a case of the
Icelandic State law requiring taxi drivers to join a specific trade union in order to obtain the required
taxi license, contrary to the right to freedom of association (Article 11.) It was argued before the
Court that the Convention travaux preparatoires indicated that a negative aspect to the right to
freedom of association had been deliberately omitted.73 Here the Court utilised this jurisprudence in
order to evolutively progress on from its previous decision in Young, James and Webster.74 If the
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Court is willing to consider the mutual treaty obligations in its consensus adjudication than this was a
logical next step, as their jurisprudence represents the authoritative interpretation of the meaning of
those relevant treaty clauses. However this still leaves open the question of why would the Court
consider the mutual treaty obligations of member States?

The Court suggested its rationale for considering member States treaty obligations in Loizidou when
it said:

“It is a well established principle in international treaty law that an expression use in one
treaty will bear the same meaning if used in another”75

So it seems the Court regards itself as following a common international approach in general
international law. It has further said in the Grand Chamber’s decision in Bayatyan v. Armenia76:

“…in defining the meaning of terms and notions in the text of the Convention, the Court can
and must take into account elements of international law other than the Convention and the
interpretation of such elements by competent organs. The consensus emerging from
specialist international instruments may constitute a relevant consideration for the Court
when it interprets the provisions of the Convention in specific cases.”77

Convention in Sigurdar a Sigurjonsson, the Court had evolutively interpreted the Convention to encompass a
general right to freedom not to associate, contrary to the more limited negative right in Young, James and
Webster.
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Unfortunately, this latter statement does not explain why the Court should follow consensus in
other international treaty bodies, but it does at least further enunciate the Court’s imperative to
consider such sources of consensus, when relevant. An argument that may address this by professor
Brems is that: “…if a state has underwritten certain detailed obligations in one text. The
interpretation of a more general text can be oriented in that sense.”78 This perhaps is because States
are required to act in good faith when carrying out their treaty obligations79 and thus the Court
should assume that when they negotiate new international law commitments, they do so
consistently and in conformity with their existing international law commitments.80 Indeed the Court
in Demir and Baykara v. Turkey elaborated on this point saying:

“…When it considers the objective and purposes of the Convention provisions, it also takes
into account the international law background to the legal question before it. Being made up
of a set of rules and principles that are accepted by the vast majority of States, the Common
international or domestic law standards of European States reflect a reality that the Court
cannot disregard when it is called upon to clarify the scope of a Convention provision that
more conventional means of interpretation have not enabled it to establish with a sufficient
degree of certainty.”81
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However, the Court’s consideration of international treaties and their interpretation potentially
poses a real issue as to their specific relevance for the interpretation of the Convention itself. While
it is reasonably obvious that domestic legislation and practice helps to evidence a common approach
among member States, this may not be the case for all international treaties. For example if an
international treaty has a low proportion of Convention member States signing and ratifying it then
its relevance to the Court’s consensus is likely to be more limited.82 While State practice is arguably
more legitimate on the basis that it directly represents the legal systems of the member States,
there is a risk that by the Court basing its evolutive decisions on common international treaty
obligations, the Court may be imposing new obligations on member States that they did not properly
agree to. This would especially be the case where the Court considered the obligations of
international treaties that few member States have ratified. An example of this may be said to have
arisen in Marckx v. Belgium83 where, in dealing with an issue of maternal affiliation to children born
out of wedlock pursuant to Articles 8 (respect for family and private life) and 14 (non-discrimination
in enjoyment of Convention rights) the Court cited the Brussels Convention of 1962 and the
European Convention on the Legal Status of Children Borne out of Wedlock.84 While relevant to the
subject matter of the case, the two treaties had gained low levels of signature and ratification at the
time the Court heard Marckx.85In fact in an article co-authored by a former President of the Court,
Luzius Wildhaber, with respect to Marckx, has been commented “In effect, [the Court] relied on the
mere paper existence of treaties, rather than on the reality of their status as instruments binding in
international law.”86 This might suggest that giving emphasis on these sources of international law in
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the Court’s consensus adjudication was impulsive. This premature reliance on such sources casts
some doubt on the real reason the Court had chosen to cite these treaties. It may suggest ‘cherry
picking’ of sources by the Court in order to artificially manufacture consensus where it did not exist.
Such a selection of sources has been criticised in the US Supreme Court context by Justice Scalia who
of the Roper v. Simmons juvenile death penalty case described the majority’s decision as trying “…to
turn its remarkable minority consensus into a faux majority”.87 However, unlike the US Supreme
Court, the ECtHR is not a domestic constitutional court interpreting an entrenched documentary
constitution, but instead is an international treaty, albeit with some constitutional-like qualities. As
such it is arguably even less legitimate for the ECtHR to ‘cherry pick’ sources of consensus to support
its interpretations.

The new, Post Protocol 11, Grand Chamber continued and, in fact, re-affirmed its trend from Marckx
in Demir & Baykara v. Turkey.88 At stake in this case was the right to collective bargaining as an
aspect of the right to freedom of association under Article 11. The applicant trade union had entered
into a collective bargaining arrangement with a municipal council but this was in breach of Article 11
of the Convention and was annulled retrospectively by a judicial decision ruling that the Union was
not competent to enter into such agreements.89 Here the Grand chamber stated:

“The Court observes in [connection to collective bargaining agreements] that in searching
for common ground among the norms of international law it has never distinguished
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between sources of law according to whether or not they have been signed and ratified by
the respondent State.”90

Wildhaber et al have challenged what they see as this unclear phraseology. They pose that the
Court’s above statement may have conflated treaties that do not enjoy universal adherence or
ratification by the member States to “norms of international law”91 further noting that “…the fact
that a treaty does not attract a significant number of ratifications would be considered as an
expression of consensus, although it may in reality demonstrate a lack of consensus?”92 However, it
is likely that the Court’s words were merely poor expression within its judgment and instead it
meant that the non-assent of a respondent State is insufficient to negate the presence of consensus
if it exists sufficiently amongst the other member States. This is seemingly confirmed by the Court
when it says:

“it is not necessary for the respondent State to have ratified the entire collection of

instruments that are applicable in respect of the precise subject matter of the case
concerned. It will be sufficient for the Court that the relevant international instruments
denote a continuous evolution in the norms and principles applied in international law
or in the domestic law of the majority of member States of the Council of Europe and
show, in a precise area, that there is common ground in modern societies.”93
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So what can be learnt from this case is that where international trends which apply to the member
States are clear and continuous the Court will consider them in its consensus adjudication. It will not
be a pre-condition that the respondent State is bound by these international obligations, otherwise
this could act as a restriction on the Court’s evolutive interpretation and would be inconsistent with
its consensus approach elsewhere. A natural assertion to be drawn from this is that it is the Court
that has the position to validate a continuous international trend by declaring (through evolutive
interpretation) that that relevant standard has become part of the acquis of Convention law.
Although it seems logical that the Court when put in the role of a dispute adjudicator would have to
make such a decision, it nevertheless posits the Court as having some level of status above the
member States to do so. Again such a perspective supports the idea of the Convention’s
constitutional-like properties previously discussed in chapter 2.

4.2.3 Debates and Resolutions of Council of Europe Organs

The inclusion of the inner workings of the CoE has played a limited role in the Court’s expressed
consensus method.94 However, it has been called upon as further justification for a finding of
Convention evolution. An example of this lies in the previously mentioned Ocalan case95where the
First Section Chamber noted that it was the policy of the CoE to require new member States to
abolish the death penalty.96 In Bayatyan v. Armenia,97 also previously discussed, the Court noted
that both the Parliamentary Assembly (PACE) and the Committee of Ministers (CoM) had repeatedly
called on member States that had not recognised the right to conscientious objection within their
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domestic legal systems to do so.98 The Court also noted that such recognition was a pre-requisite to
joining the CoE.99 Perhaps more importantly, the Court noted that the PACE in 2001 had stated
“…that the right to conscientious objection was a fundamental aspect of the right to freedom of
thought, conscience and religion enshrined in the Convention” and that the CoM had confirmed this
in 2010.100 It is worth pausing for a moment to briefly describe the make-up of these respective
bodies. The PACE is the democratic forum for the 47 member States of the CoE and the CoM is
composed of the Foreign Ministers of each member State.101 As such the collective views expressed
as an outcome of their discussions can reasonably be said to represent something of a consensus
among the member States.

In both of these cases the Court also cited other strong evidence of consensus. In Ocalan this was
the high level of domestic legislation and practice, as well as the high level of ratification of Protocols
6 and 13 abolishing the death penalty and in Bayatyan again this was the high level of recognition of
the right to conscientious objection in member States’ domestic law. Unfortunately, then, for the
purposes of this study it is difficult to know, given the presence of these other sources of consensus,
how the Court’s overall consensus assessment was affected by the acts and statements of the CoE.
The Court failed to make clear how this weighed upon its decision making process, but it is
reasonable to speculate that it was at least a form of supplementary support for the Court’s
eventual consensus adjudication.
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4.2.4 Changing Social Norms and Perceptions in member States

Unlike the previously discussed sources of consensus that the Court considers, this last area for
analysis is potentially much more controversial as it carries the risk of the Court stepping into the
role of policy decider for the member States. As we shall see, this is also not an area that the Court
holds particular expertise in and so its lack of skill in this area may warrant greater judicial selfrestraint on the part of the Court, by way of the margin of appreciation doctrine.102 The Court in
Kozak v. Poland103 relied on an assessment of changing societal understanding of the homosexuality,
in relation to a claim that a homosexual applicant had been discriminated against in succeeding the
tenancy of his same-sex partner. Here it stated that it must:

“…necessarily take into account developments in society and changes in the perception of
social, civil-status and relational issues, including the fact that there is not just one way or
one choice in the sphere of leading and living one’s family or private life.”104

102

This would be consistent with the Court’s recognition in Handyside v. the United Kingdom (App.No. 5493/72)
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This would have been more defensible had the statement been made by an organisation with the
authority and expertise to evaluate what the common ‘perception of social, civil-status and
relational issues’ was across all 47 member States. However, aside from the difficulty in accurately
and objectively coming to such a conclusion the Court is neither expert in this area nor charged with
the authority to do make social policy decisions. The issue here relates to a broader issue identified
by Professor Waldron concerning the role of courts more generally (though not specifically about
Strasbourg.) He has stated:

“Some claims of right have the character of the sort of binary issue that courts might be
competent to address; others have multifaceted character that has usually been regarded as
inappropriate for decision in a judicial structure.”105

Thus arguably the Court should avoid engagement with defining consensual answers to complicated
sociological questions in member States. Indeed the role the Court is charged with by the
Convention text is one of law, placing upon it responsibility for “all matters concerning the
interpretation and application of the Convention and the Protocols thereto which are referred to
it”.106 While it could be argued that considering the researching and analysing of the social norms of
the member States could come under the wording ‘all matters concerning’ this would seem a
strained reading of the Convention. While there is a judge with respect to each of the 47 member
States,107 even when composed as the Grand Chamber only comprises 17 of the judges108 and so it is
unlikely that the Court would be able to benefit from the understanding the judges have of their
own countries and even if they were, this certainly wouldn’t equate to a representative sample. The
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Court is supported by the Registry (and by rapporteurs when sitting in a single judge formation)109
and a research division, but given the well-known case overload110 of the Court it is unlikely that it
would have the resources to carry out a study into the prevailing social situations.111 And as such,
while such concerns would be relevant to Convention evolution it would be institutionally
inappropriate for the Court to answer what the prevailing consensus in Europe is through this
method.112 Indeed such an approach is inconsistent with the Court’s margin of appreciation
jurisprudence in Handyside where the Court stated:

“The view taken by their respective laws of the requirements of morals varies from time to
time and from place to place, especially in our era which is characterised by a rapid and farreaching evolution of opinions on the subject. By reason of their direct and continuous
contact with the vital forces of their countries, State authorities are in principle in a better
position than the international judge to give an opinion on the exact content of these
requirements as well as on the "necessity" of a "restriction" or "penalty" intended to meet
them.”113
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If the Court in Kozak had followed its previous jurisprudence in Handyside (quoted above) it would
seem more appropriate for it to leave the decision to the member States unless some other, more
appropriate, forms of consensus demonstrated a common European approach. Indeed former ECtHR
President Wildhaber (1998-2007) et al has stated generally:

“In our opinion, to claim that the Court should be entitled to express views about values and
morality in the various member States on its own, without comprehensive research or
evidence, yet equipped with the binding effect of its judgments, would have to be
considered as eminently political and therefore as an overextension of the notion of
consensus analysis.”114

He even noted in the same article of 2013 (some 2 years after the Kozak judgment):

“…the [European Court of Human Rights] has never seriously tried to research the state of
values, morality and public feelings on any given issue in the various member States of the
Council of Europe”115

If this is so, then it is grossly inappropriate for the Court to make evolutive decisions on the basis of
its perception of common sociological understandings in Europe. However, it has also been
commented by Petkova that:

114
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“It may be argued that references to extra-legal factors makes Courts look like ill-equipped
fact-finding legislatures, yet on the other hand it is precisely the job of a judiciary to solve
cases, and this includes difficult, politically embroiled ones”116

As such, considering Petkova’s argument and the institutional appropriateness of the Court making
social adjudication, it seems that some minor consideration of the social situation in member States
may be relevant to an issue concerning the breadth of the margin of appreciation117 granted to
respondent States. However, it is inappropriate for the Court to base a finding of consensus on
sociological considerations, which would become authoritative by virtue of the Court’s status.
Perhaps, what distinguishes this form of consensus from the other evidences of consensus, is that it
does not rely on the member States to have acted or specifically chosen not to act. As such there is
no indication or communication of the member States to the Court but instead the Court takes upon
itself the role of adjudicating the views of the European polity. Chapter 2 noted that this could be
appropriate for a domestic supreme court like the USSC, however, it seems inappropriate for an
international court with a culturally and legally diverse membership. Unfortunately as little has been
discussed of this issue, it is fertile ground for further study, but this lies outside the scope of this
investigation into the living instrument doctrine. However, for now it should be noted that the Court
has considered changing social perceptions in the member States as a potential part of its evolutive
interpretation methodology.
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4.3 Criticisms of the Court’s Consensus Methodology

Section 4.2 briefly explained how the Court has utilised consensus as a means for justifying its
evolutive interpretation. In contrast this part explores some of the criticisms that may be levelled
towards the Court’s general methodology. In doing so the section may help to clarify the position of
the Court and dispel some of the misconceptions discussed in part one of the study. However, this
section of the chapter is not a defence of the Court. Instead it will show that the Court is still overall
deficient in the clarity and sometimes the quantity of its reasoning for finding an evolution of the
Convention.118

4.3.1 Lack of or unclear consensus reasoning by the Court

Chapter 3 noted that the Court in Tyrer failed to justify its living instrument approach.119 Where this
may be reasonable in the context of this being the very first case where the Court had expressly
stated that the Convention is a living instrument, this issue has not been sufficiently resolved. This
has been commented on in multiple academic writings,120 however, for the benefit of the reader an
illustrative sample of this problem will be described.
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As we have seen in the first part of this chapter, the Court has overtime further enunciated a
consensus methodology thus improving the transparency of its living instrument reasoning.
However, as we shall see the Court in some cases has failed to give a proper or detailed explanation
of the approach. In other cases where it has given reasons for its evolutive finding, it has been
unclear as to how the various sources of evolution it cited built up to a finding of Convention
evolution. One such criticism along these lines, made in 2008 by former Chief Justice of Ireland, John
L Murray, states:

“Indeed, the vagueness of the standard applied in Marckx121 revealed the elasticity of the
consensus doctrine, a laxity which, it might be said, has become ever more marked in the
jurisprudence of the Court in the three decades since that decision.” (emphasis added)122

It seems self-evident that, whether the Court is utilising terminology such as ‘living instrument’,
‘evolutive interpretation’, etc., it must be clear about the reasons for its decisions in order to
persuade member States of the correctness of its decision.123
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Firstly, let us consider the situations in which the Court has failed to properly explain the consensus
justification for its living instrument approach.124 It can be noted that in cases where the Court has
stated that the Convention is a living instrument, but has not needed to expressly ‘overrule’ previous
case law in order to come to its conclusion, it has generally been more lax in demonstrating the
presence of consensus in its approach. An example of this is Selmouni where the Grand Chamber in
finding a violation of Article 3125 adopted an evolutive interpretation of the Convention to the
contents of the term ‘torture’. The Court here noted that it had previously examined cases including
treating that could only be described as torture before recanting its living instrument statement
from Tyrer. The Court then simply stated, without giving an analysis of consensus, that an
“increasingly high standard” was required but failed to give any analysis of consensus amongst
States in this regard.126

An even better example of the Court’s lack of justification for its living instrument approach in
occurred in Societe Colas Est and Others v. France127 and in the case law that followed it. In these
cases the Court failed to clearly and promptly explain its consensus methodology and this will be
examined presently.
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Societe Colas Est concerned the searching of the applicant’s business offices by the French National
Investigations Office, and so raised issues under Article 8 of the Convention.128 Whilst the Court reiterated its ‘living instrument statement’ from Tyrer129 it then simply went on to say:

“Building on its dynamic interpretation of the Convention, the Court considers that the time
has come to hold that in certain circumstances the rights guaranteed by Article 8 of the
Convention may be construed as including the right of respect for a company’s registered
office, branches or other business premises.”130

Apart from brief reference to Chappel v. UK131 and Funke, Crémieux and Miailhe (no; 1),132 this was
the full extent of the Court’s living instrument reasoning in this case. The fact that the Court felt it
unnecessary to have to elaborate on this position is striking, and seems to suggest that it takes much
for granted. It is submitted that it would be very difficult for commentators without specialist inside
knowledge to understand the Court’s reasoning for finding an evolution of the Convention.

Societe Colas Est was followed by the case of Demades v. Turkey133 where the Court had the
opportunity to elaborate on its reasoning in Societe Colas Est but failed to do so. In issue here was an
abandoned family home in Northern Cyprus following the historic Turkish invasion. After a
recollection of its living instrument doctrine, the Strasbourg Court noted “…it notes that in its
128
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relevant case-law it has adopted an extensive interpretation of the notion of “home”.134 It
recalled the living instrument doctrine before going on to find that the applicants unoccupied house
qualified under Article 8 as a home.135 It was only some ten years later, in Saint-Paul Luxembourg S.A.
v. Luxembourg,136 that Judge Jaderblom (in a partly dissenting opinion) suggested that in reaching
the conclusion it did in Societe Colas Est the Court had been persuaded by its citation of the
jurisprudence of the CJEU in Hoechst v. Commission137 to adopt its expansive interpretation of the
term ‘home’ which he asserted had previously only seemed to cover natural person’s ‘home’ and
‘correspondence’.138 If this is correct, coming ten years after the decision in Societe Colas Est and in
a partly dissenting opinion, it represents a clear and problematic failure of the Court at the time of
its judgment to fully explain and justify its approach in that case. Even if Judge Jaderblom’s insight
does not accurately reflect the Court’s deliberations in Societe Colas Est, the point remains that the
Court’s lack of transparency about its decision was very poor, especially considering that its decision
purported to make a significant expansion of the scope of protection of Article 8.
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It can be said, however, that where a decision is likely to be particularly controversial, as we saw in
Loizidou v. Turkey139 the Court has been more prone to give more by way of justification for the
result. Unfortunately in these cases the Court has been unclear about how the various sources of
consensus it has cited by way of justification for its finding have resulted in its eventual conclusion.
In Loizidou for instance, the Court observed the established practice of the International Court of
Justice;140 the meaning of ‘good faith’ under Article 31 of the Vienna Convention on the Law of
Treaties141 and common subsequent treaty practice.142 Importantly, the Court made several
references to the object and purpose of the Convention.143 This strengthened its reasoning in a
similar way to the CJEU’s seminal judgments in Van Gend en Loos144 and Costa v. ENEL145 which were
discussed in Chapter 2.146 However, the Court was unclear about the weighting it attached to each
form of consensus, so while it may have been reasonable for the Court to find a sufficient consensus
in that case, it tells us little about how consensus will work in other cases.

Another example where the Court similarly cited multiple sources of consensus but failed to explain
how important in relation to its decision each source was is Bayatyan v. Armenia.147 Again the Court
made reference to “…the overwhelming majority” of member States recognising the right to
conscientious objection in their law and practice;148 interpretations of international fora149 and
statements and practice of the PACE.150 As such it could be suggested that overall the case for a
sufficient consensus in favour of a right to conscientious objection being included into Article 9 of
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the Convention was reasonably compelling. However, as it did in Loizidou the Court failed to explain
the importance and weight to be given to each form of consensus. Given that this was a Grand
Chamber decision one would have expected a greater explanation of the Court’s reasoning in order
to avoid ambiguity and confusion of the Court’s evolutive method.

In conclusion, the Court has not employed a coherent and uniform approach to justifying a finding of
sufficient consensus for Convention evolution. On this level the Court is to be and has been criticised
for what risks being seen as the relatively arbitrary decisions in granting greater justification of the
presence of consensus in some cases than in others.151 However, it may also be noted that both in
Loizidou and in Bayatyan it was likely that the decisions would be particularly controversial. In
Loizidou for instance the Court was making a decision that would in effect, extend the scope of its
jurisdiction and thus have the potential for a significant incursion into the State sovereignty of
Turkey. In Bayatyan the Court was making a decision that would in effect render nugatory the
express allowance contained in Article 4(3)(b). As such, the Court may be congratulated on
recognising the need to provide a particularly convincing account of consensus compared to other
cases. However, whenever the Court is adopting an evolutive interpretation, and thus expanding the
Convention’s substantive guarantee, given that it has a potentially ‘legislative effect’,152 one could
argue that it will ‘always’ be potentially controversial, even where there is an overwhelming
consensus. A good example of this might be in A, B and C v. Ireland153 which will be discussed in
more detail later in this chapter. Here, the Court found a “substantial” level of consensus in favour of
allowing abortion in member States,154 but also was aware of how controversial a topic abortion was
in Ireland and accorded the State a wide margin of appreciation in the matter.155 So it could be
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argued that the Court should always attempt to give as much clear justification by way of consensus
when making a finding of evolution of the substantive content of the Convention.

4.3.2 Unclear Quantum of Consensus Required for Evolution

One problem, partially described in the previous section is the difficulty in understanding how much
consensus is required in order for the Court to find that the substantive content of the Convention
has evolved and alter the scope of Convention rights accordingly. It has been said that: “‘Consensus’
means more than a simple majority. It expresses the general agreement of a group of persons or
States. The consent may be so clear or even overwhelming that the Court may assume that it can
impose the majority view on the remaining minority.”156 Assuming that the ideas in this view are,
broadly speaking, in-line with the Court’s approach to consensus, the problem is then raised as to
how much consensus is needed?

In Tyrer the Court noted that:

“it is noteworthy that, in the great majority of the member states of the Council of Europe,
judicial corporal punishment is not, it appears, used and, indeed, in some of them, has never
existed in modern times.”157

156
157

Wildhaber, Hjartson and Donnelly (n82) at 257.
Tyrer (n4) at para 38.

188

This would suggest that a figure that is significantly higher than 50% of the member States at the
time is needed. However, what proportion of States would equate to ‘the great majority’ is open to
interpretation. Even in cases where the Court has demonstrated a clear presence of consensus via
multiple and various forms, it is difficult to decipher precisely at which point the consensus crosses
the finishing line and an evolution of the Convention may be found. For example in Loizidou v.
Turkey158 the Court noted that the only other member States having submitted a reservation
concerning the area of its grant of jurisdiction to the Court (the UK) had withdrawn it previously. As
such this would suggest there was a near unanimity of States towards evolution in finding such a
reservation contrary to the object and purpose of the Convention. However, the Court did not say
this and instead considered multiple other Sources of consensus. The Court’s reticence to identify
the point at which consensus will cross the Rubicon into facilitating Convention evolution. The Court
in other cases regarding the relevance of international treaty law has not indicated the level of
common adherence to it with the exception of the Marckx Case where the levels of ratification were
low.159

It is not necessarily surprising that the Court has not indicated the level of consensus required for it
to make an evolutive finding of the Convention, given the number of sources/ types of consensus
the Court considers. To create a concrete and fixed criteria for evolution belies the complexity of the
areas of law the Court must consider across over 40 jurisdictions and independent legal systems,
including, for example, in relation to such controversial and sensitive issues as adoption160 and
euthanasia161 arrangements in member States. As such it might be inappropriate for the Court in
every case to crudely equate each action or omission of a member State to the overall consensus in
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the area of Convention law in question. It may well be that the position in favour of a finding of
consensus in one State may be fairly weak (or unclear) while in another State it might be much
stronger. To simply say that both States hold a common position might lead to the Court
manufacturing consensus where it doesn’t sufficiently exist. In this light it has sensibly been
commented by Wildhaber et al in a section of their article on consensus entitled ‘Among how many
countries does the Court require similarity to establish consensus’, that “It would be accurate to say
about consensus what the Court affirmed about the margin of appreciation: that the meaning of
consensus ‘is not identical in each case but will vary according to the context.”162 However, this
comment must be taken with an element of caution, lest the margin of appreciation doctrine, which
will be discussed more specifically later in this chapter, and the living instrument doctrine risk being
conflated as opposing ends of a singular analytical method of the Court.163 It is important that the
context mentioned, when related to the Court’s evolutive method, should correspond to the nature
of the consensus itself and not external political considerations in the member States.164 Even so, at
a general level one can still suggest that there needs to be a majority of States that demonstrate a
consensus towards a certain approach to implementing the Convention, in order for a substantive
evolution of the Convention to take place. But, as noted, quite how ‘great’ that majority needs to be
remains unclear, and will be dependent on the context of the case itself. This unhelpfully, from the
perspective of providing re-assurance to Convention stakeholders, damages certainty in Convention
law and so the Court needs to provide greater, or at least clearer, explanation of its decisions to
make clear the legitimacy of its approach in each decision.
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It has been suggested by one recent, authoritative study that “The EurCourtHR frequently, but not
consistently opts against the existence of consensus, as long as some 6 to 10 States adhere to
solutions which differ from the majority view.”165 However, the same study found that of the post1998 judgments (i.e. those of the so-called new Court) that discuss consensus only about 56% of
them consider a representative sample of member States, defined as when about 60-70% of States
are included.166 This is despite the Court setting up a special research division in order to investigate
issues of European consensus relevant to cases coming before the Court.167If these statistics are is
true this casts doubt on the validity and consistency of the Court’s consensus methodology and may
bring the living instrument doctrine in for criticism on this basis. Put simply, on the basis of the study
just presented one cannot be sure if the Court’s consensus analysis is reflective of the general
conditions prevailing in the CoE regardless of its failure to express a necessary quantum of
consensus. However, it is unlikely, in the absence of greater resource provision or cooperation by
member States, that the Court will be able to improve the extent that it utilises its research division.
The point remains though that this would help greater foster the impression that the Court was
cognisant of conditions within the member States, thus improving the impression of legitimacy of its
consensus reasoning in evolutive decisions.
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4.3.3 Inconsistent use of the living instrument terminology

One problem with the Court’s use of the living instrument doctrine is that it doesn’t always make it
clear when it relies upon the doctrine. It can be accused of confusing the readers of its decisions in
this regard in two ways. Sometimes the Court simply fails to indicate it is considering or taking a
living instrument approach, meaning that without specialist knowledge of the Court’s previous
jurisprudence in the relevant area of Convention law, it is unclear that an evolution of the law of the
Convention has occurred. To be clear, this does not mean that the Court must state that the
‘Convention is a living instrument’ as it did in Tyrer, but in some cases it is unclear from the Court’s
explanation that it is taking an evolutive approach. However, conversely on other occasions the
Court has expressly recalled the living instrument doctrine, yet failed to give any further
consideration or explanation of its relevance in the instant case. This ambiguous dialogue on the part
of the Court leaves stakeholders confused whether or not the Court has in fact employed an
evolutive interpretation of the Convention and if it has, on what basis it has made that
interpretation. It also brings into doubt whether or not the living instrument doctrine has any
particular value sui generis other than simply increasing the transparency of the Court’s approach.
These issues are now considered in turn.

Firstly, let us consider a few cases where the Court has omitted to use the language of the living
instrument doctrine, but has arguably adopted an evolutive interpretation in the case. Given the
huge corpus of Convention law, this section will necessarily be impressionistic but should serve to
demonstrate the Court’s disregard for procedural clarity in its living instrument approach. In the first
part of the previous chapter we considered pre-Tyrer case law. One may recall from this that, based
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on the quotation immediately below, Dr Bates argued that The Belgian Linguistics Case was an early
example of evolutive interpretation168 (in that case with respect to the right to education under
Article 3 of Protocol 1) on the basis of the Court’s statement in that case that:

“The Court considers that the general aim set for themselves by the Contracting Parties
through the medium of the European Convention on Human Rights, was to provide effective
protection of fundamental human rights, and this, without doubt not only because of the
historical context in which the Convention was concluded, but also of the social and
technical developments in our age which offer to States considerable possibilities for
regulating the exercise of these rights. The Convention therefore implies a just balance
between protection of general interest of the Community and the respect due to
fundamental human rights while attaching particular importance to the latter.”169

If Bates is correct then, while the statement by the Court just quoted purports to justify an evolutive
approach in the instant case, it does not make it sufficiently clear that this was precisely what the
Court was doing. In individuals cases one may find the Court’s reasoning convincing. However,
because the Court may be departing from previous understanding of Convention law (the one that
the Convention drafters might have expected, back in the early 1950s) it is appropriate to expect it
to not only justify the answer it gives in the case before it, but also why this answer differs to the
previous Convention understanding.
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We also noted in the last chapter that the Commission in The East African Asians cases in noting that
“[t]he Convention was manifestly adopted for a purely humanitarian and civilising purpose…”170 may
have been taking an evolutive approach with respect to Article 3 of the Convention. It did not say
that it was doing this but it was taking an approach which can be said to differ from its previous
approach in the Indian Residents Case171 enabling it to interpret the discrimination faced by the
applicants (who were British oversees citizens) in entering the UK on the bases of their race as
inhuman treatment contrary to Article 3 of the Convention. This was regardless of the existence and
non-ratification of Protocol 4 of the Convention, which among other rights included the right to
enter a country of which one is a national (Prot 4 Art. 3(2)), thus suggesting it may have been taking
an evolutive approach.

Tyrer itself, as we saw from the previous chapter, is another case where the old Commission on
Human Rights gave what we might now, with the benefit of hindsight, and the discussion in the
previous chapter, describe as evolutive interpretation. However, as we commented the
Commission’s communicated decision gave very few indicators that the decision might have been an
evolutive decision until it gave its pleadings before the Court itself.

The cases just discussed were all prior to the Court’s first express statement that the Convention is a
living instrument in Tyrer.172 For this reason it is probably understandable that the Court failed to
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enunciate a clear methodology for its evolutive interpretation or utilise language that might indicate
this was the approach it was taking.

However, more recently the Grand Chamber appears to have non-expressly taken an evolutive
approach in S and Marper v. UK.173 This case challenged the UK’s blanket retention of DNA
information on the so-called ‘DNA Database’ from those not convicted of an offence as contrary to
an individual’s Article 8 rights (respect for family and private life.) As in Dudgeon,174 the Court did not
utilise of living instrument terminology. However, it did give some evidence that it was taking an
evolutive approach. Firstly, the Court noted the Commission’s previous decisions in McVeigh, O’Neil
and Evans and Kinnunen v Finland.175 In these cases the Commission expressed doubt that retaining
finger print data interfered with Article 8 rights.176 The Court then discussed its later case law where
either a breach of Article 8 was found or it was distinguishable from the case at hand.177 In Friedl v
Austria178 the Court had considered that retention of anonymous photographs could not interfere
with Article 8 so long as they were not entered into a data processing system, which was the case in
S and Marper. In P.G. and JH v. United Kingdom the recording and systematic and permanent
retention of data, in this case voice data, could amount to an interference with Article 8.179 The
Court in S & Marper then found that the retention of finger prints identified to an individual could
affect his right to respect for his private and family life and thus could not be considered neutral or
insignificant.180 It is submitted that the Court’s approach to considering its previous case law lacked
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proper explanation of the gaps between the cases and why the Court chose to come to the
conclusion it did. In fact, it has been noted that “At that time Strasbourg case law didn’t support the
argument that there had been a violation of art. 8 in this case.”181 This might suggest something of
an evolutive approach when read with the Court’s later statements regarding proportionality that it
would:

“…consider the issue with due regard to the relevant instruments of the Council of Europe
and the law and practice of the other Contracting States.”182

It then, reminiscently of Tyrer183 noted that:

“In the great majority of Contracting States with functioning DNA databases, samples and
DNA samples derived from those samples are required to be removed or destroyed either
immediately or within a certain limited time after acquittal or discharge. A restricted number
of exceptions to this principle are allowed by some Contracting States.”184

The Court also noted the practice in Scotland stating that this was in-line with the recommendation
of the CoMs’ Recommendation R(92)1.185 All this suggests something of a living instrument approach,
albeit without the Court expressly stating this.
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However, it is not just the cases where the Court omits to make it clear that it is making an evolutive
interpretation in their decisions that damages the consistency and thus transparency of its approach.
There are some cases like A v. Croatia186 where the Court expressly recalls that the Convention is a
living instrument187 but then, nevertheless, seemingly goes on to give no consideration of the
doctrine in coming to its overall decision.

In A v. Croatia, in reaching a finding of violation of Article 8 in relation to the national authorities’
failure to implement measures designed to protect the applicant from B’s (her husband) violent
psychiatric condition. In this case the Court stated:

“The Court stresses that the Convention is a living instrument which must be interpreted

in the light of present-day conditions and that the increasingly high standard being
required in the area of the protection of human rights and fundamental liberties
correspondingly and inevitably requires greater firmness in assessing breaches of the
fundamental values of democratic societies… Bringing to justice perpetrators of violent
acts serves mainly to ensure that such acts do not remain ignored by the relevant
authorities and to provide effective protection against them.”188

Apart from general factual background to the case the only other explanations of the Court’s
conclusion after the Court’s above living instrument recollection were that it said:
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“…it appears that the requirement of effective protection of the applicant's right to

respect for her private life would have been better satisfied had the authorities been in
a position to view the situation as a whole.”189

So with the Court’s case law explanation it is difficult to tell whether the Court was interpreting the
Article 8 evolutively to include in the States obligations, an obligation to protect the applicant from
her husband’s violent psychiatric condition. As such, if the Court was indeed swayed in its decision
making by the living instrument doctrine it would be impossible to ascertain on what precise basis it
did so without insider information. As such, it is possible that the Court’s casual reference to the
living instrument doctrine, without justification for its employment, risks harming the Court’s
authority.

Overall the impression that has been illustrated is that the Court’s use of living instrument
terminology in its adjudications is inconsistent, leading to doubts whether or not it has been
employed in a given case. This is clearly unsatisfactory from the point of view of transparency and
dialogue. However, what may also, perhaps, be inferred from this, is that the living instrument
terminology of itself is neither required nor sufficient of itself to facilitate Convention evolution. It
appears more so that whether an evolution of the Convention has occurred, this terminology is
merely highly beneficial in making such an occurrence clear to Convention stakeholders. A clarity
that should be increased whenever possible to enable a more constructive relationship between the
Court and the member States based on a healthy dialogical model.
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4.3.4 Article 3 and the Failure of the Court’s Consensus Methodology

One aspect of the Court’s jurisprudence that poses particular problems for advocates of consensus
as the Court’s primary method of finding evolution of the Convention is Article 3 (Prohibition of
torture, inhuman and degrading treatment and punishment.) We have already identified that the
Court in Tyrer can be criticised for its vague reference to ‘the great majority of member states of the
Council of Europe’190 without then giving a comparative analysis of the relevant provisions of
member States’ laws in the area.191 However, with the exception of Soering,192 Ocalan193 and AlSaadoon and Mufdhi,194 which all concerned the abrogation of express allowance of the death
penalty under Article 2 of the Convention by declaring the death penalty per se a violation of Article
3, the Court’s later case law has been even less satisfactory.

In Selmouni v. France195 the Court made the following statement:

“It takes the view that the increasingly high standard being required in the area of
protection of human rights and fundamental liberties correspondingly and inevitably
requires greater firmness in assessing breaches in fundamental values of democratic
societies.”196
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This statement other than utterly failing to quantify or give comparative analysis of the situations in
the member States is troubling. The Court’s use of the phrase “It takes the view” and its failure to
give comparative analysis, may give the impression that it was just imposing its own opinion as to
what constitute torture, on the member States as is consistent with some of the anti-Convention
sentiments described in the first chapter of this study.197 The Court might have been forgiven for the
neglect of its explanation of consensus in this case, but this marked a continuing trend in Article 3
jurisprudence. In Beganovic,198 Henaf199 and Mubilanzila Mayeka and Kaniki Mutunga200 the Court
cited the above quote in the operative part of its judgment before going on to find a violation of the
Convention.201 In fact, of these three cases, only in Mubilanzilla Mayeka and Kaniki Mutunga202 did
the Court at least make fleeting reference to Article 10 of the Convention on the Rights of the
Child203 as a basis for its evolutive interpretation of Article 3, but this was brief and failed to fully
explain its effect on any relevant evolution of Convention law or the Court’s judgment. As such it
may have implied some legitimacy of approach on the Court’s part, but this was uncertain. These
cases represent a dangerous lack of explanation which leave the Court open to the criticism that the
judges simply rule based on their own personal morality.204 At this point it must quickly be noted
that the ambiguity of the Selmouni explanation may well play into the previously discussed
argument of George Letsas, that the Court is more concerned to evolution of what it considers to be
the ‘moral truth’ of the Convention than commonly accepted standards in the member States.205
However, given our discussion of the Court’s consensus methodology it appears that this is more of
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an anomalous area of Convention law. The Court’s general approach has been the discussion of
European Consensus and so this may be considered a failing in an individual area of law rather than
a broad and general justification of a moral truth thesis for evolutive interpretation.

4.4 Limitations on Evolutive Interpretation

The previous section painted a relatively negative view of the Court’s consensus methodology, and,
by extension, of the Court’s overall approach to the living instrument doctrine. However, this section
somewhat redresses the balance and heeds concerns that the doctrine can be used as a limitless
sources of judicial activism for the judges to re-write the substance of the Convention at will. There
are limits both hard and soft on the Court’s evolutive interpretation which should give the member
States comfort in knowing that their Convention obligations cannot extend endlessly and completely
arbitrarily. However, contrary to the view expressed by Baroness Hale, this section will not argue
that there are absolute limits to the extent of evolution for existing Convention Rights.206 It will
instead argue that there are limiting factors on the living instrument doctrine and the further
Convention rights are extended, the more difficult it will be to find the relevant level of consensus to
justify further evolution of the Convention.

4.4.1 Limits on Evolving ‘New’ Convention Rights

Judges of the Court have expressed in a dissenting judgment, which included the former President
Sir Nicolas Bratza:
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“…no judicial interpretation, however creative, can be entirely free of constraints. Most
importantly it is necessary to keep within the limits set by the Convention provisions.”207

Evolutive interpretation may be considered both in terms of vertical evolution (evolution of
established Convention rights to a higher standard of protection that existed before) and horizontal
evolution (evolution of rights not previously thought to be contained in the Convention text, or ‘new’
rights as we shall refer to them). The former we have already shown in this chapter to be possible
through the Court’s canon of living instrument case law,208 but so far we have not considered the
latter.

With regards to the evolution of ‘new’ convention rights the Court has stated that this is not possible
as a matter of principle. The ‘old’ (Pre-Protocol 11) Court in Johnston and Others v. Ireland stated:

“It is true that the Convention and its Protocols must be interpreted in light of present-day
conditions. However, the Court cannot, by means of an evolutive interpretation, derive from
these instruments a right that was not included therein at the outset. This is particularly so
where the omission was deliberate.”209
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So this clearly suggests that evolution of new rights is impossible. This is the general rule that has
been followed time and again and adopted by the new post Protocol 11 Court in cases such as Austin
v. UK where the Grand Chamber in relation to the legality of the police practice of ‘kettling’ said:

“This does not, however, mean that to respond to present-day needs, conditions, views or
standards the Court can create a new right apart from those recognised by the Convention
or that it can whittle down an existing right or create a new ‘exception’ or ‘justification’
which is not expressly recognised in the Convention.”210

However, while these statements present a clear cut picture of limits to the Convention’s valid
interpretation, they do not fully reflect the body of Convention law. It is true that the Court has
resisted the urge to evolve wholly new Convention rights, but this does not mean that the Court has
not extended established Convention rights in novel ways that were expressly intended not to be
included in the Convention at the time of its negotiation. An example of this might be the negative
aspect of the right to freedom of association under Article 11 of the Convention. In Sigurdar a.
Sigurjonson v. Iceland211 the Court considered whether a requirement to join a trade association in
order to obtain a taxi license breached Convention Article 11.212 It extended on from its previous
decision in Young, James and Webster v. UK213 in finding that Article 11 included a negative aspect,
namely the right not to be forced to join an association as a requirement of employment. While it
could be argued that this a widening of existing Convention rights and not the creation of wholly
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new right, it may nevertheless show that the Court can, to a limited extent, evolutively interpret
rights into the Convention’s substantive guarantee that were deliberately not included in the original
negotiation of the Convention.214 This should be considered distinct from the interpretation of
existing Convention clauses to cover areas that were simply not considered at the negotiation of the
Convention, for instance, whether IVF treatment would fall under Article 8 of the Convention.215

So it seems the Court has identified a restriction on the creation of wholly new rights via the living
instrument doctrine. However, it is nevertheless capable of expanding existing Convention clauses to
contain rights that were unintended or even deliberately excluded when the Convention was
negotiated in the 1950. So to some extent member States are right to be concerned about the
unpredictable growth of their Convention obligations and the Court should seek to further reassure
them in its jurisprudence in such areas.

4.4.2. Specific Convention Language of the Convention Text

It has been said that “The wording of the legal rule concerned provides for boundaries which may
not be overstepped.”216 This puts succinctly the idea that within reason the Court should assume
that the Convention’s founders included within the Convention the rights for which they intended
and not other rights. However, de Blois goes on to state:
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“The delimitation of these boundaries is up to the judge in question.”217

Herein lies the problem. While the Court’s evolutive method enables the Convention to grow and
incorporate aspects of rights which would not have been included in the 1950’s when the
Convention was drafted the role of adopting evolutive interpretations falls to the judges of an
international Court. As a corollary of this responsibility, it is fundamentally for the Strasbourg judges
to decide when they have reached the boundaries of substantive rights. If then the member States
distrust the judges to interpret the Convention without creating new s they did not agree to, then
essentially they see the Courts as is akin to the ‘fox guarding the henhouse’.

We have already identified, in the earlier parts of this chapter, many cases in which the Court has
revised its interpretations of the boundaries of what is included in rights that clearly do fall within
the Convention. However, an example of a case where the Court was cognisant of the linguistic
barrier of the Convention text occurred in Schalk and Kopf v. Austria.218 This case concerned the
scope of Article 12 of the Convention (right to marry), in particular whether this right included the
right for same sex couples to marry. The case hinged on the Court’s interpretation of the wording
“Men and Women” within Article 12.219 Noting the language and historical origins of the Convention
the Court said:

“However, in contrast, all other substantive Articles of the Convention grant rights and
freedoms to ‘everyone’ or state that ‘no one’ is to be subjected to certain types of
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prohibited treatment. The choice of wording in Article 12 must thus be regarded as
deliberate. Moreover, regard must be had to the historical context in which the Convention
was adopted. In the 1950s marriage was clearly understood in the traditional sense of being
a union between partners of different sex.”220

As a result of the Court’s noting of the linguistic barrier, and the lack of consensus in the area,221 it
made a finding of no violation of Article 12 of the Convention. This decision thus shows the Court’s
reluctance to depart from the specific language of the Convention, when that language was adopted
with a specific and clear intention not to be interpreted to include new scenarios and meanings, and
where there is no evolution of the domestic laws of most Convention States.222 Professor Mowbray
has thus surmised that this decision may be an example of the Court respecting the will of the
member States rather than the applicant’s submission that contemporary standards require States
to permit civil marriage for same-sex couples.223 However, whether the above quoted statement of
the Court can be taken as the decisive reason for it not finding a violation in Schalk and Kopf is
unclear. This is because the Court had also noted “…that there is no European consensus regarding
same –sex marriage. At present no more than six out of forty-seven Convention states allow samesex marriage.”224 So this case could be considered a decision where the Court simply did not find
enough consensus to justify a finding that the Convention had evolved at the time of the case. Thus
whether this statement will remain the approach of the Court if consensus should evolve in favour of
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same-sex marriage is unclear.225 Indeed it has been noted in a leading textbook on ECHR law that
“The phrase ‘as matters stand’ allows for the possibility that, in accordance with the Convention’s
character as a ‘living instrument’, Article 12 might be re-interpreted as requiring states to provide for
same-sex marriages should there emerge the ‘European consensus’ that was lacking when the
Schalk & Kopf case was decided.”226 The text book went on to note the progressive trend in favour of
same sex marriage with 10 member States providing for same sex marriage by 2014 and a further 11
providing for some form of civil partnership.227 Moreover the Grand Chamber, citing the living
instrument doctrine, has now ruled that civil partnerships should be open to both heterosexual and
same-sex couples in Vallianatos and others v. Greece.228

4.4.3 Evolutive Interpretation and the Margin of Appreciation Doctrine

Lord Hoffmann, a notable critic of the Court and former senior member of the UK Judiciary has
contended that human rights are universal in substance but national in application.229 One of the
Court’s doctrines that most enables Hoffmann’s contention to occur is the margin of appreciation
doctrine. This doctrine first arose in Greece v. UK230 where the Commission said that the UK
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authorities “should be able to exercise a certain measure of discretion in assessing the extent strictly
required by the exigencies of the situation”.231 However, it was not until Handyside v. UK232 where
the Court gave its most famous statement on the doctrine. With respect to the limits that could be
placed in freedom of expression, under Article 10(2), it famously stated:

“…it is not possible to find in the domestic law of the various Contracting States a uniform
European conception of morals. The view taken by their respective laws of the requirements
of morals varies from time to time and from place to place, especially in our era which is
characterised by rapid and far-reaching evolution of opinions on the subject. By reason of
their direct and continuous contact with the vital forces of their countries, State authorities
are in principle in a better position than the international judge to give an opinion on the
exact content of these requirements as well as on the ‘necessity’ of a ‘restriction’ or ‘penalty’
intended to meet them.”233

The Court then importantly went on to state:

“The Court, which, with the Commission, is responsible for ensuring the observance of those
States' engagements (Article 19) (art. 19), is empowered to give the final ruling on whether a
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"restriction" or "penalty" is reconcilable with freedom of expression as protected by Article
10 (art. 10). The domestic margin of appreciation thus goes hand in hand with a European
supervision.”234

What we see here is the recognition by the Court of the division in the roles played by itself and the
member States in holding authority over the legal space of Europe. In fact the first Vice President of
the Court in his authoritative work on the principle of subsidiarity notes:

“… [the Court] has recognized the existence of a ‘margin of appreciation’, occasionally
referred to as a ‘power of appreciation,’ ‘discretion’ or latitude,’ to be left to the Contracting
States. Where positive action or different treatment in law is required from the State, that
latitude means that the States have a ‘choice of [the] means’ to be used for making the
exercise of the right concerned possible and effective or to avoid arbitrary discrimination.”235

Petzold also notes that:

“Under the Court’s case-law the scope of the discretion [granted by the margin of
appreciation] varies according to the circumstances, the subject-matter and its background.
It is ‘wide’ notably in cases which involve important issues of political organisation, of
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economic or social policy and of moral conceptions prevailing in the democratic society of
the State concerned.”236

Indeed it has also been noted by Judge Mahoney237 that:

“An international Court is in principle the appropriate or qualified forum for performing the
function of deciding individual cases about the concrete application of human rights in
different countries - democratic countries at any rate. Only national courts are. On this
approach universality of human rights is located in, and limited to, the purely aspirational
value of abstract declarations laying down general standards.”238

So essentially the margin of appreciation doctrine recognises the division of competences between
the member State and the Court. In doing so this is likely to have implications for the
implementation of evolutive interpretation of the Convention, as a matter falling within the State’s
margin of appreciation would be unlikely to be the subject of a finding of violation of the Convention
brought on by an evolutive interpretation of a substantive provision by the Court. However, like the
living instrument doctrine, the margin of appreciation doctrine is affected by the presence or
absence of European Consensus. In contrast to the living instrument doctrine, the margin of
appreciation is active where there is an absence of European consensus.239 There are multiple
examples of the margin of appreciation’s operation whether that is in emergency situations
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surrounding terrorism,240 marriage,241 adoption,242 etc. A line of case law notable for the interface
between the margin of appreciation and the evolutive interpretation of the Convention, is what
might be referred to as ‘the transsexual’ cases which concern the legal recognition of the gender
identity of transsexuals. It has been said that “The case of Christine Goodwin marked the end of a
line of cases in which, for over a decade, transsexuals has tried to obtain the right of legal
recognition of their change of gender.”243 In the previous cases244 the Court had not been satisfied
that a common new European standard requiring the full recognition of post-operative transsexuals
had emerged,245 with the Court in Cossey v. UK noting that “… this is still, having regard to the
existence of little common ground between the Contracting States, an area in which they enjoy a
wide margin of appreciation (see the Rees Judgment. P. 15, para. 37.)”246 However, when the Court
came to deliver its judgment in Christine Goodwin v. UK247 while recognising that there was still no
‘common European approach’248 it was persuaded by a ‘ clear and uncontested evidence of a
continuing international trend’249 towards full legal recognition of post-operative transsexuals’ new
sexual identities.250 What this line of case law may illustrate is that the margin of appreciation may
limit the progression of evolution of substantive Convention rights.251
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However, this margin of appreciation approach may in rare cases, lead to the Court deferring to
member States even when it might otherwise have found sufficient consensus for an evolution of
the Convention to have taken place. As mentioned previously A, B and C v. Ireland252 is a prime, but
rare, example of this phenomenon.253 Here with reference to State practice on abortion the Court
noted that with respect to the first applicant, she could have received an abortion in 40 of the
member States, 35 member States would have permitted an abortion for the second applicant and
that only 3 States had abortion laws more restrictive than Ireland.254 The Court stated:

“Given this consensus amongst a substantial majority of the Contracting States, it is not
necessary to look further to international trends and views which the first two applicants
and certain of the third parties argued also leant in favour of broader access to abortion.”255

So one would have assumed from this that a finding that the Convention had evolved in the field of
Article 8 would be forthcoming in the Court’s decision making. Indeed Professor De Londras and Dr
Dzehtsiarou’s evaluation of the case argued in favour of this256 and six judges, including two former
vice presidents of the Court, jointly dissented stating the majority had erred in not following the
strong European consensus.257 Yet, this was not the case and the majority instead went on to state:
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“However, the Court does not consider that this consensus decisively narrows the broad
margin of appreciation of the state.”258

If one sees the doctrines as opposite ends of the same consensus-based interpretative method then
this decision of the Court contradicts its consensus methodology as set out in the vast majority of its
preceding jurisprudence. The Court cannot on the one hand affirm the presence of a European
consensus and on the other hand find in favour of the State’s margin of appreciation if the margin of
appreciation doctrine operates solely on the basis of the absence of a European consensus. However,
if one views the matter such that the margin of appreciation doctrine and the living instrument
doctrine are separate and distinct, but sharing a significant overlap by virtue of their both being
heavily influenced by European consensus, then it is possible to reconcile situations like that in A, B
and C with Court’s overall approach on the basis of the facts and context of the issue arising in A, B
and C v. Ireland. Indeed, Wildhaber et al have liked this to a “de facto ‘political question’- doctrine”
meaning that when an issue raises acute sensitivities in a member State, the Court will grant a wide
margin of appreciation to them.259 This is because the Court recognises that the relevant authorities
in the member States are better placed to decide on complex and often acutely sensitive issues
about morals and other subjective issues in their societies. The Court recognised this in the
aforementioned Handyside case when the Court noted the temporal and geographic variability of
moral requirements noting that “…it is not possible to find in the domestic law of the various
contracting States a uniform European conception of morals.”260 This can further be seen in the A, B
and C case when the Court noted:
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“There can be no doubt as to the acute sensitivity of the moral and ethical issues raised by
the question of abortion or as to the importance of the public interest stake. A broad margin
of appreciation is, therefore, in principle to be accorded to the Irish state in determining the
question whether a fair balance was struck between the protection of that public interest,
notably the protection accorded under the Irish law to the right to life of the unborn, and
the conflicting rights of the first and second applicants to respect for their private lives under
Article 8 of the Convention.”261

As such it could be speculated that while the Court might have adopted an evolutive finding in A, B
and C, the position it adopted was that because of the acute sensitivity of the abortion issue in the
Republic of Ireland the margin of appreciation doctrine intervened. This may be concurrent with the
idea of a strong internal consensus (i.e. internal to the State concerned) trumping the external
European consensus among most of the other member States, but only in the context of acutely
sensitive moral and ethical issues. However, De Londras and Dzehtsiarou note:

“[Tyrer and Dudgeon suggest] that even in an area of moral sensitivity an alleged internal
trumping consensus required hefty supporting materials in order to succeed. The same
proved not, however, to be the case in A, B and C v. Ireland.”262

While De Londras and Dzehtsiarou have a point, with respect, the A, B and C v. Ireland case differs
from the Tyrer and Dudgeon cases on the exceptional level of sensitivity surrounding abortion in
Ireland. In both Tyrer and Dudgeon the respondent State itself had largely outlawed the Convention
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violating legislation, and it was only present in relatively small and autonomous parts of their
territory.263 Viewing the margin of appreciation from the above perspective- i.e. that the margin of
appreciation may arise when a strong internal consensus arises- depicts the doctrine as a potential
limitation on the effects of evolutive interpretation, albeit one that will only apply in exceptional and
acutely sensitive cases. However, this is the exception not the norm, for it is much more likely that,
as commented by Baroness Hale (in her speech at the opening of the Strasbourg judicial year in 2011)
“[t]he evolutive approach to interpreting the Convention tends to lead to a narrowing of the margin
of appreciation.”264 Hale’s statement when viewed in the context of the majority’s decision in A, B
and C v. Ireland indicates that the presence of a high level of consensus may entail the Court
requiring greater proof of a strong internal consensus or acute sensitivity of the issue at stake to
justify the margin of appreciation’s operation. In practice this would likely result in the Court
deeming fewer situations as sensitive enough to fall under the margin of appreciation. Indeed,
Andreas Follesdal argues:

“[t]he principle of subsidiarity cannot on its own provide legitimacy or contribute to a
defensible allocation of authority between the national and international institutions, e.g.,
regarding human rights law. Appeals to subsidiarity are too vague, and require attention to
more items – including the standing of states, whether centre action is prohibited or
required, and who should decide such issues.”265

If his argument is followed then recourse to subsidiarity through the margin of appreciation will not
automatically benefit the Court’s legitimacy and may in fact have the potential to bring it into
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disrepute in some circumstances. However, what will be clear to readers is that the margin of
appreciation doctrine may potentially act as a break on Convention evolution.

4.4.4 Consensus itself as a Limitation on Evolutive Interpretation

So far we have identified that, when it exists, consensus acts as a primary catalyst for evolution of
Convention standards. However, it may also act as a form of limitation on Convention evolution,
when the Court is unable to find sufficient consensus amongst the member States. This much is clear.
However, at the general level consensus may provide a soft limit to the potential evolution of the
Convention. This is because the further the Convention evolves, overall the more extensive the
obligations required of the member States are and so substantive evolution of the Convention may
reach a natural plateau as it will become less likely that States will be willing to advance to even
higher levels of protection. Such a position has been expressed at the Court’s 2011 seminar series
that marked the opening of the judicial year for the ECtHR by Professor Hegelsen about general
Convention reform but in the context of describing natural limits to evolutive interpretation.266
Hegelsen, the former President of the Venice Commission,267 in describing how general expansion of
Convention protection, and especially by the Court’s initiative centred on the evolutive
interpretation, might lead to its limits stated:
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“In conclusion, this expansive dynamism has created some kind of backfire effect. There is a
lack of trust between many governments and the international supervisory bodies. There is
thus an urgent need to restore trust.”268

Effectively what Hegelsen was saying is that as the Convention grows to encompass ever more
cumbersome obligations on the member States the more likely they are to resist this movement
through the Convention checks and balance mechanisms, discussed in chapter 6. His emphasis was
particularly on resistance to evolutive interpretation, especially given the title of the conference was
“What are the limits to the evolutive interpretation of the Convention?” Hegelsen’s view on
potential State resistance to the extensive expansion of Convention obligations may be to some
extent supported by former Vice President of the Court, Francoise Tulkens, who in the same
conference stated:

“The notion of a ‘European Consensus’ has long played an important role in regulating the
pace of Convention development. Faced with certain concepts used in the Convention, the
Court determines the meaning they have acquired over time, such evolution being accepted
however only if sufficient number of States parties to the Convention adhered to it. In many
cases it is thus a question of identifying the ‘common denominator’ among States.”269
(emphasis added)
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The general proposition emitted from Hegelsen’s and Tulken’s statements when taken together are
that the further and more extensively the Court interprets the Convention rights, the more difficult it
will be for it to divine European consensus, seems sensible. Although not susceptible to objective
standards of proof, previously mentioned recent hostility on the part of the UK towards the Court’s
prisoner voting case law may anecdotally suggest that this is beginning to be experienced by the
Court.270 This may to some extent be evidenced by the growing pressure on the Court to give greater
emphasis to the principle of subsidiarity271 and the margin of appreciation.272

Another form of evidence that consensus itself may limit the evolutive expansion of substantive
rights is that the Strasbourg judiciary have shown awareness of this limitation. In this connection,
reference may be made to statements in the Strasbourg jurisprudence such as:

“In other words the point of evolutive interpretation, as conceived by the Court is to
accompany and even channel change; it is not to anticipate change, still less to try and
impose it.”273
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Rainey, Wicks and Ovey (n45) at 85.
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In the case of X and Others v. Belgium which concerned discrimination against same-sex couples as
same-sex second parent adoption was impossible (violating their rights to respect for a private and
family life (Article 8) in conjunction with the right to non-discrimination in the enjoyment of
Convention rights (Article 14), from which the latter quotation comes, the dissenting judges went on
to note of the case:

“Without in any way ruling out the possibility that the situation in Europe in the future will
evolve in the direction apparently wished for by the majority, this does not seem to be the
case, as we have seen, at present. We therefore believe that the majority went beyond the
usual limits of the evolutive method of interpretation.”274

So what the above two quotes suggest is that it is merely the role of the judges to reflect European
consensus and not to artificially coerce evolution. The latter quotation in the context of X and others
suggests the majority had gone too far, but more importantly, that the limit of evolutive
interpretation is the extent to which an interpretation of the substantive content of the Convention
reflects European consensus. Where an evolutive interpretation goes beyond reflecting the
consensus standards of the member States, by extension, the minority dissent suggests that it is
acting illegitimately. This suggests that while consensus may play a significant role in enabling
Convention evolution, it nevertheless represents a limit to it as well. Although there may be
disagreements on the facts of cases, as a general principle Judges remain cognisant of the natural
corollary of consensus as being required and enabling the Convention to evolve, that where there is
insufficient consensus to be found, they may not legitimately find an evolution of the Convention. As
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a follow on lesson from this discussion, where the Court shows awareness of a lack of consensus and
so is unable to find a Convention evolution, it may be indicating that it has taken note of the tacit
will of the member States through their lack of action. Although tacit this may form an important
aspect of the Convention’s dialogical model of growth and control.

4.4.5. Presence of Convention Protocols and Evolutive Interpretation

Optional protocols to the Convention have been used to add extra rights to the Convention275 and to
reform the procedural aspects of the Convention. While they are capable of having a profound effect
on the protection offered by the Convention and the Court to those in its jurisdiction they may also
have a limiting effect on the Convention’s substantive evolution. As we saw earlier, the Court in
Soering noted the almost overwhelming practice of the member States in abolishing the death
penalty, but nevertheless felt unable to find an evolution of Article 3 of the Convention because:

“…Protocol No. 6 (P6), as a subsequent written agreement, shows that the intentions of the
Contracting Parties as recently as 1983 was to adopt the normal method of amendment of
the text in order to introduce a new obligation to abolish capital punishment in time of
peace and, what is more, to do so by an optional instrument allowing each State to choose
the moment when to undertake such an agreement.”276
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See Protocol no. 4 to the Convention for the Protection of Human Rights and Fundamental Freedoms,
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So, it may be suggested that optional protocols are capable of limiting the scope of Convention
evolution and the Court will respect State’s reserving to themselves the right to choose when to
adopt a new Convention obligation. As such the Court may interpret optional protocols as removing
from its remit, evolutive interpretation where the member States have chosen to reform the
relevant areas of the Convention with an optional protocol. However, dependent on State
ratification of the Protocols, the length of that limiting effect may only be temporary as we saw
suggested in the Court’s communicated decision in Ocalan277 and then confirmed by the Court’s
statement in Al-Saadoon and Mufdhi.278 In Al-Saadoon and Mufdhi the UK was faced with the novel
situation where it was bound in public international law to transfer the applicants to the Iraqi High
Tribunal, even though this would result in a real risk of the death penalty. The Court in this case
went further than it had previously done in Ocalan stating that:

“…the Grand Chamber in Ocalan did not exclude that Article 2 had already been amended so
as to remove the exception permitting the death penalty. Moreover, as noted above, the
position has evolved since then. All but two member States have now signed Protocol No. 13
and all but three of the States which have signed it have ratified it. These figures together
with consistent State practice in observing the moratorium on capital punishment, are
strongly indicative that Article 2 has been amended so as to prohibit the death penalty in all
circumstances. Against this background, the Court does not consider that the wording of the
second sentence of Article 2 § 1 continues to act as a bar to interpreting the words
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“inhuman and degrading treatment or punishment” in Article 3 as including the death
penalty.”279

This was despite the presence of optional Protocol 6 which had previously blocked an evolutive
finding of the Court in Soering v. UK280 but by virtue of the virtually unanimous ratification of
protocol 6 (abolition of the death penalty in times of peace) and Protocol 13 (abolition of the death
penalty in all circumstances) the Convention could still evolve, to in effect ban the death penalty as
per se inhuman and degrading contrary to Article 3. What this suggests is that the effect of
concluding an optional protocol may only be the temporary blocking of the living instrument effect
on the relevant Convention clause. Perhaps what is important to garner from the situations
discussed, is that the Court is cognisant of the intentions of the member States in seeking to justify
Convention evolution and where a present intention to amend the Convention through a textual
route is shown the Court will delay finding evolution. However, the Court will look to re-assess the
situation, when both the level of ratification of that Protocol and another evidence of consensus is
very high (as it was in Ocalan281 and Al-Saadoon and Mufdhi282) and may no longer be estopped from
making an evolutive finding of the relevant Convention clause (in this case to include the death
penalty as inhuman and degrading treatment per se under Article 3 of the Convention because death
row phenomenon). However, the legitimacy of this approach may still be called into question with
respect to the member States who have yet to ratify the relevant protocol. Ordinarily these States
would not be bound by the obligation in international law until they had ratified it, but by evolutively
interpreting the Convention on the basis of a high level of ratification, the Court is effectively binding
that State to the obligation whether they would consent or not. This approach is inconsistent with
279
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the Court’s earlier recognition in Soering that the subsequent agreement of an optional protocol
shows that the intentions of the Contracting Parties… was to adopt the normal method of
amendment of the text in order to introduce a new obligation to abolish capital punishment in time
of peace and, what is more, to do so by an optional instrument allowing each State to choose the
moment when to undertake such an agreement.”283 As such the Court’s evolutive interpretation of
Convention rights under these circumstances may be open to criticism for being legislative in respect
of the non-ratifying member States.

4.4.6. Precedent in the European Court of Human Rights

While it has been commented that the Court does not have a system of binding precedent284 it is
also well known that the Court will generally seek to follow its previous jurisprudence in deciding
cases. 285 In Cossey v. UK the Court stated:

“it is true, as [the applicant] submitted, the Court is not bound by its previous judgments;
indeed, this is borne out in rule 51 para. 1 of the Rules of the Court. However, it usually
follows and applies its own precedents, such a course being in the interests of legal certainty
and the orderly development of the Convention case-law.”286

This important statement of the Court makes clear that the Court self-limits its evolutive
interpretation. This ensures that living instrument decisions do not become entirely arbitrary and
283
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protects from the risk that a sudden change in the direction of Convention law will occur, catching
member States off-guard. This statement of the Court has been confirmed by legal commentators, at
least for major decisions of the Court.287 Perhaps both a good example of this and an arguable
example of the Court’s consensus method shrouding a unilateral shift in the Court’s approach to the
area may be said to occur in the case of transsexualism. In Christine Goodwin v. UK288 the Court
found a violation of Article 8 (right to respect for family and private life) in conjunction with Article
14 (right to non-discrimination in the enjoyment of Convention rights) in regards to the UK’s
recognition of her new post-operative gender identity. What is interesting about this case is that the
Court had previously found in favour of the United Kingdom only some 4 years previously.289 In the
Court’s previous case decision in Rees v. UK290 the Court warned the UK Government that “[t]the
need for appropriate legal measures should therefore be kept under review having regard
particularly to scientific and societal developments.”291 So when the Court made a finding of
violation in Goodwin it can be said to have been reasonably foreseeable from an interpretation of
Rees where the Court may have been on the cusp of finding a violation. However, as the Court itself
noted in Goodwin that there was a lack of a common approach among the then 43 member States of
the Convention.292 So from this perspective one might reasonably argue that the Court had
manufactured a consensus in order to bring about the evolution of the Convention. This then paints
the picture of the Court’s approach to an ‘orderly development of the Convention case law’293 as
being inaccurate. Perhaps what might best be suggested is that whilst the Court is not bound to
follow its previous case decisions, it will generally do so resulting in a restraining factor on the
Court’s evolutive interpretation through a system of persuasive precedent.294
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4.5 Conclusions

The Court has overtime shown that in utilising the living instrument doctrine, it will look to justify its
evolutive findings through the medium of European consensus.295 This medium enables the Court to
show that it is cognisant of the present intentions of the member States and provides some level of
predictability and certainty in its evolutive method. These reasons may suggest that it is an
appropriate for striking a balance between interpreting the Convention as an evolving, living
instrument of contemporary human rights law and the interests of member States. However, it is
also evident that the Court’s evolutive methodology remains far from clear. Having expressed a
number of sources of consensus the Court will consider, it has failed to explain either the necessary
quantum of consensus or weighting and interaction of the various sources of consensus. This means
that it is not objectively clear if the Court will find an evolution of the Convention in any given case
where there is an arguable case for the presence of sufficient consensus to find an evolution of the
Convention. While the Court can generally be censured for its lack of coherence in evolutive
interpretation, one area stands out clear as a particularly problematic area in need of clarification.
This being the Court’s Article 3 jurisprudence, which save for the cases in which the Court has had to
consider evolution in the presence of an optional protocol,296 has relied on the vague statement of
‘increasingly high standards’ expected in contemporary society from its Selmouni decision.297

However, while there is some cause for concern at the Court’s explanation of evolutive
interpretation and, member States should be reassured by the limiting factor of Consensus. The
Court has already made clear that wholly new rights cannot evolve and that the existence of recently
concluded Protocols to the Convention will temporarily restrain the Court’s living instrument
295
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approach. So to the nature of consensus creates a ‘soft ceiling’ effect whereby the further and more
extensively the Convention is evolutively interpreted, the less likely that sufficient European
Consensus will be present and so the less likely a Convention evolution will occur. The Court has also
shown sensitivity to both specific Convention language, particularly in the context of Article 12 of the
Convention298 and where an issue is particularly controversial in a member State.299 The latter
sensitivity is accorded through the margin of appreciation doctrine and denotes a divergence
between the approaches of the margin of appreciation doctrine and the living instrument doctrine
allowing the Court to develop the Convention in a principled way without automatically risking its
credibility with member States.

Overall, while the Court’s living instrument tenured on European Consensus is not without its
problems, it appears to provide a reasonable level of predictability and foreseeability to member
States. However, the controversy surrounding the doctrine300 may have in part arisen from both the
anomalous evolutive cases, particularly those relating to Article 3 of the Convention, and the Court’s
failure to provide a clear working method for interpreting the Convention as a living instrument,
which may in part have led to some of the hostility towards the Court today.301 The Court thus needs
to be all too aware that its evolutive interpretation lies on the fault lines of establishing effective
protection of human rights and illegitimately making ‘legislative’ incursions into the member States’
sovereignty. Finally, although a general trend towards consensus finding is clear, the way the Court
may find a substantive evolution of the Convention is essentially based on the Court’s finding of
implied consent from the member States. The Court’s evolutive reasoning, then reciprocates this by
being less than clear about precisely what factors led to its evolutive decision. In effect suggesting
the reasons are implicit. If the living instrument doctrine is tenured on implicit dialogue, given
298
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confusion and perhaps anger surrounding the Convention today, this might suggest a need for more
express dialogue between the Court and the member States to diffuse this situation
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Chapter 5: Judicial Retreat, ‘(D)evolution’ and its Limits

“This fact is, I believe, indisputable: it is that the circumstances of human life change
constantly and along with them, change our beliefs regarding how to understand important
things about ourselves and the world we live in. What was yesterday’s pride often becomes
today’s shame and what was yesterday’s crazy claim often becomes today’s widely shared
paradigm.”
(Professor George Letsas, Professor of the Philosophy of Law, UCL Laws)1

5.1 Introduction

Previously in chapters 3 and 4 it was described how the Court declares that Convention law has
evolved when it finds sufficient consensus amongst member States. However, the main discussion of
this in academic literature focuses on how the living instrument doctrine creates greater levels of
human rights protection.2 The main focus of this chapter is an examination of the possibility that the
living instrument doctrine can lead to a relative reduction in substantive Convention protection and
how this can occur and what this says about evolutive interpretation as a whole. This situation is
henceforth referred to as (d)evolution for convenience.

The main contention of this chapter is that, at the very least, the theoretical possibility of
(d)evolution is necessary in order for the Court’s exercise of evolutive interpretation to remain

1

See G Letsas, ‘Intentionalism and the Interpretation of the ECHR’ in M Fitzmaurice, OA Elias, P Merkouris
(Eds), Issues of Treaty Interpretation and the Vienna Convention on the Law of Treaties: 30 Years On, (Martinus
Nijhoff Publishers, 2009) 257-272 at 266-267.
2
See e.g. A Mowbray, ‘The Creativity of the European Court of Human Rights’, (2005) 5(1) HRLR 57 at 64.
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legitimate. This is because in the previous chapter it was described how consensus analysis is used
by the Court to legitimate its evolutive findings. As a naturally corollary to that, where consensus
does not exist, the Court cannot use it to legitimize (or continue to legitimize the maintenance of) a
particular Convention standard and so where the Court has previously ruled on an issue of
Convention law but Convention has subsequently eroded then the Court cannot artificially lock that
standard in place. This would cast doubt on the idea of consensus standards as some implied
agreement of the member States to amend the Convention. It would also cast doubt on the Court’s
real reason for relying on consensus in its evolutive interpretation and leave the Court open to the
accusation that it is using consensus reasoning as a cover for judicial legislation. However, the author
acknowledges from the outset a number of challenges and assertions made in support of the
counter proposition that evolutive interpretation cannot result in a relative reduction of Convention
standards.3 These arguments will be discussed and evaluated throughout this chapter. However, for
now, those arguments might be summarised as the implication that paragraph four of the
Convention preamble creates an impetus for continued growth of Convention rights and as a
related issue, the so-called ‘ratchet principle’ where legislators should refrain from passing laws that
effectively reduce the level of social protection already offered in its jurisdiction.4 It will also be
suggested that while the Court has yet to admit to having made a (d)evolutive interpretation of the
Convention, it can be speculated that various instances of reduction in Convention standards relative
to previously understood Convention standards in that area have occurred.5 This raises the spectre
of potential Convention (d)evolution already having occurred, and some of these will be discussed

3

See e.g. P Mahoney ‘Judicial Activism and Judicial Self-Restraint in the European Court of Human Rights: Two
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during the course of this chapter, with regards to the territorial reach of the Convention and the
abuse clause under Convention Article 17.6

5.2 Distinguishing (D)evolution from Judicial Retreat

Elsewhere in this thesis a brief working definition of (d)evolution has been offered, for the purposes
of this chapter greater precision is required. In particular it is necessary to make a distinction
between a substantive (d)evolution of the Convention and what might be described as ‘judicial
retreat’. The former concept marks a potentially permanent7 re-evaluation/ ‘lowering’ of a given
Convention standard, while the latter denotes only a recourse of the Court to judicial deference in
the instant case, by not finding a violation of the Convention where it might previously have done so.
It is likely that this will occur through resort to the Court’s margin of appreciation doctrine in a given
case decision. It would be equally possible for the Court to simply not find a violation of the
Convention in a case before it, but for the purposes of clarity of the Court’s judgment it would be
advantageous for it to make its reasoning clear.

Judicial retreat might be argued to stem from judicial deference to the principle of subsidiarity,
whereby the Court is willing to leave an issue to member States to allow them to develop and
inculcate a culture of respect for Convention rights.8 Such a possibility can be seen in the Court’s

6

Article 17 states that: “Nothing in this Convention may be interpreted as implying for any State, group or
person any right to engage in any activity or perform any act aimed at the destruction of any of the rights and
freedoms set forth herein or at their limitation to a greater extent than is provided for in the Convention.”
7
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operation of the margin of appreciation doctrine.9 A potential example of this occurred in the Grand
Chamber’s decision in A, B and C v. Ireland.10 As one may recall from the previous chapter,11 the A, B
and C case concerned the Republic of Ireland’s strict criminal laws on abortion severely restricting
the availability of abortion services and information concerning abortion services. The applicants
alleged that the Irish abortion laws constituted a violation of several of their Convention rights, but
of greatest importance to the Court was the alleged violation of their Article 8 right to a respect for
their private and family life. As noted in the previous chapter the Court considered the high level of
consensus amongst the member States towards a more permissive approach to abortion.12 However,
ultimately, the Court did not find a violation of Article 8 as it found the matter fell within the State’s
margin of appreciation.13 This decision is at odds with the usual approach the Court takes towards
consensus, which was demonstrated throughout the previous chapter. As such it might be suggested
as an example of deference towards the member State/s in question.14

9
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5.3 The Possibility of (D)evolution?

It is firstly important to outline the real possibility of (d)evolution of Convention protection. While
little has been said of the possibility of (d)evolution of Convention standards the general objection15
to its possibility is based upon the fourth paragraph of the Convention’s preamble which
pronounces:

“Considering that the aim of the Council of Europe is the achievement of greater unity
between its members and that one of the methods by which that aim is to be pursued is the
maintenance and further realisation of Human Rights and Fundamental Freedoms;”
(Emphasis added)16

It is true that a reading of the words “maintenance and further realisation of Human Rights and
Fundamental Freedoms” can be interpreted as providing a conceptual bar to possible reduction of
Convention standards through evolutive interpretation. However, a few important observations
must be made about this passage of the preamble. Firstly, it concerns the broader institutional aims
of the Council of Europe (the Convention’s and the Court’s parent body). As such it is not directly
instructive of the aims of the Convention. However, it is reasonable to give it some interpretative
weight with regards the general aims of the Convention and ensuring its interpretation does not
conflict with those aims. Secondly, it is capable of baring more than one meaning. This second point
15

See e.g. P Mahoney, ‘Judicial Activism and Judicial Self-Restraint in the European Court of Human Rights:
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Preamble to the ECHR para 4.
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is particularly important as the alternative interpretation of the word ‘realisation’ that I shall now
propose, is more consonant with the Court’s consensus methodology described in the previous
chapter.

Such a simplistic reading of this passage of the preamble is flawed. It ignores or negates other
possible meanings of the word ‘realisation’ which may also mean: “The action of apprehending in
the mind.”17 This second meaning casts the Convention in the light of a more philosophical pursuit.
Such an endeavour may to some extent be supported by the writing of Professor George Letsas, who,
as previously mentioned, takes a moral reading of the Convention.18 Letsas though seemingly places
the task of what might be termed ‘moral discovery’ upon the Court. However, we must ask how this
fits with the Court’s general approach to evolutive interpretation? It is arguable that in areas of
Convention law, that the Court upholds certain Convention standards based upon the existence of
European consensus, that where such consensus changes to a lower minimum level of protection,
the Court should reflect this in its case law. In other words, it is not the Court that is imposing its
own independent view on whether a certain standard should be included in Convention law, but it is
declaring if the member States have indicated, via consensus, that it is a part of Convention law. In
this way we can see through the process of evolutive interpretation is the Court simply following the
new settlement of European human rights by the member States. In this way evolution/ (d)evolution
may entail the morale judgement of the member States, but for the purposes of this study,
(d)evolution need only mark an interpreted reduction in Convention standards from those which are
tacitly agreed now by member States’ consensus. To date the Court has not stated this is its
approach, however, there is some recent indication that this is possible. When faced with an issue of

17
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the disenfranchisement of incarcerated offenders in alleged violation of Article 3 of Protocol No 1,
the Court in Scoppola v. Italy (No.3) said:

“It does not appear, however, that anything has occurred or changed at the European

and Convention levels since the Hirst (no. 2) judgment that might lend support to the
suggestion that the principles set forth in that case should be re-examined. On the
contrary, analysis of the relevant international and European documents (see
paragraphs 40-44 above) and comparative-law information (see paragraphs 45-60 above)
reveals the opposite trend, if anything – towards fewer restrictions on convicted
prisoners’ voting rights.”19

Although the Court here is not directly stating that it would consider (d)evolving the Convention,
that would seem to be a natural conclusion of what it was saying should European conditions have
changed in favour of the argument presented by the respondent and intervening States. However,
the implication of what the Court said in Scoppola (no.3) is something of an aberration when
compared to the Court’s other statements, those of its personnel (both judicially and extrajudicially.)20
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In Gorou v Greece (no.2),21 a case concerning the Greek prosecutors lack of reasoning for refusing to
prosecute pursuant to Article 6 of the Convention (Right to a fair hearing), the Court majority of the
Grand Chamber found no violation.22 However, while the decision of the majority of itself gave no
indication of a (d)evolution of the Convention two of the dissenting judgments in this case are of
particular interest with regards to the possibility of Convention (d)evolution. Judge Casadevall in his
partly dissenting opinion cited then recent cases of the Court which answered the same question as
Gorou, affirming the need for the prosecutor to give reasons for an appeal on points of law. He then
noted that Gorou in contrast to those cases answered the question in the negative.23 In exposing the
majority’s alleged contradiction of the Court’s previous case law, Judge Casadevall remonstrated
that:

“Acquired rights in the cause of human rights are at least as precious as acquired rights

in other branches of the law and therefore the principle of non-regression must
prevail.”24

Such a statement suggests not only that Judge Casadevall disagreed with the majority in this case
but also that he himself envisaged a ‘principle’ whereby Convention law cannot reduce in scope. Of
course the view of one lone dissenting judge cannot fairly be generalised to represent the overall
opinion of the Strasbourg Judiciary. However Casadevall’s assertion may gain mild support from
Judges Malinverni and Sajo in the same case in their joint partly dissenting opinion. They point out:
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“The present judgment thus constitutes a step backwards in the protection of

fundamental rights that I find both difficult to understand and regrettable.”25

However, this clearly does not go so far as affirming the ‘principle of non-regression’ espoused by
Judge Casadevall, but may indicate resistance or unease with the possibility of (d)evolution.
Importantly from the discussion on consensus in the previous chapter, this would mean that the
judges were, in effect, stopping the ability of member States to collectively come to a different
conclusion on Convention standards where this would result in a perceived ‘(d)evolution’ of the
Convention. This might be described as an inappropriate erosion of their sovereignty to change their
minds.

Further support for the opposition to (d)evolution comes extrajudicially from Judge Garlicki. In an
interview with Kanstantsin Dzehtsiarou, he has said:

“[e]ven if there was a consensus among States that terrorists should be tortured… we should
still say no. There is something about torture in the text of the Convention and we must not
accept any compromises.”26

Such thinking is in-line with the idea that rights have an irreducible core beyond which the right
would lose its essential meaning, proposed by Esin Örücü which will be discussed later in this

25
26

Gorou v. Greece (n3) Partially dissenting opinion of Judge Malinverni joined by Judge Sajo at para 3.
Dzehtsiarou, Interview with Judge Garlicki, cited in Dzehtsiarou (n32) at 203.

237

chapter.27 It may be, however, that in making reference to torture, judge Garlicki was referring to a
‘core’ or ‘fundamental’ aspect of the Convention to which (d)evolution should not apply. The Court
has made clear that the Convention’s Artilce 3 prohibition on torture included is an absolute right
that cannot be qualified. As such it is possible that Judge Garlicki was seeking to keep his views
consistent with this, and so may not be so dismissive of the idea of (d)evolution altogether. However,
general indications from the Court, both judicially and extra-judicially, have tended to lend
themselves towards the view that (d)evolution is illegitimate. Such a view is supported by the limited
discussion of its possibility in academic commentary.28 Mahoney stated:

“…it would not be legitimate to interpret or apply the Convention so as to be an active force
for countering progress in a democratic society. The short-term disadvantage for the
Contracting States in forward-looking evolutive interpretation is that, as one American
writer has put it, progress is a lobster pot: you can go into it but you cannot back out.”29

In coming to this conclusion Mahoney cited Walter Ganshof van der Meersch, the former VicePresident of the Court, who as Mahoney suggests, believed that: “upward progress in the level of
protection afforded [by the Convention] as being an essential, and thus irreversible, characteristic of
[it].”30 Mahoney’s article, published in 1990 in a period immediately after he was working as a
lawyer in the registry of the Court when he was an administrator and so would have inside
knowledge of the Court, is even more relevant now that, as previously noted he is a Judge in the
Court.31 So it seems that while there has been minimal discussion of the possibility of (d)evolution,
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the general sentiment is that it is not possible. However, is it unthinkable to suggest that
(d)evolution is possible, or even necessary, within the model of legitimation that has been suggested
in the previous chapter? If, as the previous chapter suggested, consensus is a leading source of
legitimation of Convention evolution, then the view that the Convention cannot (d)evolve seems at
odds with this model of legitimation. The reason behind this stems from what consensus represents,
which may be described as the inferred consent of the member States to reform the Convention’s
substance. As Kanstanstin Dzehtsiarou points out, the definition of consensus is an “agreement in
opinion; the collective, unanimous opinion of a number of persons.”32 While Dzehtsiarou notes that
in ECHR case law consensus is used to denote a legislative ‘trend’,33 the Court’s use of the word
‘consensus’ in its case law is important. The aspect of the cited dictionary definition suggests an
‘agreement’ which would therefore suggest that the Court in making an evolutive interpretation is
simply interpreting the Convention in line with the generally agreed intentions of the member States
as they are now. However, on a deeper level, rather than a static agreement that from time to time
may change this represents a snapshot of a fluid process of change in the settlement between the
States about the appropriate content of rights in the Council of Europe. If this is indeed the case,
then the almost heretical possibility of (d)evolution further enables the Court to respect and apply
the present intentions of the member States. Although the author acknowledges this possibility may
be controversial, it renders the meaning of evolution as more synonymous with the value neutral
term ‘change’. This then enables the Court to escape the position of being some form of moral
arbiter and instead leaves that role, perhaps more appropriately, to the member States themselves.

In order to further consider the possibility of (d)evolution the converse proposition, that it is not
possible, must be critically analysed. If consensus does provide a measure of legitimacy to the
32
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standard announced by the Court in making an evolutive interpretation, then is that standard
legitimate if European consensus changes to a lower minimum level of substantive protection? In a
model where consensus appears to be the primary indicator of consent by the member States to the
new standard, one might reasonably imply that the member States might passively wish Convention
standards to fall. As such if Convention case law were not to (d)evolve to reflect that, then the
judges might be accused of judicial legislation. This point is well put, albeit in another jurisdictional
context, by former US President, Abraham Lincoln. Lincoln said of the US Supreme Court:

“[The] candid citizen must confess that if the policy of the Government, upon vital questions
affecting the whole people is to be irrevocably fixed by decisions of the Supreme Court, the
instant they are made, ordinary litigation between parties in personal actions, the people
will have ceased to be their own rulers, having to that extent practically resigned their
government into the hands of that eminent tribunal.”34

In essence then the possibility of (d)evolution rests largely on the appropriate constitutional
placement of responsibility for societal reform. The impetus behind Lincoln’s statement is that while
the Courts must rule on legal questions it should not stand in the way of social discourse and
progress by creating immovable legal standards. While this argument is given in the context of the
United States Supreme Court, it is relevant to the issue of (d)evolution because a refusal, by the
ECtHR, to allow (d)evolution where consensus had changed to a different, albeit relatively lower,
standard might signal a denial of the States’ sovereignty to collectively choose the direction of
human rights reform in Europe. Put simply the Court here would be overriding the commonly
understood Convention rights settlement of the member States. This would be overstepping its
34
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position in the Convention constitutional order. As may be recalled from the discussion in chapter 2,
the precise degree of ‘constitutionality’ of the Court is open to individual interpretation.35 However,
it is generally accepted that the ultimate sovereignty lies with the member States. This being the
case it would be reasonable for the Court to yield when the States reach a new settlement as to the
appropriate level of substantive protection of the Convention.

5.4 The Practical Problem with (D)evolution

If one agrees that (d)evolution is at least in theory possible, this does not open the floodgates to a
wholesale erosion of Convention standards. This is because the Convention merely sets minimum
standards of protection member States are required to ensure in their jurisdiction and States are
free to exceed these. However, member States falling short of Convention standards are liable to be
challenged before the Court and found in violation of the relevant Convention provision, although
the Court is not formally bound to follow its previous case decisions.36 In practice this represents a
powerful restraint to (d)evolution. Where the Consensus on the relevant issue is still weak, the
impact on the overall consensus may be proportionately stronger than if the consensus is an
established one. This would mean that it would be more possible for an individual State to engineer
a (d)evolution of the Convention. However, where consensus is well-established amongst the
member States it may be difficult for a State, acting unilaterally, to orchestrate sufficient change in
consensus to successfully argue to the Court for a (d)evolutive interpretation of the Convention.
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Discussion of how a protagonist State may seek support to lower Convention standards is beyond
the Scope of this chapter (this will be discussed in part in the final substantive part of this thesis).
However, this section will consider two theoretical possibilities for the where a Convention
(d)evolution may take place. The first example for discussion concerns where through evolutive
interpretation may lead to the reinvention of the content of a Convention right or the balance of
Convention rights. An example of this might be an evolution of the right to life towards including the
right to die which may from another perspective culminate in the diminution of the protections to
an individual’s life. The second situation occurs for example in the modern terrorist context. Here
the Court is confronted with a phenomenon or situation that it has previously ruled37 on but the
nature of that phenomenon is such that a different approach is needed which may conflict with
Convention rights as they were previously understood.

5.5. Changing Perspective of Rights

It is quite possible and healthy that as time progresses societies in Europe may come to different
moral settlements with regards to the appropriate treatment of individuals in different
circumstances. There are multiple examples of this in Convention case law, for example Dudgeon38
and Marckx39, but what if this new settlement reduces Convention protection relative to the
relevant standard in either the Court’s previous case law or the previous understanding of
Convention rights? A good example of this might be the debate about appropriate end of life
options for those with progressive and degenerative care. To highlight one possible example of this
scenario I will outline the case of Pretty v. UK40 as a case study. From the outset it is important to
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note that the Court did not find a violation of the Convention.41 Dianne Pretty was42 a woman from
Luton suffering from Motor Neuron Disease, a disease which results in progressive deterioration of
the sufferer’s mobility, communication and general quality of life, eventually resulting in death.
Although suicide is lawful in the United Kingdom,43 because of her condition Mrs Pretty was unable
to end her life without assistance. However, assisting someone in committing suicide is prohibited
by the Suicide Act 1971 section 2(1). After exhausting her domestic remedies, Pretty brought a case
to Strasbourg alleging a violation of her Convention rights under Articles 2, 3, 8, 9 and 14. The main
arguments of the case concerned the Articles 2 and 3 issues. These were that the right to life under
Article 2 of the Convention should contain a negative aspect,44 namely a right to the end one’s life,
and that the UK is under an obligation to allow for assisted suicide to avoid a distressing death.45

As previously noted, in Pretty the Court found no violation of the Convention by the UK’s prohibition
on assisted suicide. However, the Court did mention the living instrument doctrine in its
consideration of the Article 3 issue. Here the Court stated:

“While the Court must take a dynamic and flexible approach to the interpretation of the

Convention, which is a living instrument, any interpretation must also accord with the
fundamental objectives of the Convention and its coherence as a system of human rights
protection.”46

41

Ibid at para 42.
The applicant subsequently died on 11 May 2002, two weeks after the communication of the Court’s
decision in her case.
43
Suicide Act 1961 s1.
44
Much as Article 11 of the Convention (the right to freedom of association). See e.g. Young, James and
Webster v. the United Kingdom (App.Nos. 7601/76 and 7806/77) (ECtHR 13 August 1981).
45
See further Harris, O’Boyle, Bates and Buckley (n9) at 205 and 275.
46
Pretty v. UK (n40) at para 54.
42

243

Given that the Court later in its judgment affirmed, in the context of its discussion of the Article 8
issue, that “The very essence of the Convention is respect for human dignity and human

freedom.”47 It is conceivable that should consensus in the future alter towards a more liberal
approach to assisted suicide that the Court might enable a growth of either Article 2 or Article 3
to encompass some aspect of assisted suicide. Whether or not this is the case in reality, if it
were to occur this increase in the scope of Convention protection may also be viewed by some
as a diminution of the protection of the sanctity of life contained in Article 2.

An example of how this might occur from outside Convention law has been described by Joel P
Trachtman. He cites the example of exceptions being made to the rule of sovereign immunity,
reducing it from an absolute rule in international law to a general rule.48 Trachtman calls this process
“revision theory”49 stating:

“Thus, although [Customary International Law] rules may arise despite the existence of a
persistent objector, they may only be revised (downward to be less restrictive) based on a
practice of violation, including opinion juris.”50

In Trachtman’s example of sovereign immunity, this can be seen as an increase in human rights
protection by granting judicial scrutiny and oversight for all in-line with the a Diceyan understanding
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of the rule of law.51 However, taken to a raw extraction a practice of violation of the provision and
opinio juris could be taken as sufficient to create devolutionary consensus. The creation of
customary international law (CIL) is relevant to the operation of the Convention as a living
instrument as the two operate on a similar basis. CIL requires the presence of both opinio juris (the
sense of legal obligation) that the law has changed and adherence to that new standard, whilst for
the Convention to evolve the presence of consensus which is similar to States practice is required.
The main difference between the two occurrences is that in customary international law if a State
persistently objects to the new rule, then they may be an exception to the rule. This is rarely the
case for States that object to a particular approach to the Convention, although one should note the
previous chapter’s discussion of the A, B and C v. Ireland Case.52 However, this might be because
States are free to denounce the Convention53 but not CIL.

5.6 Evolving Exceptions to Rights

Another possibility (d)evolution may occur with regards to evolutive interpretation of the
prescribed exceptions to Convention rights. In this regard the Court’s case decision in Witold
Litwa v. Poland54 is arguably of relevance. Here the Court was faced with the case of a nearly
blind man detained in a ‘sobering-up centre’ in Krakow, Poland after appearing to be under the
influence of alcohol when visiting Krakow Post Office. After an initial medical examination, the
applicant was detained for a period of six hours and thirty minutes, after which he was released
without charge as he had not committed a criminal offence. The applicant complained that the
detention was an arbitrary deprivation of his liberty contrary to Article 5 of the Convention. A
51
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large part consideration of the case hinged on the meaning of Article 5(1)(e) which creates an
exception to the right to liberty for:

“the lawful detention of persons for the prevention of the spreading of infectious
diseases, or persons of unsound mind, alcoholics or drug addicts or vagrants;”55

The majority noted that both the medical and lay definition of the term ‘alcoholic’ refers to a
person who suffers from addiction to alcohol. Nevertheless, the majority of the Court based on
their reading of the ratio legis of Article 5(1)(e) stated:

“The Court considers that, under Article 5 § 1 (e) of the Convention, persons who are not
medically diagnosed as “alcoholics”, but whose conduct and behaviour under the
influence of alcohol pose a threat to public order or themselves, can be taken into
custody for the protection of the public or their own interests, such as their health or
personal safety.”56

Given that the majority of the Court made no mention of living instrument doctrine terminology or
European consensus it is likely that they did not see this as an evolutive interpretation. However,
Judge Bonello in his separate concurring opinion57 disagreed with the majority on the Article 5(1)(e)
aspect of the decision. He argued that the approach of the majority was at odds with the ejusdem
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generis tool of interpretation which would have meant that given the specific classes of exception to
the right to liberty, the Court should have interpreted the class of alcoholics restrictively as the other
exceptions in Article 5(1)(e) refer to continuing circumstances.58

Discussing the majority’s decision as “a quantum leap backwards” in augmenting the supposedly
exhaustive list of exceptions where deprivation of liberty is permitted Judge Bonello made reference
to the living instrument doctrine stating:

“This is a far cry from “interpreting the Convention as a living instrument”. I am all for

expanding the horizons of the Convention, so long as this dilation pursues the purposes
of strengthening the Convention's aims: that of promoting and reinforcing the rule of
human rights law. In the present instance, the result achieved was manifestly the
opposite. It appears to me as judicial activism to restrict the compass of the enjoyment
of human rights. The majority has now vested additional powers in governments to deny
persons their freedom. It has substantially abridged the protection of the individual. This
hardly squares, in my view, with “interpreting the Convention as a living instrument”. 59

A few points for the purposes of this chapter can be derived. Firstly, that Judge Bonello seemingly
supports the view that the Convention is not capable of (d)evolving, but also, and importantly, that
the Court is capable of interpreting the Convention in a restrictive way in favour of member States.
Given that a part of the majority’s reasoning for including temporary intoxication in the meaning of
alcoholic was the impracticability of the police in most cases to be able to ascertain if an individual is
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a diagnosed alcoholic. As such Bonello’s separate opinion serves both to support the proposition
that the Convention cannot (d)evolve, albeit with very limited reasoning, and also underlines the
position that the Court can and has read the Convention restrictively in favour of the member States’
ability to run their domestic affairs. In essence then, the enlarged scope of the exceptions to the
Convention can be seen to (d)evolve the substantive protection of Article 5 of the Convention.

Bonello’s approach was seemingly endorsed by the Judges Rozakis (former Vice-President of the
Court), Spielman (former President of the Court) and Jebens in their dissenting opinion in Kharin v.
Russia.60 This case holds very similar facts to Witold Litwa61 in that it involved the detention of the
applicant in a sobering up centre of the Arkhangelsk Town Police Department following police
attending a call to a disturbance at a local shop in the Oktyabrskiy District. While the majority found
no violation in the case,62 the minority dissenting opinion did. In doing so they noted that in Witold
Litwa the Court had set two requirements not met in the Kharin case.63 Those requirements were
that the person posed a threat to himself or others and that the measure must be one of last resort
after the authorities demonstrated that other measures would prove insufficient. However, the
minority argued that the member State had not achieved either of these requirements and so found
a violation of Article 5 of the Convention. This by itself does not reveal much about the possibility of
(d)evolution, as it can be explained away as a simple disagreement on the implementation of the
Court’s existing case law from Witold Litwa. However, what is curious is that the minority opinion
quotes extensively, the opinion of Judge Bonello in Witold Litwa including his discussion of the
Convention as a living instrument.64 This suggests that the minority disagreed with the majority
approach in Witold Litwa some ten years previously, and further disagree with what they see as a
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loosening of the exception yet further by the majority decision in this case. While this is a minority
decision, it is nevertheless important to note a continuation of the view that Witold Litwa created a
broadening of the exceptions to Article 5 of the Convention. It is also important as it indicates the
views of a former President and former Vice President of the Court, lending further weight to the
proposition that the Convention had (d)evolved. From the broader perspective of what this tells us
about the Convention both as a living instrument and a sort of bill of rights for Europe, we can see
that the Court has yet to make its approach clear to (d)evolution. On one hand the Court seems
capable of unintentionnaly allowing a less cumbersome Convention standard, thus enabling it to be
more practicable for member States. On the other hand the Court appears uneasy with reducing the
protection of individuals from interference from the State. This would depict that the Court is
struggling between two goals of ensuring respect for the practical issues faced by the member States
in fulfilling their Convention obligations, and with ensuring a robust protection of individuals’
Convention rights in the face of State actions to the Contrary. It is important that in doing so, that
the Court takes into account the Convention’s human rights values and the general approach of
member States in this area in coming. Most importantly it gives a clear explanation of the reasoning
for its decisions and whether or not it see them to include ‘(d)evolutive interpretation’.

5.7 New Circumstances Necessitating New Legal Approaches

As is well-known the Convention was concluded on 4th November 1950 and entered into force on
the 3rd September 1953. Since then, despite the Convention and its judicial machinery undergoing
reform, the main substantive rights contained remain unchanged. However, the circumstances
surrounding the Convention have changed considerably with new technological discoveries and new
understanding of the world and morality. In general this has led to an increase in the declared
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content of the Convention, often through evolutive interpretation. This section asks what happens
when a circumstance arises which the previous case law settlement of the Convention is ill-equipped
to deal with. The example used here is the context of terrorism and security. Terrorism is not a new
concept and the Court has been seized of the matter from the earliest days of the Convention such
as in the very first case to come before the old Court: Lawless v. Ireland.65 However, while it has
been said that “[t]he Strasbourg jurisprudence reveals that the States have some leeway within the
Convention itself before having to contemplate invoking Article 15 in the context of there being a
‘public emergency threatening the life of the nation’”66 the new threat of global terrorism from socalled ‘Islamic extremists’ however is arguably different to that which was faced previously. In fact
the nature of the terrorist threat, or as the response is sometimes referred to, ‘the war on terror’
has been described as:

“No one-in any country, big or small- has figured out how to successfully respond to
terrorism. This is due in part to the elusive nature of ‘terrorism’ as enemy. What does one
attack and how does one know when victory (or defeat) happens? Those who launch a ‘war
on terror’ promptly encounter such difficulties.”67

As such the ordinary mechanism of Article 15 for derogating from certain Convention clauses68 and
existing allowances mentioned may not be enough to counter this new form of terrorism. One
possible example of this is with regards to the ability of a member State to deport the national of
another State where they face a real risk of torture or inhuman and degrading treatment. This
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principle was established in Chahal v. UK69 and has posed problems for member States wishing to
deport terror suspects. In the face of the new threat of terrorism the Court has arguably ‘watered
down’ Convention standards. One such way of doing this with regard to Chahal’s ‘real risk’ test
occurred in the case of Saadi v. Italy.70 In this case the Italian government wanted to deport a
Tunisian arrested on suspicion of involvement in international terrorism contrary to Article 270 bis of
the Italian Criminal Code among other offences. The Milan Assize Court found that his activities did
not constitute terror offences but nevertheless constituted conspiracy and sentenced him to 4 years
and 6 months imprisonment, after which he would be deported.71 However, because he was a
Tunisian national he argued that he would suffer a real risk of torture if he was sent back, as it was
common knowledge that those suspected of terror activities were subject to torture, contrary to the
Chahal test.72 The Italian Government submitted that it had sought and received diplomatic
assurances regarding the prohibition and punishment of torture.73 The Court accepted the general
risk of torture that the applicant may be subject to and rejected the Government’s assertion of the
diplomatic assurances as to the prohibition of torture in Tunisia as it was only given in a note verbale
restating the Tunisian laws which the Court had already noted that were insufficient of themselves
to assuage the real risk of torture. However, it can be argued that the Court altered its previously
absolute view of Article 3 by saying:

“Furthermore, it should be pointed out that even if, as they did not do in the present

case, the Tunisian authorities had given the diplomatic assurances requested by Italy,
that would not have absolved the Court from the obligation to examine whether such
assurances provided, in their practical application, a sufficient guarantee that the
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applicant would be protected against the risk of treatment prohibited by the Convention
(see Chahal, cited above, § 105). The weight to be given to assurances from the
receiving State depends, in each case, on the circumstances prevailing at the material
time.”74

This could be argued as an evolutive interpretation of the Convention in order to fit the needs of
European society in the midst of contemporary terrorism. However, as this ostensibly reduces the
protection of the individual with respect to Article 3 of the Convention, if it was indeed an evolutive
interpretation, then it would amount a (d)evolution. While as previously reported, the possibility of
(d)evolution has been presented as an illegitimate evil to Convention interpretation,75 here the
(d)evolution can be seen as more of a grey area. While it is true that the individual’s protection is
lessened, this (d)evolution would allow for deporting people who pose a threat to the relevant
member State, while ensuring the appropriate protection of the applicant’s Article 3 rights
immediately post deportation. This approach seems to be in keeping with the important concept
that the Convention should be ‘practical and effective’.76 If this is so then the ability for States to
effectively manage threats within their jurisdictions enables them to protect the rights and freedoms
of other people within their jurisdictions while ensuring the protection of individuals.

The Court’s approach in Othman (Abu Qatada) v. UK 77with regards to diplomatic assurances mimics
that of its approach in Saadi. In this case a Jordanian national resident in the UK and well-known for
his outspoken advocacy of extremist views was the subject of attempted deportation to his home
State. However, he argued that he had been tried in his absence on terror charges and would be at
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both a real risk of torture and inhuman and degrading treatment and an unfair trial contrary to
Articles 3 and 6 of the Convention. The UK Government had sought diplomatic assurances that he
would not be subject of such treatment and thus argued that the assurances they had received
would act to remove the risk of such occurrences. The Court here cemented the possibility
suggested in Saadi that diplomatic assurances could remove the real risk of breaches of Article 3 and
6 by stating:

“In a case where assurances have been provided by the receiving State, those

assurances constitute a further relevant factor which the Court will consider. However,
assurances are not in themselves sufficient to ensure adequate protection against the
risk of ill-treatment. There is an obligation to examine whether assurances provide, in
their practical application, a sufficient guarantee that the applicant will be protected
against the risk of ill-treatment. The weight to be given to assurances from the receiving
State depends, in each case, on the circumstances prevailing at the material time”78

However in Othman, after considering all of the relevant factors the Court ruled that the
diplomatic assurances would remove the risk of ill treatment and as such found no violation of
Article 3 of the Convention.79 Ultimately this did not lead to Othman’s deportation as the Court
found a breach of Article 6 of the Convention.80 What this demonstrates is that while the Court
will exercise scrutiny of the diplomatic assurances. The mere paper existence of diplomatic
assurances will not remove the applicant’s complaints under the Convention but the Court
effectively removed the bar from deportation in this case, thus weakening the absolute
78

Othman (Abu Qatada) v. UK (n77) at para 187.
Ibid at paras 205 and 207.
80
Soering v. the United Kingdom (App.No.14038/88) (ECtHR 07 July 1989) at para 113.
79

253

protection of the Convention in this regards. This may suggest that the Court is taking a deeper
view of Convention rights by supervising the suitability of special arrangements between
member States and recipient States. In doing so it is enabling an effective protection of the
rights of the individual and or wider society in the member States. This may be seen as a
diminution of Convention protection or an underlining of the Court’s Constitutional supervisory
role of the member States compliance with the Convention.

5.8 What are the Limits to (D)evolution?

If one accepts that (d)evolution is possible in Convention law, then it is important to consider what
are the limits to this function? This section cannot provide an absolute answer to this question as
this would be a task for the Court to achieve in individual cases coming before it. However, what this
section will set out to do is to provide some guidelines as to where such limits might lie, before
which it would be for the member States to negotiate and conclude a formal amendment to the
Convention.

As noted, the precise nature of the Convention’s aims are unclear, and the appropriate level of
protection depends on the degree to which one sees the Convention as a type of human rights
constitution for Europe.81 The more one sees the Convention as encapsulating the human rights
basic law of Europe then the greater the degree of standard setting the Court may wield to resist a
(d)evolutionary consensus. Unfortunately, as the Court has largely followed a consensus model of
evolutive interpretation82 this suggests the Court has tacitly accepted that its supervisory role over
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the member States adherence to the Convention, is not absolute in the sense of placing it above the
member States in the international constitutional hierarchy of the Council of Europe.83 This too is
also borne out by the fact that the Court itself does not have the power to enforce its judgments and
instead relies on the goodwill of the member States,84 both individually and collectively within the
Committee of Ministers. As such it was theorised in chapter 2 that the Court holds a form of
persuasive constitutional authority.85 Herein lies a point of contention with the Court’s rulings, that
it is not always clear to what extent the Court is legitimately free to control the actions of the
member States through its rulings. This may necessitate a constructive dialogue between the Court
and the various Council of Europe institutions to ensure mutual cooperation on Convention matters.

Chapter 2 of this study considered the broader nature of the Convention and some of the original
aims of its founders.86 While it was not possible to objectively define a singular, comprehensive and
over-arching aim for the Convention.87 However, what was clear is that from the inception of the
Convention it was unambiguous that an over-arching aim was to prevent a return to the occurrences
similar to atrocities experienced during World War 2.88 If the Court were to validate a decline in the
consensus standards to sufficiently facilitate atrocities such as those carried out in Nazi Germany,
then this would go against this fundamental aim of the Convention. In this sense Esin Örücü’s
concept of an irreducible core of a right is relevant.89 Where either the substance of the right is
reduced too far or it is made all but impossible to benefit from the right then this would render the
right an effective nullity. As such it would not be possible for the Court to (d)evolutively interpret a
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Convention clause this way. This proposition is supported in Convention case law. One example is
that the Court in its landmark Golder v UK case90 affirmed the relevance of the Vienna Convention on
the Law of Treaties (VCLT)91 to the interpretation of the Convention,92 such a (d)evolution would
seem to break with its canons of treaty interpretation. This is because Article 31 of the VCLT states
that:

“(1) A treaty shall be interpreted in good faith in accordance with the ordinary meaning to
be given to the terms of the treaty in their context and in the light of its object and
purpose.”93

The VCLT’s explicit mention of treaty context to some extent affirms evolutive interpretation and is
silent on the point of (d)evolution. However, the VCLT’s explicit inclusion of the object and purpose
of a treaty supports the proposition that there is a floor below which the Court cannot permit the
Convention to (d)evolve. Further the Court has previously stated that “…[t]he Convention is
intended to guarantee not rights that are theoretical or illusory but rights that are practical and
effective”94 as such if the rights were made illusory this would infringe on the core right and the
Court should, at least in theory, reject such a (d)evolution. One might speculate that given the
Convention’s post-war genesis discussed in chapter 2, that this minimum would at least be the
atrocities experienced and leading to the conditions in Nazi Germany. In this sense one can
distinguish, as Professor Letsas does, between the abstract intentions of the founders to promote
human rights and the concrete intentions to safeguard Europe from human rights violations
90
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experienced in the Second World War.95 An purposefully exaggerated example of a (d)evolution that
would not thus fall foul of the ‘concrete intention’ test would be the blanket internment of all
Muslims due to a European backlash against perceived terror threats from radical Islamist groups.
This would be akin to the internment of Jews and other groups regime during the second world war
and would thus be a (d)evolution too far of Article 5 of the Convention.

However, as noted, the precise nature of the Convention’s aims are unclear,96 and the appropriate
level of protection depends on the degree to which one sees the Convention as a type of human
rights constitution for Europe.97 The more one sees the Convention as encapsulating the human
rights basic law of Europe then the greater the degree of standard setting the Court may wield to
resist a (d)evolutionary consensus. Unfortunately, as the Court has largely followed a consensus
model of evolutive interpretation, this suggested the Court has tacitly accepted that its supervisory
role over the member States adherence to the Convention, is not absolute in the sense of placing it
above the member States in the international constitutional hierarchy of the Council of Europe.98
This too is also borne out by the fact that the Court itself does not have the power to enforce its
judgments 99and instead relies on the goodwill of the member States,100 both individually and
collectively within the Committee of Ministers. As a result if the Court is to resist finding a
(d)evolution of the Convention then it must give clear explanation of why it is doing so, grounded in
the original aims of the Convention and consensus methodology to persuade the member States and
the Committee of Ministers of the legitimacy of its decision.
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5.9 Conclusion

In principle, if the Court is to continue to maintain its approach that utilises European consensus to
legitimate its evolutive interpretation, then the reduction of that consensus must, at least in theory
raise the potential for the Convention evolution to relatively reduce Convention standards.
Objections based upon the meaning of the words “maintenance and further realisation” in the
preamble fail101 to consider that firstly this is mentioned as the aim of the Council of Europe and not
the Convention itself. While it is reasonable to assume that the Convention was created to further
the aims of the Council of Europe this falls short of emplacing responsibility for their fulfilment of
them upon the Convention and its enforcement machinery. They also negate the possibility that the
term ‘further realisation’ does not necessarily mean an increase but can be taken in a more
philosophical pursuit of coming to a more optimal settlement in the relevant areas of human
rights.102 This latter conception of human rights, which is more akin to the Letsas’ moral reading of
human rights.103 However, unlike Letsas what seems clear from the Court’s approach and the
general value State sovereignty is given in international law is that it is the member States who come
to this conclusion and this is then declared by the Court. Therefore where the States together come
to a different settlement it whether that entails a higher (ordinary evolution of the Convention) or
lower ((D)evolution of the Convention the principle rationale behind the Court’s interpretation
remains the same. That rationale being that the Court’s interpretation seeks to find the meaning of
the Convention according with the consensus within the member States. However, in coming to such
an interpretation the Court must guarantee that any interpretation meets or exceeds the minimum
content of the Convention text. Any (d)evolutive interpretation must not allow for reduction ad
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absurdum to occur by over-pandering to an inference of the member States intentions over the
concrete intention in creating the Convention and the core meaning of the right below which it
becomes an empty shell.104 To do so would create the perverse situation where a human rights
treaty created to protect from a recurrence of the horrors of World War 2 not only allows for them
to happen but also legally validates them in Convention law. Additionally to this textual limit to
(d)evolution, before this safeguard is needed, the Convention’s substance is also protected by the
practical difficulty of engineering a sufficient shift in consensus before being found in violation of the
Convention. As such the Convention’s ‘collective pact against totalitarianism’ nature105 is likely to
continue to safeguard Convention standards in the face of so-called ‘(d)evolution’.
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Chapter 6: Checking the Convention: A Balanced system of Controls on
the Court?

“A Criticism that people tend to make about Strasbourg is that there is a ‘democratic deficit’:
they say that decisions made by state’s elected legislators, or by its constitution or
constitutional court, can in effect be overturned by a court which is an unelected body and
whose decisions cannot be appealed to any other body.”1
(Mary Arden LJ, Head of Judicial Relations for England and Wales)

The above quote highlights both the risks of the Court overstepping its appropriate place in the
Convention separation of powers, but also what can be described as a dialogical deficit in the
Convention system. Amidst criticism that the Court has overreached its assigned role in the
interpretation and application of the Convention and stepped into the role of a ‘quasi-legislator’, this
chapter asks what checks and balances there are on the Court. The reader may then make their own
informed assessment on the sufficiency of checks and balances on the actions of the Court. However,
overall it is suggested that the existing system of checks and balances is unreliable as many of its
facets are discretionary in nature and cumbersome in practice. This lack of reliability means that
within the current system of checks and balances exists the potential to constrain a ‘wayward Court’,
it is unlikely to garner the confidence of the member States in the legitimacy of the Court and the
Convention system.2 Such a proposition may be speculated to have led to the current hostility in the
UK to the Convention system as mentioned previously in this thesis. Furthermore the present
1

M Arden, ‘A English Judge in Europe’, (Neill Lecture: 28 February 2014) Available at
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Battle for the Soul of the ECHR’, (2010) 2(2) Göttingen Journal of International Law 589 at 274.
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system of checks and balances does little to ensure the effective and timely dialogue between the
Court and the member States. It may therefore seem that some reform is useful potentially avoid
misconceptions and diffuse existing tensions previously discussed in chapter 1.

This chapter describes the Convention’s enforcement machinery and system of checks and balances,
discussing the overall sufficiency of the collective package of checks and balances. In doing so where
flaws in the individual aspects of the Convention system of checks and balances are identified,
suggestions for improvement will be made, such as a system of provisional judgments. In the latter
section of this chapter more general suggestions for reform of the Convention system of checks and
balances will be critically assessed as to their effectiveness and appropriateness in the Convention
system. Overall it will be posited that the precise package of reforms will be down to the member
States to decide and the views on the best mixture of reform methods is open to interpretation.
However, the most effective reforms are likely to be commensurate and complimentary to the
nature of the Convention and the Court’s role in interpreting it, and lead to clear communication
between the arms of Convention law.

6.1. The Convention System: Setting out the Basics

This section, unashamedly but briefly, sets out the basics of the Convention enforcement machinery.
While it is recognised that for many readers this will come as something of a statement of the
obvious, it is nevertheless necessary to set the scene for the ensuing analysis of the problems with
the Convention’s system of checks and balances. The original Convention, prior to its various
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amendments and especially optional protocol 113 set out that there would be a Commission of
Human Rights and later a Court of Human Rights. However, neither of these would have the power
to order all member States to make changes to their domestic legislation.4 Instead the Old
Commission would prepare a report with recommendations to be considered by the Committee of
Ministers (CoM.) Crucially at this stage, the reports of the Commission were not binding and instead
the CoM would vote whether or not to accept the recommendations of the Commission. Decisions
of the Court of Human Rights at the time were binding, but as previously mentioned in chapter 2 the
Court was not an original feature of the Convention and it was not compulsory when it was set up in
1959.5 After the entry into force of protocol 11 there has only been one authoritative body to
adjudicate on matters of Convention law and that, of course, is the Court (now a full-time
institution.)6 However, the ‘new’ full time Court, whilst having compulsory jurisdiction,7 does not
have responsibility (or status) to enforce its rulings. Instead that task is left to the CoM8 with no
sanction if they choose not to enforce the Court’s rulings.9 In that way it can be said that while the
Court’s rulings are legally binding on the State/s to whom are parties to the case, in practice whether
they are enforced may fall within the discretion of the CoM.

3
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6.2. Checks and Balances Mechanisms

6.2.1 Political Discretion in the Committee of Ministers

As mentioned, judgments of the Court are transmitted to the CoM for it to supervise their execution
by the member State/States to which they have been issued. However, the CoM face no sanction
should they allow a member State to get away with not complying with the judgment of the Court.
This in a way is analogous to a jury’s discretion to find a defendant not guilty despite clear and
unequivocal evidence of their guilt. Here the Court clarifies the law but nevertheless the CoM, as a
jury in this analogy, has the ultimate discretion whether to supervise implementation of the
judgment effectively or effectively ignore it. In fact the nature of this stage of a case has been
described in a leading academic text book in the following terms:

“The process is not an adversarial one. It is based essentially on peer pressure and political
persuasion exercised within a forum of where there is a genuine commitment to effective
enforcement of judgments, but also on a commonality of political interest and often a selfinterested tolerance of practical problems associated with execution.”10

What this means is that while the member States generally try to work together to ensure
implementation of the Court’s decisions, political exigencies may dictate that this is not always so.
However, one potential benefit of this process is that an effective ‘non-supervision’ of the Court’s
decision/s might form powerful feedback to the Court. This would let the Court know that the

10

DJ Harris, M O’Boyle, EP Bates and CM Buckley, Harris, O’Boyle & Warbrick: Law of the European Convention
on Human Rights, (Oxford University Press 2014, 3rd Edn) at 180.
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member States, through their representatives in the CoM, do not agree with the Court’s case
judgment, which the Court might take into account in future decisions.

Should the CoM be faced by a recalcitrant member State, its ultimate sanction is to ask that State to
withdraw from the Council of Europe (CoE) and should the State fail to do so, deem it to have left.11
Effectively this means that the ultimate sanction of the CoM is to expel a State from the CoE and the
‘Convention club’.12 However, this is an extreme and highly undesirable option which may have
potential political consequences. To date compliance with the Court’s decisions has been remarkably
high13 and so the CoM has not been particularly challenged as to how it would react in what would
likely be a politically charged environment where a State outright refuses to comply with a ruling of
the Court against it. However, the recent prisoner voting cases14 have led to a well-publicised
political furore in the UK with Members of Parliament passing an early day motion in the House of
Commons not to give prisoners the right to vote, in effect stating a position not to implement the
decision of the Court.15 While this motion is not a binding motion and the UK has yet to officially
refuse to implement the judgment it is notable that it has yet to do so,16 and to date the CoM has
done little but posture its concern at the UK’s omission. The UK’s omission to address its systemic
11
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failure to allow some prisoners to vote resulted in the Court issuing a pilot judgment in 2015 in
which it combined 1015 applications together and quickly found a violation of Article 3 of the First
Protocol of the Convention (the right to free elections.)17 This may suggest that the Court had lost
faith in the efficacy of the CoM to ensure the implementation of its 2005 Hirst v. UK (No.2)
decision.18 However, perhaps to avoid stepping on the toes of the CoM, the Court found its finding of
violation sufficient to achieve just satisfaction in the case. In effect in this case, apart from the
political embarrassment of a mass finding of violation, the UK has so far escaped tangible sanction
for its breach of the Convention. Such discord between the Court and the CoM, however, may
indicate a deeper problem of lack of constructive dialogue between the two institutions. This is
occurs where the CoM representing the member States disagrees with the Court’s decision but the
Court feels its decision should be implemented but is unable to get the support of the CoM to do this.
Such discord may suggest a need for greater communication and understanding between the two
institutions in order to raise the efficacy and legitimacy of Convention law.

What it means if the CoM fails to take action, as it appears to have done with respect to the UK’s
non-compliance to date with the Hirst (No.2) judgment, is open to interpretation. However, one
possible capability of the CoM’s discretion not to robustly supervise implementation of the Court’s
judgment, may be a method of informally checking the Court’s judicial reach. The problem with this
is that it is unreliable and may be construed as arbitrary by member States. In the case of Prisoner
voting in the UK, the CoM’s ineffectiveness has failed to assuage feelings of ‘mission creep’ in
Convention law.19
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6.2.2 Convention Amendment

Amendment of the Convention has been discussed earlier in this thesis.20 Previously these
amendments in the form of protocols to the Convention, have been to increase the Convention’s
scope or improve the functioning of the Convention machinery.21 However, this need not be the
case. Member States collectively have the ability to amend the Convention in a way that might
either diminish the scope of the Convention or reduce the accountability of States for breaching
their Convention obligations. The process of amending the Convention, like other international
treaties, is cumbersome. Amendment requires the signature and ratification of all member States
(47 at the time of writing.) A good example of the difficulty in successfully amending the Convention
comes in the form of protocol 14.22 The aim of Protocol 14 was to amend the control machinery of
the Convention to enable a more efficient processing of applications.23 However, Professor Bowring
points out that Russia resisted this change thus severely considerably delaying the reform process.24
As a temporary fix to this delay the Legal Affairs and Human Rights Committee of the Parliamentary
Assembly of the Council of Europe recommended the adoption of a new Protocol No. 14bis which
would not require unanimous ratification to come into force and would only be binding on those
parties that ratified it.25 Although primarily developed as a way of increasing the Court’s efficiency in
dealing with ill-founded or simple and repetitive cases,26 Protocol 14 contains a clause that has the
potential to diminish Convention protection. That clause is Article 12 which amends the main
Convention text to require the Court to declare inadmissible cases where:
20
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“the applicant has not suffered a significant disadvantage, unless respect for human rights as
defined in the Convention and the Protocols thereto requires an examination of the
application on the merits and provided that no case may be rejected on this ground which
has not been duly considered by a domestic tribunal.”27

While the clause in its preambular context sounds innocuous enough, it was adopted after the High
Level Conference of the CoM at the behest of the United Kingdom’s chairmanship of the same
body.28 The UK had for some time been voicing considerable discontent and scepticism of the Court
and as such when viewed in this light, it is possible that the motives behind the change in
admissibility criteria were to limit the ability of the Court to ‘micro-manage’ the domestic
arrangement of the member States. However, such a change may also be a re-settlement of the
working relationship between the Court and the member States. This may ensure clearer separation
of roles to enable the Court and the member States to work together with less misunderstanding
about whether they or the other party are over-stepping their role. In a sense then treaty
amendment can be done in keeping with the evolution of the member States’ desired constitutional
status for the Court and the Convention to improve dialogue and their working relationship.
However, it may also be a simple measure to reprimand and restrain a court they see as
aggrandising its role, which might ultimately damage the credibility of the Court.
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While the discussion of the change of the admissibility criteria in Protocol 14 is speculative, a more
recent example of a change in the relationship between the Court and the member States can be
seen in the adoption of Protocol 15.29 Protocol 15 for the first time amends the Convention to
include specific mention of the margin of appreciation doctrine, which was previously only a judicial
discovery of the Court with no specific reference in the Convention text. 30 As, at the time of writing
this protocol has yet to enter into force, it remains to be seen whether this will act only as a formal
amendment with no effect on Convention adjudication. However, what can be said is that this has
the potential to limit the effective reach of the Convention to applicants as more matters are left to
the self-interest of the member States. This may then be seen, to some extent, as a way of checking
the Court’s power. However, from another perspective, and this seems to be supported by the
academic literature and the extra-judicial writings and speeches of the Strasbourg Judges as a resettlement of the constitutional roles31 of the Court and the member States in ensuring the effective
protection of Convention rights, respectively. This resettlement of the division of roles between the
Court and the member States, like other amendments to the Convention has both the power to
check or promote the Court’s power. However, more broadly it has the potential to clarify the
working relationship between these two arms of Convention law and could act as a form of dialogue
reducing confusion between the Court and the member States. This though will very much depend
on the nature and implementation of the amendment.
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6.2.3 Non-Compliance

Of the few unilateral options open to member States who are displeased with the Court’s rulings
non-compliance has already to some extent been considered. Though non -compliance to the
Court’s rulings is rare, and to date there have been no express refusals at State level to there are
notable examples of State reluctance to implement adverse decisions against them. The most
notable is the previously cited ire from the United Kingdom with regards to the so-called prisoner
voting cases stemming from the Court’s decision in Hirst (No.2) v. UK. 32

It is helpful here to provide a little more by way of a brief background to this saga. However, such
background will be brief in order to avoid unnecessary divergence from the topic of checks and
balances at hand. The Court in Hirst (No.2) v. UK33 ruled that the UK’s blanket ban on those
incarcerated in the UK at the time of an election under S8 of the Representation of the People Act
2002 is a disproportionate interference with the right to hold free and fair elections pursuant to
Article 1 of the Third Protocol of the Convention. However, because the UK had failed to implement
the judgment and change its laws further violations occurred and resulted in a further application
against the UK being heard in the case of Greens and MT v. UK34 of 2010. The issue of the UK’s noncompliance was not per se the main discussion of the Court’s communicated decision. It was clear to
the Court that the UK had not done anything to remedy the violation found in Hirst so extensive
discussion was not needed on the substantive point of violation. Instead the Court focussed its
reasoning on whether the situation was suitable for it to utilise its pilot judgment procedure in order
to directly require the UK legislature to bring forward proposals to remedy its legislation in
compliance with the Hirst v. UK (no.2) ruling. The UK later controversially applied to appeal this
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decision to the Grand Chamber but its application was rejected.35 As other similar cases from other
member States were going to be heard by the Court, the CoM agreed to suspend the UK’s obligation
to amend its legislation until those cases had been decided to clarify what standard was required of
the UK. However, after communication of those decisions the UK still did not bring forward
proposals to amend its legislation, resulting in the Court, reinstating the cases it had struck from the
Court’s list and hearing them as a single conjoined case.36 Here, though the Court seemingly backed
down on the issue in practice, whilst re-affirming the substantive principle that subject some
qualifications prisoners must not be disenfranchised because of their incarceration. The Court found
a violation of the Convention but held that this finding itself was a sufficient remedy for the
applicants.37 What this means is that should the CoM fail to take action on the UK’s failure to take
measures to reprimand the UK’s omission to change its law there will be no independent judicial
check on the UK in this regards. This undoubtedly leads to a diminishing of the Court’s authority.
However, while this method is completely at the discretion of the member State, subject only to its
own internal political concerns that it is illegal in international law.38 Where this occurs too
frequently it may raise broader concerns that compliance with Convention law and the Court’s
rulings for member States is optional. Such a possibility has the potential to bring the Convention
into disrepute as members may come to see compliance with their Convention obligations as
optional, as opposed to their membership itself of the Convention which of Course is optional.
Although elsewhere in this study and indeed this chapter dialogue has been implicitly suggested to
be a positive phenomenon, in this situation the costs and benefits of it are more open to
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interpretation. The clear signal to the Court that the member State or States are unhappy may be
useful in signposting to the Court that it needs to exercise more discretion in future matters or give
better explanations. However, it could create an antagonistic relationship between that member
State, the Court and potentially the CoM. Far from being a form of dialogue that might, in the longterm, benefit the legitimacy of the Convention and the Court this would likely result in a diminution
of the authority of Convention law and lead to the reduction of the Court’s ability to protect
Convention rights.

6.2.4 (D)evolution

Discussed in the previous chapter, the possibility of Convention (D)evolution may be act as a form of
check on the growth and/or operation of Convention law. As discussed, if it seems that the primary
indicator of evolution and thus organic growth of Convention obligations as, declared by the Court,
is tenured upon a pro-evolutionary consensus among member States, then if the development of
that consensus stops or reverses then so too should the Court’s evolutionary expansion of
Convention rights. This is because the member States are implicitly communicating their intention
for the substantive content for the relevant Convention standard. In this way an implicit form of
dialogue has taken place by the member States to the Court. However, as discussed in the previous
chapter, it is likely to be difficult for a singular State to engineer a (d)evolution of the Convention.39
This is both a good thing and a bad thing as regards the system of checks and balances is concerned.
It reduces the effectiveness of this method to hold a renegade Court in check. As such it makes this
aspect of the system of checks and balances ineffective in all but the most concerted efforts of the
member States to come to a new settlement of Convention law. However, the relative difficulty to
engineer a (d)evolution of the Convention can be seen as an important aspect of the protection of
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the Convention. If one State could engineer a (d)evolution of the Convention it would render the
Convention void of its protective qualities as instead of a violation being declared, the Court would
simply find the Convention to have (d)evolved leaving the applicant without remedy. Although this
chapter primarily points towards checking and balancing the powers of the Court, it is important not
to lose sight that the Convention is a collective system of human rights enforcement.40 This is very
important as it can be said that its modus operendi is to ensure the protection of European human
rights from an erosion in standards such as that experienced in Nazi Germany by way of ensuring
members are loosely bound to a European average.41 So for a single State or small group of States to
effectively be able to ‘lower’ the human rights legal settlement afforded by the Convention would go
against the Convention system of law and would infringe on the ‘core’ of the relevant Convention
rights.42 In this situation where a fundamental disagreement between one or a small group of
Convention States occurred where the State/s were not prepared to submit to the Court’s authority,
then it would be more appropriate for them to withdraw from the Convention. Currently though,
and as shown in the previous chapter, this possibility is unlikely to be effective due to judicial
resistance to it.43

6.3. Existing Checks and Balances Conclusion

The existing system of checks and balances appears to some extent, capable of controlling the
actions of the Court. However, because of its non automatic nature, calling it a ‘system’ of checks
and balances amounts to a mischaracterisation of the situation. Perhaps due to the rush and
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enthusiasm to put together a working human rights convention in the post-war era,44 and the ad hoc
reforms to the Convention overtime, no coherent institutional strategy for checks and reforms
appears to have developed. This is understandable also from the original structure of the Convention
as States essentially had much greater unilateral control over their convention obligations. However,
the balance of authority to interpret and adjudicate Convention compliance gradually shifted from
member States to the centralised system of adjudication we see today with a permanent Court with
compulsory jurisdiction45 to hear individual petitions,46 and confusion and misconception
surrounding some of the Court’s interpretation have come to the fore. It thus seems a new
assessment of the system of checks and balances has become necessary to ensure confidence in
Court’s status and restore understanding and dialogue in the Convention system. Currently if the
Court oversteps what the member States collectively think is its appropriate role, it is far from
guaranteed that its actions will be kept in-check and those checks may appear to be somewhat
antagonistic in nature. Considering this assessment of the existing Convention checks and balances,
the next part of this chapter considers the effectiveness and appropriateness of various reforms that
have been suggested for the Court.

6.4. Checks and Balances Reforms Considered

In the previous section the effectiveness of the existing Convention checks and balances has been
considered and brought into sharp relief. If one is of the opinion that reform is needed, then the
next question, logically, is what should be done to improve it? This is not a new topic and
commentators and judges speaking extra-judicially have made suggestions on reforms that might
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increase the legitimacy, or at least acceptability by member States, of the Court’s case law.47 This
section considers some possible methods of reform against the existing system of checks and
balances and evaluates their likely impact and suitability in the context of the Convention’s broader
aims to protect European human rights. It is suggested that if these reforms are to work and to
restore confidence in the Convention system then they will need to aim to address
miscommunication and confusion in the Convention’s dialogical model.

Among the suggested reforms are a system of provisional judgments; requests for preliminary
rulings; a move towards a more ‘constitutional court’ model of adjudication where the Court would
only deal with the most serious cases that set general principles of Convention law and qualified
majority decision making in the Court. It has also been proposed elsewhere that the UK could
renegotiate its relationship to the Court so that the Court’s rulings against the UK would be advisory
only.48 Other possible options for reform are altering the Convention preamble to reflect a more
subsidiary nature and changing amending the specific Convention clauses to make expressly clear
the desired settlement of Convention law in that area. It may also be possible to amend the CoM’s
monitoring framework to create a jurisprudence review panel separate from the function of
supervising the execution of judgments by member States. Overall however, one theme of
evaluation for these different potential reforms is whether they improve the dialogical relationship
between the Court and the member States’ institutions, improving the effectiveness of subsidiarity
in the Convention system.
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6.4.1. Provisional Judgments

Lady Justice Arden, Head of International Judicial Relations in England and Wales and former ad hoc
judge at the Court of Human Rights, has suggested a system of provisional judgments for the Court.49
As proposed by Arden LJ, this system would mean that when the Strasbourg Court’s decision would
‘significantly develop its jurisprudence’ then it would not issue a binding decision but communicate a
provisional judgment.50 This provisional judgment would contain details of how the Strasbourg Court
proposed to develop Convention law giving national Court’s an opportunity, “and a generous period
of time” to give their feedback on the practicality of this development.51 However, successive
reforms of the procedural machinery of the Convention have placed great importance on ensuring
the efficient running of the Court’s case docket.52 It has been acknowledged for some time that the
Court has been suffering under the strain of an overload of cases.53 As such it already takes a
considerable time to reach a full hearing of the Court even at chamber stage.54Any additional delays
in the process of obtaining a decision in a case would therefore be undesirable. Such delays are not
likely to solely exist on the Strasbourg level. This process would create an additional burden on the
judicial capacity of the member States, some of whom have previously been held in violation of
Article 6 of the Convention for excessive length of their proceedings.55
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It should also be noted that the make-up of the judiciary to some extent reflects the member States
by virtue of having one judge elected to the Court from each member State.56 This alongside the
Court’s programmes of secondments into the registry are likely to ensure a reasonable reflection of
the views of the national legal systems in ECtHR decisions. Furthermore the potential for improved
practical knowledge from member State judiciaries could be achieved through the existing
mechanisms if member States were to make a concerted effort to ensure the experience and skills of
their judicial candidates. However, if one views the potential, practical gain from this measure,
higher than the cost of slower decision finalisation, this method may improve the perception of
ECtHR decisions. Certainly it has the potential to encourage collaboration between the Court and the
member States if the Court were to refer and to some extent address the submissions of the
domestic courts in its decisions.57

Perhaps the most potent benefit of the Arden’s provisional judgment procedure is that it would
better reconcile the Court’s judgments with the important aspect of natural justice that “…justice
should not only be done, but should manifestly and undoubtedly be seen to be done.”58 If the Court
engaged with this process and included indications it had taken into the national courts’ feedback
into account this may help instil greater confidence that the Court is not acting in isolation to the
member States. Certainly from a dialogical stand point, this method, if implemented well, could
open up an active and consistent dialogue with member States’ courts helping to avoid feelings of
the remoteness of the Strasbourg Court as a ‘foreign’ international Court.59 This sentiment has been
echoed by Merris Amos who has said:
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“The general public and their representatives in governments and legislatures are far more
likely to consider a judgment of the ECtHR legitimate and acceptable if it is reflective of their
values. And a judgment of the ECtHR is much more likely to meet this criterion if it is the
result of a dialogue with a national court.”60

Another clear benefit of using such a procedure would be the potential to avoid situations such as
occurred in respect of the Court’s hearsay evidence jurisprudence.61 In this example the Court had
previously ruled that in accordance with Article 6(3)(d) (the defendant’s right to examine or have
examined witnesses against him) in Luca v. Italy62 that:

“where a conviction is based solely or to a decisive degree on depositions that have been
made by a person whom the accused has had no opportunity to examine or to have
examined, whether during the investigation or at the trial, the rights of the defence are
restricted to an extent that is incompatible with the guarantees provided by Article 6.”63

However, while the Court’s statement of Convention law sounds perfectly reasonable in isolation, it
caused problems for the British laws regarding hearsay evidence. While generally the above
statement is true for English law, the UK law was at odds with Strasbourg jurisprudence because the
Criminal Justice Act 2003 (CJA 2003) allows for some exceptions including under s116. CJA 2003 S116
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allows for the evidence of an absent witness to be admissible where that witness is unavailable for
certain reasons including death, fear or illness. The CJA 2003 s 114(1)(d) also allows for the
admission of hearsay evidence where the relevant court deems it to be ‘in the interests of justice’ to
do so. The UK law was challenged and initially in Al Khawaja and Tahery v. UK64 the fourth section
chamber found that the UK’s hearsay evidence laws violated Articles 6(1) and 6(3)(d) of the
Convention.65 The UK government requested an appeal of the case to the Grand Chamber which was
ultimately granted. In the meantime the UK Supreme Court (UKSC) was seized of the same issue in R
v. Horncastle and Others.66 Faced with a direct decision of the Strasbourg Court concerning these
laws the UK Human Rights Act 1998 s2 required that the UKSC ‘take into account’ the Strasbourg
decision and s3 of the same Act required them to interpret the UK law in-line with Convention law or
if unable to s4 required the Court to issue a declaration that the UK law is incompatible with the
Convention. In considering the case the UKSC objected to the Strasbourg jurisprudence.67 In
concluding his consideration of the Strasbourg jurisprudence in connection to the Horncastle and
others case, Lord Phillips stated that in these cases he did not think it would be fair to apply the sole
or decisive test from Strasbourg further stating:

“In so concluding I have taken careful account of the Strasbourg jurisprudence. I hope that in
due course the Strasbourg Court may also take into account the reasons that have led me
not to apply the sole or decisive test in this case.”68

As mentioned the Al Khawaja and Tahery case was subsequently granted a hearing in the Grand
Chamber of the European Court of Human Rights.69 The majority decision here gave extensive note
64

Al Khawaja and Tahery v. UK (App.No. 26766/05 and 22228/06) (ECtHR 20 January 2009) (Fourth Section).
Ibid at para 48.
66
[2009]UKSC 14.
67
See e.g. ibid at para 66.
68
Ibid at para 108.
65

279

and consideration of the UKSC’s Horncastle decision in coming to its conclusions. Ultimately, the
Grand Chamber reversed the decision of the fourth chamber. In doing so the Court said:

“It would not be correct, when reviewing questions of fairness, to apply this rule in an

inflexible manner. Nor would it be correct for the Court to ignore entirely the
specificities of the particular legal system concerned and, in particular its rules of
evidence, notwithstanding judicial dicta that may have suggested otherwise (see, for
instance, Lucà, cited above, § 40). To do so would transform the rule into a blunt and
indiscriminate instrument that runs counter to the traditional way in which the Court
approaches the issue of the overall fairness of the proceedings, namely to weigh in the
balance the competing interests of the defence, the victim, and witnesses, and the
public interest in the effective administration of justice.”70

In essence the Court was treading a fine-line by not reversing its ‘sole or decisive test’ but at the
same time dealing with the different nature of the UK trial system as pointed out by the UKSC in
Horncastle.71 While it may be argued that the ability of the UK Government to appeal in this case
demonstrates an ability of the Grand Chamber to take into account views from the domestic courts
such a refutation would be undesirable. This defence would only apply to cases first heard in a
chamber decision and not those relinquished to the Grand Chamber under Convention Article 30.
Also given that it is well-known that the Court has been suffering from an overload of cases for some
69
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time, the need for a rehearing of a case after it has already been decided upon in a chamber decision
is highly inefficient and would detrimentally impact the Court’s workload, whilst also slowing down
the delivery of justice. The example of the hearsay evidence cases is a good example of constructive
dialogue between the UK Courts and the ECtHR where the ECtHR was able to adapt its approach.
However, the proposed provisional judgment mechanism would potentially allow this dialogue to
take place sooner, thus avoiding unnecessary appeals and delay for applicants and avoiding
confusion.72

Another option, not discussed by Arden LJ in her speech73 for this mechanism may be to include the
relevant ministries of the member States, or the CoM within the pool of recipients of the provisional
judgment. This could occur similarly to how member States can be granted permission to intervene
in the pleadings stages of an application.74 The key advantage of this is that it would allow for
discussion and dissent to be aired at a stage where the Court is able to take it into account. As the
judgment at this stage would be provisional, providing that the Court takes into account the
submissions of the member States it is unlikely to cause damage to its credibility. Instead it would
further enable the Court to work with member States in coming to its own independent decision,
rather than guessing their consensus views on the subject matter through the implication of various
sources of evidence detailed in chapter 4.75 This aspect may make it suitable for use in conjunction
with a more formalised supervision of State execution of the Court’s decisions which will be
discussed later in this chapter.
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On the whole this measure may be of diplomatic benefit and thus may increase the level of ‘buy-in’
to the Convention by member States. However, this potential benefit will depend on how the
Strasbourg and National Court’s interact with the procedure and may be to the detriment of the
already overburdened workload of the Court.

6.4.2. Qualified Majority Decisions

This idea stems from criticism that some significant decisions have been made by a very small
majority, the argument here is that if the judges of Strasbourg are divided in their opinion, then it is
an area where reasonable people may reasonably differ. Where this is the case it would arguably be
appropriate for the issue to be left to the member States. Thus the imposition of a qualified majority
threshold can be seen in the light of a new constitutional settlement that in cases of doubt would
replace the Court with the individual member States. While this may be seen as a diminution of the
Court’s authority it would reduce the chances that the Court might come under criticism for making
decisions where perhaps only one more judge voted in favour of finding a violation than voted for no
finding of violation in a given cause of action. However, although decisions against member States
would now, because of visible judicial solidarity in the Court, have a clear and strong message to
member States.

Unfortunately, this strong message comes at the expense of applicants who will now have less
chance to succeed in their claims. To consider whether this is fair it is perhaps worth considering the
acceptability of the opposite situation where in order to find no violation a qualified majority would
have to be found. Here the likely argument would be that this was biased against the member States
and created something of a presumption of violation. In our given situation where the qualified
majority would work against the applicant, this is tantamount to a presumption of innocence
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towards the member States. Such a restriction of the enforcement of the Convention seems to go
against the general direction that has arguably been inherent since the early days of the Convention,
to provide for the most effective protection of the Convention rights possible. For instance one may
recall in the Wemhoff case the Court stated that it was necessary “to seek the interpretation that is
most appropriate in order to realise the aim and achieve the object of the treaty, not that which
would restrict to the greatest possible degree the obligations undertaken by the parties”76 and the
latter prospect is precisely what the imposition of a qualified majority voting system would do. Given
our previous discussion of core rights, this could potentially infringe the core of the Convention right
in question if it became very difficult to achieve such a qualified majority.77

A final issue arises as to what level to set the number of judges voting in favour of a violation before
a violation is found by the Court. This itself is an issue on which even those in support of this
proposal may agree to differ. It is important not to set the threshold too high, lest only the most
clear cases of violation would result in success for the applicant. If this were the case then applicants
may be left without effective redress for their concerns. However, if the qualified majority threshold
was set too low then this may fail to sufficiently address the criticisms of marginal decisions and thus
have little impact on the Court’s perceived, overall legitimacy. What is perhaps most disturbing
about this possible reform is that it goes against the growing trend previously mentioned towards a
more constitutional nature for the Court by impugning the Court’s decisions where the majority
decision is not a strong majority and resisting its action.
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6.4.3 Strengthening the Margin of Appreciation

One aspect of the problem with the system of checks and balances to date is the lack of formalism
regarding the inherent discretions contained within the Convention system. One aspect of the
Convention is the deference shown by the Court towards to the member State decision making. The
most prominent doctrine that encapsulates this is the margin of appreciation doctrine first formally
declared in the Court’s Greece v. UK (Cyprus Case) judgment.78 However, to date it has existed, much
like the living instrument doctrine, in the Court’s jurisprudence in the absence of express treaty
statement. The member States have now seen fit to conclude Protocol 1579 which will, for the first
time, expressly incorporate the margin of appreciation doctrine into the Convention text in the
preamble.80 While this stops short of expressly defining what the member States view as the
appropriate margin of appreciation in any given area of Convention law it does imply that they wish
the Court to consider the Convention as a treaty tenured on the principle of subsidiarity. What is
most striking about this reform is that it does not alter the substance of the Convention but instead
adjusts the balance of responsibilities in implementing and enforcing the Convention between the
Court and the member States. This adjustment may suggest a shift to a more constitutional justice
model for the Convention. Here the Court would concern itself with only the most serious situations
and enables and trusts the member States to alleviate lower level violations. This to some extent
emboldens the ‘hesitant and slow’ constitutionalisation of the Convention system that Professors
78
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Greer and Wildhaber argue is already occurring81 and was discussed earlier in Chapter 2 of this study.
The better understanding of the division of responsibilities for protecting Convention rights may also
serve to dispel resultant tension between the Court and the member States resulting from confusion
over potential judicial over-reach.

Where perhaps this reform gains its greatest strength is that it continues to formalise the current
developing trend of the Court’s relationship with the member States towards greater subsidiarity. It
has already been suggested in several places that the Court’s contemporary trend in adjudicating
cases has been towards leaving more issues to the discretion of the respondent State.82 This
phenomenon has been described by Judge Spano as ‘the age of subsidiarity’83 and may mark a move
for the Court to dispense a more general form of justice leaving the specifics of how that Convention
justice is dispensed to the member States. It is worth noting at this juncture that this might, at least
to some extent, appease the criticism of Lord Hoffman mentioned earlier in this study that the
human rights are universal in abstraction but not national in application.84

It remains to be seen whether, in practice, the addition of specific mention of the margin of
appreciation doctrine will garner a greater recourse to it in the Court’s case law. However, given the
argued trajectory of the Court’s contemporary judgments in cases like SAS v. France85 favouring the
State’s margin of appreciation, this may be effective. However, whether such effect will sufficiently
appease disgruntled member States to restore their confidence in the Convention system is
uncertain. One thing is clear, the Court must be careful not to surrender its ultimate authority to
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preside over European human rights standards86 to the member States. To do so would risk
undermining the Convention founding principles of providing an external check on States,87 and its
credibility amongst potential applicants.

6.4.3. Reform of the Committee of Ministers

Previously we outlined how once the Court has communicated its decision and it has become final it
is then transmitted to the Committee of Ministers for supervision of its implementation by the
relevant member State/s.88 We also noted in the first part of this chapter that the CoM is a political
body made up of representatives of the member States and as such this can lead to a political
decision to not enforce a decision of the Court. This itself can lead to a potential contagion effect,
whereby one member State being effectively excused from its Article 46(1) obligation to abide by
the judgments of the Court, may provide an excuse for another member State either delaying
implementation or refusing to abide by the Court’s decision in its respective case. An example of this
cited by Ed Bates89 is Azerbaijan’s failure to release a political prisoner in compliance with the
Court’s decision in Mammadov v. Azerbaijan.90 Here having previously been ordered by the CoM to
release the prisoner, the Azerbaijan authorities had failed to do so and the situation came up for
review alongside the UK’s prisoner voting case of Hirst (no.2). It is reported that the UK had
forcefully relayed that it would not be implementing the Hirst decision anytime soon91 and the CoM
decided to leave the situation for review 12 months later. Bates argues that as the Mammadov
decision was considered by the CoM alongside the UK’s non-compliance with the Hirst (no.2)
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decision that: “[i]t seems hard to resist the conclusion that the continued failure to implement
Hirst … saps the Convention’s authority when it comes to the insistence that cases such as
Mammadov are also implemented.”92 If such contagion were to spread than this would harm the
credibility of the Court’s judgments as States may simply begin to just ignore them, removing any
effective protection the presence of the Court might provide to potential applicants.

What may be needed to ensure this no longer occurs is formalising the process of supervising the
execution of judgments. This may entail separating the bureaucratic function of supervising the
implementation of the Court’s judgments from the political issues surrounding the general
acceptability of the Court’s decisions. This could be done by breaking the formal link between the
supervision of judgments from member State representatives and creating an independent body for
this purpose much like the EU Commission. This would have the benefit of enabling the Court to give
decisions free from the concern that it might lose face when member States fail to implement them
and are not effectively supervised by the CoM for their failure to do so. However, it is difficult to
imagine that any such new bureaucracy would hold any extra powers above and beyond that which
the existing CoM has, and thus should a recalcitrant State refuse to cooperate and submit to the
decision of the Court and subsequent commands of the CoM, it would face what might be called ‘the
nuclear option’ of suspending the State from the Council of Europe.93 In the current political climate
of growing ire towards the Convention, such a prospect may not hold the same undesirable stigma
with the member States. In this circumstance a bureaucratic body would face the internal turmoil of
potentially expelling member States, instead of being able to work towards a constructive discourse.
Ultimately the success or failure of such a measure would rest (as it currently does with the CoM)
upon the willingness of member States to participate in and cooperate with the Convention regime.
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The likelihood of this option might be enhanced if it were part of a package of reforms such as the
provisional judgment procedure. However, on its own formalising the procedures of the CoM to
supervise judgments and ‘expel’ delinquent member States from the Council of Europe would,
perhaps, only cure a symptom of the problem at potentially great expense to the Convention as a
whole. What would be needed is a constructive dialogue between the Court and the member States
to ensure such a situation does not occur and where suitable, the Court adapts its approach
accordingly.

6.5. Conclusion

In the first part of this chapter we assessed the vulnerability of the existing Convention system of
checks and balances. Its main problem can be fairly characterised as its lack of formal procedures
leading to its unpredictable efficacy. However, none of the proposed reforms alone are likely to lead
to a significant improvement to this situation, if any at all. In fact some of the suggested reforms on
their own have the potential to cause significant harm to the overall Convention system of rights
protection such as the imposition of a qualified majority voting system in the Court. With the
fundamental weakness of the Convention system of checks and balances being its discretionary
nature and Convention amendment being a herculean task any reform of the system of checks and
balances requiring structural change to the Convention system is likely to be time consuming.
However, in the short-term reforms that might be achievable by a changing of the rule of the Court
and not needing treaty amendment may be effective. It is also likely that reform, as has occurred
through the lifetime of the Convention, will be a gradual step by step process. If, as has been
reported,94 the Court has already started to move towards a more constitutional model of justice,
then reforms that aim to improve the collegiate relationship between the Court and member States

94

See Greer and Wildhaber (n31) at 671.

288

will be particularly suitable. If this is so then improving dialogue, between the Court and the member
States, in the Court’s checks and balances system may help considerably in this endeavour. In this
light the provisional judgment procedure, by ensuring the practicality of the Court’s jurisprudence
may aid in the division between member States as primary enforcers of Convention law and the
Court as chief interpreter and supervisor of Convention law. The impending changes towards
strengthening the margin of appreciation doctrine may helpfully formalise and reinforce this
emerging relationship with between the Court and the member States. The effect of this will very
much depend on the way in which both the Court and the member States react to it and take on
their ‘new’ roles.

From this brief discussion on potential reforms of the Convention system of checks and balances,
what more broadly appears to be the case, is that the effectiveness of reforms in increasing the
legitimacy and effectiveness of the Court are likely to be linked to their amenability to the nature of
the evolving nature of the Court.95 This in part may be because the evolving nature of the Court
reflects the broader political and diplomatic context in which the Convention operates. As such
where a reform has the potential to go against the nature of the Convention’s broader aims, then
the less likely it is to be effective. One example of this is the suggested qualified majority voting
suggestion for the judiciary. Although having the potential to ensure strong judgments, it also has
the potential to weight the justice system in favour of the member States and against the very
people it was designed to protect from them, the applicants. Ultimately, the optimum package of
reforms is open to individual opinion and the choice of reform, if any, is open to the member States
to decide. However, reforms that improve dialogue between the Court and the member States may
be more likely to be effective then unilateral approaches to marginalising the Court’s action and may
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improve understanding of the Court’s more controversial decisions, including those surrounding the
living instrument doctrine.
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Chapter 7: Conclusion

Written at a time of “…unprecedented vitriol”1 against the Convention, this study has sought to
clarify both the nature of the Convention and how its living instrument doctrine fits in with it. This
study contributed a codification of existing knowledge of the living instrument doctrine and the
Court’s consensus methodology in order to clear up misconceptions that the Court simply created it
for its own ends. It is an assumption of this study that some of the ‘vitriol’ cast upon the Convention
is caused by a misunderstanding of the rationale and working of the living instrument doctrine. This
misunderstanding may have led some to believe that the Court is simply ‘making it up as it goes
along’ and usurping the legislative role and sovereignty of the member States.2 However, while the
Court may be censured for its lack of transparency and clear explanation of its evolutive
interpretation, the doctrine itself is in keeping and an important aspect of the Convention’s nature.
Perhaps one aspect of this ire towards the confusion and conflict with regards the Court and in
particular its evolutive interpretation has been a breakdown in communication and dialogue
between the various Convention organs. This theme along with the nature of the Convention and
how the living instrument doctrine fits into this and the appropriate roles of the Convention
institutions within the Council of Europe Constitutional order will be freshly considered in this
conclusion.

The Convention having been concluded in 1950 and entering into force in 1953, is barely
recognisable in terms of its contemporary jurisprudence compared to the jurisprudence of its
humble beginnings. However, from the beginning of the Convention, and during its negotiations,
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two conceptions of the Convention as a more limited international treaty and a fledgling bill of rights
for Europe were perceived by various key Convention actors. What appears is that after a slow start
the Convention has gradually grown in stature and the Court has continually, and ever more visibly,
demonstrated that it has been interpreting the Convention as a form of ‘constitutional like’
document by virtue of its themes and high level of adherence.3 Although the Court’s early
jurisprudence was not clear on its perspective of the ECHR’s constitutional nature and its statements
could be interpreted as innocuous. However, as was shown in chapter three of this study, the
Court’s case law gradually built up, particularly in the 1970’s, and the Tyrer decision in which the
Court first expressly stated that the Convention is a living instrument, was part of this crystallisation
of the Convention’s constitutional nature. Where it would have been perfectly plausible for the
Convention to be interpreted in-line with the understanding of human rights in the 1950’s as a static
international treaty, this is not the path the Convention organs have taken. However, to say this is
wholly illegitimate is too harsh. While arguments that the more constitutional evolution of the
Convention, itself, would have been reasonable prior to the landmark cases of the 1970’s and early
1980’s4 for the member States to have complained about the illegitimacy of the Convention’s
‘constitutional’ evolution, however, these judgments made it increasingly clear that this was the
path that the Court was taking the Convention along and history shows that no withdrawals or
refusal to renew the then optional declarations of the Court’s jurisdiction in respect of a given
member State arose. This alone might imply the Court was acting as something of a constitutional
court. However, If the member States did overlook the nature of the Convention from these
judgments then the Court’s landmark decision in Loizidou v. Turkey (preliminary objections)5
expressed this clearly by referring to the Convention ‘…as a constitutional instrument of European
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public order.’6 It did so while annulling the effect of the Turkish reservation with regards to the
territorial application of the Court’s jurisdiction to Cyprus.

However, still no withdrawals from the Convention occurred and in fact in 1998 when the member
States concluded negotiations on Protocol 117, just 2 years later, still no curtailment of the Court or
Convention arose. In fact, the importance of Protocol 11 in this process of empowerment of the
Convention institutions cannot be stressed enough. As is well-known this protocol replaced the old
Commission and part-time Court with a new full-time Court of Human Rights and a made the right of
individual petition a compulsory aspect of the Convention system. These actions, rather than
restricting the Convention’s process of constitutional evolution may have tacitly encouraged it8, by
removing barriers to the Court’s jurisdiction. If this was not enough the Court also adopted within its
jurisprudence the pilot judgment procedure. In Broniowski v. Poland9 the Court introduced the pilot
judgment procedure.10 This procedure meant that where there are systemic breaches of the
Convention in a particular member State, the Court can indicates some general measures the State
might take to become Convention compliant and suspend consideration of applications deriving
from the same general system failing.11 The Court then also, as it did in its Greens and MT v. UK12
decision suspends the other identical cases with regard to that State from its case list. However,
should the State fail to remedy the situation then the Court will re-instate the cases.13 This
mechanism alters the subsidiary relationship between the Court and the member State. Ultimately
though, it is up to the member State to decide the precise course of action to take to become
6
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Convention compliant. Certainly however, it can be seen as a further evolution in the relative status
of the Court whilst providing a form of unilateral communication from the Court to the member
State to help them improve their legal system furthering the purpose of subsidiarity in the
Convention system.

Recently the relationship between the Court and the member States has undergone further change
with the conclusion or Protocols 15 and 16. The former of the two protocols inserts an express
reference to the principle of subsidiarity and the margin of appreciation doctrine into the
Convention preamble.14 This alteration may be seen to further constitutionalise the Convention
system, underlining the approach of the Court in pronouncing general standards for the member
States to achieve, and supporting the existence of the living instrument doctrine. This is because it
further communicates the relationship and division of responsibilities between the Court and the
member States.15

This study has identified the nature of the Convention, although perhaps ambiguous at its entry into
force, has gradually become more transparent about its constitutional-like nature. While the primary
focus of this study is the living instrument doctrine, the broader context of the clarification of the
Convention ‘quasi-constitutional’ nature is an important aspect of the emergence of the living
instrument doctrine in the Court’s case law. Contrary to some statements, the Court did not simply
create the living instrument doctrine in the infamous Tyrer v. UK case of 1978.16 However, while
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chapter 3 of this study showed that a gradual and incremental constitutional like impetus behind the
Convention may have logical led to the Court’s living instrument statement in Tyrer this may
nonetheless, not be clear to a non-specialist audience. What is perhaps more concerning is that the
Court has overtime failed to provide a clear understanding of how the doctrine operates and this
dialogical failure may have led to misconceptions that the Court has been using consensus to
disguise what are really its legislative motives,17 in conflict with the norm of international law that is
State sovereignty. As a result improvement in the communication mechanisms between member
States and the Court is needed to clarify the doctrines operation.

With regards to the above mentioned failure of the Court to properly explain the modus operendi of
its living instrument doctrine we saw earlier in chapter 4 that the Court usually exercises a consensus
model. The aspects of consensus were shown to be common legislation and practice; mutual
international law obligations; statement and practice of Council of Europe institutions and common
changes in social perceptions.18 While the Court’s focus on showing these has been, at best
changeable, even in cases where it has shown the presence of these it has been unclear as to their
relevant weighting on the Court’s evolutive interpretation. However, it may not be possible or even
reasonable to expect the Court to provide a cast iron instruction manual on the operation of
consensus, after all “[d]eparture from the practice hitherto observed is not only permitted, but
required, if there are better reasons for another treatment of the question of Law.”19 Furthermore in
the case of alleged violations of Article 3 of the Convention (the right to freedom from torture and
inhuman and degrading treatment) the Court has shown less regard for showing the relevant
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consensus for a potentially evolutive interpretation. Instead in these cases the Court has relied on
the fairly vague statement it first espoused in Selmouni v. France that:

“the Court considers that certain acts which were classified in the past as “inhuman and
degrading treatment” as opposed to “torture” could be classified differently in future. It
takes the view that the increasingly high standard being required in the area of the
protection of human rights and fundamental liberties correspondingly and inevitably
requires greater firmness in assessing breaches of the fundamental values of democratic
societies.”20

This failure of the Court to explain its reasoning for arriving at its decisions fully may have damaged
its credibility with member States and commentators alike.21 However, some greater communication
of how the living instrument doctrine operates in general and in individual cases would be beneficial
to improving understanding of Convention law for member States. Indeed, it may well be this failure
of explanation that has led to complaints that the Court has been making up or legislating
Convention law as it goes along. However, more broadly this may be seen from a more holistic
perspective as a dialogical failure in the Convention system that may also hamper the effectiveness
of the important principle of subsidiarity in the delivery of Convention rights.

To understand this dialogical failure it is important here to take a brief moment to first conceptualise
the forms of dialogue between the various Convention actors. Although the Convention system lacks
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a separation of powers in the traditional sense seen in domestic jurisdictions, i.e. a legislative, and
executive and a judiciary,22 it can nevertheless be said to have a form of separation of powers
relevant to its specific constitutional situation. The power to legislatively alter the Convention lies
with member States, the judicial arm of the Convention is clearly found in the Court (and prior to the
entry into force of Protocol 11 the Court and the Commission.) The executive layer of the
Convention is more complicated to discern. The role can loosely be seen as being shared among the
State institutions tasked with ensuring Convention law in their domestic jurisdictions i.e. domestic
Courts and authorities or the member States in their individual capacity. The nature of the
separation of powers means that it would be inappropriate for the different branches of power to
have a direct two way conversation and indeed Romano identifies this as a potential problem of
dialogue.23 Instead dialogue takes different forms depending on the specific institution.

The Court’s most obvious forms of dialogue that it communicates are its case judgments. As we have
seen it has been less than clear on how its evolutive interpretation works. However, another aspect
of this failure of the Convention dialogue is the failure to answer the question on whether
Convention standards may evolve to a relatively lower standard than previous decisions of the Court
and understandings entailed. Indications from commentators has been that this is not possible and
the only express mention of the possibility in case decisions has come in the form of separate
opinions of judges suggesting that this isn’t possible. However, this seems at odds with the Court’s
clear emphasis on consensus reasoning to justify its evolutive interpretations. In chapter 5 it was
suggested that the sources of consensus are an indication that the member States have impliedly
amended Convention law. Thus the Court’s evolutive decisions in this regard are merely declaratory
of the new settlement of Convention rights. Looking at this through a dialogical approach then,
22
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consensus may be seen as a form of dialogue flowing from the member States (the legislative arm of
the Convention separation of powers) towards the Court on what they perceive the proper
settlement of Convention rights should be. However, the problem here is that this ‘statement’ or
‘communication’ may be ambiguous and instead of a concrete, collectively State-centred body giving
the authoritative interpretation on what consensus means to the Convention law, it is the Court that
makes the ‘authoritative’ interpretation of consensus and thus Convention law.24 Effectively the
communication is taking part in a tacit manner based on inferences and implication. This leads to a
very real risk that the Court may misinterpret what the member State Consensus is and through this
misunderstanding interpret the relevant Convention law standard incorrectly, having very real
consequences on the obligations of the member States and as a follow on from this, their
relationship with the Court itself. It may be this that has partially contributed towards some of the
ire that towards the Convention today.

On this issue of the potential for the Court to interpret this consensus ‘message’ incorrectly, the
Court itself has not helped matters. By failing to give a clear indication of what the relevant quantum
of States showing through the various forms of consensus outlined above, that they agree to a
different settlement of Convention rights the Court has made it difficult for analysts to assess
whether the Courts interpretation is accurate or not. This also means that States are unable to
predict the path of Convention law and diminishes their ability to control their own legal
commitments fully, potentially eroding their cherished State Sovereignty.

Far from being the case that the Court has found an evolutive interpretation in the case of
overwhelming consensus in some exceptional cases, it has nevertheless found no evolution of
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Convention law. In A, B and C v. Ireland25 if the Court were to have followed its usual approach
where a very high level of consensus is present in favour of a given Convention standard, then it
would have likely found a violation in all three applicant’s cases. Instead it found that the high level
of Consent did not narrow the member States margin of appreciation26 and as such found only a
violation in respect of one of the third applicant.27 This blurred the line between evolutive
interpretation and the State’s enjoyment of its margin of appreciation exposing problems with the
Court’s consensus model that need clarifying. The Court’s decision in this case was not been without
criticism and may serve to challenge the perceived legitimacy o the Court’s approach. However,
some have offered something of a justification of the Court’s approach in this case. Luzius Wildhaber
et al have suggested that the Court’s noting that the situation with regards to abortion and the rights
of the unborn child fall into a new ‘political exception’ defence. They stated with regards to the
Court’s decision in the A, B and C case:

“[The Court] qualified the situation as consensus. But it refused to consider this as decisive,
on the basis of reasons which emphasize judicial self-restraint and resemble a de facto
“political question” – doctrine and the notion of the “persistent objector”28

So far from being a clear and automatic doctrine, the living instrument doctrine remains mired in
uncertainty by the input of political considerations into the Court’s legal adjudication. To some
extent this is an inevitable consequence of the Court making evolutive interpretations that will have
potentially significant impacts on State sovereignty. However, while uncertainty is not desirable,
25
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neither is the Court imposing standards on States who could very clearly be understood in advance
not consent to the new obligations. The problem here, is that this is not how the Court has muddied
the waters in this area by not explaining this clearly enough. Perhaps this is to preserve its own
independence of action in deciding whether an evolutive interpretation to a new Convention
standard is relevant. Unfortunately, this leads to confusion and a failed dialogue between the Court
and the member States in how Convention law operates and can give the impression that the Court
is making its decisions ad hoc on the basis of its own ambitions for Convention law, juxtaposed with
ensuring its decisions do not incur too much adverse reaction from the member States.

Chapter 4 also discussed whether there are limits to Convention evolution and if so what they might
be. While it is outside the scope of this study to debate the precise limits of Convention evolution, it
is notable that the Court has already confirmed that it is not possible to find wholly new rights in
Convention law via the living instrument doctrine.29 In this way the evolutive interpretation differs
from customary international law, which can create new legal obligations in any legal sphere. In this
sense the Court has distinguished its constitutional position from that of the International Court of
Justice by limiting its jurisdiction substantively in addition to the obvious territorial limits attached to
the Convention.30 However, the extent to which the Court can extend existing Convention rights and
interpret them to include new and novel aspects is unclear. If we are to assume that consensus is the
primary tool for legitimation of Convention rights then it is likely that the limits of Convention law
evolution, within the subject areas detailed in the Convention text, are restricted only by the extent
to which consensus is likely to exist. If this is the case, then given that evolution to greater protection
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from the Convention imposes greater burdens on the member States that such consensus will
become ever more elusive.31 As such while there may in theory be no ‘hard ceiling’ beyond which
Convention obligations can grow there will is in effect a ‘soft-ceiling’ beyond which it will be
increasingly unlikely for Convention law to progress. Should the Court then continue to utilise
evolutive interpretation to increase the substance of Convention protection then it is likely that its
legitimacy would come into question and member States might react negatively, potentially refusing
to implement the Court’s decisions.32 For this reason it is highly important that the Court continue
not just to take effective and accurate note of evolving consensus among member States but also to
make it clear that this is what it is doing and explain its reasoning behind its decisions, to avoid
confusion in the legal dialogue between the Court and the member States that may lead to the
current friction and tension experienced between the Court and the member States today.

Thus far in this chapter aspects of ‘positive’ evolution have been the focus. However, in order to get
a ‘bigger picture’ view on the living instrument doctrine the possibility of a ‘negative’ evolution
taking place has to be considered. So far academic discourse on this area has been limited and
inconclusive, largely suggesting resistance to the idea that the Convention might evolve through the
living instrument doctrine to encompass lower substantive protection.33 However, this thesis
contributes a more in-depth analysis of the possibility and reasons that it is not only theoretically
possible but necessary in order to maintain consensus’ legitimating role. In this light the reader is
encouraged to think of evolution in the sense of the more neutral term ‘change.’ However, for the
purpose of clarity, evolution to a Convention standard that may be said to contain less protection to
31
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an individual than was previously granted may be called a (d)evolution. As mentioned, to date the
Court’s dialogue on the possibility of (d)evolution has been incomprehensive, but generally negative.
However, if the Court’s discourse surrounding and reliance on consensus as a primary trigger for
Convention evolution then its approach to (d)evolution somewhat contradicts this approach. This
contradiction both begs questions of the legitimacy of consensus as a motivator for Convention
evolution and the legitimacy of the Court’s evolutive interpretations to date. In effect while the
Court is on one hand suggesting, through using its consensus methodology, that where the States
imply consent to be bound to a higher standard then Convention law will evolve, they seem to
suggest where the States, through consensus suggest they are either no longer consent to be bound
by that standard or view their obligations differently, the Court will not allow the Convention to
evolve. Such an approach by the Court presents something of a double standard in favour of human
rights expansion, but to the detriment of State Sovereignty. This sits uneasily with creating a clear
dialogue of respect to State sovereignty and human rights protection in Europe. This would also call
into question the use of Consensus as a methodology for identifying the contemporary will of the
member States for evolutive interpretation and thus the legitimacy of the Court’s evolutive
interpretation.

However communication while assuming that consensus is a form of implication to the Court that
the member States are consenting to be bound to altered human rights obligations, it is important
to consider the nature of the Convention text itself. Seeing consensus as a form of implied
communication from the States to the Court would suggest that the Convention text itself is an
expressly communicated instruction for the Court to uphold the listed rights. This being so, the Court
would be unwise to diminish Convention rights in a way that would be inconsistent with the
Convention text itself. Such a ‘(d)evolution’ would clash with what might be described as the
irreducible ‘core’ of the right where the Court would be crossing over the line between evolutive
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interpretation and to evolutive legislation.34 In the case of the Convention chapter 2 identified that
one of the foundation reasons for it was to prevent a regression into totalitarianism,35 so allowing
(d)evolution to reduce Convention rights this far would go against the object and purpose of the
treaty.36 This is because there is an inevitable degree of uncertainty in interpreting the intentions of
the member States through consensus relative to the greater degree of certainty contained in
interpreting textual obligations in the Convention. Certainly any (d)evolution that would go against
the spirit of the Convention in protecting human rights without discrimination would require a
greater level of communication of the intent of the member States and it is unlikely that this could
be done without amendment of the Convention text itself.

Another problem for (d)evolution would be the courts quasi-precedential system. Even assuming
that the Convention can evolve to a standard that is lower in comparison to the previous
enunciation of Convention law, it is difficult to see how a trend towards (d)evolution would emerge
in practice. This is because unlike ordinary evolution where States are free to exceed Convention
requirements, if a single, or small number of States, were to provide for a lesser standard of human
rights protection they would risk being found in violation of the Convention by the Court. Although
the Court is not bound by its previous decisions it has already said that in the interests of legal
certainty it would usually follow them. It is also the case that a decision of the Court is only binding
on the State responding to the case at hand. However, it has been suggested that because of this
previously noted ‘quasi-precedent’ in the Court, its decisions have a form of erga omnes effect. This
34

On the concept of ‘core’ rights see C Wellman, ‘A new conception of human rights’ in E Kamenka and A ErhSoon Tay, Human Rights: Ideas and Ideologies (Edward Arnold Publisher 1978) 48-58 at 53. For discussion of
‘core’ rights in the context of the International Covenant on Economic, Social and Cultural Rights see: L Forman,
L Caraoshi, AR Chapman and E Lamprea, ‘Conceptualising minimum core obligations under the right to health:
how should we define and implement the ‘morality of depths’, (2016) 20(4) international Journal of Human
Rights 531 at 533. See also E Örücü, ‘The Core of Rights and Freedoms: The Limit of Limits’ in T Campbell et al
(Eds), Human Rights: From Rhetoric to Reality, (Basil Blackwell Ltd, 1986) pages 37-59 at 46.
35
See e.g. E Bates, The Evolution of the European Convention on Human Rights: From its Inception to the
Creation of a Permanent Court of Human Rights’, (Oxford University Press 2010) at 8.
36
Article 31(1) of the Vienna Convention on the Law of Treaties requires treaties to be interpreted in good
faith in light of their objects and purposes.
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means that the principles in ECtHR decisons will apply equally to all member States regardless of
whether they are a litigant party to the case.37 As such member States would be foolish to act
unilaterally in attempting engineer a (d)evolution of the Convention. Unfortunately, the question of
how a (d)evolution might take place exposes a significant practical problem of dialogue between the
constitutional arms of Convention law. How are the member States supposed to communicate to
the Court that the Convention has ‘(d)evolved’ and also how is the Court supposed to identify this
communication in its evolutive interpretation, in a way that does not result in a so-called ‘ratcheteffect’.38

As has been shown throughout this study and again in this chapter, dialogue between the Court and
the member States tends to be ineffective and often implicit in nature. This leads to an important
question on whether the Convention has adequate dialogue between the various Convention actors
to ensure that it reflects the contemporary standards and expectations. One important aspect of
this is the Convention’s systems of checks and balances. Put simply what can the member States do
if they are unhappy with the direction of Convention law and are these mechanisms sufficient to
ensure the legitimacy of the Convention system? Although chapter 6 illustrated that in theory there
are ways that member States can show concern and react to the Court’s decisions. However, in
reality these are bound in practical difficulties. A key aspect of this is that they are bound in the
uncertainty of international politics relying on the member States acting in concert. However, as is
well-known in international law generally and with the notable example of the ratification process of

37

See K Dzehtsiarou and C O’Mahony, ‘Evolutive Interpretation of Rights Provisions: A Comparison of the
European Court of Human Rights and the U.S. Supreme Court’, (2013) 44(2) Columbia Human Rights Law
Review 309 at 343.
38
On the ratchet effect see e.g. See e.g. Partly Dissenting Opinion of Judge Casadevall in Gorou v. Greece (No.2)
(App.No. 12686/03) (ECtHR 20 March 2009) at para 9 and V Chirdaris, ‘The Limits of Interpretation of the
Strasbourg Court and the Principle of Non-Regression’ in D Spielmann, M Tsirli and P Voyatzis (Eds) The
European Convention on Human Rights: Essays in Honour of Christos L. Rozakis (Bruylant 2011) 81-106 at 89.
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Protocol 14 of the Convention,39 it is not easy to achieve agreement between multiple States. As
such the effectiveness of these individual mechanisms is changeable and cannot be relied upon to
ensure productive and collegiate interaction between the Court and the member States. However,
although these various mechanisms of checking and balancing the actions of the Court seem
relatively ‘hotchpotch’ any reforms must address the deeper problem which has become
increasingly apparent in recent years. This problem is namely the failure of the Convention dialogical
model leading to inter-institutional confusion and perhaps inaccuracy in understanding between the
various arms of governance in the Convention separation of powers model.

With growing animosity from member States, media outlets and private individuals, it is crucially
important to address concerns over the legitimacy of ECHR law addressing the Convention’s
troubled dialogical model. The study looked at reforming the dialogue of the Convention system
through its ‘system’ of checks and balances considering the constitutional separation of roles
between the separate Convention institutions. It is important, given the Convention’s nature as a
‘quasi-constitutional’ international law treaty,40 that the system of checks and balances pays
appropriate heed to the nature of the Convention and the consequent role of the Court in
interpreting it. Any amendments aimed purely at reducing the authority of the Court without
providing alternative assurance of protection of human rights standards risks casting doubt on the
independence of the Convention as a law binding member States for the benefit of their people.

39

See e.g. A Mowbray, ‘Crisis Measures of Institutional Reform for the European Court of Human Rights’, (2009)
9(4) HRLR 647 at 647 and B Bowring, ‘The Russian Federation, Protocol No. 14 (and 14bis), and the Battle for
the Soul of the ECHR’ (2010) 2 Goettingen Journal of International Law 589 at 590.
40
See e.g. Bates (n8) at 384; E Alkema, ‘The European Convention as a Constitution and its Court as a
Constitutional Court’, in P Mahoney, F Matscher, H Petzold, L Wildhaber (Eds), Protecting Human Rights: The
European Dimension Studies in Honour of Rolv Ryssdal (Carl Heymanns Verlag, 2000) 41-63 and H-C Kruger,
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(2000), 4 at 4.
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They would also cast doubt on the very most basic conception of the Convention suggested in
chapter 2, of the Convention as a form of “collective security against tyranny and oppression.”41

The question then arises, how should the ‘system’ of checks and balances be reformed to improve
this situation? While there are multiple methods of reform, some may be more effective than others.
What becomes apparent in considering possible reforms is that those which seek to address the
channels of discourse between the Court and the member States are more likely to offer a solution
to the Convention’s legitimacy crisis. A good example of this would be by implementing some system
of preliminary rulings that allows for member States to make representations (interventions) in
cases. Such a measure would enable the member States to feed into the considerations of the Court
before they make an evolutive interpretation before they became final and could thus enable the
Court to improve the accuracy of its consensus method. Given that it has been commented that the
registry’s research division is incapable of providing a full comparative analysis of the law of all
member States for all applications arising before the Court.42 This would enable a more complete
consideration of the views of the member States and providing the Court makes clear reference to
how these submissions have affected its final decision may restore confidence that the Court is not
simply making up Convention law as it see fit. Perhaps the reason dialogical approaches are likely to
garner greater success in restoring confidence in the Convention system is because they are in-line
with the move towards greater subsidiarity in Convention system43 and constitutionalisation44
already occurring in the Court in the forms of pilot judgments45 and severity clauses in admissibility

41

See Bates (n35) at 4.
T Zwart, ‘More human rights than Court: Why the legitimacy of the European Court of Human Rights is in
need of repair and how it can be done’ in S Fogaitis, T Zwart and JN Fraser (Eds), The European Court of Human
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43
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44
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criteria.46 Instead of pitting the Court against the member States, they can be seen to encourage the
different arms of Convention governance to work together through constructive dialogue, whilst
respecting the legitimate, exclusive areas of competence of each arm. Reforms that simply act to
reduce the scope of the Convention and the action of the Court risk being both difficult to gain
agreement on and likely to face resistance from the Court should they appear to go against the
general human rights tenor of the Convention.

Overall this thesis has identified that the Convention is and always was a living instrument from its
inception but confusion surrounded this aspect of its nature. However, overtime this evolving nature
became clear and prior to the famous 1978 Tyrer judgment,47 there are signs that this is how the
Court was interpreting it. However, confusion still remains as to precisely how the Court interprets
the Convention as a living instrument and this can lead to the perception that it is acting as a form of
legislator.48 Such a possibility offends the idea of a separation of powers within the Convention
system and may be, at least in part, what has caused the current legitimacy crisis it faces today.
What can be gleaned though is that the Court purports to leave the impetus for Convention
evolution to the member States, and instead it interprets their common legal obligations and
practices as evidence that they have impliedly amended the Convention. If this is so then, in theory,
there is no limit to what, in relative terms, may be described as growth or diminution of the
substance of Convention rights. However, this is not to say that the Convention can be interpreted in
a way that would either reduce the rights contained below the minimum content of the Convention
text without an express instruction by the member States in the form of treaty amendment.
Ultimately the Court acknowledges, through its consensus model of interpretation, that it is the will

46

See Article 12 of Protocol 14 to the Convention for the Protection of Human Rights and Fundamental
Freedoms, Amending the Control System of the Convention CETS No: 194 (Opened for Signature 13th May
2004, entered into force 1st June 2010), Now inculcated into the Convention as Article 35(3)(b).
47
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of the member States in concert that should define the content of Convention law. However, the
potential for inaccuracy in the Court’s evolutive interpretation and perception of illegitimate judicial
law making exists largely because the Convention’s inter-institutional dialogue is based on tacit
signals in the form of consensus and explanations of the Court. This can lead to miscommunication
and the existing inter-institutional tension we see today. It is thus necessary for the member States
and the Court, together, to solve this problem by working together to improve the Convention’s
dialogical model and coming to a mutual understanding of the current, and in-time the future,
human rights settlement within Europe.
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