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Corrective Justice, the Continuity Thesis, and the Duty of Care in Negligence Law: Lessons from John Gardner’s _From Personal Life to Private Law_ 
In his writings on the philosophy of private law, which form part of his body of work on norms and normative puzzles regarding private relations more broadly, John Gardner has explored moral values (of which justice, corrective or distributive, is only one example) and the domain of legal rules (from tort to contract, and beyond). His exploration has often been conducted in light of felicitous or merely intended ways in which rules allow law’s subjects to pursue values. In this respect, the title of his recently published monograph, From Personal Life to Private Law, is a fitting one. Not only for the book itself, but also for what could be a future collection of his yet ungathered articles and chapters that complement the monograph, when it comes to its portrayal of private law. The portrayal itself is multifaceted, but accessible in its entirety from a strikingly straightforward standpoint: from Gardner’s perspective, private law emerges as the sphere in which persons are to relate to each other as equal holders of rights and duties, and as bearers of their own (or, where appropriate, others’) losses. This article borrows Gardner’s spectacles to take a closer look at a specific instance of rendering one person the bearer of another’s losses and at some normative intricacy that such a reversal of the said burden of losses may give rise to.

I

In the course of his inquiry into private law – an inquiry which does not lose sight of moral standards as applied to personal relations, even when these are not legally enforceable under current law – Gardner has sought to identify the moral underpinnings of various legal entities and practices. Reflections cast upon the mirror of law by moral concepts such as agency, responsibility, liability and excuse, figure prominently on his list. I am here concerned with what can be considered as one of these numerous reflections: the place of some moral reasons (notably, of considerations of corrective justice, as this has been recently showcased by Gardner) in the underpinnings of the duty to compensate in the tort of negligence. 

After highlighting the explicatory advantages of a thesis on corrective justice formulated by Gardner under the name ‘the continuity thesis’, the argument turns to the tort of negligence to challenge Gardner’s account of the obligation whose breach leads to negligence liability. The argument defends a different account of this obligation that is compatible, and arguably in better tune with the continuity thesis.

More precisely, the argument uses the continuity thesis to make sense of the duty of repair, which negligence liability consists in, as a secondary duty applying to a wrongdoer due to a breach of a primary duty, considered not as an obligation not to injure by not taking care not to injure, as Gardner perceives it, but as an obligation to take care not to injure. Evidently, this latter view is aligned with the legal doctrine that has traditionally taken the obligation whose breach leads to liability in negligence to be the ‘duty of care’.     

The structure of this piece, as it unfolds in the remaining sections, is as follows. Section ΙΙ introduces the reader to the continuity thesis, understood as an explicatory tool for the gist and scope of corrective justice in morality and in law. Section ΙΙΙ summarises Gardner’s account of the obligation whose breach triggers negligence liability (in other words, his account of the primary duty in the tort of negligence) as an obligation not to injure by not taking care not to injure. In Section IV this account is considered critically, while a preferable alternative (the consideration of the said obligation as an obligation to take care not to injure) is discussed and found to be not only compatible, but also in better tune with the continuity thesis.

II

Often, one idea may help us solve more than one puzzle. This appears to be the case with the continuity thesis. Initially, Gardner
 proposed the thesis as a challenge to a distinction between making up for the past and improving the future.
 Following that, as a further exploration of its normative implications demonstrates, the continuity thesis also resolves a controversy over the nature of corrective justice. One side takes corrective justice to be about correcting wrongs, the other side takes it to be about repairing losses.
 The continuity thesis settles the dispute through demonstrating that, in fact, corrective justice does both.
 

Now that we have caught a glimpse of the continuity thesis’s contribution to normative theory, let us take a closer look at the thesis itself and at its implications. Its formulation in Gardner’s monograph is uncomplicated and informative, while it also anticipates a question that might spring to mind when one attempts to identify the thesis’s scope of application: ‘when a contract was breached or any other wrong was done to another person, various reasons went unconformed to, and those reasons are still awaiting conformity. The question is always what is the best conformity with those reasons that is still available? Whatever it is, that is now one’s remedial or “secondary” duty towards the same person.’
 The wrong, here, is one’s past failure ‘to perform her primary duty’,
 which is to be understood as her ‘original duty’.

 In light of this formulation, one cannot miss at least some of the advantages of the continuity thesis. First, it effectively refutes a clear-cut distinction between making up for the past and improving the future. It does so through indicating that one way to make up for a failure to comply with a duty (when compliance with it is not a possibility any longer) is our compliance with a fresh duty that springs from the failure itself; a compliance, that is, that counterbalances any unwelcome consequences that our past non-compliance with the earlier duty might have produced. 

Second, the continuity thesis draws attention to significant features of duties applying to episodes of a relationship’s history that call for corrective justice; in so doing, it furthers our understanding of corrective justice. In this respect, the continuity thesis has virtues, which have been acknowledged even by its critics.
 Such virtues are: (a) the provision of a normative reason for the occurrence of a duty of corrective justice – remember that a duty of corrective justice according to the continuity thesis is a ‘secondary’ duty (in the sense of it being both a ‘subsequent’ and a ‘remedial’ duty) owed to another person due to the fact that a primary duty owed to her is no longer possible to be complied with; (b) a justification as to why both duties apply to the same person – remember that the secondary duty is in fact the continuation of (or more precisely, a replacement for) a primary duty, which compliance with has now become an irretrievably missed opportunity for the wrongdoer, as much as it has become a permanently unfulfilled obligation of hers; (c) the determination of the content of a duty of corrective justice
 – note that a duty of corrective justice is the type of secondary duty that is also a remedial duty. It is a secondary duty in the sense of it being the best presently available way to comply with elements of a primary duty that remain normatively pertinent now that compliance with the primary duty itself is not possible anymore (in Gardner’s words, ‘whatever would bring me closest, given how things now are, to doing what I should have done in the first place’
). It is also a remedial duty, in the sense that its fulfilment provides a remedy for an actual harm (or loss; in this article the terms harm, loss, and injury are used interchangeably) that occurred due to a breach of a primary duty, as it happens with remedies for torts and breach of contract.

Third, the continuity thesis demonstrates that corrective justice is not either about correcting wrongs or about repairing losses, as the controversy on the matter wants it, but about both of these functions. To reiterate, it is about correcting wrongs through repairing losses. The meaning of corrective justice, so understood, finds its institutional reflection in private law whose ‘preoccupation with wrongs’ reveals itself, always in light of the continuity thesis, to be directly related to ‘its preoccupation with losses’.
 This contribution of the continuity thesis to the resolution of the controversy over the gist of corrective justice (or, in fact, to the explanation of the redundancy of such a controversy) is also of some interest to my argument in favour of the consideration of the obligation that triggers negligence liability as an obligation to take care not to injure. As such, it is worth considering it more closely. 

Gardner’s formulation of the continuity thesis, the one quoted earlier in this section,
 invites us to grasp the concept of corrective justice in terms of wrongs and losses; but it does so implicitly (note that no reference to losses) has been included in the formulation itself. The implicit invitation is a matter of this: Gardner’s formulation highlights that the scope of application of the continuity thesis is correctly delineated when the quest for the best conformity with the reasons that went unconformed to following wrongdoing is considered as a quest for the best ‘still available’
 conformity of this kind. Two points regarding wrongs and their relationship to reparations can be elucidated in light of the distinction between the best conformity tout court and the best conformity that is still available. 

First, a point regarding future conformity to reasons that went unconformed to, when a wrong (i.e. a breach of duty) was done. With regard to different degrees of such future conformity that may be achievable in situations in which full conformity with the reasons that underlie the infringed duty is not possible anymore, we can distinguish between: (a) situations in which, only ‘some traces … some echo’ of those reasons remain ‘behind for later’
 and require to be conformed to through compliance with a secondary (remedial) duty, and (b) situations in which some form of conformity to the reasons that underlie a duty that was breached is still possible after its breach. 

In (b), the fact that a breach has already – even momentarily – occurred makes any future conformity – even future full conformity – with the reasons that underlie the duty an episode in a sequence of partial conformity
 overall. Yet no secondary duty occurs. Partial conformity, though suboptimal, is good enough to guarantee the future avoidance of a harm that luckily did not occur in the course of (and due to) the preceding breach. Here things are straightforward, both for the wrongdoer and for the person whom the duty is owed to. The second best, and presently the only available, way of conforming to the reasons that went unconformed to when the duty was breached is the wrongdoer’s belated or regained conformity with them through compliance with the duty itself, the soonest possible – which, depending on the circumstances, may be even very soon after the breach. Consider the example of a negligent driver who, after exceeding the speed limit for part of her drive and having been fortunate enough not to have caused any harm to anybody due to her wrongdoing, stays within the speed limit for the rest of her journey. 

Second, a point regarding the correction of a wrong through a remedy; a point that builds upon the previous one. Considering that no secondary duty occurs when partial conformity with the reasons underlying the primary duty is still possible after its breach, it can be inferred that in this case no remedy is justified let alone required. If we turn to the terminology introduced by the continuity thesis, the point is as straightforward to understand as it is easy to articulate: where there is no secondary duty, there is no duty to provide a remedy. Remedial duties are secondary duties (note, though, that, as indicated earlier in this section (see p.4), the converse is not true: not all secondary duties are remedial). 

If we now turn from the appropriate terminology to the reasons that underlie it, we note that the reason why no remedy is required in this situation is that the non-continuous compliance with the duty has not led to any harm for the person that the duty was (and still is) owed to. Clearly, this is why, here, the best way to conform to the reasons that underlie the duty that was breached is to comply with it from now on, to stop acting in breach of it. As long as a wrong does not lead to the loss that the imposition of the duty is intended to prevent, there is nothing to repair after wrongdoing. Compliance with the duty in future is not only a perfectly open possibility but also the optimal way to act in conformity to reasons that have underlain it since it first applied. From these two points, we can draw the following implications regarding the relationship between wrongs and repairs in corrective justice and more specifically in terms of our focus in the remaining sections, the consideration of the primary duty in negligence law: 

First, not all wrongs cause losses to the wronged parties. Therefore, an obligation not to wrong another is conceptually separate from the obligation not to cause loss to another; though not risking causing loss to another is one of the reasons that underlie the obligation not to wrong another. Second, corrective justice, as it is encapsulated in the continuity thesis, applies only to those instances of wrongdoing in which a party, through her wrong, has caused a loss to another party. Third, the continuity thesis provides us with a justification of a duty of corrective justice (understood as a remedial duty), while it allows us to identify the bearer of such a duty and to conceptualise its content as a matter of a correction of a wrong through reparation of a loss. Because only some instances of wrongdoing result in a loss for the wronged party, ways of conforming to reasons that went unconformed to in cases of wrongdoing that do not cause such a loss fall outside the scope of corrective justice. 

III

In From Personal Life to Private Law, Gardner discusses the tort of negligence in terms of the continuity thesis: committing the tort is considered as acting in breach of a primary duty.
 In fact, Gardner reiterates his earlier extensively defended claim that tort law, in general,
 and the tort of negligence, more particularly,
 serve corrective justice (though distributive justice has not been left out of the picture either
). Through his arguments in the monograph and in his earlier articles, Gardner has put together a fresh and qualified defence of a well-known philosophical view that affirms the place of corrective justice in tort (as well as in other fields of the law of obligations) and rebuts at least some functionalist takes on liability in tort – those inspired by ‘law and economics’.
 

Additionally, through his consideration of the tort of negligence in light of the continuity thesis, Gardner has contributed to the debate on the role of corrective justice in private law in a more specific manner: he has offered an original argument in favour of the claim that negligence liability is not merely liability for harm to another person, but liability for a failure to perform a legal and moral
 obligation owed to the person who suffers such harm.
 


The view that negligence liability is merely liability for harm – not for wrongdoing – has recently been defended by tort law scholars in the common law tradition and by legal theorists. The defence of this view has taken the form of a negative claim; it has been put forward in the form of a rejection of the consideration of negligence liability as founded upon the breach of a duty to take care not to cause harm
 (i.e. the duty of care; it will be discussed under this name hereafter). As is widely known, in common law the duty of care has traditionally been considered as a separate condition for committing the tort of negligence. This means that finding the defendant to be under a duty of care towards the claimant has been treated as one of the conditions for finding the defendant liable in negligence.

Through denying the normative desirability of this condition for negligence liability, the critics of the duty of care may be found guilty of throwing the baby out with the bathwater: they reject not only the duty of care, but also the idea that liability in negligence is liability for breach of duty, or in other words, that it is wrong-based liability. And, clearly, if no wrongdoing is required for the defendant to be held liable, corrective justice is not relevant to the tort of negligence. All that negligence law is for, according to this approach, appears to be the concretisation and enforcement of any scheme of allocation of costs for repair of injuries that may be preferable to other such schemes on the basis of policy-making considerations.


As a direct response to this policy-driven approach, the portrayal of negligence liability as wrong-based liability has mostly been advocated through the argument that the wrong at the core of the tort of negligence is the breach of a duty of care.
 Yet Gardner’s affirmation of the wrong-based character of negligence liability pursues a different route. Gardner argues that the duty whose breach triggers liability in negligence is not the duty of care (i.e. an obligation to take reasonable care not to injure another person, P), but ‘an obligation not to injure P by not taking reasonable care not to injure P’.
 

This approach to the primary duty in negligence is original – it does not appear to have been anticipated either by recent defences of the wrong-based character of negligence liability or by the critiques that such defences have attracted. However, it suffers from a problem that the traditional approach (the approach that limits itself to the affirmation of the existence of a duty to take care) is free from. Or so I will argue. For the sake of convenience, let us call the traditional account of the primary duty whose breach leads to the occurrence of a secondary (remedial) duty to compensate for harm in the tort of negligence, ‘the carelessness-based account’, and Gardner’s alternative, ‘the injury-based account’. 

In order to grasp what I consider as a problem of the injury-based account, one should first become familiar with a distinction coined by Gardner between ‘obligations to try’ and ‘obligations to succeed’.
 The distinction is important for the argument here for two reasons. First, because, according to the injury-based account, the primary duty in the tort of negligence is a hybrid of these two types of obligation.
 Understanding the hybrid’s components is a requirement for understanding the hybrid itself. Second, because the main problem with the injury-based account is that it conceptualises the said primary duty as a hybrid. Hybrids are typically complex and somewhat unorthodox entities, at least in comparison to non-hybrids. In this regard, the carelessness-based account is problem-free, not because of any additional elements that its contender is allegedly lacking in (to be clear, the carelessness-based account includes no additional elements), but because the conception of the primary duty in negligence that it favours is simpler (i.e. it does not consider such duty as a hybrid obligation). 

The distinction between obligations to try and obligations to succeed, as drawn by Gardner, is crystal-clear: 

An obligation to succeed is a straightforward obligation to φ, for the performance of which only one’s actually φ-ing matters, never mind what steps one takes (if any) with a view to φ-ing. An obligation to try is the converse case: only the steps one takes with a view to φ-ing are relevant to whether one performs the obligation, never mind whether one actually φs thereby.
 

The distinction is indispensable for grasping Gardner’s innovative conceptualisation of strict liability as liability for wrongdoing; a conceptualisation that counts among its numerous merits its success in discrediting the popular view that no wrongdoing has been committed in the case of a strict liability tort. Widespread among lawyers, but unacceptable to those who rightly consider claims of corrective justice as pertinent to all types of tort liability, the view on strict liability targeted by Gardner’s innovative alternative can be charged at least for mistakenly equating the vast area of wrongdoing to the narrower area of fault-making, where fault stands only for intention to, or failure to take care not to, injure another person. Refreshingly, Gardner’s alternative invites us to consider even strict liability in terms of an unperformed obligation, but highlights that the unperformed obligation here is a paradigmatic instance of an obligation to succeed,
 in the sense the term has when juxtaposed to an obligation to try, as explained in the extract quoted above. To put this in Gardner’s words, the breach of duty in a strict liability tort consists in a failure to avoid injuring another person never mind what steps (if any) one takes with a view to avoid injuring her. This is why the distinction between obligations to try and obligations to succeed is a useful conceptual tool for a quest into the less conspicuous role of corrective justice in the ascription of strict liability.

The distinction is not necessary for understanding the duty of care. If one adopts the distinction, as it has been drawn by Gardner, one will agree with him that the duty of care should be classified as an obligation to try,
 not as an obligation to succeed (Gardner has also convincingly rebutted arguments to the contrary
). But what happens if one adopts a different distinction (or sub-distinction) of obligations – always in light of what appears to be the inevitable moral significance of easy-to-spot but less easy-to-delineate differences between efforts, successes, and successful or unsuccessful efforts – such as a distinction between obligations to succeed in trying and obligations to succeed in not failing? In such a case, the duty of care will be classified as ‘an obligation to succeed in trying’.
 

At first sight, such a classification of the duty of care appears to be incompatible with Gardner’s proposed classification of it as an obligation to try. In this sense, it can be considered as rendering the distinction between obligations to try and obligations to succeed redundant when it comes to gaining a better understanding of the duty of care (though the plausibility of the consideration of obligations to succeed in trying as a sub-category of obligations to try cannot be excluded
). 

In any case, even if it is considered as a substitute for (rather than as an addition to) Gardner’s distinction, the aforementioned distinction between successes in trying and in not failing does not appear to offer a less satisfactory account of the nature of the duty of care or of its relationship to other conditions for negligence liability. In fact, regarding this latter point, it seems to be more satisfactory in that its emphasis on a benchmark for a successful – or competent or good enough – level of trying (through success in trying) allows us to make sense of tort law’s treatment of the breach of a duty of care as a separate condition for negligence liability; that is, separate from the affirmation of the application of a duty of care upon the defendant. No matter what the relationship between the two distinctions may be, the point is that when it comes to understanding the duty of care, we can even do without the distinction between obligations to try and obligations to succeed.

Indispensable for accounting for strict liability and helpful, though not necessary, for accounting for the duty of care, the distinction between obligations to try and obligations to succeed is also the key to understanding why the sui generis sort of obligation that the injury-based account considers the primary duty in the tort of negligence to be a characteristic example of is a hybrid obligation. The hybrid element is a matter of the bringing together of trying and succeeding in what is considered to be neither an obligation to succeed nor an obligation to try, but a ‘trying–succeeding obligation’.
 More precisely, Gardner’s argument in support of the injury-based account allows for ‘[m]ore than one kind of hybrid trying–succeeding obligation’ and characterises the primary obligation in the tort of negligence as belonging to one of these kinds: the kind of ‘obligation not to fail for want of trying’ (not, for instance, that of ‘an obligation to succeed-by-trying’).
 

As mentioned earlier, the problem of the injury-based account relates to the hybrid identity that it assigns to the primary duty in the tort of negligence. In essence, the problem, which is discussed in some further detail in the next section, is that the most plausible (and consistent with other key points in Gardner’s argument) of the two ways in which the relationship between the trying and the succeeding component of the hybrid obligation can be understood leaves the content of the latter component unclear and even raises questions regarding the intelligibility of its status as a component of the hybrid. 

Now, why has the injury-based account come up with the idea of such a hybrid, one may ask? To be fair, the motif of reconciliation between the trying and the succeeding element that a hybrid obligation is premised upon is a promising way to curb the resistance of what is legally actionable in the tort of negligence to be classified as a breach either of an obligation to try or of an obligation to succeed.
 The idiosyncratic character of what is legally actionable here is that, for one to be found liable in negligence, it does not suffice that one fails to comply with the obligation whose breach has been traditionally considered as the element of wrongdoing in this tort (i.e. the duty of care). It is also required that such a breach does eventually cause harm to the claimant. 

In order to make sense of this apparent oddity, the injury-based account finds recourse to the idea of a hybrid obligation. Thus, it identifies what is legally actionable in negligence with the breach of the primary duty in this peculiar tort. It does so through conceptualising this primary duty as an obligation not to injure by failing to take care not to injure. Let us now take a closer look at the cost that this conceptualisation brings with it (as said, the idea of a hybrid obligation here comes at the price of unnecessary complexity) and let us also see how another tool from Gardner’s conceptual arsenal (the continuity thesis) can join forces with the carelessness-based account to allow us to tackle more satisfactorily the mystery of what is legally actionable in negligence.

IV

The obligation not to injure by failing to take care not to injure, which has been proposed by the injury-based account as the type of obligation that the primary duty in the tort of negligence exemplifies, calls for some conceptual unpacking. This is because its hybrid (trying–succeeding) character is complex. The required unpacking is intended to settle how the two components, the trying one and the succeeding one, relate to each other. At least two different approaches to this relationship may come to mind. 

The first, inspired by the formulation of the hybrid obligation in terms of ‘an obligation not to injure P by not taking reasonable care not to injure P’
 is a situation in which there is only one obligation: the obligation not to injure P; an obligation that counts as having remained unperformed, only if an injury occurred because the defendant did not take reasonable care for it not to occur. In this scenario, the obligation in question is an obligation to succeed whose hybrid (trying–succeeding) character is weak. We are presented with an obligation to succeed that remains unperformed not in case of failure, but only in case of failure ‘for want of trying’.
 The fact that more trying is eventually found to have been needed at the time for no injury to occur now, is just the cause of the present failure not to injure – it is not a breach of an obligation to try, nor a failure in its own right. 

This approach to the relationship between the elements of trying and succeeding is straightforward in that it simplifies the complexity of the mixed heritage of the trying–succeeding obligation through putting a lack of some degree of trying and a lack of success in a relationship of causal sequence of occurrences that includes only one breach of duty at the end of the sequence (not two, with one succeeding the other). In this situation we consider a lack of trying, not as a breach of duty, but as a necessary factual condition for the occurring injury to count as a failure to perform an obligation not to injure.  

Yet the simplicity of such an approach to the relationship between trying and succeeding comes at the cost of neglecting that in the tort of negligence the element of trying (i.e. trying to take care) has the status of an obligation (i.e. the obligation (to try) to take care, or more plainly, the duty of care). In fact, this approach throws the duty of care out of the window. In light of that, it comes as no surprise that it is rejected by Gardner’s argument. Gardner considers the duty of care as an ‘ingredient of the tort of negligence’.
 Moreover he clarifies that primary duties (as well as their ingredients, as one would assume) do not exist only in order to trigger remedial duties upon their breach, but also, and primarily so, in order to provide action-guidance to their subjects. Guidance as to what a subject of a primary duty owes to some other people for the very reason that they are ‘especially vulnerable to or especially dependent on’ her actions in the circumstances under which the duty applies to her and requires conformity.
 Clearly, a duty (primary or otherwise) requires conformity (not breach!), even if a remedy is available upon the possible occurrence of a loss following a possible breach. 

Let us now turn to a different approach to the relationship between trying and succeeding as parts of a hybrid obligation. According to this approach, an obligation to try applies first (this is an obligation to take care not to injure; in the tort of negligence, the duty of care) and then a further obligation (this time, an obligation to succeed – succeed in not injuring) follows. Here, we do not have a causal sequence. Only a temporal one. This approach is the one favoured by Gardner. This becomes plain in the following extract, which refers specifically to the hybrid obligation in the tort of negligence: 

‘There is the duty of care owed to the plaintiff (P), and then there is the further duty not to cause or occasion legally recognized loss to P by breaching one’s duty of care towards P.’

Clearly, this approach assigns to the duty of care a place within what is considered as the hybrid obligation in the tort of negligence. In this respect, it is satisfactory. Yet it is unclear what the content of the obligation to succeed is in this context. Some may be inclined to say that the obligation to succeed has no content here. If so, then its status as a component of a hybrid obligation is indefensible, which, in turn, means that the primary duty in the tort of negligence may not be a hybrid obligation, after all. 


The reason for these doubts regarding the content of an obligation to succeed in not injuring P in this context is that once a defendant acts in breach of her duty of care, then her possible success in not injuring the plaintiff is not in her hands. But such a success cannot be a matter of obligation. The application of an obligation upon an obligation-holder may not require her capacity to comply with the obligation, but it does require that the decision as to whether she complies (or tries to comply) with the obligation or not is – or at least was at some point – in her hands. This does not appear to obtain when moral luck takes full control of the situation. One might object here, that the opening of the gates to moral luck does not mean that an obligation is unintelligible. 

Moreover, one could refer to strict liability as a type of liability in which a breach of an obligation to succeed coexists with moral luck.
 Gardner has convincingly argued that it only takes the affirmation of the intelligibility of a straightforward moral obligation to succeed for us to demonstrate the intelligibility of one’s compliance (or non-compliance) with one’s obligation even in situations where one is exposed to moral luck.
 Now, a straightforward moral obligation to succeed is perfectly intelligible, if we accept that an obligation may exceed the limits of one’s capacities.
 Such is the case of the straightforward obligation to succeed which remains unperformed when a defendant is found liable for a strict liability tort. As Honoré has put it, the existence of an obligation (what we here consider as a straightforward obligation to succeed) even in the realm of strict liability (that is, in a realm that is often unwittingly considered as governed by moral luck as extensively as it takes for the occurrence of an obligation to be unintelligible) is a matter of the fact that when one is found strictly liable for a harm, her ‘conduct … carries a special risk of harm of the sort that has in fact come about’.

If one subscribes to this analysis of strict liability, then for one to argue that an obligation to succeed has no content as a component of the hybrid (trying-succeeding) obligation in the tort of negligence, one has to show in what respect such a hybrid-component obligation to succeed in negligence may be different to a straightforward obligation to succeed in strict liability. 

There is a crucial difference between these two types of an obligation to succeed. In the case of the hybrid obligation, the-obligation-to-take-care-component absorbs what in strict liability is the content of a straightforward obligation to succeed. In strict liability, the defendant starts carrying the special risk of harm, when she decides to engage in an activity in the course of which she will be strictly liable for any harms that might occur. Her engagement in such an activity may open the gate to luck, but is not dictated by moral luck – to the contrary, it is a product of her free will, an undertaking of responsibility for a risk of a sort of harm that luck may transform into an actual harm. 

Things are different, when it comes to negligence liability. Here, it is the breach of the duty of care that opens the gate to luck. If we want to establish the reason why one is held liable for a risk of the sort of harm that luck may transform into an actual harm in negligence, we should simply consider one’s failure to comply with one’s duty of care. A postulation of an obligation to succeed that would occur at some stage after the occurrence of the duty of care is redundant. And even if we postulate it, we can hardly find any content for it that will not at the same time be covered by the duty of care. After all, the intelligibility of an obligation to succeed in strict liability is, as established earlier, a matter of risk-taking. In negligence, after a duty of care has been breached, there is certainly a risk. But there is no risk-taking – with risk-taking counting as any act that offers itself to be considered as manifesting one’s undertaking of responsibility for a possible risk materialization, independently of whether the act itself is intended to (or accepted as) manifest(ing) such an undertaking. In negligence, the spell of responsibility for a possible risk materialization is automatically cast upon the defendant at the time she breaches her duty of care. Though she will, of course, find herself caught in the net of responsibility only if the risk materializes into an injury.

This is why what I earlier described as the problem of the injury-based account is absent from the carelessness-based account. The problem is due to the apparently missing content of the obligation-to-succeed-component of a hybrid obligation in the tort of negligence. To recall, only the injury-based account considers the primary obligation in negligence as a hybrid obligation: an obligation not to injure by not taking care not to injure. The carelessness-based account allows the obligation to take care not to injure (i.e. the duty of care) to do all the normative work; or, to put this in the terms of the continuity thesis, it considers the duty of care, in its own right, as the primary duty in the tort of negligence, without complementing it with an extra duty (e.g. a duty not to injure) in order for it to perform its role as a primary duty.

Where does this leave us? The carelessness-based account is preferable to the injury-based account. This is because it offers an uncomplicated picture of the duty whose breach underlies negligence liability. And it is able to offer such an uncomplicated picture, because it takes the said duty to be the duty of care. In addition to that, it considers the duty of care as a primary duty. Thus, it aligns itself with the continuity thesis (and through it with the view of negligence liability in the light of corrective justice). Yet one might object to this last point: despite its other successes, an objector would say, the carelessness-based account is not compatible with the continuity thesis.  

The objection is based on the fact that, as said earlier, what is legally actionable in negligence is not the breach of the duty of care; it is the infliction of harm upon the plaintiff by breach of the duty of care.
 Can the carelessness-based approach survive the objection? Is the consideration of the duty of care as the primary duty in the tort of negligence compatible with the continuity thesis, despite the fact that no secondary (remedial) duty occurs unless the breach of the duty of care leads to  harm? 

Yes. Remember that the continuity thesis draws a connection between a primary and a secondary duty that allows us to see the breach of a primary duty (i.e. an act of wrongdoing) as the reason for the generation of a secondary duty.
 In other words, the emphasis is on the reason that justifies the normative function of a secondary duty; not on the factual conditions whose fulfillment eventuates in the actual occurrence of a need for a remedy. It is possible, but not necessary, that an act of wrongdoing is the sole factual condition for the occurrence of a secondary duty. In some cases, an extra factual condition may need to be fulfilled for a secondary duty to apply (such as the occurrence of a loss suffered by the plaintiff as a result of a breach of duty of care in the tort of negligence that gives rise to a secondary (remedial) duty). Though, no secondary duty occurs if such an extra factual condition is not fulfilled, the reason why a secondary duty occurs (if and when it occurs) is the act of wrongdoing, the breach of the primary duty. It is neither the fulfillment of the extra factual condition nor the act of wrongdoing plus that. This is why a person who is in breach of her duty of care in the tort of negligence finds a possible scenario of her being held liable justified, even before her breach of duty causes harm to the plaintiff (provided that she takes the harm in question to be of the sort that the application of a duty of care is intended to prevent). 

This point can be taken further. Always in light of the remarks made on the continuity thesis in Section II. The carelessness-based account is not only compatible with the continuity thesis. It is also better in tune with it than the injury-based account is.  As Gardner has argued, a secondary duty does not occur every time that a primary duty is breached. It occurs only when the reasons that underlie a breached primary duty cannot be conformed to through compliance with the duty (not even partially conformed to, as it would happen in cases of future compliance with a priorly breached duty). This impossible future conformity with the reasons in question is due to the fact that the breach of duty has left behind only traces of them.
 It is in these circumstances that a secondary (remedial) duty emerges. Not as a regenerated form of the primary duty, but as a second-best substitute for it. Hence, its remedial (that is, only sub-optimally reparatory) character. 

These remarks on the relationship between a primary and a secondary duty indicate that, through the prism of the continuity thesis, the outcome of an action of wrongdoing (i.e. a harm, when it comes to the tort of negligence) should ideally offer itself to be seen either as a constituent ingredient of such action or as a consequence that is not a constituent ingredient of it.
 Such a possibility (the possibility of two alternative considerations of the outcomes of an act of wrongdoing) allows us to distinguish cases in which the reasons that underlie a primary duty and remained unconformed to when the duty was breached can be partially conformed to in the future from cases in which such reasons cannot be conformed to anymore and cede place to their remains; remains that provide the basis for a new duty, a secondary (remedial) duty. 

The continuity thesis applies to the latter type of cases. But its plausibility as a thesis about the generation of secondary (and, inevitably, second-best) duties presupposes that the continuity thesis does not ignore the former type of cases. The carelessness-based account of the primary duty in the tort of negligence allows for both types of cases: when a breach of a duty of care does not irreversibly open the gate to luck (e.g. when a driver has exceeded the speed limit, has caused no injury, and is now decreasing the speed in order to drive within the speed limit), partial conformity with the reasons that went unconformed to is still possible. When a breach of a duty of care opened the gate to luck at a point of no return (e.g. when a driver who has exceeded the speed limit has no time to decrease the speed in the hope of preventing a collision whose avoidance is not in her hands anymore), a secondary (remedial) duty is about to emerge. Contrary to that, the injury-based account appears to allow only for the latter type of cases.


If these remarks are valid, then Gardner’s continuity thesis, apart from exploring normatively significant links between the past and the future and examining corrective justice through the relationship between wrongful losses and remedies, also plays a further role; it helps us identify the primary duty whose breach triggers liability in the tort of negligence. One may well say that this further role is in fact a facet of its aforementioned task: getting a clearer picture of the ingredients of wrongdoing that underlie negligence liability is part of the broader endeavour to map, but also zoom in on, some previously underexplored aspects of corrective justice. 
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