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Upsetting the Balance on Sex Selection
It is widely assumed that the strongest case for permitting non-medical sex selection is where parents aim at family balance. This piece criticises one representative attempt to justify sex selection for family balance. Kluge (2007) assumes that some couples may seek sex selection because they hold discriminatory values, but this need not impugn those who merely have preferences, without evaluative commitments, for a particular sex. This is disputed by those who see any sex selection as inherently sexist, because it upholds stereotypes about the sexes. This article takes an alternative approach. I argue that, even if we accept that preference-based selection is unobjectionable, a policy permitting selection for family balancing does a poor job of distinguishing between value-based and preference-based selection. If we wish to permit only preference-based sex selection, we should seek to identify parents’ motives. If we wish to justify a family balancing policy, other arguments are needed.
Keywords: Eike-Henner Kluge; Family balance; Gender; Procreation; Reproductive liberty; Sex selection.

Family balancing is widely seen as the best justification for non-medical sex selection. John McMillan writes “I think that most of the objections raised against sex selection for non-medical reasons are not strong enough to make it illegal, especially if it is for the purpose of balancing a family.”
 Bernard Dickens similarly claims that “allowing sex selection for purposes of family balancing in countries in which no demonstrable pro-male sex bias exists among prospective parents appears at least ethically neutral and tolerable.”
 This view seems shared by critics of sex selection, such as Arianne Shahvisi, who argues for “moral condemnation of sex selection, even in cases of ‘family balancing’.”
 Consequently, family balancing appears to be a ‘test case’ for the justifiability of non-medical sex selection.

So widespread is this assumption that it is rarely defended, since people seldom need to argue for what is common ground. One notable exception is provided by Eike-Henner Kluge, who proposes a distinction between mere preferences and sexist values.
 Though Kluge is unusual in developing this position at length, it seems his argument—or something very like it—is common amongst defenders of family balancing. For instance, McMillan also insists that “a preference for a child of a certain sex does not imply any view about the value of that sex in general”.
 Therefore, I take this argument to be representative of the case for permitting sex selection for family balancing. I show that it fails to justify the family balancing policy that Kluge proposes.
Others have criticised non-medical sex selection, including family balancing, before.
 However, many of these criticisms concern ways in which sex selection manifests and reinforces sexist attitudes, such as biological determinism. These arguments are problematic when it comes to justifying public policy, not because they are unsound, but because they are controversial. I assume that the (coercive) public policies of a liberal-democratic society should be justified to those required to live under them.
  This justification ought to be one that they could, in principle, accept. Where there is reasonable disagreement, a liberal state should refrain from coercion.
 
This ‘public reason’ requirement most obviously precludes appeal to religious authorities, but it also problematizes using other controversial premises to justify coercion. If many citizens hold sexist beliefs, such as that sex determines gender, then simply dismissing their attitudes as outdated and discriminatory is disrespectful. Perhaps the state is justified in trying to change these attitudes, for instance through education and symbolic policies.
 However, it does not follow that the state is justified in prohibiting parents from using sex selection, simply because it deems this sexist or harmful.

The novelty of the present argument lies in taking a different approach. Rather than disputing the premises on which family balancing may be justified, plunging us in to deep disagreements about sex and sexism, I show that Kluge’s argument fails to justify his policy proposals, even if we accept his controversial starting points. This approach is sometimes known as internal or immanent critique.
 It has the potential advantage of being able to show that the opponent’s conclusion is unjustified without embroiling us in controversy about fundamental positions, such as the nature of sex and gender.

There are two further limits to my argument. First, I do not address the methods used for sex selection. Various techniques are employed, such as sperm sorting or pre-implantation genetic diagnosis.
 Some of these raise ethical concerns of their own, but I set aside these worries and assume that the method of selection is not itself problematic. This may rule out some methods, such as sex-selective abortion.

Second, following Kluge, I assume that sex selection is privately funded. Holding that the state should permit sex selection does not commit one to thinking the state should pay for or subsidise it. Indeed, McTernan has recently argued that the state should not pay for fertility treatments at all, since children are not a medical need.
 Having a child of the desired sex is certainly not a need, so the case for state-funded sex selection is even weaker. Further, if the state were to fund sex selection, then this would arguably make it complicit in the practice, lending extra weight to objections about sexism. I agree that the state should affirm the equal worth of all citizens. However, it does not follow that the state should not permit individuals to act in ways contrary to equal worth. While some may argue that the state’s permitting something involves some tacit endorsement, it may merely reflect toleration. For the state to prohibit anything contrary to equality may violate the liberal principle of legitimacy and lead towards totalitarianism.

I begin by clarifying the notion of ‘family balance’ and setting out the distinction between values and preferences that underlies Kluge’s argument. For sake of argument, I accept that this distinction can be drawn and that preference-based selection ought not to be prohibited. However, I argue that this distinction does not support a policy of allowing sex selection (only) for family balancing. To restrict selection to family balancing will prevent some couples from acting on preferences, which are assumed to be unobjectionable, while permitting others to act on sexist values, which Kluge agrees are objectionable. Thus, this distinction cannot support family balancing. If one accepts that parental motives matter, then a better policy would be one that attempts to ascertain these motives directly, for instance through testing parents’ attitudes to sex and gender.
Family Balancing

Before turning to Kluge’s argument for family balancing, it is necessary to specify what is supposedly being justified. Talk of ‘balancing’ families assumes that some families are unbalanced. However, this notion requires clarification.

Some prefer the term ‘gender variety’.
 This is problematic, partly because it appears to conflate sex and gender. Only biological sex is selected for and selecting for sexual diversity need not increase gender diversity, since sex does not determine gender.
 Moreover, diversity only seems to justify selection (if at all) where diversity is otherwise absent. Thus, parents who have three sons and no daughters might be allowed to select a daughter, to increase diversity amongst their offspring. However, it is unclear whether a couple with three sons and one daughter could appeal to ‘diversity’ to justify selecting another daughter, for this would not obviously increase the diversity among their children.
‘Balancing’ suggests something stronger than mere diversity. The family with four boys and one girl is supposedly ‘unbalanced’ because boys outnumber girls. Selecting a girl would bring them closer to the putative ideal, where they have equal numbers of each. This ideal of ‘balance’ appears problematic, since it suggests that ‘unbalanced’ families are somehow defective.
 However, any family with an odd number of children will necessarily be unbalanced. Further, such imbalances arise naturally in other cases. For instance, we should expect around half of two-child families to be ‘unbalanced’.

Some may hold that medical interventions, such as sex selection, are only justified in cases of ‘grave imbalance’. For instance, they may think that a couple are justified in using sex selection if they currently have three boys and one girl, but not if they have three boys and two girls. Others may think that a couple should be permitted to use sex selection whenever they currently have more children of one sex that the other. Kluge appears to subscribe to this more radical view, since he suggests that selection should “be allowed only for every other child”.
 However, this limit, to alternate children, raises further questions.

Suppose the couple had a boy first, decline the opportunity to use selection for their second child, and have second boy. Could they then select a girl for their third child? Intuitively, they have a stronger claim to family balancing now than when they had only one boy, but restricting sex selection to ‘every other child’ suggests they may have missed their chance, at least for now. Further, supposing their third child is a girl, whether sex selected or not, what of their fourth child? Intuitively, the case for balancing is weaker than before. Nonetheless, their family still appears unbalanced, assuming this notion makes sense. An ‘every other child’ policy would allow a couple who have boy, girl, boy to select a girl for their fourth. There seems no reason why another couple should be prohibited from selecting a girl simply because the order of their first three was boy, boy, girl instead. Thus, I see no reason for restricting selection to alternate children.
The intuitive notion of balancing suggests aiming at equal numbers of boys and girls within a family, understood in the nuclear sense. Thus, a couple should be allowed to select a boy only if they currently have more girls than boys (and vice versa). Of course, a complete public policy will need to deal with more complicated cases, such as couples where one or both have a child with a previous partner, multiple births, cases where a child has died, and so on. I do not discuss these complexities here, since my concern is with the general principles behind sex selection. If it is established that non-medical sex selection should sometimes be permitted, then we will have to address these details. For now, I focus on the relatively ‘easy’ cases. Thus, I assume that we can readily identify how many children a given couple have and their sexes. A family will count as unbalanced, and potentially eligible for sex selection, if they have more boys than girls or more girls than boys.
Two Motives for Selection: Values and Preferences
Kluge distinguishes two motivations for sex selection. First, parents can be motivated by values, or belief in the objective superiority of one sex. Second, parents can be motivated by a mere preference for one sex, without any evaluative commitment.
 Preferences are simply subjective and may be idiosyncratic; there is no need for anyone else to share them, or even to attach them any particular importance.
 In contrast, values purport to have objectivity. If X really is better than Y, then everyone ought to recognise this.
This distinction is reminiscent of one drawn by Rebecca Bennett between morality and preferences.
 However, Kluge’s distinction is compatible with non-moral values having similar ‘categorical’ force.
 The key difference seems to be that one may, in principle, expect agreement about values, but we have no reason, even in principle, to expect agreement about preferences. It is not clear how sharp this value/preference distinction is but, in keeping with my general argumentative strategy, I bracket these worries and assume that the distinction is coherent.
Kluge proposes that sex selection is objectionable when motivated by sexist values, because these violate the idea that all people are equally valuable.
 Consequently, he holds that the state may—and indeed should—forbid value-based selection. However, he argues that sex selection need not be based on such values. Parents may simply prefer a child of either sex. This, he claims, is neither sexist nor objectionable.

Kluge illustrates a non-evaluative preference with the example of choosing friends.
 We might prefer to associate with others like ourselves, without thereby holding other people objectively less valuable. However, we do not ordinarily choose to befriend one person rather than another on the basis of their sex. Perhaps a better example for Kluge’s purposes is choice of romantic partners.
 Many of us are attracted only (or primarily) to one sex. Moreover, there are various other qualities that we may seek in romantic partners, without thereby valuing such people more than others. Acting on these preferences, when seeking or choosing between potential partners seems morally permissible in most cases.

Of course, choosing (the sex of) one’s children is very different from choosing a romantic partner. As Herissone-Kelly has recently argued, we normally think that a father should love his daughter simply because she is his daughter, without her having to merit this.
 We do not, similarly, think that a boyfriend should love his girlfriend, simply because she is his girlfriend. We expect romantic love to be based on the personal characteristics of the one loved, rather than the mere fact of their occupying the position of partner. I do not deny obvious differences between children and romantic partners, nor parental and romantic love. My aim is merely to illustrate that one may have a preference for people of a certain kind, without supposing that they are more valuable than others.
Kluge suggests that, where parents are not acting on objectionable values, a general presumption of parental liberty supports the view that sex selection should be allowed. Preference-based sex selection should not be considered suspect simply because value-based sex selection is objectionable.
 One response would be to argue that preference-based sex selection is problematic for other reasons. It seems that what parents really have preferences over is not their child’s sex, but gender. Thus, they may choose a boy in the hope that their child will be interested in sports or cars, or a girl in the hope that their child will be nurturing or interested in shopping. Choosing sex in the hope or expectation of influencing gender thereby contributes to sexist stereotypes, which limit or make more costly certain opportunities for both males and females. Thus, critics argue that even ‘preference-based’ sex selection is harmful on account of manifesting and reinforcing these sexist attitudes.

As noted earlier, these arguments are controversial. Many people subscribe to traditional notions of sex and gender and are unlikely to accept that there is anything wrong with these attitudes.
 Even if we think that they are outdated or mistaken, it would be disrespectful to ignore their views or to think that public policies need not be justified in terms that they can accept. Therefore, I will grant that there is some distinction between value-based sex selection, which ought to be prohibited, and preference-based sex selection, which ought to be permitted.

The tricky issue is distinguishing between those acting on sexist values and those acting on unobjectionable preferences. It is clearly unrealistic to expect perfect discrimination. Nonetheless, policy should be designed so that it places as little restriction as possible on legitimate (preference-based) sex selection, while discouraging objectionable (value-based) sex selection. Kluge proposes two restrictions on sex selection.
 First, sex selection should be restricted to cases promoting family balance. Second, to prevent societal sex imbalance, those couples wishing to select a boy must be matched with couples wishing to select a girl, and vice versa. Should there be more parents wishing to select one sex over those wishing to select the other, then a lottery should determine who gets to select.

I argue that, even if we accept Kluge’s distinction between value-based and preference-based selection, and that preference-based selection is unproblematic, these proposals fail to discriminate between problematic and (purportedly) unproblematic cases of sex selection. I begin by arguing that some preference-based selection will be prevented, thereby suggesting that Kluge’s proposals do not safeguard parental liberty as well as he suggests. I then show that, even more problematically, these proposals will permit many cases of value-based selection. Thus, these policies are susceptible to both false positives and false negatives. Finally, I suggest that, if we find Kluge’s premises plausible, a better policy would be to try to distinguish between value-based and preference-based selection directly, rather than taking family balancing as an imperfect proxy for parental motives.

Does Family Balancing Preserve Freedom to Act on Preferences?
Kluge admits that his family balancing proposal will prevent as-yet childless couples from sex selecting their first (and possibly only) child, even if their choice is preference-based.
 He apparently considers this acceptable. It can indeed be permissible to restrict actions that are themselves innocent, if this is necessary and proportionate to pursuing some desirable end. For instance, we may be justified in criminalizing all actions of a certain type, even if not all tokens of that type are harmful. Criminal law is a somewhat blunt instrument and cannot always distinguish harmful and non-harmful tokens.

However, this is a more serious restriction than Kluge appreciates. Many couples may only want a single child. If we accept parental preference as a legitimate basis for sex selection, it seems arguably even more important that one-child couples get to select a child of their preferred sex. Since this is their only (currently planned) child, they cannot be consoled by the offer of sex selection ‘next time’. Of course, they may change their plans and decide to have another child, but being required to have an extra child in order to get one of the preferred sex is a significant cost.
Further, it is not only these couples who may find their preferences frustrated by the family balancing restriction. Kluge cites Canadian survey data suggesting that many couples prefer a ‘matched pair’ of children, i.e. one of each sex.
 However, some may prefer a matching pair––i.e. two the same––even if they have no particular preference over which sex. There could be various reasons for this. For instance, they may assume that two same-sex children are more likely to play together or share other interests and activities. They may expect the children to share toys, clothes, or even a bedroom. Thus, a couple may have no preference over the sex of their first child but want their second child to be the same sex. This seems no more sexist than a desire for balance. However, if only family balancing is permitted, such preferences are frustrated. I do not see why a preference for matching pairs should be excluded, if we admit the legitimacy of preference-based selection.
Thus, restricting sex selection to cases of family balance is more restrictive than might initially be appreciated. It prohibits various cases of preference-based selection that, by hypothesis, are not themselves objectionable. Of course, it is unreasonable to expect any policy to discriminate perfectly between preference-based and value-based selection. It may make sense to err on one side or the other, if one error is worse than the other. The thought here is similar to that behind the presumption of innocence in criminal law. It is widely held that it is better to let ten guilty persons escape than to punish one innocent person.
If we apply a similar ‘presumption of innocence’ to sex selection, we may conclude that it is better wrongly to permit ten cases of value-based selection than wrongly to prohibit one case of preference-based selection. However, it could be argued that this presumption should be reversed. There is no general right to have one’s preferences satisfied.
 So, we might think that denying parents the option to sex select, even on the basis of mere preferences, is no great wrong. If allowing value-based sex selection is a serious wrong, then it makes sense to err on the side of a more restrictive policy.

I do not attempt to settle whether false positives are worse than false negatives, or vice versa. I mention this only to forestall the response that preventing some preference-based selection is a price worth paying to prevent value-based selection. However, it does not matter which errors are worse, since—as I am about to show—Kluge’s policy prescriptions also fail to prevent value-based selection.
Is the Restriction to Balancing Effective in Preventing Value-based Selection?

Consider couples who hold sexist values, preferring boys to girls. How would such couples act, and be treated, under a policy that allows family balancing? Their first child must be conceived without selection. This means it has, roughly, a 50/50 chance of being either a boy or a girl.
 Now consider those going for a second child. Those who already have a boy may be eligible for sex selection, but only to choose a girl. Presumably, they will forego this option, hoping for another boy. Around half of these will end up with two boys, while the other half have a boy followed by a girl. Conversely, those who have a girl first will be eligible to select a boy.
 Since this is what they want, we may assume that all will opt for selection where available.
 Assuming no further restriction, the overall outcome is as follows:
[Insert Fig. 1]

We can see two things. First, amongst these parents, there will be more boys than girls. Second, half of the couples (C and D) here use selection and all of them, by hypothesis, do so because they hold sexist values.

This will not necessarily lead to an imbalance in society, since their ability to act on their sexist values may be limited by the need to match with others. However, if there are enough other couples wishing to select girls, whether out of sexist values or mere preferences, then they may be able to act on their sexist values. Further, selection is at least restricted to only two of the eight children. Absent any restriction on sex selection, it may be that all four couples would have selected for boys in both pregnancies (or perhaps couples C and D would have stopped at one child, if their main concern was simply to have a boy). Clearly, the policy has succeeded in preventing some value-based sex selection. However, it is not a targeted restriction.
Assume that a significant number of couples wish to use sex selection on the basis of sexist values. In this case, any policy prohibiting some uses of sex selection is likely to block some cases of value-based selection, by accident rather than design. Consider a policy of blocking all applications for sex selection at random (on the toss of a coin). This might produce the following outcomes:
[Insert Fig. 2]

Here, some value-based selection still occurs (couple E). Further, one case of preference-based selection is blocked (couple H). Should we not consider these possibilities equally bad, we could replace the coin toss with some alternative procedure that allows selection with a greater, or lesser, chance. In any case, some instances of preference-based selection are still allowed (couple G), but some cases of value-based selection have been prevented (couple F). The mere fact that a policy happens to block some value-based selection should not be taken to show successful discrimination, since this is likely to happen simply by chance, even where the procedure does not even try to discriminate.
This example illustrates that Kluge’s recommendation of a lottery to decide which parents get to sex select their children does not discriminate between preference-based and value-based selection. Couples have equal chances of selection, whatever their motives for sex selection. Of course, Kluge does not suggest that the lottery will make this distinction; he seems to think that a restriction to family balancing will do that. The purpose of the lottery is to prevent societal imbalances. If it prevents some value-based selection, this is simply by chance. 
My contention is that Kluge’s proposals, including restricting sex selection to family balancing purposes, are little (if any) better at preventing value-based selection than allowing it in only randomly determined cases. Neither approach attempts to discern the actual motives of the couple in question. Restricting sex selection to family balancing may prohibit parents from acting on mere preferences, while allowing others to act on sexist values. Thus, even if we accept Kluge’s distinction between values and preferences, this gives us no reason to adopt a policy that allows sex selection for, and only for, family balancing.
Again, one possible response is to argue that some errors are worse than others. For instance, if it were worse to prevent preference-based selection than to permit value-based selection, then Kluge could say that letting these instances of value-based selection through is a price worth paying to preserve the freedom of those with mere preferences. But, as we saw in the previous section, his policy prescriptions involve both errors. Thus, Kluge cannot consistently avail himself of this response.

Discriminating between Motivations

If our aim is to prevent parents from selecting based on sexist values, while permitting selection based on mere preference, then I suggest that we should attempt to identify what motivates couples to pursue sex selection.
Kluge appears to dismiss such an approach on the basis that it could not be perfect: “Absent a way of reading minds and of being able to distinguish between genuine belief, innocent self-deception and deliberate misrepresentation, it is impossible to make such a distinction in practical terms”.
 I do not pretend that we have any infallible method for making this distinction but, as also Kluge observes, perfect discrimination is too high a standard to expect of public policy.

We often make judgements regarding people’s motives. For instance, criminal punishment requires not only a guilty act (actus reus) but also intent or guilty mind (mens rea). We do not conclude that punishment can never be justified, because we can never be sure of someone’s intent. Rather, we seek to identify their intentions as best we can. If doing so ‘beyond all reasonable doubt’ is sufficient for criminal punishment, then a similar standard should be sufficient in other areas of public policy.

The relevant test for this policy is not whether it would distinguish between these motives perfectly, but whether it could do so better than some alternative, such as taking family balancing as a proxy for acting on mere preferences. Perhaps, since this process of testing couples is likely to involve some costs, we may require that it must be significantly better at discriminating, to offset the costs of the screening. However, given that family balancing is a poor proxy for parental motives, it seems plausible that tests could be devised to identify whether or not couples held sexist values with greater accuracy.
We could seek to ascertain couples’ motives in various ways, such as through interviews or tests. There are now various tests available for biases, including implicit ones.
 The process may be similar to the screening of those seeking to adopt.
 The tests may also be similar to those that married couples are sometimes required to demonstrate that they are in a bona fide relationship when seeking benefits, such as immigration.
 (That I draw these comparisons does not imply that I support such testing in these contexts.)
I do not propose that parents must demonstrate that they are free of any implicit biases before they are allowed to select, since such biases are pervasive.
 It may be necessary to distinguish between acceptable and unacceptable levels of bias. Nonetheless, I assume that it would be possible to identify some cases where parents held particularly problematic sexist values. Those parents might be prohibited from using sex selection, on the grounds that their actions would be discriminatory. Other parents would have a chance to demonstrate that their preferences for a child of a particular sex were not rooted in sexist values. If we accept Kluge’s assumptions, then this demonstration might involve appeal to alleged value of family balance. However, this would not be the only possible consideration; preference for a matching pair of children might also be permitted.
One possible objection is that it would not be possible to distinguish, in this way, between those motivated by sexist values and those with supposedly innocent motives. As noted above, such tests are imperfect, but we already employ fallible tests in other cases. I suspect that a sufficiently reliable screening process could be devised. However, if this proves impossible, it does not validate Kluge’s family balancing policy. If there is no reliable way to distinguish between objectionable and unobjectionable motives, then there may be no alternative but to allow or prohibit all sex selection, regardless of parental motives. Nonetheless, if we think that there is a significant moral difference between value-based and preference-based selection, we should investigate whether it is possible to distinguish between these, rather than permitting (only) family balancing.
Another objection is that such tests would be invasive. However, we subject those seeking to adopt children to similar screening. It has even been argued that all parents should be subject to a licensing process.
 Testing only those seeking to use sex selection technology is certainly less invasive. If motives matter, then we may require couples wishing to sex select to waive certain privacy rights, much as those seeking to adopt already have to. If such a screening process could distinguish parental motives with reasonable reliability, then we have good reason to adopt such measures, for they are likely to track parental motivations better than a policy based around family balancing.
Conclusion

Not everyone accepts that sex selection can be based on morally innocent preferences. However, I have sought to avoid such controversies here. My argument is that even if—as advocates, such as Kluge, maintain—some preferences that are not inherently sexist, this does not justify a policy that permits selection for family balancing (only).

If we accept that couples can have morally innocent, or at least tolerable, preferences over the sex of their children, then they may have such preferences in other cases that do not involve family balancing. For instance, they may have a preference for a matching pair of children (two the same), without thinking one sex more valuable. If preference-based selection ought to be permitted, then there is no justification for prohibiting couples from acting on these preferences, simply because they are not family balancing. Conversely, restricting sex selection to family balancing does not prevent couples from acting on sexist values that all agree to be problematic. While some may be unable to act on their sexist values, if they do not coincide with what is required for family balance, those whose values happen to align with what is required for family balance will be able to act on values that all agree to be morally suspect. Thus, Kluge’s distinction does not support the policy that he favours.
I have not taken any stance on whether or when we ought to permit sex selection, which is a much larger and more complex topic. However, by showing that the distinction between preference-based and value-based selection does not support family balancing, I have shown that those who consider family balancing acceptable need to do more to justify this policy.
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