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Abstract 
 

In 1985, the case of Gillick v West Norfolk and Wisbech Area Health Authority 1 

confirmed that it was lawful for a child under the age of sixteen to validly consent to 

their own medical treatment without parental knowledge or permission, provided that 

they had ‘sufficient understanding and intelligence to understand the nature and 

implications of the proposed treatment’.2  Hailed as a landmark case, Gillick3 has been 

explored extensively. Scholars have generally based their investigations on the 

narrative of the case that is provided in the published law reports. However, there is a 

more detailed story to be told, which can only be uncovered by examining the  context 

in greater depth. Using ‘legal archaeology’, a methodology which as far as the author 

is aware, has not previously been used to study Gillick,4 this thesis conducts an analysis 

of the social and historic background of the litigation through an analysis of primary 

and secondary sources, including materials that have never previously been examined. 

 

The purpose of the analysis undertaken in this thesis is threefold. First, it offers new 

information on how the case of Gillick5 came about, through the incorporation of new 

information from primary materials into the historical record. It enriches the existing 

understanding of how this well-known landmark case reached the courts as a result of 

a strategic agenda to progress the campaign against ‘secret schoolgirl contraception’ 

and to ensure that society would protect traditional family values. Moreover, this thesis 

                                                        
1 [1986] AC 112. 
2 ibid 189 per Lord Scarman. 
3 [1986] AC 112. 
4 ibid. 
5 [1986] AC 112. 



 

confirms that Gillick6 should be viewed as a ‘test case’ (for the purpose of this thesis 

the term ‘test case’ is treated as synonymous with strategic litigation and public interest 

litigation). Second, the examination of Gillick7 contributes to existing discussions of 

‘test case’ litigation and provides an assessment of the key characteristics of a ‘test 

case’, as well as the role and function of ‘test cases’ in the English legal system. Finally, 

this analysis of Gillick 8  adds to the current understandings of ‘legal archaeology’ 

which, at present, is not widely used, and thus its methodological potential has not yet 

been fully explored. This thesis draws conclusions about the process of conducting a 

'legal archaeology' project, including its advantages and disadvantages. It advocates 

utilising ‘legal archaeology’ as an approach for the micro-level study of individual 

cases. It argues that ‘legal archaeology’ is well-suited to examining cases that are 

thought to be ‘test cases’ because of the emphasis that this methodology places on 

building an accurate narrative of how and why a particular case came into existence. 

This thesis further suggests that 'legal archaeology' should be adopted by scholars who 

wish to better understand the wider context of an individual case, as well as by those 

who wish to respond to macro-level questions, including those about the way cases are 

constructed, and the role ‘test case’ litigation plays in the English legal system.  

 

 

 

 

                                                        
6 ibid. 
7 [1986] AC 112. 
8 ibid. 
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Chapter One – Introduction 
 

‘Gillick v West Norfolk and Wisbech Area Health Authority and DHSS 

 is a classic example of a test case’9 

 

There is a growing academic interest in undertaking in-depth case studies of landmark 

or leading cases.10 Every case has its own story and is a potential drama.11 There are a 

variety of reasons as to why scholars investigate an individual case, including its 

importance in setting a precedent, or because it otherwise contributes to legal 

developments in a particular field. However, academic studies of cases do not 

necessarily come about solely because of their legal significance; they may be 

undertaken because of the social or political implications of decisions, the impact on 

the lives of the public, or merely because there is an interesting or novel story to tell.12 

As Lord Denning stated, [landmark cases] ‘portray dramatic situations. The characters 

are real. The scenes are true. The prose is good. The decisions have lasting 

consequences’.13  

 

                                                        
9 Jenny Levin, ‘Interested Parties’ (1985) Legal Action 10. 
10 See for instance, Sir Guenter Treitel, Some Landmarks of Twentieth Century Contract Law (Oxford 
University Press 2002); Stephen Gilmore, Jonathan Herring and Rebecca Probert (ed), Landmark Cases 
in Family Law (Hart Publishing 2011); Charles Mitchell and Paul Mitchell (ed), Landmark Cases in the 
Law of Tort (Hart Publishing 2010); Ian McDougall (ed), Cases That Changed Our Lives (Lexis Nexis 
2010).  
11 Paul A Lombardo, ‘Teaching Health Law, Legal Archaeology: Recovering the Stories Behind the 
Cases’ (2008) Journal of Law Medicine & Ethics 179, 179. 
12 See for instance, James Wilson, Cases, Causes and Controversies Fifty Tales from the Law (Wildly, 
Simmonds & Hill Publishing); Brian Black and John Hosteller, Famous Cases: Nine Trials that Changed 
the Law (Waterside Press 2002).  
13 Lord Denning, Landmarks in the Law (Butterworths 1984) v. 
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Undertaking an individual case study of a landmark or leading case provides the 

opportunity to explore the contextual background of a case. Undertaking such an 

analysis helps to achieve a greater understanding of the case, and highlights information 

that may have been previously neglected or has not yet been discovered. In a series of 

books by Hart Publishing, scholars have undertaken case studies across different areas 

of law.14 These scholars have noted that there is much to be gained from undertaking a 

detailed analysis of a particular landmark case. Such studies can shed light on why a 

case was integral to shaping the landscape of an area of law, or to help understand why 

it is considered to be a landmark.15 Several of the discussions in these texts have placed 

landmark cases in their respective historical contexts, and moved beyond the legal 

issues to ascertain unknown or neglected parts of a case narrative, such as how the case 

reached the court in the first place, or whether there were any social or political factors 

that influenced the case development.16  

 

Campbell, in his review of Landmark Cases in Contract Law, 17  outlined that the 

exploration of historical, legal, economic and social background uncovered by the 

                                                        
14 Charles Mitchell and Paul Mitchell (ed), Landmark Cases in the Law of Tort (Hart Publishing 2010); 
Nigel Gravels (ed), Landmark Cases in Land Law (Hart Publishing 2013); Charles Mitchell and Paul 
Mitchell (ed), Landmark Cases in Equity (Hart Publishing 2012); Philip Hander, Henry Mares and Ian 
Williams (ed), Landmark Cases in Criminal Law (Hart Publishing 2017); Charles Mitchell and Paul 
Mitchell (ed), Landmark Cases in the Law of Contract (Hart Publishing 2008); Stephen Gilmore, 
Jonathan Herring and Rebecca Probert (ed), Landmark Cases in Family Law (Hart Publishing 2011); 
Simon Douglas, Robin Hickey, Emma Waring (ed), Landmark Cases in Property Law (Hart Publishing 
2015); Satvinder Juss and Maurice Sunkin (ed), Landmark Cases in Public Law (Hart Publishing 2017); 
Jonathan Herring and Jesse Wall (ed), Landmark Cases in Medical Law (Hart Publishing 2015); Paul 
Mitchell and Charles Mitchell (ed), Landmark Cases in the Law of Restitution (Hart Publishing 2006).  
15 For instance, Philip Hander, Henry Mares and Ian Williams, Landmark Cases in Criminal Law (Hart 
Publishing 2017) ch 1. 
16 For instance, Richard Danzig, ‘Hadley v Baxendale: A Study in the Industrialization of the Law’ 
(1975) 4 Journal of Legal Studies 249; Adam Tomkins and Paul Scott, Entick v Carrington 250 Years of 
the Rule of Law (Hart Publishing 2015); Sir Guenter Treitel, Some Landmarks of Twentieth Century 
Contract Law (Oxford University Press 2002). 
17 Charles Mitchell and Paul Mitchell (ed), Landmark Cases in the Law of Contract (Hart Publishing 
2008). 
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authors was used to confirm the wisdom of the decisions in the cases. 18  He also 

recognised the case studies as important contributions to legal history.19 Moreover, in 

a review of Landmark Cases in Family Law,20 Dingwall viewed the contextualised 

approach undertaken as a particular strength, because it gives weight to the policy 

implications of decisions, and demonstrates how cases can represent turning points in 

the relationship between law and families.21 The cases selected for analysis in these 

books were already familiar to scholars, having already received extensive academic 

attention.22 However, it is clear that the case studies conducted have successfully drawn 

out new information, ideas and conclusions, and have developed the current 

understanding of a case’s significance, or challenged existing assumptions about 

them.23  

 

The analysis of Gillick v West Norfolk and Wisbech Area Health Authority24 undertaken 

in this thesis has similar objectives. Existing academic studies of Gillick25 have tended 

to focus on the impact of the case on children’s and parents’ rights with regard to 

medical treatment, as well as analysing the precedent it set.26 Scholars have therefore 

                                                        
18 David Campbell, Book Review Landmark Cases in the Law of Contract (2009) 30 Journal of Legal 
History 107, 108. 
19 ibid. 
20 Stephen Gilmore, Jonathan Herring and Rebecca Probert (ed), Landmark Cases in Family Law (Hart 
Publishing 2011). 
21 Robert Dingwall, Book Review Landmark Cases in Family Law (2012) 22(7) Law and Politics Book 
Review available at http://www.lpbr.net/2012/07/landmark-cases-in-family-law.html accessed 20 June 
2018. 
22 Stephen Gilmore, Jonathan Herring and Rebecca Probert, ‘Introduction: A Journey Through the 
Landmark Cases of Family Law’ in Stephen Gilmore, Jonathan Herring and Rebecca Probert (ed) 
Landmark Cases in Family Law (Hart Publishing 2011) 2.  
23 For instance, Charles Mitchell and Paul Mitchell (ed), Landmark Cases in the Law of Tort (Hart 
Publishing 2010), blurb, inside front cover, hardback edition; Nigel Gravels, Landmark Cases in Land 
Law (Hart Publishing 2013), blurb, inside front cover, hardback edition. 
24 [1986] AC 112 (hereafter referred to as Gillick). 
25 ibid. 
26 Stephen Cretney, ‘Gillick and the Concept of Legal Capacity’ (1989) 105 Law Quarterly Review 356; 
Jane Fortin, ‘Gillick- not just a high watermark’ in Stephen Gilmore, Jonathan Herring and Rebecca 
Probert (ed), Landmark Cases in Family Law, (Hart Publishing 2011) 200; John Eekelaar, ‘The 
Emergence of Children’s Rights’ (1986) 6 Oxford Journal of Legal Studies 161; Stephen Gilmore, ‘The 
Limits of Parental Responsibility’ in Rebecca Probert, Stephen Gilmore and Jonathan Herring, 

http://www.lpbr.net/2012/07/landmark-cases-in-family-law.html
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been concerned to examine the reasoning provided by the judges, and to consider how 

the case has been applied in later cases.27 In such studies, the published law reports, in 

conjunction with scholarly literature, have comprised the main sources of information.  

 

Unlike existing studies of Gillick,28 this thesis uses a methodology known as ‘legal 

archaeology’ in order to undertake an in-depth analysis of the factual details of the 

litigation, and to place it in its historical context.29 It goes beyond the background 

provided in the law reports and uncovers new information from archival and empirical 

research, as well as from an examination of works written by Victoria Gillick, including 

her two autobiographies. 30  Case studies which adopt a ‘legal archaeology’ 

methodology can lead to changed perceptions or can provide confirmation of existing 

ideas. In this thesis, ‘legal archaeology’ is used as a means of confirming the suggestion 

made by Levin that Gillick31 is a ‘test case’.32 Identifying Gillick33 as a ‘test case’ is an 

important part of building an enriched historical account of the litigation, and can assist 

                                                        
Responsible, Parents and Parental Responsibility (Hart Publishing 2009); Jane Fortin, Children’s Rights 
and the Developing Law (Butterworths 1998) 63, 101, 130; Emma Cave, ‘Goodbye Gillick? Identifying 
and resolving problems with the concept of child competence’ (2014) 34(1) Legal Studies 103; Emma 
Cave, ‘Adolescent Consent and Confidentiality in the UK’ (2009) 16 European Journal of Health Law 
309-331; Andrew Bainham, ‘The Balance of Power in Family Decisions’ (1986) 45(2) Cambridge Law 
Journal 262, 275; Patrick Parkinson, ‘The Gillick Case- Just what has it Decided?’ (1986) 16 Family 
Law 11. 
27 ibid. 
28 [1986] AC 112. 
29 See Debora L Threedy, ‘Legal Archaeology: Excavating Cases, Reconstructing Context’ (2006) 80 
Tulane Law Review 1197; A.W. Brian Simpson, Leading Cases in the Common Law, (Oxford University 
Press, 1995) ch 1; Julie Novkov, ‘Legal archaeology’ (2011) 64(2) Political Research Quarterly 348; 
Debora L Threedy, ‘Legal Archaeology and Feminist Legal Theory: A Case Study of Gender and 
Domestic Violence’ (2008) 29(4) Women’s Rights Law Reporter 171; Debora L. Threedy, ‘Unearthing 
Subversion with Legal Archaeology’ (2003) 13 Texas Journal of Women, Gender and the Law 133; 
Judith L Maute, ‘Response: The Values of Legal Archaeology’ (2000) Utah Law Review 223; Paul A 
Lombardo, ‘Teaching Health Law, Legal Archaeology: Recovering the Stories behind the Cases’ (2008) 
Journal of Law Medicine & Ethics 179; William Twining, ‘What is the Point of Legal Archaeology?’ 
(2012) 3(2) Transnational Legal Theory 166. 
30 Victoria Gillick, Dear Mrs Gillick The Public Respond (Marshalls 1985); Victoria Gillick, A Mother’s 
Tale (Hodder and Stoughton 1989); Victoria Gillick, ‘Contraception for the under 16s’ [1992] 304 British 
Medical Journal 845; Victoria Gillick, ‘Teenage Pregnancies’ (1999) Catholic Medical Quarterly 6. 
31 ibid. 
32 Jenny Levin, ‘Interested Parties’ (1985) Legal Action 10. 
33 [1986] AC 112. 
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in making the existing historical record more precise, as well as giving a new dimension 

to its legacy. 

 

Chapter Two explains the methodology of ‘legal archaeology’. Through an analysis of 

the work of leading scholars on this approach, it outlines that a case study based on 

‘legal archaeology’ focuses on the social and historical context of a case. It explains 

that the methodology involves moving beyond the ‘official account’ of a case, which is 

based on information provided in the published law reports, and examines the 

‘unofficial backstory’, to reveal facts and events that were integral to its construction 

and progression.34 Moreover, it highlights that this approach can make clear how and 

why a case came to court, and may identify whether this was in response to social or 

moral controversies of the time, or whether particular issues were brought before the 

courts as part of a broader strategy, including those that are brought about as part of a 

wider social and moral campaign.35  

 

Chapter Two continues by arguing that ‘legal archaeology’ can confirm when a case 

should be viewed as a ‘test case’; this term is taken to refer to a case that was a strategic 

action, brought to the courts in order to further a particular agenda or develop a 

campaign. 36 Accordingly, Chapter Two justifies the use of ‘legal archaeology’ for 

                                                        
34 See Debora L Threedy, ‘Legal Archaeology: Excavating Cases, Reconstructing Context’ (2006) 80 
Tulane Law Review 1197; A.W. Brian Simpson, Leading Cases in the Common Law, (Oxford University 
Press, 1995) ch 1; Julie Novkov, ‘Legal archaeology’ (2011) 64(2) Political Research Quarterly 348; 
Debora L. Threedy, ‘Legal Archaeology and Feminist Legal Theory: A Case Study of Gender and 
Domestic Violence’ (2008) 29(4) Women’s Rights Law Reporter 171; Debora L Threedy, ‘Unearthing 
Subversion with Legal Archaeology’ (2003) 13 Texas Journal of Women, Gender and the Law 133; 
Judith L Maute, ‘Response: The Values of Legal Archaeology’ (2000) Utah Law Review 223; Paul A. 
Lombardo, ‘Teaching Health Law, Legal Archaeology: Recovering the Stories behind the Cases’ (2008) 
Journal of Law Medicine & Ethics 179; William Twining, ‘What is the Point of Legal Archaeology?’ 
(2012) 3(2) Transnational Legal Theory 166. 
35 ibid. 
36 For further discussion see Carol Harlow and Richard Rawlings, Pressure Through Law, (Routledge 
1992); Jeremy Cooper and Rajeev Dhaven (ed), Public Interest Law (Basil Balckwell 1986) 167; Tony 
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studying the case of Gillick,37 arguing that it can be used to investigate its status as a 

‘test case’. Further, it explains the empirical, archival and autobiographical research 

that was undertaken in order to discover new information on how Gillick38 came about. 

It highlights that this information can then be incorporated into the case narrative and 

used to facilitate a greater understanding of its importance. 

 

Chapter Two further empahises that ‘legal archaeology’ not only supports a micro-level 

case analysis, but also enables macro-level observations to be made. It argues that ‘legal 

archaeology’ not only provides the opportunity to gain a deeper understanding of a case 

and improve the accuracy of the historical record of case but that it also facilitates a 

better understanding of ‘test cases’ more generally and the role they play in the English 

legal system. Accordingly, Chapter Two observes that the ‘legal archeology’ study of 

Gillick39 conducted in this thesis contributes to current knowledge about ‘test case’ 

litigation. 

 

                                                        
Prosser, Test cases for the poor Legal techniques in the politics of social welfare (Child Poverty Action 
Group 1983); Linda Mulcahy, ‘The Collective Interest in Private Dispute Resolution’ (2012) Oxford 
Journal of Legal Studies 1; Jonathan Montgomery, Caroline Jones and Hazel Biggs, ‘Hidden Law-
Making in the Province of Medical Jurisprudence’ (2014) 77(3) Modern Law Review 343; Henry Hodge, 
‘A Test Case Strategy’ in Martin Partington and Jeffrey Jowell (ed) Welfare Law & Policy (Frances 
Pinter 1979); Aoife Nolan, Children’s Socio-Economic Rights, Democracy and the Courts (Hart 
Publishing 2011) 229; Katie Ghose, Beyond the Courtroom A Lawyers Guide to Campaigning (Legal 
Action Group 2005); Robert H Mnookin, In the Interest of Children Advocacy Law Reform and Public 
Policy (Freeman 1985); Daynard R A, ‘Test case litigation as a source of significant social change’ (1972) 
18 Catholic Lawyer 37-42; Sharyn L Roach Anleu, Law and Social Change (2nd edn, SAGE Publications 
2000); Carrie Menkel-Meadow, ‘The Causes of Cause Lawyering’ in Austin Sarat & Stuart Scheingold 
(ed), Cause Lawyering Political Commitments and professional Responsibilities (Oxford University 
Press 1998); John W Kingdon, Agendas, Alternatives and Public Policies, (updated 2nd edn, Longman 
1984) 46-51; Aryeh Neier, Only Judgment The Limits of Litigation in Social Change, (Wesleyan 
University Press 1982); R A Daynard, ‘Test case litigation as a source of significant social change’ (1972) 
18 Catholic Lawyer 37; Wayne V McIntosh and Cynthia L Cates, Multi-Party Litigation: The Strategic 
Context (UBC Press 2009); Ben Schokman, Daniel Creasey, Patrick Mohen, ‘Short Guide- Strategic 
Litigation and its role in promoting and protecting human rights’ (Advocates for International 
Development Lawyers Eradicating Poverty 2012).  
37 [1986] AC 112. 
38 ibid. 
39 [1986] AC 112. 
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Chapter Three provides an outline of the information on Gillick 40  that can be 

ascertained from the published law reports, referred to in this thesis as the ‘official 

account’ of the case. It examines the High Court, Court of Appeal and House of Lords 

judgments and identifies that most of the information that can be discovered in the 

published law reports concerns the judicial assessment of the substantive legal 

questions. In addition, it demonstrates that the published law reports discuss a number 

of procedural discrepancies in the case, including uncertainties on the use of the writ 

procedure, the appropriateness of reviewing government guidance and the extent to 

which Victoria Gillick had a personal interest in the case. Thus, Chapter Three makes 

clear that only a limited understanding of how Gillick41 reached the courts can be 

gained from an analysis of the published law reports. Accordingly, it suggests that much 

information on the contextual background is missing from the ‘official account’ of 

Gillick42 and suggests that the known narrative of the case is incomplete. Therefore, 

Chapter Three emphasises that if we are to fully explore whether Gillick43 is a ‘test 

case’ and thereby improve the accuracy of the case narrative, then a ‘legal archaeology’ 

study is needed. 

 

Chapter Four provides a review of existing literature on Gillick.44 It makes clear that 

the majority of the scholarly discussions on Gillick 45  have relied on the ‘official 

account’ of the case taken from the information available in the published law reports. 

It highlights that there is an extensive body of literature on Gillick,46 Most of which has 

                                                        
40 ibid. 
41 [1986] AC 112. 
42 ibid. 
43 [1986] AC 112. 
44 ibid. 
45 [1986] AC 112. 
46 ibid. 
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been concerned with the impact of the case on children’s and parents’ rights, its impact 

beyond the medical context, the precedent set by the case and how the majority 

judgments should be interpreted and how the case should be applied to cases concerning 

Children’s Refusal of Treatment. Thus, Chapter Four demonstrates that, with the 

exception of few scholars including Fortin and Harlow, 47 the social and historical 

context of the litigation has only been give fleeting scholarly attention. Accordingly, 

the need for a ‘legal archaeology’ study of Gillick48 is emphasised, so that a more 

comprehensive understanding of why and how the litigation came about can be 

achieved and a more accurate narrative of the case can be developed.  

 

Chapter Five undertakes a case study of Gillick,49 using the methodology of ‘legal 

archaeology,’ in order to confirm the premise that Gillick50 was indeed a ‘test case’. It 

incorporates new information into the narrative of the case by engaging with primary 

materials from empirical and archival sources, including materials that have never 

previously been accessed, as well as autobiographical research. It uses this information 

to provide the ‘unofficial backstory’ through an examination of the social and historical 

context of the litigation. It reveals that the case came about during a time when society 

was conflicted over the appropriate moral standards regarding sexual mores and family 

life and when there was ambiguity as to the lawfulness and moral acceptability of 

prescribing contraceptive treatment to children under-sixteen year olds without parental 

consent.  

 

                                                        
47 Jane Fortin, ‘The Gillick decision- Not Just a High-water Mark’ in Stephen Gilmore, Jonathan Herring 
and Rebecca Probert (ed), Landmark Cases in Family Law (Hart Publishing 2011); Carol Harlow, 
‘Gillick: A Comedy of Errors?’ (1986) 49 Modern Law Review 768. 
48 ibid. 
49 [1986] AC 112. 
50 ibid. 



 

 9 

Chapter Five situates the case as a key part of the campaign to combat ‘secret schoolgirl 

contraception’ and reveals that Victoria Gillick was not the first campaigner to take on 

this issue nor was it the first time legal action had been attempted. Chapter Five 

demonstrates that there were other interested parties who had also attempted 

(unsuccessfully) to pursue legal action on the issue of ‘secret schoolgirl contraception’. 

Moreover, Chapter Five considers Victoria Gillick’s own personal background, how 

this may have influenced her attitudes, and resulted in her role in the development of 

the case. It reveals her experience in campaign work and how she became involved in 

the campaign against ‘secret schoolgirl contraception’. Additionally, it explains how 

she got legal representation for her case and how and why she received funding for the 

case through legal aid. Therefore, the analysis in Chapter Five provides evidence to 

show that Gillick51 was strategically manufactured in order to further the agenda of the 

campaign against ‘secret schoolgirl contraception’ and to clarify an ambiguous topic of 

law and morals. Thus, Chapter Five confirms the premise that it is correct to view 

Gillick52 as an example of a ‘test case’. 

 

Chapter Six explores existing ideas about ‘test cases’ and suggests that they have been 

an important mechanism for supporting campaigns and for inciting legal, political and 

social development since the eighteenth century. Thus, Chapter Six explores the macro-

level conclusions that can be drawn as a result of the examination of the ‘legal 

archeology’ study of Gillick53 conducted in Chapter Five. It explains that the analysis 

provided in this thesis contributes to current knowledge about ‘test cases’. Moreover, 

it suggests that ‘test cases’ activity remains an important part of the modern day English 

                                                        
51 [1986] AC 112.  
52 ibid. 
53 [1986] AC 112. 
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Legal system and thus the concept is worthy of consideration. Chapter Six makes clear 

that there is room to develop current understandings about ‘test cases’ as there is, at 

present, no universally accepted definition. Accordingly, through a reflection of the 

‘legal archaeology’ study of Gillick,54 Chapter Six outlines the authors view on the key 

characteristics of a ‘test case’.  The author has deliberately left this discussion for the 

penultimate chapter of this thesis so that the findings of the ‘legal archaeology’ study 

of Gillick55 can be incorporated into the analysis of the key characteristics of a ‘test 

case’.  

 

Chapter Seven concludes this thesis. It reflects on the ‘legal archaeology’ study of 

Gillick56 provided in this thesis and confirms the previously made assumption that 

Gillick57 is an example of a ‘test case’. In addition, Chapter Seven explains that this 

confirmation results in improving the accuracy of the current narrative of the case. 

Moreover, Chapter Seven reflects on the methodology of ‘legal archaeology’ in this 

thesis. It highlights that the advantages of this approach lie in the fact that it encourages 

a detailed examination of the social and historical context of a case and supports the 

discovery of new information that may not have otherwise been found or fully 

appreciated.  

 

Accordingly, Chapter Seven emphasises the importance of moving beyond the ‘official 

account’ of a case and enriching a case narrative with the ‘unofficial backstory’. It 

makes clear that the advantages to using ‘legal archaeology’ outweigh any potential 

                                                        
54 ibid. 
55 [1986] AC 112. 
56 ibid. 
57 [1986] AC 112. 
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drawbacks. Therefore, Chapter Seven recommends that ‘legal archeology’ should be 

used by scholars more frequently.  
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Chapter Two - Methodology 

 

‘Only through detailed history can one come to  

“a real understanding” of judicial decisions.’58 

 

 

This chapter begins by explaining the importance of case study research and describes 

the methodology of ‘legal archaeology’ which is adopted in this thesis.59 It examines 

leading schools of thought on ‘legal archaeology’, and analyses existing case studies of 

landmark and leading cases from different areas of law in order to explore this 

methodology and defend its use for an analysis of Gillick.60 This chapter demonstrates 

that academic studies which adopt a ‘legal archaeology’ methodology do not 

necessarily follow a set framework, but nevertheless have common aims. It makes clear 

that ‘legal archaeology’ studies seek to find new information about a case, through a 

micro-level examination of its social and historical context. It explains that this type of 

investigation often involves undertaking empirical and archival research, and requires 

scholars to engage with ‘non-legal’ materials such as autobiographies, biographies and 

newspaper articles.61 Accordingly, this chapter explains how ‘legal archeology’ is used 

                                                        
58 William Twining, ‘What is the Point of Legal Archaeology?’ (2012) 3(2) Transnational Legal Theory 
166, 171. 
59 See further Debora L Threedy, ‘Legal Archaeology: Excavating Cases, Reconstructing Context’ (2006) 
80 Tulane Law Review 1197. See also Jim Phillips, ‘Why Legal History Matters’ (2010), 41 Victoria 
University of Wellington Law Review 293; A W Brian Simpson, Leading Cases in the Common Law 
(Oxford University Press, 1995) ch 1. 
60 [1986] AC 112. 
61 For further consideration of cases studies which use empirical research in legal scholarship see Paul 
Roberts, ‘Interdisciplinarity in Legal Research’ in Mike McConville and Wing Hong Chui, Research 
Methods for Law (2nd edn, Edinburgh University Press 2017) 112-117; Mike McConville, ‘Development 
of Empirical Techniques and Theory’ in Mike McConville and Wing Hong Chui (ed), Research Methods 
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in this thesis to analyse the landmark case of Gillick.62 It outlines the empirical, archival 

and autobiographical research undertaken, with a brief consideration of the ways and 

extent to which these types of research (where possible) can be beneficial.  

 

This chapter also ascertains that ‘legal archaeology’ is an important methodology for 

enhancing existing understandings about how a particular case came about, and 

highlights that it can help to identify when a case was strategically manufactured in 

order to further a campaign or pursue an agenda. Thus, it suggests that ‘legal 

archaeology’ can confirm whether Gillick63 should be viewed as a ‘test case’. Further 

this chapter outlines that any new information discovered through ‘legal archaeology’ 

can enrich the narrative of Gillick64 and improve the accuracy of a case’s historical 

record.  

 

 

 

 

 

 
 
 

                                                        
for Law (2nd edn, Edinburgh University Press 2017) ch 11; Lee Epstein and Andrew D Martin, An 
Introduction to Empirical Legal Research (Oxford University Press 2014); Peter Cane and Herbert M 
Kritzer, Empirical Legal Research (Oxford University Press 2010); For further consideration of archival 
research in legal scholarship see Douglas Hay, ‘Archival Research in the History of the Law: A User’s 
Perspective’ (1987) Archivaria 36. 
62  [1986] AC 112. 
63 ibid.  
64 [1986] AC 112.  
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Case Study Research 
 
 

‘Cases are an excellent source of case studies’.65  
 
 
 

‘Legal archaeology’ is a type of case study research. This section emphasises the 

importance of case study research and highlights that particular legal cases, including 

landmark and leading cases, are deserving subject matters of this approach.   

 

The Importance of Case Studies 

Case studies are used to explore an individual case in great detail.66 Stake reasoned that 

a ‘[c]ase study is the study of the particularity and complexity of a single case, coming 

to understand its activity within important circumstances’. 67 He maintained that ‘a 

single leaf, even a single toothpick has unique complexities’.68 Similarly, Runkel has 

analogised the work of case study researchers to ‘casting nets and testing specimens’.69 

He stated that ‘the case researcher examines a part or the whole, seeking to understand 

what the specimen is, how the specimen works’.70 The intention of a case study is 

therefore to thoroughly understand the complexities and uniqueness of a case in order 

to capture the finer details, 71  as well as to facilitate researchers in examining 

                                                        
65 John S Applegate, ‘Using Cases as Case Studies for Teaching Administrative Law’ (2000) 38 Brandeis 
Law Journal 217, 227. 
66 Robert E Stake, The Art of Case Study Research (Sage 1995) xi. 
67 ibid. 
68 Robert E Stake, The Art of Case Study Research (Sage 1995) xi. 
69 Philip Runkel, Casting nets and testing specimens: Two grand methods of psychology (Praeger 1990). 
See also, Robert E Stake, The Art of Case Study Research (Sage 1995) 36-37. 
70 ibid. 
71 Robert E Stake, The Art of Case Study Research (Sage 1995) 8, 9,16. 



 

 16 

information at the micro level.72 Case study researchers therefore investigate through a 

detailed contextual analysis,73 and closely scrutinise data within a specific context.74  

 

Research undertaken in the form of a case study is more familiar to social science 

disciplines.75 For example, to study in-depth explanations of social behaviour76 or to 

study a childhood condition.77 However, it is possible to undertake case studies in other 

disciplines such as education, business and law.78 Traditionally, legal scholarship was 

dominated by doctrinal study.79 Nevertheless, in the latter-half of the twentieth century, 

legal scholarship evolved to become more open to alternative mechanisms for analysis, 

resulting in scholars using a wider range of approaches to conduct their research, 

including those which might originally have been more familiar to other disciplines.80  

 

Although the notion of a case study has its origins in disciplines outside law, it is an 

important mechanism for the study of law, especially when focusing on an individual 

legal case.81 The purpose of conducting a case study of legal decisions might be to 

compare and contrast a limited number of cases. It could also be to study an individual 

case82 which is of ‘special interest’,83 such as those that have a uniqueness or particular 

                                                        
72 Zaidah Zainal, ‘Case study as a research method’ (2007) Jurnal Kemanusiaan bil.9 available at 
http://psyking.net/htmlobj-3837/case_study_as_a_research_method.pdf, 2.  
73 ibid 1-2. 
74 Zaidah Zainal, ‘Case study as a research method’ (2007) Jurnal Kemanusiaan bil.9 available at 
http://psyking.net/htmlobj-3837/case_study_as_a_research_method.pdf, 1. 
75 ibid. 
76 Zaidah Zainal, ‘Case study as a research method’ (2007) Jurnal Kemanusiaan bil.9 available at 
http://psyking.net/htmlobj-3837/case_study_as_a_research_method.pdf, 1. 
77 Robert E Stake, The Art of Case Study Research (Sage 1995) 2. 
78 Helena Harrison, Melanie Birks, Richard Franklin and Jane Mills, ‘Case Study Research: Foundations 
and Methodological Orientations’ (2017) 18(1) Forum: Qualitative Social Research 
http://www.qualitative-research.net/index.php/fqs/article/view/2655/4079 accessed 20 June 2018. 
79  Mike McConville and Wing Hong Chui (ed), Research Methods for Law (2nd edn, Edinburgh 
University Press 2017). 
80 ibid. 
81 http://casestudies.law.harvard.edu/the-case-study-teaching-method/ accessed 20 June 2018. 
82 ibid, 225. 
83 Robert E Stake, The Art of Case Study Research (Sage 1995) xi. 

http://psyking.net/htmlobj-3837/case_study_as_a_research_method.pdf
http://psyking.net/htmlobj-3837/case_study_as_a_research_method.pdf
http://psyking.net/htmlobj-3837/case_study_as_a_research_method.pdf
http://www.qualitative-research.net/index.php/fqs/article/view/2655/4079
http://casestudies.law.harvard.edu/the-case-study-teaching-method/
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complexity.84 In the legal context, this might be a landmark or leading case, or a case 

that is widely considered to be important.85 Case studies can be conducted through a 

number of different approaches;86 Stake suggested that there is a ‘palette of methods’ 

which can be used.87 Accordingly, this thesis adopts a case study approach based on 

‘legal archaeology’ methodology in order to gain significant insights into the wider 

historical and social context of Gillick,88 so that the strategic motivations behind the 

development of the case can be understood. The purpose in doing so is to demonstrate 

that the litigation was manufactured in order to promote the development of a moral 

and social campaign. Thus, the thesis enriches the existing historical record by 

confirming previous assertions that Gillick89 is an example of a ‘test case’, by drawing 

on hitherto unavailable sources related to the litigation.  

 
 
 
 
 
 

                                                        
84 ibid, 1, 8, 16. 
85 E Lim, ‘Of ‘Landmark’ or ‘Leading’ Cases: Solomon’s Challenge’ (2014) 41(4) Journal of Law and 
Society 523-550; John Morison, ‘What makes an important case?: an agenda for research’ (2012) 12 (4) 
Legal Information Management 251; Robert G Lee and Derek Morgan, ‘Regulating Risk Society: 
Stigmata Cases, Scienfitic Citizenship & Biomedical Diplomacy’ (2001) 23(3) Sydney Law Review 297. 
86  Robert E Stake, The Art of Case Study Research (Sage 1995) xii; Helena Harrison, Melanie 
Birks, Richard Franklin & Jane Mills, ‘Case Study Research: Foundations and Methodological 
Orientations’ (2017) 18(1) Forum: Qualitative Social Research http://www.qualitative-
research.net/index.php/fqs/article/view/2655/4079 accessed 20 June 2018. 
87 Robert E Stake, The Art of Case Study Research (Sage 1995) xii. 
88 See further Debora L Threedy, ‘Legal Archaeology: Excavating Cases, Reconstructing Context’ (2006) 
80 Tulane Law Review 1197. See also Jim Phillips, ‘Why Legal History Matters’ (2010), 41 Victoria 
University of Wellington Law Review 293; A W Brian Simpson, Leading Cases in the Common Law 
(Oxford University Press, 1995) ch 1. 
89 See further Debora L Threedy, ‘Legal Archaeology: Excavating Cases, Reconstructing Context’ (2006) 
80 Tulane Law Review 1197. See also Jim Phillips, ‘Why Legal History Matters’ (2010), 41 Victoria 
University of Wellington Law Review 293; A W Brian Simpson, Leading Cases in the Common Law 
(Oxford University Press, 1995) ch 1. 

http://www.qualitative-research.net/index.php/fqs/article/view/2655/4079
http://www.qualitative-research.net/index.php/fqs/article/view/2655/4079
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What is ‘Legal Archaeology’? 
 

The section below outlines the views of leading scholars on ‘legal archaeology’. It 

examines existing case studies which have used ‘legal archaeology’ in order to provide 

an explanation of the methodology, and what can be gained from adopting this 

approach. 

 

A W Brian Simpson 

The term ‘legal archaeology’ was coined by Simpson.90 In his book, Leading Cases in 

the Common Law, he stated that:  

 

[A] reported case does in some ways resemble those traces of past 

human activity… Cases need to be treated as what they are, 

fragments of antiquity, and we need, like archaeologists, gently to 

free these fragments from the overburden of legal dogmatics, and 

try, by relating them to other evidence, which has to be sought 

outside the law library, to make sense of them as events in history 

and incidents in the evolution of the law.91 

 

Simpson therefore indicated that ‘legal archaeology’ aims to make sense of a case in its 

context as an historic event and involves going beyond the outcome and legal reasoning 

of a case in order to explore its wider context and historical setting.92 Further, Simpson 

suggested that  a useful way to understand the process of ‘legal archaeology’ is through 

                                                        
90 A W Brian Simpson, Leading Cases in the Common Law (Clarendon Press 1995) 12. 
91 ibid. 
92 A W Brian Simpson, Leading Cases in the Common Law (Clarendon Press 1995) 12. 
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the metaphor of an archaeological dig.93 Accordingly, the research undertaken in this 

thesis can be likened to an archaeological dig into Gillick,94 searching for ‘artefacts’ 

which provide insight into its historical context.  

 

In Cannibalism and the Common Law, 95  Simpson used ‘legal archaeology’ to 

undertake an in-depth analysis of the case of R v Dudley and Stephens;96 a famous case 

in English law concerning the murder conviction of two sailors for killing and eating 

their shipmate while at sea. Simpson identified that, in spite of this case receiving 

considerable scholarly attention because of its legal and moral implications, 

opportunities to gain a ‘real understanding’ of the case were limited.97 He outlined that 

‘[t]here have been many accounts… in books periodicals, and newspapers; [but] few 

have added any real information, and most have been grossly inaccurate.’98 Simpson 

made it clear that there was much to be gained from looking beyond the law reports 

into the historic context of the case. In his study of R v Dudley and Stephens,99 he used 

historical sources found in archives and sought information by consulting with certain 

individuals including captains, academics and archivists. 100  Through a thorough 

examination of this information, Simpson provided an in-depth narrative and 

established the finer details of the case that had not previously been discussed, which 

might have otherwise been lost or forgotten about entirely. 

 

                                                        
93 A W Brian Simpson, Leading Cases in the Common Law (Clarendon Press 1995) 12; Julie Novkov, 
‘Legal archaeology’ (2011) 64(2) Political Research Quarterly 348, 349. 
94 [1986] AC 112. 
95 A W Brian Simpson, Cannibalism and the Common Law (Penguin 1984). 
96 (1884) 14 QBD 273. 
97 A W Brian Simpson, Cannibalism and the Common Law (Penguin 1984) x. 
98 ibid, x, 306. 
99 (1884) 14 QBD 273. 
100 A W Brian Simpson, Cannibalism and the Common Law (Penguin 1984) xi. List of individuals 
consulted can be found in the bibliographical notes to the text, 339. 
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Empirical and archival research enabled Simpson to reconstruct the narrative of R v 

Dudley and Stephens101 with a more detailed factual account of what happened. From 

a reading of the published law report,102 the case appears to be focused on the criminal 

defence of necessity after the surviving crew members of the Mignonette yacht disaster 

had eaten their shipmate in order to avoid starvation, and were facing criminal 

prosecution for murder. In contrast, Simpson addressed the wider context of the case 

and described the origins of yachting and the relevant maritime history.103 Simpson’s 

findings showed that incidents of cannibalism at sea were not uncommon around the 

time of R v Dudley and Stephens,104 as this era was devoid of maritime regulations.105 

In fact, several similar incidents of maritime cannibalism had previously occurred, none 

of which led to any criminal prosecution or court involvement. 106  It was public 

knowledge that when sailors were faced with indefinite starvation, they would draw 

lots to eat someone in order to survive.107 Hence, it was surprising to many that the 

three surviving crew members were arrested when they returned to land.108 A key factor 

in this case, which Simpson argued might have led to the prosecution of Dudley and 

Stephens, was that the surviving crew members of the Mignonette did not draw lots to 

decide who should be eaten. 109  The third surviving crew member, Brooks, was 

discharged. Counsel for the prosecution ‘needed such a witness … and the obvious 

choice was Brooks, who was of subordinate status and had taken no active part in the 

                                                        
101 (1884) 14 QBD 273 DC. 
102 ibid. 
103 A W Brian Simpson, Cannibalism and the Common Law (Penguin 1984) 13-21. 
104 (1884) 14 QBD 273 DC. 
105 A W Brian Simpson, Cannibalism and the Common Law (Penguin 1984) ch 5. 
106 ibid. 
107 A W Brian Simpson, Cannibalism and the Common Law (Penguin 1984) ch 5. 
108 A W Brian Simpson, Cannibalism and the Common Law (Penguin 1984). 
109 ibid. 



 

 21 

killing’.110  

 

Simpson’s research showed that the case was used strategically to set new legal 

precedent. The judge had proposed that a different procedure be used, known as ‘special 

verdict’, where the jury would decide the facts and the judge would decide the 

conclusion.111 This was in order to negate the possibility that the jury would use the 

defence of necessity to alleviate the murder charge to a manslaughter charge. 112 

Nevertheless, ‘special verdict’ was an unusual procedure and the jury were not 

informed that they had the right to reject its use.113 The judge also drove the jury into 

adopting his own wording of the final verdict,114 and the ‘special verdict’ procedure 

was amended to ensure that the judgment in this case would not be seen as an 

appropriation of the rights of the jury.115  

 

Therefore, through discovering and examining archival materials and undertaking 

empirical research, Simpson captured factual information that had not been known to 

earlier scholars. He provided ‘a panoramic view’116 of the case including the people 

involved, the places, the history and the setting, which led the court to the important 

discussions about the defence of necessity. His analysis helped to make clear why the 

convictions for murder were upheld. He also demonstrated that the arguments on the 

defence of necessity, which had seemed to be of central importance when looking at 

                                                        
110 A W Brian Simpson, Cannibalism and the Common Law (Penguin 1984), 90. 
111 ibid ch 9. 
112 A W Brian Simpson, Cannibalism and the Common Law (Penguin 1984). 
113 ibid. 
114 A W Brian Simpson, Cannibalism and the Common Law (Penguin 1984). 
115 ibid. 
116 Michael Dillon, Book Review. A W Brian Simpson, Cannibalism and the Common Law (1984) 24(4) 
Santa Clara Law Review 1019, 1021. 
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the law reports, actually played a minor role in the progress of the case, as the outcome 

was predetermined.117  

 

Simpson also revealed that an earlier account of the case by MacCormick,118 which was 

considered to be one of the most detailed studies prior to Simpson’s, contained some 

inaccuracies.119 Simpson argued that MacCormick, whilst providing substantial detail 

on the case, had used his ‘imagination’ to fill in certain gaps.120 Simpson corrected 

some of these details, and thus his work can be seen as having improved the accuracy 

of the historical record.   

 

Gillick121 is similar to R v Dudley and Stephens122 in the sense that it is a landmark case 

which has been the subject of a large amount of academic critique. This thesis aims to 

provide an opportunity to achieve Simpson’s notion of ‘real understanding’ by 

exploring finer details that have not been given adequate attention, or were previously 

unknown. In a similar way to Simpson, this thesis uses empirical and archival research 

to inject more detail into the case narrative, making clear what it was that led the legal 

issues in Gillick123 to be discussed, to ensure the accuracy of the historical record.  

 

 

 

 

                                                        
117 ibid. 
118 Donald MacCormick, Blood on the sea (Frederick Muller 1962). 
119 A W Brian Simpson, Cannibalism and the Common Law (Penguin 1984) x. 
120 ibid. 
121 [1986] AC 112. 
122 (1884) 14 QBD 273 DC. 
123 [1986] AC 112. 
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Debora L Threedy 

Threedy stated that ‘legal archaeology’ is typified as a subcategory of legal history.124 

She described ‘legal archaeology’ as ‘a type of legal history that takes the form of a 

case study, reconstructing the historical, social, and economic context of a litigated 

case’.125 In a similar way to Simpson, Threedy also explained the methodology through 

the metaphor of an archaeological dig. She suggested that ‘[w]hile anthropological 

archaeologists reconstruct a site from clues embedded in the earth, legal archaeologists 

reconstruct the context of a case from clues embedded in the reported opinion, the trial 

transcript, and other sources’.126 Much like physical archaeologists, scholars who use 

‘legal archaeology’ ‘excavate’127 and dig deep within the historical layers of a case.128 

They consider the relevance of the case as an artefact in the history of society as well 

as in the development of the law.129  

 

Further, Threedy outlined the nature of ‘legal archaeology’ methodology by contrasting 

it to doctrinal case study.130 A doctrinal case study is usually based on the legal issues 

raised by a dispute, and considers how those issues were responded to by the court, as 

                                                        
124  Debora L Threedy, ‘Legal Archaeology: Excavating Cases, Reconstructing Context’ (2006) 80 
Tulane Law Review 1197, 1197; Julie Novkov, ‘Legal archaeology’ (2011) 64(2) Political Research 
Quarterly 348, 351. For further discussion of legal history see for instance Robert W Gordon, ‘Critical 
Legal Histories’ (1984) 36 Stanford Law Review 57; D Ibbetson, ‘Historical Research in Law’ in M Tush 
et and P Cane (ed), The Oxford Handbook of Legal Studies (Oxford University Press 2005); A Musson 
and C Stebbins (ed), Making Legal History (Cambridge University Press 2012). 
125 Debora L Threedy, ‘United States v. Hatahley: A Legal Archaeology Case Study in Law and Racial 
Conflict’, (2009) 34(1) American Indian Law Review 3. 
126 Debora L Threedy, ‘Legal Archaeology: Excavating Cases, Reconstructing Context’ (2005-2006) 80 
Tulane Law Review 1197, 1198. 
127 ibid. 
128 Bruce Ziff, ‘The Great Onyx Cave Cases – A Micro-History’ (2013) 40 Northern Kentucky Law 
Review 1, 2; Julie Novkov, ‘Legal archaeology’ (2011) 64(2) Political Research Quarterly 348, 352. 
129 Debora L Threedy, ‘Legal Archaeology and Feminist Legal Theory: A Case Study of Gender and 
Domestic Violence’ (2008) 29(4) Women’s Rights Law Reporter 171, 171. 
130 Debora L Threedy, ‘Unearthing Subversion with Legal Archaeology’ (2003) 13 Texas Journal of 
Women, Gender and the Law 133, 136-38; Debora L Threedy, ‘Legal Archaeology: Excavating Cases, 
Reconstructing Context’ (2005-2006) 80 Tulane Law Review 1197, 1200, 1227-1228. 
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well as exploring how the case fits within the legal landscape, and projecting how it 

might affect future cases.131 In contrast, an archaeological case study is more concerned 

with improving the understanding of a case through an exploration of the historic 

context in which it was heard and developed.132 Threedy stated that a doctrinal case 

analysis operates with a level of ‘generality’, compared to ‘legal archaeology’, which 

uses ‘specificity’.133 In traditional doctrinal analysis, when cases proceed through the 

courts, the contextual facts immaterial to the narrow doctrinal issues are ‘severely 

redacted, stripped to their essentials, and abstracted.’134 Thus, in a doctrinal case study, 

it is possible to be left with a distorted sense of what actually happened.135 This thesis 

emphasises the different narratives that can be construed from different methodologies. 

Through an analysis of existing literature on Gillick,136 Chapter Four makes clear that 

previous studies of the case have largely adopted a doctrinal approach. It argues that 

although these studies have made valuable observations, it agrees with Threedy that 

there is a risk that the existing narrative provides a distorted sense of what happened in 

Gillick, 137 because the contextual factual information has only been explored to a 

limited extent.  

 

                                                        
131 Judith L Maute, ‘Response: The Values of Legal Archaeology’ (2000) Utah Law Review 223, 224. 
For further information on doctrinal analysis see for instance Mike McConville and Wing Hong Chui 
(ed) Research Methods for Law (2nd edn, Edinburgh University Press 2017); Terry Hutchinson and Nigel 
Duncan, ‘Defining and describing what we do: Doctrinal Legal Research (2012) Deakin Law Review 17. 
132 Debora L Threedy, ‘Legal Archaeology: Excavating Cases, Reconstructing Context’ (2005-2006) 80 
Tulane Law Review 1197; Debora L Threedy, ‘Unearthing Subversion with Legal Archaeology’ (2003) 
13 Texas Journal of Women, Gender and the Law 133; Judith L Maute, ‘Response: The Values of Legal 
Archaeology’ (2000) Utah Law Review 223 
133 Debora L Threedy, ‘Unearthing Subversion with Legal Archaeology’ (2003) 13 Texas Journal of 
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In a ‘legal archaeology’ study, the case facts contained in the law reports are considered 

to be more important than they would be in doctrinal study as they may contain 

significant contextual and historical information. As Threedy observes, ‘[legal 

archaeology] begins where most legal scholarship ends, with a reported case 

opinion’.138 Further, Wilson has stated ‘[l]egal reasoning… is only half of what is in 

the law reports. The other half is the human story of who has come to court and why’.139 

‘Legal archaeology’ refocuses attention onto the ‘intimate factual details’140 of a case 

in order to build a vivid picture of the case background, and develop a more accurate 

narrative.141  

 

Threedy stated that legal archaeology shares some common traits with legal realism 

and pragmatism. 142  Both legal realists and pragmatists are committed to finding 

‘knowledge in the particulars of experience’, 143  and value the importance of 

understanding law within its social setting of the time. 144  Accordingly, ‘legal 

archaeology’ also analyses the law through contextualisation of the social setting, and 
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appreciates the relevance of the time in which a case was heard. 145 The study of 

Gillick146 in this thesis focuses on the timing of when the case developed and situates 

it within its social context.  

 

Threedy’s analysis of United States v Hatahley147 highlights the benefits of engaging 

with ‘legal archaeology’. 148  Her analysis consisted of two main parts. First, she 

examined the case based on information found in the official case reports.149 Second, 

she used ‘legal archaeology’ to explore the ‘unofficial backstory’ by analysing the case 

in its wider context in order to explain how the case came into being. Threedy explained 

that most of the previous scholarly interest was because it was considered to have 

developed the law on damages. However, Threedy suggested that the case was more 

interesting and more valuable if the damages issue is located within a fuller 

understanding of the underlying controversy. She argued that although the case was 

technically about compensation, the real fight was about land and suggested that there 

was an underlying controversy about clash of races and cultures.150 Threedy maintained 

that it was these tensions which made the damages issue in the case a complex one.151  
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In a similar way to Threedy, this thesis provides the ‘official account’ of the case but 

enhances this with the ‘unofficial back story’. Threedy suggested that when read 

together, these two different accounts could provide a fuller narrative of the case than 

if one read only the appellate opinions. 152 Therefore, this thesis also provides the 

opportunity to benefit from the ‘official account’ contained in the law reports alongside 

the ‘unofficial backstory’ as provided by the ‘legal archaeology’ analysis. 

 

 

Richard Danzig 

Danzig has recognised the importance of appreciating the timing of a case. He stated 

that ‘[c]ases are of different vintages; they arise in different settings.’ 153  In his 

archaeological case study of Hadley v Baxendale154 he argued that, ‘[i]t matters that 

Hadley v Baxendale was decided in 1854 in England, and not in 1974 in California’.155 

He stated that, ‘[t]he raw facts of the case should alert the reader to the half-matured 

and unevenly developing nature of the economy in which the decision was rendered’.156 

In this case, the plaintiffs had operated a mill, which had to be shut-down when the 

shaft of one their engines broke. The plaintiffs contracted with W. Joyce & Co in order 

to have new a shaft made, and contracted with Baxendale for the delivery of the shaft. 

Due to Baxendale’s neglect, the delivery of the shaft was delayed by seven days, during 

which time the mill had to remain closed leading the plaintiffs to sue in order to recover 
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damages. 157 The question raised by the appeal in this case was whether a defendant in 

a breach of contract could be held liable for damages that the defendant was not aware 

would be incurred from a breach of the contract. 158 The case made it clear that the 

damages available for breach of contract include: those which may fairly and 

reasonably be considered arising naturally from the breach of contract; or such damages 

as may reasonably be supposed to have been in the contemplation of both the parties at 

the time the contract was made.159 It further held that, if any special circumstances 

existed which were actually communicated to the defendant, the claimant may recover 

any damages which would ordinarily follow from a breach of contract under the special 

circumstances communicated.160  

 

Danzig identified that Hadley v Baxendale161 occurred in the middle of the industrial 

revolution, at a time when many aspects of commercial law were undeveloped.162 

Danzig explained why the rule was invented in its particular form, and in this particular 

case, and why there was a need for modernisation in the law of damages around the 

time of the decision.163 He maintained that for the origins and limitations of the decision 

to be understood,164 ‘the industrial and legal world out of which it came and for which 

it was designed’165 must also be appreciated. Moreover, Danzig’s study of Hadley v 

Baxendale166 makes clear that ‘legal archaeology’ can help to demonstrate when a case 
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is a ‘product of its time’.167 His work emphasises the importance of ‘legal archaeology’ 

for improving understandings of the gravitas of cases in the context of the period in 

which they were decided. Furthermore, the use of this approach highlights that certain 

cases develop out of a set of facts, or the construction of relevant facts, which could 

only have occurred at that specific time, or out of a particular controversy that was 

especially pressing.168 The use of ‘legal archaeology’ in this thesis makes clear that the 

social context in which Gillick169 was decided was integral to its existence. It makes 

clear that the case facts and legal arguments could only have come about in the way 

that they did, at that particular time.  

 

 

Joan Vogel  

In her analysis of the American case of Ploof v Putnum,170 Vogel argued that the dispute 

in the case could only be fully understood by examining the context. 171 The case 

concerned Sylvester Ploof and his family, who were travelling across Lake Champlain, 

situated across the border of North America and Canada. When the family became 

caught in a storm, Ploof tied the boat to Henry Putnam’s dock. Putnam’s caretaker 

untied the boat, which was then wrecked by the storm; its contents were destroyed, and 

passengers injured. The Supreme Court held that if necessity due to the storm could be 

proven, then the plaintiff should have been allowed to use the dock without permission 

for the duration of the storm.172  

                                                        
167 Richard Danzig, ‘Hadley v Baxendale: A Study in the Industrialization of the Law’ (1975) The 
Journal of Legal Studies 249, 259. 
168 Stephen Gilmore, Jonathan Herring and Rebecca Probert (ed) Landmark Cases in Family Law (Hart 
Publishing 2011) 6. 
169 [1986] AC 112.  
170 71 A 188 (Vt. 1908). 
171 Joan Vogel, ‘Cases in Context: Lake Champlain Wars, Gentrification and Ploof v Putnam’ (2001) 45 
St Louis University Law Journal 791, 799. 
172 71 A 188 (Vt. 1908). 



 

 30 

 

Vogel referred to this version of the story as the ‘simple rendition of the facts’,173 and 

noted that much of the historical and social background was not apparent from a reading 

of the Supreme Court judgment.174 Through analysing archival materials, speaking to 

local historians and finding out further information about the parties, Vogel was able to 

identify that Sylvester Ploof was not a complete stranger who just happened to be 

caught in a storm, as seemed to be the circumstances presented in the official case 

reports. Ploof and his family were local residents who worked on the boat transporting 

goods.175 They were known in the area and disliked by many of the owners of the 

vacation homes, who often accused them of stealing.176 Vogel made clear that Henry 

Putnam had the boat untied by his caretaker because he was aware of the Ploofs’ 

reputation as thieves, not because they were using his dock without permission.177 

Vogel also highlighted that this animosity towards the Ploof family was not evident 

from the Supreme Court opinions or party briefs.178 

 

From the details discovered, Vogel was able to show that the case was a reflection of 

wider social tensions about the gentrification of local communities and how they were 

marginalising local people who had lived and worked in certain areas long before these 

had become wealthy vacation destinations.179 She outlined that Lake Champlain had 
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been an important commercial waterway for native people for thousands of years.180 

However, with the development of railways in the 1840s, its commercial use gradually 

diminished.181 Tourism became the industry of the area, but the impact of this on the 

value of property meant that the locale was becoming too expensive for the native 

residents.182 French Canadian settlers such as the Ploof’s had been subject to negative 

stereotyping, and were perceived as constituting a threat. 183 Vogel argues that the 

history and stereotyping of French Canadian settlers is critical to understanding the 

treatment of the Ploof family.184 She therefore cast light on the social tensions and 

prejudices which were at the heart of the case by gaining a wider understanding of the 

historical context. Similarly, the ‘legal archaeology’ study of Gillick185 undertaken this 

thesis also highlights the social tensions that were apparent at the time, and 

demonstrates that these were integral to why the case was brought to the courts.  

 

 

J Garrow  

In Reproductive Rights, Liberty and Sexuality: the Right to Privacy and the Making of 

Roe v Wade,186 Garrow accumulated materials to develop the narrative of Griswold v 

Connecticut187 and Roe v Wade.188 He provided a ‘blow-by-blow description’189 of the 
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forty year struggle to overturn the criminalisation of contraceptive use in Connecticut, 

which led the Supreme Court in Griswold v Connecticut 190  to decide that the 

fundamental right to privacy extended to an individual’s decision to use contraceptives, 

and therefore deemed the ban of contraceptive use to be unconstitutional. He further 

explained how this case paved the way for the landmark case of Roe v Wade,191 which 

made it lawful for women in North America to have an abortion. At the beginning of 

his account, Garrow described national abortion reform organisations and the role they 

had in generating public interest around the issues of contraception and abortion.192 His 

account revealed how both cases formed part of a social movement influenced by the 

public interest.193 He told the story of the early activists and lawyers, and demonstrated 

how the litigation developed out of local activist networks.194  

 

In a more recent archaeological case study of Roe v Wade,195 Williams tapped into some 

untouched archival material to place the case in its context to show that an 

understanding of the case could be enhanced by looking at the history of pro-life 

activism.196 In a similar vein, this thesis explores the history of the moral activists and 

social movements that were prevalent at the time. It demonstrates that public interest 

groups and moral activists were integral to the development of Gillick.197  
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Paul A Lombardo  

Lombardo’s research on the American case of Buck v Bell198 demonstrated that it could 

be identified as a ‘test case’.199 The case concerned an application for the sterilisation 

of an eighteen-year-old woman, Carrie Buck. The Supreme Court held that Carrie Buck 

and her mother and her daughter were ‘feeble-minded’, and thus it was in the interest 

of the State that the sterilisation be authorised. In Lombardo’s research, he identified 

that the case was brought to court in order to address the constitutionality of Virginia’s 

compulsory sterilisation laws.200 He outlined that both party’s legal teams aspired to 

achieve the same outcome, and thus the case was not a true legal controversy but was, 

in fact, a ‘collusive case’.201 Lombardo demonstrated that the case was manufactured 

strategically in light of the parties’ wider agenda: to establish the validity of the Virginia 

involuntary sterilisation statute.202 An investigation into the context of the case revealed 

that the lawyers on both sides of the case, as well as the expert witness, had a connection 

to the eugenics movement.203 One aim of the eugenics movement was to create a legal 

structure that would allow the forced sterilisation of ‘unfit’ and ‘less desirable’ 

members of society.204 Carrie Buck was considered to be an unfit and less desirable 

member of society as, during the time of the litigation, she resided at the Lynchberg 
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State Asylum for ‘Epileptics and the Feebleminded’.205 However, her residence there 

was due to the fact that she had become pregnant as a teenager, and it was later revealed 

that this was following an incidence of rape. 206  Lombardo made clear her tragic 

circumstances, showing how Carrie Buck was exploited for the purposes of a wider 

agenda, and that none of the advocates in the case actually represented her interests.207 

Thus, he made clear that the case was brought strategically in order to respond to a 

moral controversy and was just one part of the wider social movement on eugenics.  

 

However the case facts as they appear in the published reports might only contain a 

limited amount of information on the case background.208 The events that led to the 

existence of a case, and which made it possible for the parties to reach the courts, are 

not necessarily apparent from the judicial account of the facts. 209  Once the case 

outcome is heard or a new legal principle is laid down, scholarly attention tends to be 

less focused on seemingly trivial facts, which may end up ‘fading away’.210 Yet, deeper 

investigation of the contemporary context of a case, which might not be possible from 

the law reports, can reveal facts (which might have seemed insignificant) are more 

nuanced or important than can be seen from reading the ‘bare, laconic’ law reports.211 

As Lombardo has stated, ‘[r]arely do we admit that the official factual account 

contained in an appellate opinion may have only the most tenuous relationship to the 
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events that actually led the parties to court’.212 It could be the case that a wider factual 

context (and a recognition of the broader events happening at the time of the judgment) 

simply would not be apparent to those who later read the judgment. 213  A ‘legal 

archaeology’ case study can therefore help to achieve a clearer picture of the facts and 

context to which a judge had responded. Indeed, this is what the analysis of Gillick214 

conducted in the thesis, aims to achieve. Like Lombardo’s discussion of Buck v Bell,215 

this thesis aims to prove that Gillick216 was a ‘test case’ by showing that the case was 

strategically manufactured in order to respond to a wider moral controversy. 

 

 

Charles A Lofgren  

In his study of Plessy v Ferguson,217 Lofgren emphasized the importance of exploring 

the historical context of case; ‘[g]auging historical significance requires asking “so 

what?” – what difference did Plessy make in the broader scheme of things? And an 

answer depends, at minimum, on having some appreciation of existing tendencies and 

of what there was to change.’218 He highlighted that Plessy v Ferguson219 was well 

suited to being the subject of historical analysis. He maintained that ‘Plessy provides 

fascinating material for the historian, offering the opportunity to interpret the interplay 

of people, law, and ideas, all within the context of an age'.220  
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Plessy v Ferguson221 is widely known for its decision to uphold the constitutionality of 

racial segregation as long as the segregated facilities were equal in quality.222 The facts 

concerned a situation in which a Homer Plessy, a train passenger, who was of black 

heritage refused to sit in a carriage designated for black people only. At the time, the 

state of Louisiana was subject to the rules of the Separate Car Act 1890, which 

mandated separate carriages for black and white people.223 Lofgren provided an in-

depth factual analysis of the details behind the case. He revealed that campaigners had 

intended for there to be a test case on the issue of segregation and, after a number of 

failed attempts, convinced Homer Plessy to front the case. 224  It is made clear in 

Lofgren’s work that the factual scenario was manufactured.225 This was emphasised by 

the fact that Homer Plessy was seven-eighths European descent and one-eighth African 

descent and had to inform the driver that he was classified as black under the law.226 

The Comité des Citoyens also hired a private detective to ensure the arrest of Homer 

Plessy when he sat in a carriage which was only for white people and refused to 

move.227 Thus Lofgren made it clear that there was extensive organised support and 

that the case arose as a result of a legal strategy. 228  He described the litigation as a 

calculated attempt to undo law through litigation.229  Moreover, his analysis helps to 
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gain an understanding of how the case was able to occur at a time when ‘manufacturing 

cases’ and ‘fomenting cases’ were crimes.230  

 

Furthermore, Lofgren identified that Plessy v Ferguson231 did not actually achieve its 

purpose, which was to strike down segregation laws.232 Instead, the case established 

the principle of ‘separate but equal’. 233  Accordingly, Lofgren concluded his 

investigation by stating that ‘Plessy v Ferguson made a difference, then, not so much 

for what it did, as for what it symbolized, negatively and positively’. 234 

 

Lofgren highlighted that his study of Plessy v Ferguson235 had ‘a double thrust’. He 

stated that it ‘explores and dissects the case itself within what may be called the legal-

radical matrix of the 1980s, with an eye toward explaining why it turned out as it did’.236 

He also suggested that ‘it may serve nicely as a kind of prism through which to refract 

and analyze some of the tenets of a period’ 237 and ‘gain an understanding of the 

industrial trends and arrangements that provided Plessy’s context’.238  Additionally, he 

emphasised that through a historical analysis of the case, ‘we can begin to establish a 

base line for assessing the importance of the case’. 239  In similar vein, this thesis 
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highlights that Gillick240 was a test case and that its importance related to the moral and 

social victory that it symbolised. 

 

 

Matthew Chapman 

In The Snail and the Ginger Beer,241 Chapman used archival materials to conduct a 

case study of Donoghue v Stevenson,242 a case concerning a legal action brought by 

Mrs Donoghue against Mr Stevenson, the manufacturer of a bottle of ginger beer that 

had been drunk by Mrs Donoghue (which allegedly contained the remains of a 

decomposing snail). Mrs Donoghue claimed to have suffered personal injury as a result 

of the incident. The case was already widely considered to be a landmark case prior to 

Chapman’s study, having already been examined by several other scholars.243 Most had 

focused on the fact that the case developed the law of negligence and/or on the 

implementation of the ‘neighbour principle’ as the legal test for establishing the 

existence of a duty of care, per Lord Atkin in the case.244  
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However, Chapman attempted to address a number of questions in order to incorporate 

more detail into the case narrative: ‘Who was Mrs Donoghue? Who was the friend? 

Where was the friend? Where was the Paisley café, and is it still there? Was there ever, 

in fact, a snail in the ginger-beer?’ 245  ‘Was there any real foundation for Mrs 

Donoghue’s nausea, shock and illness?’246 He was able to explain who Mrs Donoghue 

was, and unpicked the events that occurred in the café in Paisley where her friend 

purchased the bottle of ginger-beer for her. 247 As Kleefeld stated in his review of 

Chapman’s work: 

 

We learn something of ginger beer’s popularity at the time (the 

cloudiness and natural sedimentation of which influenced the 

opaque bottle design that was to be a linchpin in the case), the 

manufacturing processes for returning and refilling bottles (gaps in 

those processes may have been open invitations to curious snails), 

and some delightful trivia on the genus Helix.248  

It is this kind of intricate detail that provides a clearer picture of the context of the case, 

as well as the reasons why it led to such a crucial developments in the law of tort. 

Chapman’s analysis also helped to explain why such a mundane and bizarre set of facts 

led to what is arguably the most important and well-known tort case in the 
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Commonwealth. 249 As Wilson exclaimed, ‘[w]ho could imagine that a snail could have 

such an influence on the development of the law!’250 

 

Chapman identified that Donoghue v Stevenson251 was not the first case of its kind in 

terms of the factual scenario it concerned, as there had been other instances of foreign 

objects in ginger-beer bottles.252 In the earlier case of Mullen v Barr,253 in which the 

remains of a mouse were found in a bottle of ginger-beer, the manufacturer was not 

found to be negligent as it was held that there could be no duty of care without privity 

of contract. Chapman draws attention to the fact that Donoghue v Stevenson254 was filed 

only three weeks after the case of Mullen v Barr,255 and that the parties in both cases 

were represented by the same lawyer, who according to Chapman, was well aware of 

the state of the law at the time.256 Similarly, the same junior advocate was used in both 

cases.257 Chapman therefore explained how the legal team representing Mrs Donoghue 

needed to strategically manoeuvre around the decision in Mullen v Barr258 in order to 

prove that Mr Stevenson was in fact negligent.259  

 

Through an investigation of the background of the judges and some of the parties 

involved, 260  Chapman identified that, only three months after the Donoghue v 
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Stevenson261 proceedings had commenced, Lord Atkin had extra-judicially discussed 

his views in a public lecture, explaining how he believed the law of negligence should 

develop. 262 It was here that he first advocated the idea of the ‘neighbour principle’:263  

 

The idea of law is that the obligations of a man are to keep his word. 

If he swears to his neighbour, he is not to disappoint him. In other 

words, he is to keep his contracts. He is not to injure his neighbour 

by word. That is to say, he is not to libel or slander him. He is not 

to commit perjury in respect of him, and he is not to defraud him 

into acting to his detriment by telling him lies. He is not to injure 

his neighbour by acts of negligence; and that certainly covers a 

very large field of the law. I doubt whether the whole of the law of 

tort could not be comprised in the golden maxim to do unto your 

neighbour as you would that he should do unto you.264  

 

This suggested that Lord Atkin had come up with the concept before the incident with 

Mrs Donoghue and the snail. This indicated that part of the motivation for the case was 

to develop of the law of negligence and thus the progression of the case was about far 

more than the Mrs Donoghue’s fight for a remedy. In similar vein, the analysis of 

Gillick 265  undertaken in this thesis also demonstrates that the case facts were 
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manufactured in order to promote legal development and therefore it emphasises that 

the case was about more than the individual dispute raised in the case.  

 

 

Lessons From Existing ‘Legal Archaeology’ Case Studies 
 
 

Developing an Accurate Case Narrative  

The case studies explored above all adopted a ‘legal archaeology’ methodology in order 

to provide alternative, ‘unofficial’ accounts of leading and landmark cases, 

incorporating new information discovered through archival and empirical research into 

the historical record.266 Through the use of ‘legal archaeology’, these authors were able 

to generate in-depth accounts of complex cases by delving into the historical context of 

selected landmark cases.267 They enhanced the narratives of the story behind these, 

already important, cases and placed the litigants as central characters in their stories. 

Moreover, the authors revealed the unique contexts and nuances of the case particulars 

and sought to provide a more detailed factual account.268 Some of the studies showed 

that once more information about a case is discovered, the ‘official’ factual statement 

of the case contained in the law reports was found to contain inaccuracies or to be 

incomplete.269  Therefore the analysis of existing work on ‘legal archaeology’ makes 

clear that a fuller understanding of a case can be achieved by engaging with this 

methodology. It was suggested that this approach involves moving beyond the 
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published law reports and prioritises investigating the social and historical context. 

Therefore, it is argued that, through the use of ‘legal archaeology’, a more accurate 

narrative of a case can be achieved. 

 

In the examples provided, a ‘legal archaeology’ methodology helped to demonstrate 

the influence of prevailing moral and social norms at the time the case was heard, and 

highlight how the case was intertwined with a moral controversy. For instance, in 

Garrow’s analysis of Roe v Wade,270 and in Lombardo’s analysis of Buck v Bell,271 the 

authors made clear that there were ‘non-legal’ influences: moral, social or political. 

They demonstrated that changes in society and social institutions were integral to the 

progress of these cases. 272  Garrow in particular identified how the case of Roe v 

Wade273 was strongly influenced by local and national abortion campaigns, thus there 

was a wider agenda in bringing the case, beyond considerations of the fundamental 

right to privacy.274 Some of the examples demonstrated that the case was intended to 

set a legal precedent. Both Simpson and Chapman made clear that their respective case 

studies of R v Dudley and Stephens275 and Donoghue v Stevenson276 showed that the 

cases in question concerned much more than the factual scenario before the courts, and 

were in fact brought in order to set legal precedent in areas of law which were in need 

of better rules and regulations. These texts now serve as important historical records of 

leading and landmark cases.   
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Using ‘Legal Archaeology’ to identify Test Cases 

Academic discussions of ‘legal archaeology’ in the twenty-first century have 

recognised the importance of the methodology to identify cases that are developed as 

part of a strategy. Maute identified that ‘legal archaeology’ can reveal ‘strategic choices 

made by the lawyers and their clients’,277 such as whether there was a wider agenda in 

bringing the case, or whether the case was brought on behalf of the public interest. 

Similarly, Novkov outlined that ‘legal archaeology’ is especially suited to identifying 

strategic actions.278 She stated that the approach can identify a case as part of a social 

movement, and can show how lawyers in some cases utilised the legal system to secure 

political goals.279 She also explained that ‘legal archaeology’ can help to reveal how 

lawyers and individual protagonists ‘maneuver (sic) within the system’. 280  For 

example, to identify when lawyers have fused fundamental political and cultural issues 

into the legal framework, 281  disguising them with ‘cognizable legal language’. 282 

Furthermore, Novkov stated that ‘the approach also lends itself to considering how 

movements seize upon legal discourse to frame and constrain their own goals and 

argumentative strategies’.283 She suggested that ‘[t]his approach is particularly attuned 

to tracing how cause lawyers seek to translate movement goals into cognizable legal 

language and to how these lawyers promote the appropriation and transformation of 

existing legal norms to serve their interests’.284  
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These observations make it clear that ‘legal archaeology’ exposes when courts are used 

to further the goals of a social or political movement and reveal whether a case was 

brought as part of a broader strategy or to test a particular issue in court. The examples 

provided above enabled scholars to explore the strategies behind the cases and prove 

that they were manufactured for purposes beyond the direct legal issues in the case and, 

in some instances,assisted in identifying a case as a ‘test case’ 

 
 

Drawbacks of ‘Legal Archaeology’  

‘Legal archaeology’ is somewhat dependent on discovering a more expansive set of 

source documents beyond those which are most commonly referenced in legal 

scholarship.285 However, the necessary materials are not always easy to come by. It is 

therefore unsurprising that the process of ‘legal archaeology’ has been described as 

arduous.286 Maute has stated that the practice of ‘legal archaeology is ‘labor-intensive 

(sic) and thus can only be done by those who are willing to get their hands dirty, who 

are passionately motivated by a detective-like curiosity to understand, and who are 

willing to sift patiently through piles of sand until they find a coherent story take shape 

by piecing together broken shards’.287 In addition, Lombardo has highlighted that those 

who engage in legal archaeology should be willing to ‘dirty their hands’288  in order to 
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delve more deeply into the case.289 Both Novkov and Threedy considered this work to 

be both demanding and time-consuming, albeit ultimately rewarding. 290  These 

comments point to potential pitfalls of ‘legal archaeology’, that it requires extensive 

labour in searching for and compiling minute pieces of information and different types 

of source material. 

 

Moreover, scholars carrying out case studies based on ‘legal archaeology’ face similar 

challenges to the legal historian, who has ‘to beware seeking answers that the sources 

will not reveal. The task is to understand and perceive the limitations on what could be 

asked then in order to grasp the questions that can be addressed now’.291 Similarly, 

Lobban stated that ‘[l]egal historians strive, insofar as the available evidence permits, 

‘to make the interpretation which best reflects what contemporary agents understood 

the law to be’.292 Accordingly, the legal archeologist tries to create the most accurate 

picture of a case possible, including understandings of the case by interested parties at 

the time, based on the information she is able to obtain. The practice of ‘legal 

archeology’ should therefore acknowledge the limitations of the research and highlight 

that the conclusions drawn are based on the material and information that has been 

available to researcher and that their observations may be challenged or extended by 

the discovery of new information. As Lofgren highlighted, ‘[h]istorians face at least 

one special temptation: the pursuit of the ever-receding beginning.293  
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Therefore, it must be understood that the analysis of Gillick294 conducted in this thesis 

is based on the information in the source materials that were available to the author. If 

more undiscovered materials are brought to light at a later date then these will inevitably 

enrich the case narrative further, and may even lead to new observations that it was not 

possible to make in this thesis. Thus, the research herein improves the accuracy of the 

historical record, but it is not intended to be the last word on the Gillick295 story, nor 

does it suggest that the narrative cannot be enriched any further.   

 

William Twining provided a critique of Simpson’s ‘legal archeology’ study of R v 

Dudley and Stephens 296  and raised the question, ‘what is the point of legal 

archaeology?’ 297  and cast doubt upon Simpson’s justification for this type of 

analysis.298 However, more recent examinations of the methodology have identified 

that the benefits of a micro-level investigation in the form of a ‘legal archaeology’ 

study, lies in its potential to reach macro-level conclusions, which have wider 

implications or influences beyond the case being investigated.299  

 

Campbell has suggested that Simpson wanted to use his archaeological studies of 

leading cases to carry forward a general critique of common law reasoning:300 
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The aim is a fuller understanding not simply of the particular 

decision discussed, but of more general issues about the nature of 

judicial decision in the common law system, the extent to which 

the evolution of legal doctrine and its persistence over time require 

separate explanations, the degree to which the decisions can be 

shown to be politically motivated, or the products of accidental 

circumstances.301 

 

Campbell suggested that Simpson has been a leading figure in demonstrating that the 

study of law in its social context is not only of great interest, but raised serious questions 

about the common law’s integrity, or at least about how it establishes the integrity it 

has.302 Thus Campbell has gone as far as to state that research which uses a ‘legal 

archaeology’ approach can be conducted at a specific or general level.303 However, this 

suggestion should be treated with a degree of caution. Simpson argued that a ‘[g]reater 

understanding of cases does not generate general theories, instead it brings out the 

complexity of affairs and the extreme difficulty of producing generalizations which 

have any empirical validity’.304 Therefore, in his study of R v Dudley and Stephens,305 

he acknowledged that ‘[i]ndirectly, perhaps, this study may also illuminate some wider 

issues of legal theory; but I have confined myself to telling the story of a great tragedy 

of the sea and of the strange legal proceedings to which it gave rise’.306 In line with 

this, Novkov has explained that developing a unified theory is not the principal focus 
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of ‘legal archaeology’. 307 Rather it is more concerned with providing an in-depth 

explanation of a particular moment.308  

 

However, a number of scholars emphasise the importance of ‘legal archeology’ for 

macro-level observations. Ziff, Threedy and Novkov have suggested that ‘legal 

archaeology’ case studies might have wider implications beyond the case being studied, 

and contribute to the ways in which law is understood. 309 For instance, Danzig argued 

that reflecting on facts, timing and setting helps to ‘comprehend the processes of 

doctrinal innovation, growth, and decay’.310 Ziff submitted that ‘legal archaeology’ can 

provide insights into the operation of law.311 Moreover, Threedy observed that this 

approach facilities an exploration of systemic vulnerabilities in the judicial system and 

the adversarial process,312 and can therefore lead to questions about the legitimacy of 

the legal system.313 She suggested that ‘legal archaeology’ case studies are a more 

practical means of revealing systemic flaws than judicial opinions. 314  Similarly, 

Novkov has maintained that ‘legal archaeology’ can inform how we understand law 

and policy.315  
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As has already been outlined, this thesis is concerned with using ‘legal archaeology’ to 

carry out an exploration of the case of Gillick316 in order to confirm its status as a ‘test 

case’ in addition to improving the accuracy of the case’s historical record. However, 

this thesis is also concerned with using the study of Gillick317 to respond to macro-level 

issues. Therefore, by reflecting on the ‘legal archaeology’ study of Gillick,318 this thesis 

draws macro-level conclusions about ‘test cases’ and presents the authors view on the 

key characteristics of a ‘test case’.   

 

 

Process of ‘Legal Archaeology’ 
 
 
 
In spite of ‘legal archaeology’ having been named as a methodology over thirty-five 

years ago,319 and the existence of numerous scholarly works that have benefited from 

this approach,320 few scholars have clearly defined the methodological process of ‘legal 

archaeology’.321 Nevertheless, the above analysis of scholarly work which has engaged 
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in ‘legal archaeology’ case studies, can be considered to have similar aims. Thus, it is 

possible to learn from these studies and put forward a view on how ‘legal archeology’ 

should be conducted. The analysis undertaken in this chapter makes clear that ‘legal 

archaeology’ researchers often take a holistic approach and should be ‘open-minded’ 

and ‘ready for unanticipated happenings’.322 ‘Legal archaeology’ makes it more likely 

that information and ideas, which might be critical to enhancing understanding, can be 

discovered or developed. Threedy stated that ‘legal archaeology’ is not defined by 

‘substantive boundaries’. 323  She highlighted that the field of legal archaeology is 

defined by a common approach to legal (and often non-legal) materials, rather than 

being based on a particular system.324 Thus, the practice of ‘legal archeology’ will 

differ depending on the context of the individual case and the availability of additional 

resources and information.  

 

Micro-History 

‘Legal archaeology’ has been considered to be akin to micro-history.325 Ziff suggested 

that ‘when the myriad details of this micro-history are unearthed, another intriguing 

stratum is visible’.326 Magnússon and Szijártó described micro-history as ‘the intensive 

historical investigation of a relatively well defined smaller object’.327 They explained 

that micro-historians ‘hold a microscope and not a telescope in their hands’328 and 

suggested that micro-level analysis is essential for understanding the complexities of 
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the past.329 Accordingly, they stated that ‘[i]f historians choose a higher level, a bigger 

object of investigation, they risk losing either the complexity of the past or their 

readers’. 330  Consequently, they argued that micro-history can give a completely 

different picture of the past:331 it ‘[c]reates a focal point, collecting the different rays 

coming from the past, and lends it a real force’. 332 Indeed the objective of ‘legal 

archeology’ is similar to that of micro-history.  By exploring the history of a case at the 

micro-level, certain aspects of a case may become more apparent and new layers of 

understanding will be revealed. The view of ‘legal archaeology for macro-level 

observations is line with the idea that ‘legal archaeology’ has parallels with micro-

history. As Magnússon and Szijárto have suggested, micro-historians look for answers 

to ‘“great historical questions”, soon to be defined, when studying small objects’.333 

The key difference in a ‘legal archaeology’ study is that the focal point of the 

investigation. Nevertheless, due to the common objectives of the two methodologies, 

micro-history provides a useful point of reference for how a ‘legal archaeology’ study 

can be conducted.  

 

Moving Beyond the Law Reports 

Generally, the information contained in the law reports is the main, and at times the 

only, resource available to researchers.334 Academic studies of cases have tended to be 
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restricted to, and ‘wholly reliant’335 on, the limited factual background that can be 

found in the law reports. However, the examination of ‘legal archaeology’ case studies 

in this chapter showed that, when it is possible to examine information about a case that 

cannot be found in the law reports, or if other resources or means of accessing 

information become available, facts that might otherwise have been lost can be used to 

enrich a case narrative. Facts that appeared to be trivial, or even irrelevant, to the legal 

issues that were being dealt with in the case might be integral to reconfiguring 

interpretations and achieving a richer understanding.336  

 

Lombardo stated that ‘non-traditional’ sources can form the basis for undertaking ‘legal 

archaeology’ and offer ‘a small toolkit’ 337  by which scholars can supplement the 

narrative of a case with information from other types of document. In order to use ‘legal 

archaeology’, researchers may need to undertake extensive research outside the law 

library, which might involve empirical and archival research, in order to discover 

additional information and develop their knowledge beyond the information contained 

in the published case report.338 Threedy has thus described ‘legal archaeology’ as a 
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‘qualitative empirical study that focuses on creating a thick, contextual case study of a 

single case’.339  

 

Empirical and Archival Research 

In the examination of previous scholarly work earlier in the chapter, empirical and 

archival research was crucial for providing ‘the rest of the story’,340 and for enriching 

the narrative of a case. It was essential for identifying where there have been strategic 

elements or agendas in a case and for providing evidence to show that a case is a ‘test 

case’. Thus, it appears that empirical and archival research are important for the 

construction of an effective archaeological case study.  

 

Jordanova highlighted the importance of archival research; ‘[i]t is where one cuts one’s 

teeth, develops identifications with the ‘raw’ materials, lodges claims to originality and, 

to a degree, inhabits another world’.341 Hay acknowledged that, for some time, there 

has been ‘intrinsic interest’342 in using certain legal sources from archivists and legal 

historians, including court records, papers of lawyers and judges, and legal material in 

ministry files.343 He outlined the importance of these types of materials for providing 

opportunities to explore information in greater depth. He stated that ‘legal records, like 

all records, present specific problems that are not particularly evident without close 
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familiarity with the recent large research literature… on the legal and social history of 

the law’.344 He also acknowledged that explanations are sought ‘in the biographies of 

leading actors, in the minutiae of judges’ bench books, in the history of preceding cases 

or public events which must have been in the minds of counsel and judges even if never 

referred to in judgments’.345 He identified that these materials can be ‘revealing of what 

kinds of people were using the court and to what ends’, 346 and has shown that judges 

have been known to change procedural rules to meet certain interests. 347    

 

Novkov stated that when more documents are discovered it is possible to uncover ‘a 

myriad of factual details… that one would never have suspected from reading the 

opinion alone’.348 Scholars have also emphasised that increased knowledge of factual 

details can prompt new layers of understanding.349 For instance, Lombardo maintained 

that ‘[t]he facts…can take on an entirely different cast when retrieved from [other] 

documents’.350 Similarly, Vogel observed that the facts not mentioned in the court’s 

opinion can lead researchers to make different observations and come to different 

conclusions.351 Thus the discoveries made through a ‘legal archaeology’ study can lead 

scholars to challenge current assumptions about a case, and in turn help to make sense 

of patterns of events for which we do not already have a record. They might also 
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highlight that previous ideas of what a case represented are actually mistaken and 

require ‘radical modification.’352 

 
 
Much like existing archeological studies, this thesis draws on materials found in 

archives and through empirical research as well as information obtained from 

autobiographical research (detailed below). The information found in these materials is 

used to enrich the already existing narrative(s) of the case. It is also used to examine 

the social, moral and political goals which were at the heart of the case, and to explain 

how these were disguised by legal language so that the courts could be used as a public 

forum for debate. This supports an analysis of the campaign activity that was integral 

to the development of the litigation so that the political and social influences in the 

creation of the legal issues raised in Gillick353 can be better understood.354 In doing so, 

it highlights that the case was a strategic action and was part of a moral campaign. 

Accordingly, it argues that it should be regarded a ‘test case’. 

 

Empirical Research on Gillick 

In light of the fact that the focus of the investigation in this thesis is to gain an 

understanding of how the case came about, the focus of empirical and archival research 

has been on the plaintiff’s 355 side of the case. Therefore, in order to obtain more 

information about Gillick,356 all available parties involved with the plaintiff’s side of 

the case were contacted. Victoria Gillick, the plaintiff, was contacted by letter, in which 
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she was asked if she had any relevant documentation from the time of the case. Victoria 

Gillick sent a response by letter on 18th June 2012 stating that she ‘could not 

immediately or easily put her hands on any kind of original documents’. 357 

Alternatively, she posted one of her autobiographies to the author with a suggestion of 

which chapter might prove useful.  A further letter from Victoria Gillick was received 

on 29th June 2012 in which she asked the author what kind of legal documents were 

required and offered to search in her boxes.  She stated that she did not have any of her 

two barrister’s notes or verbal submissions. However, she revealed that she had letters, 

copies of all the rulings, lots of newspaper, magazine and periodical articles from before 

and after the Gillick358 hearings. In a subsequent letter dated 9th August 2012, Victoria 

Gilick stated that the correspondence with the author had caused her ‘to think long and 

hard’ about opening up her archives. She that that she was ‘not ready to take such a 

step’. As such, the attempt to obtain materials from Victoria Gillick was ultimately 

unsuccessful. The correspondence with Victoria Gillick can be found in the Appendix. 

 

The barristers that represented Victoria Gillick, Gerard Wright and David Poole, were 

deceased by the start of the empirical phase of the research, and no further attempts 

were made to access any materials that they might have held on file. 

 

Contact with Victoria Gillick’s solicitor, John Clarke, was instigated via Bowser Ollard 

& Bentley solicitors, who dealt with the Gillick 359  litigation. At the time of the 

Gillick360 litigation they were known as Ollard and Bentely. The author sent a letter to 

Ollard and Bentley asking for the name of the solicitor that worked on the Gillick 
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litigation. A response was sent by letter on 20th July 2012 in which a solicitor, Tim 

Godfrey, claimed to recall the case but stated that he was not personally involved. 

However he provided the name and work details of his then colleague, John Clarke and 

suggested that he would be able to provide information. Following the correspondence 

with Bowser Ollard and Bentley solicitors, a letter was sent to Clarke requesting access 

to any available documents relating to the case. Clarke responded by telephone, and 

offered the author the opportunity of viewing an archive of documents on the Gillick361 

litigation that was stored at his home. After securing ethics approval,362 a meeting with 

Clarke was arranged.  

  

 
Clarke’s archive included a range of original sources, for example, correspondence 

between himself and Victoria Gillick; counsels’ papers; research that was undertaken 

to help build the case; newspaper articles and periodicals.. Photocopies of the 

documents were taken and thereafter were stored in a locked filing cabinet, in a locked 

office. The photocopies of the materials were organised into folders in an attempt to 

create a chronology of what had happened in the lead up to the case so as to develop a 

timeline of the litigation. The purpose of this exercise was to attempt to identify the key 

actors and events that contributed to the development of the case, the role that Victoria 

Gillick played in the development of the case, and to identify any unknown facts about 

the litigation.  

  

The documents considered to be most relevant in highlighting new information about 

Gillick363 are referred to throughout this thesis. Some materials which were obtained 
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have not been used in this thesis as they did not reveal anything that was not already 

widely known or because they were not concerned with the lead up to the start of the 

litigation. No personal information that was contained in the case files is disclosed in 

this thesis.  

 

Archival Research 

Analysis of primary sources found at the Wellcome Library Archives and the Women’s 

Library Archives also informed this thesis. The Wellcome Library Archives were 

visited on 18th August 2015, 18th September 2015, 25th September 2015, 28th October 

2015 and 8th March 2018. The Women’s Library Archives were visited on 11th and 12th 

July 2016. Using the respective electronic databases at each archive, with the search 

term ‘Gillick’, materials on the organisations that were involved in the litigation were 

found. Some archival materials were classed as ‘restricted access’, and thus no 

photographs or photocopies could be made; therefore, information from these sources 

was recorded via direct note-taking. Research was not undertaken in any other libraries 

or archives due to the volume of information found at the Wellcome Library Archives 

and the Women’s Library Archives, as well as that which had already been found 

through empirical research. Time constraints, travel costs, and limited access to funding 

for printing and copying materials were additional reasons for not exploring other 

archives.  
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Autobiographical Research 

Lombardo has indicated that autobiographies are an example of non-legal sources that 

might be used when undertaking a ‘legal archaeology’ study of a case. 364 

Autobiographical material, such as that which is written by case litigants, can also be 

useful in exploring the context of a case, especially for analysing insights into their 

motivations in bringing a case to court. However, it should be noted that this type of 

research is presented in the words of the author, and thus is likely to contain elements 

of bias. The factual details are presented according to what the author remembers, and 

in keeping with their version of events as they perceived them at the time. 365 

Nevertheless, an autobiography can be an essential tool for information which a 

researcher can use in order to (re)construct elements of analysis that may aid or develop 

understanding.366  

 

Victoria Gillick wrote two autobiographies367 and - in addition to her other written 

works368 - these were important tools for data collection. They revealed important 

details about the case itself, and the events that led to its development, providing 

insights into her agenda(s) in undertaking legal proceedings. This material was an 
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important inclusion in the thesis, not least as the existing academic work on Gillick369 

has paid little attention to her autobiographies.370  

 

Conclusion 
 

This chapter explained the ‘legal archaeology’ methodology adopted in this thesis and 

how it is used in order to undertake an archaeological examination of the case of 

Gillick.371 It outlined that this methodology can be used to develop the narrative of a 

particular landmark or leading case through exploring its historical and social context. 

By drawing upon the work of leading scholars on ‘legal archaeology’, this chapter 

identifies that this type of research focuses on the factual circumstances in which a case 

comes about, and seeks to uncover more details about the proceedings. With reference 

to existing studies of landmark and leading cases, this chapter demonstrated that ‘legal 

archaeology’ involves searching beyond the published law reports, into other 

documents, which can include sources gained through empirical, archival or 

autobiographical research. When new information in uncovered, it is then used to 

explore a case in greater depth, which can lead to new observations and layers of 

understanding or clarify assumptions previously made about a case. This chapter has 

showed that scholars have outlined how strategic motivations and agendas can become 

clear through the depth of historical and contextual analysis ‘legal archaeology’ 

requires, and it has been suggested that this methodology is well suited to identifying a 

case as a test case.  
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In light of the observations discussed so far, this research is primarily concerned with 

addressing, developing and augmenting current academic knowledge of the Gillick372 

litigation. The main conclusions that arise from this thesis are particular to this case 

study of Gillick.373 However, as has been identified by some of the leading scholars on 

‘legal archaeology’, it is possible that there is more to be gained from this type of case 

study than a deeper understanding of the case alone. Thus, an additional benefit of the 

archaeological study of Gillick 374  undertaken in this thesis is that it provides an 

increased understanding about ‘test cases’. Hence, this thesis gives some insight into 

how some cases come about strategically, the way the common law operates in response 

to a moral campaign and when a case should be considered to be a ‘test case’. 375 

Chapter Three continues this thesis by providing the ‘official account’ of Gillick376 

through an analysis of the published law reports.  
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Chapter Three - The ‘Official 
Account’ of Gillick 

 
 
In similar vein to Threedy’s analysis of United States v Hatahley,377 which was referred 

to in Chapter Two, this thesis provides two different accounts of Gillick.378 Before 

conducting the ‘legal archaeology’ study of Gillick379 in Chapter Five, this Chapter 

provides, what Threedy refers to, as the ‘official account’ of the case. Ascertaining the 

‘official account’ involves an exploration of the information on Gillick 380  that is 

contained in the published law reports. Accordingly, this chapter outlines the key 

information that was discussed by the judges and emphasises that, due to the fact that 

case reports are mainly concerned with presenting the key legal issues and the case 

outcome, only a limited amount about the social and historical context of Gillick381 can 

be learnt from an examination of the published law reports. This chapter highlights that 

an analysis of the ‘official account’ of Gillick382 can lead to some important insights 

about the case. However, it makes clear that it is not possible to fully explore its status 

as a ‘test case’ when relying solely on this ‘official account’.  
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Gillick in the Published Law Reports 
 
 
The first section of this chapter provides an outline of Gillick, 383  based on the 

information available the published law reports, including the reports of the High Court, 

Court of Appeal and House of Lords judgments. 

 
 

Substantive Issues  

Gillick384 concerned a legal action against the 1980 Department of Health and Social 

Security (DHSS) circular on family planning services for young people385 (a revised 

version of the DHSS 1974 circular),386 which had been distributed to regional Area 

Health Authorities. Section G of the circular, entitled ‘The Young’ stated in part, that 

it was: 

 

[W]idely accepted that consultations between doctors and patients 

are confidential, and the Department recognised the importance 

which doctors and patients attach to this principle. It is a principle 

which applies to other professions concerned. To abandon this 

principle for children under 16 might cause some not to seek 

professional advice at all. They could be exposed to immediate 

risks of pregnancy and of sexually-transmitted disease, as well as 

other long-term physical, psychological and emotional 

consequences which are equally a threat to stable family life. … 
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the decision whether or not to prescribe contraception must be for 

the clinical judgment of a doctor.387 

 

This section implied that it would not be unlawful for doctors to provide contraceptive 

advice and treatment to a child under the age of 16, without her parent’s consent.388  

 

Victoria Gillick, a mother of four daughters (five by the time of the House of Lords 

judgment, and ten children in total), wrote a number of letters to her local Area Health 

Authority, asking for written assurance that in no circumstances would any of her 

daughters be given contraceptive treatment or an abortion, whilst they were under the 

age of sixteen, without her prior knowledge or consent. After a series of unsuccessful 

responses from the Area Health Authority she wrote to the acting area administrator 

stating:  

 

I formally FORBID any medical staff employed by Norfolk Area 

Health Authority to give any contraceptive or abortion advice or 

treatment whatsoever to my four daughters whilst they are under 

16 years without my consent.389 

 

The Area Health Authority refused to give assurance and maintained that it was bound 

by the guidelines in the DHSS circular,390 and emphasised that the treatment prescribed 
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by a doctor was a matter for the doctor’s clinical judgement.391 In response, Victoria 

Gillick embarked on a ‘crusade’ against the DHSS guidelines,392 and in 1982, she 

challenged the lawfulness of the circular in the courts.393 She sought a declaration 

against the DHSS that the circular infringed her rights as a parent, and that it would 

amount to advice to doctors to commit the offence of causing or encouraging unlawful 

sexual intercourse with a girl under the age of sixteen,394 or the offence of being an 

accessory to unlawful sexual intercourse with a girl under the age of sixteen.395 She 

also sought a further declaration against her local Area Health Authority that no one 

employed by them could provide such advice and treatment to any of her under sixteen 

year old daughters without her consent, as this was inconsistent with her parental 

rights.396 

 

 

High Court 

In the High Court, her action was dismissed and the declarations were not granted.397 

Woolf J, as he was then, maintained that the DHSS was entitled to assume that its 

employees would follow the circular they provided, and that a health professional 

would not be committing a criminal offence by providing contraceptive advice and 

treatment.398 He identified that the current legal position, in the absence of binding 

authority, was that just because a child was under sixteen years, they should not 
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automatically be precluded from consenting to treatment.399  He adopted the judgment 

of Addy J in the Canadian case of Johnston v Wellesley Hospital,400 in which it was 

recognised that a girl below the age of majority was intelligent and capable of 

understanding the consequences of a medical procedure as an adult would.401 Woolf J 

therefore acknowledged that an under-sixteen year old girl could be capable of 

consenting to medical treatment, depending on her maturity and understanding.402  

 

He also expressed concern that she might be deterred from seeking professional help 

and thus at risk of sexually transmitted diseases and pregnancy, if parental consent was 

required:403  

 

There will certainly be some cases, and I hope the majority of 

cases, where the doctor decides to give the advice and prescribe 

contraceptives despite the fact he was firmly against unlawful 

sexual intercourse taking place but felt, nevertheless, that he had to 

prescribe the contraceptives because, whether or not he did so, 

intercourse would in fact take place, and the provision of 

contraception would, in his view, be in the best interests of the girl 

in protecting her from an unwanted pregnancy and the risk of a 

sexually transmitted disease.404 
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Woolf J therefore made clear that a doctor should be able to exercise his (or her) clinical 

judgment in accordance with the child’s best interests, and that a lack of parental 

consent would not prevent a child receiving medical treatment, and would not render 

the doctor’s conduct unlawful.405 Victoria Gillick appealed the decision.406 

 

 
Court of Appeal 

The Court of Appeal unanimously allowed the appeal and granted the declarations 

sought by Victoria Gillick, holding that, other than by court order or an emergency, it 

would not be lawful for a doctor to give contraceptive advice and treatment to a girl 

under the age of sixteen without parental consent.407 The Court of Appeal emphasised 

the rights and duties of parents, and placed little emphasis on the autonomy of 

children.408 The judges unanimously maintained that a doctor’s reliance solely on the 

consent of a child would interfere with parental rights.409  

 

Parker LJ began his judgment by referring to section 8 of the Family Law Reform Act 

1969, which stated that:  

 

(1) The consent of a minor who has attained the age of 16 years to 

any surgical, medical or dental treatment which, in the absence 

of consent, would constitute a trespass to his person, shall be as 

effective as it would be if he were of full age; and where a 

minor has by virtue of this section given an effective consent to 
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any treatment it shall not be necessary to obtain any consent for 

it from his parent or guardian. 

(2)  In this section 'surgical, medical or dental treatment' includes 

any procedure undertaken for the purposes of diagnosis, and 

this section applies to any procedure (including, in particular, 

the administration of an anaesthetic) which is ancillary to any 

treatment as it applies to that treatment.  

(3) Nothing in this section shall be construed as making ineffective 

any consent which would have been effective if this section had 

not been enacted. 

 

In relation to this provision, Victoria Gillick argued that any consent required for a child 

below the age of sixteen should be given by a parent or guardian, and that the purpose 

of subsection (3) was to show that where a parent’s consent had been obtained, it could 

not be made ineffective because of the consent of a minor.410  

 

Agreeing with this view, Parker LJ identified that there was no decided authority to 

suggest that the consent of a minor under the age of sixteen should be effective.411 He 

emphasised that an approach based on fixed age was preferable to addressing whether 

a child has sufficient understanding to make a responsible and reasonable decision.412 

Thus he maintained that ‘as the law presently stands the relevant age is 16, then it cannot 

in my opinion legitimately change that position.’413 Moreover, Parker LJ stated that:  
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[A]s a matter of law a girl under 16 can give no valid consent to 

anything in the areas under consideration which apart from consent 

would constitute an assault, whether civil or criminal, and can 

impose no valid prohibition on a doctor against seeking parental 

consent.414  

 

 

Accordingly, Parker LJ suggested that the rights of a parent could only be overridden 

by the court or by a local authority,415 and maintained that: 

 

[A]ny doctor who advises a girl under 16 as to contraceptive steps 

to be taken or affords contraceptive or abortion treatment to such a 

girl without the knowledge and consent of the parent, save in an 

emergency which would render consent in any event unnecessary, 

infringes the legal rights of the parent or guardian.416 

 

Agreeing with Parker LJ, Fox LJ stated that the best outcome in deciding what is in the 

child’s interest is likely to be achieved through full cooperation of the parents and the 

doctor.417 Fox LJ expressed concern that if parents were not informed then there would 

be no opportunity for recourse to the courts to determine the welfare of the child if 

needed.418 He made clear his disapproval that the provision of contraceptives would 

enable a girl to engage in sexual activity:419  
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Further, if the decision can be made by the doctor without 

informing the parents, the consequences may be to remove from 

the parents the right to obtain the court’s ruling on whether it is for 

the child’s welfare or not. The decision will have been taken and 

the treatment given. The parents may not learn of it until long 

afterwards. The position in relation to a girl under 16 is rendered 

even less acceptable by the fact that the contraceptive treatment is 

to enable the girl to embark on or continue sexual relations which, 

for the man, will normally constitute a criminal offence under s 6 

of the Sexual Offences Act 1956 (ie unlawful sexual intercourse 

with a girl under 16).420 

 

 

In addition, Fox LJ stated that it would be ‘disruptive of family relationships and 

inimical to the child’s welfare’. 421  He also doubted the idea that the sufficient 

understanding of a child would override parents’ wishes and indicated that it might lead 

to uncertainty:  

 

 

That the common law developed a principle enabling a child to 

override parental wishes and to consent to the taking of major 

decisions concerning him provided it could be shown that he was 

                                                        
420 [1985] 1 All ER 533, 554-555. 
421 Ibid 556. 



 

 72 

of sufficient understanding seems to be unlikely. It is inconvenient 

in practice in that it may give rise to subsequent doubts, and 

difficulties of proof, whether the child does have sufficient 

understanding. The degree of such understanding might vary 

considerably according to the nature of the matter to be decided. 

The authorities in the civil law show no tendency to encourage such 

a rule.422  

 

 

Much like Parker LJ and Fox LJ, Eveleigh LJ maintained that the availability of medical 

advice without parental consent risked undermining parents in bringing up their 

children with proper moral standards and encouraged promiscuity.423 He stated that 

‘[t]here is no law of confidentiality which would command silence when the welfare of 

the child is concerned.’424 Like the other judges, he made clear that parental authority 

should not be undermined.425 The decision of the Court of Appeal was appealed by the 

DHSS. 

 

House of Lords 

In the House of Lords, the decision of the Court of Appeal was overturned, and by a 

3:2 majority the declarations were not granted.426 The majority judges, Lord Fraser, 

Lord Scarman and Lord Bridge, agreed that the DHSS guidance was lawful.427 It was 

held that, although it would be ‘most unusual’ for a doctor to give contraceptive advice 
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and treatment to an under-sixteen year old girl without her parents’ knowledge, parental 

rights terminate ‘once a child has gained sufficient understanding and intelligence to 

understand the nature and implications of the proposed treatment’.428 Now referred to 

as ‘Gillick competence’, 429  or in some circles ‘Fraser competence’, 430  this was a 

significant legal development for children’s rights as well as for medical practice, 

becoming the central test for children’s consent to medical treatment, and it remains to 

this day, over thirty years later.431  

 

The arguments considered by the House of Lords were generated by three main 

questions, as identified in the judgments of Lord Fraser and Lord Scarman:432  

 

1. Whether a girl under sixteen has the legal capacity to give valid consent to 

contraceptive advice and treatment including medical examination? 
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2. Whether giving such advice and treatment to a girl under sixteen without her 

parents’ consent infringes the parents’ rights? 

3. Whether a doctor who gives such advice or treatment to a girl under sixteen 

without her parents’ consent incurs criminal liability? 

 

With virtually no previous authority,433 the House of Lords was presented with an 

opportunity to extensively debate these questions. As Lord Scarman stated:  

 

Unless and until Parliament should think fit to intervene, the courts 

should establish a principle flexible enough to enable justice to be 

achieved by its application to the particular circumstances posed 

by the evidence placed before them.434 

 

Lord Fraser and Lord Scarman agreed that section 8 of the Family Law Reform Act 

1969 permitted a sixteen or seventeen year old to exercise the right to consent to 

medical procedures, but in contrast to the Court of Appeal, they believed that subsection 

(3) preserved the validity of the consent of those under sixteen.435 

 

In consideration of the common law position, Lord Fraser and Lord Scarman cast 

doubt on the historic case of Re Agar-Ellis,436 which made clear that until the age 

of majority, a father had almost complete authority over his children. 437 Both 

judges acknowledged the importance of the child’s intelligence in determining their 
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ability to consent to medical treatment. 438  In doing so they confirmed Lord 

Denning’s opinion in the case of Hewer v Bryant,439 where he stated that: 

 

[T]he legal right of a parent to the custody of a child ends at the 

18th birthday; and even up till then, it is a dwindling right which 

the courts will hesitate to enforce against the wishes of the child, 

and the more so the older he is. It starts with a right of control and 

ends with little more than advice.440 

 

In line with this approach, both Lord Fraser and Lord Scarman maintained that parental 

rights are to benefit the child rather than the parent.441 Lord Fraser stated: 

 

[P]arental rights to control a child do not exist for the benefit of the 

parent. They exist for the benefit of the child and they are justified 

only in so far as they enable the parent to perform his duties 

towards the child, and towards the other children in the family.442  

 

He also suggested that:  

 

[I]n practice most wise parents relax their control gradually as the 

child develops and encourage him or her to become increasingly 

independent … the degree of parental control … does in practice 
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vary considerably according to his understanding and 

intelligence.443  

 

Lord Fraser therefore made clear that the approach to be used in ascertaining the 

competence of a sixteen year old should be based on their understanding and 

intelligence and cast doubt upon the relevance of a child’s age in determining their 

capacity, stating that ‘[i]t seems to me verging on absurd to suggest that a girl or boy 

aged 15 could not effectively consent, for example, to have a medical examination of 

some trivial injury to his body or even to have a broken arm set.’444 He continued by 

stating: ‘I am not disposed to hold now, for the first time, that a girl aged less than 16 

lacks the power to give valid consent to contraceptive advice or treatment, merely on 

account of her age’.445 

 

Lord Scarman made similar observations regarding a child’s understanding and 

intelligence when he stated that: 

 

I would hold that as a matter of law the parental right to determine 

whether or not their minor child below the age of 16 will have 

medical treatment terminates if and when the child achieves a 

sufficient understanding and intelligence to enable him or her to 

understand fully what is proposed. It will be a question of fact 

whether a child seeking advice has sufficient understanding of 

what is involved to give a consent valid in law.446  
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In line with Lord Fraser, he explained that this approach was more appropriate than one 

that is based on a fixed age:  

 

If the law should impose upon the process of “growing up” fixed 

limits where nature knows only a continuous process, the price 

would be artificiality and a lack of realism in an area where the law 

must be sensitive to human development and social change. If 

certainty be thought desirable, it is better that the rigid 

demarcations necessary to achieve it should be laid down by 

legislation after a full consideration of all the relevant factors than 

by the courts confined as they are by the forensic process to the 

evidence adduced by the parties and to whatever may properly fall 

within the judicial notice of judges.447 

 

Despite Lord Fraser and Lord Scarman expressing similar ideas in their judgments, 

Lord Fraser’s judgment placed greater emphasis on the idea that the decision as to 

whether medical treatment should be administered would usually be decided by the 

parents, in accordance with the promotion of the child’s welfare. 448  However, he 

maintained that there would be exceptional situations where parental consent would not 

be available, where the consent of an under-sixteen year old could be accepted, 

provided they were of sufficient understanding and intelligence.449  
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Lord Fraser also highlighted that a doctor should seek to persuade an under-sixteen year 

old girl to agree to the doctor's informing her parents.450 In what has become known as 

the ‘Fraser guidelines’, he emphasised that where this is not possible the doctor should 

be justified in proceeding without the parents' knowledge or consent, provided he or 

she is satisfied on the following five conditions: 

 

(1) the girl (although under 16 years of age) will understand his 

advice;  

(2) that he cannot persuade her to inform her parents or to allow 

him to inform the parents that she is seeking contraceptive 

advice;  

(3) that she is very likely to begin or to continue having sexual 

intercourse with or without contraceptive treatment;  

(4) that unless she receives contraceptive advice or treatment her 

physical or mental health or both are likely to suffer; 

(5) that her best interests require him to give her contraceptive 

advice, treatment or both without the parental consent.451  

 

With regard to the issue of whether the guidance amounted to aiding and abetting the 

commission of unlawful sexual intercourse of a girl under-sixteen as per section 28 of 

the Sexual Offences Act 1956, Lord Fraser and Lord Scarman agreed with the earlier 

opinion of Woolf J in the High Court.452 Lord Scarman emphasised that ‘[t]he bona 
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fide exercise by a doctor of his clinical judgment must be a complete negation of the 

guilty mind which is an essential ingredient of the criminal offence of aiding and 

abetting the commission of unlawful sexual intercourse.’453 Thus, it was made clear 

that a doctor would not be guilty of a criminal offence if contraceptive advice or 

treatment was prescribed to an under-sixteen year old.  

 

From the summary so far, it is clear that the judgments in Gillick454 were predominantly 

concerned with the substantive questions raised by the case: whether a girl under the 

age of sixteen has the legal capacity to give valid consent to contraceptive advice and 

treatment including medical examination; whether giving such advice and treatment to 

a girl under sixteen without her parents’ consent infringes the parents’ rights; whether 

a doctor who gives such advice or treatment to a girl under sixteen without her parents’ 

consent incurs criminal liability. This is unsurprising given that the main purpose of a 

judgment is to explore the issues put to the court and the law surrounding them. it is 

clear that very little can be learnt about the social and historical context of Gillick455 

from the analysis thus far. Therefore, it appears that it is not possible However, it is 

difficult to have a complete picture of how Gillick456 came about when relying on the 

‘official account’ of the case. 
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Procedural Issues  

An analysis of obiter dicta comments in Gillick457 highlight that there were procedural 

uncertainties with the case. Additional examination of the published law reports reveal 

that Victoria Gillick’s application to the courts was brought via a writ action; the usual 

process used to bring a private law action. At first instance, Woolf J defended the 

validity of the writ action by referring to the Royal College of Nursing of the United 

Kingdom v Department of Health and Social Security458 as precedent for proceeding 

by writ.459 This case concerned an application for a declaration by the Royal College 

of Nursing that advice in a circular about abortion procedures was unlawful. The 

circular advised that nurses could carry out certain parts of the abortion procedure. The 

Royal College of Nursing had thought that the performance of these parts of the 

abortion procedure was not protected by the Abortion Act 1967, such that the nurses 

were committing a criminal offence by following the guidance. The House of Lords 

issued a declaration indicating that the guidance was lawful. This was in light of the 

fact that several thousand such procedures were carried out each year and because of 

the possible criminal liability that the nurses would incur.  

 

In referring to this case Woolf J stated that:  

 

Although distinctions can be drawn between this case and the 

Royal College of Nursing of the United Kingdom v. Department of 

Health and Social Security [1981] AC 800, I do not see any real 

distinction between the Department in that case seeking a 
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declaration that the advice which they were giving was lawful, and 

the plaintiff in this case seeking a declaration that the advice would 

result in acts which were unlawful.460 

 

He also identified that neither party in the case took any dispute as to the jurisdiction 

of the court to grant a declaration, and thus was content to accept the writ application 

from Victoria Gillick.461  

 

Despite this justification, the issue was brought to light again in the House of Lords 

where there was some disagreement as to which procedure should have been used. Lord 

Scarman questioned whether Victoria Gillick should have proceeded by judicial review 

according to Order 53 of the Rules of the Supreme Court (RSC Ord 53).462 Although 

recognising what Woolf J had said at first instance,463 he reviewed the point again with 

regards to the decision in O’Reilly v Mackman.464 In O’Reilly v Mackman,465 the House 

of Lords decided that actions brought against public authorities alleging a breach of 

public law rights should be brought by judicial review under Order 53 of the Rules of 

the Supreme Court, rather than by a writ action.466 Lord Diplock stated that it would 

be: 
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[C]ontrary to public policy, and as such an abuse of the process of 

the court, to permit a person seeking to establish that a decision of 

a public law authority infringed rights to which he was entitled to 

protection under public law to proceed by way of an ordinary 

action and by this means to evade the provisions of Ord 53 for the 

protection of such authorities.467  

 

This endorses that where public rights are concerned, applicants can only proceed by 

judicial review procedure.468  The justification behind this rule was to prevent the 

procedural safeguards offered by judicial review such as leave to standing, proving a 

sufficient interest, and time bars being bypassed, if an ordinary writ action was 

undertaken.469  

 

In Gillick,470 the House of Lords did not treat Victoria Gillick’s writ application as an 

abuse of process, and therefore circumvented the rule in O’Reilly v Mackman.471 Lord 

Scarman did not see the O’Reilly v Mackman 472  restriction as affecting Victoria 

Gillick’s claim. He stated that Lord Diplock had recognised exceptions to his rule, 

which, he argued, were applicable in this instance:  
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[W]here the invalidity of the [public authority’s] decision arises as 

a collateral issue in a claim for infringement of a right of the 

plaintiff arising under private law, or where none of the parties 

objects to the adoption of the procedure by writ or originating 

summons.473  

 

In relation to the first exception, that the ‘decision arises as a collateral issue in a claim 

for infringement of a right of the plaintiff arising under private law’,474 Victoria Gillick 

had claimed that the DHSS circular infringed her rights as a parent. Lord Scarman 

stated that, ‘Mrs Gillick’s action is essentially to protect what she alleges to be her 

rights as a parent under private law.’475 He further added that:  

 

It is unnecessary to embark on an analysis of the newly fledged 

distinction in English law between public and private law, for I do 

not see Mrs Gillick’s claim as falling under the embargo imposed 

by O’Reilly’s case. If I should be wrong in this view, I would 

nevertheless think that the private law content of her claim was so 

great as to make her case an exception to the general rule.476   

 

Lord Scarman further advocated that the second exception from O’Reilly v 

Mackman,477 that ‘none of the parties objects to the adoption of the procedure by writ 

or originating summons’, was applicable in this case, since neither Victoria Gillick nor 
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the Area Health Authority nor the Department of Health disputed application by writ 

procedure.478 He therefore asserted that although she was ‘fully entitled’479 to proceed 

via writ action ‘she could also have proceeded by judicial review.’480  

 

Lord Fraser similarly stated that, ‘the remedy claimed…is one which should normally 

be claimed in an application for judicial review.’481 However he also provided further 

explanation as to why Victoria Gillick should escape the rule in O’Reilly v Mackman;482 

he explained that her writ was issued before the decision in that case and indicated that 

this was why counsel for the DHSS made little mention of this procedural point and did 

not dispute it. 483  He therefore concluded, in agreement with Lord Scarman, that 

Victoria Gillick was entitled to proceed.484  

 

Lord Bridge expressed greater concern than the other majority judges when he stated 

that ‘I have felt doubt and difficult as to the basis of the jurisdiction which Mrs. Gillick 

invokes in her claim to a declaration against the DHSS.’485 He further stated that, ‘[i]f 

the claim is well founded, it must surely lie in the field of public rather than private law. 

Mrs Gillick has no private right which she is in a position to assert against the 

D.H.S.S.’.486 However, he also opined that no objection had been taken or now could 

be taken on that point.487  
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Lord Bridge concerned himself mainly with another procedural problem: whether the 

DHSS circular could be subject to judicial review, given that it had no statutory force.488 

He therefore doubted that the circular could be subject to judicial review and suggested 

that no question of reasonableness could occur.489 He maintained that:  

 

[S]uch a review must always begin by examining the nature of the 

statutory power which the administrative authority whose action is 

in question has purported to exercise, and asking, in the light of that 

examination, what were, and what were not, relevant 

considerations for the authority to take into account in deciding to 

exercise that power. It is only against such a specific statutory 

background by reference to which the appropriate Wednesbury 

questions could be formulated.490 

 

Lord Bridge questioned whether there was any exception to this rule and referred to the 

opinion of Woolf J in the High Court in which he referred to the decision in Royal 

College of Nursing v Department of Health and Social Security.491 He stated:  

 

[I]f a government department, in a field of administration in which 

it exercises responsibility, promulgates in a public document, albeit 

non-statutory in form, advice which is erroneous in law, then the 

court, in proceedings in appropriate form commenced by an 

applicant or plaintiff who possesses the necessary locus standi, has 

                                                        
488 ibid. 
489 [1986] AC 112, 192. 
490 ibid. 
491 [1981] AC 800. 



 

 86 

jurisdiction to correct the error of law by an appropriate 

declaration. Such an extended jurisdiction is no doubt a salutary 

and indeed a necessary one in certain circumstances, as the Royal 

College of Nursing case [1981] AC 800 itself well illustrates. But 

the occasions of a departmental non-statutory publication raising, 

as in that case, a clearly defined issue of law, unclouded by 

political, social or moral overtones, will be rare. In cases where any 

proposition of law implicit in a departmental advisory document is 

interwoven with questions of utmost restraint, the court should, in 

my opinion, exercise its inherent jurisdiction with the utmost 

restraint, confine itself to deciding whether the proposition of law 

is erroneous and avoid either expressing ex catherdra opinions in 

areas of social and ethical controversy in which it has no claim to 

speak with authority or proffering answers to hypothetical 

questions of law which do not strictly arise for decision…492  

 

Accordingly, Lord Bridge maintained that this case had led to a ‘significant 

extension’493 of the court’s judicial review power. Thus, he was content to assume that 

Victoria Gillick could proceed with a review of the lawfulness of the circular.494  

 

From an analysis of the published law reports, it is clear that there were a number of 

procedural uncertainties in Gillick.495 Some information on how the case came about is 

therefore apparent within the ‘official account’. It is clear that Victoria Gillick accessed 
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the courts through the use of the writ procedure rather than applying for judicial review. 

The courts addressed the issue of whether it was acceptable for her to proceed on this 

basis but did not provide any further insight into how or why Victoria Gillick chose to 

apply to the courts in this way. This is not concerning in light of the that judges are 

primarily focused on the substantive issues. However, it makes clear that, the 

information gained from the ‘official account’ of the case is not sufficient for gaining 

an understanding of how Gillick496 came about and thus cannot be solely relied upon 

for an analysis of its status as a ‘test case’. 

 

Social and Historical Context 

The ‘official account’ of Gillick497 provides a small insight into the social and historical 

context of the case. In the High Court, Lord Woolf recognised the presence of moral 

questions in the case when he stated, ‘[i]t is not my task to express any view as to the 

advisability or morality of the department's conduct’.498 Later comments from Lord 

Woolf’s judgment provides further insight into what these moral issues might concern 

when he stated that, 

 

[t]he final point that has to be borne in mind is that there will be 

situations where long-term contraceptive measures are taken to 

protect girls who, sadly, will strike up promiscuous relationships 

whatever the supervision of those who are responsible for their 

well-being499 
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This statement indicates that at the time of the case there were social concerns about 

under-age sex and promiscuity. This is further emphasised by Lord Woolf’s concluding 

remarks: 

 

The statistics to which I have referred, even in 1972, of pregnancies 

among the very young, indicate to those whose religious beliefs do 

not dictate the contrary, that some of those children, at any rate, 

were very much in need of assistance in avoiding such pregnancies. 

The need must be even greater today and, at least as a result of my 

conclusions, the help will still be available, although in the 

exceptional case, it may be provided without parental consent.500 

 

Thus Lord Woolf’s judgment gives some indication that the legal issues raised in the 

case had corresponding social implications. The above statements suggest that there 

was concern about the increasing numbers of teenage pregnancies across in the 1970s 

which had led to a heightened need to protect children from the consequences of 

teenage pregnancy.   

 

Further, the judgment of Eveleigh LJ in the Court of Appeal also alluded to the idea 

that the legal issues in the case had important social implications and thus his judgment 

gives some insight into the context of Gillick.501  He stated that,  
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it is said that there is another way to avoid pregnancy, namely by 

abstinence; and that is the only 100 per cent guarantee against 

pregnancy and disease. The availability of secret medical advice 

undermines the efforts of the parent to bring the child up with 

proper moral standards and encourages promiscuity.502 

 

Accordingly, the comments of Eveleigh LJ also imply that there was a social concern 

about promiscuous behaviour of children. His statement also appears to suggest that 

there was a wider social apprehension about whether parents were raising their 

children according to, what were thought to be, ‘proper moral standards’.503 

 

In the House of Lords, Lord Scarman and Lord Fraser both identified that social and 

medical changes had resulted from the availability of the oral contraceptive pill. Lord 

Scarman stated, ‘[i]n times past contraception was rarely a matter for the doctor; but 

with the development of the oral contraceptive pill for women it has become part and 

parcel of everyday medical practice’. 504 Lord Fraser similarly identified that;   

 

 

Three features have emerged in today’s society which were not 

known to our predecessors: (1) contraception as a subject for 

medical advice and treatment; (2) the increasing independence of 

young people; and (3) the changed status of women.505 
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Furthermore he stated that,  

 

Parliament regarded ‘advice’ and ‘treatment’ on contraception and 

the supply of appliances for contraception as essentially medical 

matters. So they are, but they may also raise moral and social 

questions on which many people feel deeply, and in that respect 

they differ from ordinary medical advice and treatment.506 

 
 
Thus, a certain amount of information about the context of Gillick507 can be discovered 

from the House of Lords judgment. The above comments from two of the majority 

judges make clear that society had been influenced by the introduction of the oral 

contraceptive pill during the decades before the case and makes clear that there were a 

number of resulting moral and social questions.  

 

Lord Templeman in his dissenting judgment in the House of Lords expressed strong 

concerns regarding society’s attitude toward sex. He stated that:   

 

The pornographic press and the lascivious film industry may 

falsely pretend that sexual intercourse is a form of entertainment 

available to females on request and to males on demand but the 

regular, frequent or casual practice of sexual intercourse by a girl 

or a boy under the age of 16 cannot be beneficial to anybody and 

may cause harm to character and personality. 508  
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Further, he stated that ‘[g]irls under 16 should not be allowed to decide to flout the 

accepted rules of society’509 and argued that the availability of contraceptive advice and 

treatment to girls under the age of sixteen, ‘offends basic principles of morality and 

religion which ought not to be sabotaged in stealth by kind permission of the National 

Health Service’. 510 Accordingly, Lord Templeman’s judgment highlights a sense of 

moral panic around the issue of underage sex and indicates that at the time of the case, 

the accepted rules of society were challenged as a result of the availability of the oral 

contraceptive pill to under-sixteen-year-olds without parental consent.  

 

Reflections on the ‘Official Account’ of Gillick  
 
 
The ‘official account’ of Gillick511 outlined in this chapter has demonstrated that the 

published law reports are mainly focused on the fundamental issues raised as a result 

of the legal arguments put forward by Victoria Gillick. Obiter dicta comments about 

whether Victoria Gillick’s claim could proceed, despite the fact that she applied via the 

writ procedure, provides some information on how the case came about. Nevertheless, 

it has been identified in this chapter that despite this insight, unanswered questions 

remain. For instance, discussions about the procedural uncertainties in the ‘official 

account’ of the case do not make clear why Victoria Gillick chose to apply to the court 

using the writ procedure as opposed to applying for judicial review.  
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Similarly, regardless of some comments alluding to a controversial social context 

surrounding Gillick,512 very little can be identified from the ‘official account’ of the 

case. For instance, there were a number judicial comments which referred to the impact 

of the oral contraceptive pill and reflected on the issues of underage sex, teenage 

pregnancy and promiscuity. Nevertheless, the amount of information available on the 

social and historical context is extremely limited as purpose of the judgments was to 

address the legal issues. Therefore, it is suggested that the ‘official account’ provides 

only a narrow insight into the contextual background of Gillick513 and reveals little 

information about how the case came about. Accordingly, it is argued that it is not 

possible to confirm whether it is correct to view Gillick514 as a ‘test case’, unless more 

information about the social and historical context of the case is discovered. Moreover, 

it is clear that a number of questions about how Gillick515 came about will remain 

unanswered if sole reliance is placed on the ‘official account’ of the case. The 

implications of having only a limited amount of information on a case’s historical and 

social context are explored in the next chapter.  
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Chapter Four - The Existing 
Narrative(s) of Gillick 

 

‘[I]f the case is unusually widely read,  

it is typically narrowly studied.’516 

 

Chapter Four outlines the existing narrative(s) of Gillick. 517  It explores previous 

scholarly accounts of Gillick518 and illustrates that there is a vast amount of academic 

literature which has analysed the case.519 It makes clear that an extensive amount of 

scholarly literature on Gillick520 has been reliant on the ‘official account’ of the case 

due to the fact that the predominant literature has been concerned with the legal issues 

in the case, in contrast to this thesis which is concern with building a narrative of the 

social and historical context.  

 

Thus, scholars have largely relied on the outline of facts provided in the published law 

reports (as provided in the first section of this Chapter). Accordingly, Chapter Four 

suggests that some of the literature on Gillick, 521 which contributes to the existing 

narrative(s) of the case, is what Danzig would term as ‘narrowly studied’ and thus 

would not have achieved Simpson’s notion of a ‘real understanding’.522  
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This chapter makes clear that there is considerable scope for a micro-level examination 

of Gillick523 and suggests that ‘legal archaeology’ is an appropriate methodology by 

which this should happen. In order to demonstrate the need for a ‘legal archaeology’ 

study of Gillick,524 this Chapter explores the observations of scholars who have relied 

on the ‘official account’ of Gillick, 525 with some consideration of the few scholars who 

have explored beyond the realms of the ‘official account’. Chapter Four considers the 

implications of relying on the ‘official account’ of Gillick.526 It suggests that when 

scholars focus solely on the ‘official account’ of a case, the historical narrative cannot 

be further developed and will remain inaccurate or incomplete, thus restricting 

opportunities to make new observations about a case or to correct any assumptions 

made about the social or historical context.  

 

Impact of Gillick 

Academic literature has widely recognised that Gillick527 gave children under the age 

of sixteen the freedom to make their own decisions without being subject to parental 

control. 528  Consequently, family law commentators have argued that the decision 

emphasised that the autonomy of children ‘had a legal reality’.529 Gillick530 therefore 

generated widespread discussion on children’s rights, a concept that had previously 

received very little academic or judicial attention.531  
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Scholars have interpreted Gillick 532  as meaning that parents cannot override their 

children’s wishes,533 and have therefore viewed the House of Lords’ decision as a 

‘symbolic milestone’534 for the empowerment and autonomy of children.535 Cretney 

acknowledged that Gillick536 was of overriding importance and considered it to have 

fueled a ‘fundamental shift in legal doctrine’.537 Similarly, Parkinson stated that the 

litigation was of ‘considerable importance’538 and ‘a great step forward for those who 

favour greater rights for children’.539 He highlighted that, ‘[f]ew cases in family law or 

medico-legal ethics can have stirred up so much heated public debate as that of 

Gillick…’.540 Further, Kennedy argued that Gillick541 represented the golden age of 
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adolescent consent.542 In light of these comments, it is unsurprising that Gillick543 has, 

on several occasions, been referred to as a landmark case.544  

 

Gillick545 has been considered to have had a wide impact beyond its material facts. 

Therefore, as well as acknowledging the importance of the case, scholars have also 

been concerned to address the effect of the decision on children’s and parents’ rights. 

Parkinson emphasised that the litigation was not only important for the issue of 

contraceptive and abortion treatment for girls under sixteen, but was relevant to the 

wider context of minors consent to medical treatment, including the relationship 

between parents, children and the State in medical decision-making. 546  Similarly, 

Kennedy identified that the decision was not only about the legal and ethical 

implications of prescribing oral contraceptives to under-sixteen-year-old girls but was 

part of a wider debate about the relationship between parents and children.547 Bainham 

highlighted that, in spite of much of the public attention around the case being focused 

on the issue of the availability of contraceptive advice and treatment to girls under 
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sixteen, the litigation had implications that went ‘well beyond this specific matter’.548 

He also argued that there was no reason why the principles in Gillick549 could not be 

applied outside of the context of contraception or medical treatment.550  

 

Impact of Gillick Beyond the Medical Context 

The House of Lords did not make it clear if Gillick551 should apply outside of the 

medical context. Douglas stated that ‘[a]lthough Gillick failed to clarify several points, 

there is no doubt that the case has had a tremendous influence on attitudes to how 

children’s claims to autonomy might at least be considered, if not supported, in all 

situations’.552 Similarly, Fortin identified that it has been ‘left to practitioners and the 

judiciary to work out its impact in other areas of law and practice’.553 Scholars have 

consequently explored how the reasoning in Gillick554 has been applied outside of 

consent to medical treatment. Since Gillick 555  there has been a growing body of 

literature on children’s participation in healthcare decision-making,556 as well as an 

exploration of children’s participation in decision-making outside the medical context, 
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such as participation in democratic decision-making.557 Scholars have also examined 

the extent to which the test of ‘Gillick competence’ should be used in children’s 

participation in research, 558 and how it can inform the voice of the child in legal 

proceedings, 559  including proceedings concerning relationship separation. 560  The 

concept of ‘Gillick competence’ has been influential in the development of education 

policy,561 including sex education,562 and is considered to have had an impact on the 

Children Act 1989. 563  It has also been embraced in other jurisdictions, including 

Scotland,564Australia,565 New Zealand, Canada and South Africa.566  
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A Victory for Children’s Rights? 

 
John Eekelaar 

Eekelaar, who hailed the case as a victory for children’s rights, stated that, as a result 

of the House of Lords decision in Gillick,567 children have ‘in wider measure than ever 

before, that most dangerous but most precious of rights: the right to make their own 

mistakes’.568 His interpretation of the House of Lords judgment was that once a child 

reached capacity, their decision should not be overridden by the differing view of a 

parent.569 According to Eekelaar’s understanding, a so called ‘Gillick competent’ child 

could decide any matter, irrespective of the views of parents, and thus gained a 

generalised right to make any decisions, even ones that might damage their future 

wellbeing.570  

 

 

Jonathan Montgomery 

The significance of Gillick571 for children’s rights to autonomy was also underlined by 

Montgomery.572 He stated that the decision represented a transfer of legal power away 

from parents to children and supported the idea that a parent should be seen as an agent 

of the child rather than an owner.573 In Montgomery’s view, a legal framework which 

acknowledged that parental rights fade as children become more mature was necessary, 
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because there are times when children might need to be protected from their parents.574 

He therefore argued that, ‘[f]or parental rights to be consistent with a proper respect for 

children they must be limited in scope so as to ensure, so far as possible, that they are 

not abused’.575  

 

Montgomery maintained that the child should be the dominant holder of decision-

making power and argued that the role of the parents is to hold this power ‘as if on 

trust’,576 until the child becomes legally capable of exercising that power.577 Thus he 

argued that the purpose of parental rights was to protect the interests of children and 

not for the benefit of parents.578 He stated that ‘once a child has reached an age at which 

s/he is mature enough to become the judge of his or her own interests the paternalistic 

arguments which justify the existence of parental rights begin to break down’.579 He 

therefore expressed approval of the House of Lords decision in Gillick;580 ‘the law 

reflects the gradual emancipation of the child’.581  

 

Furthermore, Montgomery made clear that in situations where parents hold power as 

decision-maker, because their child is unable to exercise it due to their lack of maturity, 

the power is held with respect to the doctor and not the child.582 The strong weight 

which Montgomery accords to the concept of children’s rights is apparent from his 

suggestion that if anyone were to challenge a decision, which was not in line with the 
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child’s wishes, ‘then the onus is on those who wish to coerce them to show that the 

interference is warranted’.583  

 

The notion that Gillick584 was a victory for children’s rights and autonomy has been 

disputed. Eekelaar’s interpretation, in particular, has been seen as controversial and has 

not met with universal agreement.585 For instance, Bainham and Gilmore expressed a 

different viewpoint and provided more restrictive interpretations of Gillick.586  

 

Andrew Bainham 

Bainham stated that Gillick 587 ‘represents a small but significant shift towards the 

thinking of the child liberationist school’.588 He argued that the case reflected that there 

was a movement in judicial thinking towards a more child-oriented view of family 

relationships.589 He stated that, following the House of Lords decision, it would be 

‘difficult to justify the retention of parents’ rights as a legal concept without the clear 

and unambiguous reception of the concomitant idea that children and young people also 

possess legal rights’.590 However, Bainham also argued that it was not appropriate to 
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‘equate [Gillick] with a policy of legal autonomy or independence of children’.591 His 

view was that an interpretation of Gillick592 that required absolute adherence to the 

wishes of children, ‘would entail a radical departure from the existing practice of these 

courts’, 593  and ‘would appear to be beyond the contemplation of the House in 

Gillick’. 594  Thus Bainham stated that ‘their Lordships have stopped well short of 

recognising general rights in young people to make major decisions on contraception, 

other medical treatment or indeed any aspect of their lives’.595 He argued that even after 

Gillick,596 there was no identifiable legal concept of children’s rights’.597 

 

In contrast to Eekelaar, Bainham maintained that the House of Lords in Gillick598 did 

not intend to cast doubt on the existence of parental rights.599 Rather, he interpreted the 

House of Lords’ decision to mean that one adult decision-maker was substituted in 

place of another.600 Kennedy similarly argued that Lord Fraser was aiming to replace 

‘parent power with doctor power’.601 In other words, the doctor was taking the place of 

the parent decision-maker, so that rather than parental rights terminating, their rights 

instead passed to the doctor.602  

                                                        
591 ibid, 275. 
592 [1986] AC 112. 
593 Andrew Bainham, ‘The Balance of Power in Family Decisions’ (1986) 45(2) Cambridge Law Journal 
262, 275. 
594 ibid. 
595 Andrew Bainham, ‘The Balance of Power in Family Decisions’ (1986) 45(2) Cambridge Law Journal 
262, 275, 273. 
596 [1986] AC 112. 
597 Andrew Bainham, ‘The Balance of Power in Family Decisions’ (1986) 45(2) Cambridge Law Journal 
262, 275, 284. 
598 [1986] AC 112. 
599 Andrew Bainham, ‘The Balance of Power in Family Decisions’ (1986) 45(2) Cambridge Law Journal 
262, 275, 263. 
600 ibid, 267, 274. 
601 Ian Kennedy, ‘The Doctor, the pill and the 15 year old girl’ in Ian Kennedy (ed) Treat me Right: 
Essays in Medical Law and Ethics (Oxford University Press 1988) 94. 
602 Andrew Bainham, ‘The Balance of Power in Family Decisions’ (1986) 45(2) Cambridge Law Journal 
262, 267, 274; Andrew Bainham, Children, Parents and the State (Sweet & Maxwell 1988) 48; S Peter 
de Cruz, Parents, Doctors and Children: the Gillick Case and Beyond’ (1987) Journal of Social Welfare 
Law 93, 100; Ian Kennedy, ‘The Doctor, the pill and the 15 year old girl’ in Ian Kennedy (ed) Treat me 
Right: Essays in Medical Law and Ethics (Oxford University Press 1988) 95; Jane Fortin, ‘The Gillick 



 

 103 

 

Bainham further maintained that the interests of parents were accommodated both by a 

presumption that they should be consulted, and by imposing an obligation on the doctor 

to try to persuade the girl to involve them in the decision.603 Bainham therefore viewed 

Gillick604 as ‘entirely consistent with the paternalistic and protectionist orientation of 

family law’.605  He argued that Gillick606 was an attempt by the courts to strike a 

balance between the competing claims and stated that, ‘[i]t is the absolutism of the 

parental role that has been rejected’.607  

 

Stephen Gilmore  

Like Bainham, Stephen Gilmore also gave a more restrictive interpretation of Gillick.608 

He suggested that Gillick 609  led to a ‘climate of expectation that a child will be 

consulted’ and that the case ‘undeniably placed the idea of children’s autonomy rights 

in the legal consciousness in a way which had not previously existed’.610 Although he 

identified that the general principles of Gillick611 could be seen as ground-breaking, and 

agreed that the case was significant for the recognition of children’s autonomy,612 he 
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argued that this view of Gillick613 should be treated with caution.614 As a result, he cast 

doubt upon Eekelaar’s interpretation and maintained that Gillick 615  is more about 

children’s welfare than children’s autonomy interests.616 Gilmore maintained that the 

‘reasoning of Lords Fraser and Scarman was built upon a consideration of the best 

interest of the sexually active minor, not upon the right of the minor to be sexually 

active’.617 He has therefore argued that it is difficult to view Gillick618 as a precedent 

for children having the right to make their own mistakes.619 He asserted that Gillick620 

did not create a rule that the wishes and feelings of a child will always prevail over the 

wishes and feelings of the holders of parental responsibility, even if that child was of 

sufficient competence.621 Thus, Gilmore highlighted that Eekelaar’s interpretation of 

Gillick622 - that parental rights extinguished once a child reached capacity - was not 

representative of the law.623  

 

Gilmore suggested that ‘the most Gillick could represent as a binding precedent would 

be the child’s power to consent to medical treatment offered without parental 

knowledge or consent because it is considered to be in the child’s best interest to do 
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so’.624  He argued that, ‘[a]t its most abstract it endorses a child’s power to accept 

someone else’s bona fide, yet possibly mistaken[,] view of what is in a child’s 

interests’.625 Gilmore reasoned that Lord Scarman’s reliance on case law concerning 

the age of discretion, and cases that were focused on protecting children,626 made it 

difficult to view Gillick627 as a precedent which allowed children to make decisions that 

would lead to irreparable harm.628  

 

 

Interpreting Gillick629 

There has been much academic debate as to the meaning of the House of Lords’ 

decision, 630  and problems have been identified with the notion of ‘Gillick 

competence’.631 In the House of Lords judgment, both Lord Fraser and Lord Scarman 

upheld the DHSS guidelines as lawful, but for different reasons.632 Lord Bridge, the 

other majority judge, agreed with both Lord Fraser and Lord Scarman, and thus the case 

has no clear ratio decidendi.633 Scholars have therefore identified a lack of clarity as to 

the precedent set by the case, and there has been ‘endless disagreement’634 regarding 

the meaning of the majority judgments. As Montgomery stated, ‘[w]hat the House of 

                                                        
624 Stephen Gilmore and Lisa Glennon, Hayes & Williams’ Family Law (5th edn, Oxford University Press 
2016) 436. 
625 ibid. 
626 Hewer v Bryant [1969] 3 All ER 578; R v D [1984] 2 All ER 449; Jonston v Wellesley Hospital (1970) 
17  DLR  (3d) 139.  
627 [1986] AC 112. 
628 Stephen Gilmore and Lisa Glennon, Hayes & Williams’ Family Law (5th edn, Oxford University Press 
2016) 436. 
629 [1986] AC 112. 
630 For a summary see Stephen Gilmore, ‘The Limits of Parental Responsibility’ in Rebecca Probert, 
Stephen Gilmore and Jonathan Herring, Responsible, Parents and Parental Responsibility (Hart 2009). 
631 For a summary see Emma Cave, ‘Goodbye Gillick? Identifying and resolving problems with the 
concept of child competence’ (2014) 34(1) Legal Studies 103. 
632 [1986] AC 112. 
633 ibid. 
634 Jane Fortin, ‘The Gillick decision- Not Just a High-water Mark’ in Stephen Gilmore, Jonathan Herring 
and Rebecca Probert (ed), Landmark Cases in Family Law (Hart Publishing 2011) 203. 
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Lords has failed to do is to determine exactly what it is which the child must 

understand’. 635 Accordingly, different scholarly interpretations of the judgments of 

Lord Fraser and Lord Scarman have been put forward. Parkinson suggested that Lord 

Fraser was more concerned with the conflict between parent and doctor, and Lord 

Scarman was more concerned with the conflict between parent and child.636  

 
 
 
Interpreting the Judgment of Lord Fraser 

A key point of contention has been whether Lord Fraser’s judgment should be limited 

to the context of medical treatment of children, or whether it should be of general 

application. In what has become known as the Fraser guidelines,637 Lord Fraser stated 

inter alia that an under sixteen-year-old girl must understand the doctor's advice, but 

did not explain this in further detail. Montgomery therefore questioned, ‘[d]oes this 

mean that she must understand the physical nature of any treatment, its side effects, and 

how to carry out anything she needs to do in connection with the treatment? Or does 

she need to understand the wider implications of the situation?’.638  

 

Fortin argued that Lord Fraser’s judgment lacked overall clarity.639 She highlighted 

Lord Fraser’s identification that, as a general principle, the old common law rule that 

parents had absolute authority over their children should be abandoned.640 However, 

she also recognised that some of the wording used by Lord Fraser, and the headings he 

                                                        
635 Jonathan Montgomery, ‘Children as property?’ (1988) 51 Modern Law Review 323, 337. Emphasis 
added. 
636 Patrick Parkinson, ‘The Gillick Case- Just what has it Decided?’ (1986) 16 Family Law 11, 13. 
637 [1986] AC 112, 174. 
638 Jonathan Montgomery, ‘Children as property?’ (1988) 51 Modern Law Review 323, 338. 
639 Jane Fortin, ‘The Gillick decision- Not Just a High-water Mark’ in Stephen Gilmore, Jonathan Herring 
and Rebecca Probert (ed), Landmark Cases in Family Law (Hart Publishing 2011) 203. 
640 ibid 203-204. 
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used to divide up his judgment, indicated a possible intention to limit his argument to 

the medical treatment of children. 641  Therefore, in Fortin’s view, it was not clear 

whether Lord Fraser was intending his judgment to have a general application, outside 

the medical context.  

 

 
Interpreting the Judgment of Lord Scarman 

Lord Scarman’s judgment has also been subject to criticism and has been considered to 

be more problematic than Lord Frasers.642 Lord Scarman stated that, ‘... there is much 

that has to be understood... It is not enough that she should have understood the nature 

of the advice... she must also have sufficient maturity to understand what is 

involved’. 643  Lord Scarman’s reasoning has given rise to what is now commonly 

known as the ‘Gillick competence’ test. However, the meaning of ‘Gillick competence’ 

and the possible intentions behind Lord Scarman’s judgment have been a cause of 

academic and professional debate. 644  Scholars have argued that the ‘Gillick 

competence’ principle is ambiguous and difficult to use,645 and have maintained that 

uncertainties were left by the Gillick646 principle. As Cave has summarised, ‘[w]hat 

must be understood by minors in order for them to be deemed competent? At what point 

in the consent process should competence be assessed? Does competence confer on 

                                                        
641 Jane Fortin, ‘The Gillick decision- Not Just a High-water Mark’ in Stephen Gilmore, Jonathan Herring 
and Rebecca Probert (ed), Landmark Cases in Family Law (Hart Publishing 2011) 203-204. 
642 ibid 205.  
643 [1986] AC 112.  
644 Peter Reder and Geraldine Fitzpatrick, ‘What is Sufficient Understanding?’ (1998) 3(1) Clinical Child 
Psychology and Psychairtry 1359.  
645 Jane Fortin, Children’s Rights and the Developing Law (Butterworths 1998) 63, 101, 130; Emma 
Cave, ‘Goodbye Gillick? Identifying and resolving problems with the concept of child competence’ 
(2014) 34(1) Legal Studies 103; Emma Cave, ‘Adolescent Consent and Confidentiality in the UK’ (2009) 
16 European Journal of Health Law 309. The phrase ‘Gillick competent’ was first used by Lord 
Donaldson in Re W (A minor) (Medical Treatment) [1993] Fam 64, 77. Sometimes known as ‘Fraser 
competence’.  
646 Jane Fortin, ‘The Gillick decision- Not Just a High-water Mark’ in Stephen Gilmore, Jonathan Herring 
and Rebecca Probert (ed), Landmark Cases in Family Law (Hart Publishing 2011) 
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minors the authority to refuse as well as to accept medical treatment?’.647 

 

Fortin purported that a weakness of Lord Scarman’s approach is its generality. 648  

Fortin asserted that medical practitioners and judges have been caught out by the 

‘deceptive simplicity’649 of the ‘Gillick competence’ test, and contended that it was not 

possible to ascertain clear guidance to use in medical disputes.650 She argued that the 

uncertainty weakens its ‘practical usefulness’651 and thus it would be left to the clinical 

judgment of the medical professional to determine whether an under sixteen-year-old 

has ‘sufficient understanding’.652  

 

Cave has argued that the ‘Gillick competence’ test, as it stands, ‘is unhelpful in 

determining whether and in what circumstances minors have the same rights as adults 

or should be subjected to protections by virtue of the vulnerabilities inherent in the 

youth’.653 Thus she has maintained that there are ‘significant barriers’654 to protecting 

children’s rights.655 Moreover, Cave has highlighted that the ambiguities relating to 

‘Gillick-competence’ are accentuated in clinical practice,656 and has stated that there is 

uncertainty amongst doctors, children and their families.657 She has suggested that the 

                                                        
647  Emma Cave, ‘Goodbye Gillick? Identifying and resolving problems with the concept of child 
competence’ (2014) 34(1) Legal Studies 103-122. 
648 Jane Fortin, ‘The Gillick decision- Not Just a High-water Mark’ in Stephen Gilmore, Jonathan Herring 
and Rebecca Probert (ed), Landmark Cases in Family Law (Hart Publishing 2011) 208. 
649 Jane Fortin, Children’s Rights and the Developing Law (Butterworths 1998) 99. 
650 ibid 63, 99. 
651 Jane Fortin, Children’s Rights and the Developing Law (Butterworths 1998) 149. 
652 D Hunter, B K Pierscioneck, Children, Gillick competency and consent for involvement in research’ 
(2005) 33(11) Journal of Medical Ethics 659-62; L E Hagger, ‘The Human Rights Act 1998 and medical 
treatment: time for re-examination’ (2003) 89(5) Arch Dis Child 460. 
653  Emma Cave, ‘Goodbye Gillick? Identifying and resolving problems with the concept of child 
competence’ (2014) 34(1) Legal Studies 103. 
654 ibid, 113.  
655  Emma Cave, ‘Goodbye Gillick? Identifying and resolving problems with the concept of child 
competence’ (2014) 34(1) Legal Studies 103, 113.  
656 ibid. 
657  Emma Cave, ‘Goodbye Gillick? Identifying and resolving problems with the concept of child 
competence’ (2014) 34(1) Legal Studies 103, 113. 
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timing, content and relevance of the test for competence is unclear.658 Cave has further 

argued that the uncertainty has implications for other aspects of medical treatment 

including a child’s right to information and confidentiality.659  Additionally she has 

stated that ‘Gillick competence’ causes problems for consent in practice which, she has 

argued, operates as a ‘promise of cooperation, rather than a voluntary informed 

consent’.660  

 

The lack of certainty and flexibility has meant that medical professionals have not been 

universally enthusiastic about the concept of ‘Gillick competence’.661 Consequently, 

the British Medical Association and the General Medical Council produced guidelines 

for medical practitioners to provide some clarification and consistency. 662 

Nevertheless, Cave has argued that these guidelines are ‘stymied by ambiguous and 

                                                        
658 Emma Cave, ‘Young People who refuse life sustaining treatment. A Briefing paper in Current Law 
and the Need for Reform’ http://www.law.leeds.ac.uk/assets/files/research/cfig/Young-People-who-
Refuse-Life-Sustaining-Treatment-Briefing-Paper.pdf   
659  Emma Cave, ‘Goodbye Gillick? Identifying and resolving problems with the concept of child 
competence’ (2014) 34(1) Legal Studies 103, 113; J Loughey, ‘Can you keep a secret?’ (2008) 20(3) 
Child and Family law Quarterly 312.  
660  Emma Cave, ‘Goodbye Gillick? Identifying and resolving problems with the concept of child 
competence’ (2014) 34(1) Legal Studies 103, 115. 
661 R Landsdown, ‘Listening to children: have we gone too far (or not far enough)? (1998) 91 Journal of 
Royal Society of Medicine 457.  
662 ‘Consent Tool kit’ https://www.bma.org.uk/advice/employment/ethics/consent/consent-tool-kit 
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http://webarchive.nationalarchives.gov.uk/20130107105354/http://www.dh.gov.uk/prod_consum_dh/gr
oups/dh_digitalassets/@dh/@en/documents/digitalasset/dh_4117353.pdf; Department of Health, 
‘Seeking Consent: Working with Children’ (2001) available at 
http://webarchive.nationalarchives.gov.uk/20130107105354/http://www.dh.gov.uk/prod_consum_dh/gr
oups/dh_digitalassets/@dh/@en/documents/digitalasset/dh_4067204.pdf; Department of Health, 
‘Reference guide to consent for examination or treatment’ second edition (2009) 33-34 available at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/138296/dh_103653__1_
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contradictory law’.663  

 

Gillick and Children’s Refusal of Treatment 

An extensive amount of literature has explored how the majority judges in the House 

of Lords in Gillick664 believed their reasoning would apply in later cases.665 In what has 

become known as the ‘retreat from Gillick’,666 the courts throughout the 1990s were 

faced with a number of cases concerning a child who was refusing life-saving 

treatment,667 in which judges explored how the principles in Gillick668 should apply. 

Thus, an extensive amount of scholarly literature has been concerned with critiquing 

the interpretation of Gillick669 in later cases.670 
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666 Gillian Douglas, ‘The Retreat from Gillick’ (1992) 55(4) MLR 569, 576. See also Nigel Lowe and 
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The discussion in this Chapter so far has provided a flavour of the types of scholarly 

discussions that have relied on the ‘official account’ of the case. These studies were not 

directly concerned with exploring the social and historical context of a case and there 

is no doubt that they make valuable contributions to knowledge. Nevertheless, it is clear 

that the social and historical context of the case is relatively under-explored.  

 

 

Problems with the Court Procedure in Gillick 

Scholars working in the field of public law have acknowledged a series of procedural 

problems associated with the Gillick671 litigation.672 Some detail about the procedural 

issues is can be ascertained from the ‘official account’ of the case. However, they have 

received much less academic attention in comparison with the substantive issues. As 

Jolowicz stated, ‘[t]he decision of the House of Lords on the substantive questions… 

has attracted a great deal of public attention. How, from the procedural point of view 

the decision came to be made at all has received much less’. 673 Nevertheless, the 

procedural issues in the case are an important part of the story of how the case came 

into being. 

 

 

 

                                                        
671 [1986] AC 112. 
672 Jack Beatson QC, ‘The Need to Develop Principles of Prematurity and Ripeness for Review’ [1998] 
Judicial Review 79, 82; Helen Fenwick and Gavin Phillipson, Public Law (Cavendish Publishing Limited 
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A Hypothetical Challenge 
 
Elvin has identified that the legal questions put forward by Victoria Gillick were based 

on hypothetical facts, as there was no evidence to suggest that any of Victoria Gillick’s 

daughters were seeking the oral contraceptive pill or engaging in sexual activity.674 He 

identified that hypothetical and academic challenges are traditionally thought to be a 

waste of court time and resources because judicial efforts should be concerned with 

practical issues and disputes which need resolving.675 Nevertheless, Elvin suggested 

that there are instances in which it can be helpful, or even necessary, for the court to 

determine a legal question which was formulated out of a set of hypothetical facts.676 

As Laws has stated, ‘[a] hypothetical question… may need to be answered for real 

practical purposes; it connotes only a situation in which the events have not yet 

happened which will clothe the answer to the question with immediate practical 

effects…’. 677  Accordingly, Laws has acknowledged that public interest in the 

determination of an issue, which can only be rooted in a fictional or hypothetical set of 

facts, might mean that the case should be heard since it might be an appropriate ‘test 

case’ or else there may be an urgent need for clarification of what the law is in a 

particular area.678 Thus, he has identified that a lack of concrete facts might not be 

important.679  

                                                        
674 David Elvin QC, ‘Hypothetical, Academic and Premature Challenges’ [2006] 11(4) Judicial Review 
307. 
675 David Elvin QC, ‘Hypothetical, Academic and Premature Challenges’ [2006] 11(4) Judicial Review 
307, 307; Zamir and Woolf, The Declaratory Judgment (Sweet & Maxwell 2002) [4.032]; R v Secretary 
of State for the Home Department ex p. Wynne [1993] 1 WLR 115, 119-120, per Lord Goff; R (Smeaton) 
v Secretary of state for Health [2002] 2 FLR 146, [240], per Munby J; R (Howard League for penal 
Reform) v Secretary of State for the Home Department [2003] 1 FLR 484, [140], per Munby J. Although 
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Accordingly, scholars have examined whether Victoria Gillick really had any genuine 

personal interest in the case at all. Jolowicz has questioned, ‘[i]s it really to be believed 

that Mrs. Gillick’s concern lay only with her own daughters?’.680 Similarly, Levin has 

argued that ‘Mrs Gillick was not really concerned with protecting her own individual 

rights in relation to her daughters’ sexuality’.681 She suggested that Victoria Gillick was 

concerned with establishing a legal principle, and not to assert or defend an individual 

right.682 Furthermore, Levin identified that the courts traditionally loathe making legal 

rulings in the absence of a real dispute between the parties.683  However, she argued 

that Gillick684 demonstrated that it was possible to present the courts with a hypothetical 

issue.685  

 

Review of Non-Statutory Guidance 
 
Although the review of non-statutory guidance is now more commonplace, it was 

unusual in the 1980s. Elvin has summarised the problem concerning the review of non-

statutory guidance as follows: ‘judicial review is concerned with legality of decisions 

rather than their merits, but if a measure does not have any legal force, how can judicial 

review be about the legality of that measure?’. 686 Moreover, Elvin has referred to 

Gillick687 as ‘the leading case concerning judicial review of non-statutory guidance’.688 

                                                        
680 J A Jolowicz, ‘Public Interest Proceedings- State’s Liability for Costs’ [1993] Cambridge Law 
Journal 189, 190. 
681 Jenny Levin, ‘Interested Parties’ (1985) Legal Action 10. 
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He referred to the judgment of Lord Bridge, who treated the Department of Health and 

Social Security guidelines as having no legal force,689 and explained that there were 

three important points arising from Gillick.690  

 

Firstly he argued that since guidelines have a practical effect, they are appropriate for 

review.691 Secondly, he suggested that the courts would be more willing to review 

guidance if it might result in the commission of a criminal offence(s). 692 He explained 

that this was evident in Gillick693 as the question was raised as to whether the guidelines 

would amount to doctors aiding and abetting unlawful sexual intercourse by permitting 

medical professionals to provide contraceptive advice and treatment without parental 

consent.694 Lastly, Elvin referred to Lord Bridge’s assertion that the guidance could be 

reviewed where there is a ‘clearly defined issue of law, unclouded by political, social 

or moral overtones’. 695  Elvin explained that this comment ‘paved the way’ 696  for 

review of non-statutory guidance in later cases. 697 For instance, it was approved by the 

Court of Appeal in R (Burke) v General Medical Council,698 which concerned the 

General Medical Council advice leaflet ‘Withholding and Withdrawing Life 

Prolonging Treatments: Good Practice in Decision Making’, with regard to the 

                                                        
689 [1986] AC 112 (This contrasts to the opinion of Lord Scarman and Lord Fraser who treated the 
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withdrawal of artificial nutrition and hydration.699 However, he also identified that the 

courts had treated Lord Bridge’s idea with some caution. In R v Secretary of State for 

Employment ex parte EOC,700 a question arose as to whether a letter from the Secretary 

of State could be the subject of judicial review. Hirst LJ maintained that the letter could 

not be reviewed and stated that ‘the extended jurisdiction applied in Gillick… is the 

exception rather than the rule’.701 This decision was upheld in the House of Lords.  

 

Private or Public Law? 

Jolowicz highlighted two questions with regard to the procedural issues in Gillick.702 

First, he questioned why Victoria Gillick’s action escaped the fate of Mr Gouriet in 

Gouriet v UPW 703  and secondly, he questioned why the case escaped the fate of 

O’Reilly v Mackman.704 Addressing the first question, Jolowicz argued that, unlike Mr 

Gouriet, Victoria Gillick had a personal interest in the issues she put to the court, as 

there was a possibility that one of her daughters could receive contraceptive advice or 

treatment against her wishes.705 (Although the discussion above shows that this view is 

not universally accepted).706 Thus he maintained that Victoria Gillick could benefit 

from the view of Lord Wilberforce in Gouriet707 and bring a claim for an infringement 

of a public right which inflicts some ‘special damage’ on the individual.708 Jolowicz’s 
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second point expressed confusion as to why Gillick709 escaped the rule in O’Reilly v 

Mackman.710 He argued that, as a result of Gillick,711 ‘counsel and the lower courts are 

left in even greater doubt than before about the circumstances in which an action will 

be struck out under O’Reilly’.712 

 

A contradiction in Lord Fraser’s judgment was identified by Jolowicz. He observed that 

Lord Fraser agreed with Lord Scarman regarding the acceptability of the use of the writ 

procedure, but also identified that the remedy claimed by Victoria Gillick would 

normally be sought via judicial review.713 Further, Jolowicz highlighted the comments 

from Lord Bridge, who doubted whether Victoria Gillick had any private claim: ‘if the 

claim is well founded, it must surely lie in the field of public rather than private law’.714  

 

Moreover, Jolowicz was critical of Lord Fraser’s observation that the writ in Gillick715 

was issued before the decision in O’Reilly v Mackman 716 was handed down. He argued 

that this could easily be disputed in light of the case of Cocks v Thanet District 

Council,717 which had to be decided in light of O’Reilly v Mackman,718 in spite of the 

fact that it was heard on the same day.719 Jolowicz outlined that many of the judges had 

noticed that there had been no objection regarding the use of the writ procedure.720 He 
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712 J A Jolowicz, ‘Justiciable Questions are Justiciable after all’ (1986) 45 The Cambridge Law Journal 
1, 3. 
713 ibid 2. 
714  [1986] AC 112; J A Jolowicz, ‘Justiciable Questions are Justiciable after all’ (1986) 45 The 
Cambridge Law Journal 1, 2. 
715 [1986] AC 112. 
716 [1982] 3 WLR 1096. 
717 [1983] 2 AC 286. 
718 [1982] 3 WLR 1096. 
719 J A Jolowicz, ‘Justiciable Questions are Justiciable after all’ (1986) 45 The Cambridge Law Journal 
1, 2. 
720 ibid. 



 

 117 

also identified that this had been one of the exceptions outlined by Lord Diplock in 

O’Reilly v Mackman: 721 ‘where none of the parties objects to the adoption of the 

procedure by writ or originating summons’.722 Furthermore, Jolowicz doubted that it 

was satisfactory to view the law in such a way that an abuse of process could be allowed 

to take place, purely because no one was disputing it.723 Accordingly, he supported 

Lord Scarman’s statement that ‘if there be in the present case an abuse of process of 

the court, this House cannot overlook it, even if the parties are prepared to do so’.724  

 

Similarly, Harlow argued that ‘if the courts had observed the spirit of their recently 

erected procedural barriers, the case should never have come to court’.725 She suggested 

that the reason for Victoria Gillick’s legal action being pursued under private law must 

have been because she was unable to meet the tests of locus standi, which ought to have 

governed the case.726 Harlow explained that Victoria Gillick’s claim would have had 

difficulty in passing the ‘sufficient interest’ test which is required in order to prove 

locus standi.727 
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Moreover, Harlow suggested that Victoria Gillick’s claim would have been out of time 

had she applied to the courts via judicial review, as there is a three month time limit 

from when the cause of action came about, in which a judicial review application must 

be brought.728 Therefore, Harlow maintained that if an application for legal action had 

not been made via the private law writ process the case would have never have reached 

the courts.729 She argued that Gillick730 displayed the hallmarks of a judicial review 

case, indicating that the decision to apply through the writ procedure may have been 

deliberate.731 

 

Harlow also argued that Victoria Gillick’s personal interest in the issues she raised was 

so minimal that she could not have brought herself within the more relaxed public law 

criteria of the Federation case.732 Accordingly, she disagreed that the 1981 DHSS 

circular was a threat to Victoria Gillick’s parental rights.733 Thus, Harlow referred to 

Gillick734 as ‘one of a series of lame cases in which the judges are seen trying to dig 

themselves out of the procedural pitfalls of O’Reilly v Mackman’. 735  She further 

suggested that the case showed ‘the courts ambitiously expanding the parameters of 

judicial review in apparent defiance of the traditional procedural rules’. 736  This 

prompted her to suggest that ‘there are many things a judge needs to practise and 
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restraint is one of them’.737 

 

Moreover, Harlow has maintained that Victoria Gillick should not have been able to 

choose between using the writ procedure and the judicial review procedure.738 She 

argued that Victoria Gillick did not comply with the rule in O’Reilly v Mackman,739 

indicating that a possible abuse of process had taken place.740 Accordingly, Harlow has 

argued that if Victoria Gillick had been subject to the rule in O’Reilly v Mackman,741 

‘the result would have been fatal’,742 because her writ application would have been 

struck out.743 Harlow justified this view by referring to the case of Heywood v Board 

of Visitors of Hull Prison,744 which indicated that proceedings started by writ could not 

be converted into judicial review proceedings.745 She also identified that Heywood746 

was not referred to by any of the judges in Gillick.747  

 

Overall, Harlow made clear that the Law Lords’ focus on the rule in O’Reilly v 

Mackman 748 was very brief and that there was a lack of consistency regarding its 

importance and its meaning.749 She highlighted that the rule in O’Reilly v Mackman750 

is to prevent abuse of process but that the importance of this rule did not come across 

in Gillick751 and it is not clear why it was bypassed.752 Although it was argued that the 

                                                        
737 Carol Harlow, ‘Gillick: A Comedy of Errors?’(1986) 49 Modern Law Review 768, 776 
738 ibid. 
739 [1982] 3 WLR 1096. 
740 Carol Harlow, ‘Gillick: A Comedy of Errors?’(1986) 49 Modern Law Review 768. 
741 [1982] 3 WLR 1096. 
742 Carol Harlow, ‘Gillick: A Comedy of Errors?’(1986) 49 Modern Law Review 768, 770. 
743 ibid. 
744 [1980] 1 WLR 1386. 
745 Carol Harlow, ‘Gillick: A Comedy of Errors?’(1986) 49 Modern Law Review 768, 770. 
746 [1980] 1 WLR 1386. 
747 Carol Harlow, ‘Gillick: A Comedy of Errors?’(1986) 49 Modern Law Review 768-776, 771. 
748 [1982] 3 WLR 1096. 
749 Carol Harlow, ‘Gillick: A Comedy of Errors?’(1986) 49 Modern Law Review 768-776, 771. 
750 [1982] 3 WLR 1096. 
751 [1986] AC 112. 
752 Carol Harlow, ‘Gillick: A Comedy of Errors?’(1986) 49 Modern Law Review 768-776, 771. 



 

 120 

case fell within the exception to the rule; that the parties did not dispute the action, 

Harlow has stated that this is a ‘dubious exception’.753 She compares the situation to 

that in Royal College of Nursing v DHSS, 754 where although the parties made no 

question as to locus standi or court jurisdiction, Woolf J took it upon himself to refer 

to these questions which, contrastingly, he did not do in Gillick.755  

 

The above discussion has provided an overview of the scholarly literature that has 

explored the procedural discrepancies of Gillick.756 It appears that the discussions have 

relied on the ‘official account’ of the case provided in the published law reports. There 

is no doubt that the academic literature examined contributes to the narrative of 

Gillick.757 Nevertheless unanswered questions remain. For instance, the above analysis 

has not been able to confirm exactly why Victoria Gillick applied to the courts, their 

assessments of this have been based purely on an inference. This is something that the 

‘legal archaeology’ study of Gillick758 in Chapter Five aims to clarify. Therefore, it is 

asserted that without a ‘legal archaeology’ study of Gillick,759 a full understanding of 

how the case came about cannot be achieved and the narrative of the case remains 

incomplete.  
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Public Policy in Gillick 

Academic literature has also included an examination of the judges’ reliance on public 

policy in Gillick.760 In his analysis, Lee stated ‘[l]et us see how the weasel phrase 

“public policy” featured in the Gillick litigation’.761 He argued that the judges were 

offering their own views and speculation, without the benefit of factual evidence or the 

opinions of expert witnesses.762 Thus he maintained that the case was based on ‘the 

hunches of five wise old men’.763 Harlow made a similar observation and stated that 

‘[t]he substantive opinions of the judges, though couched in legal terminology, amount 

to no more than nine men’s opinions on a controversial question of social policy’.764 

 

Lee identified that some of Court of Appeal’s reasoning was justified according to 

reasons of public policy.765 Moreover, he contended that Lord Brandon, dissenting in 

the House of Lords, centred his entire judgment around public policy.766 Lee identified 

Lord Brandon’s own admission that the questions of whether contraceptive advice and 

treatment could be provided lawfully without parental consent was one of public 

policy.767  

 

Lee recognised that Lord Brandon’s approach involved ascertaining what he thought 

the law should do rather than discerning the actual policy behind the statutory 
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provisions.768 Lord Brandon’s view was that contraception should not be given to a girl 

who threatened to engage in sexual intercourse.769 Accordingly, Lee referred to the 

words of Lord Brandon, where he stated that ‘a situation in which a girl threatened to 

engage in sexual intercourse was ‘tantamount to blackmail… which no legal system 

ought to tolerate. The only answer the law should give to such a threat is, “Wait until 

you are 16”’. 770  Consequently, Lee observed that, in Gillick, 771  public policy had 

‘become ‘a way of converting what you hope the law’s response should be into what 

you claim it actually is’.772 

 

Lee also recognised that Lord Brandon used public policy arguments so as to exclude 

under sixteen-year-olds from section 5(1) of the National Health Service Act 1977, 

which placed a duty on the Secretary of State to arrange the provision of contraceptive 

advice, examination and treatment.773 He thus accused Lord Brandon of rewriting the 

statute so as to deem under-sixteen-year-olds to be non-persons.774 Moreover, Lee has 

stated that Lord Brandon’s use of public policy led him to a more extreme view than 

Victoria Gillick herself:775 ‘on the view which I take of the law, making contraception 

available to girls under 16 is unlawful, whether their parents know of and consent to it 

or not’.776 
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The discussions by scholars on the subject of public policy in Gillick,777 have made a 

number of observations about how the judges used public policy in their reasoning. 

These identifications contribute to the narrative of the case. However, the literature has, 

in this respect, relied solely only the ‘official account’ of the case. Thus, a ‘legal 

archaeology’ study of Gillick778 is needed so that this aspect of the case can be explored 

further and the accuracy of the narrative can be improved.  

 

 

Social and Historical Context 

There has been some discussion of the social and historical context of Gillick779 by 

scholars including Somerville, Campbell, Durham and Newburn. 780  Their work 

provides some insight into the social history of the latter half of the twentieth century 

and identifies Gillick781 as an event within this history.782 These investigations have 

been less reliant on the ‘official account’ of the case and have explored ‘non legal’ 

materials, including Victoria Gillick’s autobiographies. 783  Thus, they provide a 

contribution to the known narrative of the case. However, the aim of their work is to 

build the narrative of the era itself rather than enriching the narrative of Gillick.784 
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Accordingly, the approach to their research appears to be a broad investigation of the 

social history in the latter half of the twentieth century as opposed to a narrow case 

study approach. Therefore, it is suggested that there is scope to benefit from a ‘legal 

archeology’ study of Gillick.785 

 

Jane Fortin 

Fortin’s work is the strongest attempt so far at uniting the ‘official account’ of Gillick786 

with the ‘unofficial backstory’. 787 She undertakes a case study of Gillick 788 which 

explores the reasons why it is viewed as a landmark case. 789  Her analysis places 

Gillick790 into its social and historical context.791 Accordingly, she described the 1960s 

setting that Victoria Gillick grew up in and explained Victoria Gillick’s beliefs.792 She 

outlined that Victoria Gillick had been shocked by society’s changing attitude to 

morality and teenage sexuality.793 Fortin further observed that, in the view of Victoria 

Gillick, ‘only good parenting could withstand a general descent into teenage self-

indulgence and promiscuity’.794 Moreover, Fortin indicated that the litigation evolved 
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out of Victoria Gillick’s campaign and her work with the group ‘Parents in Suffolk’.795 

She maintained that, [i]t is against this social backdrop that the importance of the 

decision adopted by the House of Lords can be fully appreciated’.796  

 

The analysis of Gillick797 provided by Fortin provides some insight into the social and 

historical context of Gillick.798 She emphasises the need to understand the social and 

historical context so that the full importance of the case can be understood. Therefore, 

Fortin’s work has laid important foundations for the study of Gillick799 conducted in 

the thesis.  

 

 

Campaigning in Gillick  

Campbell suggested that the Salvation Army ‘sparked off’ Gillick800 as they drew her 

attention to Josephine Butler’s campaign against the Contagious Diseases Acts which 

they had also been involved with.801 However, Harlow and Rawlings have suggested 

that two other campaign groups were more integral to the development of the case, 

Parents in Suffolk and The Responsible Society (who by the time of Gillick802 were 

known as Family and Youth Concern),803 as well as a ‘haphazard press campaign’.804 

In order to make these observations, these scholars explored beyond the ‘official 
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account’ of Gillick805 and engaged with ‘non-legal’ sources including Victoria Gillick’s 

autobiographies.806 Harlow and Rawlings also wrote letters to Victoria Gillick in which 

they questioned whether or not the case was a ‘solo venture’807 and received responses 

which confirmed that this was the case.808 

 

It is possible to suggest that elements of Harlow and Rawling’s approach to their 

research are similar to the methodology of ‘legal archaeology’ which is used to analyse 

Gillick809 in this thesis. Nevertheless, their examination differs in the fact that it gave 

only little attention to how the case came about and focused more on exploring how the 

case developed through the courts and the campaign groups that became interested in 

the case after the High Court decision. Furthermore, the analysis by Harlow and 

Rawlings examined a range of different examples in which campaign organisations had 

used the legal system to further their cause. Thus they were not concerned with 

examining Gillick810 as a case study. This contrasts to the approach taken in this thesis, 

which focuses on providing an in-depth narrative of how the case came about in order 

to prove that it was a ‘test case’ and thus enrich the case narrative. 
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Legal Aid and Gillick 

 
Harlow explored the reasons why legal aid was granted to Victoria Gillick and has 

argued that it would have involved ‘a considerable extension of the legal aid rules’.811 

She referred to the eligibility criteria outlined in the Legal Aid Act 1974 and the Legal 

Aid (General) Regulations 1980 which governed the granting of legal aid at the time of 

Gillick812 and which stipulated that legal aid should predominantly be for cases where 

the applicant is personally interested and where there is likelihood of success.813 The 

regulations also provided that legal aid should not normally be awarded where an 

application is made by an individual which would ‘produce for him so small a benefit 

as not to justify the cost of obtaining it but would achieve benefit for other individuals 

or groups or, indeed, the community at large’.814  

 

Accordingly, Harlow argued that the intention behind legal aid was to provide funds to 

an individual litigant who had serious issues which needed to be resolved.815 She made 

it clear that the legal aid rules were not designed for ‘interest group litigation’ and thus 

suggested that this could be one reason why there was no interest group that ‘rushed 

forward to show solidity with [Victoria Gillick]’. 816  Harlow’s analysis therefore 

appears to suggest that the usual rules on legal aid were breached. Thus, Harlow’s 

examination goes beyond the ‘official account’ of Gillick817 as there was no discussion 

of legal aid in the published law reports and consequently no mention of legal aid in 
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the ‘official account’ of the case. Nevertheless, Harlow’s examination does not answer 

all the questions about why Victoria Gillick received legal aid and thus there are aspects 

of the narrative of Gillick818 that are incomplete. Further discussion of how and why 

Victoria Gillick received legal aid to purse her legal claim is discussed in the ‘legal 

archaeology’ study of Gillick819 in Chapter Five; this analyses correspondence between 

Victoria Gillicks’s solicitor, John Clarke, and the Law Society in addition to 

information from personal communication with Victoria Gillick’s solicitor.  

 

Conclusion 
 
 
Reflecting on the review of the literature undertaken in this chapter, it appears that an 

extensive amount of academic analysis on Gillick.820 Scholars have primarily based 

their investigations on the information that was available in the published case reports. 

It is clear that, each piece of academic literature on Gillick821 has a role in constructing 

the narrative of the litigation. Nevertheless, there are gaps in the narrative which could 

be enriched by developing an analysis of the ‘unofficial backstory’, formulated with a 

‘legal archeology’ methodology.  

 

The academic works by Fortin and Harlow appear to be the most extensive accounts 

available of the social and historical context and provide some small indications of how 

the case came about. Accordingly their investigations have laid the foundations for the 
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study of Gillick822 in this thesis. The next chapter builds on their work and develops the 

accuracy of the historical record of the case by using the methodology of ‘legal 

archeology’ in order to provide further detail about the historical and social context of 

the case and identify exactly how and why the case came about.  
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Chapter Five - The ‘Unofficial 
Backstory’ of Gillick: A Micro-Level 

Analysis 
 

 

‘But how was it that I had managed to have these guidelines 

scrutinised in the High Court in the first place, some might ask? 

The answer is really quite simple.’823 

 

 

This chapter focuses on the ‘unofficial backstory’ of Gillick.824 As was explained in 

Chapter Two, the ‘unofficial backstory’ of a case can be developed by using ‘legal 

archaeology’, a methodology which centres on building an accurate narrative of the 

historical context of a case and by affording attention to the finer factual details. 

Chapter Two suggested that this approach is particularly well-suited to examining 

whether a case is a ‘test case’. Accordingly, this chapter uses ‘legal archaeology’ in 

order to undertake a micro-level investigation of Gillick,825 in which it aims to achieve 

new layers of understanding and confirm Levin’s assertion that ‘Gillick is a classic 

example of a test case’.826 The term ‘test case’ is treated in this thesis as referring to a 

case which was brought about strategically, in order to pursue a wider agenda or 

develop a campaign. Thus, the ‘unofficial backstory’ that is provided in this chapter is 
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focused on enriching the current narrative with information on how Gillick827 came 

about. It identifies evidence of strategic agendas behind the litigation, emphasising that 

it was brought about as part of a social and moral campaign whose agenda was to 

combat the availability of contraceptive advice and treatment to under sixteen-year-

olds without parental consent.  

 

The analysis in this chapter moves beyond the ‘official account’ of Gillick 828 and 

involves the investigation of ‘non-legal sources’, which have been obtained through 

engaging with empirical and archival research. This Chapter examines the materials 

that were discovered at the Wellcome Library Archives and the Women’s Library 

Archives as well as materials obtained from John Clarke, Victoria Gillick’s solicitor. It 

combines newly discovered knowledge with information from written works by 

Victoria Gillick and fellow campaigner Valerie Riches, with some of the existing 

scholarly literature which explores the social history prior to Gillick.829  
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The Social and Historical Context of Gillick 
 
 
 

They used to laugh at, and deride the Victorian attitude that placed the 

Father in total authority over his wife, and his children also, until they were 

twenty one years old. They said it was barbaric.830 

 

Gillick831 was heard in the 1980s, following a time when social attitudes towards family 

life, sex and traditional moral standards were rapidly changing. 832  In the period 

following the Second World War, sex outside marriage or for recreational purposes was 

widely considered to be a ‘hazardous activity’.833 Much of society was dominated by a 

‘desirability of domesticity’ 834  and aspired to the model of the nuclear family, 

consisting of the traditional roles of the male breadwinner and the female 

homemaker.835 British society was governed by predominantly Christian values and 

marriage was widely viewed as the right environment to found and raise a family.836 

Children were considered to have a subordinate role in the family, with parents 

generally looked to as the best people to make decisions on their children’s behalf.837 
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The expectation on a daughter of the family was to find a husband and to become a 

mother when she entered adulthood.838  

 

 

The ‘Permissive Society’ 

 
‘“permissive” was the buzz word of the day’839 

 
 
In the 1960s, the decade of the ‘permissive society’840 or the ‘permissive age’841 pro-

family ideals were brought under threat.842 Harold Wilson’s Labour government, which 

came into power in 1964, was responsible for the introduction of more liberal, 

‘permissive’ legislation.843 These legislative changes saw the relaxation of legal and 

social rules on sexual behaviour and family life, 844 and gave individuals a greater 

degree of freedom, with increased choice over their sexual relationships and lifestyle.845 

During this time, many of the entrenched, conservative attitudes that had dictated 

peoples’ lives throughout the first half of the 20th century and the immediate post-war 

period were increasingly challenged and the ideal family model began to break away 
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from the traditional set up of the male breadwinner and female homemaker.846 Thus, 

the changes that took place in the time of the ‘permissive society’ helped to de-

stigmatise those who selected alternative lifestyle choices to getting married and having 

children such as homosexuality, single parenthood, lesbianism, celibacy, promiscuity, 

abortion and contraception.847 Therefore, Newburn has identified Gillick848 as one the 

events of the ‘post-permissive’849 era of the 1980s.850 It is recognised that all of the 

aforementioned issues are important for achieving a full understating of the context of 

the ‘permissive society’ and thus for achieving a better understanding of the history 

which led to the Gillick851  litigation. However, this chapter mainly focuses on the 

developments of the law surrounding the availability of abortion and contraception, as 

these are the most relevant socio-historic events for understanding the context of 

Gillick.852  

 
 
 

Abortion and Contraception 

 
It has been suggested that the issues of contraception and abortion ‘are inextricably 

bound together’.853 Parallels have been drawn between the campaigns which led to 

Gillick854 (which are discussed in more detail later in this chapter) and the abortion 
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campaigns that led to the Abortion Act 1967. 855  Below the impact of the 

implementation of the Abortion Act 1967 and the increased availability of the oral 

contraceptive pill are explored, using information from existing secondary sources. 

 

Abortion Act 1967 
 
In 1968, the implementation of the Abortion Act 1967 meant that it would no longer be 

an offence to have abortion if two doctors agreed that the pregnancy would physically 

or mentally harm the woman or her existing children or that there was a substantial risk 

that the baby would be mentally or physically impaired.856 The Abortion Act 1967 

therefore enabled a woman to have an abortion because of ‘social circumstances’ and 

thus did not have to be justified on purely medical grounds.857  

 

The Oral Contraceptive Pill 

The oral contraceptive pill was an innovative medical technology, unlike any other drug 

seen before.858 It offered almost guaranteed effectiveness and thus an almost certain 

removal of the risk of pregnancy.859  It was one of the first types of medication for 

healthy women, being a form of preventative medicine, designed to stop pregnancy 
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rather than to prevent or cure illness. At a time when society when was guarded by 

traditional social values about sex, marriage and reproduction, the oral contraceptive 

pill symbolised sexual freedom and sexual equality, particularly for women whose 

behaviour and lifestyle had been restricted by such values.860  

 

Referred to as the first lifestyle drug of the twentieth century,861 the oral contraceptive 

pill gave women the option to postpone motherhood and more freedom to engage in 

sexual intercourse recreationally, without the risk of pregnancy. 862  Effectively 

separating sex from reproduction, the new rules on the availability of the oral 

contraceptive pill helped to reduce the social stigma surrounding pre-marital sex,863 and 

thus facilitated radical changes in social attitudes towards sexual behaviour, 

challenging traditional patterns of sexual union and family formation.864 It enables 

women to choose when to have children, allowing them to undertake further education 

or pursue a career.865 As a result, the oral contraceptive pill helped to portray a more 

positive image of women who did not fit the mould of traditional family norms.866 

Easier access to the oral contraceptive pill and abortion were therefore recognised as 

important milestones in the second wave of feminism and the sexual revolution.867  As 

was stated in Chapter Three, this was reflected in obiter dicta comments from Lord 
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Scarman in the House of Lords in Gillick 868  when he stated that ‘[w]omen have 

obtained through the availability of the pill a choice of life-style with a degree of 

independence and of opportunity undreamed of until this generation and greater, I 

would add, than any law of equal opportunity could by itself effect’.869 

 

In addition to giving women greater power over their sexual behaviour and more 

freedom to exercise reproductive choice,870 access to the contraceptive pill also meant 

that parental condemnation became less effective in decisions about pre-marital sex.871   

Therefore, as well as separating sex from reproduction, it also became easier for young 

people to separate sexual behaviour from parental control.872  

 

 

Increased Availability of the Oral Contraceptive Pill 

In 1961, the oral contraceptive pill became available in Great Britain on the National 

Health Service (NHS); the then Minister of Health Enoch Powell stated in the House 

of Lords, that the NHS would cover the cost of the oral contraceptive pill when 

prescribed for medical conditions.873 Initially, some doctors were hesitant to prescribe 

the oral contraceptive pill and were especially reluctant to prescribe it for non-medical 

reasons. 874 However by 1964, attitudes of several doctors changed, partly as a result of 
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heavy marketing by pharmaceutical companies,875 and because it became clear that 

women who were refused access to the oral contraceptive pill could obtain it from 

another doctor. 876    

 

Following work led by Lady Helen Brook,877 founder of the Brook Advisory Service, 

the National Health Service (Family Planning) Act 1967 enabled local area health 

authorities in England and Wales to organise the provision of contraceptive advice and 

treatment, and the associated medical examinations of women seeking such advice, 

including unmarried women; prior to this Act, only married women could obtain the 

oral contraceptive pill. Accordingly, between 1962 and 1969, the number of women 

taking the pill radically increased, from approximately 50,000 to 1 million.878 

 

In response to campaigning from Women’s Organisations and pro-abortionist groups 

such as the Birth Control Campaign and the Women’s Abortion and Contraception 

Campaign, free contraceptive advice, treatment and abortion services became available 

on the NHS with the implementation of the National Health Service (Reorganisation) 

Act 1973, resulting in the use of contraception and abortion services becoming more 

commonplace. 879  At this time, the NHS took over a large number of the Family 

Planning Association’s (FPA) clinics;880 up until the late 1960s the FPA had been the 
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main agency to educate the medical profession about contraception, and until 1969 

received no central funding for such training.881  

 

The contextual examination thus far has been carried out with reference to existing 

sources which explore the history of the era of the ‘permissive society’, with particular 

emphasis on the issue of contraception and abortion. It is suggested that in spite of the 

wealth of material that analyses these issues, only a limited number of scholars have 

placed Gillick882 within this context. It is argued that the literature which addresses the 

social and historical context has been more concerned with exploring the history of the 

era more generally, rather than gaining an understanding of the Gillick883 litigation 

itself.  

 

The analysis below continues by exploring the issue of the availability of contraceptive 

treatment to under-sixteen-year-olds and combines exiting scholarly observations on 

this issue with new discoveries from the materials found through empirical and archival 

research and information from Victoria Gillick’s autobiographies and as well as written 

work by Valerie Riches.884 It is argued that this context is important for identifying 

some of the underling agendas behind the litigation and thus for exploring its status as 

a ‘test case’. Moreover, it emphasises that much of the information provided has not 

previously been included in the narrative of Gillick885 and is not discoverable from the 

‘official account’ of the case. Accordingly, the discussion below highlights a range of 
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information that has not been known to scholars who have previously analysed the case 

and thus the information provided below is important for enriching the known narrative 

of the case and improving the accuracy of the historical account of the case.   

 

 

The availability of contraception to under-sixteen-year-olds prior to Gillick  

 
Following the implementation of the National Health Service (Family Planning) Act 

1967, it was clear that consultations between doctors and women who sought 

contraceptive advice and treatment were to be kept confidential; the decision as to 

whether to provide contraceptive treatment was to be left to the doctor to exercise his 

clinical judgment. Although there was no age limit on the extent of this duty, it was not 

clear whether contraceptive advice and treatment or abortion treatment could be 

provided to children below the age of sixteen.  

 

Some commentators at this time indicated that it was unlikely that any clinic would 

consider treating a girl under sixteen. 886  Campaign organisations such as The 

Responsible Society (formerly known as Family and Youth Concern and now known 

as the Family Education Trust) strongly advocated that idea that contraceptive advice 

and treatment should not be available to under-sixteen-year-olds without parental 

consent. They believed it would put them under greater risk of underage pregnancy and 

encourage promiscuous behavior.887  
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In contrast, organisations such the Brook Advisory Service, a health service designed 

for young women who could not access contraception elsewhere, opened by Lady 

Helen Brook in 1964, recognised the autonomous views of children and the need to 

give them access to contraceptive treatment so that they could be protected.888 From 

the late 1960s, Brook Advisory Centres provided contraception to minors, and the 

London-based Pregnancy Advisory Service (PAS) as well as the Birmingham 

Pregnancy Advisory Service889 managed a network of non-profit abortion clinics.890 

Such organisations supported the idea that parents might not be the best people to make 

decisions on behalf of their children, and that under-sixteen-year-old girls needed 

support and protection regardless of the views of their parents. 

 

 

Brook Advisory Service 

The Brook Advisory Service played an integral role in ensuring that under-sixteen-

year-olds could access contraception. In a Hansard report in 1976, they maintained:  

 

[p]artly because of our persistence, it is now widely accepted that 

doctors may give contraceptive advice and prescriptions to girls 

under 16, with the consent, as for all medical treatment at this age, 

of a parent or guardian.891  
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Nevertheless, other published materials suggest that at the time this statement was 

made, the Brook Advisory Service were in actual fact already providing under-

sixteen-year-olds access to the oral contraceptive pill without parental consent.892 

In 1974, following the publication of the first DHSS guidelines,893 it was reported 

that, 

 

It is only a couple of months since doctors were given the go-ahead 

to advise and prescribe for youngsters under 16, without 

necessarily getting their parents’ consent, but the Brook Centres 

were doing this long before the decision was taken nationally.894 

 

In addition, in their 1978 publication Safe Sex for Teenagers, 895 they stated that, ‘[f]rom 

the beginning Brook never turned away girls under 16 whose boyfriends were breaking 

the law by having sex with them’.896 This suggests that the Brook Advisory Service 

had been providing contraceptive advice and treatment since their establishment, but 

had not made this public knowledge until the after 1974 DHSS guidelines had been 

published.  

 

Despite the Brook Advisory Service not being upfront about their position until after 

1974, this was still several years before the start of the Gillick 897  litigation. 
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Nevertheless, the publications of the Brook Advisory Service were not referred to in 

any of the Gillick898 judgments and thus are missing from the ‘official account’ of the 

case which most scholars have relied upon. The analysis above therefore brings to light 

information that might have otherwise have been lost or forgotten. 

 

 

Medical Defence Union 

The earliest discussion of the issue of the provision of contraceptive treatment to under-

sixteen-year-olds, within the archival materials examined for this thesis, and which, as 

far as the author is aware, has not been previously included in the narrative of Gillick,899 

can be found in a draft version of a 1971 publication by the Family Planning 

Association, entitled The Legal Position regarding Contraceptive Advice and Supplies 

to Young People. 900  This outlined that the legal position on the availability of 

contraceptive advice and treatment to under-sixteen-year-olds had been stated by the 

Medical Defence Union in its Annual Report of 1968. This document outlined that the 

Union’s view was as follows: 

 

The Union has been asked whether a doctor who in good faith gives 

contraceptive advice or prescribes supplies or fits contraceptive 

devices to a girl under the age of 16 years commits any criminal 

offence. It was thought that by doing so a doctor might be regarded 

as aiding and abetting the offence of having unlawful sexual 
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intercourse since a substantial reason for restraint in girls’ sexual 

conduct would be removed by the doctor’s guidance. 901   

 

The Union’s legal advisers have expressed the views that this is not 

a tenable proposition in law. They point out that sexual intercourse 

which is unlawful if the girl concerned is under 16 is possible 

irrespective of contraceptive protection and that the male can 

himself use a contraceptive. The girl who is given contraceptive 

protection and has intercourse would be regarded in law as the 

victim and not the wrongdoer. According to the Union’s legal 

advisers, a prosecution is unlikely to succeed where a doctor has in 

good faith provided contraceptive advice or fitted an appliance to 

a girl who is under 16... It must be admitted that such a prosecution 

could damage the doctor’s prestige and the image of the profession. 

If the person seeking advice on contraception is a girl under the age 

of 16 it would be prudent for the doctor to satisfy himself that the 

request is made with the knowledge and concurrence of her parents 

or guardian. The Act [Sexual Offences Act 1965 (sic)] applies to 

England and Wales but not to Scotland and Northern Ireland.902  

 

The advice of the Medical Defence Union therefore identified that there was a risk 

that a doctor could be prosecuted for the criminal offence of aiding and abetting 

unlawful sexual intercourse and also that by making contraceptive advice and 
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treatment available, an under-sixteen-year-old would be prevented from exercising 

restraint.903 However, their view was that any prosecution against a doctor in this 

respect was unlikely to be successful and that the risks to an under-sixteen-year-

old-girl were present regardless of whether contraceptive advice and treatment was 

available.904 However, the Medical Defence Union emphasised that it would be 

‘prudent’ for a doctor to be assured that a parent had been informed; although there 

was nothing in their view, which suggested that parental knowledge and consent 

was an essential requirement.905  

 

The Medical Defence Union’s advice was not debated in any of the published 

Gillick906 judgments and thus the above information cannot be obtained from an 

examination of the ‘official account’ of the case. However, this information 

enriches the narrative of the case; it highlights that the question of whether a doctor 

who prescribes contraceptive treatment to an under-sixteen-year-old without 

parental consent was already being considered at least ten years prior to the 

Gillick907 litigation. As was demonstrated in Chapter Three, this issue formed one 

of the arguments that was made by Victoria Gillick in the courts. It is suggested 

that the comments from the Medical Defence Union indicate that Gillick908 was not 

about Victoria Gillick’s personal interests in the case. Rather, the case was used as 

an opportunity to clarify what the law was on an uncertain issue. This implies that 
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Gillick909 might have been able to develop in the courts because there was a need 

to clarify an ambiguous area of the law, rather than to resolve an individual dispute 

between two parties. This leads to the observation that seeking legal clarification 

of an uncertain issue was one agenda behind the development of the litigation. This 

supports the view that Gillick910 is a ‘test case’.  

 

British Medical Association 

The British Medical Association endorsed the view that a prosecution against a 

doctor for prescribing contraceptive treatment to a girl under sixteen would be 

unlikely to succeed. 911 This came about after an incident in 1971, in which a doctor 

in Birmingham was reported to the General Medical Council, by the Brook 

Advisory Centres, for informing the parents of a sixteen-year-old girl that he had 

prescribed her the oral contraceptive pill.912 Brook argued that the Family Law 

Reform Act 1969, which maintained that sixteen and seventeen-year-olds could 

give valid consent to medical treatment as if they were of full age,913 also implied 

that there was a right to confidentiality for children of this age.914 Although, the 

doctor was ultimately acquitted in this instance,915 it is likely that this case was an 

important catalyst for generating discussion, being reported as the first time a real 
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example concerning the issue of prescribing contraceptive treatment to an under-

sixteen-year-old girl without parental had been discussed publicly.916  

 

Following this incident, the British Medical Association, in their 1972 Report of 

the Working Party on the Age of Consent in Relation to Sexual Offences, suggested 

that, ‘no court would be likely to penalise a doctor who prescribed a contraceptive 

for his patient if, knowing all the circumstances of the individual case, he 

considered that such a course was in her best interests’.917 Additionally, it was 

reported in the British Medical Journal that the British Medical Association issued 

guidance which stated that, 

   

If in the opinion of the doctor, disclosure of confidential 

information to a third party seems to be in the best medical interests 

of the patient, it is the doctor’s duty to make every effort to 

persuade the patient to allow the information to be given to the third 

party, but where the patient refuses, the refusal must be 

respected.918  

 

Again, these guidelines from the British Medical Association were not included in 

the published law reports of Gillick919 and are thus not included in the ‘official 

account’ of the case. However, they demonstrate that the uncertainty around the 

question of a doctor’s criminal liability in relation to the issue of prescribing 
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contraceptive treatment to an under-sixteen-year-old-girl had been identified long 

before Victoria Gillick raised this as one of her legal argument in the courts. 

Accordingly, this highlights that the questions that Victoria Gillick raised in the 

courts were representing issues that were of wider public interest. This acts as 

further evidence that Gillick920 is a ‘test case’ as it indicates that an agenda in the 

development of Gillick921 is likely to have been the wider need to clarify the law. 

 

 

Family Planning Association 

Throughout the 1970s, the Family Planning Association was a strong supporter of 

liberal values including easy access to contraception and sex education. They 

supported the publication of sex education manuals including The Little Red School 

Book,922 which became banned by the courts following campaign action against the 

book,923 as well as the book Make it Happy924 which aimed to challenge, what it 

argued were, outdated rules on sexual behaviour.925 The aims of this book were in 

line with the agenda of the Family Planning Association as it maintained that 

although it was against the law for a boy to have sexual intercourse with an under-

sixteen-year-old girl, it was not illegal to use contraception if a girl was under-

sixteen.926  
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Much like the Brook Advisory Service, early comments from the Family Planning 

Association show that they accepted that contraceptive treatment should be 

available to under-sixteen-year-olds. However, it appears that their views on 

obtaining parental consent were more restrictive. Writing in 1971, they emphasised 

that their position on the matter of whether contraceptive treatment should be 

prescribed to a girl under sixteen was that:  

 

The FPA does not prescribe contraceptives to girls under 16 except 

where a girl under 16 is brought to an FPA clinic for advice and 

treatment by her parent or legal guardian, or by the children’s 

officer of the local authority. The parent, guardian or children’s 

officer must confirm the request on the patient’s case-card, and 

must also produce a letter from a National Health Service 

Consultant recommending that contraceptive advice and supplies 

be given.  

 

The Family Planning Association initially placed greater emphasis on the need for 

parental consent and was therefore more restrictive than the view of the Medical 

Defence Union and the British Medical Association. However, in 1972, the Family 

Planning Association advised adolescents to go to advisory clinics which will ‘treat 

your problems sympathetically and not tell your parents unless you want them to 
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know’.927 Moreover, the Family Planning Association claimed that they wanted to 

create a society in which ‘archaic sex laws… are non-existent’.928  
  

 

Further discussion by the Family Planning Association regarding whether contraceptive 

treatment could lawfully be supplied to girls under the age of sixteen, can be found in 

a 1973 edition of Family Planning Association News.929 This stated that, ‘any new 

legislation about the age of consent to heterosexual intercourse ought to take into 

account the relative ages of the parties, to safeguard teenage girls from seduction by 

older men?’.930 They raised the question of whether the provision of contraceptives 

should be interpreted as a desire to advocate and encourage teenage sexual activity and 

asked, ‘are we, as an association, ready to take any steps whatsoever? Or do we wish… 

to remain officially immobile and silent on the subject of the age of consent?’  

 

These comments highlight the uncertainty that existed around the appropriateness of 

prescribing contraceptive treatment to under-sixteen-year-olds, even amongst leading 

providers of the oral contraceptive pill. This indicates that there was no legal or moral 

clarity on the issue and further emphasises the suggestion that an agenda behind 

Gillick931 was to clarify an uncertain area of the law, thus supporting the premise that 

the case is an example of a ‘test case’. Moreover, the comments from the Family 

Planning Association that have been discussed in this section, were not available in any 

of the published law reports and thus this information is not included in the ‘official 

                                                        
927 Family Planning Association, Learning to Live with Sex (1972)  available in archive from John 
Clarke, Vitoria Gillick’s solicitor. Copy held on file with the author. 
928 Statement on Sex Education (Family Planning Association 1974). 
929 Marjorie Jones, ‘Is it time to review the age of consent? (1973) FPA News (available at Wellcome 
Archives). 
930 ibid. 
931 [1986] AC 112. 
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account’ of the case. Therefore, the findings of this help to generate a more detailed 

contextual background and consequently provide an important addition to the existing 

narrative of Gillick.932 

 

 

Law on Children’s Consent to Medical Treatment before Gillick  

 
The view that an agenda behind the Gillick933 litigation was to clarify the law on an 

uncertain area of law can be strengthened through an analysis of the legal position on 

children’s consent to medical treatment prior to Gillick.934 Before Gillick,935 the courts 

had never previously had to consider matters concerning the rights of under sixteen-

year-olds to consent to medical treatment, neither had this been addressed by 

Parliament. Aside from s8(1) of the Family Law Reform Act 1969,936 there was very 

little legislation or regulation in place which dealt with the rights of children in 

healthcare. Although the law had a long history of acknowledging parent’s rights,937 

the concept of children’s rights held little significance and was not recognised by the 

                                                        
932 ibid. 
933 [1986] AC 112. 
934 ibid. 
935 [1986] AC 112. 
936 S8(1) Family Law Reform Act 1969 stated that, ‘The consent of a minor who has attained the age of 
sixteen years to any surgical, medical or dental treatment which, in the absence of consent, would 
constitute a trespass to his person, shall be as effective as it would be if he were of full age; and where a 
minor has by virtue of this section given an effective consent to any treatment it shall not be necessary 
to obtain any consent for it from his parent or guardian’. 
937 For example see, Children and Young Persons Act 1933, Children Act 1975 which referred to ‘all the 
rights and duties which by law the mother and father have in relation to a legitimate child and his 
property…’, Re Agar-Ellis (1883) 24 Ch D 317,  R v Howes (1860) 1 E & E 332, R v New (1904) 20 
T.L.R. 583, R v Harling [1938] 1 All ER 307, R v Howard [1966] 1 WLR 13 Hewer v Bryant [1970] 1 
Q.B. 357; R v D [1985] AC 778 For a history of parental rights see J C Hall, ‘The Waning of Parental 
Rights’ (1972) 31(1) Cambridge Law Journal 248-265; John Eekelaar, ‘What are Parental Rights?’ 
(1973) 89 Law Quarterly Review 210 and Bernard M Dickens, ‘The modern function and limits of 
parental rights’ (1981) Law Quarterly Review 462. 
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law. Consent to medical treatment was therefore not previously framed in terms of 

children’s rights.  

 

 
Before Gillick,938 scholars had also explored the implications of s8(3) of the Family 

Law Reform Act 1969 in relation to the issue of under-sixteen-year-olds ability to 

validly consent. Section 8(3) stated that ‘nothing in [section 8(1)] shall be construed as 

making ineffective any consent which would have been effective if this section had not 

been enacted’. Skegg argued that, s8(3) was of no application to under-16-year-olds. 

939 Similarly, Eekelaar advised that the provision implied that parental consent was 

required for under sixteen-year-olds.940 Both Skegg and Eekelaar argued that there was 

no consensus as to whether section 8(3) applied to under sixteen-year-olds and thus 

they maintained that there was no clarity as to how situations concerning children’s 

rights should have been addressed by the law in relation to medical treatment. 941  

Accordingly, they maintained that there was insufficient guidance for medical 

professionals.942  

 

During the 1970s, there was increased recognition of the child’s welfare as the basis for 

legal decision-making.943 Thus, questions concerning a child’s upbringing and welfare 

focused more on what would be best for the child as opposed to prioritising the wishes 

                                                        
938 [1986] AC 112. 
939 Peter Skegg, ‘Consent to medical procedures on minors’ (1973) 36 Modern Law Review 370-381, 
371. 
940 John Eekelaar, ‘What are Parental Rights?’ [1973] 89 Law Quarterly Review 210-234, 225. 
941 See Peter Skegg, ‘Consent to medical procedures on minors’ (1973) 36 Modern Law Review 370, 371; 
Michael Freeman, The Rights and Wrongs of Children (Frances Pinter, 1983) 263-264; John Eekelaar, 
‘What are Parental Rights?’ [1973] 89 Law Quarterly Review 210, 224-225; J Leahy Taylor, The Doctor 
and the Law (2nd edn, Pitman 1970) 106. 
942 ibid. 
943 J v C [1970] AC 668; section 1 Guardianship of Minors Act 1971; section 3 Children Act 1975. See 
now section 1(1) Children Act 1989 which states that the welfare of the child is the ‘paramount 
consideration’. 
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of the parents. At this time, there was an increase in scholarly debates regarding whether 

an under sixteen-year-old could provide valid consent to medical treatment. Skegg 

acknowledged that anyone under the age of sixteen was automatically considered to be 

incompetent and thus unable to consent to medical treatment.944 He, as well as other 

scholars including Williams, Hoggett, Foulkes and Taylor, acknowledged that the issue 

of children’s consent to medical treatment was dealt with using the law of trespass to 

the person:945 a doctor could be found guilty of assault, battery or trespass to the person 

if treatment that was not needed immediately was performed without lawful 

authority.946 Accordingly, if treatment was needed immediately then a doctor could act 

out of necessity.947  

 

However, there was acknowledgement of the idea that, in some instances, it might be 

appropriate for a medical professional to accept the consent provided by a child under 

the age of sixteen. Taylor stated that providing medical treatment to an under sixteen-

year-old was a matter of common sense.948 He suggested that it would be unreasonable 

to refuse a fifteen-year-old local anaesthetic for a cut finger even if he had a note from 

his mother questioning whether the cut needed stitching, stating that any delay in 

seeking consent would be contrary to the patient’s interests and could risk a doctor’s 

liability in negligence.949  

                                                        
944 Peter Skegg, ‘Consent to medical procedures on minors’ (1973) 36 Modern Law Review 370-38, 375. 
See also Jane Fortin, Children’s Rights and the Developing Law (Butterworths 1998) 97. 
945 Peter Skegg, ‘Consent to Medical Procedures on Minors’ (1973) 36 Modern Law Review 370-381, 
370; Glanville Williams, Textbook on Criminal Law (Stevens & Sons 1978) 525; Brenda Hoggett, 
‘Parents, Children and Medical Treatment: The legal Issues’, in Peter Byrne (eds) Rights and Wrongs in 
Medicine (King’s Fund 1986) 161; David Foulkes, ‘Consent to Medical Treatment’ (1970) 120 New Law 
Journal 194-195; J Leahy Taylor, The Doctor and the Law, (2nd edn, Pitman 1970) 106. 
946 Brenda Hoggett, Parents and Children (Sweet & Maxwell 1977) 13; R v Dilks (1964) 4 Med. Sci. 
Law 209; Burrell v Harmer (1966) 116 New Law Journal 1658; (1967) Criminal Law Review169. 
947 J Leahy Taylor, The Doctor and the Law (2nd edn, Pitman 1970) 106. 
948 ibid. 
949 J Leahy Taylor, The Doctor and the Law (2nd edn, Pitman 1970) 106. 
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Additionally, the idea that the understanding of a child could influence decision-making 

became apparent in discussions around the sterilisation of children under-sixteen years 

of age. For instance, in a report by Havering Community Health Council, a finding of 

their Working Party was that, ‘[w]here the child is capable of understanding the 

implications these should be explained’.950 This was also indicated in the World Health 

Organisation’s 1975 consultation on contraception in adolescence. 951  This 

demonstrates that the question of whether a child under the age of sixteen was capable 

of understanding and thus potentially able to take part in decision-making concerning 

issues such as sterilisation and contraception, was also under consideration at least a 

decade before the judges reviewed the issue in the courts in Gillick.952  

 

From the 1970s onwards, the right to confidentiality of under-sixteen-year-olds 

increasingly became an issue of concern, both on a national and global scale.953 The 

International Planned Parenthood Federation of America, in their publication A Human 

Right to Family Planning argued that children aged ten upwards should have the right 

to full access to contraception, sterilisation and abortion information and services with 

the right to privacy and confidentiality.954 Incidentally, they maintained that parental 

consent should ‘not be made a prerequisite for the provision of contraceptives’.955 

 

                                                        
950 Havering Community Health Council – Working Party on the Sterilisation of Children (16 August 
1976) 1.  
951 World Health Organisation, ‘Consultation on Contraception in Adolescence’ (8-10 September 1975) 
available at Wellcome Library Archives. 
952 [1986] AC 112. 
953 World Health Organisation, ‘Consultation on Contraception in Adolescence’ (8-10 September 1975) 
(available at Wellcome Library Archives). 
954 The Human Right to Family Planning (International Planned Parenthood Federation 1984) 51. 
955 ibid [46] and [49]. 
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The outline provided above of the law on children’s consent to medical treatment prior 

to Gillick956 highlights that there was a lack of clarity on this issue. However, much of 

the discussion provided was not referred to at all in the published law reports of 

Gillick957 nor was it referred to in the ‘official account’ of the case. Although Chapter 

Three identified the discussions of the substantive legal issues by the judges in the 

published law reports, these did not contain all of the information outlined above. For 

instance, the law reports and the associated ‘official account’ did not acknowledge the 

contrasting views of scholars and thus did not emphasise the full extent of the confusion 

on this topic and the vital need for this area of the law to be updated.  

 

In addition, although the published law reports explored the notion of a child’s 

autonomy and their capacity to consent to medical treatment, they did not acknowledge 

the findings of the World Health Organisation or the views of the International Planned 

Parenthood Federation. Thus, the published law reports and accordingly the ‘official 

account’ do not provide an opportunity to appreciate the fact that the issue of 

prescribing contraceptive or other medical treatment to a girl under the age of sixteen 

was becoming a global issue. Thus, this information has been omitted from the existing 

narrative of the case, which appears to indicate that the issue was only of pressing 

importance at a national level.  

 
 
 
 
 
 
 
 

                                                        
956 [1986] AC 112. 
957 ibid. 
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Department of Health and Social Security Guidelines 
 
The position regarding the lawfulness of prescribing contraceptive advice and treatment 

to an under-sixteen-year-old girl was clarified with the release of the 1974 DHSS 

guidelines for medical professionals.958 Both the FPA and the Brook Advisory Centres 

advised the Department of Health in the creation of the guidelines.959 The guidelines 

included a section on ‘the young’ with advice from the Medical Defence Union that the 

parents of a child of whatever age should not be contacted without the child’s 

permission. This indicated that contraceptive advice and treatment could be provided 

to under-sixteen-year-olds without parental consent.960 The DHSS later confirmed this 

in updated guidance published in 1981.961  

 

Both the 1974 and 1981 DHSS guidelines went on to be used as vehicles for legal action 

so that the uncertainty around the legality of providing contraceptive advice and 

treatment to under-sixteen-year-olds could be clarified, as well as questions around a 

child’s capability of understanding decisions concerning their medical treatment. In 

light of the above discussion, it is suggested that the 1974 and 1981 DHSS guidelines 

were the first time that there been a substantial guideline or rule that could form the 

basis of a litigable point of law. The next section continues with an analysis of the socio-

historical context of Gillick,962 focusing on the moral backlash that occurred following 

the changes of the ‘permissive society’, including the increased ease of accessing the 

oral contraceptive pill.   

 

                                                        
958 Family Planning Service memorandum of guidance, HSC(IS)32, Department of Health and Social 
Security, 1974. 
959 Valerie Riches, Sex Education of Indoctrination? (Family Youth Concern 2004) 31. 
960 ibid 
961 Family Planning Service for Young People, HN(81)15, Department of Health and Social Security, 
1981. 
962 [1986] AC 112. 
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Moral Backlash 
 

 

They tried to say it was all the work of something called the Moral Majority – 

or the Moral Minority – or the Moral Right – or the Moral Backlash. But what 

they didn't call it, because they daren’t, was what it really and truly was: the 

Will of the People, declaring loud and clear ‘enough is enough…’963 

 

 

‘Permissive’ reforms were widely celebrated by those who wanted to free society from 

traditional moral standards about sex, relationships and family values. However, there 

was a strong moral backlash from members of society, including Victoria Gillick and 

other moral entrepreneurs such as Mary Whitehouse and Valerie Riches,964 who viewed 

‘permissive’ reforms as responsible for the decline of family life and, what they 

believed to be, immoral sexual behaviour.965 In their view, the moral acceptability of, 

amongst other things, sex outside marriage, divorce, sexually explicit material and 

homosexuality, which the legislative changes appeared to endorse, was threat to pro-

family ideals and harmful to society at large.966  

 

                                                        
963 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989).  
964 Philip Jenkins, Intimate Enemies Moral Panics in Contemporary Great Britain (Aldine De Gruyter 
1992) 195; Dallas Cliff, ‘Religion, morality and the middle class’ in Roger King and Neill Nugent (ed), 
Respectable Rebels: Middle Class Campaigns in Britain in the 1970s (Hodder and Stoughton 1979) 128. 
For more information on Mary Whitehouse see, Mary Whitehouse, Quite Contrary An Autobiography 
(Sidgwick & Jackson, London, 1993); Mary Whitehouse, Whatever happened to sex? (Hodder and 
Stoughton 1977). For more information on Valerie Riches see, Valerie Riches and Denis Riches, Built 
on Love: An Autobiography for Two (Family Publications 2007). 
965 Kate Marshall, Moral Panics and Victorian Values (2nd edn, Junius 1986) 28. 
966 Jennifer Somerville, Feminism and the Family politics and society in the UK and USA (Macmillan 
Press Ltd 2000) 103. 
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The New Moral Right 

The Conservative party, which came to power in 1979, advocated the idea of the new 

morality, known as the ‘New Moral Right’, (sometimes referred to as the ‘Moral New 

Right’ or simply the ‘Moral Right’). This was an appeal to the ideal of the male-

controlled nuclear family, and was presented as the right environment in which to 

impart correct moral values to children.967 The New Moral Right represented how 

people aspired to lead their private family lives, or at least how they wished to present 

them to the outside world.968 The popularity of the New Moral Right was part of a 

reaction to the ‘permissive society’ and the alleged moral decline. 969  Margaret 

Thatcher’s administration represented a dedication to the New Moral Right and 

expressed support for pro-family values,970 blaming the decline of traditional family 

values for the concurrent economic decline.971  

 

Family values associated with the New Moral Right became a recurrent theme in British 

politics.972 Campbell described Victoria Gillick’s campaign (which is discussed later 

in this chapter) as ‘the stuff that Thatcherism was made of’,973 as her campaign was 

very much an echo of the pro-family language of Thatcherism.974 Similarly, Stanford 

has stated that ‘Victoria Gillick was the nearest thing the fledging moral majority ever 

got to a figurehead’.975  

 

                                                        
967 Pamela Abbott and Claire Wallace, The Family and the New Right (Pluto Press 1992) 5-6. 
968 ibid. 
969 Pamela Abbott and Claire Wallace, The Family and the New Right (Pluto Press 1992) 6-7. 
970 ibid 5. 
971 Pamela Abbott and Claire Wallace, The Family and the New Right (Pluto Press 1992) 46. 
972 Jane Lewis and Fenella Cannell, ‘The Politics of Motherhood in the 1980s: Warnock, Gillick and 
Feminists’ (1986) 13(3) Journal of Law and Society 321, 322. 
973 Beatrix Campbell, The Iron Ladies Why do Women Vote Tory (Virago 1987) 182. 
974 ibid. 
975 Peter Stanford, Cardinal Hume and the Changing Face of English Catholicism (Geoffrey Chapman 
1993) 179. 
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The words of Sir Gerard Vaughan, former Minister of Health, after the High Court 

decision in Gillick,976 are reflective of the agenda of the New Moral Right: 

 

 It would not only be sensible, but in the overall interest of our 

society to strengthen the position of parents by saying we will not 

regulate for the exceptions, but rather for the majority. And by 

saying, moreover, that we support clearly and unequivocally the 

parent and the family, and that in all ordinary situations the parent 

has the legal right to know what is happening to his own child.977  

 

Despite such public words of support, promoters of the New Moral Right and family 

values criticised politicians for using the ideal of traditional family values as a means 

of gaining votes. As Valerie Riches, a moral campaigner and supporter of traditional 

family values stated,  

 

[i]n recent years we have been treated to a number of platitudinous 

statements concerning the need to support family life as a means of 

maintaining a free, prosperous and stable society… Unfortunately 

the rhetoric has not always been matched by the reality of political 

action.978  

 

                                                        
976 [1986] AC 112. 
977 Sir Gerard Vaughan, MP, former Minister of Health, Pulse 10.12.83 
978 Valerie Riches, Who Cares for Children? The implications of providing birth control for under-
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Indeed, the Thatcher government did not offer direct support to Victoria Gillick, despite 

claiming to support family values.979  

 

State Interference  

The moral backlash partly stemmed from the fact that fertility, and thus important 

aspects of family life, were brought under the control of the State. Newburn observed 

that the 1960s-1980s can be ‘[c]haracterised by lack of agreement over questions of 

morality, and over the role of the state in the enforcement of morals’.980 Accordingly, 

the role of the State in family matters became a strong source of social anxiety and 

dispute, and was greeted with mixed views.981 Newburn further stated that, ‘[j]ust as 

the partial liberalising of the abortion laws in the 1960s did not have at its heart the 

extension of women’s rights over their own sexuality, so the Lords decision in the 

Gillick case did not involve the question of the rights of the child/young woman. In 

both cases, it was the power of the medical profession that was either upheld or 

reinforced’.982 

 

The developments made by the National Health Service (Family Planning) Act 1967 

and the Abortion Act 1967 gave the medical profession the task of assessing a woman’s 

needs and interests. 983 Prior to the introduction of the contraceptive pill in the United 

Kingdom, contraception was not considered to be a medical issue. Although medical 

professionals had previously been entrusted with the task of supplying and fitting the 

                                                        
979 Beatrix Campbell, The Iron Ladies Why do Women Vote Tory (Virago 1987) 182-183. 
980 Tim Newburn, Permission and Regulation Law and Morals in Post-War Britain (Routledge 1992) 2. 
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982 Tim Newburn, Permission and Regulation Law and Morals on Post-war Britain (Routledge 1992) 
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diaphragm, this did not require the extent of medical involvement that the oral 

contraceptive pill did; it could only be obtained on prescription and required a woman 

to attend medical check-ups because of the potentially dangerous side effects.984  

 

 

One opinion towards the issue of underage sex was that it should be discouraged by sex 

education,985 that the availability of the oral contraceptive pill would reduce illegitimate 

pregnancies,986 and that the absence of contraception would not act as a deterrent from 

sex.987 Thus state involvement was viewed positively. This view was endorsed by Lady 

Brook, founder of the Brook Advisory Centres, who stated that ‘[i]t is now the privilege 

of the Parental State to take major decisions – objective, unemotional, the State weighs 

up what is best for the child . . . ’988
 
 This view was also reflected in changes to national 

guidelines on sex education published in 1977, which gave schools more authority and 

responsibility to teach children about sex. 989  In a discussion paper written by a 

consultant in Sex Education at the FPA, it was stated:990 

 

 

                                                        
984 Lara Marks, Sexual Chemistry: A History of the Contraceptive Pill (Yale University Press 2001). For 
further discussion see also Lara Marks ‘“Not just a statistic”: the history of USA and UK policy over 
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Guidance for Schools in England, 1928–1977’ (2004) 17(2/3) Journal of Historical Sociology 185-208. 
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Aware of all these changes, aware of the seductive society that 

surrounds us, aware of the growing problem of teenage out of 

wedlock births, teenage abortion, or teenage marriages and often 

teenage divorces, I would like to suggest that contraceptive 

information and contraceptive supplies be made available to all 

teenagers. I would suggest this as an affirmative and loving act 

based on knowledge and respect for the individual and for his/her 

self determination.  

 

Parents can try to keep young people ignorant in the hope that their 

children will make decisions that their parents think are wise and 

thoughtful. Of course, some parents deny their children’s sexuality. 

It is as if not mentioning or acknowledging it will make it 

disappear. Adults engage in magical thinking just as small children 

do. I find little to admire in such a retreat from reality.   

 

This approach appears to have been followed in the 1974 and 1981 DHSS guidelines 

on family planning, which suggested that contraceptive advice and treatment could be 

made available to under-sixteen-year-olds without parental consent. As was stated in 

the ‘official account’ of Gillick991 in Chapter Three, the view that the availability of 

contraception would not act as a deterrent from sex is reflected in the majority 

judgments of Lord Scarman and Lord Fraser in the House of Lords in Gillick.992 
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In contrast, there were those who argued that the availability of contraception would 

increase unwanted pregnancies and were concerned that intervention by the state in 

personal family matters would undermine the role of parents.993 Campbell has argued 

that ‘Victoria Gillick built her case around potent symbols of power and 

powerlessness’. 994  She maintained that Victoria Gillick was the founder of a new 

political subject, the parent. Moreover, Campbell explained that Victoria Gillick 

presented parents as ‘heroic, solitary and innocent individuals ranged against a 

collective enemy: experts.’995  Victoria Gillick feared that ‘the state’ and ‘the experts’ 

would usurp what she viewed as, the ‘natural rights’ of parents.996 As is made clear 

later in the Chapter, concern about state interference was an underlying agenda of the 

campaigns behind the Gillick997 litigation.  

 

Population Control  
 
State concern about population control was also criticised by more traditionalist 

members of society.998 Since the early developments of the oral contraceptive pill, its 

potential to impact population control policies was apparent. John Rock, whose work 

helped to develop the oral contraceptive pill, and Margaret Sanger, the leader of the 

American birth control movement who championed the use of the oral contraceptive 
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pill, both emphasised its possibilities to act as a mechanism to support state policies on 

population control.  

 

In the United Kingdom, the oral contraceptive pill was first used for medical reasons. 

However, Mr Peter M Jackson in the 1970 Hansard report on family planning, 

emphasised that the motivations for the availability of the oral contraceptive pill needed 

to evolve:  

 

Birth control for the good of all has hitherto been less acceptable 

than family planning for personal happiness… The prevailing 

doctrine seems to be that it is no business of the State to tell us how 

many children we should have… I do not believe that the 

economics of family size can be regarded any longer as the sole 

responsibility of the parents because family size is the business of 

the state.999 

 

This was in response to growing fears about population growth in the 1950s and 1960s, 

partly due to increased immigration and immigrant birth rates around the time of the 

destruction of the British Empire, and due to reduction in infant mortality as well as the 

development of assisted conception.1000 Contraception was also seen as a desirable 

mechanism to control those who were considered ‘less fit’ for parenting, including 

those under the age of sixteen; this was one of the reasons raised by Section G of the 

1981 Department of Health and Social Security circular for Family Planning. 1001 
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However, supporters of traditional family values expressed concern that the guise of 

population control was being used as a justification for making contraception more 

easily available.  

 
Concern for the Youth 

Newburn has highlighted that the concern around the changing status of women during 

the time of the ‘permissive society’ was ‘inextricably tied to concern over the youth, 

through the role of the family.’1002 He suggested that ‘permissive’ legislation, and the 

alleged moral decline it became associated with, was not only linked to the concerns 

about the changing role of women, female sexuality and family values, but was also 

linked to concerns about the young.1003 Accordingly, Hall has observed that, since the 

1950s, fears about the ‘dangerous desires’ of the young were becoming increasingly 

widespread.1004 Furthermore, she identified that knowledge about birth control was 

often rudimentary and its use was rare.1005  

 

However, as teenage pregnancy rates continued to increase throughout the 1960s and 

the 1970s, contraception as a method to protect children from the allegedly negative 

consequences of pregnancy and childbirth, became an important topic of social and 

political debate and was viewed by some as the only way in which teenage pregnancy 

rates would stop increasing.1006 This was central to much of the moral panic about sex 
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and young people in the 1980s. 1007  James identified that ‘anxieties about the 

promiscuity of the youth were complemented by the fear that the agencies of the state 

were usurping the traditional role of parents as moral mentors to their offspring’.1008 

He described the 1981 DHSS guidelines as a ‘salient example of this encroachment’1009  

 

 

Pressure Groups, Campaigns and Moral Entrepreneurs  

 
Hall identified that the morals of the young were a major focus of social concern and 

thus a target for moral campaigners.1010 Furthermore, Somerville highlighted that the 

potential ‘damage to young minds’ as a result of the breakdown of traditional family 

values prompted the formation of many organisations that were established to protect 

children by defending the traditional family ideology and guard against anything that 

might usurp the traditional moral code.1011 Accordingly, the social developments that 

occurred in the decades prior to Gillick,1012 and the sense of crisis that escalated, led to 

an active culture of campaign activity and lobbying by pressure groups and moral 

entrepreneurs.1013 Scholars have outlined that numerous pressure groups and moral 

campaigns were founded as a reaction to the liberal, ‘permissive’ changes that were 
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allegedly threatening society, and sought to reinstate the traditional values that had been 

perceived as the norm in previous decades.1014 

 

Moreover, the establishment of pressure groups and campaign organisations was not 

unusual during the time of the ‘permissive society’.1015 The latter half of the twentieth 

century saw a discernible increase in the number of pressure groups.1016 As Somerville 

stated, ‘there was a slow but consistent development in moral crusading organisations 

in Britain from the mid-1960s’.1017 The campaign culture that existed around the time 

of the ‘permissive’ reforms caused social divide regarding appropriate moral values and 

behaviour; 1018 between those who wanted to free individuals from the pressure to live 

according to the ideal of the nuclear family and those who opposed any liberal social 

developments so that traditional family values and traditional social norms about sex 

and relationships could be preserved.1019  

 

Pro-family and pro-life organisations including LIFE, Society for the Protection of 

Unborn Children, the Order of Christian Unity, Christian Action Research and 

Education (formerly known as Festival of Light), the National Viewers and Listeners 

Association and The Responsible Society for instance, all had the common agenda of 
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combatting sexual permissiveness.1020 These groups campaigned to retain traditional 

social conventions and therefore objected to any changes that would threaten family 

life.1021 Thus they had a broad agenda beyond the specific issues they purported to be 

supporting;1022  

 

In contrast, groups such as the Abortion Law Reform Society, the Birth Control Trust 

and the Homosexual Law Reform Society for instance, as well as women’s rights 

groups, wanted to encourage social development.1023 They continued their work to 

liberate society from traditional family values by attaching their agenda to the issue of 

making the oral contraception more freely available and established a new organisation, 

the Birth Control Trust in order to pursue this. Although on the face of it, each group 

was acting for a specific cause, the common agenda was to liberate society from the 

constraints of traditional family values, and encourage social acceptance of alternative 

lifestyle choices and family arrangements.1024 This is emphasised by the fact that some 

organisations had the same members. Research undertaken by pro-family organisation 

The Responsible Society observed: ‘[f]rom an analysis of their annual reports it became 

apparent that a comparatively small number of people was involved to a surprising 

degree in an array of pressure groups.’1025 Materials of the Wellcome Library Archives 

also revealed that members of the Abortion Law Reform Association were also actively 

involved in the Birth Control Campaign, once they had achieved their aim of getting 
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abortion law reformed. In the primary materials studied, pro-abortion campaigner Dilys 

Cossy, was listed in a number of different documents as a supporter of both birth control 

and abortion campaigns. 

Moreover, it has been identified that such groups not only had a common agenda but 

were linked more closely by other aspects of their work. Research by The Responsible 

Society demonstrated that ‘[t]his [pro family values] network was not only linked by 

personnel, but by funds, ideology and sometimes shared addresses. It was also backed 

by vested interests and supported with grants from various government 

departments’. 1026 Nevertheless, The Responsible Society themselves had links with 

many other pro-family campaign groups. As is demonstrated in the next section of this 

Chapter, The Responsible Society was a pro-family campaign organisation and a key 

instigator in the campaign against ‘secret schoolgirl contraception’. Details of this 

campaign and the work of The Responsible Society are explored in the next section of 

this Chapter. 
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The Campaign against ‘Secret Schoolgirl Contraception’  
 
 
Despite repeated efforts to reverse the Department of Health’s policy employing every 

democratic means possible…  the overwhelming will of the public on this issue has 

been ignored by the bureaucracy. Children have the ultimate right to refuse to allow 

doctors and professionals to consult their parents.1027 

 
 
The Gillick1028 litigation should be perceived as part of the moral campaign to prevent 

under sixteen-year-olds accessing the oral contraceptive pill without parental consent, 

more informally known as the campaign against ‘secret schoolgirl contraception’.1029 

This section analyses this campaign and demonstrates that even before Victoria Gillick 

became involved in campaign work surrounding the issue of ‘schoolgirl contraception’, 

existing campaign organisations had already been mustering support for change. It 

highlights that some pro-family groups such as The Responsible Society (who by the 

time of Gillick 1030  were known as Family and Youth Concern), were already 

deliberating the question of whether the availability of the oral contraceptive pill to 

under-sixteen year olds without parental consent infringed parental rights and the 

question of whether this amounted to a medical professional committing the criminal 

offence of aiding and abetting unlawful sexual intercourse; these were the contents of 

the legal arguments that were ultimately put forward by Victoria Gillick in the courts.  
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The Responsible Society 

 
Prior to Gillick,1031 and prior to the publication of the 1981 DHSS guidelines,1032 The 

Responsible Society actively campaigned for the withdrawal of the 1974 DHSS 

guidelines. 1033  The group was considered to have no political or religious 

affiliations,,1034 but was established by doctors, teachers and social workers ‘who saw 

the need to analyse the social influences which were giving rise to family breakdown 

and the emotional and physical manifestations caused by the ravages of permissive 

lifestyles’. 1035  Valerie Riches, who was The Responsible Society’s secretary, first 

became involved with the group in 1970 and established herself as a well-known moral 

campaigner as a result of her work with the organisation.  

 

Riches has described herself as ‘a concerned parent and social worker’.1036 She claimed 

that that she had become involved with The Responsible Society having been impressed 

by their approach to, what she saw as, social problems that had been  ‘brought about by 

the ravages of permissiveness’.1037  She believed that, ‘[t]here was a need to analyse 

the social influences which gave rise to escalating figures of divorce, one-parent 

families, children in care of the local authorities, illegitimacy, abortion, venereal 

disease and the many other emotional and physical manifestations of human 

                                                        
1031 ibid. 
1032 Family Planning Service for Young People, HN(81)15, Department of Health and Social Security, 
1981. 
1033 Family Planning Service memorandum of guidance, HSC(IS)32, Department of Health and Social 
Security, 1974. 
1034 ibid. 
1035 Valerie Riches, Sex Education of Indoctrination? (Family Youth Concern 2004) 3. 
1036 ibid 3. 
1037 Valerie Riches, Sex and Social Engineering (Family and Youth Concern 1986) 4. 



 

 173 

distress’.1038 Her view was that undertaking campaign work to prevent these issues was 

more appropriate than waiting to deal with the supposedly negative consequences.1039 

 

Riches has described the purposes of The Responsible Society as follows: 

  

‘[i]t supports responsible family planning in its proper context for 

the spacing and timing of children in marriage, as a personal 

decision for couples to make in accordance with their cultural and 

religious beliefs. It also believes that parents, or known and 

respected figures, are the appropriate people to impart information 

and values to children about their developing sexuality.’1040 

 

Thus the main premise of the organisation was that traditional family values were the 

foundation of ‘a responsible society’. Thus their agenda was to ensure that parental 

duties and responsibilities in family matters were upheld and that parents ‘must be 

given the tools to fulfill their responsibilities’.1041 
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Campaign Work 

 

‘Clean Up TV’ 
 
The Responsible Society had shown support for Mary Whitehouse’s ‘Clean Up TV’ 

campaign, which sought to combat excessive use of bad language and portrayals of sex 

and violence on television. 1042  Thus they undertook campaign work on issues 

concerning obscenity on television and in published materials such as magazines and 

books. 1043 In their family bulletin, The Responsible Society outlined that they had been 

involved in work to expose the content of some magazines intended for teenage 

girls.1044 Additionally, they campaigned to counter attempts to abolish or reduce the 

age of consent. 1045  Furthermore, they also worked to bring aspects of medical 

information into the public eye, such as the development of cancer of the cervix in 

younger women related to premature sexual intercourse. 1046  

 

Sex Education 
 
Like Victoria Gillick, Valerie Riches also had complaints dismissed after her fourteen-

year-old child came home from school, overwhelmed by the content of a sex education 

class at school. 1047 Riches was concerned that her child had been shown the ‘full range 

of contraceptives’1048 and had been informed that an abortion could be arranged if she 
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were to become pregnant.1049 Riches later discovered that the biology teacher had been 

on a training course run by the Family Planning Association, whose work and values 

The Responsible Society strongly opposed.1050 Riches and The Responsible Society 

were against state organised sex education in schools and disapproved of much of the 

associated sex education material for children that was becoming more widely 

available. 1051  Riches highlighted that material produced by the Family Planning 

Association and the Brook Advisory Service was problematic because it was ‘written 

in terms of “boy/girl” sexual intercourse’1052 and thus implied the moral and social 

acceptability of under-age sexual intercourse. 1053   

 

In her book Sex Education or Indoctrination?, Riches stated that she and her husband 

(who was also involved with the work of The Responsible Society), regarded such 

material as ‘not only as an attack on our parental beliefs and responsibilities but as a 

blatant encouragement to promiscuity’.1054 Moreover, she argued that sex education 

was damaging because it was being used by the state as a vehicle to spread ‘an 

amoralism that is destructive of the family and of society’.1055  

  

‘Secret schoolgirl contraception’- 1974 DHSS Guidelines  

Following the publication of the 1974 DHSS guidelines, The Responsible Society 

became involved in campaigning against the 1974 DHSS circular,1056 realising that the 

                                                        
1049 Valerie Riches, Sex Education of Indoctrination? (Family and Youth Concern, London, 2004) 2. 
1050 ibid. 
1051 Valerie Riches, Sex Education of Indoctrination? (Family and Youth Concern, London, 2004) 2. 
1052 Valerie Riches, Who Cares for Children? The implications of providing birth control for under-
sixteens (Family and Youth Concern 1989) 12. 
1053 ibid. 
1054 Valerie Riches, Sex Education of Indoctrination? (Family and Youth Concern, London, 2004) 2. 
1055 ibid 71. 
1056 Family Planning Service memorandum of guidance, HSC(IS)32, Department of Health and Social 
Security, 1974. 



 

 176 

campaign to secure the provision of free contraceptives for all applicants regardless of 

age, was escalating. The Responsible Society maintained that there was a link between 

‘the concept of children’s liberation and the notion that children of any age should be 

free to have sexual intercourse whenever they wish’.1057 They believed that parental 

involvement in contraceptive matters should be encouraged,1058 and sought the support 

of prospective Parliamentary candidates and Area Health Authorities in order to further 

their cause.1059 Valerie Riches’ comments highlight the groups’ view on the issue: 1060 

 

The 1974 DHSS Guidelines… , and the mentality of officialdom 

which lay behind them, had the most serious implications for 

family life. If parents were to be condemned as inadequate or 

uncaring on the unsupported testimony of a child to a doctor who, 

in many cases, would know nothing of the child’s background or 

medical history, then this clearly made a mockery of all previous 

assumptions about child care….  
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Additionally, she stated that,  

 

[t]he natural desire of parents to protect their children from courses 

of action which could have seriously damaging consequences were 

made secondary to the judgements of “professionals” who, in many 

cases, had never seen the child before, and would probably remain 

in ignorance of the consequences to that child of becoming 

involved in under-aged sexual activity.1061 

 

Accordingly, Riches suggested that the birth control campaingers were succeeding in 

ensuring that parents were not informed about the provision of contraceptive treatment 

to their under-aged children.1062 She argued that, as a result of this, children were ‘led 

into experimentation at younger and younger ages with free contraceptives supplied by 

the state’.1063 Further, she stated that, ‘[o]f all the reforms achieved by the Family 

Planning Association and its network, the most insidious has surely been the provision 

of contraceptives to underage children without the knowledge or consent of their 

parents’.1064 Moreover, Riches stated that the 1974 DHSS guidelines were inconsistent 

with all other areas of medical practice concerning under-sixteen-year-old children, 

where parental consent was almost always required before any kind of treatment could 

take place. 1065  
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Riches maintained that the 1974 DHSS guidelines posed difficulty for parents. She 

expressed her outrage, stating that,  

 

[f]or parents it was, and remains, an impossible situation. They are 

held responsible for the behaviour of their children, and must pay 

any fines incurred by them, but they are not to be told when their 

daughters are the subjects of unlawful acts. The Department of 

Health’s diktat also had the effect of virtually nullifying the age of 

consent law without reference to Parliament, and it did so at a time 

when the paedophile movement was seeking its abolition, or its 

reduction to four years of age. 1066 

 

She therefore made clear her concern that if parents were not involved with decisions 

about contraceptive treatment, their daughters would be at risk of being taken advantage 

of by those who wished to engage in sexual activity with an under-sixteen-year-old. 

 

Moreover, written work by Riches further demonstrates the extent of her concern and 

shock about the decline of parental involvement in issues concerning children: 
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Doctors are not dealing with a patient or a medical problem in this 

issue. It is a social problem, in which doctors may participate by 

offering guidance when it is sought, but decisions are not their 

prerogative nor those of the child. It is the parents, and in extreme 

cases the local authorities, acting in loco parentis, who must be 

given the clear responsibility for decisions as to what is best for a 

child. Exceptionally difficult cases necessitate a child being made 

a ward of court.1067  

 

Therefore, it was her view, and the view of The Responsible Society, that any doctor 

providing contraception and abortion to a child who is a ward of court without first 

consulting the judge would be in contempt of court. 1068 Nevertheless, Riches was 

critical of the fact that even where a child had been made a ward of court, a judge could 

have greater rights over a child than their natural parents.1069 In her written work, she 

referred to a situation where a High Court judge ruled against Lambeth Borough 

Council for surpassing its authority by arranging an abortion for an under-sixteen-year-

old-girl in their care.1070 The judge maintained that the Council should have sought the 

permission of court prior to making abortion arrangements.1071 
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‘Secret schoolgirl contraception’- 1981 DHSS Guidelines  

The Responsible Society also campaigned against the updated 1981 DHSS 

guidelines.1072 The Responsible Society were critical of the lack of accountability on 

medical professionals afforded by the 1981 DHSS guidelines and raised the question, 

‘[a]re professionals now to be bound by the wishes of children?’.1073 Archival material 

from the Women’s Library Archives demonstrates that they tried to gain the support of 

the Josephine Butler Society. 1074  The Josephine Butler Society was established 

following the work of social reformer Josephine Butler against the sexual exploitation 

of vulnerable women and the State organisation of prostitution and had been 

instrumental in the implementation of the Contagious Diseases Acts of 1864-1869.1075 

The Responsible Society sent a letter to the Josephine Butler Society requesting that 

they publish and publicise and assist in promotion of a document containing The 

Responsible Society’s concerns about the 1981 DHSS guidelines. 1076 The Responsible 

Society listed their concerns as follows:  

 

1. A major change in public policy and legal safeguards has 

been imposed without due regard to public opinion, 

democratic procedure and proper parliamentary debate.  

 

2. The personal security on which the law on the age of 

consent seeks to give has been removed, leaving the 
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responsibility ill-defined and putting the physical, 

psychological and moral welfare of children, in sexual 

matters, largely in their own hands. 

 

3. Growing numbers of young girls are being enticed into 

early sexual activity by being offered the alleged protection 

of contraception without any real check on age, evidence of 

parental consent, or even knowledge. Many girls then find 

themselves trapped in the vicious cycle of: contraception – 

abortion –parental estrangement –promiscuity –

exploitation. 

 

4. DHSS policy contributes to young girls being exposed to 

exploitation by adults and by commercial ideological 

interests. The crime of unlawful sexual intercourse with 

young girls is made more likely inasmuch as moral restraint 

is withdrawn the moment  the state recognises and provides 

convenience for the practice.  

 

5. Even the worst parents deserve to be given every chance by 

education and help to care fully for their child. In those 

exceptional circumstances where parents truly are uncaring 

or negligent, every local authority is charged with the legal 
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duty to use all its resources to help fully protect the 

children.1077 

 

This indicates that The Responsible Society were undertaking extensive work in order 

to gain further public support for their agenda to combat the availability of 

contraceptive treatment to under-sixteen-year-olds without parental consent. 

  

A further letter written by Valerie Riches, the Secretary of The Responsibility Society, 

was also discovered at the Women’s Library Archives. Victoria Gillick and the then 

World President of the Salvation Army Women’s Organisations were included in the 

letter as co-signatories.1078 It is not clear who the letter was sent to as it is addressed 

‘Dear Friend’, but it contains a request for support for their campaign and asks the 

recipient to ‘declare publicly their concern’1079 about the sexual exploitation of young 

girls. 1080 Again the letter requested that the above list of concerns be published and 

publicised as widely as possible. 1081   

 

The above discussion makes clear that The Responsible Society were instrumental in 

the development of the campaign against ‘secret schoolgirl contraception’. It has 

identified that one of their main agendas was to overturn the 1974 and 1981 DHSS 

guidelines so that it would not be lawful for a medical professional to prescribe the oral 
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contraceptive to an under-sixteen year old without parental consent. The discussion 

below makes clear that The Responsible Society were not the only organisation who 

believed that the 1974 and 1981 DHSS guidelines were problematic for family life. 

However, the potential for a case had been explored and a number of attempts at legal 

action had been undertaken, albeit unsuccessfully. This is considered in the next section 

of this chapter.  

 

 

 

Involvement of other organisations and individuals in the Campaign 

Against ‘Secret Schoolgirl Contraception’. 

 
 

Ipswich Community Health Council 

The Responsible Society was not the only group who had campaigned against the issue 

of ‘secret schoolgirl contraception’ prior to Gillick.1082 In fact the issue had also sparked 

concern at local level in several parts of the country, including Victoria Gillick’s then 

home county of Suffolk. 1083  In 1978, Ipswich Community Health Council raised 

concerns with Suffolk Area Health Authority inquiring whether Ipswich had a birth 

control clinic or whether there were any plans to establish such a clinic.1084 This enquiry 

was published in the media alongside the response from the Area Medical Officer Dr 

Michael Bush, who denied that any such clinics existed or that there were plans to set 
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one up.1085 The Community Health Council recommended to Suffolk Area Health 

Authority that written permission should be obtained from parents when under-age 

children requested contraception.1086 This was very quickly responded to with a letter 

from the Family Planning Association, which stated that  

 

the Association would take a very grave view of any variation from 

the guidelines set down in the DHSS Family Planning Service 

Memorandum… and we would do anything in our power to see 

that these guidelines are adhered to in every respect.1087 

 

Following this, Suffolk Area Health Authority quashed the recommendation 

of Ipswich Community Health Council and thereby allowed the 1974 DHSS 

guidelines to be upheld.1088 

 

Campaigns Against Doncaster Area Health Authority 

The campaigning in Suffolk had come about after news of a birth control clinic that had 

been set up in Doncaster, which had sought to provide contraceptives to under-sixteen-

year-old-girls without informing their parents or general practitioner.1089 Public outcry 

against the clinic escalated and a public protest took place against Doncaster Area 
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Health Authority. Although this was ineffective in getting the policy amended, it can 

be considered to have contributed to public awareness on the issue.1090  

 

The National Viewers and Listeners Association and the Festival of Light 

The National Viewers and Listeners Association, a campaign organisation established 

in 1965 by moral campaigner Mary Whitehouse to continue the work of the ‘Clean Up 

TV’ campaign adopted the same stance as The Responsible Society on the issue of 

‘secret schoolgirl contraception’.1091 Moreover, The Festival of Light, a pro-family 

organisation founded by a group of Christians including Mary Whitehouse, called for 

national action on ‘secret schoolgirl contraception’ in its 1978 Bulletin and 

subsequently produced a document to enable parents to take action in their locality.1092  

 

The analysis in this Chapter so far makes clear that an extensive amount of campaign 

work on ‘secret schoolgirl contraception’ had taken place in advance of Gillick.1093 It 

demonstrates that a number of pro-family organisations had been campaigning on the 

issue since the publication of the 1974 DHSS circular. Furthermore, it has made clear 

that public protests in particular regions of the country took place, once their local area 

health authorities had begun to implement the guidelines into their practice. Thus, the 

above analysis makes clear that the campaign against ‘secret schoolgirl contraception’ 

predates the publication of the 1981 DHSS guidelines, which were the subject of the 

Gillick1094 litigation. This corrects an important scholarly misconception. Lewis and 

Cannell have previously identified that the 1981 memorandum prompted Victoria 
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Gillick to take action in the courts.1095 However, it is suggested that it was more likely 

that Victoria Gillick sought legal proceedings due to the influence of the work of the 

campaign against ‘secret schoolgirl contraception’ and thus her motivations were a 

reaction to the moral and legal issues raised by the 1974 DHSS guidelines; the 1981 

DHSS guidelines were merely a legal hook on which the issue of ‘secret schoolgirl 

contraception’ could be hung. 

 

 

Failed Attempts  

 
In 1979, Johnson stated that ‘[t]he legitimacy of the circular has never been tested in 

the courts, and there is a very strong case for saying that any doctor so prescribing 

would be aiding and abetting a criminal offence’.1096 However, as is demonstrated in 

the discussion below, the extensive campaign work on the issue of ‘secret schoolgirl 

contraception’ included several attempts to get the issue debated in the courts. 

 
A document by the Brook Advisory Centres Information Education Publications, 

contained in an extract of the Medical Defence Union Annual Report 1975, referred to 

a situation that is thought to have been the nearest the issue of ‘secret schoolgirl 

contraception’ had been to a ‘test case’ at that time.  The extract stated: 

 
A General Practitioner was asked to see a thirteen year old girl who 

attended with her mother; the girl was habitually having 

                                                        
1095 Jane Lewis and Fenella Cannell, ‘The Politics of Motherhood in the 1980s: Warnock, Gillick and 
Feminists’ (1986) 13(3) Journal of Law and Society 321, 324. 
1096 O R Johnston, Who Needs the Family? A Survey of Christian Assessment (Hodder and Stoughton 
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intercourse without contraception. On medical grounds the doctors 

considered that the risk of pregnancy should be averted. The girl 

was later assaulted by a group of boys, and as a result of police 

investigation the papers were referred to the Director of Public 

Prosecutions with a view to charging the doctor and the girl’s 

mother with aiding and abetting illegal intercourse. The girl 

appeared in court where a care and protection order was imposed. 

The Union’s solicitors were instructed to represent the member’s 

interests, and to take any necessary steps on his behalf. The family 

doctor later wrote to inform the Union that the Police inspector in 

charge of the case had informed him that the Director of Public 

Prosecutions had ruled that there was no case to answer and that 

there would be no charge against him.1097  

 

However, they also stated that ‘[t]his does not mean that a police authority may not 

decide at some future time to test the proposition, perhaps at the instigation of an 

outraged parent’1098 

 
 
Moreover, a newspaper report by The Times from 1967 refers to an instance before 

Gillick 1099  where legal attention was given to the issue of ‘secret schoolgirl 

contraception’. The 1967 report identifies that the issue had been considered by a 

juvenile court magistrate in 1967, after the passing of the National Health Service 
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 188 

(Family Planning Act) 1967. However, the report gave no further information about the 

outcome of this. Additionally, a newspaper report from 1979 reveals that a conservative 

councillor in Dudley took up the matter of the 1974 DHSS policy with his health 

authority.1100 This resulted in a campaign developing against plans for a local clinic 

supported by the Society for the Protection of Unborn Children, who undertook a 

leading role in this campaign’1101  

 

There are some examples where individual and interest groups tried to get legal 

attention directed onto the issue of ‘secret schoolgirl contraception’ and the 1974 DHSS 

policy, including the attention of the courts. The Community Standards Association, a 

group set up to protect and preserve the family as the basic unit of society, took legal 

advice on the possibility of printing forms for parents to sign if they did not want their 

under-sixteen-year-old daughters receiving contraceptive advice or treatment without 

their consent. 1102 The Parents Advisory Group called for support for legislation to 

restore parental rights over under-age sex. 1103  An Essex-based mother, Mrs T 

Wakeling, took legal advice about going to court but was advised that she was unlikely 

to succeed.1104 All of these attempts were unsuccessful. 
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Thus far, this chapter has identified that the Gillick1105 litigation was not the first 

instance in which a campaigner had pushed for legal action on the issue of ‘secret 

schoolgirl contraception’. The above discussion makes clear that the possibility of a 

legal case on the matter had been raised since the 1974 DHSS guidelines were 

published. This Chapter shows that there had in fact been a series of attempts to access 

the courts by national moral groups and individual parties.  

 

Some of the previous attempts to bring a legal case on the issue have been referred to 

in secondary sources, albeit briefly. However, primary materials have revealed that 

there were more discussions and attempts at legal action than the current published 

literature reveals. It is argued that the discussions around the need for a case to clarify 

the issue surrounding ‘secret schoolgirl contraception’ and attempts to bring a case on 

the issue, in addition to the efforts of campaigners to influence law and policy makers, 

provide evidence to support the premise that Gillick1106 is an example of a ‘test case’. 

This is because they reveal that the case was brought about strategically in order to 

further the agenda of the campaign against ‘secret schoolgirl contraception’ and to 

retain traditional family values. The next section explains how Victoria Gillick became 

involved in the campaign against ‘secret schoolgirl contraception’ and how and why 

she was successful in reaching the courts.  
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Victoria Gillick 
 
 
 

Little did any of us imagine…that the ramifications of that public 
debate in Suffolk would end up in the House of Lords, seven years 

later to the day, and be broadcast to the world.1107 
 
 

 

This section demonstrates that Victoria Gillick’s role was integral to the development 

of the campaign against ‘secret schoolgirl contraception’ and for ensuring that the issue 

was heard in the courts. Victoria Gillick’s autobiographies provide an important insight 

into her personal background, her experience as a moral campaigner and her 

motivations in seeking legal action.1108 More focus is placed on Victoria Gillick’s 

second autobiography as this provides the greatest insight into Victoria Gillick’s 

background and the period preceding Gillick.1109 In addition, primary materials from 

her solicitor’s archive as well as personal communication with him offer further insight 

into the how the case came into being.  

 

                                                        
1107 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989) 155. 
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Victoria Gillick’s Personal Background 

 

Early Life 

Victoria Gillick (née Gudgeon) was born in 1948. She grew up in the 1960s, during the 

time of the ‘permissive society’ when moral campaigning on a range of issues was 

prevalent. 1110  

 

What a great time for demonstrating against things those sixties 

days were. Almost like an annual pastime for some folk. If they 

weren’t crying out, ‘Ban the Bomb’ in an effort to stop the possible 

holocaust of millions of innocent people, they were marching along 

in great herds calling for more abortion (or ‘Ban the Baby!’ as I 

called it).1111 

 

In her second autobiography A Mother’s Tale, Victoria Gillick described her upbringing 

as ‘less-than-perfect’.1112 Her parents were ‘committed atheists’ when they married but 

later became Roman Catholics.1113 Victoria, her brother Bernard and her sister Lynette 

were baptised and learnt about the Roman Catholic faith in church and at school.1114 In 

her second autobiography, Victoria Gillick recalled her memories as a teenager, 

growing up during the ‘swinging sixties’. She stated that ‘“permissive” was the 
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buzzword of the day’,1115 and that ‘[b]irth control and women’s sexual emancipation 

was avant-garde news everywhere’.1116 Also she maintained that ‘[f]ew people in those 

days were even prepared to countenance such a pessimistic view of modern sexual 

relationships, in what they truly believed was the first really enlightened age’.1117 Her 

own view was that the ‘political inducements of the time’ would discourage the younger 

generation from adopting Christian vision.1118 

 
 
 
Married Life 

After dropping out of art college and spending some time away from home in Dublin, 

Victoria married her husband Gordon Gillick at the age of twenty-one. 1119  She 

explained that Gordon Gillick was a family friend and that their relationship developed 

after he had begun to write her love letters whilst she was staying in Dublin.1120 When 

they married, Gordon Gillick was a freelance graphic designer for the BBC and ITV, 

working on programmes such as ‘Panorama’ and ‘24 Hours’. 1121 He worked with 

Victoria Gillick’s sister Lynette (who also went on to become a pro-family 

campaigner)1122 and her sister’s husband Ken Burrows.1123 However, Victoria Gillick’s 

husband and her brother-in-law both left the BBC despite their salaries being 

‘extraordinarily high’.1124 She maintained that this was due to their disapproval of what 

was being shown on television and stated that ‘[g]etting money for old rope was an 

                                                        
1115 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989) 11. 
1116 ibid 23. 
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unsatisfying occupation for idealistic young men and had even begun to irk their 

consciences in the end’.1125   

 

After leaving his job at the BBC, Victoria Gillick explained that she and her husband 

lived off of a low income.1126 Gordon Gillick went on to have various different jobs 

throughout their marriage,1127 including a job teaching religious Instruction (RI) in 

schools.1128 Victoria Gillick stated that her only means of earning money lay in picture 

making. 1129  However she stated that she was ‘a completely untried talent on the 

commercial market’ and thus did not follow up this career option.1130 Therefore, aside 

from her campaign work, she was primarily a housewife. Moreover, when Gillick1131 

was receiving extensive media attention during its journey through the courts, Victoria 

Gillick was regularly referred to in the media as a ‘Devout middle-class Catholic 

housewife’1132  

 

 

Having Children 

One month after their wedding, Victoria Gillick and her husband conceived their first 

child.1133 They went on to have ten children across the late 1960s to early 1980s: five 

girls and five boys.1134 She stated in her second autobiography that all her children were 

baptised when they were a few months old. 1135  Moreover, she emphasised the 
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importance of baptism when she stated: ‘[w]hat a wise sacrament it is for reminding 

parents that their children are more than just the sum of their physical parts, much as 

the sacrament of marriage tells the couple that there is more to the bond of love than 

just the body’. 1136 This reflect her views on the importance of Christian Values.  

 

In addition, Victoria Gillick’s second autobiography also made clear her view on the 

importance of a Christian upbringing. She expressed her approval of a speech which 

acknowledged that the Church in Britain, and its teachers, had done many foolish things 

in the Sixties, and that children must be taught their faith thoroughly once again’.1137  

Accordingly, her view was that parents should take their children to church.1138  She 

maintained that, 

 

It is only when you start to stretch those spiritual wings of theirs, 

some years later, that you realise that to have ignored these needs 

at any point during their early childhood, or to have withheld the 

opportunity for grace, would have been tantamount to inflicting 

them with spiritual rickets, possibly handicapping them for life, or 

at least making take-off very, very difficult.1139  

 

Therefore, Victoria Gillick (and her husband) disapproved of the decline of religion in 

society and the lack of religious education in schools.1140 She asserted that children 

leave school ignorant of their faith and have a failed religious education.1141 She blamed 
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the adult generation: ‘[t]hus was a whole generation of children, bereft of their own 

spiritual and cultural inheritance and abandoned by their lazy parents to the slurry of 

the pop industry and the socio-political proselytising of the television.’1142 She referred 

to an extract she wrote in her diary as a young women, which reflected her unhappiness 

with the times:  

 

Abortion-on-demand is on the cards, with free contraception on the 

taxes and baby battering up by ten-fold. Crime mounting, porn 

everywhere. ‘Murder commonplace and the Catholic Church in 

disarray. Solzhenitsyn is right - the Third World War has already 

begun and is well under way, and we are up to our necks in it and 

don't even know it.1143 

 

Thus, as a young woman and new parent, Victoria Gillick had strong concerns about 

the decline of family values. The above extract from her diary indicates that there were 

several issues during the time of the ‘permissive society’ that left her shocked and 

distressed. This indicates that Victoria Gillick’s concerns about the decline family 

values in society existed prior to the publication of the 1981 DHSS guidelines that she 

ultimately disputed in the courts.  
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Victoria Gillick’s view on Contraception 

 
Roman Catholic Beliefs 

 
In Victoria Gillick’s written works, including her autobiographies, she made clear that 

following the teachings of the Roman Catholic Church, she was strongly against the 

use of contraception. 1144 This included not only the oral contraceptive pill but all 

methods of contraception.1145 For instance, she stated that,   

 

For the very act of sexual union is not only between two living 

people, but also involves the living elements within the two of 

them. Rather like the sower planting living seeds upon the living 

earth, a man gives his own live seed to the living body of the 

woman; and if occasionally her ‘season’ is right, she may conceive; 

if not, his seed dies its natural death within the natural processes of 

her body. Either way there is an openness to life in their union; and 

uninhibited natural life abounds in both the man and woman.1146 

 

This view was as a result of the fact that Victoria Gillick’s opinions on contraception 

stemmed from her belief that the Church’s traditional teaching on contraception should 

be followed.1147 She criticised the fact that the purpose of contraception is to ‘kill the 
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male seed outright or cause the fertile environment of the woman’s body to 

malfunction’.1148 Accordingly, her view of the birth control movement was that it was 

‘the absolute antithesis of that liberal Christian concept of children which said, 

unequivocally, that every child was a wanted child – by God its Maker, no matter 

whether its mother, father or anyone else in the whole wide world said they didn't want 

it’.1149  Furthermore, she argued that the message from Pope Paul VI, that all human 

life had intrinsic value and that couples should follow natural and divine law rebutted 

by ‘the birth-controllers and the largely humanist-orientated media of the day’.1150  

 

Moreover, Victoria Gillick made her belief clear; that contraception can prevent 

relationships from surviving.1151 She stated that  

 

no matter which contraceptive method is used, they all have this 

one feature in common: that their intention is to directly destroy or 

distort the living, and potentially life-giving elements within the 

couple; thereby setting up an absolute contradiction to the sexual 

act itself.1152  

 

Further justification for this view is found in Victoria Gillick’s suggestion that 

‘contraception is thus a fundamental denial of unconditional love. Contraceptive love 

is indeed a paradox in terms. For if total love demands total surrender of self, a total 

gift, then contraception renders the gift incomplete, a conditional surrender only.’1153  
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Additionally, she stated that she was ‘quite convinced that contraception, per se, harms 

all sexual relationships, whether inside or outside of marriage, not because it stops 

babies growing, but because it stops love growing’.1154 Accordingly, when Victoria 

Gillick and Gordon Gillick married, they opted not to use contraception so that they 

could ‘…love each other in the natural way’.1155 She stated that it was her own choice 

to leave herself open to motherhood and claimed that she ‘would far rather that a baby 

should control my body for nine short months than the drug industry should control it 

for years on end’.1156 

 

Comments from Victoria Gillick’s autobiography made clear that she was aware that 

her views on contraception were not universally accepted and were becoming 

increasingly challenged within society: ‘I could almost hear the family planners cry in 

angry frustration, regarding people like us, with our ignorant, backwards notion of 

marriage, as quite beyond the social pale’.1157 She continued, ‘I can just imagine all 

those ardent advocates of scrupulously planned parenthood shaking their heads in 

disbelief at such heresy. Children are not supposed to ‘happen’ any more, they would 

explain’.1158  

 

Like many other pro-family supporters, Victoria Gillick also attributed the breakdown 

of family life to the use of contraception. 1159 She argued that contraception was related 
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to an escalation in marital problems,1160 and responsible for the increase in divorce rates 

and claimed that there was ‘some direct or indirect correlation’ between continuous 

contraceptive use and marital breakdown.1161 She referred to the Book The Bitter Pill 

by Ellen Grant which referred to studies which demonstrated that divorce was twice as 

common among pill users.1162 She stated that she found it ‘highly significant that over 

the past twenty years, when more and more couples have been using continuous 

contraception, the number of divorces has also gone sky-high’.1163 Additionally she 

stated, ‘I… tend to recall the words of Pope Paul VI when he warned that easy birth-

control could encourage marital infidelities, male indifferentism and sexual 

bullying.’1164 Moreover, she warned that the prophecies of Pope Paul VI were coming 

true in 1974 with the publication of the DHSS guidelines.1165  

 

An examination of Victoria Gillick’s written works, especially her second 

autobiography, reveal her own views on contraception. The discussion above has made 

clear that Victoria Gillick and her family were devout Roman Catholics and accordingly 

she objected to the use of any form contraception. Her objections meant that she opted 

not to use contraception in her own relationship with her husband. Furthermore, she 

was also adamant that the use of contraception was detrimental to society.  
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Victoria Gillick’s Interaction with the Medical Profession 

Victoria Gillick’s motivations for pursuing legal action can be partly attributed to her 

own experiences which caused her to become suspicious of medical professionals.1166 

In her second autobiography, she recalled that when she was a student, she once visited 

a doctor because of an upset stomach.1167 She was appalled when he asked her if she 

was taking the oral contraceptive pill: ‘[i]nsulted beyond word, I never risked going to 

see him again’.1168 

 

A further experience with the medical profession, which outraged Victoria Gillick, was 

when she went to have her three-month pregnancy confirmed for her first child.1169 She 

was furious when the doctor asked her whether she was pleased about her 

pregnancy.1170 She expressed concern that this comment implied that she should not be 

pleased to be pregnant, in light of her poor clothing and the fact that she lived in rented 

accommodation.1171 Moreover, she stated that had she not been married, she would 

have felt vulnerable and under pressure to consider an abortion.1172  

 

Another experience which infuriated Victoria Gillick was when a general practitioner 

asked her whether she was married because he was surprised by the amount of children 

she had.1173 Accordingly, Victoria Gillick criticised the social views towards unplanned 

children, being seen as an economic problem: 
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‘[o]nce upon a time most children, even all the unplanned ones, 

were welcomed as a gift like this. But now they are too often looked 

upon as a problem, a financial burden, and are therefore planned to 

fit in with a couple’s other monetary commitments.’1174  

 
Thus, she made clear her dissatisfaction at how society was viewing unplanned 

pregnancy as a problem and how these views were being endorsed by the state through 

the medical profession.  

 

The extent of Victoria Gillick’s dislike for state involvement in family matters can be 

ascertained from her decision to give birth to her sixth child at home.1175  She stated 

that this decision meant that she would not have to ‘suffer those wretchedly personal 

questions that hospital staff feel obliged to ply you with…You know they ones I mean: 

“What form of birth-control will you be using from now on?”’. 1176 Victoria Gillick’s 

decision to have a home birth was not well received by her doctors.1177 Such comments 

indicate that Victoria Gillick’s action in the courts are likely to have been strongly 

motivated by both her disapproval of contraception and the interference of the state in 

family matters.  
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Victoria Gillick’s Campaigning Experience  

 
In her autobiography A Mother’s Tale, Victoria Gillick observed that, 

 

[M]ost people are very shy about voicing their opinions on any big 

issues. They may well talk about things between themselves, but 

as for standing up in public and saying what they think about this 

or that knowing that at least half of the audience will disagree with 

them, well, most people would rather run a mile than risk that sort 

of social distinction.1178 

 

Thus, even prior to her involvement in the campaign against ‘secret schoolgirl 

contraception’, Victoria Gillick was not shy about making her views known. From a 

young age, she had been involved in campaigns and public protests. 1179 She recalled in 

her second autobiography how, at the age of seventeen, she made national news when 

she climbed on top of Marble Arch in London with a group of fellow students in order 

to raise money for charity, culminating in a trip to Marylebone Police Station where 

she was given a warning.1180  

 

In a letter to her mother, which she refers to in her autobiographical work, she wrote of 

her strong feelings towards standing up for belief through collective public action or 

demonstrations: 
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 ‘…if everyone wrote, something could be done about it, there is 

the fact that there are so many people who can’t be bothered...  It is 

the same with the Ban the Bombers. Everyone laughs at them and 

says, “what on earth good can you do, sitting around and 

demonstrating?” But they are demonstrating and they are 

concerned and that is the important thing.’1181 

 

This emphasises that, even from a young age, Victoria Gillick was not afraid to stand 

up for what she believed in. The above quotation indicates that she valued the 

importance of public demonstrations and campaigning. As is demonstrated in the 

discussion below, Victoria Gillick was involved in a range of campaign work on 

different moral issues before she joined the campaign again ‘secret schoolgirl 

contraception’. All of the campaigns that Victoria Gillick was involved with had the 

common agenda of combatting ‘permissive’ reforms and the alleged decline of 

traditional family values as well as preventing state interference in family life. 

 

 

Campaigning Against Abortion 

Victoria Gillick was involved in campaigns for a range of different pro-family issues. 

She wrote to her MP to complain about the Abortion Bill, which went onto become the 

Abortion Act 1967.1182 Her view was that abortion was ‘inhuman’.1183 At the King’s 

Lynn branch of the national organisation ‘Life’, Victoria Gillick offered her services to 

this group as a collector of clothing, prams and cots and contacted the local press to 
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announce the venture and why it was needed.1184 She also showed support to anti-

abortion campaigns by going on a pro-life march in London, with her husband, her 

sister Lynette and older brother Bernard.1185 

 

 
‘Clean Up TV’ 

Victoria Gillick was a supporter of the 1970’s ‘Clean Up Television’ campaign founded 

by moral campaigner Mary Whitehouse, which later became the National Viewers and 

Listeners Association.1186 She dedicates several pages of her second autobiography to 

discussing her belief that television and media broadcasting were having a detrimental 

effect on family life and society.1187 She believed that television was a waste of time 

and allowed the views of the ‘permissive society’ to enter people’s homes.1188 Thus, 

she ensured that there was no television in her household:1189 ‘[t]elevision probably 

started it, having made soft porn and fantasy violence a form of family 

entertainment’.1190 

 

In her second autobiography, Victoria Gillick explained that her and her family had 

stopped going to their local cinema due to the fact that they had begun showing films 

containing violence or sexually explicit content.1191 She recalled how she complained 
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to the proprietor after seeing posters advertising soft porn called ‘The Sweet Sins of 

Sexy Sue’.1192  She suggested to him that he had a social responsibility to ensure that 

films with sexually explicit content were not shown. 1193  Victoria was extremely 

disappointed that he responded by informing her that this type of film was what young 

people wanted.1194  

 

  
Accordingly, Victoria Gillick and her husband took part in campaign activity which 

sought to combat the issue of sex and violent on television. During the 1970s, she and 

her husband were invited by a local vicar to one of the Festival of Light ‘gatherings’ in 

Kings Lynn, when the ‘Clean Up Television’ campaign was reaching its peak.1195 They 

took place in a demonstration outside a cinema showing The Clockwork Orange and 

Last Tango in Paris,1196 films that were considered by supporters of the ‘clean up 

television’ campaign to be morally inappropriate.1197 Victoria Gillick showed further 

support to the cause by collecting signatures for a National Viewers and Listeners 

Association petition to the Prime Minister and attending a demonstration outside a local 

cinema.1198 She also supported the call for television to be brought under the same 

public control as cinemas and theatres.1199 

 

 

 

                                                        
1192 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989) 54. 
1193 ibid 55. 
1194 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989) 55. 
1195 ibid 75. 
1196 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989) 75. 
1197 ibid. 
1198 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton, London, 1989) 75, 81-82. 
1199 ibid 81-82. 
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Sex Education 

Victoria Gillick had supported the work of Valerie Riches of The Responsible 

Society.1200 In August 1978, Victoria Gillick was invited to participate in a discussion 

programme about sex education on Radio Orwell, alongside Riches.1201 She shared 

Riches view that sex education was ‘socially dangerous material’1202 and thus bad for 

sexual morality. 1203 They both agreed that sex education had failed to limit illegitimate 

teenage pregnancies and believed that giving power to the experts and professionals 

would have damaging consequences for family life and would encourage children to 

engage in under-age sex.1204  

 

Campaign Against ‘Secret Schoolgirl Contraception’ 

Victoria Gillick’s second autobiography reveals that her concerns for the issue of 

‘secret schoolgirl contraception’ came about after having read several newspaper 

articles regarding the National Health Service setting up birth control clinics.1205 These 

articles reported that clinic staff had openly broadcast, throughout schools and youth 

clubs, that the oral contraceptive pill was available to schoolgirls of any age, 

confidentially.1206 She decided to contribute to the debate by writing to the Ipswich 

Community Health Council, stating that she sincerely hoped that secret schoolgirl 

contraception was not being provided in Ipswich, because her own daughters would be 

attending secondary schools in the town and she did not want them to be exposed to the 

                                                        
1200 Valerie Riches, Who Cares for Children? The implications of providing birth control for under-
sixteens (Family and Youth Concern 1989); Valerie and Denis Riches, Built on Love (Family 
Publications 2007). 
1201 For more information on the work and motivations of Valerie Riches see Valerie and Denis Riches, 
Built on Love (Family Publications 2007). 
1202 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989) 82. 
1203 ibid. 
1204 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989). 
1205 ibid 149. 
1206 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989) 150. 
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‘corrupting influence’ of such clinics.1207  

 

Following this, she was invited to the annual public meeting of the Ipswich Community 

Health Council, made up of parents, teachers and nurses and lead by the chairman of 

the Health Authority and his senior officials, the Area Nursing officer and members of 

the Community Health Council.1208 During this meeting, Victoria Gillick and much of 

the audience became outraged after a letter from the Regional Administrator of the 

Family Planning Association, who was unable to attend the meeting in person, was read 

to the attendees. The letter emphasised the importance of adhering to the 1974 DHSS 

guidelines and stated that ‘…It would be most unfortunate if the young people below 

the age of sixteen who reside in Suffolk were deprived of the right to expect confidential 

advice and help from the doctors at the family planning clinics’.1209  

 

Many attendees were outraged by these words and interrogated the officials,  

 

How many girls were going to the Ipswich clinics and how many of 

their parents knew of their visits? Did the authority keep records of 

parental consent? If it was a crime to have sex with an under-age girl, 

weren’t doctors aiding and abetting that crime? Why weren’t parents to 

be told about these contraceptive prescriptions since they had to give 

their consent to any other drugs picked up from the chemist, or to school 

immunisations?1210 

 

                                                        
1207 ibid. 
1208 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989) 150-151. 
1209 ibid 156. 
1210 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989) 156-157. 
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Victoria Gillick claimed that it was this town hall meeting and the issues raised by the 

attendees that prompted the start of her campaign.1211 She concluded from the meeting 

that the officials at the meeting were going to do their own thing regardless of public 

opinion. She stated that she would ‘have to do a lot of digging and statistics before the 

truth would ever emerge’.1212 

 

Earlier in the Chapter, it was identified that the Ipswich Community Health Council 

was one of the organisations that had been trying to combat the issue of ‘secret 

schoolgirl contraception’ prior to Gillick.1213 It can be seen from the above analysis that 

Victoria Gillick was actually involved in this venture. Accordingly, this information 

provides further insight into the contextual background of Gillick1214 and the events 

that led to the development of the case in the courts. It highlights that Victoria Gillick 

had been concerned about the issue of ‘secret schoolgirl contraception’ prior to the 

existence of the 1981 DHSS guidelines and thus emphasises that her action in the courts 

was not purely motivated by the publication of this document.   

 

 

 
 

 

 
 
 
 

                                                        
1211 ibid 162. 
1212 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton, London, 1989) 158. 
1213 [1986] AC 112. 
1214 ibid. 
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Parents in Suffolk 

 
Victoria Gillick and her husband were active members of the pressure group ‘Parents 

in Suffolk’. This group was set up in response to Suffolk Health Authority’s policy on 

the provision of contraception to under-sixteen-year-olds. In her second autobiography, 

Victoria Gillick explained that she had the role of ‘media spokesman’1215 and described 

how this position led to media focus, giving the impression that she was leading and 

running the campaign herself when, in reality, she was one of a number of members of 

a group who were all equally concerned about ‘schoolgirl contraception’.1216  

 

The group sent out numerous letters which resulted in local and national newspaper 

articles which generated anger amongst parents and local officials.1217 They undertook 

a petition, encouraging the people of Suffolk to sign to agree that, ‘as with all other 

medication of children under sixteen, parental consent should also be given in writing 

before contraceptives were prescribed to their under-age daughters.’1218  However, this 

was unsuccessful. Victoria Gillick explained how they were ‘painfully head-butting the 

solid wall of departmental intransigence’.1219 

 

Comments from Victoria Gillick suggest that reaching the courts in Gillick1220 was as 

a result of the work of Parents in Suffolk: 

 

 

                                                        
1215 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989) 162.  
1216 ibid 162.  
1217 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989) 164.  
1218 ibid 171.  
1219 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989) 7. 
1220 [1986] AC 112. 
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[A]s our campaign began to snowball, a handful of Suffolk parents 

had set their minds on but one relatively simple objective: to shake 

our local authority bureaucrats out of their self-satisfied – not to 

say downright stupid – compliancy, and to bring a well-kept  secret 

out into the open… But we weren’t attacking the whole wall were 

we? Just one little brick at the foot of it, called ‘schoolgirl 

contraception’. Nor did we melt away in first defeat, as expected, 

but held on and kept tugging away at that insignificant little brick 

until, by 1983, we had pulled it right out and had placed it in a 

courtroom, with the whole galaxy of media spotlights glaring down 

on it’.1221  

 

This quotation indicates that the campaigning by Parents in Suffolk was integral to 

getting the issue of ‘secret schoolgirl contraception’ heard in the courts. This is an 

important observation for understanding how and why Gillick1222 reached the courts.  

 

However, Chapter Four of this thesis outlined that Harlow and Rawlings received 

letters from Victoria Gillick which confirmed that the case was a ‘solo venture’.1223 

The above observation contradicts this finding from Harlow and Rawlings. Thus, it 

appears that there are conflicting comments from Victoria Gillick regarding the extent 

to which ‘Parents in Suffolk’ was responsible for getting the issue of ‘secret schoolgirl 

contraception’ heard by the courts. Nevertheless, the analysis in this Chapter makes 

clear that there was an overwhelming amount of campaign activity on the issue of 

                                                        
1221 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989) 8. 
1222 [1986] AC 112. 
1223 Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 196. 
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‘secret schoolgirl contraception’, not only from ‘Parents in Suffolk’ but other local and 

national organisations. Therefore, it is difficult to believe that Victoria Gillick’s journey 

to the courts began as a ‘solo venture’. Thus, there is a strong likelihood that Victoria 

Gillick applied to the courts strategically, in order to pursue the wider agenda of the 

campaign against ‘secret schoolgirl contraception’ on behalf of a range of different pro-

family organisations.  

 

Legal Advice and Legal Aid 
 
 
In Victoria Gillick’s second autobiography she explains how she met her solicitor: 

 

By Sheer coincidence we met a young lawyer and his wife in the 

coffee bar of the Fermoy Centre in King’s Lynn, and conversation 

somehow turned to legal matters. I told him about my argy-bargy 

with the health authority, and he grew interested in it “Send me the 

details, ” he said; so I did. Not that he had any particular views 

about the rights or wrongs of contracepting schoolgirls in secret, 

for he didn’t at that time. But nor was he prematurely middle-aged 

like so many young professional people; and he was clearly an 

original kind of man: he kept a small-holding with goats and 

chickens. But, like us, he believed that doctors were not always 

infallible judges, either of human character, or of the most 

appropriate medical treatment in all cases. And we all agreed that 
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it was high time that the overweening intrusion of the State into 

family matters should be challenged in open court.1224  

 
 
Personal communication with Victoria Gillick’s Solicitor reveals that he was not 

interested in taking on the case because of the moral controversy it touched upon.1225 

He was not a Roman Catholic and did not have any particular agenda on the issue of 

‘secret schoolgirl contraception’.1226 He stated that when he looked into the issues that 

Victoria Gillick was raising he found that there was no clear law regulating this 

topic. 1227  Nevertheless, he continued to support Victoria Gillick because he was 

intrigued by the legal questions she was raising.1228 Thus the success of Victoria Gillick 

reaching the courts is largely attributable to the serendipity of their meeting.1229  

 

The research undertaken in this thesis also uncovers that Victoria Gillick’s solicitor 

made a conscious decision to apply to the courts through the writ procedure rather than 

apply for a judicial review.1230 This was because a period of approximately two years 

passed before Victoria Gillick successfully received legal aid for her case.1231 This was 

beyond the three-month time limit of judicial review and thus any judicial review 

application would have been fruitless. 

 

                                                        
1224 Victoria Gillick, A Mother’s Tale (Hodder and Stoughton 1989) 211. 
1225 Personal communication with Victoria Gillick’s solicitor, John Clarke. (15th March 2014). 
1226 ibid. 
1227 Personal communication with Victoria Gillick’s solicitor, John Clarke. (15th March 2014). 
1228 ibid. 
1229 Personal communication with Victoria Gillick’s solicitor, John Clarke. (15th March 2014). 
1230 ibid. 
1231 Personal communication with Victoria Gillick’s solicitor, John Clarke. (15th March 2014). 
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Personal communication with Victoria Gillick’s solicitor makes clear that obtaining 

legal aid for the case was not straightforward.1232 Her initial application to the Law 

Society for legal aid was rejected because they stated the issues she was raising were 

not in the public interest.1233 After a two-year battle with the Law Society, they decided 

to grant Victoria Gillick legal aid.1234 This indicates that they had become convinced 

that the issues raised were in the public interest during this two-year time period. This 

is likely to have been as a result of the increasing amount of campaign work that was 

taking place that was being picked up by the media. Victoria Gillick’s solicitor also 

stated that the Law Society had made the decision to grant legal aid following a face-

to-face meeting with Victoria Gillick.1235 

 

Chapter Four referred to the work of Harlow, who appeared to suggest that the usual 

rules on legal aid were breached. Harlow argued that the intention behind legal aid at 

the time of Gillick1236 was to provide funds to an individual litigant who had serious 

issues which needed to be resolved.1237 The above observations also appear to indicate 

that the usual rule on legal aid were surpassed because of the public interest in the issues 

raised. Furthermore, the above discussion provides new information on how and why 

Victoria Gillick received an award of legal aid and thus has provided important 

contextual information regarding how Gillick1238 came into being. The recognition of 

the public interest in the case makes it likely the an agenda behind the litigation was to 

respond to a wider issue of public importance over and above resolving the individual 

                                                        
1232 ibid. 
1233 Personal communication with Victoria Gillick’s solicitor, John Clarke. (15th March 2014). 
1234 ibid. 
1235 Personal communication with Victoria Gillick’s solicitor, John Clarke. (15th March 2014). 
1236 [1986] AC 112. 
1237 Carol Harlow, ‘Gillick: A Comedy of Errors?’ (1986) 49 Modern Law Review 768, 775. 
1238 [1986] AC 112. 
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dispute between Victoria Gillick and the Wisbech and West Norfolk Area Health 

Authority. 

 

 

Conclusion 
 
Following the ‘legal archaeology’ study conducted in this chapter, it can be confirmed 

that Gillick1239 is an example of a ‘test case’. By examining the wider socio-historic 

context of Gillick,1240 it is clear that the litigation was brought about strategically as 

part of a wider agenda, to further the campaign against ‘secret schoolgirl contraception’ 

and prevent the decline of traditional moral standards towards family life. Therefore, it 

is suggested that Levin’s premise that Gillick 1241  is a ‘test case’ is correct. 1242 

Furthermore, the analysis in this Chapter incorporates new information into the 

narrative of Gillick. 1243  Moreover, it improves the accuracy of the narrative by 

correcting some of the existing knowledge, confirming any previously made 

assumptions and clarifying contradictions. Accordingly, this Chapter provides an 

important contribution to the historical record of the case.   

 

 

 

 
 
 
 
 
                                                        
1239 ibid. 
1240 [1986] AC 112. 
1241 ibid. 
1242 Jenny Levin, ‘Interested Parties’ (1985) Legal Action 10. 
1243 ibid. 
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Chapter Six - Macro-Level 
Observations 

 
 

Chapter Six argues that the ‘legal archaeology’ study of Gillick 1244 carried out in 

Chapter Five not only confirms that Gillick1245 is a ‘test case’ but explains that it also 

provides important information about ‘test cases’ more generally and the role they play 

in bringing social and moral issues into the legal and political agenda and in furthering 

campaign work. In Chapter Two, it was established that ‘legal archaeology’ 

methodology has wider implications beyond the case it examines. It was identified that 

‘legal archaeology’ enables us to answer ‘macro-level’ questions.1246  

 

Through an exploration of existing theories on ‘test cases’, it is argued that ‘test case’ 

litigation is not limited to one set definition. However, scholarly literature on ‘test 

cases’, as well as publications from organisations who actively pursue ‘test cases’, 

demonstrate that there are some common features. Taking into account the frequently 

occurring features of a ‘test case’ identified in existing literature and reflecting on the 

observations made in Chapter Five, which prove that Gillick1247 is a ‘test case’, Chapter 

Six evaluates what the author considers to be the key characteristics of a ‘test case’.  

 

                                                        
1244 [1986] AC 112.  
1245 ibid. 
1246 [1986] AC 112. 
1247 ibid.  
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The findings of Chapter Six should not be treated as purporting a set definition of a 

‘test case’, neither should the key characteristics identified be treated as an exhaustive 

list. Nevertheless, the examination conducted in Chapter Six provides a contribution to 

prevailing theories about test cases, in an era when the courts continue to be used for 

strategic purposes and alongside campaigns.  

 
 

What is a test case? 

 

'So far, no pattern emerges.'1248 

 

In contrast to other jurisdictions, the English legal system does not have a formal 

procedure for the pursuit of a ‘test case’.1249 As such, there are no set requirements as 

to what makes a case a test case or what the key characteristics are. There are therefore 

different approaches to pursuing ‘test cases’ and there is no universally accepted 

definition in English law. However, ‘test case’ litigation has played an important role 

in the English legal system, for the pursuit of moral, political and social questions. 

There are a number of instances in which the courts in England and Wales have been 

used by campaigners to respond to moral, political and social questions. Moreover, 

                                                        
1248  Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 61. 
1249 Civil Justice Council, ‘Improving Access to Justice through Collective Actions’ Developing a more 
Efficient procedure for Collective Actions’ Part 2  (November 2008) available at 
http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CCMQFjAA&url=ht
tp%3A%2F%2Fwww.ucl.ac.uk%2Flaws%2Fjudicial-
institute%2Ffiles%2FImproving_Access_to_Justice_through_Collective_Actions_-
_final_report.pdf&ei=- 
YGRVPqYKoWt7Ab3n4HAAQ&usg=AFQjCNHumpxyUXIjPuhfMmGwy-
0qCChH0w&bvm=bv.82001339,d.ZGU 
(accessed 17 December 2014). 
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there are a number of occurrences whereby campaigners have used the courts to further 

their own agenda.  

 

 

Scholarly Theories  

In the 1980s-1990s, scholars sought to examine the way that ‘test cases’ work and to 

clarify the meaning of this term.1250 Cooper has stated that a ‘test case is one which 

seeks to establish or clarify the law in an area where the law was previously unclear, 

the outcome of which will affect a significant number of people who are not parties to 

the action.’1251 However, other scholarly definitions have emphasised that ‘test cases’ 

are not limited to those cases that provide legal clarification. For example, Mnookin 

suggested that ‘test case’ litigation may provide an opportunity for moral discourse on 

difficult issues about which there is little consensus.1252 Therefore, he emphasised that 

‘test cases’ can also be about clarifying issues which are not necessarily legal in 

character and can provide a platform for moral debate on challenging matters.1253  

 

For example, Smith has argued that the courts now have an active role in influencing 

Government,1254 sometimes being an integral mechanism for policy-making on issues 

which have not been given adequate attention, 1255  and have become increasingly 

                                                        
1250 Carol Harlow and Richard Rawlings, Pressure Through Law, (Routledge, London, 1992); J cooper 
and R Dhaven, Public Interest Law (Basil Blackwell, Oxford, 1986); Tony Prosser, Test cases for the 
poor Legal techniques in the politics of social welfare (Child Poverty Action Group, London, 1983) 
1251 Jeremy Cooper, ‘Public Interest Lawyers in England and Wales’, in J cooper and R Dhaven (ed), 
Public Interest Law (Basil Balckwell 1986) 167. 
1252 Robert H. Mnookin, In the Interest of Children Advocacy Law Reform and Public Policy (Freeman, 
1985) 160. 
1253 ibid. 
1254 Roger Smith, ‘Experience in England and Wales: 
Test case strategies, public interest litigation, the Human Rights Act and legal NGOs’ available at 
http://www.essex.ac.uk/armedcon/story_id/000696.pdf 2 
1255 ibid. 

http://www.essex.ac.uk/armedcon/story_id/000696.pdf
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important to the development of areas of law which have been neglected by 

Parliament.1256 Moreover, Ghose has argued that test cases can be about establishing 

law, legal clarification and making a legal change but maintained that it can also be 

about securing other agendas relating to political, social and moral issues.1257 As was 

stated at the beginning of this thesis, this research took the term ‘test case’ as referring 

to a case that was brought about strategically as part of a wider agenda to develop a 

moral or social campaign.  

 

 
 
In their book, Pressure Through Law, Harlow and Rawlings, whose research has 

already been referred to in Chapter Four of this thesis, identified a wide range of 

examples where a ‘test case’ strategy has been adopted by interest and pressure groups 

or individual moral campaigners.1258 Despite being published over two decades ago, 

their work arguably remains the most comprehensive analysis of ‘test case’ litigation 

to date.  

 

 

 

 

                                                        
1256 Roger Smith, ‘Experience in England and Wales: 
Test case strategies, public interest litigation, the Human Rights Act and legal NGOs’ available at 
http://www.essex.ac.uk/armedcon/story_id/000696.pdf 2 
1257 Katie Ghose, Beyond the Courtroom A Lawyers Guide to Campaigning (Legal Action Group, 
London, 2005), Jonathan Montgomery, Caroline Jones and Hazel Biggs, ‘Hidden Law-Making in the 
Province of Medical Jurisprudence’ (2014) 77(3) Modern Law Review 343–378 
1258 Carol Harlow and Richard Rawlings, Pressure Through Law, (Routledge 1992) 
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Harlow and Rawlings 

In their analysis, Harlow and Rawlings stated that, ‘[t]he term ‘test case’ is used by 

lawyers in several senses’, 1259  and is ‘not always clear’. 1260  Accordingly, they 

suggested that the term, ‘may refer loosely to a case in which several litigants find 

themselves in a similar fact situation and put up one case to establish how the law 

affects every case…Or it may refer to a case brought to test the meaning of the law in 

a given area'.1261 Moreover, Harlow and Rawlings explained that cases could be used 

in conjunction with, or as a substitute for, political campaigning.1262  

 

 
Accordingly, Harlow and Rawlings provided an in-depth examination of how the courts 

in Great Britain have been targeted by campaigners and pressure groups, who have used 

them as a vehicle for gaining publicity and exerting pressure on law and policy 

makers.1263 They argued that this practice has a long history and identified that ‘test 

cases’ have facilitated legal and political advancements in Great Britain from as early 

as the eighteenth century.1264 They stated that '[t]he use of law by pressure groups to 

achieve reform and to establish rights may be as old as pressure groups themselves'.1265   

 

 
Through an analysis of the history of test case litigation, Harlow and Rawlings 

corrected the mistaken view that ‘test case’ activity began in Great Britain in the 1960s 

                                                        
1259 ibid 9. 
1260 Tony Prosser, Test cases for the poor Legal techniques in the politics of social welfare (Child 
Poverty Action Group, London, 1983) p3 
1261 Carol Harlow and Richard Rawlings, Pressure Through Law, (Routledge 1992) 9. 
1262 ibid 153. 
1263 Carol Harlow and Richard Rawlings, Pressure Through Law, (Routledge 1992). 
1264 ibid 5-6.  For a discussion of early test cases see Carol Harlow and Richard Rawlings, Pressure 
Through Law (Routledge 1992) Chapter 1, 12-61. 
1265  Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 12. 
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and that this development was as a result of the American civil liberties movement.1266 

They identified that in the eighteenth century, abolitionists used the courts to test the 

legality of slavery at common law. 1267  They referred to the case of Somerset v 

Stewart 1268  which concerned James Somerset, an escaped slave, who caught the 

attention of Granville Sharp, an individual who had given up his profession to dedicate 

himself to the abolition of slavery. 1269  In their analysis of the case, Harlow and 

Rawlings argued that Sharp was looking for an opportunity to test inconsistent views 

on the law on slavery and wanted to establish what the law really was; James Somerset 

was 'the perfect test case'.1270 The decision was considered by the media, the Great 

British public and Granville Sharp himself, to have ended slavery and it was reported 

that between 14000 and 15000 slaves had gained their freedom as a result of the 

decision.1271 However, Harlow and Rawlings made clear that even though this was a 

myth, these misconceptions were what gave the case resonance and enabled it to play 

a central role in the American anti-slavery movement.1272   

 

 

Harlow and Rawlings argued that, on the face of it, the case was a private dispute 

between two individuals. However, they revealed that behind these individual parties 

was a group of people whom did not have a direct interest in the case but were prepared 

to be involved with its organisation or funding.1273 They identified that Somerset’s 

                                                        
1266 ibid. 
1267 Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 12-17. 
1268 Somerset v Stewart (1772) 98 ER 499. 
1269 ibid. 
1270  Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 13, 17. 
1271 ibid 14. 
1272 Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 14. 
1273  ibid 14. 
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sponsors ‘acted as generous and philanthropic individuals’1274 and that counsel did not 

take any fee for their services.1275  

 

Thus, Harlow and Rawlings argued that 'the place of the courts in establishing political 

liberties was as well-understood by radicals and reformers as was its place in upholding 

authority by government and the establishment’.1276 They emphasised the importance 

of the case for the development of the abolition of slavery.1277 Granville Sharp was 

involved in setting up a pressure group, the Committee for the Abolition of the Slave 

Trade, for which he acted as the chairman.1278 This later became a well-organised 

lobby.1279 The case was a clear example of, what they call, ‘pressure through law’. They 

argued that it was a ‘test case’ because it was brought to establish what the law really 

was.1280  

 

 
Harlow and Rawlings also examined some of the campaign work for women’s suffrage, 

which took place across the end of the nineteenth century and the beginning of the 

twentieth century.1281 They explained that following some unsuccessful attempts to 

gain the attention and support of Parliament, Dr Richard Pankhurst, barrister and  

husband of well-known suffragette Emmeline Pankhurst,  persuaded the Manchester 

Suffrage Society to carefully prepare a ‘test case’. 1282 Their preparations involved 

writing letters to officials throughout the country requesting them to register women, 

                                                        
1274 Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 14. 
1275 ibid. 
1276 Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 17. 
1277 ibid. 
1278 Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 17. 
1279 ibid. 
1280 Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 14, 17. 
1281 ibid 22-25. 
1282 Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 23. 
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thus effectively endorsing the proposition that the word ‘man’ should also include 

‘woman’.1283 Therefore, thousands of women were persuaded to register in spite of the 

fact that some registration officers enforced a small fine for bogus claims. The strategy 

was that if a woman was struck off she was then encouraged to appeal the decision in 

the courts, resulting in judges forcibly addressing the issue of women’s suffrage. 

However, the court unanimously ruled against the suffragist argument and concluded 

that the word man in the Interpretation Act 1867 did not include a woman.1284 The 

reason for the courts decision was that women had always had legal incapacity and had 

always been barred from voting in Parliamentary elections.1285 This example resulted 

in Harlow and Rawlings stating that, in this instance, ‘[t]est cases proved to be a losing, 

not a winning strategy’.1286  

 

 

Accordingly, Harlow and Rawlings make clear that winning cases is not the sole object 

of every campaigner who goes to court.1287 Some groups are averse to winning, and 

those that do have winning as their main objective, may have different reasons such as 

compensation, precedents setting, law enforcement, punishment.1288 They emphasise 

that even if a case is unsuccessful in its outcome, the publicity gained can be extremely 

effective for developing a cause. Thus, they suggest that publicity is ‘nearly always 

present in the minds of campaigners and the question how this is best achieved comes 

high on their agenda'.1289 Indeed, Victoria Gillick achieved a great deal of publicity for 

                                                        
1283 ibid 23. 
1284 Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 23. 
1285 ibid 23. 
1286 Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 24. 
1287 ibid 158.  
1288 Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 169. 
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the issue of ‘secret schoolgirl contraception’ despite the fact that her case ultimately 

failed.  

 

 

Theories from Interest and Pressure Groups 

Interest and pressure groups and Non-Government Organisations actively undertake 

‘test cases’ as part of their campaign activity. For example, the mental health charity 

MIND have a Rights enforcement strategy and ideology.1290 Larry Gostin and MIND 

brought a series of test cases under the European Convention, which went on to 

influence the passing of the Mental Health Act 1983.1291   

 

‘Test cases’ have been used by the pressure group Liberty in order to clarify or develop 

an area of case law, either to establish rights or to reveal inequalities and to expose 

practices which are unfair or unjust, or which unlawfully infringe rights or personal 

liberties.1292  They argue that the case will generally be one which will attract publicity 

and will often be part of a campaign which is wider than the facts of the particular case 

itself.1293 Furthermore, they maintain that some ‘test cases’, due to their nature, link 

Liberty to a wider campaign and some test cases are sought because Liberty believes a 

particular area of law needs judicial scrutiny.1294  
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1292 Barbara Cohen and Marie Staunton, ‘In Pursuit of a Legal Strategy: The National Council for Civil 
Liberties’ in Jeremy Cooper and Rajeev Dhavan (ed), Public Interest Law (Basil Blackwell 1986) 296. 
1293 ibid 299. 
1294 Barbara Cohen and Marie Staunton, ‘In Pursuit of a Legal Strategy: The National Council for Civil 
Liberties’ in Jeremy Cooper and Rajeev Dhavan (ed), Public Interest Law (Basil Blackwell 1986) 296. 
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The Child Poverty Action Group has also had a test case strategy for many years. One 

of their primary activities as an organisation is to take on test cases which they believe 

will be able to improve the lives of families in poverty.1295 They state that their test 

cases seek to obtain a ruling on an untested point of law, or to overturn or confirm a 

prevailing judicial interpretation.1296  

 
 
 
The Public Law Project 

 In 2006, the Public Law Project published their research findings following a series of 

seminars on test cases.1297  The Pubic Law Project are a British charity which aims to 

improve access to public law remedies to those who are affected by issues such as 

poverty or discrimination who experience barriers to accessing legal remedies.1298 They 

suggested that a test case is often a leading case or a case which raises a practical rather 

than legal difficulty.1299 They summarised their position on test cases as follows: 

 

Cases which raise issues, beyond any personal interests of the 

parties in the matter, affecting identifiable sectors of the public or 

vulnerable groups; seeking to clarify or challenge important 

questions of law; involving serious matters of public policy or 

                                                        
1295 For further discussion see Tony Prosser, Test Cases for the Poor Legal Techniques in the 
politics of social welfare (Child Poverty Action group 1983).  
1296 http://www.cpag.org.uk/test-cases/about (accessed 12 November 2014). 
1297 http://booking.publiclawproject.org.uk/PastEvents.html (accessed 23 November 2014). 
1298 http://www.publiclawproject.org.uk (accessed 23 November 2014). 
1299 The Public Law Project, ‘Judicial Review and Test Case Strategies’ Seminar 1 minutes, 2  
http://www.publiclawproject.org.uk/documents/JRSeminarMin1_000.pdf (accessed 23 November 
2014). 

http://www.cpag.org.uk/test-cases/about
http://booking.publiclawproject.org.uk/PastEvents.html
http://www.publiclawproject.org.uk/
http://www.publiclawproject.org.uk/documents/JRSeminarMin1_000.pdf
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general public concern; and/or concerning systematic default or 

abuse by a public body.1300  

 

 
Moreover, the Public Law Project has suggested that a successful ‘test case’ is about 

the combination of an agenda, a point of law which is litigable and a campaign to bring 

the case to the forefront i.e. using the publicity machinery to push the specific 

agenda.1301 These features are useful in being able to identify a legal test case and again 

demonstrate that a test case will have an agenda which does not necessarily have to be 

concerned with the law. But since this must involve litigating a point of law, the issues 

raised must be capable of being heard in the courts. Therefore any social, moral or 

political agendas must be presented as a legal question, in a form where issues can be 

subject to litigation.  

 

The features of a ‘test case’ outlined by the Public Law Project can be identified from 

the ‘legal archaeology’ study undertaken in Chapter Five. Chapter Five demonstrated 

that Gillick1302 was part of a wider agenda to retain traditional family values. The issue 

of under-sixteen year olds accessing contraceptive advice and treatment without 

parental consent was one aspect of this agenda, and one that was capable of being 

framed as a legal question that could be litigated in the courts. This was brought to the 

fore through extensive campaigning and publicity.  

 

                                                        
1300 The Public Law Project, ‘Judicial Review and Test Case Strategies’ Seminar 2 minutes, 2 
http://www.publiclawproject.org.uk/documents/JRSeminarMin1_000.pdf (accessed 23 November 
2014).  
1301 ibid. 
1302 [1986] AC 112. 

http://www.publiclawproject.org.uk/documents/JRSeminarMin1_000.pdf
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The findings of the Public Law Project’s seminar series provided some welcome 

guidance and investigation into test cases. However their research was focused on 

analysing the meaning of a test case in the context of judicial review and it should be 

emphasised that a test case does not need to occur as a judicial review action. Indeed, a 

test case may also arise out of a traditional adversarial approach as was the situation in 

Gillick.1303  

 

Common Law Tradition 
 
The idea that that the judiciary should be impartial and independent was examined by 

Harlow and Rawlings in the context of ‘test case’ litigation and pressure politics.1304 

They argued that ‘test case’ litigation could put pressure on the idea that judges should 

arrive at a decision based on the facts and that they should not be influenced by other 

external factors.1305 Harlow and Rawlings identified that the adversarial court model 

was not designed for the strategic use of the legal process and maintained that strategic 

use of the courts could lead to questions of interest or standing. 1306  Thus they suggest 

that the individualist model of the legal process downplays issues of representation and 

representativeness.1307 However, they argued that some campaigners are not afraid to 

test the parameters of the rules on access to courts by trying to finding loopholes.1308 

As has been demonstrated in this thesis Victoria Gillick did not mind breaking the usual 

rules on access to courts when she and her solicitor made a conscious decision to apply 

via the writ procedure rather than via judicial review.  

                                                        
1303 ibid. 
1304 ibid 155-199. 
1305  Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 113. 
1306  ibid 113. 
1307 Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 153. 
1308 ibid 158. 
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Legal Aid 
 
Harlow and Rawlings identified that litigation is an expensive way to campaign. 1309 

Therefore, the availability of legal aid has been essential to the existence of some ‘test 

case’ including Gillick.1310 Thus, Harlow and Rawlings made clear that the legal aid 

system is antithetical to the use of the courts for campaigning purposes. She argued that 

this reinforces the image of the private law model of adjudication.1311 In the post-war 

period a comparatively generous legal aid scheme has helped to extend individual 

access to the courts. She identified that some groups have derived benefit from this but 

she makes clear that the scheme is biased against pressure group action.1312  

 

Accordingly she observed that ‘the obvious ploy for a group is to set up a 'frontman' 

eligible for full legal aid, effectively transferring much of the financial risk of litigation 

to the state. However, the philosophy behind the legal aid scheme is individualist and 

it has not encouraged group litigation. 1313  This appears to be what happened in 

Gillick,1314 where a number of organisations had sought legal action but the only person 

who made an appropriate frontman was Victoria Gillick; a Roman Catholic mother of 

five daughters. 

 

 

 

                                                        
1309 Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 152. 
1310 [1986] AC 112. 
1311  Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 114. 
1312 ibid 152. 
1313  Carol Harlow and Richard Rawlings, Pressure Through Law (Routledge 1992) 116. 
1314 [1986] AC 112. 
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Conclusion  
 

The literature that has been examined in this chapter shows that scholars that have 

already identified some common trends in ‘test case’ litigation and there is some 

emerging consistency in what is thought to be a ‘test case’. From the analysis 

undertaken it is clear that a ‘test case’ is generally concerned with more than the 

outcome of the individual case. The decision as to which party wins the case is often of 

less importance. Rather the motivation behind the case might be to advance a particular 

agenda or further a campaign. Some of the literature also indicated that some cases will 

be brought to enforce the law, clarify the meaning of the law, challenge the law or create 

new law. Moreover, it was also identified that a common feature of ‘test case’ litigation 

is the bypassing of rules on court procedure and an award of legal aid.  

 

Drawing together conclusions from the archaeological study of Gillick1315 in Chapter 

Five with existing theories from key thinkers on test case litigation, in addition to  

reflections from organisations who have their own test case strategies, the discussion 

in this chapter concludes with the authors view on the key characteristics of a test case: 

an agenda; a campaign; a point of law which is litigable; a frontman; funding such as 

legal aid and bypassing of court procedure.  

 
 

 

                                                        
1315 ibid. 
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Chapter Seven – Conclusion  
 

Concluding Remarks on Gillick 

 

This thesis has provided an examination of the landmark case of Gillick1316 using the 

methodology of ‘legal archaeology’ which, as far as the author is aware, has never 

previously been used to analyse this case. This thesis therefore undertook a micro-level 

analysis of the social and historical context of Gillick.1317 As a result of the discovery 

of previously unseen primary materials gained through archival and empirical research, 

in addition to autobiographical research, this thesis has explored beyond the ‘official 

account’ of Gillick1318 and had provided the ‘unofficial backstory’. 

 

This thesis has made clear that prior to Gillick,1319 there was uncertainty about whether 

doctors would be liable if they prescribed contraceptive treatment to an under-sixteen-

year-old as well as ambiguity regarding whether an under-sixteen-year-old was capable 

of understanding and thus participating in the decision-making process for 

contraceptive treatment.  

 

                                                        
1316 [1986] AC 112.  
1317 ibid. 
1318 [1986] AC 112.  
1319 ibid. 
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Furthermore, this thesis has revealed that the Gillick1320 litigation was representative of 

a wider social conflict that had been taking place during the 1960 and 1970s about the 

appropriate moral standards regarding sex and family life. Accordingly, it made clear 

that the issue of the availability of contraceptive advice and treatment to under sixteen-

year-olds without parental consent was the focal point of a national moral and social 

campaign known as the campaign against ‘secret schoolgirl contraception’.  

 

This thesis highlighted that the campaign against ‘secret schoolgirl contraception’ 

existed prior to Victoria Gillick’s own campaign work and identified that issue and was 

already being pursued by a number of other interested parties, including moral 

campaigner Valerie Riches and The Responsible Society. It also made clear that other 

organisations and individuals had attempted to undertake a ‘test case’ on the issue but 

had not been successful. In addition, it was suggested that the campaign group ‘Parents 

in Suffolk’ was instrumental in the occurrence of Gillick.1321 A lucky encounter with 

John Clarke, who went onto become her solicitor, gave her the legal support she needed 

as well as an award of legal aid. 

 

 

Moreover, this thesis suggested that Victoria Gillick’s action in the courts was not 

solely about the individual dispute she had with West Norfolk and Wisbech Area Heath 

Authority and the DHSS but was pursuing a wider agenda to combat ‘secret schoolgirl 

contraception’ and ensure that traditional values about sex and family life were upheld. 

                                                        
1320 [1986] AC 112. 
1321 ibid.  
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Thus, it suggested that the case was not only about the legality of the 1981 Department 

of Health and Social Security (DHSS) guidelines, 1322  but was a battleground for 

debating appropriate moral standards and for seeking legal approval or disapproval of 

liberal social changes. 

 

 

This thesis has provided evidence to support the view that Gillick1323 is a ‘test case’. It 

has demonstrated that there was a further agenda and made clear that that the courts 

were used as a vehicle to respond to a wider moral and social dispute as well as to 

clarify an ambiguous area of the law. Moreover, this thesis has corrected inaccuracies 

within the existing narrative of the case and has clarified an assumtion. Therefore, this 

thesis has improved the historical record of the case.  

 

 

Concluding Remarks on ‘Test Cases’ 
 
 
 
The ‘legal archaeology’ study of Gillick1324 has been used in this thesis to respond to a 

macro-level question. Chapter Six drew together conclusions from the ‘legal 

archaeology’ study of Gillick 1325  in Chapter Five with existing theories from key 

thinkers on ‘test case’ litigation  and argued that key characteristics of a ‘test case’ 

include an agenda; a campaign; a point of law which is litigable; a frontman; funding 

                                                        
1322 Family Planning Service for Young People, HN(81)15, Department of Health and Social Security, 
1981. 
1323 ibid.  
1324 [1986] AC 112. 
1325 ibid. 
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such as legal aid and bypassing of court procedure. Chapter Six also made clear that 

this should not be treated as having provided a set definition of a ‘test case’, neither 

should the key characteristics identified be treated as an exhaustive list. Nevertheless, 

it maintained that the examination conducted in Chapter Six provides a contribution to 

prevailing theories about test cases, in an era when the courts continue to be used for 

strategic purposes and alongside campaigns.  

 
 
 
 

Concluding Remarks on ‘Legal Archaeology’ Methodology 
 
 
The analysis of the landmark case of Gillick1326 conducted in this thesis demonstrates 

that ‘legal archaeology’ is an effective methodology for a micro-level case analysis. 

Chapter Two emphasised that the purpose of a ‘legal archaeology’ study is to formulate 

a better understanding of how and why a case came about, including ascertaining 

whether there were any strategic motivations or agendas in the creation of a case. 

Further, it also made clear that the new discoveries made by moving beyond the 

‘official account’ of a case and exploring a case’s ‘unofficial backstory’ improves the 

accuracy of the historical record of a case. 

 

Chapter Two outlined that only a limited number of case studies have used a clear ‘legal 

archaeology’ methodology and thus there is room to further explore the advantages and 

disadvantages of this type of research. This thesis has therefore provided an opportunity 

                                                        
1326 [1986] AC 112. 
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to consider whether the archaeological study of Gillick1327 carried out in Chapter Five 

adds to existing ideas about ‘legal archaeology’.  

 

From the analysis of Gillick1328 in Chapter Five, it is possible to assert that ‘legal 

archaeology’ is an effective methodology for the study of cases that are thought to be 

‘test cases’. The micro-level investigation it requires facilitate the discovery of the  

‘unofficial backstory’ and brings to light information that may otherwise have been lost 

or forgotten. Thus, this approach is important for confirming or previously made 

assumptions about case and for improving the accuracy of the historical record of the 

case. Accordingly, the lack of a set framework to follow ensures that unexpected 

discoveries can be made. 

 

However, it is clear that the analysis in Chapter Five was only possible due to the 

discovery of unseen primary materials thorough empirical and archival research. 

Moreover, it was only possible to confirm that Gillick1329 is an example of a ‘test case’ 

because of this discovery. Thus, a disadvantage of ‘legal archaeology’ is its reliance on 

serendipity; it will not always be possible to discover new information for every case a 

scholar wishes to investigate. Nevertheless, where the discovery of new information is 

possible, a better understanding of a case can be developed and important conclusions 

can be drawn. Therefore it is suggested that scholars should not be discouraged from 

engaging with ‘legal archaeology’. Accordingly, this thesis purports that ‘legal 

                                                        
1327 [1986] AC 112. 
1328 [1986] AC 112. 
1329 [1986] AC 112. 
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archaeology’ should be adopted by scholars who wish to better understand the 

complexities of an individual case and by those who are wiling to ‘dirty their hands’.1330   

 

This thesis suggests that a ‘legal archaeology’ study does not denote the end of the 

story. It is still possible that unseen ideas and sources can be uncovered which may 

challenge or develop the conclusions made. There is a further range of materials that 

were uncovered through the empirical and archival research undertaken in this thesis. 

These sources concern the happenings of Gillick1331 after the High Court judgment 

which could provide an insight into how and why the case appeared in the Court of 

Appeal and the House of Lords. Thus, there remains further research to be done. The 

historical record of Gillick1332 is not yet complete. 

 

 

 

 

 

 

 

 

 

 

                                                        
1330 Paul A Lombardo, ‘Teaching Health Law, Legal Archaeology: Recovering the Stories behind the 
Cases’ (2008) Journal of Law Medicine & Ethics 179, 182.  
1331 [1986] AC 112. 
1332 ibid. 
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