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ABSTRACT
This article considers case law concerning decisions of contempt of court in the context of insurance claims litigation. From slow beginnings in the first reported case from 2006, a clear strategy of use of contempt as an additional remedy against insurance fraud has developed over time, with increasing harshness in judicial treatment. The article considers judicial dicta reinforcing the contempt of court narrative with the social interest of a functioning insurance market, as presented by insurers in proceedings, and identifies some apparently unforeseen consequences of merging the judicial and insurance narratives in supporting decisions on contempt of court. The conclusion is that the area is ripe for consideration of best practice and clear guidelines as there may be opportunity for abusive practices.
[bookmark: _Toc532891746][bookmark: _Toc532911085][bookmark: _Toc532911086]Introduction
This article considers the use of contempt of court in insurance fraud cases and identifies a propensity among judges to adopt the insurers’ narrative of widespread fraud as a rationale for imposing extended committals for fraudulent insurance claims. Recognising that committal for perjury takes place to protect the integrity of the justice system, the article questions the appropriateness of adding the insurance context as aggravating narrative and seeks to identify the limits appropriate to such contextualisation.
[bookmark: _Ref13750096]Insurance is a phenomenon universally present in our society, and insurance premiums are part of the budget of all households and businesses, large and small.[footnoteRef:1] Insurers have identified insurance fraud as a significant factor causing insurance premiums to rise, and cite studies demonstrating that insurance fraud is widespread and that there is an unfortunate mentality of regarding insurance fraud as a victimless crime. The temptation is for an insured who has paid insurance premiums for years to finally get something in return by exaggerating or inventing a claim. Local news may report the exposure of fraud rings involving non-existent or contrived car crashes, with perhaps the involvement of colluding lawyers or medical professionals in supporting the claim. A pro-active stance on the part of the insurance industry has resulted in the creation of the Insurance Fraud Enforcement Department (IFED), essentially a dedicated police unit established in 2012, funded by insurance companies and dedicated to dealing with insurance fraud allegations.[footnoteRef:2] Government action in the form of the interim and final reports of the Insurance Fraud Task Force is resulting in further changes in society’s approach to insurance fraud.[footnoteRef:3] Legislative change, at a time when parliamentary time is precious, was dedicated to the Civil Liability Act 2018 which caps compensation and precludes settlement of cases without medical evidence.[footnoteRef:4]  [1:  The author was greatly inspired for the subject of this article by a lecture given at Southampton on 19 February 2014 by Professor Mark Button, University of Portsmouth, entitled “From 'Shallow' to 'Deep' Policing: 'Crash-for-Cash' Insurance Fraud Investigation in England and Wales and the Need for Greater Regulation”. Gratitude is also owed to Professor John Lowry, Professor Andrea Lista, Professor James Davey, Dr Harry Annison and the anonymous reviewer for their respective roles in shaping the text. The author claims sole responsibility for any remaining errors.]  [2:  For a critical review see Stephen Evans, Victim Inequality and Offender Impunity: The Asymmetric Outcomes of Motor Insurance Fraud, PhD thesis, University of Portsmouth, 2018, available at https://researchportal.port.ac.uk/portal/files/11141005/Thesis_Final_Version.pdf (accessed on 11 July 2019).]  [3:  IFTF web page with links to interim and final reports: https://www.gov.uk/government/groups/insurance-fraud-taskforce (accessed on 11 September 2018). For an academic overview of the policing aspects of insurers’ pursuit of fraud investigations, see the work of Mark Button, in particular Mark Button & Graham Brooks (2014): From ‘shallow’ to ‘deep’ policing: ‘crash-for-cash’ insurance fraud investigation in England and Wales and the need for greater regulation, Policing and Society, DOI: 10.1080/10439463.2014.942847. See also the Final Report of the Insurance Fraud Task Force, January 2016, available at https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/492980/PU1817_Insurance_Fraud_Taskforce.pdf (accessed 20 January 2016).]  [4:  The Act received Royal Assent on 20 December 2018.] 

[bookmark: _Ref13750508][bookmark: _Ref13748356]In the civil courts, insurance fraud has for the most part remained a contractual matter, subject only to remedies under the insurance policy itself. The insurance contract law on claims fraud developed slowly over time and was tinged with uncertainty, not least as a result of the confusion around the meaning of ‘good faith’ in the post-contractual insurance context.[footnoteRef:5] The significant developments in the law of fraudulent insurance claims in mid- 2016, with the Supreme Court considering the scope of the definition of such claims[footnoteRef:6] and the Insurance Act 2015 crystallising the remedy established by precedent,[footnoteRef:7] now leave contractual aspects of such frauds well defined compared to their state in the last several decades. The topic of this paper is not those reforms. While insurance contract law still suffered from inertia and uncertainty, closely related developments took place which have largely flown under the radar. The insurance industry, keen to engage also the judicial system in suppressing organised efforts at systematic false insurance claims, began using other judicial mechanisms as an auxiliary remedy to that available under the policy, not least exemplary damages[footnoteRef:8]  but also private prosecutions.[footnoteRef:9] At this time, it is difficult to say which of the measures listed here will have a lasting impact and continuing deployment, but combined, they show how seriously the insurance industry takes fraud. [5:  See eg Howard Bennett, “Mapping the doctrine of utmost good faith in insurance contract law” [1999] LMCLQ 165 and Margaret C Hemsworth, “The fate of ‘good faith’ in insurance contracts [2018] LMCLQ 143.]  [6:  Versloot Dredging BV and another v HDI Gerling Industrie Versicherung AG and others (The “DC Merwestone”) [2016] UKSC 45, [2016] 2 Lloyd's Rep. 198.]  [7:  Insurance Act 2015, section 12.]  [8:  See further Katie Richards, ‘Where next after Versloot? The problem of wholly fraudulent insurance claims’, presented at Society of Legal Scholars Conference at Queen Mary College, University of London, September 2018.]  [9:  The rising use of private prosecutions of fraud has been critically assessed by C. Lewis, G. Brooks, M. Button, D. Shepherd, A. Wakefield,  ‘Evaluating the case for greater use of private prosecutions in England and Wales for fraud offences’, International Journal of Law, Crime and Justice. Vol 42(1), March 2014, pp  3-15.] 

This is the socio-political background to the rise in contempt of court cases originating from cases involving insurance fraud. The use of contempt of court proceedings as a countermeasure to fraudulent insurance claims arose in the late 2000s and is now established practice. The existing procedural framework was in place with safeguards and standards, and required little adaptation to serve the purpose. This article reviews the case law, reported and unreported. The cases in themselves are relatively simple, and the trajectory of development unidirectional, in particular because – as will be discussed – the aims and ideologies of the insurance industry and the judiciary in this regard overlap and mutually enhance each other. The evaluation of the cases will identify potential pitfalls for the unwary judge. On a level of principle and policy-making, the identification of this line of cases permits the conclusion that there is now a tool at the disposal of insurers that alters the balance of power and the structure of remedies, broadly defined, under the insurance contract. It goes to one of the most fundamental principles in the common law, habeas corpus, and judicial caution should be exercised in deploying it in support of what is at its root a contractual matter.
[bookmark: _Toc532911087]Insurance law and fraudulent claims
It is intrinsic to the insurer’s business model that moral hazard must be eschewed, and if the insurer has failed to do so before entering into the contract, it must seek to enforce that same principle by other means. A first option, with a tendency to result in “hard cases”, is to pursue other contractual defences.[footnoteRef:10] Another option always available to insurers in the primary litigation, providing a minimum of resistance, is to sit back and put the claimant to proof of the element of its claim, and to allow the judge to draw the inference of fraud without any such pleading.[footnoteRef:11] That said, the wider policy requirement to reduce successful insurance fraud provides a powerful impetus for taking positive action, not confined to the four corners of the insurance contract. Financially, large numbers of fraudulent claims are an unacceptable status quo to the insurers: fraudsters represent a collective threat to the insurance business model which relies on low advance premiums[footnoteRef:12] and few large pay-outs only to particularly unlucky insureds; in particular in consumer insurance. Fraud is also a socially undesirable phenomenon on which the government has seen fit to take action in the form of the Insurance Fraud Taskforce.[footnoteRef:13] A situation with large numbers of insurance claims must be curbed one way or another[footnoteRef:14] – whether by improving the safety culture or conditions, by ceasing to offer cover for such risks[footnoteRef:15] or by ensuring that there is no duty to pay the indemnity as a result of terms and conditions of the policy. Unilateral measures by insurers might include refraining from bolstering income by selling claims data to claims managers[footnoteRef:16] or leaving the no-claims bonus untouched until fault for an accident is established.[footnoteRef:17] Insurers are compelled by duties to shareholders as well as honest premium payers, as well as the wider social role of insurance as a safety net, to seek to reduce the size and frequency of fraudulent claims. [10:  See for example Macaura v Northern Assurance Co Ltd [1926] AC 619 at page 625, where it is stated that charges of fraud and dishonesty had failed at the arbitration stage. It is an open question to what extent such allegations may influence the court in the dispensation of justice.]  [11:  As held in Kearsley v Klarfeld [2005] EWCA Civ 1510.]  [12:  Some forms of insurance, notably motor insurance, are underwritten at a loss in reliance on a return on the investment of premiums (‘float’) over time.]  [13:  The Taskforce released its Final Report with recommendations in January 2016.]  [14:  Incidentally this observation applies equally to claims legitimate, hopeful or fraudulent.]  [15:  With unfortunate social consequences. For example motor insurance and home insurance are fundamentals of UK life, and health insurance is essential in the US.]  [16:  See https://www.telegraph.co.uk/finance/personalfinance/insurance/motorinsurance/8615501/Dirty-secret-of-car-insurers-selling-accident-victims-details-to-no-win-no-fee-lawyers.html (accessed on 28 February 2019).]  [17:  The use of a claims management company is often the financially sensible consumer choice, if pursuing the claim for a no-fault accident through the consumer’s own insurer means losing the no-claims bonus.] 

[bookmark: _Ref13748486]Substantive contract law provides that an insurance claim that is wholly invented or exaggerated is forfeit in its entirety, not just insofar as it is affected by falsehood.[footnoteRef:18] From 2001 to 2016,[footnoteRef:19] any genuine claim supported by fraudulent evidence was also forfeit, and once a claim was tainted by fraud, the fraud could not be withdrawn.[footnoteRef:20] However, there is also authority to the effect that any contractual remedies flowing from insurance fraud cease upon the commencement of litigation, meaning that subsequent statements do not qualify as fraudulent insurance claims under the policy.[footnoteRef:21] While insurance contract law duties therefore end at the start of litigation, that is only the start of the enforcement of those duties.[footnoteRef:22] [18:  The rule is said to be based on a common law rule on insurance fraud. It is explicitly punitive to serve as a deterrent – “The fraudulent insured must not be allowed to think: if the fraud is successful, then I will gain; if it is unsuccessful, I will lose nothing.”, The Star Sea [2001] UKHL 1, [2001] 1 Lloyd’s Rep 389 at [62]. As pointed out by Davies & Richards, the rule is not a deterrent against wholly invented claims, where the insured does indeed lose nothing; James Davey, and Katie Richards, ‘Marine insurance for the 21st Century: a quality obligation for insurers’, Cambrian Law Review (2013) 44, pp. 33-49. ]  [19:  That is, between the judgments in Agapitos and others v. Agnew [2002] EWCA Civ 247, [2002] 2 Lloyd's Rep. 42 and Versloot Dredging BV and another v HDI Gerling Industrie Versicherung AG and others (The “DC Merwestone”) [2016] UKSC 45, [2016] 2 Lloyd's Rep. 198.]  [20:  Direct Line Insurance Plc v Fox [2010] Lloyd's Rep. IR 324]  [21:  A claim in litigation is not affected by fraudulent conduct. In Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] UKHL 1, [2001] 1 Lloyd’s Rep 389 the House of Lords drew the line at the commencement of litigation, holding that fraud taking place at the litigation stage did not give rise to the remedy of forfeiture of the claim. That is because procedural tools and duties take over upon the commencement of litigation – most obviously the exposure to accusations of perjury and the disclosure duties incumbent on a party to litigation. Instead, the insurer must rely on procedural remedies such as orders for disclosure and rules surrounding perjury. As a result, the insurer technically lacks a contractual remedy for fraud post-dating litigation. The same applied to a settled insurance claim per Direct Line Insurance Plc v Fox [2010] Lloyd's Rep. IR 324, but there is arguably no longer space for application of this rule, following Versloot.]  [22:  The chronology of an insurance claim is that it is presented to the insurer by the first party or sometimes a third party of law and policy permit. Fraud may become evident already at this stage. Insurers may simply reject the claim and take no further action. If the insured, or the third party, pursues the claim, insurers may opt to defend it using some contractual defence; or put the claimant to proof of the facts, or may put in evidence facts that indicate fraud. It is at this stage, in litigation, that the fraudulent statement must be made for it to be subject to contempt of court rules.] 

It will be shown in the following that insurers have perceived the need for an additional enforcement tool at the post-litigation stage, and have developed that tool through the rules of contempt of court, independently from the civil insurance claims forfeiture rule. This usage was approved by the Supreme Court in Summers v Fairclough Homes[footnoteRef:23] following a groundswell of cases to be reviewed in the following. The rules on contempt of court for insurance are the same as generally under the Civil Procedure Rules, and it is only incidentally that insurance cases may contribute to the development of that body of law. However, the cases brought by insurers and their reception by the judiciary demonstrate that there has been a felicitous marriage of purposes resulting in judicial adoption of the insurer’s case theory as support for committal for contempt. [23:  Endorsed in principle by the Supreme Court in Summers v Fairclough Homes Ltd [2012] UKSC 26, [2012] WLR 2004 esp at [61].] 

[bookmark: _Toc532911088]Contempt of court in insurance cases: the judicial decision points
The law on fraudulent insurance claims is not at issue;[footnoteRef:24] nor is the law on contempt. Bringing them together is the innovation. A series of cases will be explored to evidence the trend and its features. Existing case law – much of which unreported and never before analysed – will be reviewed with a view to describing the judicial reception of such cases and the stated justifications for the approach adopted.[footnoteRef:25] [24:  Although it was not settled at the time the series of cases to be discussed began to emerge. For the position in more uncertain times, see Johanna Hjalmarsson, ‘The law on fraudulent insurance claims’, Journal of Business Law, 2013(1), 103-117.]  [25:  The aim here is limited to considering the use of the tool in the insurance claims context. For the more general picture, readers are referred to the standard works on the theory and practice of contempt of court, not least Londono et al, Arlidge, Eady & Smith on Contempt, 5th ed (Croydon: Thomson Reuters (Professional) UK, 2017); Borrie & Lowe, The Law of Contempt, 4 ed (London: LexisNexis, 2010).] 

It should be noted here that what is being considered here is not an onslaught or groundswell of cases. Rather it is a new phenomenon in litigation. A review of all available decisions demonstrates that there were two reported decisions[footnoteRef:26] in 2006, one in 2008, one in 2009[footnoteRef:27] and thereafter a handful of decisions in each year from 2011 onwards.[footnoteRef:28] Statistical endeavours are confounded by a number of factors which mean that the numbers are a poor indication.[footnoteRef:29] Thus the decisions include split decisions in the same litigation concerning the various decision points.[footnoteRef:30] They include decisions against a single, multiple or occasionally a large number of defendants participating in the same fraud, and may involve more than one allegation of contempt by the same defendant. Nor are the numbers indicative of the insurers’ internal processes in deciding whether a case should be brought forward following the civil litigation.[footnoteRef:31] The cost of proceedings means that a significant degree of selectivity may be assumed to operate at this stage.[footnoteRef:32] Further, some cases appear on their face to be between private parties, because they arise from a personal injury claim and the ostensible contempt claimant is the insured with the insurer present only as the funder of the litigation – but without such funding, the litigation would not take place as the insured[footnoteRef:33] is unlikely to have much interest in contempt proceedings. Another emerging trend has not been considered here, namely cases involving local authorities or NHS trusts as the primary defrauded entity,[footnoteRef:34] in which an insurer may also be involved as the relevant deep pocket behind the litigation. The final confounding factor is selectivity in reporting. It may be that there are further, unreported decisions, in particular where insurers have been unsuccessful.[footnoteRef:35] [26:  Reported decisions is defined for present purposes as decisions available in full on www.lawtel.com. ]  [27:  The decisions from 2008 and 2009 are from the same litigation.]  [28:  There were four decisions in 2011, three in 2012, four in 2013, eight in 2014, six in 2015, ten in 2016, nine in 2017, six in 2018 and four to date in 2019 (19 July 2019). If averages are meaningful, that is an average of 6.25 reported decisions in the full years from 2011 to 2018.]  [29:  There are no official statistics, neither from insurers nor from the judicial system on the numbers of cases involved.]  [30:  See further in the following.]  [31:  This would make for a very interesting empirical study.]  [32:  Some potential influencing factors are considered below.]  [33:  This will in many instances be a private person who has been unfortunate enough to be in a motor accident. At least in some proportion of cases, human psychology will tend towards preferring to simply forget about the claim fraudulently brought against them.]  [34:  The numbers here are even smaller, though it is fair to describe it as an emerging trend.]  [35:  Where insurers are successful in securing a contempt decision, there are business incentives to in publicising it for deterrent effect which also means that it is more likely to be reported.] 

Many of the claims to be discussed in the following are rooted in motor accidents and therefore relate to destroyed property or personal injury. They were originally tort claims, made by the insured or a third party against an insurer who in the course of investigation of the claims has perceived the pungent whiff of fraud.[footnoteRef:36] As a result of witness statements made in the civil proceedings, at the end of those proceedings the insurers have taken further action in the form of contempt proceedings against the claimant or a witness. Other claims are pure insurance claims where the direct insured under an indemnity policy has submitted forged evidence. Each type of claim is subject to forfeiture in the substantive proceedings albeit under very different frameworks and on different conditions.[footnoteRef:37] The derivation of the original claim is of reduced importance; the analysis here is based on an investigation into all reported contempt cases with an insurance connection. The lowest common denominator of those cases is quite simply that an insurer is the contempt applicant/claimant. This lowest common denominator is not unimportant: the insurers have the initiative at this stage and have, in these particular cases, seen fit to go on the offensive against fraud by adding to the contractual fraudulent claims remedy exacted in the contractual proceedings. Habitual fraudsters instigating insurance claims rings by deceptive practices are less commonly defendants in these cases, simply because they are likely to instead be prosecuted by the authorities for a criminal offence under the Fraud Act 2006, the Proceeds of Crime Act 2002 or some other statute, or indeed for conspiracy to commit a crime of fraud.[footnoteRef:38]  [36:  For an example of use in personal injury claims cases: see Brighton & Hove Bus & Coach Co Ltd [2011] EWHC 2504 (Admin).]  [37:  Insurance claims under good faith rules, and tort claims under the CPR following Summers v Fairclough Homes [2012] UKSC 26, [2013] Lloyd's Rep. IR 159. The Criminal Justice and Courts Act 2015, section 57 now achieves this result in cases of ‘fundamental dishonesty’. See further Gerald Swaby, ‘Cheek by jowl: Fraudulent insurance claims and the counter measures enacted in personal injury cases’ (2015) 27 ILJ 15.]  [38:  By way of example, R v McKenzie [2013] EWCA Crim 1544.] 

A point on terminology must be made - there are invariably different sets of proceedings at issue so that the same person may first be the claimant or indeed a witness in the insurance contract action, then the defendant or respondent in the contempt proceedings. The insurers will be first the defendant in the civil action, then the applicant in the permission to pursue the contempt proceedings. To avoid confusion it will be expedient to refer to the parties in the following not by their procedural role, but by their substantive role as insurance claimant and insurer; or indeed by name.[footnoteRef:39] [39:  Judges also come across this problem. See footnote 1 in the judgment in A. Barnes v Seabrook [2010] EWHC 1849 (Admin), which sets out the correct terminology: “There seems to be some confusion about the correct nomenclature for the person making the application (claimant/applicant) and the alleged contemnor (defendant/respondent). I have used claimant and defendant. But see Practice Direction to RSC Ord. 52, paragraph 2.5.”] 

There are various forms of contempt that may be relevant to an insurance claim. What an insurance lawyer would refer to as a wholly invented claim might arise from the deliberate engineering of a motor accident and claiming from insurers in respect thereof. Exaggerating a claim or using ‘collateral lies’[footnoteRef:40] may amount to interference with the administration of justice,[footnoteRef:41] as may the making of a false statement in proceedings. For the latter, contempt of court proceedings may be commenced under the Civil Procedure Rules against any person who “makes, or causes to be made, a false statement in a document verified by a statement of truth without an honest belief in its truth.”[footnoteRef:42] The use of statements of truth is equally set out in the Civil Procedure Rules.[footnoteRef:43] Procedural matters are set out in Part 81, in particular Chapter III, Committal for Interference with the Due Administration of Justice. Permission from a High Court judge must be sought where the contempt took place before a lower court. Contempt proceedings result in purely criminal sanctions, including imprisonment, with an immediate or suspended sentence, or a fine. The maximum sentence is two years’ imprisonment.[footnoteRef:44] [40:  Per Versloot Dredging BV and another v HDI Gerling Industrie Versicherung AG and others (The “DC Merwestone”) [2016] UKSC 45, [2016] 2 Lloyd's Rep. 198. It is noteworthy that while collateral lies no longer fall within the common law definition of a fraudulent insurance claim, it may still be subject to rules on contempt of court.]  [41:  As in Aviva Insurance ltd v Nazir and another [2018] EWHC 1296 (QB).]  [42:  CPR Part 32 section 14.]  [43:  Part 22.]  [44:  Contempt of Court Act 1981, s 14(1).] 

[bookmark: _GoBack]In what follows, four ‘decision points’ in the contempt of court process will be considered. These are: the correct vehicle for bringing contempt proceedings; permission to bring contempt proceedings; the issue of contempt itself; and the sentence appropriate to an established instance of contempt of court. The judicial attitudes demonstrated at each point will be considered. It will be seen that judges are enthusiastically brought on board with insurers’ strategy. The contempt of court context causes them, rightly, to consider the offences at issue as blameworthy, serious and worthy of penalty. Particularly attention will be paid to the judicial treatment of the insurance context of the contempt of court application: far from being insulated therefrom, judges frequently note the social destructiveness of wide-spread fraudulent insurance claims practices. Both of these contexts incentivise the judges to take the offence seriously, as well as their own official role in providing an adequate response. Judicial attitudes as evidenced by reasoning will be discussed and contextualised by insurer strategy. The purpose here is to highlight points where judges have adopted explicit reasoning, ancillary to the actual contempt of court matter – in itself a very serious one that arguably needs no moral reinforcement – relating to the integrity of the insurance markets, and where the fraudulent insurance claims context appears to have supplied moral support for the judicial decision.[footnoteRef:45]  [45:  See for a similar approach but based also on qualitative interviews with senior judges Harry Annison, ‘Interpreting the politics of the judiciary: the British senior judicial tradition and the pre-emptive turn in criminal justice’, Journal of Law and Society, (2014) 41(3), 339-366.] 

[bookmark: _Toc532911089]Decision point one: the competent body and the public interest
Judicial decision points one and two represent the same stage in proceedings, namely where contempt of court first becomes an issue in the County Court, and permission to proceed. It is convenient to separate procedure from substance. The first decision point concerns the modality of commencement of proceedings. The most important part of the framework here is CPR r 81.18,[footnoteRef:46] on false statements. While false statements made in the context of proceedings are not pertinent to the liabilities under the insurance policy,[footnoteRef:47] sworn statements made before the commencement of proceedings and brought to the court may well be. The County Court, where many minor insurance claims are heard, does not of itself have a wide jurisdiction to decide contempt cases.[footnoteRef:48] According to CPR r 81.18, an application to engage the contempt of court jurisdiction of the High Court may be made by the Attorney General or with the permission of the Court dealing with the relevant proceedings. In the County Court, permission by a single judge of the High Court is required, unless the application is made by the Attorney General.[footnoteRef:49] [46:  In force on 1 October 2012. Mostly similar rules were previously contained in other orders.]  [47:  The Star Sea.]  [48:  See Arlidge, Eady & Smith on Contempt 5th ed at 13-87 et seq.]  [49:  See further Arlidge, Eady & Smith on Contempt 5th ed at 15-77.] 

The County Courts are the most important venue for the substantive fraudulent insurance claims, and therefore it matters greatly to insurers that permission to proceed should be the decision of an accessible authority with a minimum of time and cost expended. Each route has its own implications in terms of costs and the time it may take to pursue the claim. For contempt of court to become a valuable additional sanction for insurers faced with fraudulent claims, it was important that proceedings be cheap and efficient.[footnoteRef:50] [50:  The cost implications from insurers’ perspective are discussed further below under XXX.] 

The question of jurisdiction to give permission has now been resolved by the CPR r 81.13, but there were for some time conflicting authorities.[footnoteRef:51] What is of interest here is not so much the resolution itself, although it is noted that it has the character of opening the door to such proceedings, but the judicial dicta from these authorities that emphasise the insurance market issues at stake. [51:  Kirk v Walton: single HC judge, Brighton & Hove Bus Coaches v Brooks: Divisional Court, Barnes v Seabrook: Divisional Court; resolved by Tariq Ali v Kayne (CA) and the CPR r 81.13(d) in favour of a single High Court judge.] 

The earliest available case of use of contempt of court by insurers appears to have been Humphries v Matthews, a pair of decisions from the Liverpool County Court.[footnoteRef:52] There was at this initial stage a question as to how to proceed and whether there was a public interest. The claimant’s claim in a motor insurance case, where the defendant was supported by his insurers,[footnoteRef:53] was rejected as being an attempt to obtain money by deception.[footnoteRef:54] In the second decision, the judge considered whether to refer the case to the Attorney General for prosecution for contempt. The defendant and his insurers did not need to apply to the High Court, because the judge decided to refer the matter to the Attorney General for consideration. Such reference was held to be proportionate. Insurers on this occasion appear to have preferred reference to the Attorney General, to making the application themselves.  [52:  While the case is unreported, both decisions are available on Lawtel as Humphries v Matthews, Recorder Andrew G. Moran QC, 16 June 2006, Lawtel AC0112155CC and Humphreys v Matthews, Recorder Andrew G Moran, 23 June 2006, Lawtel AC0112312CC.]  [53:  See para 82 of judgment Humphries v Matthews, 16 June 2006, fn 41.]  [54:  Its discussion of the applicable standard of proof has been cited in subsequent cases, although one view is that it has now been superseded by the Child Protection Cases, see Johanna Hjalmarsson, 'The Standard of Proof in Civil Cases: An Insurance Fraud Perspective' (2013) IJE&P 47-73.] 

The reasoning of the judge considers the severity of the falsehoods, as is appropriate in considering contempt of court. Unlike in some subsequently reported cases,[footnoteRef:55] there is no reference to the social impact of insurance fraud. However, the judge does consider what in a civil insurance case would be recognised as the distinction between wholly fraudulent and fraudulently exaggerated cases, holding that for the purpose of contempt of court they are quite the same: [55:  See further sub.] 

“the claimant, on my findings, did not invent an accident. The accident in fact occurred. It is not a staged accident and therefore it is not of the same order of seriousness as those cases where there is a completely staged incident for the purposes of claiming compensation. I accept that there is that distinction, but it by no means diminishes the seriousness of this case”[footnoteRef:56] (emphasis added) [56:  Humphreys v Matthews, fn 41, at [6].] 

Accordingly the case was referred to the Attorney General for a decision on whether to pursue the insurance claimant for contempt. The route was in principle available, and would have been preferable to insurers given reduced litigation costs. However, there appears to be no further reported court decision in the case, which may mean that the AG decided against prosecution. The – to insurers – more attractive route may thus have proved unavailable in practice. If so, this may have influenced the subsequent strategy of insurers to seek permission from the High Court.
In Humphries, insurers had made no application to the High Court, pending the decision of the judge. It gradually became clear that while it would presumably have offered costs savings, the Attorney General route was not viable. In order to take charge of proceedings, insurers needed a way to autonomously pursue proceedings in their own capacity, or on behalf of their insured. Where the judge referred the matter to the Attorney General for consideration, the procedure contained an additional filter: it is the Attorney General who then decides, according to the guidelines and policy grounds applicable to that body’s procedure, whether the application is to be made.[footnoteRef:57] [57:  Such decisions are not the subject of this article.] 

Given procedural rules at the time, circumventing the Attorney General required permission from the Divisional Court. This in turn required the class of case to be of sufficient public policy interest to occupy court time. That assessment was made in A. Barnes t/a Pool Motors v Seabrook.[footnoteRef:58] This was a decision on three conjoined applications on what judicial body must take the decision to permit proceedings for a contempt of court committed in the County Court, and whether reference to the Attorney General was necessary. The Divisional Court permitted the proceedings, holding that the Attorney General’s involvement should not be necessary for policy reasons. Before setting out the ratio and deciding the individual cases,[footnoteRef:59] the Court set out the policy concerns involved. It did so by quoting at length the solicitor representing the claimant’s insurers. The arguments in favour of allowing the pursuit of the defendants for contempt were: [58:  Barnes v Seabrook [2010] EWHC 1849 (Admin), [2010] ACD 87.]  [59:  Two approvals, one rejection.] 

“To act as a deterrent. Insurance fraud is endemic. The reason for that is that many perpetrators perceive it to be a victimless crime for which the penalties of being caught are negligible. The advent of accident management companies and no win no fee lawyers mean that all the fraudsters need to invest in their fraud is a day of their time at trial (if the case goes that far). Hitherto, if their fraud is exposed, they merely walk away from the litigation unscathed, any adverse costs being met by their ATE LEI. The fact […] indicates the contempt for which the civil justice system is currently held by fraudsters. The perceived unwillingness of the civil courts to punish litigants who abuse their process deceitfully is itself a factor that perpetuates the rise of fraudulent claims.
To raise awareness of the QBD judiciary of the sorts of demands being placed on the Circuit judiciary. I submit that the Lists […] are clogged up with fraudulent motor claims. Unless and until some of the fraudsters lose more than a day of their time at court, and until that fact begins to filter down to grass roots level where such claims germinate, then the status quo is unlikely to change.
To raise public awareness. This fraudulent claim involved a deliberate attempt to manipulate the civil justice system by lying to all the lawyers and the court. It is important that the public understand that they are paying for the illicit proceeds of such frauds through higher insurance premiums. Compulsory motor insurance is a form of taxation in which insurance companies provide the safety net for society to function in an environment of controlled risks. Raising public awareness that Courts are prepared to protect the public at large from such fraud provides a valuable public service.
Improve the administration of justice. The additional costs of permitting this matter to proceed to High Court Committal proceedings should result in a significant reduction of such claims in the future resulting in a significant global saving in costs and freeing up the Judges’ civil lists, enabling meritorious cases not tainted by fraud to get to trial faster.”[footnoteRef:60] [60:  A. Barnes t/a Pool Motors v Seabrook [2010] EWHC 1849 (Admin) at [5].] 

This quote demonstrates perfectly how the interests of insurers and the courts align, and while not part of the ratio, it is quoted verbatim from the insurers’ argument to set the tone for what follows. It is designed to define policy for these cases, more specifically the meaning of public interest,[footnoteRef:61] and in doing so it explicitly borrows language from the insurers. The policy points cited rely on the amalgamation of insurer and judicial interests: deterrence; awareness raising among the public as well as the judiciary (!); and enabling the proper administration of justice by the correct allocation of court time. [61:  More on which below.] 

Courts and insurers sharing the same interest, the decision to proceed with contempt of court proceedings is almost a given. As will be seen, reference to the High Court has subsequently become the tool of choice. Subsequent cases have developed insurers’ strategy in employing the judicial avenue to deter claimants from fraud. While prosecution by the Attorney General appears to have been a dead end, the Divisional Court had agreed in strong terms that it was in the public interest that these cases be pursued. However, there were issues with this avenue as demonstrated by the insurers’ argument (as second defendant to a false motor insurance claim) in Ali v Esure Services Ltd:[footnoteRef:62] assessment by the Divisional Court required new judges to assess the case ab initio, whereas a transfer of the case to the High Court permitted the judge who had heard the civil case to continue presiding over the committal application. The Court of Appeal in Ali v Esure approved of the judge’s ruling at first instance that he had jurisdiction to hear an application for committal for contempt of court in proceedings transferred from the County Court. This being the conclusion, the process became more straightforward as the application could be considered directly. This is decision point two, which also involves the public interest. [62:  [2011] EWCA Civ 1582, [2012] 1 WLR 1868.] 

[bookmark: _Ref441072969][bookmark: _Toc532911090]Decision point two: are contempt proceedings in the public interest?
At decision point two, the decision to apply for committal has been made by the applicant (which may nominally be the insured, with insurers subrogated to the insured’s rights), and the High Court judge decides whether to give permission to proceed. The decision here is based on criteria including not least the public interest, and the standard of proof is not yet the criminal standard.
Such a High Court application was first made in Kirk v Walton.[footnoteRef:63] The case concerned a third party insurance claim, followed by civil litigation where the insurers supported Ms Walton’s defence of the personal injury claim. Ms Kirk sought damages in excess of GBP750,000 for injuries purportedly sustained in a minor traffic accident involving Ms Walton in September 2001 as well as past and future loss of earnings, care and assistance. Following video surveillance of Ms Kirk, a settlement was reached for a significantly more modest sum and Ms Walton and her insurers sought permission to transfer the case to the High Court in order to request permission for proceedings for contempt of court. In insurance contract fraud terms, the claim fell squarely into the ‘exaggeration’ category. Ms Kirk went to some lengths to secure false medical evidence of the consequences of an accident that had in fact happened. [63:  Kirk v Walton [2008] EWHC 1780 (QB), judgment in which was given by Mrs Justice Cox DBE on 24 July 2008. The subsequent, substantive decision is known as Walton v Kirk [2009] EWHC 703 (QB)] 

The test here is quite different from that applied in Humphries. The judge there considered the matter on a relatively informal basis and was mainly concerned with whether referral to the AG was proportionate – as is appropriate where there is an additional filter before proceedings can commence. The consideration by the High Court judge must, even if based on discretion, necessarily be based on precise, defined factors. The test for whether to grant permission was set out by Mrs Justice Cox as follows.[footnoteRef:64] [64:  [2008] EWHC 1780 (QB) at [29].] 

“…the discretion to grant permission should be exercised with great caution, that there must be a strong prima facie case shown against the Claimant, that I should be careful not to stray at this stage into the merits of the case, that I should consider whether the public interest requires the committal proceedings to be brought, and that such proceedings must be proportionate and in accordance with the overriding objective.” (emphasis added)
The test emphasises the public interest in addressing the conduct involved.[footnoteRef:65] The public interest is an essential element for permission, because the proceedings involve a private individual bringing committal proceedings. The test as set out above is succinct, and has been expanded or elaborated upon in other cases, not least Barnes v Seabrook[footnoteRef:66] and KJM Superbikes,[footnoteRef:67] but the question for present purposes is the judicial approach to proportionality and the public interest in insurance cases.  [65:  Not, at this stage, the appropriateness of a longer or shorter prison sentence or indeed mitigating factors that may be at hand. Factors personal to the alleged contemnor are taken into account only at the sentencing stage, see 3.4 below.]  [66:  [2010] EWHC 1849 (Admin).]  [67:  KJM Superbikes Ltd v Hinton [2008] EWCA Civ 1280. It was confirmed in R. v Yaxley-Lennon [2019] EWCA 1791 (Admin) that the requirement for a strong prima facie case is limited to proceedings for contempt of court brought by private parties and does not apply to cases brought by a ‘disintrested public officer’.] 

It will be seen that rather than sticking to the narrow facts of the alleged contempt itself, judges will also consider the wider social implications of insurance fraud. In Kirk v Walton, having noted the size of the fraud and the seriousness of the allegations, the judge referred directly to the insurance context as meritorious:
“There is, in my judgment, a strong public interest in personal injury claimants pursuing honest claims before the courts.”[footnoteRef:68] [68:  At [34].] 

The insurance context was considered in some depth by the judge in Quinn Insurance Ltd v Trifonovs[footnoteRef:69]. The case concerned a man who had supposedly been in a traffic accident, and whose account of his injuries were at odds with the fact that he had been in a cage fight some 13 days later. In considering whether it was proportionate to permit contempt proceedings, the judge noted that false motor accident claims in the County Courts were “a major drain on the resources of the legal system”.[footnoteRef:70] It was therefore very strongly in the public interest that those who committed such frauds should not merely lose their cases, but should also be punished like criminals.[footnoteRef:71] The judge described the public interest thus: [69:  Unreported, HH Judge Moloney QC, High Court of Justice, 9 October 2013, at [21].]  [70:  At [21].]  [71:  If proven.] 

“in the hope first of all that justice will thereby be done and secondly that the message will get out to the people who commit these frauds (often for quite a small amount of money) that they are committing a serious crime and that they will be at real risk of a serious punishment if they are proven to have done so.”[footnoteRef:72] [72:  At [21].] 

He said about Mr Trifonovs, who had previously been a police officer:
“He is precisely the sort of person and this is precisely the sort of case where the civil court needs the backing of the law of contempt in order to protect its processes and protect the public interest.”[footnoteRef:73] [73:  At [22].] 

In the case of Quinn v Trifonovs, the insurers succeeded not just in litigation, but also in creating the social example: there were several newspaper reports of the permission decision.[footnoteRef:74] There does not appear to have been a final decision in the case.[footnoteRef:75] From the perspective of insurers, adverse publicity for the consequences of insurance fraud is most probably an essential component of these cases – see further below.[footnoteRef:76] [74:  Exemplified by this one (warts and all): http://www.dailymail.co.uk/news/article-2451773/Injured-policeman-caught-cage-fighting-days-crash.html (accessed 30 June 2015).]  [75:  As of 30 June 2015; although a hearing was commenced and adjourned according to this report http://m.insurancetimes.co.uk/quinn-insurance-seeks-jail-for-cagefighting-crash-fraudster/1407594.article (accessed 30 June 2015).]  [76:  Sub discussion under 4.] 

An example to the contrary may be considered next: while it was in the public interest that contempt proceedings be brought, the judge did not specifically emphasise the insurance context. Quinn Insurance Ltd v Altintas[footnoteRef:77] concerned a minor insurance claim for £3,268 following a purported traffic accident. Upon investigation by insurers, Mrs Altintas’ supposedly independent witness turned out upon scrutiny of Facebook contacts not to be independent, but previously known to her. She had also failed to comply with a court order – the procedural context of which is not fully set out in the case report – to fully disclose previous road traffic accidents. She had provided the list, but insurers had immediately disproved it with the assistance of an insurance database. It was put to the judge that permitting contempt proceedings would be disproportionate. [77:  Quinn Insurance Ltd v Altintas and another, unreported, High Court of Justice, Queens Bench Division, Mr Justice Spencer, 26 March 2014 at [24].] 

In relation to the witness evidence, the judge agreed with insurers’ counsel that the modest size of the original claim was not the governing factor, but that the integrity of the administration of justice meant that it was in the public interest and therefore proportional that proceedings be brought. Here, the factual insurance context was explicitly disregarded: the small size of the claim and the fact that it was not suggested to be wholly false were unimportant. It might be noted that in the civil claims context, the veracity of the insurance claim itself is of crucial importance, as false evidence in support of a genuine claim no longer falls under the fraudulent claims rule.[footnoteRef:78] [78:  Following Versloot Dredging BV and another v HDI Gerling Industrie Versicherung AG and others (The “DC Merwestone”) [2016] UKSC 45, [2016] 2 Lloyd's Rep. 198.] 

As to the disclosure of previous accidents, the judge held that it might not on its own motivate contempt of court proceedings, but that it did together with the first, and was in response to an explicit court order to produce information about past insurance claims. As noted above, the procedural context of that order in the County Court proceedings is not evident from this decision, but it might be opined that in giving such orders, judges ought to be mindful of the fact that insurers often already have this information at their disposal.[footnoteRef:79] An insurer litigating in bad faith could conceivably use the opportunity for such an order to entrap the claimant. While it remains incumbent always upon the claimant to provide accurate information, the judge ought to be wary of such schemes. [79:  A direct insurer, but not a third party insurer, may indeed have been able to access it in the underwriting process to evaluate the moral hazard.] 

At decision point two, the public interest is the deciding factor. Judicial dicta demonstrate clearly that the need to curb fraudulent practices is perceived as just as pressing as that of securing the integrity of the administration of justice. There are good examples of judges taking into account the wider insurance fraud context in determining that the public interest is at issue in such cases. The decision at this stage is in its essence administrative and does not involve any punishment or deterrent function – but as Trifonovs demonstrates, publicity mileage can still be made and the fraudster’s reputation be affected by the decision. Even without a finding of fraud, a person can be deployed as a warning to putative fraudsters. There is a stark contrast here with how fraudsters have been treated in other contexts: for example the common trope that proof of fraud is subject to a more exacting standard.[footnoteRef:80] The use of individuals as warning examples is not unfair where they have indeed been held to have committed the fraud – but this particular use of the permission decision, based mainly on public policy, demonstrates that judicial caution is warranted. [80:  See for a criticism of this position Johanna Hjalmarsson, 'The Standard of Proof in Civil Cases: An Insurance Fraud Perspective' (2013) IJE&P 47-73.] 

Once permission is granted to take the case forward for a decision on contempt of court, it is no longer in technical terms a matter of ‘public policy’, but a matter of finding contempt beyond reasonable doubt. However, as will be shown in the following, there are still policy aspects at work at the subsequent stage.
[bookmark: _Toc532911091]Decision point three: contempt of court
Decision point three is the decision on contempt itself. This involves a conviction for a criminal offence, and the assessments to be made are to be approached on that basis, notably with the standard of proof being ‘beyond reasonable doubt’ – at decision point two, the judge is charged only with finding a strong prima facie case. The tests for whether permission should be granted for the matter to be assessed by a judge and for a decision on contempt are also quite different; as they must be – the first is an administrative assessment of whether the court’s valuable time ought to be taken up with the matter, or is best spent in other ways. The second involves holding the defendant in contempt.
The questions to be answered in contempt proceedings have been phrased in slightly different ways in different cases. The matters to be proven were set out as follows in Walton v Kirk.[footnoteRef:81] [81:  [2009] EWHC 703 (QB). This decision followed the permission given in Kirk v Walton, noted supra.] 

“a) The falsity of the statement in question; b) That the statement has, or if persisted in would be likely to have, interfered with the course of justice in some material respects; and c) That at the time it was made, the maker of the statement had no honest belief in the truth of the statement and knew of its likelihood to interfere with the course of justice.”[footnoteRef:82] [82:  At [8].] 

If the public interest test at permission stage invites observations as to the social impact and gravity of fraudulent insurance claims, those same considerations are not as natural a fit in the contempt proceedings. Nor is the consideration focused on the gravity of the offence, as at sentencing.[footnoteRef:83] Comments on or discussion of the effect on the insurance industry and its client is therefore less of a recurring theme at this stage. There are however examples. In Churchill v Dunn And Others,[footnoteRef:84] the judge prefaced a decision on contempt of court as follows. [83:  Decision point four – below.]  [84:  Unreported, QBD (Liverpool) (Judge Graham Wood QC) 10 December 2015.] 

“One of the most unpalatable aspects of the compensation culture which has obsessed this country and the legal system for the past 30 years or so, and the ease with which the low value injury claims can be pursued with very little evidence in vehicle accidents, encouraged by the multiplicity of conveyer belt style claims managers and solicitors who are well rewarded, is the proliferation of fraud with so-called ‘crash for cash’ scams.”[footnoteRef:85] [85:  At [1].] 

Such observations are by no means the rule. For an example to the contrary, see Advantage Insurance Ltd v Ewere,[footnoteRef:86] which concerned a motor accident where the party not at fault had gone on to falsely claim against the other motorist for a personal injury with contrived evidence to that effect. The defendant and her insurers shared counsel in defending the claim. The judge made no reference at all, beyond the evaluation of evidence, to the insurance or fraud context. This must, with respect, be the correct judicial approach at this stage. No matter how serious one considers the scourge of rising insurance premiums or declining social mores,[footnoteRef:87] there is no space within the law for considering such matters in the context of a decision to commit for contempt of court. The contempt itself is the serious concern and extraneous factors cannot lend further strength to any ratio. [86:  [2017] EWHC 3592 (QB).]  [87:  ‘Compensation culture’.] 

That said, contempt cases take up court time too. Aviva Insurance Ltd v Kovacic[footnoteRef:88] concerned a single individual and a single accident, but with a detailed evaluation of the evidence of the 12 proven counts of contempt (out of an alleged total of 69), the judgment ran to 33 pages. The judges hearing these cases must consider detailed evidence of conspiracies to defraud insurers, often circumstantial in nature and including lengthy CCTV and surveillance footage. Judicial time is heavily engaged. Liverpool Victoria Insurance Company Ltd v Yavuz And Others[footnoteRef:89] for example gives the lie to any idea that contempt proceedings are always straightforward affairs where it is sufficient to compare a witness statement to some other documentary evidence. The judge here went into great detail in evaluating evidence on what appears to have been an extensive plot to defraud insurers with false claims. [88:  [2017] EWHC 2772 (QB).]  [89:  [2017] EWHC 3088 (QB).] 

Insurers, in investigating and prosecuting such frauds to some extent do work that in different times would have been performed by the police, but which on a comparatively neoliberal approach to justice prevailing at present is – at least de facto – outsourced to private interests.[footnoteRef:90] While committal in the context of systematic fraud on a professional scale is justifiable as appropriate public support for a privatised function, that reasoning does not always hold true for individual, small time insurance claims opportunists. Public policy generally militates in favour of courts addressing these matters, but the fact that insurers are able to decide independently to bring them forward[footnoteRef:91] opens the door to some such cases being dealt with purely on the basis of the insurer’s self-interest. There may be a need for guidance as to the threshold of when the public interest requires contempt proceedings, by either courts or the insurance industry by way of self-regulation. The equation cannot be the same for mere opportunists as for systematic fraudsters. [90:  See references to IFED with sources above, fn 2.]  [91:  Per Decision points 1 and 2, above.] 

[bookmark: _Toc454181627][bookmark: _Toc532911093]Decision point four: committal
[bookmark: _Ref13748305]The fourth decision point is committal, where the gravity of the conduct is assessed. It has been firmly established that insurance fraudsters who are brought up for contempt should expect a custodial sentence.[footnoteRef:92] The periods of committal imposed for contempt of court are by no means symbolic, in line with the deterrent purpose of both the insurance and the justice contexts for these proceedings. Until guidelines for sentencing were created by the Court of Appeal in Liverpool Victoria Insurance Co Ltd v Zafar,[footnoteRef:93] there was a gradual movement towards harsher sentences, usually with explicit references to the insurance fraud context. [92:  South Wales Fire and Rescue Service v Smith [2011] EWHC 1749 (Admin), Summers v Fairclough Homes Ltd [2012] UKSC 26 and Liverpool Victoria Insurance Co v Bashir [2012] EWHC 895 (Admin).]  [93:   [2019] EWCA Civ 392.] 

[bookmark: _Ref13750290]While judges in deciding the contempt itself are relatively detached from the insurance context, there are at this stage frequent dicta regarding the effect of higher insurance premiums on honest members of society in addition to the – more intrinsically expected – explanation of the need to safeguard the integrity of the justice system. There is a strong rhetorical element in committal decisions. The insurance context is relied upon to make the point that the conduct is unacceptable. An example is Liverpool Victoria Insurance Company v Bashir and others,[footnoteRef:94] where the consideration began by citing current statistics on fraudulent claims and their effect on insurance premiums. The judges also noted that wholly invented claims, where there had in reality been no accident, were “far, far more serious”[footnoteRef:95] than exaggerated claims – borrowing directly from insurance fraud law. It is noted that if contempt proceedings are more commonly deployed against participating purported eye witnesses,[footnoteRef:96] it may not be correct to take into account the dangerous nature of the criminal act for which they are not directly responsible.[footnoteRef:97] [94:  [2012] EWHC Admin 895.]  [95:  Ibid at [9].]  [96:  As opposed to those staging the dangerous accident.]  [97:  Such as an engineered car crash.] 

In LV v Bashir, terms of immediate custody were imposed, the following judicial reflections having been made.
“The detection of such fraud is very difficult. The diligence of the insurers in this case is to be highly commended. We were told that, until relatively recently, the police did not have the resources to investigate this type of fraud. Although, as this case illustrates, this type of fraud involves relatively small sums of money in each claim, together such claims give rise to the very large figures to which we have referred. At the beginning of this year the City of London Police have been funded by the insurance industry to set up a Motor Insurance and Insurance Fraud Enforcement Department which has the capacity to deal with 100 cases per month.”[footnoteRef:98] [98:  LV v Bashir, supra fn 83, at [11]. This has become a much-cited passage; see for example EUI Ltd v Hawkins and another Cardiff County Court, Judge Jarman QC, 16 June 2015; available at http://www.bailii.org/ew/cases/Misc/2015/B15.html (accessed 27 June 2015) and Liverpool Victoria v Thumber [2014] EWHC 3051 (QB).] 

In contrast, the judges did not on this occasion speak to the reprehensible nature of the act of lying to the court.[footnoteRef:99] In general, comments made in sentencing venture well beyond the narrow contempt context itself and demonstrate significant judicial commitment to the insurance context and narrative. It may be that judges feel strongly about insurance premiums and widespread fraud, or the aim may indeed be purely rhetorical: deliberation on the insurance narrative is more closely related to the facts of the defendant’s own actions and may well be more apt to bring home the point of the gravity of their conduct to the defendants. [99:  Another notable rhetorical feature in Bashir is that the judges initially mention 12 months committal as a benchmark, but proceed to commit the defendants for a ‘mere’ six weeks each, half of which to be served, in the usual order. Two elderly defendants had their committal suspended.] 

The connection with the insurance context was emphatically made in Aziz v Ali & others.[footnoteRef:100] This case concerned a well organised insurance fraud scheme where the defendants in the contempt proceedings were nevertheless not the main organisers. The judge began the reasoning on sentencing by directing himself as to policy. He commented not only on the impact of false statements on the integrity of the justice system and the impact on the public purse of such litigation,[footnoteRef:101] but also considered the insurance position and the impact on not just litigation costs, but also on investigation costs and premiums: [100:  [2014] EWHC 4003 (QB).]  [101:  At [15].] 

“[T]his type of fraudulent claim imposes great costs and great burdens upon the insurance companies dealing with claims. If fraudulent claims are not detected, money is paid out to persons who are not entitled to that money. The insurance companies have also had to devote considerable resources to identifying claims which are fraudulent and in resisting those claims. The costs arising out of dishonest claims are large. Those costs are, ultimately, passed on to and paid by honest drivers in increased insurance premiums. Further, those who make honest genuine claims will, also, inevitably have their claims scrutinised to ensure that they are genuine and to distinguish their claims from the fraudulent claims.”[footnoteRef:102] [102:  At [15]-[17].] 

Mr Aziz in Aziz v Ali[footnoteRef:103] had had no prior encounters with justice, was of good character and a modest lifestyle and appears to have been the breadwinner for his wife and four children. He was the first of the defendants in the contempt proceedings to admit all counts of fraud. He had demonstrated regret and shame. Nevertheless the judge imposed a custodial sentence of eight months. Such a term of committal is not merely symbolic or a warning, it has real punitive effect not least in the case of the breadwinner of a large family with no previous encounters with the criminal justice system. It demonstrates clearly that judges, like insurers, mean business in enforcing the values at issue here. In the same case, the standout honest witness was Mrs Kazmi, originally a participant in the fraud who had repented, clearly impressing the judge.[footnoteRef:104] She was the only participant in the fraud to receive a brief suspended sentence rather than a term of imprisonment. The basis for this lenient sentence appears to have been, in the words of the judge, her ‘genuine remorse’ rather than her responsibilities as a single parent to three children without any social network. The other three participants in the fraud received sentences of six to eight months, half of which to be served.[footnoteRef:105] [103:  Aziz v Ali & others [2014] EWHC 4003 (QB).]  [104:  In both the civil litigation and the contempt proceedings, the judge was Mr Justice Lewis.]  [105:  Aziz v Ali & others [2014] EWHC 4003 (QB) at [27].] 

In Aviva Insurance Ltd v Kovacic,[footnoteRef:106] Mr Kovacic received a sentence of three months, suspended for 18 months, and a fine of £10,000. Of interest are the judge’s insurance-related comments: [106:  [2017] EWHC 2772 (QB); supra 3.3.] 

“Insurers have to spend a great deal of time and money identifying and weeding out claims they think may be fraudulent.  False claims damage our system in this country of adversarial justice, depending, as it does, on openness, transparency and honesty.  False claims can take up a great deal of court time and precious resources.”[footnoteRef:107] [107:  Sentencing decision [2017] EWHC 423 (QB), at [5]. This case was reported by the local BBC news at https://www.bbc.co.uk/news/uk-england-beds-bucks-herts-41942605 (accessed on 3 July 2018).] 

Equally in Royal & Sun Alliance Insurance Plc v Fahad, in committing the contemnor for 12 months, of which six to be served, the judge made a forceful statement not about the gravity of actions defrauding the justice system, but about insurance fraud:
“The conduct which you have engaged in is one which undermines the system by which we compensate victims of accidents.  It impacts upon society in many ways.  Specifically, in a case of this kind, it causes specific loss to the insurance company behind the sued defendant, but it also contributes to the costs borne by many in society because ultimately insurance companies have to recover those sums from those who insure their motor cars and those who do so have to pay more, in consequence, for their insurance to provide them with the legitimate use of a vehicle; a use which in many cases is a necessity in modern life, not a luxury. It impose [sic] on those liable for such claims the burden of searching out the justifiable claims against the unjustifiable claims with all the attendant cost of such investigations. The enquiries which are made may upset and shock legitimate claimants whose claims are tested by reason of the fact of fraudulent claims being made by people like you.”[footnoteRef:108] [108:  Royal & Sun Alliance Insurance Plc v Fahad [2015] EWHC 1092 (QB), At [40].] 

The financial context was explicitly considered in AIG Europe Limited v. Parmar:[footnoteRef:109]  [109:  AIG Europe Limited v. Bernard Parmar (unreported) 23rd August 2016.] 

“This is not and would not have been a victimless crime for such unlawful conduct.  The reality is that had you succeeded innocent persons would end up being adversely affected financially. Not only that, by having to pay higher premiums the insurers themselves have suffered a significant financial outlay which they have been unable to recover and which doubtless in due course may in part be passed on to ordinary law abiding motorists.”
In Aviva insurance Ltd v Ahmed,[footnoteRef:110] the financial and justice contexts were considered together: [110:  At [50].] 

“The seriousness of contempts of this kind has been emphasised on many occasions by the senior courts, notably by the Divisional Court in South Wales Fire and Rescue Service v. Smith [2011] EWHC 1749 (Admin). False and lying claims undermine the administration of justice in a number of serious ways.  Insurers have to spend a great deal of time and money identifying and weeding out claims they think may be fraudulent. False claims damage our whole system in this country of adversarial justice, depending, as it does, on openness, transparency and honesty.”
The judge immediately went on to add: “I am satisfied on the evidence of the solicitor acting for the insurers thatt his type of fraud is particularly difficult to detect and prove.”[footnoteRef:111] Statements to similar effect have been made in other cases.[footnoteRef:112] This is a factor that would in a criminal policy context militate for a more substantial sentence; a key policy factor in setting sentencing levels for complex offences. However, there is a question whether the same ought automatically to be the case in relation to insurers’ difficulties in investigating insurance claims, as opposed to the difficulties of police authorities in enforcing criminal law made by parliament. While the parallel is there, in particular if one accepts that insurers are in practice outsourced with investigative duties that in a less neoliberal judicial policy context naturally belong to the state, it may be questioned whether the leap from the public sector to the private sector permits the like-for-like, automatic transfer of considerations. [111:  [2017] EWHC 3276 () QB, at [51].]  [112:  Liverpool Victoria v Bashir at [11]; cited in Liverpool Victoria v Thumber at [16], both supra. ] 

A very explicit example of where the insurers’ interests became the interests of the court is available in the sentencing decision in Esure v Shah,[footnoteRef:113] where the judge mentioned specifically that Mr Shah was not “an organiser” but “in the front line”. It should probably not be the aim to sever the individual instances of contempt of court in the form of false statements from the wider context of the insurance fraud ring as an enterprise, but it is certainly possible to see here how a judge might be excessively influenced by the context and inspired to impose a longer committal than the contempt itself would warrant. [113:  Esure Insurance Services Ltd v Shah, unreported, HH Shaun Spencer QC, High Court Division, Queen’s Bench Division, Huddersfield Registry, 14 March 2011.] 

There is evidence of a judicial perception that an escalation is necessary, and in progress, in regards to sentencing. As noted above,[footnoteRef:114] the position as from 2011 is that “Those who make such false claims if caught should expect to go to prison.”[footnoteRef:115] In Denkiewicz v Harrowell,[footnoteRef:116] a judgment dating from August 2013, the judge said “I am inclined to think, that, given the scale of this type of fraud, the sentences would be unlikely to be suspended today.”[footnoteRef:117] Not only is there an escalation in progress - sentencing guidance for fraud, although not directly applicable, appears generally to inspire judges in contempt cases. In Mitsui Sumitomo v Khan,[footnoteRef:118] the judge brought the sentencing guidance for fraud to the attention of the convicted person, with what might be interpreted as regret: “If your conduct was to be dealt with by way of a criminal charge in a criminal court, the likely maximum sentence to which you could be exposed would be up to 10 years’ imprisonment. Because you appear before this court for contempt of court, that possible maximum is 2 years’ imprisonment.”[footnoteRef:119] While the evidence noted here for an upwards curve in sentencing is admittedly anecdotal, there are notable dangers associated with a case-by-case approach in an adverse social climate.[footnoteRef:120] [114:  At fn 81.]  [115:  South Wales Fire and Rescue Service v Smith [2011] EWHC 1749 (Admin), at [5].]  [116:  Unreported, HH Judge Mitchell, Central London County Court, 21 August 2013; permission to appeal declined Denkiewicz v Harrowell [2015] EWCA Civ 385.]  [117:  At [8]. If evidence were needed of the abundance of such cases, this case was heard with seven almost identical cases.]  [118:  [2014] EWHC 1054 (QB).]  [119:  Ibid at [18].]  [120:  Carly Lightowlers & Hannah Quirk, ‘The 2011 English ‘Riots’: Prosecutorial Zeal and Judicial Abandon’, British Journal of Criminology, Volume 55, Issue 1, 1 January 2015, Pages 65–85.] 

Judicial readiness to clamp down on insurance fraud is unsurprising. Insurance fraud cases insert themselves into the judicial system’s self-preservation mechanisms – lying to the court must necessarily be a very serious matter for the justice system to operate properly and the fact that the lie arises from an insurance case, essentially a private matter, is not the prevailing factor in assessing the cases. The severity of the sentences is surprising only in the context of what started as a civil claim in contract or tort. However, the judicial enthusiasm in reciting insurance claims statistics and the difficulties experienced by insurers in investigating these claims jars a little: to what extent ought judges to emphasise this over the injurious consequences of the false statement to the administration of justice? Is there satisfactory evidence supporting a case-by-case escalation of the period of committal motivated by the wider, social insurance context appropriate, where the offence is in fact one against the court in the individual case?
[bookmark: _Toc454181626][bookmark: _Toc532911094]Withdrawing the statement and remorse
Withdrawal of the fraudulent must be considered separately, simply because remorse and withdrawal can occur in the timeframe of any of the four decision points considered. 
Contempt proceedings have the virtue over fraudulent claims statements that it has long been clear that the fraudulent statement can be effectively withdrawn.[footnoteRef:121] Until Versloot,[footnoteRef:122] the forfeiture rule was entirely unforgiving. The retraction of a false statement had been held not to be effective to negate the falsity of the claim: once made, such a statement could not be unmade.[footnoteRef:123] In the context of contempt proceedings, if for no other reason but practical and tactical ones, insurers are unlikely to pursue a defendant who has made timely efforts to correct an earlier false statement, such as Miss Yurtseven, the second defendant in Quinn v Altintas against whom the charges were dropped.[footnoteRef:124] Miss Yurtseven had in support of Mrs Altintas’ claims stated that she did not know the claimant, but Facebook materials revealed that they were well known to each other. In respect of this statement, insurers dropped the charges against Miss Yurtseven when it transpired that she had “written to the solicitors within two weeks of making that witness statement asking to withdraw it.”[footnoteRef:125] Insurers are under no obligation to drop charges, but if they do not, they risk the wrath of the judge for failing to recognise justice-minded and contrite behaviour. However, they are not always impressed by remorse; nor are judges, as demonstrated by the contempt case Esure v Shah.[footnoteRef:126] The claimant was a mere ‘footsoldier’, albeit quite a proactive one, in an organised motor claims fraud and had made his statement in the particulars of claim but was left without solicitors when the insurers’ line of defence became apparent. At the time of sentencing he showed remorse but was nevertheless given a six month sentence. [121:  Following Versloot Dredging BV and another v HDI Gerling Industrie Versicherung AG and others (The “DC Merwestone”) [2016] UKSC 45, [2016] 2 Lloyd's Rep. 198, this is probably now also the case in civil litigation.]  [122:  Supra fn 6.]  [123:  Direct Line v Fox, supra.]  [124:  Quinn v Altintas at [21].]  [125:  At [21].]  [126:  Esure Insurance Services Ltd v Shah, unreported, HH Shaun Spencer QC, High Court Division, Queen’s Bench Division, Huddersfield Registry, 14 March 2011.] 

In Zurich v Kay,[footnoteRef:127] it was pleaded by the insurers as a relevant fact that Mr Kay had discontinued his insurance claim. However, following waiver of the claim file the judge, in possession of further evidence, declined to find that it was. He said: [127:  Zurich Insurance Plc v Kay and others [2014] EWHC 2734 (QB).] 

“privilege has been waived on counsel’s advice. This document demonstrates that the author’s assessment of Mr Kay’s prospects of success had fallen to no more than 40-45% which effectively deprived Mr Kay of the ability to continue to run the case on a conditional fee basis. There is no evidence, therefore, that Mr Kay actually initiated or encouraged the process whereby the claim was discontinued whether out of fear of exposure that his whole claim would be exposed as being fraudulent or otherwise. His claim that there was simply no economic alternative to discontinuance is plausible. I also think that it is entirely possible that the personal injury claim was actually worth far less than the schedule figure and that he knew it.”[footnoteRef:128] [128:  Zurich v Kay at [72].] 

Germane to withdrawal is intent. In Esure v Shah, the judge appears to have accepted that Mr Shah did not know or understand that signing the statements would amount to contempt of court. He commented however that “I do not think that takes us very far” without developing the thought. This is reasonable – even a genuine lack of knowledge of the law is not akin to a lack of criminal intent here. He knew that he was signing the statements, and – as the judge found – would have pursued the claim anyway if his solicitors had not got cold feet upon seeing the defence.
At the sentencing stage, it is clear that defendants receive credit for remorseful behaviour and withdrawal of their previous statements.[footnoteRef:129] There is also a reported case where a contemnor committed for nine months for a crash-for-cash incident was brought back to court and apologised to the court and to the other driver with a view to reducing the sentence.[footnoteRef:130] Insurers, to whom the apology was not directed, resisted the application but the judge viewed a reduction by one month as appropriate. [129:  Bashir, Thumber, Miss Yurtseven in Quinn v Altintas, all supra.]  [130:  Aviva Insurance Ltd v Ahmed [2018] EWHC 423 (QB).] 

Given that remorse and withdrawal have only been available in the civil context since the Supreme Court’s judgment in Versloot,[footnoteRef:131] it may be observed here that judges hearing contempt applications had the early edge in terms of encouraging appropriate behaviour. However, the Court of Appeal has also characterised early discontinuance of the claim as a ‘stratagem’ which ought not to give rise to leiniency.[footnoteRef:132] The judge at first instance had been wrong to give the insurance claimant in that case the benefit of the doubt and declining permission to proceed with committal proceedings. [131:  Supra fn 6.]  [132:  Zurich Insurance Plc v Romaine [2019] EWCA Civ 851.] 

[bookmark: _Toc532911095]The virtues of contempt
Before considering the implications of the judicial approach, a few observations will be made on what may be referred to as the ‘costs equation’ behind these cases, because it has a bearing on what cases will be brought. Proceedings are expensive and insurers have in defending civil litigation already achieved their primary desired goal of not paying the claim, and may have recovered exemplary damages towards their costs.[footnoteRef:133] Contempt proceedings must therefore fulfil some additional purpose, makingfurther  spending on litigation worthwhile. The costs equation leads to selectivity in the cases brought. [133:  Katie Richards presentation at SLS Conference 2018, supra fn 8.] 

A first selection point is that insurers will be likely to proceed only with cases with a good chance of success. This may be borne out by the fact that most reported cases concern proceedings successful from the perspective of the insurers; although there may be some selection bias in reporting. The need for success is dictated first by the cost of proceedings, which is sufficiently steep that insurers will not wish to take forward cases where there is any doubt as to the outcome.[footnoteRef:134] Part of the selection process will be the prospects of a victory – at least in the early phase, a case unlikely to shape the law in the right direction would not have been brought.[footnoteRef:135] Unless there is some important question of principle that absolutely needs to be tested, it simply does not pay to pursue en masse minor league fraudsters in cases with an uncertain evidentiary position. In assessing whether a case should go forward or not, insurers will be looking exclusively at the slam-dunk cases. That means having not only a clear evidentiary position but also featuring some highly blameworthy conduct well worthy of the judge’s censure. A corollary of this selectivity is that developments in the law will follow the repeat-player versus one-shotter paradigm in nudging the law towards increasing harshness.[footnoteRef:136] [134:  This is reinforced by proof issues: the burden of proof is on the insurer and the standard of proof is the criminal standard.]  [135:  Marc Galanter in ‘Why the “Haves” come out ahead: speculations on the limits of legal change’, Law & Society Review Vol. 9, No. 1, Litigation and Dispute Processing: Part One (Autumn, 1974), pp. 95-160.]  [136:  The mechanisms identified by Marc Galanter in ‘Why the “Haves” come out ahead: speculations on the limits of legal change’, Law & Society Review Vol. 9, No. 1, Litigation and Dispute Processing: Part One (Autumn, 1974), pp. 95-160.] 

Another implication of the costs equation is that the use of contempt of court proceedings is unlikely to be rolled out on a broad front to pursue any and all fraudulent defendants as a matter of course. Unless – quite hypothetically – fraud were more or less abolished as a social phenomenon of importance,[footnoteRef:137] and the number of fraudsters were to become so small as to be manageable within the income-expenditure equation of insurance companies, rolling out the pursuit of the contempt of court prize to all ‘eligible’ fraudulent insurance claimants would simply be too costly a strategy to be feasible. [137:  In such a utopia, counter-insurance fraud measures will hardly be necessary in the first place, and the public interest would not be engaged.] 

The standard of proof being the criminal standard also militates in favour of selectivity. However, it is not strategically necessaryfor insurers in all cases to meet the standard of proof. As noted, there is at least one case on record where permission to pursue for contempt was obtained,[footnoteRef:138] then publicised in the local press without a subsequent contempt decision.[footnoteRef:139] This points to an additional benefit of contempt proceedings. Although among the cases are represented an ordinary father of four without a criminal past and other such non-conspicuous figures, the defendants also count among them a cage fighter and a model/football player.[footnoteRef:140] Defendants capable of capturing the public imagination recommend themselves strategically, as they can be reported in the local news for additional deterrent effect.[footnoteRef:141] While there are only a few such high profile defendants to date,[footnoteRef:142] and the first few cases that were still in the nature of test cases involved mainly ordinary folk, the balance of benefit is so clear given especially the modest premium income from each individual policy[footnoteRef:143] that it should be expected that any person with potential for media coverage would be dealt with decisively if they were to be discovered to have made a false insurance claim. [138:  Meaning that there was a prima facie case, but that proof had not been assessed on the criminal standard.]  [139:  Quinn v Trifonovs, supra.]  [140:  As seen in the apparently unreported judgment described at http://www.horwichfarrelly.co.uk/miss-england-contestant-jailed-for-contempt/ (accessed on 9 September 2015).]  [141:  There are also examples of news reports of false claims without the accompanying litigation, such as http://www.theguardian.com/business/2016/jan/07/aviva-puts-breaks-mass-whiplash-claim-46-passengers (accessed on 11 January 2016). This claim was ‘newsworthy’ in the modern attention-seeking sense, involving a party bus and as many as 46 claimants, and a very minor prang, creating an overall sense of ridicule.]  [142:  The NHS has now followed suit with a case against a DJ: Calderdale and Huddersfield NHS Foundation Trust v Atwal [2018] EWHC 961 (QB) (contempt); unreported, 1 June 2018, High Court, QBD, Mr Justice Spenser (sentencing). Reporter in local news: Yorkshire Post: https://www.yorkshirepost.co.uk/news/crime/yorkshire-dj-exaggerated-injuries-to-defraud-nhs-of-800-000-1-9190335 (accessed on 26 June 2018).]  [143:  Which is likely to be less than the indemnity sought but very importantly also quite insignificant compared to the litigation costs, so that no pursued case can per se ever represent a net profit.] 

A general strategy of pursuing high profile offenders however needs to be complemented with a selection of ordinary breadwinners, home makers, students, war veterans[footnoteRef:144] and grandmothers,[footnoteRef:145] in order to demonstrate that the targeting is not so narrow as to be exclusive to comparatively high profile deterrent cases. Among the ordinary folk appearing in case law to date, most have played a minor part in the performance of some large scale criminal strategy as incidental but complicit witnesses. The ring leaders and fraudulent medical professionals issuing large numbers of certificates are probably better dealt with by the police as part of a wider counter-fraud strategy,[footnoteRef:146] but a generally honest witness in financial straits, roped in and tempted by criminals with what may appear to be a victimless act and failing to appreciate the bigger picture; or a (perhaps otherwise honest) claimant has time and again proven a suitable candidate for the contempt of court measure.  [144:  Aviva v Kovacic, https://www.bbc.co.uk/news/uk-england-beds-bucks-herts-41942605 (accessed on 3 July 2018).]  [145:  In Barnes v Seabrook, the two defendant insurance claimants in the joined cases against whom the application was successful were respectively a taxi driver and a fireman turned taxi driver. The application against the third defendant, whose profession was not stated in the judgment, was dismissed due to delay on the part of the insurers in bringing proceedings. In Zurich v Kay, supra, Mr Kay was employed as a contracts manager and his wife, the key exonerating witness, was a nurse.]  [146:  While investigating and prosecuting frauds was for several years a private matter for the insurance sector through the Insurance Fraud Bureau, operating since 2006, there is now also the Insurance Fraud Enforcement Department at the heart of the City of London Police, supported by the Association of British Insurers with the aim of investigating larger insurance fraud schemes. The recent insurance fraud prosecution R v Barwood [2015] EWCA Crim 1674 is a sentencing test case in an insurance fraud ring prosecuted by the authorities, not the insurer.] 

The conclusion is that while contempt of court continues to be a useful and accessible tool, there will be a clear, highly selective bias for figurehead defendants of whatever description, with a few ordinary folk thrown in for good measure, where the outcome is highly predictable and apt to promote change in the law in the direction of harshness. It is likely that this auto-selectivity on the part of insurers chimes well with the requirement implied by the public interest assessment at the permission stage. The effect of the reminder of Lord Justice Moore-Bick in KJM Superbikes,[footnoteRef:147] noted in Barnes v Seabrook,[footnoteRef:148] that the public interest limits the scope for granting permissions, will also doubtless play a part in limiting the number of prosecutions.  [147:  [2008] EWCA Civ 1280; supra 3.2.]  [148:  [2010] EWHC 1849 (Admin), supra 3.2.] 

[bookmark: _Toc532911096][bookmark: _Toc454181629]Conclusion: insurance fraud and social policy
This article has investigated a trend in recent years designed to co-opt the justice system in addressing what is at its foundation fraud in civil claims against insurers. The mechanism considered is that of contempt of court, but it is noted that there are other avenues – not least pleas for exemplary damages in respect of the costs of investigation of the insurance claim and private prosecutions.[footnoteRef:149] Using dicta from a variety of judicial decisions, it has been shown that the justice system is willingly enlisted into this endeavour. From the perspective of the justice system, the purpose of these proceedings is the protection of its own integrity and the ordered administration of justice: the contempt of court mechanism is aimed at deterring lies and misrepresentations to the court, and where such lies are told in proceedings between an insurance claimant and an insurer, not only the insurer but also the court and the justice it represents is the victim. Procedural limiting factors and established criteria serve as inbuilt restrictions on the number and variety of cases brought by insurers, and on the judicial outcomes in individual cases. To that extent, there is little scope for criticism in that insurers are entitled to protect the integrity of their business by the means available, and courts must hold to an individual in contempt where the integrity of the administration of justice so indicates. The task of the judge here is to identify a public interest, individually and as a matter of principle.  [149:  As explored by Katie Richards in her presentation at SLS Conference 2018, supra fn 8.] 

That said, a symbiotic relationship has quietly developed, benefitting all parties, including the wider insurance community of premium payers and shareholders. Citing widespread insurance fraud and rising premiums as cause to proceed, insurers are supported by judicial social awareness of the phenomenon of rising insurance fraud. In contempt proceedings, the interests of the insurance industry and the judicial system are perfectly aligned: the offence is in equal measure an offence against the risk management functions of society and against the administration of justice. One way or the other, the integrity of the insurers' processes are protected alongside the administration of justice: claims processes are supported and investigations are given a punitive conclusion.
In this new context, the question is what added onus arises on the judge in the individual case. There are questions that may be asked in connection with this function of contempt of court that would not arise outside the insurance context, and that have never been given the appropriate scientific or statistical treatment. Examples of counter-vailing factors that are relevant, but that have never been raised or considered in contempt proceedings arising out of an insurance context include the following. Does the public interest include the effect of a particular type of claim on insurance premiums, individually and collectively? If so, what scientific or statistical evidence, if any, is required to demonstrate such an effect? Is there any evidence other than data produced by the insurance industry of the frequency and scale of fraudulent claims? The narrative of social harm is focused exclusively on premium payers, but premium payers and shareholders both have conflicting claims to insurance business margins. What contribution, if any, is expected of shareholders, and to what extent is it their lot rather than that of premium payers to absorb losses? The deterrent importance of the insurance fraud remedy in the contractual context has been thoroughly considered,[footnoteRef:150] but to what extent is deterrence of fraudulent insurance claims (and not just the protection of the administration of justice) a stated or subsidiary aim in contempt proceedings, and what consequent matters might need to be taken into account?[footnoteRef:151] Finally, should the consideration of committal take into account the consequences of future uninsurability? Being black-listed by insurers is a severe matter in today’s society where we rely on insurance for a range of every-day activities. While the answer to that question is almost certainly in the negative, the wide-ranging consequences of being guilty of insurance fraud are a fact. [150:  The Star Sea and Davey & Richards, both sources supra fn 18.]  [151:  Carly Lightowlers & Hannah Quirk, ‘The 2011 English ‘Riots’: Prosecutorial Zeal and Judicial Abandon’, British Journal of Criminology, Volume 55, Issue 1, 1 January 2015, Pages 65–85.] 

While contempt proceedings are therefore a legitimate and necessary tool, and insurers are quite right to deploy it to counter insurance fraud, there is at this point a lack of clear parameters. Judicial adoption of a narrative of pervasive and severe insurance fraud adds little to the arguably more serious nature of the act of making a false statement before the court. Reliance on the insurance context as a reinforcer of the undesirable act itself should not be adopted uncritically. Development on a case-by-case basis risks missteps with serious effects for individuals in these cases where the stake is a term of imprisonment. It is high time that scientifically and statistically supported guidance were developed to support judicial decision making in these cases.
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