
Abstract

Responsive regulation advances the idea that overseers should act cautiously against misconduct, imposing increasingly harsher methods in a phased approach depending on the response of the errant actor. Responsive regulation is assessed here in relation to the Irish policing model since 2007, seeking to determine whether it has been and remains a suitable way to deal with police misconduct that has emerged time and again in that jurisdiction. Using complaint data, it is argued that police overseer treatment of low-level and serious misconduct has not met the expectations of responsive regulation. Further, there has been no evident police commitment to distinguish praiseworthy police officer performance in line with a later version of responsive regulation. Both issues have implications for retention of responsive regulation as a guiding theory for continued police oversight and reform.
Introduction
Police misconduct remains a topic of interest across criminology (Hickman et al., 2016). Praiseworthy officer conduct, by contrast, has attracted less attention even while there are indications that it is poorly tended to by police agencies (Williams et al., 2015). Surprisingly, what has been missing in scholarly discussion of both forms of police conduct is sustained consideration of a conceptual bridge between each. This article considers the feasibility of such a conceptual bridge through two research questions relating to responsive regulation and its later derivative strengths-based pyramids (Braithwaite, 2008). Both questions are addressed through the example of the Irish police agency, the Garda Síochána. While the article’s primary focus is police misbehaviour, consideration of praiseworthy police conduct is warranted by three developments. First, rhetoric around the regulation of policing is evident at supranational level (United Nations Office on Drugs and Crime, 2014; Council of Europe, 2017) indicating growing expectations in standards of acceptable police conduct. Second, police misconduct from police chief to patrol officer ranks has continued to present financial and wider social, racial, political and procedural concerns across jurisdictions in the last 36 months (US Department of Justice, 2017; IPCC, 2017). Finally, one account suggests a shift to a stringent, panopticon-type approach to monitoring police behaviour (Fan, 2012), akin to measures previously reserved for criminal suspects. Combined with perceptions of police misconduct as being a cyclical phenomenon that is caught, mitigated and emerges once more (Prenzler, 2016), this environment necessitates re-appraisal of how acknowledging good police conduct may assist regulation of misconduct.
Literature Review

Regulation is broadly conceived of as an attempt to direct or guide future actions of an individual or entity (Young, 2016; Robinson and MacNeill, 2008). Initially associated with efforts to reduce the scale of central government oversight of private enterprise, regulation has since been applied to criminology as the ideas of New Public Management, i.e. securing economy and efficiency, spread. This movement has taken the form of a shift from a large, involved state to a regulatory state that responds to increasingly complex operational activity by promoting local knowledge and action, including through civil society input (Braithwaite, 2000). Such an arrangement encourages emergence of context specific, adaptable and effective responses. Regulatory efforts are optimised, meanwhile, by a framework that is responsive to other modes of regulation and aims for consistent norms (Crawford, 2006).

As to its goals, regulation aims to manage risk/ harm via a process of identification, analysis and re-aligning organisational/ individual behaviours as necessary (Crawford, 2006; Sparrow, 2012). Commentators have considered achievement of these goals either through regulation imposed by a regulator or imposed internally by an organisation itself. The latter, termed self-regulation, is seen as the pinnacle regulatory model, one operating most effectively when the corporation can see risks, is happy to disclose them, can control them and such control is in their interest (Sparrow, 2012; Hawkins, 2013). 

The best-known version of regulation is that developed by Ayres and Braithwaite termed responsive regulation (hereafter RR). This sets out that in sanctioning problematic actor behaviour, a regulator will commence with the mildest form of action and move on to a progressively more punitive one (Braithwaite, 2002). RR’s popularity is based on the pyramid shape through which its operation is illustrated, this shape reflecting the frequency of each sanction’s use. Most common interventions are applied at the base while the apex represents the harshest, rarest form of sanction. Progressing upwards through the pyramid, Braithwaite indicates that consecutive sanctions may cover persuasion, a warning letter, civil penalty, criminal penalty, licence suspension and licence revocation. Over the course of subsequent texts Braithwaite refined RR’s traits further including that: 
i. a regulator would slowly progress up the pyramid until the problem no longer existed;
ii. the regulator approach must be credible;

iii. some restoration of the aggrieved-aggressor relationship would be intended;

iv. the threat of punishment deters identified deviants and those intending to be deviant;

v. the quality of any regulatory strategy selection needed to be improved over time, meaning the regulatory system needed to learn fast;

vi. a regulator would listen to stakeholders; and
vii. a regulator would not be influenced or swayed by any party/approach that would undermine regulation (Braithwaite, 2002, 2016).

Overall, RR can be summarily viewed as an attempt to address deviance as close to the aggrieved/victim as possible, providing a solution and avoiding burdensome activity. Consequently, the raising of a grievance should be cost neutral for any complainant if it is to be encouraged and organisational performance improved. To date academic focus on organisational responsiveness to deviance has fallen on actor constraints (Sparrow, 2012), compliance/ deference/ defiance, motivations (Robinson and MacNeill, 2008) and deterrence (Hawkins, 2013). Most accounts of regulation, meanwhile, have presented its normative and diagnostic possibilities rather than the empirical reality (Crawford; 2006; Hawkins, 2013). Where criminology studies have examined RR, this has been through accounts of offending by non-state, criminal individuals (Sparrow, 2012). These have concerned youths on ASBOs (Crawford, 2006) and persons on probation (Robinson and MacNeill, 2008). State actors, including the police, meanwhile, have almost entirely been discussed in criminological studies in the guise of regulators (Bayley and Stenning, 2016; LaVigne, 2018; Braithwaite and Sun, 2015). What have been missing are empirically based studies positioning police agencies/officers as those whose conduct needs to be regulated. 
Despite this academic gap, within policing there is evidence of efforts by police to address public grievances at the earliest stage (see, for example, Avon and Somerset Police and Crime Commissioner, 2017). Evidence also indicates that carrying through a grievance about a police officer entails a heavy cost for members of the public (McLaughlin and Johansen, 2002; Worden et al., 2018; Ombudsman Ontario, 2008). As for regulators in policing, they have shown themselves liable to make mistakes, to craft errors for their own gain (den Heyer and Beckley, 2013), and reduce criminal acts downwards to system aberrations. Consequently, persons frequently choose not to formalise grievances as complaints, with estimates suggesting three in every four potential complaints are lost (Ede 2003 cited John Howard Society of Alberta, 2005). An effect of this is to leave much police deviance undisturbed and provide the conditions for future crises to emerge when deviance grows out of hand. Given this, while RR poses possible benefits for police and complainants, empirical practice suggests it merits re-examination.
Regulation of Policing in Ireland
The foregoing discussion is relevant to policing in Ireland since 2004. This is because around that date Ireland began applying regulation to numerous policy areas (Brown and Scott, 2011). In a parallel move, following a series of crises in policing (Walsh, 2018) Ireland also re-invigorated its oversight and governance arrangements in a single effort through the introduction of the Garda Síochána Act 2005 (the Act). The new legislation set out the functions of the Garda Síochána and its police officers (called gardaí) for the first time. The Act also introduced an independent police inspectorate, locally based political policing entities (Joint Policing Committees) and an independent police complaints agency, the Garda Síochána Ombudsman Commission (GSOC), these coming into operation from 2007. Subsequent assessments of the broad approach to regulation in Ireland characterised it as suffering from weaknesses in terms of philosophy, application, and oversight (Economist Intelligence Unit, 2009; Brown and Scott, 2011), and assessment of regulation in policing was no different. Referencing the crises noted above, in 2012 the National Economic and Social Council, an advisory body to the Prime Minister, commented on policing for the first time since 1984. Whereas before 2007 policing had been allowed to regulate itself, NESC concluded that the overall effect of the new policing architecture since then was unclear, possibly due to deficient regulation and a lack of diagnostic monitoring (NESC, 2012). In its recommendations, NESC promoted use of RR, referencing it as a ‘shorthand’ to encompass Braithwaite’s ideas. However, in doing so NESC arguably: 

· overlooked the financial and political costs of continued police misconduct;

· mentioned but did not elaborate upon the RR aligned strengths-based pyramid that promotes virtues within organisations (Braithwaite, 2008); and

· omitted consideration of the restorative function between aggrieved and accused vested in a police complaints body. 
Other commentators have asserted the character of police regulation in Ireland (Manning, 2012) or professed rejection of its effect (Charman and Corcoran, 2015). None of these have tested its quality. Combined, these omissions merit consideration of Ireland as a test case of RR at what is a critical juncture in its policing history. Using this background as a starting point, the current article looks to the performance of police oversight in Ireland since 2007. It does so through the frame of RR and its potential utility in the context where sustained concerns with policing continue to present themselves (Department of Justice and Equality, 2017). Since 2014, for instance, two consecutive heads of the national police agency (the Garda Commissioner), two consecutive Ministers for Justice and two consecutive chief civil servants in that ministry have resigned/retired in the context of misgivings surrounding the handling of garda deviance. These dynamics and a lack of academic focus to date on responsive regulation within policing generally give rise to two research questions in this article. These are:
1. how appropriate is RR as a theoretical framework through which to summarise oversight treatment of police misconduct in Ireland after 2007; and
2. how useful is the strengths-based pyramid for recognising praiseworthy garda conduct?

Data and Methods
To answer the two research questions, five datasets were examined, three of these drew on GSOC caseload formally made available by that agency for research purposes. Question 1 was operationalised through aspects i) - iiii) of RR (restrained use of effective sanctions, the consistency and credibility of enforcement and the extent to which the restorative relationship was realised) within GSOC practice. Published GSOC caseload data up to 2017, relied upon in the article, did not allow for linking allegations to outcomes or the situational context in which the complaint had arisen. Consequently, documentary analysis of a sample of 1,915 GSOC complaints between the years 2009-2012 comprised the second dataset used to assess items i)-ii) of RR, namely sanction implementation and regulation credibility. 

Item iii) of RR (restoration of the police-public bond) was examined via those mechanisms that arguably signify Irish police willingness to engage early, voluntarily and productively with complaints. This was tested via published GSOC data relating to use of Informal Resolution (hereafter IR). To these data were added others on complaints processed via local intervention. The latter is a non-statutory arrangement, similar to IR, in place since 2007 and which allows a member of the public to bring a grievance to Garda attention before being formalised as a complaint to GSOC. Figures on local intervention nationally had not been published by September 2017 and were therefore sought from the Garda Síochána1. This made up the third set of data used in this article.
Turning to the second research question, the application of RR to praiseworthy police conduct was operationalised via two sets of data. The first of these was the presence and functioning of a police officer appraisal system. The Garda Síochána introduced an individual officer assessment tool -Performance, Accountability and Learning Framework (PALF)- on a pilot basis for some 350 police officers in 2012. There was limited progress on this until mid-2016 (Garda Síochána, 2016) and then only following pressure to do so by the Garda Síochána Inspectorate (2015). No further development in PALF occurred until April 2017 when the Garda Commissioner gave a further commitment to its roll-out (Policing Authority, 2017). Given this unclear position, data in terms of officer rankings on the 2012 PALF pilot and, separately, PALF’s status as of September 2017, were sought from the police agency. 

Praiseworthy police conduct, if not assessed via a grading system, such as the one mentioned above, or via individual performance payments (Winsor, 2011), might be recognised via automatic long-service awards or through acknowledgement of individual acts of police heroism/effort (see New Zealand Police, 2013). In the Irish case, the Garda Síochána has retained a medal for heroism called the Scott Medal for Bravery since 1923. As of September 2017, it had been awarded 429 times in 94 years (Garda Síochána, undated). Other than the medal, the Garda Síochána retained no evident award for individual effort and no talent management scheme by late 2017. Consequently, in order to answer the second research question data were sought from the Garda Síochána relating to the conditions for awarding and rescinding its medal for bravery as well as the number of times the latter action had been taken following proven misconduct by a garda2. This composite request represented the fifth set of data used.
Findings

Published GSOC caseload data (Table 1) presented some initial problems for analysis. Headline figures for its first two operational years (2007 and 2008) were missing, and the recording of certain sanctions had changed over time, e.g. the change to a general category of ‘reduction in pay’. These represented effective breaks in the data series. 
Table 1

Table 1.

GSOC Published Caseload Statistics 2009-2017
	
	2017
	2016
	2015
	2014
	2013
	2012
	2011
	2010
	2009

	Advice
	33
	30
	51
	48
	49
	53
	74
	50
	77

	Caution
	3
	11
	14
	13
	17
	32
	28
	12
	26

	Warning
	9
	9
	9
	6
	2
	6
	6
	1
	6

	Reprimand
	2
	3
	6
	2
	2
	9
	12
	0
	16

	Reduction in pay not greater than 2 weeks
	Unclear
	Unclear
	0
	42
	19
	22
	33
	18
	21

	Reduction in pay not greater than 4 weeks
	Unclear
	Unclear
	0
	Unclear
	0
	9
	1
	0
	0

	Fine
	19
	22
	8
	2
	5
	0
	0
	0
	0

	Conviction
	Unclear
	0
	2
	0
	0
	1
	4
	3
	0

	Dismissal
	0
	0
	0
	0
	1
	0
	0
	0
	0

	Total
	66
	75
	116
	114
	95
	131
	154
	81
	146

	As % of all outcomes that year
	2%
	2%
	2%
	3%
	2%
	2%
	2%
	2%
	3%

	Information Resolution
	6
	8
	12
	22
	24
	33
	38
	28
	30


Those issues aside, in terms of use of effective sanctions, Table 1 suggested a variation each year in terms of the volumes of sanctions applied but little change in their proportion as a percentage of all allegations closed in any one calendar year (2%). Simplifying the data further, by collapsing the sanctions applied into three main categories (Figure 1) an interesting pattern emerged.  

Figure 1

Sanctions applied in GSOC cases 2009-2017
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A greater reliance upon imposition of monetary penalties was noted since 2007. Using the sample of 1,915 complaints, further delineation could be made between the lowest and highest forms of investigative phase that GSOC applied to complaints. These were, respectively in order of increasing gravity, an investigation by the Garda Síochána unsupervised by GSOC, an investigation supervised by GSOC, a disciplinary investigation by GSOC and, a GSOC-conducted investigation of a possible criminal offence by a garda. This last investigation type represents the apex of the RR pyramid. Where a sanction had been imposed in the sample (n = 78 of 1,915 complaints), it transpired that the overwhelming majority of these (n = 70 or 92%) arose from Garda-led as opposed to GSOC led-investigations (Table 2). 
Table 2
Sampled Cases- Complaints Substantiated

	Investigative Phase
	Count
	% of Cases with sanction applied
	% representation of such cases among all investigated cases in the sample

	Garda Unsupervised
	70
	92%
	57.5%

	GSOC Supervised
	4
	5%
	5%

	GSOC Disciplinary
	2
	1.5%
	0.5%

	GSOC Criminal Investigation
	2
	1.5%
	37%

	Total
	78
	100%
	100%


Additionally, when the sample complaints were disaggregated by allegation type (Table 3), it revealed that most allegations that had incurred a sanction could have been considered mid-order ones. 
Table 3

Outcomes- Sample Cases

	
	Discourtesy
	Neglect of Duty
	Abuse of Authority
	Other*
	All Cases

	Advice
	2
	22
	12
	2
	38

	Caution
	1
	8
	0
	4
	13

	Reduction in pay not exceeding 2 weeks
	1
	9
	4
	3
	17

	Reduction in pay not exceeding 4 weeks
	0
	0
	0
	0
	0

	Reprimand
	0
	2
	3
	1
	6

	Warning
	1
	1
	2
	0
	4

	Total
	5
	42
	21
	10
	78


 *One of these was recorded as a non-fatal offence, namely an assault and was processed

   via a caution.
Mid-order allegations relate either to a failure in duty (i.e. ‘neglect of duty’) or the abuse of the formal powers possessed by an individual garda (i.e. ‘abuse of authority’), neither being of a low enough nature to be processed via IR nor serious enough to merit criminal investigation. Possible sanctions on proven misconduct, meanwhile, are divided by the Garda Síochána (Discipline) Regulations 2007 into ‘less serious’ and ‘serious’ brackets, i.e. an advisement to a police officer (e.g. a caution, warning), a penalty to be paid (e.g. unpaid leave or a fine) and dismissal, requirement to resign being serious punishments. Looking at the sanctions incurred on the most common allegation types (Table 3), 78% of those applied were of a non-financial type, i.e., caution, advice, etc. and all allegations incurring a financial penalty were under the value of two weeks’ pay, the lower of the two financial penalties that could be applied. A final remark on allegations that had incurred a sanction within the sample (n = 78) concerns the situational context of the matter (e.g. a search, at a Garda station, during arrest, etc). Twenty-one of the 78 complaints (27%) had related to searches of properties, persons, or vehicles, interactions that have been ongoing points of controversy globally in police studies (Bradford, 2017). Seventeen of these 21 complaints were ultimately dealt with by way of a non-financial penalty.  
As for engaging complainants at the lowest possible level, published GSOC data on IR cases indicate that these have comprised a small proportion of all complaints processed and, consistently, the majority (84%) resulted in no further action (GSOC, 2017). This pattern was also reflected in the sample (n = 145 of 173 IR cases resulted in no further action). Staying with lower-order approaches to complaints, in response to the request for data on local intervention use, the Garda Síochána replied in September 2017 that it did not possess such material. It formally passed the query to GSOC which in turn indicated that it did not ‘generally record’ such data; its staff were not under instruction to collect them and, consequently, data it provided for this article were ‘an indication only’1 (Table 4).
Table 4
Local Intervention Outcomes 2007-2016

	Year
	Satisfactory
	Not Satisfactory
	Outcome not recorded
	Total Cases

	2007
	0
	0
	0
	0

	2008
	0
	0
	0
	0

	2009
	3
	2
	0
	5

	2010
	17
	1
	3
	21

	2011
	9
	15
	8
	32

	2012
	9
	9
	3
	21

	2013
	4
	1
	3
	8

	2014
	1
	1
	3
	4

	2015
	2
	0
	1
	3

	2016
	1
	0
	1
	2

	Total
	46
	29
	22
	97


Figures in Table 4 suggest marginal use of local intervention nationally in the decade since 2007, comprising 1.4% of all complaints at its height (2011). Moreover, less than one in two grievances against gardaí were satisfactorily finalised this way.
Turning to the second research question around praiseworthy garda conduct, the Garda Síochána indicated in September 2017 that the 2012 pilot PALF had not provided individual gardaí with a final appraisal score. Additionally, the police agency noted that a full PALF roll-out had still not commenced. The police agency also provided a reply in relation to a policy on rescinding its medal for bravery and data on the number of medal recipients subsequently found to have misconduct proven against them. Its reply indicated that it had no such policy in place and ‘since the introduction of the…medal…a medal has never been cancelled or rescinded following proven misconduct/ conviction’2.
Discussion
Seven core features of RR were set out in the Introduction above. Three of these were highlighted in the Findings section in terms of the regulation of police conduct in Ireland. These were: i) the effectiveness of restrained sanction use; ii) consistency and credibility of regulatory enforcement; and iii) restoration of the sociation between police and public. All three items are reprised at this point with a view to exploring whether RR has been an appropriate framework through which to understand regulation of police misconduct in Ireland since 2007. Towards the end of this section consideration is also given to RR items iv)-vii) covering the deterrence effect of RR, the progressive adjustment of the regulator strategy, scope for stakeholders to be heard by the regulator and the rational or independent mode of the oversight model. Thereafter the Discussion turns to how far RR has been an appropriate way in which to understand the treatment of praiseworthy garda conduct. That later discussion is based on the fourth element set out in the Findings above, i.e. the promotion of praiseworthy conduct.
Incidence and Effectiveness of Restrained Sanction Use
Beginning with item i), data in Table 1 indicated a low proportion of garda misconduct substantiated and subsequently subject to sanction (2%) since 2007. More significantly, in terms of RR’s graduated sanction types by proportion imposed, the gathered data did not reflect the RR pyramid shape expected (Figure 2).
Figure 2
Substantiated Complaints- Caseload
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The discrepancy between the pyramid base (complaints not substantiated), IR and substantiated outcomes on higher order investigation phases was arguably sizeable enough to represent a first deviation from RR expectations. In comparative terms, the substantiation rate of complaints in Ireland has been lower than that cited in a wide-ranging review of police oversight models (Prenzler and Porter, 2016), but closer in nature to the ‘unduly low’ rate in “Midwest City”, an internal affairs-managed discipline system referenced by Liederbach et al. (2007). Despite advocating RR for the compliance effect it should generate upon the regulated, Braithwaite (2002) acknowledges that misbehaviour is hard to prove and unlikely to result in sanctions at all, thereby casting doubt on the potential deterrent effect of RR, item iv) of the RR model. 
When sanctions were implemented, nearly all (n = 901 of 912 of the published caseload and n = 78 or 78 in the sample) had been ‘less serious’ types. Published caseload data had indicated a growth of monetary sanctions over time but not whether this arose in the lesser bracket of ‘under two weeks’ pay’ or in the higher bracket of ‘under four weeks’ pay’. Even still, since 2007 the visible shift towards greater proportional use of non-monetary sanctions (16% rising to 30%) while use of advisements fell (84% to 70%, Figure 1) was significant. Two possible explanations might explain this. On the one hand, Garda managers may have viewed monetary sanctions as more impactful on a garda than a non-monetary one, suggesting a hardening of Garda management views towards misconduct over time. Greater use of fines also paralleled reductions in public sector wages, including those of gardaí from December 2009, as Ireland faced a well-documented economic crisis. This pattern could be taken as being suggestive that that fines were imposed as they might have had a bigger impact on garda motivations/compliance. Alternatively, Garda managers viewed monetary sanctions as having less longer-lasting effects on an individual garda’s promotion prospects and so relied upon them more. As all sanctions in the Irish paradigm are imposed by the Garda Síochána itself, not by GSOC, the greater use of financial penalties over time warrants scrutiny. This is because the distinguishing threshold between advisements and financial penalties and among advisements e.g. between ‘advice’ and ‘caution’, has never been clarified in law or in policy. Neither has any duration and/ or effect on retention/ promotion of a garda arising from a one or more advisements. What is clear is that greater use of financial penalties against gardaí in Ireland runs counter to dynamics in other jurisdictions. Elsewhere advisements against police officers have replaced financial penalties (see Los Angeles Times, 2012), reflecting the belief that they have a greater impact on police officers (Harrison and Cuneen, 2000; Chapman, 2014), while the rationale for having a range of penalties against police has also received explicit attention (Anglioni, 2017). 
Consistency and Credibility of Regulatory Enforcement

Greater use of financial sanctions since 2007 may have exacerbated a pre-existing vulnerability around consistency and credibility in the oversight model. This destabilising effect was Regulation 10 of the 2007 Garda Síochána (Discipline) Regulations (the Regulations). It allows a Garda line manager to determine that a subordinate has committed a ‘minor breach of discipline’ and then impose a sanction that closes the matter. This can all be done without recourse to GSOC. Yet, as no definition of a ‘minor’ breach exists, the use of Regulation 10 is not subject to any clear threshold in terms of misconduct alleged. Moreover, the mechanism does not afford transparency as the Regulations offer no indication that the aggrieved member of the public need be informed of the outcome imposed. In practice, recourse to Regulation 10 by the Garda Síochána may or may not be widespread as its use has only been reported on once, indicating that there were no such outcomes in 2013 (GSOC, undated). The uncertainty around the scope and effect of Regulation 10 in Ireland does, however, match patterns in other jurisdictions where police commanders have proven reluctant to reprimand their subordinates in line with expectations (Fassin, 2011; US Department of Justice, 2017). A significant difference, perhaps, is that whereas such examples arose despite legislation specifically being in place, the Irish Regulations enshrined ambiguity in law. 
Credibility might also be measured by the low base of sanctions implemented against gardaí. Published GSOC caseload data did not reveal after what sorts of investigations sanctions had been applied. The sample, by contrast, (Table 2) indicates that 92% of such outcomes (n = 70 of 78) had been imposed following a Garda-led, lower order investigation (i.e. unsupervised investigations), with less sanctions imposed on higher-order GSOC-supervised investigations and less again on GSOC-conducted criminal investigations. This pattern matched the expected RR pyramid shape. However, for criminal cases the drop between initial investigative phase designation and final complaint outcome was quite marked (column 3 Table 2) at 37% versus 1.5%. Unlike the expected pyramidal RR shape, the police oversight model had in effect moved from an egg-timer shaped distribution at complaint investigative-designation phase to a pyramid one at the later, complaint outcome stage. One possible explanation for this result was the higher burden required to prove criminal misconduct and consequential fall off in cases attaining this. Yet, the scale of the reduction, or lower “success” (1 of every 20 complaints) appeared greater than for comparator agencies (CMC, 2013; PCCS, 2013).
Looking at the allegations upheld, something that could only be done for sampled cases (n = 78), few of the most serious allegation types, i.e. ‘non-fatal offences’, had attracted a sanction, matching RR expectations of a pyramid shape. However, few of the lowest order allegations (i.e. ‘discourtesy’) attracted a sanction thereby deviating from the expected pyramid shaped (Figure 3).

Figure 3

Sanctions on Allegation Types- Sample cases
[image: image2.png]Assault F 1

Discourtesy —5




This deviation could be explained in several ways. One possibility was that the nature of complaints in Ireland reflected more serious conduct by gardaí generally. Alternatively, GSOC has been directing a volume of complaints to more serious investigation phases than was warranted. A third interpretation was that GSOC was moving serious complaints downwards into IR, thereby circumventing the burden of having to investigate the matter, what Prenzler and Porter (2016) term a bureaucratic or ‘managerial approach’ to complaint suppression. The second and third explanations would undermine the oversight model’s credibility, the first would merit expediting a wholescale review of garda conduct. 
Viewing RR system credibility in another way, it should encompass fairness among all police officers. However, whereas other police oversight systems (e.g. Scotland and England and Wales) enable complaints to be heard against the chief of police, the Irish paradigm does not. Legislation revised as recently as 2015 did not alter this position. The Regulations also do not legally apply to the Garda Commissioner. Furthermore, despite a marked increase in civilian staff carrying out Garda Síochána activities, the complaints process did not, as of May 2019, apply to such personnel.
Finally, in terms of credibility, Braithwaite (2010) has acknowledged that RR can be too slow to sanction and too ineffective to deter future deviance. Notwithstanding this, he rejected the argument that regulatory pyramids were to blame, instead attributing problems to the scripting of certain regulatory intervention responses. Applied to Ireland, since 2007 regulation of policing is better understood as a sandcastle design, unstable and ephemeral, offering limited impact and easily replaced depending on political need, closely matching the cycle of crisis-reform-reversion noted in the Introduction. This pattern has changed little in Ireland since 1986 when the previous overhaul of the domestic police oversight occurred. In terms of credibility, domestic police regulatory structures have also not acted in a co-ordinated manner (NESC, 2012; Toland, 2014). Specifically, despite the creation of 14 examinations, inquiries or reports into garda misconduct since 2007, and payment of over €17 million in damages to settle civil suits against garda conduct over the same period3, the several regulatory agencies have shared no single joint examination of the police agency. This runs counter to Crawford’s (2006) projection of what constitutes effective regulation. The credibility of the newest policing regulator -the Policing Authority established in 2016- has not augmented this scenario. It stood accused of failing to act on information passed to it about police revision of crime statistics (Oireachtas, 2017) and its own unstable, ephemeral status has been underscored by government plans in late 2018 to amalgamate it with another agency (Commission on the Future of Policing, 2018). It is not clear how this reform or another layer of oversight being proposed will avoid more of the same problems, ironically a point voiced by the Policing Authority (2018). The credibility of regulation efforts is also undermined by the observation that Irish policing, bound up legislatively, contractually, and emotionally with the State (Manning, 2012), has frequently seen blame for police regulatory failure being put on the law, culture or structures within Irish policing. A less decisive approach has been taken to handling individuals in regulatory/ police leadership roles associated with failings4. While Punch (2003) highlighted a similar pattern in some jurisdictions, Bayley and Shearing (2016) have argued the opposite. The prospect of senior Irish policing figures being held to account if/ when problems re-emerge in the future therefore remains unclear.
Restoring Sociation

RR aims to salvage the bond between the regulated and the aggrieved (Braithwaite, 2002; Braithwaite, 2016) through acknowledging the wrong and attempting to make amends for the deviant act, notably through an apology. The expressive value of an apology, and the detrimental effect of its absence when not offered by police has been highlighted in the literature (Porter and Prenzler, 2016). In practice, apologies have not been universally adopted within policing (see IPCC, 2011; PONI, undated). It is unclear then how useful RR theory is where no responsibility for a deviant act is voiced by the accused (i.e. a garda) or where the facts of a complaint remain unproven. Evidencing this, in Ireland, IR represents the main mechanism for police-public sociation, with mediation, though legislatively provided for, unused since 2005. Furthermore, based on sample data the prospects for sociation are not promising. Nine times as many gardaí as complainants had not consented to IR; this pattern peaked in 2011 with 11 times as many gardaí as complainants reluctant to consent to IR, suggesting a reluctance to engage and lack of fear of oversight. Moreover, GSOC has provided only isolated mention of ‘apology’ since 2007. The most significant of these was its impression of the possible expectation on a garda to offer an apology as being one factor that had potentially inhibited wider uptake of IR (GSOC, 2016). Reflecting the literature reviewed earlier in this paper, this possibility was not supported by an empirical data.
Other traits of RR

Seven traits of RR were set down in the early stages of this article and three have been discussed in detail. Consideration of the remaining four traits moves analysis beyond the available data to reliance instead on systemic or individual agency actions. Notwithstanding this, something can still be said about each, beginning with Item iv) the deterrence effect of RR. It is closely connected to item ii), RR’s credibility. Under RR an offender is offered one sanction in the knowledge that a more formal punitive one will follow if non-compliant (e.g. a failure to complete community service would result in imprisonment). Based on the data secured for police oversight in Ireland, local intervention and IR could not be viewed as offering a successful deterrent to further misconduct by gardaí. Tables 3 and 4, for instance, indicated ambiguity over the sanction format and no guaranteed upward movement of a grievance to becoming a full complaint where a garda did not consent to IR. In practice IR also produced a low proportion of all successful outcomes in the sampled complaints (1.5%, n = 27) and in the wider caseload. As indicated above, police reluctance to engage in IR often resulted in the end of the matter, undermining any deterrent effect.
Studies beyond Ireland suggest that the deterrent effect of RR on police may also be less than predicted. Police officers have been shown to have a clear sense of the pros and cons of engaging in misconduct when they do so (Goldschmidt and Anonymous, 2008) and, in Ireland specifically, external oversight has been shown to be a minor concern among gardaí (Chapman and Corcoran, 2015). In addition, a focus on repeat “offenders” by GSOC has focused on “serial complainants” (GSOC, 2009). GSOC has not published data on how many gardaí have been subject to more than one complaint, unlike its Northern Ireland counterpart. The police agency has also declined to disclose convictions among serving gardaí (Garda Síochána, 2016), thereby running counter to Sparrow’s (2012) idea of optimal self-regulation. Latterly, the Commission on the Future of Policing (the Commission), looking to revise policing arrangements into the future, also did not address the issue of recidivist gardaí. This places Ireland at odds with the USA, Australia, New Zealand and Canada which have all considered the issue of persistent police misbehaviour in order to reduce its financial cost and improve public confidence (Prenzler and Porter, 2016; Macintyre et al., 2008).  As a further indicator under this heading, GSOC has yet to indicate how many times it suspected a garda of knowingly providing false information during an investigation process, something liable to prosecution under the Act. Sample data would suggest GSOC suspected gardaí of contravening this statute at least six times more than similar suspicions of complainants. 

Prospects for the deterrence effect of Irish police regulation also do not appear propitious when judged against the Garda Code of Ethics introduced in 2016. Finalised a decade after the Act, a breach of the Code by a garda does not incur any sanction under the Regulations. In its 2018 review the Commission provided no evaluation of the Code’s impact to date, including how senior gardaí had disregarded it in relation to corporate tax payments even while finalising the draft Code itself (Oireachtas, 2017). As to the deterrent effect of sanctions, the Commission acknowledged that some complaints may call for guidance, advice or training of deviant gardaí but again offered no account of the extent, implications or effectiveness of such measures since 2007. Finally, in arguing that the Regulations had not been effective, the Commission recommended that a review of their operation should consider the experiences of all those involved, but in doing so did not include complainants. Subsequently, the sole reference to garda discipline in the plan intended to implement the Commission’s findings was to revision of the Regulations using Garda input. This planned activity was situated under the plan’s ‘People’ work stream (Government of Ireland, 2019), not the more obvious ‘Accountability’ or ‘Oversight’ ones. This suggested a further move to placate policing rather than public interests.
Turning to item v) of RR -adjustment or learning in the regulatory approach over time- several measures of the degree of GSOC and Garda Síochána learning since 2007 can be evidenced. Perhaps the clearest of these have been GSOC ‘observations or recommendations’ back to the police agency, reported on since 2013. Set out in GSOC annual reports, these aimed to reduce the incidence of similar complaints arising. Among 140 observations made to 2019, above and beyond what GSOC itself described as a standard Garda Síochána response, the police agency acted on 12 (8.5%). As for learning by GSOC, the picture is similarly mixed. Going against Sparrow’s (2012) idea of optimal regulation set out in the Literature Review, since 2007 GSOC has not published figures in respect of complaints against its own staff, unlike its Northern Ireland counterpart. As to learning from its caseload activity, GSOC has recorded being unable to explain why referrals of death or serious harm of persons notified to it by the police agency, the most serious matters with which it deals, have dropped since 20075. While, at the lowest end of its caseload, in three appearances before the national parliament GSOC has sought to divide its caseload into complaints and a lesser category of “service” issues, items that did not constitute complaints proper (Oireachtas, 2014). In arguing for this change its stated aim was to have the police agency think about service as part of its day-to-day function and to make its own caseload more manageable. GSOC also sought to remove consent from IR in order to expand its use (GSOC, 2017), justifying this proposal by reference to similar arrangements in Northern Ireland. Yet, at the time of its Oireachtas appearance and since then in Northern Ireland 35% of all matters suitable for IR have secured consent and been informally resolved (PONI, 2007; 2015). Furthermore, in Northern Ireland the option of looking for a full investigation remained available to complainants/ police officers even following IR (PONI, 2010). Evidence as to IR’s equivocal success in other jurisdictions (May et al., 2007; Prenzler and Porter, 2016) was also not considered in the Oireachtas. In 2018 the Commission’s report also promoted handling of service or “performance management” matters locally but it too provided little evidence to support its case. Also that year, around the time of the request for local intervention data for this article, GSOC agreed to a pilot local intervention initiative with the police agency (GSOC, 2019). In subsequent reporting on the pilot, GSOC made no reference to the existence and low use of local intervention since 2007, as reported here. It also did not recount how many complainants had not consented to local intervention and did not indicate the legal standing of the mechanism. Looking ahead, unless transparently accounted for and monitored, local intervention arguably risks manifesting Crawford’s (2006) warning to regulators about deploying numerous tools in the hope of something being effective.
RR also entails consideration of vi) stakeholder involvement. This would cover both police and complainant parties. Given the direct and ongoing communication by GSOC with the Garda Síochána, how can the complainant stake holding since 2007 be characterised? Coupled with the low base of substantiated complaints, less serious nature of sanctions applied and GSOC push towards local complaint redress largely perhaps against complainant wishes, the cumulative effect has arguably been to impose clear costs on deciding to complain about gardaí. In this vein, unpublished GSOC Public Attitudes Survey data for 2010 confirmed a sizeable gap between numbers of people with a grievance and those progressing to make a complaint in Ireland, matching existing research. Separately, GSOC has issued no customer satisfaction findings since 2010 that would reveal the complainant perspective over time. Finally, on this stakeholder aspect of RR, since 2007, GSOC has provided a single mention of structured stakeholder consultation activity. The latter entity met once and contained five police representatives but no visible form of complainant representation (GSOC, 2008). 
The seventh RR trait is Braithwaite’s conceptualisation of it being a vii) rational system, free from external influence, i.e. agency capture (Prenzler, 2000). Agency capture has been documented across the criminal justice system whether in the relationship between judges (Orfield 1992 cited Goldschmidt and Anonymous, 2008), governments, prison officers (Fassin, 2011) or overseers and the police (Hopkins, 2009). Ireland’s policing regulatory model has not evaded similar accusations since 2007. Claims of interference or lack of transparency have surrounded appointments to senior GSOC roles (Conway and Walsh, 2011), leasing back complaints to the Garda Síochána (ICCL, 2008), a reluctance to open examinations of police practice (Friends of the Earth and ICCL, 2011) and investigation independence (Mac Cormaic, 2014; Guerin, 2014). While these should have merited greater parliamentary scrutiny, this has not occurred. Instead, domestic oversight processes and regulation have exhibited fragile legitimacy traits (Brown and Scott, 2011) and, specifically within policing, deficient accountability structures (Toland, 2014; Walsh, 2018). 
Evidence for a Strengths-based Pyramid?
Turning to praiseworthy garda conduct, a composite, dataset was used to consider the applicability of RR under this heading. Regulator hopes for the Garda Síochána to be a ‘responsive’ police service feature in the 2005 Act and are echoed 22 times in the Garda Inspectorate’s recommendations for the police agency’s modernisation and restructuring (Garda Síochána Inspectorate, 2015). Engendering a responsive service culture where none existed previously, however, requires adoption of a mechanism for its transmission and buy-in by all staff (Murphy and McKenna, 2007). Braithwaite (2008) has argued that one proposed means of adjusting police culture is by recognising and encouraging a strengths-based pyramid. Such structures promote virtue, offering a safety net of ‘education’ for all employees at the bottom, informal praise for good employees, a prize for efforts by better employees and an award for the top performing staff. Moreover, such a pyramid functions by recognising that the strengths of most workers will overcome the weaknesses of those who underperform. As relayed in the Findings section, data secured from the Garda Síochána did not suggest any recent advance of corporate thinking in terms of differentiating between officer endeavours. Admittedly, the police agency had introduced a ‘Lessons Learned Framework’ in 2010. The latter was intended to facilitate corporate innovation by inviting all gardaí to submit examples of good practice from which a board would subsequently identify how to support systemic adoption. A Lessons Learned Office was also established within the police agency to oversee such work, with the rhetorical emphasis being on embedding the 735 submissions made in the first three years (Garda Síochána, 2014). However, despite NESC (2012) considering this initiative as one means of demonstrating RR in action, it was unable to establish the Framework’s impact. 
Looking to other means of acknowledging praiseworthy garda conduct, in 2015 the Garda Inspectorate noted that the police agency had no talent management system in place and its Performance Accountability and Learning Framework (PALF) had not been applied since a pilot version in 2012 (Garda Inspectorate, 2015). Problematically, gardaí have also recently expressed their concerns over the transparency, fairness and outcomes of internal promotion processes and frustrations about calling under-performance by colleagues to account (Garda Inspectorate, 2015). Perhaps influenced by these observations, but also the establishment of the Policing Authority, a police commitment to PALF was made again in 2016. The police agency underscored that PALF would be used for ‘monitoring, training, coaching and support of Garda staff’ (Garda Síochána, 2016: 82). Tellingly, this new commitment had no published commencement date. Seventeen months later again, by April 2017, the PALF was still not in place (Policing Authority, 2017). The Garda Síochána confirmed for this study that this remained the case in September 2017, with no visible movement a further year later (Commission on the Future of Policing, 2018). 
A likely explanation for the absence of praiseworthy performance recognition schemes within police agencies might be the rationale that they could produce perverse effects. These might include a proliferation of civil liberty abuses as a by-product of individual police officers looking to boost the numbers of measurable transactions (e.g. arrests, stops, searches) by which their performance could be measured. Aligned with this, there has been limited scholarly discussion of the perverse effect on police colleagues when an award for meritorious conduct is not rescinded following proven misconduct. New Zealand provides for rescinding its police bravery award through cancellation or forfeiture at any time (Government of New Zealand, 2013) as does Canada with its Order of Merit of the Police Forces (Governor General of Canada, undated). Ireland’s police agency, by contrast, confirmed for this article that it does not maintain any policy governing awarding or rescinding of its Scott medal. It is argued that this situation creates conditions that risk demeriting the value its bravery award and de-motivating rank and file in the process6. This must be seen as a counter-productive approach when policing is experiencing higher employment turnover, no longer being seen as a job for life (Crawford, Disney and Simpson, 2016). Against this, it could be argued that bravery medals are awarded so rarely as to have any impact on police officer motivations. Yet, among the small research base on public sector employee motivations that does exist, the possibility of receiving a performance award is important for almost one in two such workers, particularly early in one’s tenure (French and Emerson, 2015). This timeframe matches research into the onset of police misconduct (Harris, 2014), suggesting a need to address misconduct and praiseworthy conduct in demonstrable ways early in a garda’s career.
Overall, the absence of any merit scheme that distinguishes clearly between individual garda efforts and a failure to retain the force’s bravery medal only for exceptional and sustained conduct run counter to the idea of an RR strengths-based pyramid. There has, in effect, been limited evidence of a conceptual bridge between good conduct and misconduct. Rather, the default solution has been to create what have been termed here ‘sandcastles’, regulatory entities that have not necessarily improved matters, most recently the Policing Authority and the Commission. The latter’s final report in particular created distance from the policing crisis in which it was itself born by not directly referencing the breadth or scale of the problems since 2007. In terms of garda misconduct, the Commission recommended that the “punitive” aspect of the complaint procedure be altered and instead advocated prioritising ‘what needs to be learned’ (Commission on the Future of Policing, 2018: 49), an idea evident in other jurisdictions (Jackson, 2012). This proposal was despite the Commission, elsewhere in the same document, acknowledging that the police agency had been ‘slow to act’ on recommendations (Commission on the Future of Policing, 2018: 7). Significantly, in pushing lesson learning as the way forward, the Commission provided no evidence to support the implication that future Garda conduct would be any different from that evinced since 2007. 
Conclusions
Responsive Regulation (RR) advances the idea that expected conduct can be encouraged through a regulator adopting a graduated arrangement of greater punishments or rewards. Policing in Ireland prior to the 2005 Act and the coming on stream of its provisions in 2007 has been portrayed as being largely based on self-regulation, one that then altered to external, likely deficient, regulation (NESC, 2012; Toland, 2014). It is concluded that adoption of RR for garda misconduct, its derivative strengths-based pyramids for praiseworthy garda conduct, or any connection between them has not been supported in Irish policing. This gives rise to two substantive conclusions. First, since 2007 the approach to policing conduct in Ireland has been reactive not responsive regulation. This has three implications for future regulation of Irish policing. A soft, co-operative approach to police misconduct and focus on lesson learning has not worked. Instead more transparent use of the Regulations and mechanisms for clarifying Garda management-imposed sanctions/non-action is preferable to the Commission proposal for a further layer of regulation. This would manifest as an emphasis on organisational justice fairness (Prenzler and Porter, 2016) implemented through Garda management establishing dual cultures of propriety that quickly and decisively respond to good/bad conduct. This would address the core RR issues of credibility and deterrence (or encouragement in the case of praiseworthy conduct). A relevant example here is the 2018 revision of the IPCC that handles police complaints in England and Wales alongside Crown Prosecution Service adoption of new guidance on prosecuting police (CPS, 2018). Second, an ombudsman role generally has been portrayed as pivotal in explaining what happened, who carries responsibility and what will be done to make matters right and to restore police-public relations in the event of a police-public grievance (Reif, 2004). Paramount here is that better and wider stakeholder mechanisms need to be put in place. Third, whether or not GSOC is retained, garda unwillingness to engage with IR, the marginal use of local intervention and the benefits of mediation (Porter and Prenzler, 2016) need to be better scrutinised. Garda corporate reticence towards staff performance appraisal should also be addressed by a commitment and tie-in to ethical standards which should include a link to the Regulations. In appointing the first non-Irish Garda Commissioner and a head civil servant for Justice from outside that ministry in 2018, an opportunity has been created in which to implement these three ideas. Yet, the prospects for doing so are not encouraging as nothing resembling these ideas emerged from the 2018 Commission or its subsequent implementation plan.
The second substantive conclusion is that the reality of policing in Ireland since 2007 gauged via a range of indicators presented here, represents an empirical test of RR. Such testing is necessary for any theoretical framework and the results raise wider questions about responsive regulation’s utility. This conclusion is in line with Braithwaite’s own observation that ‘a key to progress is to keep constructing new paradigms…that are responsive to the new realities of the world, but that fade…when those realities change’ (Braithwaite, 2000: 235). The reality of Irish policing regulation is that improvement is needed and an approach other than pyramids must be adopted. Movement instead must be towards a framework that approaches police conduct, good and bad, as enmeshed more than RR allows. It must step beyond the short-term tinkering, lesson-learning, hands-off approach that has characterised domestic police regulation. Beyond Ireland the challenge for researchers is to consider whether responsive regulation fits or confounds police conduct in their jurisdictions, to better build theory and evidence-based practice so as to avoid repetitive distraction with sandcastles. 
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Notes

1. Personal Communication FOI Request- Decision Letter 4 September 2017.

2. Personal Communications- Freedom of Information Request FOI-00382-2017, Request Partially Granted, 29th September 2017 and Freedom of Information Request FOI-000383-2017, Request Refused, 25th September 2017.

3. Data made available on http://www.justice.ie/en/JELR /Pages /WP07000 446 which displayed the message up until 1st July 2017 after which date the webpage was removed. 
4. See Debra Kirby as defendant in Shannon Spalding and Daniel Echeverria v the City of Chicago et al., 20112cv08777, a case Chicago settled for $2 million; and Gwen Boniface in David Brown et al. v The Province of Ontario 172/2006 Ontario Superior Court of Justice, settled for $20 million. Both were subsequently appointed as police regulators in Ireland. A former Irish Minister for Justice who had presided over what the Prime Minister termed a “dysfunctional” department was put forward as an MEP candidate in 2019.
5. Section 102 of the Act- 247 referrals in 2007 and consistently downward to 38 in 2018. A public commitment in 2012 to analysing these was not reprised in later annual reports.
6. There have been at least two instances where gardaí with criminal convictions have retained their Scott medals; one standing to profit personally from its reported sale at auction.
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		Year		Resolved		Warning or similar		Fine		2 weeks pay		4 weeks pay		conviction		Dismissal				Total allegations

		2007		No data		No data		No data		No data		No data		No data		No data				NA

		2008		No data		No data		No data		No data		No data		1		0				NA

		2009		30		108		0		21		0		1		0		1 civilian		NA

		2010		28		51		0		10		0		4		0		1 civilian		NA

		2011		38		120		0		33		1		5		0		1 civilian		7,076

		2012		33		100		0		22		9		4		0		3 civilians		5918

		2013		24		70		5		19		0		2		0		2 civilians		5883

		2014		22		69		2		42		Unclear		1		1		1 civilian		6040

		2015		12		80		8		28		Unclear		2		0				5061

		2016		8		53		22		Unclear		Unclear		1		0		1 civilian		3839

		2017		6		47		19		Unclear		Unclear		No data		0				4155

		Total		201		698		56		175		10		20		1				37,972

				Resolved		Warning or similar		Fine		2 weeks pay		4 weeks pay		conviction		Dismissal

		2011 onwards		143		539		56		144		10		14		1

								IR		Non money		Money		Apex

								143		539		210		15		907				37972

								0%		1%		1%		0%

						IR		76.5		-76.5		16%

						Non money		269.5		-269.5		59%

						Money		105		-105		23%

						Dismissal/Conviction		7.5		-7.5		2%
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				2017		2016		2015		2014		2013		2012		2011		2010		2009

		Advice		33		30		51		48		49		53		74		50		77

		Caution		3		11		14		13		17		32		28		12		26

		Warning		9		9		9		6		2		6		6		1		6

		Reprimand		2		3		6		2		2		9		12		0		16

		Reduction in pay not greater than 2 weeks		0		0		0		42		19		22		33		18		21

		Reduction in pay not greater than 4 weeks		0		0		0		0		0		9		1		0		0

		Fine		19		22		8		2		5		0		0		0		0

		Conviction		0		0		2		0		0		1		4		3		0

		Dismissal		0		0		0		0		1		0		0		0		0

		Non monetary		47		53		80		69		70		100		120		63		125

		Monetary		19		22		8		44		24		31		34		18		21

		Dismissal/conviction		0		0		2		0		0		1		4		3		0

		Total		66		75		90		113		94		132		158		84		146

				2009		2010		2011		2012		2013		2014		2015		2016		2017

		Non-Financial		86%		78%		78%		76%		79%		63%		76%		71%		71%

		Financial		14%		22%		22%		24%		20%		37%		24%		29%		29%

		Dismissal/conviction		0%		0%		0%		0%		1%		0%		0%		0%		0%
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