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[bookmark: _Toc525041559]Abstract

In 2016 the United States and 44 other countries issued a Joint Declaration for the Export and Subsequent Use of Armed or Strike-Enabled Unmanned Aerial Vehicles (UAVs). This arms control agreement, the first to focus specifically on drones, includes a commitment to discuss how these are ‘used responsibly’ by states. However, the exact meaning of responsible use in this context remains uncertain. This article addresses the uncertainty by raising important questions for policymakers: regarding the use of armed drones, to whom does a state have a responsibility? What is the moral basis for that responsibility? What purpose is a state therefore responsible for pursuing? And what could it mean in practice for a state to take prospective moral responsibility for preventing injustice? These questions are discussed by reference to five objects of responsibility that a state committed to using armed drones responsibly should consider: (1) other states; (2) its own citizens; (3) the intended victims of drone use; (4) the unintended victims of drone use; and (5) its military personnel (including drone operators). The intention is to provide a structure according to which policymakers could better understand the meaning of responsible drone use and thereby improve drone-specific arms control. 




[bookmark: _Toc520729667][bookmark: _Toc525041560]Introduction

What exactly does it mean for a state’s armed drones to be ‘used responsibly’? This phrase appears in the first and (to date) only international arms control agreement focused specifically on restraining the acquisition and use of armed drones. In late 2016 the US and 44 other states issued a Joint Declaration for the Export and Subsequent Use of Armed or Strike-Enabled Unmanned Aerial Vehicles (UAVs) (hereafter ‘the Declaration’).[endnoteRef:1] The context for the Declaration, and a key driver of US leadership on gaining signatories, was an anticipated loss of US technological and market dominance. The essential concern was that many more states would soon acquire armed drones and possibly use them in unacceptable ways. Over the past two decades, the US government has acquired and maintained the world’s largest fleet of armed drones and has used them more frequently than has any other state. Today, however, the development, production, acquisition and use of armed drones is increasing worldwide. According to one recent assessment, 24 states possess armed drones and 13 have used them, and military drone production has expanded beyond the United States to countries including Israel, China, India, Iran, Pakistan, Russia, South Africa, and Turkey.[endnoteRef:2] The US government itself has used armed drones to strike targets in Afghanistan, Iraq, Libya, Pakistan, Somalia and Syria, and this article will later touch upon the ethical concern that US drone use has sometimes generated. With international drone proliferation now well underway, this appears to carry the potential for further concern when one considers other possible scenarios: Turkey conducting drone strikes against Kurdish rebels inside Syria, or China sending armed drones into Kazakhstan to hunt suspected terrorists among the Uighur Muslim population, or Russia using drones to kill enemies inside Caucasus state territories, or Israel sending drones to strike targets inside Iran (or vice versa). [1:  US State Department, Joint Declaration for the Export and Subsequent Use of Armed or Strike-Enabled Unmanned Aerial Vehicles (UAVs), Bureau of Public Affairs, 28 October 2016, <https://2009-2017.state.gov/r/pa/prs/ps/2016/10/262811.htm>. Armed drones are also covered by broader agreements including the 1987 Missile Technology Control Regime (as amended) and, arguably, the 2013 Arms Trade Treaty: Perry World House, ‘A way to rein in drone proliferation’, Bulletin of the Atomic Scientists, 30 November 2018 <https://thebulletin.org/2018/11/a-way-to-rein-in-drone-proliferation/>; Rachel Stohl and Shannon Dick, The Arms Trade Treaty and Drones, Washington DC: The Stimson Center, 2018.]  [2:  Wim Zwijnenburg and Foeke Postma, Unmanned ambitions: Security implications of growing proliferation in emerging military drone markets, PAX Netherlands, 2018, <https://www.paxforpeace.nl/publications/all-publications/unmanned-ambitions>.] 


Prior to the signing of the Declaration, the US Government had acknowledged the risk of drone proliferation as well as its own capacity to shape future patterns of drone use by being a model of state behaviour. In 2012, for example, Obama’s chief counterterrorism adviser John Brennan said his administration colleagues were ‘very mindful that, as our nation uses this [drone] technology, we are establishing precedents that other nations may follow’, and he warned: ‘not all of those nations ... share our interests or the premium we put on protecting human life, including innocent civilians’.[endnoteRef:3] Brennan asserted that Obama’s drone-based counterterrorism strategy was ‘legal, ethical, and wise’, and he argued: ‘If we want other nations to use these [drone] technologies responsibly, we must use them responsibly’.[endnoteRef:4] The exact meaning of responsible use remained unclear, but in Brennan’s assessment it was apparently somehow a matter of legality, ethics and wisdom. His justification of US drone strike campaigns was offered in the context of growing international criticism, much of which involved concern about lack of responsibility. Two years previously, the United Nations (UN) Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions had issued a report condemning the use of armed drones to conduct so-called ‘targeted killings’, warning of ‘the displacement of clear legal standards with a vaguely defined licence to kill, and the creation of a major accountability vacuum’.[endnoteRef:5] [3:  Adam Entous, ‘U.S. Plans to Arms Italy’s Drones’, Wall Street Journal, 29 May 2012: A1.]  [4:  John O. Brennan, ‘The Ethics and Efficacy of the President’s Counterterrorism Strategy’, Wilson Center, 30 April 2012, <https://www.wilsoncenter.org/event/the-efficacy-and-ethics-us-counterterrorism-strategy>.]  [5:  Philip Alston, Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions (A/HRC/14/24/Add.6), Human Rights Council, United Nations General Assembly, 2010: 3.] 


[bookmark: _Hlk4239915]Subsequent criticisms of drone use have likewise focused on questions of legality, and on the applicability of international law regulating the resort to force, international humanitarian law, and international human rights law. The UN General Assembly, the European Parliament, the UN Human Rights Council, and the Parliamentary Assembly of the Council of Europe passed resolutions calling upon states to use armed drones in compliance with international law.[endnoteRef:6] However, these resolutions did not resolve the critical uncertainty about which international laws were applicable to drone use in certain circumstances. And neither did the US government’s own policy, announced in early 2015, on permitting the export of drones to other countries in accordance with ‘proper use’ principles. Under the US Export Policy for Military Unmanned Aerial Systems, the government committed itself to ensuring that recipients of US-origin military drones would use these ‘lawfully and responsibly’.[endnoteRef:7] The text emphasised adherence to ‘applicable’ laws, but the distinct and exact meaning of ‘responsibly’ was unclear.  [6:  UN General Assembly, ‘Protection of human rights and fundamental freedoms while countering terrorism’ (A/RES/68/178), New York, United Nations, 18 December 2013. European Parliament resolution of 27 February 2014 on the use of armed drones (2014/2567(RSP)). UN Human Rights Council, ‘Ensuring use of remotely piloted aircraft or armed drones in counterterrorism and military operations in accordance with international law, including international human rights and humanitarian law’ (A/HRC/RES/25/22), New York: UN General Assembly, 15 April 2014. Parliamentary Assembly of the Council of Europe, ‘Drones and targeted killings: the need to uphold human rights and international law’ (Resolution 2051(2015)), 23 April 2015.]  [7:  US State Department, ‘Fact Sheet: U.S. Export Policy for Military Unmanned Aerial Systems’, 17 February 2015, <https://2009-2017.state.gov/r/pa/prs/ps/2015/02/237541.htm>. These principles for ‘proper use’ in the 2015 policy were reproduced in the export policy issued by the Trump administration in April 2018: US State Department, ‘Fact Sheet: U.S. Policy on the Export of Unmanned Aerial Systems’, 19 April 2018, <https://www.state.gov/r/pa/prs/ps/2018/04/280619.htm>.] 


[bookmark: _Hlk4240174]The following year, the US government organized the Declaration as a basis for a common international approach to the export and use of armed drones. This agreement contained five principles, and the most relevant for present purposes are: (1) ‘The applicability of international law, including both the law of armed conflict and international human rights law, as applicable, to the use of armed or strike-enabled UAVs, …’; and (5) ‘That in light of the rapid development of UAV technology and the benefit of setting international standards for the export and subsequent use of such systems, we [the signatory states] are resolved to continue discussions on how these capabilities are transferred and used responsibly by all States’.[endnoteRef:8] The Declaration has since attracted criticism, unsurprisingly, for ‘being led by the state whose use of drones has caused most concern, harm and controversy so far, and so who might not be considered in the best position to help define ‘responsible use’’.[endnoteRef:9] But the most serious problem, arguably, is the Declaration’s vague and ambiguous language. In 2017, the UN Institute for Disarmament Research highlighted the specific meaning of ‘responsible use’ as ‘one of the most pressing questions’ in need of an answer,[endnoteRef:10] and 18 non-government organisations argued: ‘If the concept of ‘responsible use’ is to be part of this framework, specific work must also be undertaken to reach a common understanding of what this means’.[endnoteRef:11] This work is important because more precise language in the Declaration would better enable it to have a genuine arms control effect.  [8:  US State Department, Joint Declaration for the Export and Subsequent Use of Armed or Strike-Enabled Unmanned Aerial Vehicles (UAVs), URL cited. Emphasis added.]  [9:  Elizabeth Minor, ‘Approaches to Technology and Policy: International Standards and Addressing Drones in the Use of Force’. Briefing Paper. Article 36, October 2018, <http://www.article36.org/wp-content/uploads/2018/10/A36-approaches-to-tech-policy-drones.pdf>.]  [10:  UNIDIR, Increasing Transparency, Oversight and Accountability of Armed Unmanned Aerial Vehicles, Geneva: United Nations Institute for Disarmament Research, 2017: 35-36.]  [11:  ICJ, ‘The development of international standards on the export and subsequent use of ‘armed or strike-enabled UAVs’’, International Commission of Jurists, 13 September 2017, <https://www.icj.org/the-development-of-international-standards-on-the-export-and-subsequent-use-of-armed-or-strike-enabled-uavs/>.] 


Writing in 1952 about the uncertain meaning of the term ‘national security’, Arnold Wolfers argued that, ‘if used without specifications’, this term ‘leaves room for more confusion than sound political counsel or scientific usage can afford’.[endnoteRef:12] His warning was that policymakers’ differing understandings of the meaning of security would lead them to talk past each other rather than to coalesce around a logically coherent (and therefore more effective) security policy. Today, in the field of arms control, a similar language problem arises with the notion of responsible use. Appearing in the text of the Declaration, this notion would be morally reassuring but for the fact that it is left undefined. A government signing this international agreement, and thereby committing to the principle that armed drones should be ‘used responsibly’, might claim to have afforded itself some moral cover for any subsequent export activities. However, without specifications on the meaning of responsible drone use—what the end-user of an exported drone may or may not do with it, and why—that moral cover is merely a façade with little capacity to gain moral purchase upon the ways in which armed drones can actually be used. At worst, if this language problem is not addressed, the Declaration risks becoming perceived as a sham exercise in legitimizing the drone export business; a vehicle for proliferation rather than an instrument for justly restraining drone use.  [12:  Arnold Wolfers, ‘“National Security” as an Ambiguous Symbol,’ Political Science Quarterly 67, no. 4 (1952): 481-502, at p. 483.] 


The Declaration concludes with a call for other governments to support it, but the number of signatories has not increased since October 2017, and at the time of writing President Trump appears not to be championing it. Meanwhile, US officials have reportedly undertaken or considered departures from past practice, including increasing the tempo of drone strikes, expanding the geographic scope for drone strikes to occur in places the government considers ‘outside of areas of active hostilities,’ delegating decision-making authority from the president to military commanders, lowering the thresholds required to conduct strikes against terrorism suspects, and increasing the involvement of the Central Intelligence Agency (CIA) in the use of armed drones.[endnoteRef:13] Are these things an example to the world of a state using armed drones responsibly? To arrive at a satisfactory answer to that question, any future international discussions on the Declaration will need to establish in detail the meaning of ‘responsible use’. To that end, critical questions to be addressed should include: to whom does a drone-using state have a responsibility and why; what purpose is it therefore responsible for pursuing; and what could it mean in practice for that state to take responsibility for preventing injustice?  [13:  Rachel Stohl, An Action Plan on U.S. Drone Policy: Recommendations for the Trump Administration, Washington DC: Stimson Center, 2018: 5.] 


[bookmark: _Hlk4241593][bookmark: _Hlk4241684][bookmark: _Hlk4241908]The word ‘responsibility’ has many meanings,[endnoteRef:14] all of which cannot be canvassed in one article. So the focus here is on the prospective moral responsibilities of states that intend to use armed drones. States bear moral responsibility as collective agents, in contrast to other agents that bear it on an individual basis (e.g. drone operators or drone unit commanders), and for present purposes a focus on states makes sense because only states can commit to the Declaration as an international agreement. The article also focuses on moral responsibility because this is broader than (though often related to) legal responsibility. A moral responsibility can exist without manifesting in formal law, and it will often be bound up more generally in ‘social practices … of praising and blaming’.[endnoteRef:15] In most communities, as Merel Noorman as observed, ‘someone is considered to be acting responsibly when they adhere to prevailing norms and moral principles, and when their actions reflect shared values’.[endnoteRef:16] If we assume then that law and morality are distinct, a regard for the latter affords greater analytical scope to explore the meaning of ‘responsible use’ in the context of armed drones. Even so, the analysis here concentrates on prospective responsibility only, leaving the question of retrospective responsibility for another day. To be prospectively responsible is to assume and exercise a duty to prevent some wrong or injustice from occurring in the future, whereas retrospective responsibility tends to involve questions of liability, accountability and remedies for injustices that have already occurred.  [14:  See: H. L. A. Hart, Punishment and Responsibility. Oxford: Clarendon Press, 1968: 211ff.]  [15:  Alex Leveringhaus, ‘Drones, Automated Targeting, and Moral Responsibility’, in Ezio Di Nucci and Filippo Santoni de Sio (ed.), Drones and Responsibility: Legal, Philosophical, and Sociotechnical Perspectives on Remotely Controlled Weapons, London and New York: Routledge, 2016: 169-181, at p. 170.]  [16:  Merel Noorman, ‘Responsibility Practices and Unmanned Military Technologies’, Science and Engineering Ethics 20 (2014): 809-826, at p. 814.] 


In this article ‘responsibility’ is understood also as a directional phenomenon, so it takes the approach of considering various lines of prospective moral responsibility (which might sometimes complement or contend with each other) in the context of drone use by states. The direction of these lines can be hierarchical (upward or downward) as within a state’s own social system or non-hierarchical (outward) in extending beyond that system.[endnoteRef:17] Each line links a certain responsibility to a certain right (or legitimate expectation) as follows: a drone-using state (A) is responsible to another entity (B) for doing C because of B’s right to D. On the basis of this framework for conceptualising responsibility, the discussion hereafter includes five objects of moral responsibility that a state committed to using armed drones responsibly should consider: (1) other states; (2) its own citizens; (3) the intended victims of drone use; (4) the unintended victims of drone use; and (5) its military personnel (including drone operators). In each instance, the article outlines the moral basis for a state’s prospective responsibility, the purposes that should be pursued in exercise of that responsibility, and some responsibility-based policies a drone-using state could adopt to prevent injustice. The intention is to provide a structure according to which policymakers could think more deeply about the meaning and scope of ‘responsible’ drone use. [17:  See: Michael Walzer, Arguing about War, New Haven, Yale University Press, 2004: p. 23-25.] 


[bookmark: _Toc520729669][bookmark: _Toc525041562]Responsibility to other states

For states signing an international agreement like the Declaration, perhaps the most obvious line of responsibility is that which they have toward each other. This is a non-hierarchical (outward) responsibility that exists on a reciprocal basis between formally equal units of the international system. One state’s moral responsibility to other states is based upon, among other things, every state’s right to non-interference (in its territorial sovereignty) and its legitimate expectation that the prohibition against military aggression in international relations will be respected. An argument that follows from this is that a state intending to use armed drones outside its own territory should, as a matter of prospective moral responsibility to other states: (1) be conspicuous in respecting sovereignty; and (2) use violence only for a purpose that is essentially defensive.

The territorial sovereignty of state A may be overridden, and military force used against it, if state B is acting in self-defence against an armed attack by state A (e.g. US drone strikes in Afghanistan after 2001) or if state B has authorisation from the UN Security Council to attack state A (e.g. US drone strikes in Libya in 2011). If, by contrast, state A consents to the use of force by state B inside state A’s territory, no issue of sovereignty violation arises. However, where there is doubt about whether such consent has been granted, a drone-using state risks appearing to fail in its responsibility to respect other states’ right to non-interference. Such a situation has previously arisen in the context of secretive CIA drone use inside the territory of Pakistan. The US government had not claimed to be waging war against Pakistan, the Security Council had not authorised the use of force against Pakistan, and some elements of the Pakistani government had publicly denounced drone strikes there.[endnoteRef:18] And yet anonymous US officials were quoted in media reports claiming that other elements of the Pakistani government had in fact secretly consented.[endnoteRef:19] At best, this apparent contradiction perpetuated uncertainty about whether the US government was violating another state’s sovereignty, and at worst it prompted international suspicion that the United States was actually getting away with such violation. [18:  David E. Sanger and Eric Schmitt, ‘As Rift Deepens, Kerry Has a Warning for Pakistan’, New York Times, 15 May 2011: A16.]  [19:  Editorial, ‘The Trouble with Drones’, New York Times, 8 April 2013: A20; Aiden Warren and Ingvild Bode, ‘Altering the Playing Field: The U.S. Redefinition of the Use-of-force’, Contemporary Security Policy 36(2) (2015): 174-199, at p. 187.] 


Either way, it is difficult to characterise this confidently as an example of armed drones being used responsibly. The essential problem was secrecy: it suited the Pakistani government secretly to allow US strikes (against common enemies) inside Pakistan while publicly condemning them (in response to public protests), and for this duplicity to be sustained it was necessary for the US government to make its involvement in drone use there an official secret. A better, more responsible approach would be non-secrecy: to obtain a public declaration of consent by the state in whose territory foreign armed drones are to conduct strikes. A drone-using state could thus better demonstrate, as a matter of prospective moral responsibility to other states, that it is respecting states’ right to non-interference. Conversely, if a state were unwilling for whatever reason to publicise its consent, the use of foreign armed drones in that state’s territory would not be permissible.

Regardless of whether a state (publicly) consents to the use of foreign military force inside its territory, it is morally important for such force to be used for a purpose that is ‘essentially defensive’ (of self or others).[endnoteRef:20] When a new international order was founded after World War Two, states joining the UN committed to a default posture of non-aggression as a means of preserving worldwide peace and stability. An armed drone, like any other instrument of violence, can be used for either aggressive or defensive purposes. However, the relative ease with which it can sometimes be used, compared to other methods of violence, carries a risk that drone-using states will be tempted toward pursuing purposes that are advantageous but essentially non-defensive. A concern commonly expressed over the past two decades has been that, because some armed drones can be controlled from a location far away from a strike zone, force can now be resorted to more easily because the downside risks seem to be lower. This capacity, increasingly available to more states, could in turn underpin an unjust increase in the frequency of decisions to use force as a means of problem-solving in world affairs.  [20:  C. A. J. Coady, ‘The Morality of Terrorism’, Philosophy 60, no. 231 (1985): 47-69, at p. 59.] 


That increase would be unjust, specifically, if armed drones were used in ways that undermine the post-war principle of non-aggression in international relations established in the 1945 UN Charter. Regarding the differentiation of aggressiveness and defensiveness, debate tends to centre on the permissibility of force used in ‘pre-emptive’ self-defence and on the definition of ‘imminent’ threats. A restrictive view (based on strict adherence to the UN Charter) is that imminence is immaterial because a state’s right of self-defence may only be invoked and acted upon ‘if an armed attack occurs’.[endnoteRef:21] A more permissive and widely-accepted view (based on customary international law) is that the right of self-defence may also be exercised against a real and imminent threat when the necessity of that self-defence is ‘instant, overwhelming, and leaving no choice of means and no moment of deliberation’.[endnoteRef:22] Beyond that, some authors have argued that force may be used even when uncertainty remains about when and where a feared attack might occur,[endnoteRef:23] but one concern with this approach is that ‘preventive’ war could be difficult in practice to distinguish from outright aggression.  [21:  United Nations, Charter of the United Nations, Article 51, <http://www.un.org/en/documents/charter/chapter7.shtml>.]  [22:  The rule arising from the 1837 Caroline case. Letter from Mr Webster to Mr Fox, 24 April 1841, cited in D. J. Harris, Cases and Materials on International Law, 5th ed., London: Sweet & Maxwell, 1998: 895.]  [23:  Alan M. Dershowitz, Preemption: a Knife that Cuts Both Ways, New York: Norton, 2007; Bart M. J. Szewczyk, ‘Pre-emption, Deterrence, and Self-Defence: A Legal and Historical Assessment’, Cambridge Review of International Affairs 18(1) (2005): 119-35; Terence Taylor, ‘The End of Imminence?’, The Washington Quarterly 27(4) (2004): 57-72.] 


When using armed drones against terrorists in foreign locations, the US government has defined ‘imminence’ extremely broadly, representing Al Qaeda and affiliated organizations as ‘perpetual imminent threats’.[endnoteRef:24] However, this has been criticised as stretching the concept of imminence ‘beyond recognition’.[endnoteRef:25] As Warren and Bode have argued, the US definition ‘disassociates imminence from its common, temporal understanding of immediacy’ and, when force is used accordingly, such force is made ‘clearly preventive in nature’.[endnoteRef:26] The undesirable consequence of an expansive interpretation of ‘imminence’ might be that it has a damaging influence on the international rule-based order.[endnoteRef:27] If that order requires confidence in a meaningful distinction between defensiveness and aggressiveness, a drone-using state should be sensitive to international concerns about the relative ease with which armed drones can sometimes be used. As a matter of prospective moral responsibility to other states, it should therefore use drones for purposes that are more easily recognised as being essentially defensive, and this is best achieved by first defining ‘imminence’ narrowly rather than broadly.  [24:  Warren and Bode, ‘Altering the Playing Field’, 186.]  [25:  Kinga Tibori-Szabó, ‘Self-Defence and the United States Policy on Drone Strikes’, Journal of Conflict & Security Law 20(3) (2015): 381–413, at p. 381. ]  [26:  Warren and Bode, ‘Altering the Playing Field’, 186.]  [27:  All-Party Parliamentary Group on Drones (APPG), The UK’s Use of Armed Drones: Working with Partners, London: UK Parliament, July 2018: 5.] 


[bookmark: _Toc520729670][bookmark: _Toc525041565]Responsibility to citizens

Beyond international relations, a state also has a line of responsibility to its own domestic (civilian) population. A state government’s moral responsibility to its citizenry is based upon a social contract: in return for the internal order and external protection that a state’s governance apparatus provides, the population consents to be governed internally and to have foreign affairs managed on its behalf and for its benefit. One potential element of foreign affairs management is political violence directed at another state or a non-state actor, and in this regard the relevant right (borne individually by each member of a state’s population) is the right to life. A state can thus be seen to have a hierarchical (upward) responsibility to ensure the ‘collective safety and protection’ of ‘the sovereign people’.[endnoteRef:28] An argument that follows from this is that a state intending to use armed drones against external enemies should, as a matter of prospective moral responsibility to its own citizens: (1) use violence in a way that tends to defend rather than endanger those citizens; and (2) obtain citizens’ informed consent to be exposed to any risk of enemy retaliation. Although these are important objectives with regard to the use of force generally, they are especially important in the context of drones. This remotely-controlled technology affords greater capacity for force to be used inconspicuously, so a drone-using state’s agents might be tempted to engage, unnoticed, in excessive risk-taking. [28:  Walzer, Arguing about War, 23.] 


In using armed drones, a state can intend to honour its responsibility to defend citizens at home against threats posed by enemies abroad. The US government, for example, has in this way set out to strike its enemies in places where it is waging war (Afghanistan, Iraq and Libya) and where it is not (Pakistan, Somalia and Yemen). In so doing, however, there has been a risk that violent actions taken with the intention of defending US citizens might provoke violent reactions by aggrieved victims.[endnoteRef:29] As Brennan acknowledged in 2010, ‘an action that eliminates a single terrorist but causes civilian casualties can, in fact, inflame local populations and create far more problems—a tactical success but a strategic failure’.[endnoteRef:30] In other words: immediate defensive effort, which can seem low-risk to the user of force because it is initiated remotely, can actually contribute to longer-term endangerment. Distant enemies who are unable immediately to strike back against an ‘available’ combatant, and who are disinclined to abandon their cause, might instead turn to softer (civilian) targets inside the territory of the drone-using state. It is not necessarily the case that this endangerment risk will outweigh the defensive benefit. However, where the benefit being pursued by a state is not essentially defensive at all, the assumption of any associated downside risk dishonours that state’s moral responsibility to its own citizens. [29:  Sudarsan Raghaven, ‘In Yemen, U.S. Airstrikes Breed Anger, and Sympathy for Al Qaeda’, Washington Post, 29 May 2012, <https://www.washingtonpost.com/world/middle_east/in-yemen-us-airstrikes-breed-anger-and-sympathy-for-al-qaeda/2012/05/29/gJQAUmKI0U_story.html>; Hassan Abbas, ‘How Drones Create More Terrorists’, The Atlantic, 23 August 2013, <https://www.theatlantic.com/international/archive/2013/08/how-drones-create-more-terrorists/278743/>.]  [30:  Karen de Young, ‘Obama redefines national security strategy, looks beyond military might,’ Washington Post, 27 May 2010, <http://www.washingtonpost.com/wp-dyn/content/article/2010/05/27/AR2010052701044.html> (accessed 20 January 2011).] 


[bookmark: _Hlk4247891]A distinction can be drawn between the use of armed drones against, on the one hand, enemies who are able and intending to threaten the drone-using state’s home population and, on the other hand, locally-focused enemies of that state’s foreign allies. Arguably, strikes against the latter have a greater potential to do more harm than good, perhaps by driving those erstwhile non-enemies into direct confrontation with the drone-using state. The relative ease with which drone strikes can be carried out might, according to Michael Walzer, tempt a state to ‘broaden the list of enemies … simply because we can get at them—even if they aren’t actually involved in attacks against us’.[endnoteRef:31] But a state that does this, thereby attracting more enemies and more danger, risks failing in its responsibility to defend its home citizens. Since the start of US drone operations in Pakistan in 2004, the US government has from time to time perpetrated so-called ‘good-will kills’ of ‘militants’ who pose only a local threat, as a favour to the Pakistani government.[endnoteRef:32] Likewise, in Yemen, the timing and targets of certain US drone strikes there have been such as to appear to benefit only the US government’s Yemeni and Saudi allies.[endnoteRef:33] And yet these essentially non-defensive killings probably carried some risk of terroristic retaliation against the United States. As a matter of prospective responsibility to its own population, a drone-using state should instead run that risk only when the national self-defence benefit of a strike is clear and direct. [31:  Michael Walzer, ‘Just & Unjust Targeted Killing & Drone Warfare’, Daedalus 145(4) (2016): 12-24, at p. 18.]  [32:  Mark Mazzetti and Declan Walsh, ‘Pakistan Says US Drone Killed Taliban Leader’, New York Times, 30 May 2013: A1.]  [33:  Mark Mazzetti and Robert F. Worth, ‘Yemen Deaths Test Claims of New Drone Policy’, New York Times, 21 December 2013: A1.] 


[bookmark: _Hlk4248301]The risk of terroristic ‘blowback’ has been the basis of many criticisms of drone use.[endnoteRef:34] Whatever the degree of that risk, a drone-using state arguably has another responsibility to the citizens it purports to defend: to obtain their informed consent to potential endangerment. A moral responsibility of this kind is analogous, for political purposes, to the consent requirement that pertains in medical ethics and clinical research ethics.[endnoteRef:35] In the context of decisions to wage war, Emmanuel Kant insisted upon the requirement of citizen consent, observing that ‘it is very natural that they will have great hesitation in embarking on so dangerous an enterprise. For this would mean calling down on themselves all the miseries of war’.[endnoteRef:36] Historically, citizens of democracies have, through elected representatives, formally confirmed a ‘willingness to share the costs’ of enduring wars.[endnoteRef:37] And when a state’s military personnel, recruited from the citizenry, are putting their lives on the line in pursuit of a national cause, public engagement is maintained by the accumulation of friendly casualties. However, in circumstances where citizens perceive that their government’s external use of force comes at little or no cost to them, the democratic justification for action can diminish along with a public concern to demand information and restraint. If such perception does not match reality, and if a state does not trouble to obtain the informed consent of citizens who are actually placed at risk by its violent actions, then that state is arguably failing to use force responsibly. [34:  David Kilcullen and Andrew McDonald Exum, ‘Death From Above, Outrage Down Below’, New York Times, 17 May 2009: WK13; Jeremy Scahill, ‘Washington’s War in Yemen Backfires’, The Nation, 15 February 2012, <https://www.thenation.com/article/washingtons-war-yemen-backfires/>; Ibrahim Mothana, ‘How Drones Help Al Qaeda’, New York Times, 13 June 2012, <https://www.nytimes.com/2012/06/14/opinion/how-drones-help-al-qaeda.html>; Kurt Volker, ‘What the U.S. risks by relying on drones’, The Washington Post, 26 October 2012; Michael J. Boyle, ‘The Costs and Consequences of Drone Warfare’, International Affairs 89(1) (2013): 1–29; W. Andrew Terrill, ‘Drones over Yemen: Weighing Military Benefits and Political Costs’, Parameters 42(4)/43(1), (2013): 17-23, at p. 17. For a contrary viewpoint, see: Christopher Swift, ‘The Drone Blowback Fallacy: Strikes in Yemen Aren't Pushing People to Al Qaeda’, Foreign Affairs, 1 July 2012, <https://www.foreignaffairs.com/articles/middle-east/2012-07-01/drone-blowback-fallacy>.]  [35:  See: Sarah Wallaston, ‘Informed consent is essential before Brexit surgery’, The Times (London), 20 August 2018, <https://www.thetimes.co.uk/article/informed-consent-is-essential-before-brexit-surgery-jk5bzdkj7>.]  [36:  Emmanuel Kant, ‘Toward Perpetual Peace’, in Political Writings, (ed. H. S. Reiss), Cambridge: Cambridge University Press, 2007: 100.]  [37:  Peter W. Singer, ‘Do Drones Undermine Democracy?’, New York Times, 22 January 2012: SR5.] 


[bookmark: _Hlk4248521][bookmark: _Hlk4248883]A temptation not to honour (nor even recognise) this responsibility might be attributable to the special capacity that armed drones afford to a government: to use violence under conditions of secrecy that are greater than those available when other violent methods are used. But government secrecy is not conducive to the granting of informed consent by the governed citizenry. In practice, the informed consent of a drone-using state’s citizens would need to be obtained by citizens’ representatives who have access to relevant information and are outside the executive arm of government. However, in the United States and the United Kingdom, governments have been accused of using armed drones abroad, possibly in too risky a manner, without adequate scrutiny and meaningful constraint by elected representatives.[endnoteRef:38] In 2011, the US Congress was not invited to authorize the US deployment of armed drones in Libya because, according to the Obama administration, there was no serious threat of US casualties nor any significant chance of conflict escalation.[endnoteRef:39] Thus lawmakers had no formal opportunity to test and contest that claim on behalf of their constituents. Moreover, regarding counterterrorist drone strikes generally, the US government has resisted demands for congressional authorisation on the grounds that Congress bestowed upon the President in September 2001 a temporally unlimited authority to ‘prevent any future acts of international terrorism against the United States’.[endnoteRef:40] A better approach, arguably, would be for a drone-using state to involve citizens’ representatives constantly and more deeply in decision-making and to keep them informed about benefits and risks. For example, as a matter of prospective responsibility to citizens under its protection, a state could guard against excessive risk-taking by allowing representatives to review any list of pre-identified targets,[endnoteRef:41] and/or by seeking fresh authorisation to commence a drone strike campaign in a new part of the world.[endnoteRef:42] [38:  John Kaag and Sarah Kreps, Drone Warfare. Malden, MA: Polity Press, 2014: 6; Noorman, ‘Responsibility Practices and Unmanned Military Technologies’, 822; Stohl, An Action Plan on U.S. Drone Policy; Joint Committee on Human Rights, The Government’s policy on the use of drones for targeted killing. Second Report of Session 2015–16. (HL Paper 141, HC 574). London: UK Parliament, 10 May 2016; Intelligence and Security Committee of Parliament, ‘UK Lethal Drone Strikes in Syria’ (HC 1152), London: UK Parliament, 2017.]  [39:  The White House, ‘United States Activities in Libya’, Washington Post, 15 June 2011, <http://www.washingtonpost.com/wp-srv/politics/documents/united-states-activities-libya.html> (accessed 8 August 2011).]  [40:  US Congress, ‘Authorization for Use of Military Force’, Public Law 107-40, 115 Stat. 224, 18 September 2001. See also: Denis McDonough, ‘Can Congress Stop the Forever War?’, Foreign Affairs, 17 December 2018, <https://www.foreignaffairs.com/articles/2018-12-17/can-congress-stop-forever-war>.]  [41:  Joint Committee on Human Rights, The Government’s policy on the use of drones for targeted killing. Second Report of Session 2015–16. (HL Paper 141, HC 574). London: UK Parliament, 10 May 2016: 85.]  [42:  APPG, The UK’s Use of Armed Drones, 6.] 


[bookmark: _Toc520729672][bookmark: _Toc525041571]Responsibility to intended victims

A state’s third line of responsibility is to the intended victims of its use of armed drones. This is either an outward responsibility owed by a state to an individual member of a foreign population, or an upward responsibility if an individual is one of a state’s own citizens. All human beings, wherever they are, are presumed to bear a right to life. Therefore, a state has a responsibility (even to people it regards as enemies) to refrain from using deadly violence against a person unless or until their right to life is lost because of some relevant feature of that person. For present purposes, it suffices to identify that feature as ‘dangerousness’, and this should be understood as a matter of either war or law enforcement. It follows that a state intending to make a person a victim of its drone use should first, as a matter of prospective moral responsibility, commit to only one of these two paradigms of permissible state violence and then constrain its actions accordingly. Thereafter, a responsible drone-using state should ensure it has a high level of reasonable (evidence-based) confidence that: (1) a given individual is a combatant who may legitimately be killed (the war paradigm); or (2) killing a given individual is necessary to prevent a concrete and imminent threat to others’ lives (the law enforcement paradigm).[endnoteRef:43] [43:  In some states, lethal law-enforcement also includes practices of capital punishment. However, reliably establishing a person’s criminal culpability for wrongdoing is usually much more difficult than establishing mere dangerousness. It is therefore almost certain that drone-based capital punishment, conducted extraterritorially and without a judicial process (including a fair trial), could not constitute responsible use of an armed drone. An extrajudicial execution is immoral because it arbitrarily violates a person’s right to life.] 


The governments of many states have on various occasions affirmed the importance of complying with ‘international law applicable to the use of armed UAVs’,[endnoteRef:44] but the critical problem remains that they often do not agree about which specific legal standards apply to certain kinds of drone use. These standards are important not simply because they are legal but also, fundamentally, because they reflect the moral responsibilities that states owe to would-be victims of drone use under different conditions. Disagreement about the applicability of law is essentially a problem of paradigm categorisation which, in turn, affects the permissibility of killing. If a drone strike is carried out as an act of war, international humanitarian law applies, and a person may be killed if s/he is a combatant. If a drone strike is instead essentially an act of law enforcement, international human rights law applies, and the moral scope for killing a person is much narrower. However, a problem of moral irresponsibility arises if a drone-using state acts on its own assumption that a drone strike falls within neither of these paradigms. This is because doing so runs the risk of unjustly violating someone’s right to life without recourse to any available framework for restraint and remedy. [44:  UNIDIR, Increasing Transparency, Oversight and Accountability of Armed Unmanned Aerial Vehicles, 19.] 


[bookmark: _Hlk4249902]Many scholars have highlighted the issue of paradigm categorisation in the use of armed drones, observing that the US government in particular has set out to ‘blur’ or transcend the war/law-enforcement distinction.[endnoteRef:45] The war paradigm is the more permissive, so it might be expedient for a state to be flexible in deeming itself to be ‘at war’ when using armed drones. But the potential therein for abuse is clear, and injustice could occur where killings are carried out in circumstances which ought to have rendered them impermissible. It is therefore not good enough for a state wilfully to muddle the war and law-enforcement paradigms and then to give itself the benefit of the doubt. As a basic matter of prospective moral responsibility to intended victims, a drone-using state should instead choose and commit to a paradigm of killing that is plausible under the circumstances. It must either be the case, for example, that ‘terrorists’ are ‘threatening combatants’ to be killed in accordance with principles of military ethics, or that they are ‘dangerous criminals’ to be dealt with as a policing matter in accordance with principles governing the police use of lethal force. [45:  Alston, Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, 16; Laurie R. Blank, ‘Targeted Strikes: The Consequences of Blurring the Armed Conflict and Self-Defense Justifications’, William Mitchell Law Review 38(5) (2012): 1655-1700; Christian Schaller, ‘Using Force Against Terrorists ‘Outside Areas of Active Hostilities’—The Obama Approach and the Bin Laden Raid Revisited’, Journal of Conflict & Security Law 20(2) (2015): 195–227; Tibori-Szabó, ‘Self-Defence and the United States Policy on Drone Strikes’, 381–413; Christof Heyns, Dapo Akande, Lawerence Hill-Cawthorne, and Thompson Chengeta, ‘The International Law Framework Regulating the Use of Armed Drones’, International and Comparative Law Quarterly 65 (2016): 791–827; Joint Committee on Human Rights, The Government’s policy on the use of drones for targeted killing. Second Report of Session 2015–16. (HL Paper 141, HC 574). London: UK Parliament, 10 May 2016: 82; Chantal Meloni, ‘State and Individual Responsibility for Targeted Killings by Drones’, in Ezio Di Nucci and Filippo Santoni de Sio (ed.), Drones and Responsibility: Legal, Philosophical, and Sociotechnical Perspectives on Remotely Controlled Weapons, London and New York: Routledge, 2016: 47-64; Max Brookman-Byrne, ‘Drone Use ‘Outside Areas of Active Hostilities’: An Examination of the Legal Paradigms Governing US Covert Remote Strikes’, Netherlands International Law Review 64 (2017): 3-41; Dennis R. Schmidt and Luca Trenta, ‘Changes in the law of self-defence? Drones, imminence, and international norm dynamics’, Journal on the Use of Force and International Law 5(2) (2018): 201-245. This ‘blurring’ effort might alternatively be characterised as ‘norm entrepreneurship’ (see: Andrea Birdsall, ‘Drone Warfare in Counterterrorism and Normative Change: US Policy and the Politics of International Law’, Global Society 32:3 (2018): 241-262).] 


If it is plausible to assign a drone-based killing to the war paradigm, the drone-using state has a prospective moral responsibility to kill an individual with a high degree of confidence that s/he is a combatant. The deliberate targeting of a known non-combatant would be illegitimate because it would unjustly violate a non-dangerous person’s right to life. To an extent, honouring the combatant/non-combatant distinction is facilitated by the fact that many armed drones are equipped with powerful video-cameras that provide their operators with detailed, overhead imagery of a target zone (and people within it) in near-real time. Even so, the technical ability to confirm the presence of a particular person needs to be matched by reliable intelligence that that person really does pose a military threat. If someone is not distinguishing themselves from civilians by wearing a military uniform, intelligence to justify a drone strike should instead show that a person is ‘directly participating in hostilities’.[endnoteRef:46] The ‘directness’ of participation can be perceived differently, and a narrow view of it might afford the protection of non-combatant status to anyone who, for example, merely provides ‘financial support, advocacy, or other non-combat aid’ to an enemy organization.[endnoteRef:47] A narrow definition necessarily sets a higher standard for determination that a person is militarily dangerous, and it raises the threshold for violating the right to life. Therefore, such an approach should be preferred by drone-using states wishing to exercise a greater degree of prospective moral responsibility to intended victims. [46:  See: Nils Melzer, Interpretive Guidance on the Notion of Direct Participation in Hostilities under International Humanitarian Law, Geneva: International Committee of the Red Cross, 2009.]  [47:  Alston, Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, 19.] 


[bookmark: _Hlk4250371]In circumstances where a drone-based killing cannot plausibly be assigned to the war paradigm, it might instead be possible to approach it as a law enforcement matter. In which case, a drone-using state has a prospective moral responsibility to refrain from killing an individual unless this is the only way to prevent a concrete and imminent threat to others.[endnoteRef:48] Such killing would need to serve a strictly preventative purpose and could not permissibly be a law-enforcement objective (e.g. execution) in itself.[endnoteRef:49] The ordinary context for having recourse to law-enforcement ethics is a domestic one in which police may use lethal force only when their own lives or the lives of bystanders to an unfolding violent crime are in immediate peril. But whether lethal law-enforcement involves a police officer’s pistol or a drone operator’s missile, the critical issue is the necessity and proportionality of killing. In particular, in order for a targeted person’s right to life to be duly respected, it needs to be clear that ‘no less harmful means’ of neutralising that person’s dangerousness (e.g. capture or non-lethal incapacitation) is available.[endnoteRef:50] [48:  Office of the High Commissioner for Human Rights, ‘Basic Principles on the Use of Force and Firearms by Law Enforcement Officials’ (1990), United Nations, <https://www.ohchr.org/en/professionalinterest/pages/useofforceandfirearms.aspx>.]  [49:  Michael Ramsden, ‘Targeted Killings and International Human Rights Law: The Case of Anwar Al-Awlaki’, Journal of Conflict & Security Law 16(2) (2011): 385-406, at p. 397.]  [50:  Amnesty International, Key Principles on the Use and Transfer of Armed Drones, Amnesty International, 2017, <https://www.amnesty.org/en/documents/act30/6388/2017/en/>, 5.] 


When a state uses an armed drone, it might be tempting to claim that this ethical requirement is readily satisfied: the capture of an intended victim in a remote location is ‘infeasible’, so only a missile will do. However, a responsible drone-using state should distinguish between actions that are genuinely impossible to perform and actions that are merely high-risk (or more risky than one would like). Here it is worth noting that Osama Bin Laden was killed by US Special Forces (not in a drone strike) in 2011, suggesting that the US government judged that action to be worth the associated risk to its military personnel. An attempt to capture him instead would have been similarly risky, but this could not have been achieved using a drone alone. In addition, therefore, a drone-using state should recognise and allow for the extent to which it is contributing to the infeasibility of capture by arranging for its military personnel to be kept at a distance. In practice, as a matter of prospective moral responsibility to intended victims, this could mean that a responsible state will take steps to increase the feasibility of capture. In a domestic context, a police officer could shout out ‘drop your weapon, hands in the air!’ to someone as a non-lethal way of trying to stop that person’s dangerous behaviour. But an immediate warning would serve no purpose in the case of using an armed drone that, obviously, cannot perform an arrest on the spot. A more practical suggestion is that the government of a drone-using state could publish its ‘kill lists’ and thus ‘put enemies on notice that they are targets, allowing them to … surrender’.[endnoteRef:51] If this were done, and if surrender did not occur, a subsequent drone strike would be easier to justify as a lethal law-enforcement measure of last resort. [51:  Job C. Henning, ‘Embracing the Drone’, New York Times, 20 February 2012: <http://www.nytimes.com/2012/02/21/opinion/embracing-the-drone.html>.] 


[bookmark: _Toc520729671][bookmark: _Toc525041568]Responsibility to unintended victims

Returning to the war paradigm, a line of responsibility exists also between a state and the unintended victims of that state’s use of armed drones. A drone-using state might sometimes run the risk that, despite intending only to kill a dangerous person, it also incidentally harms innocent others. The responsibility to avoid this is an outward responsibility based, firstly, on a person’s right to life. When someone is clearly not dangerous, that right is not lost in favour of military imperatives, so the killing of such a person may only ever be incidental rather than intentional. In addition, this line of responsibility between drone-using state and potential drone victims is based on a population’s collective right to peace. This is not a right to a life never affected in any way by externally-imposed violence, but rather it is a right not to be deliberately subjected to an indefinite risk of violence. On the basis of these two rights, it follows that a state seeking to avoid making a person an incidental victim of its drone-based violence should, as a matter of prospective moral responsibility: (1) carefully anticipate and plan to minimize the incidental human harm resulting from the use of armed drones; and (2) intend that a population’s collective exposure to the risk of incidental harm resulting from drone use will be temporary.

A killing that is not intended by the government of a state (because the victim was a known non-combatant) might nonetheless be intended by a rogue drone operator. Whatever the likelihood of such an event, a basic approach that a responsible drone-using state could adopt is to include in the training of all its drone operators the procedures for prosecuting and punishing any unauthorised wrongdoing. It might also provide some reassurance to would-be victims if those procedures were disclosed publicly.[endnoteRef:52] Beyond that, when it comes to the prospective moral responsibility owed by a state to unintended victims of its drone use, respect for the right to life should be exercised with regard primarily to the principle of proportionality. As manifested in international humanitarian law, this is the principle that prohibits attacks in war ‘which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated’.[endnoteRef:53] An example of this would be the aerial bombing of a single, low-ranking enemy combatant in a crowded place where ‘collateral’ damage is virtually assured. Armed drones, incorporating powerful cameras and precision-guided munitions, are sometimes commended for enabling better proportionality outcomes (i.e. less incidental harm) than can usually be achieved using other military methods and weapon technologies.[endnoteRef:54] The choice to use drones instead of other (more incidentally harmful) methods of violence can indeed be made as a matter of prospective moral responsibility to unintended victims. However, making this choice does not dispose of the proportionality issue, because drone use itself needs then to be conducted in a morally responsible way. On this point, it is arguably not enough for a drone-using state merely to anticipate incidental harms, but rather it should also be proactive in minimising them. [52:  Alston, Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, 26-27.]  [53:  Protocol Additional to the Geneva Conventions of August 12, 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol I), June 8, 1977. Article 57(2)(iii). International Committee of the Red Cross, <https://ihl-databases.icrc.org/ihl/INTRO/470>.]  [54:  See: Daniel Byman, ‘Why Drones Work: The Case for Washington's Weapon of Choice’, Foreign Affairs, July/August 2013, 32-43, at p. 32.] 


Reducing the risk of unintended harm occurring in a drone strike could entail simply equipping a drone with a smaller munition; a narrower blast radius would endanger fewer bystanders in the vicinity of a person being intentionally killed.[endnoteRef:55] In addition, unintended victims’ right to life could be better protected by a drone-using state taking supererogatory precautions during the targeting process. This is especially required, perhaps, when that state enjoys far greater power and technological superiority over its enemy. Jessica Dorsey, arguing for a common European Union position on the use of armed drones, has claimed that ‘States that possess a superior technology … have a residually higher standard of responsibility in using such technology’.[endnoteRef:56] This accords with David Rodin’s view that, in the context of military asymmetry, the strong must ‘take exceptionally rigorous steps to ensure that they do not harm non-combatants or expose them to risks of incidental harm in the course of military operations’.[endnoteRef:57] A good example of such supererogatory precaution was President Obama’s insistence that, prior to any drone strike, ‘there must be near-certainty that no civilians will be killed or injured’, which he described as ‘the highest standard we can set’.[endnoteRef:58] Putting aside the obvious objection that actual certainty is the highest standard, this appeared to be a genuine effort to use armed drones in a way that honoured the US government’s prospective moral responsibility to unintended victims. And it stands in contrast to President Trump’s apparent higher tolerance for incidental harm.[endnoteRef:59] [55:  See: Paul Marks, ‘Smaller, Better, Deadlier?’, New Scientist (11 August 2012): 26-27.]  [56:  Jessica Dorsey, Towards an EU common position on the use of armed drones (EP/EXPO/B/COMMITTEE/FWC/2013-08/Lot8/11), European Parliament, 2017: 25.]  [57:  David Rodin, ‘The Ethics of Asymmetric War’ in Richard Sorabji and David Rodin (eds), The Ethics of War: Shared Problems in Different Traditions, Aldershot: Ashgate, 2006: 161.]  [58:  Barack Obama, ‘Remarks by the President at the National Defense University’, The White House, 23 May 2013, <https://obamawhitehouse.archives.gov/the-press-office/2013/05/23/remarks-president-national-defense-university>. Emphasis added.]  [59:  See: Editorial, ‘The Secret Death Toll of America’s Drones’, New York Times, 31 March 2019: SR12.] 


Beyond the immediate effects (intentional and incidental) of a drone strike, there might be longer-term harms attributable to continuous drone use that a responsible state should also aim to avoid. In addition to the right to life borne on an individual basis, populations as a whole arguably have a collective right to peace.[endnoteRef:60] This is a right specifically to the prospect of peace, and it would be violated in circumstances where a user of force intended to keep exposing a population to the risk of unintended harm indefinitely. In a certain part of the world, there might be individuals who may legitimately be targeted in a drone strike, and a drone-using state might claim that this will always be the case there. However, if that state thus had no intention ever to stop running the risk of causing incidental harm to any civilians proximate to a targeted enemy, this would be a failure of prospective moral responsibility. Even if known civilians were never intentionally targeted in drone strikes, civilians in general would to some extent be continually exposed to the physical risk of being within a descending missile’s blast range. And they would be indefinitely endangered further by any imperfections of drone technology (malfunctions and misfires) and/or human judgment. Moreover, unintended victimhood might derive also from the sheer and constant fear of being struck. In Pakistan, for example, the psychological harm to civilians caused by seemingly ever-present US drones has been well-documented.[endnoteRef:61] There, the collective right to peace was arguably violated by a drone-using state causing a ‘siege mentality’[endnoteRef:62] among people who were made to think they could all suddenly become a victim; anyone, anywhere, anytime, and all the time. [60:  Steven P. Lee, ‘Human Rights and Drone “Warfare”’, Peace Review 27 (2015): 432–439, at p. 432.]  [61:  International Human Rights and Conflict Resolution Clinic at Stanford Law School and Global Justice Clinic at NYU School of Law, Living Under Drones: Death, Injury, and Trauma to Civilians From US Drone Practices in Pakistan, September 2012, <http://www.livingunderdrones.org/>; David Rodhe, ‘The Drone Wars’, Reuters Magazine, 26 January 2012, <https://www.reuters.com/article/us-david-rohde-drone-wars-idUSTRE80P11I20120126>; Conor Friedersdorf, ‘Every Person Is Afraid of the Drones': The Strikes' Effect on Life in Pakistan’, The Atlantic, 25 September 2012, <https://www.theatlantic.com/international/archive/2012/09/every-person-is-afraid-of-the-drones-the-strikes-effect-on-life-in-pakistan/262814/>; Amnesty International, ‘Will I Be Next?’: US Drone Strikes in Pakistan, London: Amnesty International, 2013; Taylor Owen, ‘Drones don’t just kill. Their psychological effects are creating enemies’, The Globe and Mail, 13 March 2013,
<https://www.theglobeandmail.com/opinion/drones-dont-just-kill-their-psychological-effects-are-creating-enemies/article9707992/>; Declan Walsh and Ihsanullah Tipu Mehsud, ‘Civilian Deaths in Drone Strikes Cited in Report’, New York Times, 22 October 2013: A1.]  [62:  Kilcullen and Exum, ‘Death From Above, Outrage Down Below’, WK13.] 


Where armed drones are used for counterterrorism purposes, a particular concern is that a ‘war on terror’ (akin to a ‘war on crime’) could be a violent process that goes on forever.[endnoteRef:63] If a state takes the view that neither terror nor crime can ever be entirely eliminated, the response process it engages in can become essentially one of managing a problem rather than solving or accepting it. The moral difficulty with this is that, as the harm resulting from violence is prima facie wrong, it can only begin to be legitimized by trading it away temporarily in favour of an expectation of a better peace emerging later. It is incontrovertible that violence is not always going to be a good thing, so the most basic limitation on it must be a temporal one.[endnoteRef:64] It would be morally irresponsible therefore for a drone-using state to intend that, elsewhere in the world, its own violence and exposure of innocents to risk will continue indefinitely. A responsible approach would be for that state instead to commit to ceasing its violent problem-solving efforts if pre-defined success or failure criteria have been met within a finite limited time period. Beyond that period, any further such efforts would need to be freshly justified and authorised. (e.g. until such time as pre-defined and realistic success or failure criteria have been met). [63:  Lee, ‘Human Rights and Drone “Warfare”’, 433-34.]  [64:  Christian Enemark, ‘Drones, Risk, and Perpetual Force’, Ethics & International Affairs 28(3) (2014): 365-81, at pp. 374-76.] 


[bookmark: _Toc520729674][bookmark: _Toc525041574]Responsibility to military personnel

In general, when a state intends to use force in world affairs, the potential for victimhood extends also to members of its own military. Arguably, therefore, a state’s prospective moral responsibilities include a downward responsibility to those it places at risk in pursuit of the state’s military objectives. This is a reciprocal responsibility that arises in return for the rendering of obedient service and, for present purposes, it is worth considering the use of armed drones in relation to the legitimate expectations of military personnel in general and of drone operators in particular. In a military comprised of volunteers, some physical risks are assumed voluntarily, so military personnel who are within reach of the enemy’s violence bear a right to life that is attenuated compared to that borne by civilians. Nevertheless, military lives have inherent as well as instrumental value, so it is reasonable to expect that these lives will not be squandered. As for the operators of armed drones, who can be situated well beyond enemy reach, exposure to physical risks is a non-issue. However, due to the unique way in which a drone-based killing is carried out, drone operators are potentially exposed to non-physical (moral) risks. If so, it is arguably reasonable to expect that these state-sanctioned killers’ moral wellbeing is deserving of protection too. On the basis of these legitimate expectations, a drone-using state should, as a matter of prospective moral responsibility to military personnel: (1) use armed drones to minimize exposure of personnel to physical risks; and (2) use armed drones in ways that minimize drone operators’ exposure to the risk of moral injury.

[bookmark: _Hlk4253745]Thus far, the discussion has focused on how drone use should be restrained, but it is important also to consider why it should be required. Using armed drones instead of military personnel to achieve operational objectives can be a highly effective way for a state to honour its moral responsibility to protect and conserve military lives. Here, responsible drone use is essentially about using them in order to reduce or eliminate risk. In Western militaries at least, the era of regarding military personnel as ‘cannon fodder’ is long over, and this attitude has been replaced with a concern to protect the rights of those who render professional and obedient service to the state.[endnoteRef:65] Military service has largely become merely a technical occupation (rather than a heroic vocation), such that the state-as-employer has a responsibility to safeguard its employees’ occupational safety and health. Moreover, according to a contractarian understanding of the state and its people, a state’s most important responsibilities are owed to ‘the people who voluntarily put themselves in harm’s way for the protection and defense of their compatriots’.[endnoteRef:66] The state, through the appointed commander of military personnel, is duty-bound ‘to minimize the risks … soldiers must face, to fight carefully and prudently, and to avoid wasting their lives’.[endnoteRef:67] And, according to Walzer, ‘soldiers have every right to expect all this of him and to blame him for every sort of omission, evasion, carelessness, and recklessness that endangers their lives’.[endnoteRef:68] [65:  Martin Shaw, ‘Risk-Transfer Militarism, Small Massacres, and the Historic Legitimacy of War’, International Relations, 16, no. 3 (2002): 343-60, at p. 356.]  [66:  Jesse Kirkpatrick, ‘State Responsibility and Drone Operators’, in Ezio Di Nucci and Filippo Santoni de Sio (ed.), Drones and Responsibility: Legal, Philosophical, and Sociotechnical Perspectives on Remotely Controlled Weapons, London and New York: Routledge, 2016:101-116, at p. 102.]  [67:  Walzer, Arguing about War, 24.]  [68:  Walzer, Arguing about War, 24.] 


It follows that a responsible state should choose to use armed drones if this would avoid using riskier, functionally equivalent, non-drone methods to achieve the same necessary military objective. For example, remotely-controlled drones could be used instead of piloted aircraft to provide close air support to friendly ground troops whose lives are immediately endangered by nearby enemies. In advocating this choice, Bradley Strawser has referred to a ‘principle of unnecessary risk (PUR)’.[endnoteRef:69] He argues that, if a state can arrange for its military to use armed drones to carry out missions instead of ‘inhabited’ weapons system, with no loss of capability (including the capacity to act justly), then ‘via PUR … the state has a clear ethical obligation to do so’.[endnoteRef:70] Setting aside questions about whether or why drone strikes might be (un)just acts, Strawser’s is a compelling proposition with regard to the meaning of ‘responsible’ drone use. Critically, though, it should be the case that a state would have used non-drone methods of violence anyway, rather than a non-violent method of problem-solving. Otherwise, the choice to use armed drones would be harder to justify as an exercise of prospective moral responsibility to military personnel. [69:  Bradley J. Strawser, ‘Moral predators: The duty to employ uninhabited aerial vehicles’, Journal of Military Ethics, 9:4 (2010), pp. 342–68, at p. 344.]  [70:  Strawser, ‘Moral predators’, 348.] 


Once the choice is made to use armed drones for risk-avoidance reasons, it remains for a state to consider its responsibility to those members of the military who remotely operate these aircraft. A ‘drone operator’ is one of the two people directly involved in controlling the drone and its weapons: the sensor operator, who controls the mounted video-camera, and the pilot (seated adjacent) who controls flight. Typically, the sensor operator focuses the camera and aims the targeting laser before the pilot pulls a trigger releasing a missile from the drone, and the sensor operator then maintains aim as the missile descends. This activity, carried out on a secure military base potentially thousands of miles distant from the strike zone, entails no relevant physical risk. However, it is not altogether riskless, so a drone operator’s occupational rights are still at issue, and a drone-using state has a corresponding prospective responsibility to protect these. One suggested possibility is that, aside from risking fatigue by working long shifts,[endnoteRef:71] drone operators in the US military are exposed to the mental health risk of developing post-traumatic stress disorder (PTSD). However, scientific studies conducted in recent years do not indicate that US drone operators are especially vulnerable to this condition.[endnoteRef:72] This is perhaps unsurprising, as PTSD diagnoses tend to be associated with a person feeling a loss of safety. An alternative possibility, not yet thoroughly explored, is that drone operators wielding violence on behalf of the state are more likely than other people to feel a loss of trust in their own personal goodness. This is the risk of moral injury. [71:  Elisabeth Bumiller, ‘A Day Job Waiting for a Kill Shot a World Away’, New York Times, 30 July 2012: A1; Jeff Schogol, ‘Air Force losing more drone pilots than it trains’, Military Times, 9 January 2015, <http://www.militarytimes.com/story/military/careers/2015/01/09/air-force-losing-drone-pilots/21503301/>.]  [72:  Jean L. Otto and Bryant J. Webber, ‘Mental Health Diagnoses and Counselling Among Pilots of Remotely Piloted Aircraft in the United States Air Force’, Medical Surveillance Monthly Reports (US Armed Forces Health Surveillance Branch) 20(3) (2013): 3-8; Wayne L. Chappelle, Tanya Goodman, Laura Reardon, and William Thompson, ‘An analysis of post-traumatic stress symptoms in United States Air Force drone operators’, Journal of Anxiety Disorders 28 (2014): 480–87.] 


The idea that killing can sometimes impose a heavy, debilitating and possibly unbearable burden upon a killer’s conscience is not new. During World War One, for example, Bertrand Russell warned that ‘the use of force to coerce another man’s will, even in those rare cases in which it is justifiable, produces a brutal and tyrannous state of mind, and is more destructive of inward peace than any misfortune that can be inflicted from without’.[endnoteRef:73] Today, according to Peter Asaro, the operator of an armed drone is involved in ‘a unique form of the labor of killing …[characterised by] long and persistent voyeurism’.[endnoteRef:74] And, for several other authors, this capacity for a drone operator immediately to witness the grisly results of their violence, while never themselves facing mortal danger, is morally significant.[endnoteRef:75] Killing in such circumstances might require moral courage, but it might also therefore carry a risk of moral injury. Here, it is worth noting that the US military provides support to drone operators beyond the realm of psychology. At Creech Air Force Base in Nevada, where around 900 operators work alongside embedded psychologists, there are also chaplains available to provide spiritual counsel.[endnoteRef:76] This suggests that US drone use is managed even at the level of personal morality. If so, it might be desirable for a drone-using state to move further in this direction as a matter of prospective moral responsibility to its drone operators. Specifically, a state could act to protect these military personnel against the risk of moral injury by allowing and facilitating strike-selective conscientious objection. An individual drone operator could then choose to remain within their moral comfort-zone by, for example, disobeying with impunity any order to conduct a drone strike that resembled an extrajudicial execution. [73:  Bertrand Russell, ‘War and Non-Resistance’, in The Morality of War: A Reader (ed. David Kinsella and Craig L. Carr), Boulder CO: Lynne Rienner, 2007: 47-53, at p. 48.]  [74:  Peter M. Asaro, ‘The labor of surveillance and bureaucratized killing: new subjectivities of military drone operators’, Social Semiotics 23(2) (2013): 196-224, at p. 197.]  [75:  Jesse Kirkpatrick, ‘Drones and the Martial Virtue Courage’, Journal of Military Ethics 14 (3-4) (2015): 202-219; Nicholas R. Brown, ‘Unmanned? The Bodily Harms and Moral Valor of Drone Warfare’, in B. Custers (ed.), The Future of Drone Use: Opportunities and Threats from Ethical and Legal Perspectives, The Hague: TMC Asser Press, 2016: 189-208; Joseph O. Chapa, ‘Remotely Piloted Aircraft, Risk, and Killing as Sacrifice: The Cost of Remote Warfare’, Journal of Military Ethics 16(3-4) (2017): 256-271; Christian Enemark, ‘Drones, Risk, and Moral Injury’, Critical Military Studies (2017): 1-18, DOI: 10.1080/23337486.2017.1384979.]  [76:  Eyal Press, ‘The Wounds of the Drone Warrior’, New York Times Sunday Magazine, 13 June 2018, <https://www.nytimes.com/2018/06/13/magazine/veterans-ptsd-drone-warrior-wounds.html>.] 
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The 2016 Joint Declaration represents a worthwhile multilateral effort to bring about principled restraint in the state use of armed drones, but achieving this requires a comprehensive account of the Declaration’s key concept: ‘responsible use’. A state that signs this agreement cannot plausibly claim to be using drones responsibly without knowing exactly to whom and for what it is responsible. Arguably, a drone-using state needs to consider at least five lines of prospective moral responsibility that are directed outward, upward or downward. To other states, it is responsible for conspicuously respecting their sovereignty and using violence only for an essentially defensive purpose. Regarding its own citizens, a state has a responsibility to use armed drones abroad in ways that tend to defend (rather than endanger) the home population, and it is responsible for obtaining that population’s informed consent to be exposed to retaliation risks. To the intended victims of drone use, a state is firstly responsible for committing to only one of the two paradigms of permissible state violence (war and law enforcement) and constraining its actions accordingly. Thereafter, a responsible drone-using state would act only on the basis of high confidence that a given individual is a combatant who may legitimately be killed (the war paradigm), or that killing a given individual is the only way to prevent a concrete and imminent threat to others’ lives (the law enforcement paradigm). As for unintended victims, a drone-using state is responsible to them for carefully anticipating and planning to minimize the incidental human damage resulting from drone use, and it should intend that a foreign population’s collective exposure to the risk of such harm will be temporary. Lastly, a state has a prospective moral responsibility to its military personnel to use armed drones (in place of functionally equivalent non-drone methods) in order to minimize their exposure to physical risks. And to drone operators in particular, it is responsible for minimizing their exposure to the risk of moral injury.

It could be difficult in practice for a drone-using state to honour all these responsibilities simultaneously. At times, some will tend to complement or contend with each other, and opinions might differ about whether and why some responsibilities are more important than others in certain circumstances. For example, where a state uses drones with a primary regard for its downward responsibility to military personnel, this is potentially inconsistent with fulfilling that state’s outward responsibility to unintended victims. Or, a state’s choice to limit its drone use to essentially defensive purposes might be a good way of honouring its responsibilities both to citizens and to other states. For now, it is enough to identify where a state’s prospective moral responsibilities lie so that, if trade-offs are to be made between them, this can be done with a clearer understanding of the advantages and disadvantages involved. By maintaining sensitivity to their various lines of responsibility, governments can have a stronger moral foundation for choosing to use armed drones to a greater or lesser extent, in better ways, or perhaps not at all.
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