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The revival of private renting was a defining, if largely unexpected, development during the 

post-1998 period. Many households, priced out of ownership or faced with growing social 

housing waiting lists, were channelled towards an ultra-low residential security model which 

privileged the property rights of landlords above most, if not all, other policies. This exposed 

many to insecurity in the form of, so called, no fault evictions, unaffordable rents, relatively 

poorer housing conditions, and increased risk of homelessness. As the revival of private 

renting took hold, powerful forces of political separation were unlocked by a process of 

devolution in the UK. This allowed the Scottish Parliament, the National Assembly for 

Wales and the Northern Ireland Assembly to follow the lead of Dáil Éireann, in the Republic 

of Ireland, and reform residential security regimes to extend protections for private tenants. 

Yet despite these changes, there is a strong degree of continuity in the underlying housing 

politics driving reform and, in particular, how policy makers have continued to conceptualise 

private renting, and indeed, private renters in much the same highly commodified terms. 

How can this inherent tension between change and continuity be resolved?  

This thesis aims to demonstrate the development of a common residential security regime in 

the private sector in the UK and the Republic of Ireland through an analysis of the historical 

development of housing law and policy at critical junctures. This common residential 

security regime survived the political separation of Northern Ireland and, what would 

become, the Republic of Ireland, and endured to the end of the 20th century, thus setting the 

basis for post-1998 developments. Although the historical development of this residential 

security regime is considered, the primary focus is on how this regime has been impacted by 

the forces of political separation during the post-1998 period. The central thesis is that while 



 

 

tenant protections against eviction and rent increases have been extended during this period, 

the strong degree of continuity in housing politics behind these reforms has led to the setting 

of regulatory red lines which have limited the development of substantial legal difference. 

The conclusion is that although there are positive features to the various post-1998 reforms, 

they do not signal a fundamental rejection of the ultra-low residential security model. Rather, 

key features of that regime have been carried forward into the various reforms. As the revival 

of private renting solidifies, many of the social problems associated with that model are 

likely to grow in stature. The normative argument is made that a meaningful break with the 

ultra-low residential security model can be achieved through a fundamental change in 

approach to residential security that prioritises the use value of housing as a home. One such 

alternative approach may be based on the human right to housing in international law. This 

offers valuable normative content to re-organise security of tenure and rent regulation in a 

way that places the individual, and their dignity, at the centre of residential security. 
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“The rent and taxes were so high, I could not them redeem, and that's the cruel reason 

why, I left Old Skibbereen” 

Skibbereen, 19th century Irish folk song 

 

“Men make their own history, but they do not make it as they please; they do not make 

it under self-selected circumstances, but under circumstances existing already, given 

and transmitted from the past” 

Karl Marx, The Eighteenth Brumaire of Louis Bonaparte (1852) 

   

“True individual freedom cannot exist without economic security and 

independence.” 

Franklin D. Roosevelt, State of the Union Address (1944) 
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1 

Chapter 1 Introduction 

1.1 Introduction 

The revival of private renting was a defining, if largely unexpected, development during the 

post-1998 period. In England, Scotland, Wales, Northern Ireland and the Republic of Ireland, 

the sector more than doubled in size, while its composition changed as more households 

found a home there over the medium to longer term. Priced out of ownership or faced with 

growing social housing waiting lists, many households were channelled towards an ultra-

low residential security regime. This regime was a core element of the deregulation of private 

renting in the UK and the Republic of Ireland during the 1980s, which privileged the property 

rights of landlords above most, if not all, other policies. The primary role envisioned for 

private renting by the deregulators tended to be “very much to do with its immediate access 

characteristics and its ability to facilitate labour mobility”.1 The private renter was 

reimagined as a transitional household, moving through the private rented sector, rather than 

making a home there. Legal restrictions on landlords’ property rights, stemming from 

tenants’ protections against eviction and unaffordable rents, were presented as unnecessary 

encumbrances that both undermined the function of housing as an economic asset to the 

landlord while also restricting the flexibility of the tenant moving for work. Such restrictions 

were therefore removed or watered down.   

As the revival of private renting solidified, the ultra-low residential security regime exposed 

many households to insecurity in the form of, so called, no-fault evictions, unaffordable 

rents, relatively poorer housing conditions, and increased risk of homelessness. In light of 

these social problems, this thesis examines how political separation, and in particular, 

devolution within the UK, has influenced the development of private renting law and policy 

in the post-1998 period. The point is frequently made in comparative housing studies’ 

literature that political separation, brought about by devolution, has been followed by 

divergence in housing policy.2 There has been less focus on comparative legal analysis, 

 

1 Department of Environment, Housing: The Government’s Proposals (London, White Paper, Cmnd 214, 

1987) 2; P. Kemp, Private Renting in Transition (Coventry, Chartered Institute of Housing, 2004) 55. 
2 M. Stephens, ‘Social Rented Housing in the (DIS) United Kingdom: Can Different Social Housing Regime 

Types Exist within the Same Nation State?’ (2019) 12(1) Urban Research & Practice 38-60; K. McKee, J. 

Muir & T. Moore, ‘Housing policy in the UK: the importance of spatial nuance’ (2017) 32(1) Housing 
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however emerging national literature indicates legal reforms have, to varying extents, 

extended protections for tenants in distinctive ways in recent years.3 These reforms suggest 

the rejection of the ultra-low residential security model, yet there is a strong degree of 

continuity in the underlying housing politics driving reform and, in particular, how policy 

makers have continued to conceptualise private renting, and indeed, private renters in much 

the same highly commodified terms. Accordingly, there is a tension between change and 

continuity at the heart of these reforms.   

This thesis seeks to resolve this tension by undertaking a comparative legal analysis of these 

reforms to security of tenure and rent regulation, and considers whether, and how, these 

reforms have departed from the ultra-low residential security model. It will be argued that 

while these reforms have extended tenant protections, the legal differences generated have 

tended to be more technical, than substantive, in nature. Taking account of wider socio-legal 

context, this thesis offers an explanation for this state of affairs as being the product of the 

strong continuity in housing politics underpinning the reforms. In each nation, it will be 

argued that policy makers have continued to conceptualise private renting, and indeed 

private renters, in highly commodified terms and this has contributed to the setting of 

“regulatory red lines” for law reformers tasked with extending tenant protections. Indeed, it 

will be argued that central tenets of the ultra-low residential security model have been carried 

forward into recent reforms in the Republic of Ireland, Northern Ireland, Scotland and 

Wales.  

Where protections have been extended, it will be argued that, consistent with pre-1998 

approaches, the individual renter, the human subject of these reforms, continues to function 

primarily as an instrument for the attainment of wider political goals or social visions, 

including supporting functioning of the housing market, promoting a market in rented 

 

Studies 60-70; T. Moore, ‘The convergence, divergence and changing geography of regulation in the UK’s 

private rented sector’ (2017) 17(3) International Journal Of Housing Studies 444; K. Gibb, ‘Housing policy 

in Scotland since devolution: divergence, crisis, integration and opportunity’ (2015) 23(1) Journal of Poverty 

and Social Justice 19-42. 
3 P. Robson and M. Combe, Residential Tenancies: Private and Social Renting in Scotland (Edinburgh, 4th 

edn, Thomson Reuters, 2019); P. Robson, Housing Law in Scotland (Dundee, Dundee University Press, 

2011); D. Cowan, Housing Law and Policy (London, CUP, 2011); S. Bright, Landlord and Tenant Law in 

Context (Oxford: Hart, 2007); L. Farrell, Residential Tenancies (Dublin, Bloomsbury Professional, 2018); P. 

Kenna, Housing Law Rights and Policy (Dublin, Clarus Press, 2011); U. Cassidy & J. Ring, Landlord & 

Tenant Law: The Residential Sector (Dublin, Round Hall, 2010).  
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housing, facilitating state withdrawal from construction of public housing, facilitating the 

free movement of labour. The focus here is on developments in the private rented sector but 

the discussion will refer to relevant developments in the public and social sector where 

appropriate.4 The thesis concludes by arguing that breaking out of this impasse requires a 

fundamental change in approach that emphasises the use value of housing. To this end, it is 

argued that the human right to housing provides a useful starting point for developing 

alternative approaches to residential security which puts the individual human being, their 

dignity, at the centre of renting law and policy. It will be argued that this framework provides 

a basis for developing principles that could underpin residential security in the future. 

1.2 Significance  

One of the core concepts in this study is the concept of home and one of the central claims 

made is that the home is just as important to private tenants as it is to those living in other 

tenures and the law should respect these home interests. The concept of home is complex 

and open textured. Drawing on the work of Fox-O’Mahoney, in this study ‘home’ is 

understood broadly as a social, psychological, cultural and emotional phenomenon that 

extends beyond the physical structure of the house or the capital value it represents.5   

Housing plays a central role in the fulfilment of fundamental human needs and is deeply 

associated with the concept of home.6 Aside from its role as a physical space, home can be 

seen as a territory “implying security, control and rootedness”; as a place of identity, 

community and culture, as a geographical space from which a person or household can 

access other services and amenities and also as a base for relationships and social fulfilment. 

Home is foundational in the sense that it is a necessary pre-condition for the enjoyment of 

all human rights.7 Housing and home are multi-faceted in the sense that they are intertwined 

with, inter alia, life, property, privacy, health, child development, poverty/wealth, equality 

and opportunity in general.8 In summary, home may represent a site of identity, security, 

 
4 J. Hohmann, ‘Resisting Dehumanising Housing Policy: The Case for the Right to Housing in England’ 

(2017) 4(1) QMHRR 1.  
5 Ref 
6 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (London, Hart, 2013) 231. 
7 P. Kenna, ‘Introduction’ in P. Kenna, S. Nasarre-Aznar, P. Sparkes and C. Schmid (eds), Loss of Homes 

and Evictions across Europe (Cheltenham, Edward Elgar, 2018) 19-20. 
8 P. Kenna, L. Benjaminsen, V. Busch-Geertsema and S. Nasarre-Aznar, Pilot project – Promoting 

protection of the right to housing – Homelessness prevention in the context of evictions (Luxembourg, 
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community and these complex, often intangible values, are referred to in this study as the 

‘home interests’ of the occupier. It has been recognised that these ‘home interests’ are vitally 

important to home owners, but they are arguably “just as important to renters, particularly 

long-term renters”.9 

The centrality of home has been recognised in the law and this is reflected in how the law 

distinguishes residential housing from other forms of land and property, such as agricultural 

or commercial property.10 For well over a century, various statutes have provided residential 

occupiers with distinctive sets of rights and protections. While it is broadly accepted that 

residential housing should be distinguished from other forms of housing, the legal treatment 

of home within this broad category is highly tenure specific. This reflects a wide range of 

factors, which are discussed in chapters 3 and 4. 

The legal treatment of home in the context of the private rented sector is a particularly 

insightful subject for study. This is because it is in the private rented sector that the tension 

between the use value of housing and the investment value of housing is particularly acute. 

Private rented housing provides a home for tenants but represents an investment asset for the 

landlord.11 These interests may be regarded as being in a state of constant conflict.12 

Protecting the tenants home interests is not possible without curtailing the landlords property 

rights. For instance, it is necessary to restrict the landlord’s right to possession, in order to 

protect the tenant against eviction. Examining how the law functions in this context reveals 

a great deal about the housing politics that are dominant in the respective housing systems. 

It thus provides an insightful key case study for examining how political separation from, 

and within, the UK has influenced the development of law and policy. 

 

Publications Office of the European Union, 2016) 2, 21-30; also see L. Fox O’ Mahony, Conceptualising 

Home: Theories, Laws and Policies (Oxford, Hart, 2007). 

9 S. Fitzpatrick & H. Pawson, ‘Ending Security of Tenure for Social Renters: Transitioning to ‘Ambulance 

Service’ Social Housing?’ (2013) 29(5) Housing Studies 597, 605; K. Hulse and V. Milligan, ‘Secure 

Occupancy: A New Framework for Analysing Security in Rental Housing’ (2014) 29 Housing Studies 638-

656. 
10 See for instance in England where the Landlord and Tenant Act 1954 which applies to business tenancies 

in England or the Agricultural Tenancies Act 1995 which applies to agricultural leases. 
11 See M. Aalbers, The Financialization of Housing (London, Routledge, 2016), chapters 1 and 2. 
12 P. Robson and M. Combe, Residential Tenancies (Edinburgh, 4th edn, Thomson Reuters, 2019) 9-10. 
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Modern residential renting security in the UK and the Republic of Ireland begins essentially 

with the introduction of rent control in 1915.13 These statutes represented a recognition, by 

the state, of the tenants’ interests in their rented home and an attempt to legally protect those 

complex interests by curtailing landlords’ property rights as a matter of social policy. This 

seismic development laid the legal foundations upon which subsequent reforms were 

constructed for more than a century. Despite decontrol and deregulation in the 1980s 

removing, or watering down, many of the strong protections for residential occupiers, its 

features are still reflected in contemporary renting law.  

After almost a century of historical decline, the recent revival of private renting channelled 

more and more households towards an ultra-low residential security regime associated with 

decontrol and deregulation. This exposed many households to insecurity in the form of no-

fault evictions, unaffordable rents, relatively poorer housing conditions, and increased risk 

of homelessness.14 The revival of private renting, and the rise of these fundamental social 

problems, created the conditions for legal change, but it was the political separation brought 

about by the introduction of devolved government in Scotland and Wales, and the re-

introduction of the same in Northern Ireland in 1998, that allowed for a wider range of public 

policy approaches to these fundamental social issues to emerge.  

This study breaks new ground primarily because it is the first comparative study of recent 

reforms of key aspects of private renting law, relating to security of tenure and rent 

regulation, in the Republic of Ireland, Northern Ireland, Scotland, Wales, and England. This 

is novel because there has been no comparative legal study, to date, that has adopted this 

breadth of focus. There have been recent studies of renting law that have a comparative 

element, but these have tended to focus on developments in Britain, and have therefore 

excluded reforms in Northern Ireland and the Republic of Ireland. Indeed, while there have 

been comprehensive studies of these reforms at national level in the Republic of Ireland, 

Scotland and England, there has not yet been any such studies in Northern Ireland and Wales. 

This study provides one of the first accounts of these national developments – albeit from a 

 
13 The Increase of Rent and Mortgage Interest (War Restrictions) Act 1915. 
14 P. Kenna, L. Benjaminsen, V. Busch-Geertsema and S. Nasarre-Aznar, Pilot project – Promoting 

protection of the right to housing – Homelessness prevention in the context of evictions VT/2013/056 

(Brussels, European Commission, 2016) 51, 61-62; M. Jordan, ‘The British Assured shorthold tenancy in a 

European context: Extremity of Tenancy Law on the Fringes of Europe’ in C. Schmid (ed) Tenancy Law and 

Housing Policy in Europe (Cheltenham, Edward Elgar, 2018) 244-250. 
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comparative perspective.15 Furthermore, the pace of change post-1998 has been remarkable 

and the volume of legal reform that has resulted is extensive. By narrowing the comparative 

focus to security of tenure and rent regulation, it has been possible to consider legal 

developments up to, and including, 2019. 

1.3 Aims and Methodology 

The central research question of this thesis is to critically evaluate how political separation 

from, and within, the UK has influenced the development of renting law and policy in 

England, Scotland, Wales, Northern Ireland and the Republic of Ireland – with a particular 

focus on the post-1998 period. Through comparative analysis, the thesis will conclude that 

although some of the post-1998 reforms have extended some legal protections against 

eviction and rent increases, many of the central tenets of the ultra-low residential security 

model have been carried forward. The thesis explains that the remarkable endurance of this 

model stems from the strong continuity in housing politics, and dominant policies, guiding 

reform post-1998. The endurance of the ultra-low residential security model means the 

continuation of many of the social problems associated with that model. This thesis aims to 

go further that critiquing this model in that it seeks to develop a normative argument for how 

a meaningful break with the ultra-low residential security model can be achieved. A 

secondary aim of this thesis is to assess how the human right to housing could inform 

contemporary debates about reform of renting law and provide normative content with which 

to break with the ultra-low residential security model. 

As part of the primary aim, the thesis aims to resolve the tension between change and 

continuity in the post-1998 reforms to residential renting law in the UK and the Republic of 

Ireland. The focus of this research is not simply confined to the post-1998 process of 

devolution in Scotland, Wales and Northern Ireland. Instead, the focus is deeper in that it 

considers the process of devolution from the political separation of Northern Ireland and, 

what would become, the Republic of Ireland, from 1922 onwards, and broader in the sense 

that it includes as an object of comparison the Republic of Ireland.  

 
15 P. Robson and M. Combe, Residential Tenancies: Private and Social Renting in Scotland (Edinburgh, 4th 

edn, Thomson Reuters, 2019); L. Farrell, Residential Tenancies (Dublin, Bloomsbury Professional, 2018); P. 

Kenna, Housing Law, Rights and Policy (Dublin, Clarus Press, 2011); D. Cowan, Housing Law and Policy 

(Cambridge, CUP, 2011); U. Cassidy & J, Ring, Landlord & Tenant Law: The Residential Sector (Dublin, 

Round Hall, 2010); S. Bright, Landlord and Tenant Law in Context (Oxford, Hart, 2007). 
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The choice of comparative objects reflects the research aims of this project. In order to 

critically evaluate how political separation from, and within the UK, has influenced the 

development of renting law and policy, it is necessary to limit the objects of this study to 

England, Wales, Scotland, Northern Ireland, and the Republic of Ireland. This choice of 

objects does not discount the value of comparative studies that compare the UK and the 

Republic of Ireland with, for instance, jurisdictions in Europe e.g. France, the Netherlands, 

Germany. There are considerable insights that can be gleaned from such comparisons but 

they are beyond the scope of this project which is fundamentally concerned with shedding 

light on the process of political separation within the UK/Republic of Ireland context.   

The reason for selecting England, Wales, Scotland, Northern Ireland, and the Republic of 

Ireland, as the objects of this study is bound up in their close genealogical, if not strictly 

‘familial’, relation, that is, the shared legal and cultural heritage. This relationship was 

particularly close during the period of union, 1800-1922, when all of these ‘nations’ were 

part of one state – the United Kingdom of Great Britain and Ireland, and subject to a single 

legislature – the Westminster Parliament. A central claim of this thesis is that this was a key 

formative period in the development of modern residential renting law. While law and policy 

did not always apply uniformly across these Islands during this time, key pieces of residential 

tenancy legislation did extend relatively uniformly. This thesis aims to demonstrate how this 

set in place the modern residential tenancy law framework, which underpins contemporary 

legal reforms across both Islands, and this provides a common basis well-suited to a 

comparative analysis.16  

The primary aim of this thesis is to describe, understand and evaluate reforms of residential 

tenancy law but a secondary aim is to go further and make a normative statement about what 

form future reform could take. In this secondary aim, the goal is not proposing a fully-

developed alternative regime but, rather, outlining key principles on which such a regime 

could be developed. A comparative approach has been adopted because this provides a 

workable framework for putting together recent legal developments in order to examine “the 

degrees of similarity and difference so as to be able to draw conclusions from them that the 

analysis of each of them alone would not really have allowed one to draw”.17 The objects of 

this thesis are the residential renting laws of England, Scotland, Wales, Northern Ireland, 

 
16 A.E. Örücü, ‘Methodology of comparative law’, in: J.M. Smits (ed), Elgar Encyclopedia of Comparative 

Law (Cheltenham, 2nd edn, Edward Elgar Publishing, 2012) 561. 
17 G. Samuel, An Introduction to Comparative Law Theory and Method (Oxford, Hart, 2014) 25. 
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and the Republic of Ireland. Together, these legal systems comprise two States – the United 

Kingdom and the Republic of Ireland, four separate jurisdictions – England and Wales,18 

Scotland, Northern Ireland, and the Republic of Ireland, but they are not quite a “legal 

family” – given that Scotland is a mixed jurisdiction.19 To an extent the significance of this 

difference has been reduced in the field of residential renting law. Statute, while influenced 

by the nature of the legal system, is the driving force of contemporary residential tenancy 

law and provides a body of “rules” apt for comparison. 

This thesis takes a functional comparative approach which has been adapted for the purposes 

of this study.20 This approach places an emphasis of inquiry “not on the structural relations 

between the two objects of comparison but on the function of the object”.21 Thus, once a 

social issue is identified, the institution or rule which addresses the issue must then be 

identified. The focus then shifts to finding the institution which deals with the same issue in 

another legal system.22 In this theses, after establishing a development of common residential 

security framework, the functional method is applied to reforms to security of tenure, which 

provide legal protection against eviction, and rent regulation, which provide legal protections 

against unaffordable rents. 

Although well established, there are various limitations to the functional method. There is, 

what Samuel describes as, “the problem of distinguishing between object and function”.23 

 
18 The Silk commission have outlined that the establishment of a separate legal jurisdiction for Wales is “very 

likely in the longer term”. See Welsh Government, Evidence submitted by the Welsh Government to the 

Commission on Devolution in Wales (Evidence Paper no: WG17658, Welsh Government, 2013) 2.  
19 H. P. Glenn, ‘Comparative Legal Families and Comparative Legal Traditions’ in M. Reimann and R. 

Zimmermann (eds), The Oxford Handbook of Comparative Law (Oxford, OUP, 2006); J. Husa, A New 

Introduction to Comparative Law (Oxford, Hart, 2015) 224-237; J. Du Plessis, ‘Comparative Law and the 

Study of Mixed Legal Systems’ in M. Reimann and R. Zimmermann (eds), The Oxford Handbook of 

Comparative Law (Oxford, OUP, 2006) 478-482. 
20 K. Zweigert and H. Kötz, An Introduction to Comparative Law (Oxford, 3rd edn, OUP, 1998); R. Michaels, 

‘The Functional Method of Comparative Law’ in M. Reimann and R. Zimmermann (eds), The Oxford 

Handbook of Comparative Law (Oxford, OUP, 2006); J. Husa, ‘Functional Method in Comparative Law – 

Much Ado About Nothing?’ (2013) 2 European Property Law Journal 4-21; G. Samuel, An Introduction to 

Comparative Law Theory and Method (Oxford, Hart, 2014) 79. 
21 G. Samuel, An Introduction to Comparative Law Theory and Method (Oxford, Hart, 2014) 65. 
22 E. Örücü, ‘Methodology of Comparative Law’ in M J. Smits (ed), Elgar Encyclopaedia of Comparative 

Law (Cheltenham, Edward Elgar, 2012) 342. 
23 G. Samuel, An Introduction to Comparative Law Theory and Method (Oxford, Hart, 2014) 80. 
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By asserting that a legal rule has a certain function, the comparatist may stray into the bounds 

of “asserting an epistemological model in which legal rules are sharply distinguished from 

social fact”.24 Yet, the boundary between legal and non-legal may not necessarily be similar 

in each system and so the comparatist runs the risk of straying into the realms of legal or 

other form of “imperialism”.25 To an extent, the close genealogical links between the legal 

systems or units which are the subject of this study, reduce the significance of this problem.26  

Another difficulty with the functional method stems from its flexibility. As Michaels notes 

“institutions, both legal and non-legal, even doctrinally different ones, are comparable if they 

are functionally equivalent”.27 In this way a functional approach has the potential to “cut 

across municipal legal categories, to separate rules from their linguistic husk or their 

contextual justifications”.28 This provides both a “means of escaping from legal mentalities” 

and “a means by which legal change and harmonisation can be achieved in a transparent 

way”.29 While this facilitates comparison, Samuel notes that “the functional method… 

cannot tell the comparatist much about the actual internal structure of a legal system of how 

such a system came into being”.30 Gerber explains that this is because functional “methods 

generally pay little attention to the processes that create the artefacts of law.”31 As a result 

there may be “no common theoretical or conceptual framework for organising knowledge 

and relating discrete pieces of information to each other”.32 

In order to address this limitation, and develop a comparative perspective which goes beyond 

legal rules and which is capable of explaining how these residential tenancy systems have 

developed as well as the factors which have influenced recent changes, it is necessary to take 

 
24 R. Michaels, ‘The Functional Method of Comparative Law’ in M. Reimann and R. Zimmermann (eds), 

The Oxford Handbook of Comparative Law (Oxford, OUP, 2006) 345. 
25 G. Samuel, An Introduction to Comparative Law Theory and Method (Oxford, Hart, 2014) 80. 
26 ibid. 
27 R. Michaels, ‘The Functional Method of Comparative Law’ in M. Reimann and R. Zimmermann (eds), 

The Oxford Handbook of Comparative Law (Oxford, OUP, 2006) 342 
28 M. Graziadei, ‘The Functionalist Heritage’, in P. Legrand and R. Munday (eds), Comparative Legal 

Studies: Traditions and Transitions (Cambridge, CUP, 2003) 105. 
29 G. Samuel, An Introduction to Comparative Law Theory and Method (Oxford, Hart, 2014) 67. 
30 ibid 80. 
31 D. J. Gerber, ‘Sculpting the agenda of comparative law: Ernst Rabel and the facade of language’ in A. 

Riles (ed), Rethinking the Masters of Comparative Law (Oxford, Hart, 2001) 205-06. 
32 ibid. 
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an interdisciplinary approach.33 Throughout, the thesis aims to locate the ‘rules’ within a 

contextual reality which takes account of the socio-economic and political factors which 

have shaped the formation of these legal systems.34 Chapter two outlines the wider political 

context in which the post-1998 reforms have materialised. Equally, chapter three outlines 

the historical development of a common residential security regime while locating that 

regime within the wider socio-legal context. Likewise, chapter four outlines the post-1998 

reforms to this framework by reference to the wider social, economic and political context 

in which they have developed. 

Finally, while it is generally accepted that the functional approach is well suited to 

description and developing understanding, there is more debate over the evaluative role of 

the functional approach.35 It has been argued that the purpose of a given rule may be 

evaluated as well as which of the various institutions provides a “better solution” to the 

common issue or problem.36 However, with this shift in focus, the problem arises as to what 

normative framework is being used to evaluate the “better solution”.37 While some 

commentators are content to assert or advocate a specific policy while ignoring this 

epistemological question, there is a real risk that in doing so, the comparatist strays into the 

territory of legal imperialism with all the problems that go with it.38 

For Zweitgert, the matter is straightforward – where comparative analysis reveals similarity 

among different legal orders, “all that needs to be evaluated is the better doctrinal 

 
33 A. Riles, ‘Comparative Law and Socio-Legal Studies’, in M. Reimann and R. Zimmermann (eds), The 

Oxford Handbook of Comparative Law (Oxford, OUP, 2006). 
34 H. P. Glenn, ‘Comparative Legal Families and Comparative Legal Traditions’ in M. Reimann and R. 

Zimmermann (eds), The Oxford Handbook of Comparative Law (Oxford, OUP, 2006) 399-400. 
35 R. Michaels, ‘The Functional Method of Comparative Law’ in M. Reimann and R. Zimmermann (eds), 

The Oxford Handbook of Comparative Law (Oxford, OUP, 2006) 374. Leading comparative property studies 

have been carried out with some evaluative element. See C. Schmid (ed), Tenancy Law and Housing Policy 

in Europe Towards Regulatory Equilibrium (Cheltenham, Edward Elgar, 2018); P. Sparkes, European Land 

Law (Oxford, Hart, 2007); B. Akkermans, The Principle of Numerus Clasus in European Property Law 

(Cambridge, Intersentia Publishers, 2009). 
36 G. Samuel, An Introduction to Comparative Law Theory and Method (Oxford, Hart, 2014) 67. 
37 ibid 55. 
38 ibid 56, 78; G. Teubner, ‘Legal Irritants: Good Faith in British Law or How Unifying Law Ends Up in 

New Divergences [1998] 61 Modern Law Review 11-32; A.E. Örücü, ‘Methodology of comparative law’, in 

J.M. Smits (ed), Elgar Encyclopedia of Comparative Law (Cambridge, 2nd edn, Edward Elgar Publishing, 

2012) 570-571. 
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formulation”.39 However, as Glenn notes, this form of “equivalence functionalism provides 

surprisingly limited tools for evaluation”. This is because “the specific function itself cannot 

serve as a yardstick for functionally equivalent institutions” which are, “by definition, of 

equal value with respect to that function”.40  

This thesis aims to critically evaluate recent reforms of residential renting law while also 

making a normative statement about the law. The nature of the recent reforms will be 

evaluated in order to determine to what extent they represent a break with the ultra-low 

residential security regime with the associated social problems of tenant insecurity and 

unaffordability. To facilitate evaluation and also to develop a normative statement, the thesis 

turns to the human right to housing in international law. This stems from the European 

Convention on Human Rights (ECHR), the International Covenant on Economic, Social and 

Cultural Rights (ICESCR) and the Revised European Social Charter (RESC), all of which 

have been adopted by the UK and the Republic of Ireland. This jurisprudence provides 

valuable normative content with which to evaluate existing housing rights but also to develop 

an alternative approach to residential security, one which places the individual and their 

dignity at the centre of renting law and policy. 

1.4 Structure 

The comparative analysis is primarily centred on reforms to residential renting law in 

England, Scotland, Wales, Northern Ireland, and the Republic of Ireland in the post-1998 

period. The thesis is split into seven substantive chapters. Chapter two deals with the political 

backgrounds to these reforms. The aim of the chapter is to explain how political separation 

from, and within, the UK, created new political spaces for distinctive housing law and policy 

to develop. The chapter begins by briefly outlining the political Union of the UK, before 

then turning to discuss political separation and housing politics. Contemporary comparative 

housing studies that consider devolution tend to focus on developments post-1998 and also 

generally exclude the Republic of Ireland. However, this chapter considers developments 

from 1922 – the first major political separation, and also includes, as an object of 

 
39 R. Michaels, ‘The Functional Method of Comparative Law’ in M. Reimann and R. Zimmermann (eds), 

The Oxford Handbook of Comparative Law (Oxford, OUP, 2006) 374; K. Zweigert and H. Kötz, An 

Introduction to Comparative Law (Oxford, 3rd edn, OUP, 1998). 
40 R. Michaels, ‘The Functional Method of Comparative Law’ in M. Reimann and R. Zimmermann (eds), 

The Oxford Handbook of Comparative Law (Oxford, OUP, 2006) 374. 
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comparison, the Republic of Ireland. The chapter then discusses the second major political 

separation of the UK with the introduction of devolved government in Scotland and Wales 

in 1998, and the re-introduction of the same in Northern Ireland. The chapter details the 

asymmetrical and unfolding nature of the devolution settlement and identifies how housing 

law and policy sits within this settlement. Finally, the chapter outlines the housing politics 

of the main political parties in the UK, the Republic of Ireland, Scotland, Wales, and 

Northern Ireland.  

Chapter three outlines how the extension in devolution in 1998 coincided with the revival of 

private renting across the UK and Republic of Ireland. The aim of this chapter is to explain 

the revival of private renting and thus set the wider housing context for the discussion of the 

associated legal reforms, which are the primary subject of this thesis. The chapter begins by 

explaining the revival of private renting within the wider housing context. The chapter 

establishes that there is strong commonality in how the key housing concept of tenure is 

understood. There is also strong functional similarity in how this concept organises housing 

systems into distinctive sectors and direct housing law and policy. These similarities are 

explained by reference to historical factors and, in particular, the close legal and political 

links between the UK and the Republic of Ireland. The chapter then moves on to outline how 

the housing systems of the UK and the Republic of Ireland have developed over time. 

Despite notable policy differences, the chapter argues that there are remarkable similarities 

in the historical tenure trends and, in particular, in the historical decline, and recent revival, 

of private renting. The chapter explains the main drivers of this development and argues that 

the role of rent control in causing decline, and the role of deregulation in causing revival, 

should not be overestimated. The chapter concludes by outlining how the revival of private 

renting led to an increase in the size of the sector, but it also led to the sector increasingly 

taking on a de facto social function.  

Chapter four shifts the focus to legal developments in renting law during the 20th century. 

This chapter aims to establish that there was strong commonality in residential renting law 

in the UK and the Republic of Ireland throughout this period. The chapter sets the legal 

context for the post-1998 reforms, which are the primary focus of this thesis. The chapter 

critically examines the historical development of the law through shared critical junctures. 

By considering the role of housing politics, the chapter illustrates a recurring theme of how 

the interests, needs, and dignity of the individual residential occupier, was not at the centre 

of law and policy. Rather they tended to function as an instrument in the attainment of wider 

social visions and political goals. The chapter argues that the law that developed, despite its 
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many flaws, provided residential occupiers with important protections against substandard 

housing, evictions, and rent increases. Together, this collection of protections conferred a 

degree of residential security on private tenants. The chapter outlines the two legal strands 

that comprises residential security. These are the statutes governing housing conditions, that 

operate at a general level, and the statutes governing the landlord and tenant relationship at 

an individual level. Over time, the quality of residential security varied considerably but 

there is strong similarity in the overall trends. The chapter concludes by outlining how 

decontrol and deregulation in the 1980s effected a dramatic reduction in the quality of 

protections for tenants and installed an ultra-low residential security regime in the private 

rented sector. 

Following chapter four, which establishes the strong legal similarity in residential security 

for much of the 20th century, chapter five considers the post-1998 legal reforms to residential 

security, which have generally been taken to represent the emergence of greater legal 

difference. The aim of the chapter is to demonstrate that there is a tension at the heart of the 

post-1998 reforms between legal change and continuity in housing politics. The chapter 

outlines how the revival of private renting, and the associated social problems, created the 

conditions for legal change but it was the political separation brought about by the ‘renewed’ 

process of devolution in 1998 that allowed for a much wider range of approaches to emerge. 

The structure of the previous chapter is followed and thus reforms to general regulation of 

private renting are considered first, before then considering reforms to the law governing the 

landlord and tenant relationship at an individual level. In each case, the reforms in the 

Republic of Ireland, Northern Ireland, Wales and Scotland have tended to extend legal 

protections for tenants. Despite this, the chapter argues that there is also a recurring theme 

of continuity in the housing politics guiding reform, and indeed, in the dominant policies at 

the heart of legal reform. The thesis aims to resolve the tension between change and 

continuity through comparative evaluation of the treatment of security of tenure and rent 

regulation within these reforms in the subsequent chapters.  

Chapter six considers security of tenure as a case study for evaluating the post-1998 reforms. 

The aim of the chapter is to resolve the tension between change and continuity identified in 

chapter five by conducting a comparative analysis of legal reforms to security of tenure. The 

chapter begins by explaining how certain legal protections against eviction have become 

associated with the common legal notion of security of tenure in the UK and the Republic of 

Ireland. The chapter identifies how a central feature of decontrol and deregulation was the 

removal, or watering down, of legal protections against eviction. This contributed to the 
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development of various social problems associated with tenant insecurity. The chapter 

outlines how these social problems have been expressed in new political spaces created by 

the extension in devolution in 1998. In general, the post-1998 reforms have tended to extend 

legal protections against eviction. The main features of the post-1998 reforms are explained 

and compared with the legal protections against eviction under the ultra-low residential 

security regime. Through comparative analysis, the argument is made that the post-1998 

reforms have tended to extend procedural, rather than substantive, legal protections against 

eviction and thus do not represent a fundamental rejection of ultra-low residential security. 

It is submitted that this reflects the strong continuity in housing politics, and dominant 

policies, guiding reform post-1998. 

Chapter seven shifts the comparative focus to post-1998 reforms to rent regulation. The aim 

of the chapter is to resolve the tension between change and continuity identified in chapter 

four by conducting a comparative analysis of legal reforms to rent regulation. The chapter 

begins by outlining the common concept, and legal approaches to, rent in the UK and the 

Republic of Ireland. The chapter identifies how a central feature of decontrol and 

deregulation was the removal, or watering down, of legal restrictions on rents in order to 

establish a dominant role for market rents. The chapter outlines how this reform has 

contributed to the development of various social problems associated with rent inflation. The 

extension in devolution in 1998 Scotland, Wales and Northern Ireland allowed for a wider 

range of public policies to be developed in response to these social problems. The chapter 

identifies how the post-1998 reforms have diverged on the issue of rent restrictions, in some 

cases extending restrictions, and in others removing restrictions. The main features of the 

post-1998 reforms are explained and compared with the ultra-low residential security 

regime. Through comparative analysis, the chapter argues that although some of the post-

1998 reforms have introduced restrictions on rent increases, without exception all of the 

reforms have entrenched market rents as the basis for determining rents. As such the reforms 

do not represent a fundamental rejection of ultra-low residential security. The chapter 

concludes by submitting that this reflects the strong continuity in housing politics, and 

dominant policies, guiding reform post-1998. 

Chapter eight critically assesses how the human right to housing could challenge the ultra-

low residential security model. Key legal norms relating to the right to housing in 

international law are set out in the first section of the chapter. These legal norms are 

compared in order to identify common core elements around security of tenure and 

affordability. It is argued that in these areas the human right to housing offers valuable 
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normative content that can be used to challenge the doctrinal status quo and develop 

alternative approaches to the ultra-low residential security model. This offers a means of 

breaking with longstanding approaches to housing policy that have treated the individual 

residential occupier as an instrument in the attainment of broader social goals or political 

visions. It is argued that an approach based on the human right to housing offers a means of 

placing the interests, needs and dignity of the residential occupier at the heart of residential 

renting law and policy. In the second section of the chapter, critical perspectives of the 

human right to housing are considered. It is argued that inspiration for how to close “the 

gap” between the promise of the right to housing and the lived reality for many and realise 

the transformative capacity of the right can be found in the actual practices of social 

movements that articulate human rights claims. 
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Chapter 2 Independence, Devolution and Housing 

Politics 

2.1 Introduction 

The aim of this chapter is to explain the wider political context and set the scene for the 

subsequent discussion of legal developments after political separation, both through political 

independence of the Republic of Ireland and devolution in Northern Ireland, Scotland and 

Wales. To achieve these aims the chapter begins by briefly outlining the political formation 

of the United Kingdom before then describing how political separation came about. The 

partition of Ireland in 1922 into Northern Ireland, with its own devolved government, and, 

what would become, the Republic of Ireland is briefly described. The primary focus is on 

outlining how control over housing law and policy changed hands during this process. The 

1998 devolution settlement is then outlined. A detailed discussion of the devolution 

settlement and its wider implications, constitutional and otherwise, is beyond the scope of 

this work.41 The introduction of forms of devolved government to cities and regions in 

England, which do not devolve law making powers in the same way, is also not considered.42 

Rather, the focus is on outlining the asymmetrical nature of the devolution process and 

explaining how control of housing law and policy was devolved over time.  

These political developments created new potential for legal difference to emerge. Of course, 

the fact that these developments created such potential should not be taken to suggest that 

there was some pre-existing common “UK housing law” or “UK housing experience”.43 

There were, and are, important legal and contextual differences that stem from the peculiar 

historical development of the housing systems in each nation. This history, as it relates to 

the legal development of residential security, is outlined in chapters three and four. The focus 

in this chapter is on outlining the creation of new political space in which legal difference 

could emerge. In order to give a fuller account of how these political developments have 

influenced law and policy, it is necessary to consider political factors at the “national” 

 
41 See J. Mitchell, Devolution in the UK (Manchester, Manchester University Press, 2011).  
42 See M. Sandford, Devolution to local government (House of Commons Library Briefing Paper SN07029, 

2019). 
43 See A. Trench, Devolution and Power in the United Kingdom (Manchester, Manchester University Press, 

2007). 
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level.44 It has been suggested that political influences on housing policy have been 

underplayed in the field of housing studies, which has been characterised as being concerned 

mainly with policy.45 While it is generally accepted that law and policy are influenced by 

broad socio-economic shifts, they are also shaped by political influences.46 The chapter 

outlines the housing politics of the leading political parties in the UK Parliament, the Scottish 

Parliament, the National Assembly for Wales, the Northern Ireland Assembly and Dáil 

Éireann in order to develop a broader understanding of how these political factors have 

influenced the development of law and policy.47  

2.2 Political separation from, and within, the United Kingdom 

The political formation of the UK took place over an extended period. Wales was 

incorporated, or assimilated, within the English legal and constitutional system in the 14th 

century.48 Four centuries later, the Acts of Union 1706 and 1707 joined England, Wales and 

Scotland in a single political entity named Great Britain. While the Parliament of Scotland 

was dissolved, there was no similar legal fusion, as had occurred in Wales, and so Scots law, 

the distinctive mixed civil-common law legal system of Scotland, was retained.49 About a 

century later, the Acts of Union 1800 united the Kingdom of Great Britain and the Kingdom 

of Ireland to create the United Kingdom. This had the effect of abolishing the Irish legislature 

although, as with Scotland, the Irish common law system endured as a distinct legal system. 

 
44 B. Lund, Housing Politics in the United Kingdom (Bristol, Policy Press, 2016) 2-31.  
45 Nick Lee, ‘Creating a ‘Property-Owning Democracy’: The Conservative Party and Popular Capitalism, 

1918-1951’ (MA dissertation University of Durham, 2007) 8. 
46 D. MacKinnon, ‘Devolution, State Restructuring and Policy Divergence in the UK’, (2015) 181(1) The 

Geographical Journal 47-56; B. Bengtsson, ‘Housing Politics and Political Science’, in D. Clapham, W. 

Clark and K. Gibb (eds) The Sage Handbook of Housing Studies (London, Sage, 2012) 206-229; J. Kemeny, 

Housing and Social Theory (London, Routledge, 1992). Marxist approaches tend to accord primacy to 

economic structures over state politics see F. Engels, Housing Condition of the British Working Class 

(London, Penguin Classics, 2009) 19. However, other Marxist writers argue that working class social 

movements can secure valuable social concessions on the plane of the state, see N. Poulantzas, Political 

Power and Social Classes (London, New Left Books, 1973). 
47 The constraints of this project make it necessary to focus on the housing politics of the main political 

parties. See B. Lund, Housing Politics in the United Kingdom (Bristol, Policy Press, 2016) 2-3. 
48 Laws in Wales Acts 1535-42. See J. Mitchell, Devolution in the UK (Manchester, Manchester University 

Press, 2011) 8-9. See K. Morgan, Rebirth of a Nation: Wales 1880-1980 (Oxford, OUP, 1982). 
49 J. Mitchell, Devolution in the UK (Manchester, Manchester University Press, 2011) 9-11. 
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From this period until 1922, the United Kingdom was governed by a single legislative body, 

the Westminster Parliament. As discussed in chapter four, highly significant social 

legislation, including major pieces of housing legislation, were introduced during this period. 

Although distinctive administrative bureaucracies in Ireland, Scotland and, to a lesser extent, 

in Wales, produced variations in outcomes during this period, these legislative regimes 

tended to apply across the UK as a whole, thereby setting in place a common legal 

framework in many areas of housing law and policy.50 

2.2.1 Partition and political separation in Ireland 

There is a long history to the Irish struggle for political independence from the United 

Kingdom. The landscape was “changed utterly” by the 1916 Easter Rising and the ensuing 

Irish War of Independence (1919-1921). The resulting political settlement partitioned the 

Island into Northern Ireland, comprising six counties of Ulster, which remained a part of the 

UK, and the Irish Free State, comprised of twenty-six counties with dominion status.  

Devolved government in ‘the North’  

Under the devolution settlement, the Parliament of Northern Ireland gained a wide range of 

law making powers over ‘peace, order and good government’, with only a few matters 

excluded from its remit.51 Legislative powers over housing law and policy were devolved 

which created the potential for new and distinctive approaches to develop, although 

dominant Unionist influences were often minded to maintain some consistency with public 

policy developments in Britain.52  

At the same time, a range of structural limitations provided in the devolution settlement 

encouraged a degree of consistency in public policy by limiting the development of 

substantial differences. The UK Parliament remained sovereign in relation to UK law and 

retained the right to legislate in all areas relating to Northern Ireland, and indeed the right to 

 
50 Some of the main examples are discussed in chapter three. See J. Mitchell, Governing Scotland: The 

Invention of Administrative Devolution (Basingstoke, Palgrave Macmillan, 2003); S. Evans, ‘Building on the 

past, understanding the devolution process: a housing case study’ (2019) Public law 517-536. 
51 Government of Ireland Act 1920, s. 4. See J. Mitchell, Devolution in the UK (Manchester, Manchester 

University Press, 2011) 40-67. 
52 See T. O’Neill, The Autobiography of Terence O’Neill: Prime Minister of Northern Ireland, 1963-1969 

(London, Rupert Hart-Davis, 1972) 33, discussed in J. Mitchell, Devolution in the UK (Manchester, 

Manchester University Press, 2011) 88-90. 
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suspend or extinguish devolved government.53 Furthermore, the “parity principle” required 

Northern Ireland’s social security and pensions’ systems to match those in the rest of the 

UK. Maintaining the wider costs of providing state services required Northern Ireland to be 

heavily subsidised by the UK Parliament.54  

The Parliament of Northern Ireland was suspended in 1972 in response to the onset of the 

troubles. Although drawing on a much longer history, much of the discontent can be traced 

to the original devolution settlement. Partition guaranteed a Protestant majority population, 

and this was reflected in the dominance of Unionist parties in devolved government. The 

minority nationalist Catholic community perceived, and experienced, discrimination, in 

political representation, housing, employment and more generally, and this gave rise to 

Northern Ireland’s civil rights movement in the 1960s.55 Civil unrest and the violent state 

response marked the beginning of ‘the troubles’ and led to the suspension of devolved 

government and the introduction of direct rule in 1972.56  

From dominion to Republic in ‘the South’  

South of the border, a distinct political settlement marked the creation of the Irish Free State, 

with its own parliament, Dáil Éireann. The Dáil had a much greater degree of political 

independence over domestic affairs, fiscal autonomy, and ‘external’ freedoms than was the 

case north of the border. In housing law and policy, the Dáil was not subject to the same 

structural or fiscal limitations as those that applied to the Parliament of Northern Ireland, 

and this created the potential for greater divergence in law and policy. The economic 

insecurity of the Free State limited, but did not eliminate, the potential for substantial and 

distinctive public policy programmes.57  

As was the case in Northern Ireland, the political settlement proved highly divisive. Partition, 

the oath of allegiance and the new state’s position in the British empire provoked a bitter 

civil war (1922-1923) which dominated domestic politics. Yet the extent of political 

independence conferred by the settlement provided the potential to shed dominion status and 
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move towards, what Michael Collins referred to as, the “ultimate freedom”.58 A new 

constitution, Bunreacht na hÉireann, was adopted in 1937 bringing the Free State to an end, 

and in 1948 the Republic of Ireland was declared, severing the last vestiges of political union 

with the United Kingdom.59 

2.2.2 Devolution in Scotland, Wales, and Northern Ireland 

Political separation in Ireland inspired ongoing nationalist campaigns in Scotland and Wales 

and fuelled demands for greater political independence.60 While there was a degree of 

administrative devolution in Scotland and Wales, it was not until the end of the 20th century, 

when Labour committed to political devolution, that Scotland and Wales gained a similar 

level of political independence to that enjoyed by Northern Ireland. In Scotland and Wales, 

the introduction of devolved government was associated with “democratic renewal” and seen 

as being about providing “a sense of ownership of the policy process in more “proximate” 

devolved setting”.61 While this also played a role in the new devolution settlement for 

Northern Ireland, the re-introduction of devolved government was a central part of the peace 

process which sought to reach a compromise between nationalist and unionist communities.    

The  devolution settlement in 1998 has been described as “the most radical constitutional 

change” in almost two centuries.62 Yet, when Tony Blair, the British Prime Minister, 

proposed the transfer of law making powers to the newly constituted Scottish Parliament, he 

sought to assuage concerns that political devolution would destabilise the constitutional 

arrangement of the UK by likening the powers of the Scottish Parliament to those of a Parish 

council.63 The central truth of this statement is in how it illustrate that, much like in Northern 

Ireland six decades earlier, there would be no sharing of sovereignty in this settlement. 

Rather, the devolved institutions owed their legal existence to the devolved legislation 
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enacted by Westminster, which could, as a matter of strict law, repeal or extinguish those 

institutions.64  

The UK Parliament retains the right to legislate in all areas relating to Scotland, Wales and 

Northern Ireland – but this only reveals part of the picture. By convention, the UK Parliament 

will not normally legislate on devolved matters except with the consent of the devolved 

legislature. Although this convention has been put on a legal footing, this has not changed 

its essentially political nature.65 Of more practical significance, are the structural limitations 

that stem from the devolution settlement and how the devolved administrations are funded 

by the Westminster Parliament through a block grant that is determined in line with the 

Barnett formula.66  

Institutional limitations on the powers of devolved governments are built into the design of 

the devolution settlement. Although the institutional framework was set in place in 1998, 

devolution has proved to be a process, rather than an event, as the devolution settlement has 

substantially been amended and a greater range of powers have been devolved.67 One of the 

defining features of the devolution settlement has been its asymmetrical nature. The Scottish 

Parliament, the National Assembly for Wales, and the Northern Ireland Assembly differ in 

size, composition, electoral system, devolved powers and in their system of government.68  

Since its inception, the Scottish Parliament has operated under a reserved powers’ model, 

whereby it has enjoyed a general power to make laws within its legislative competence, and 

it is only prevented from legislating on matters which have been expressly reserved to the 

Westminster Parliament e.g. national defence, taxation.69 Thus, law making powers over 

housing law were devolved from the outset and this created potential for distinctive public 

policy to emerge. However, the Scottish Parliament’s hand was not entirely free. Aside from 

the limitations outlined earlier, important aspects of housing law and policy extend into the 
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realm of social security, a reserved matter. This has been an area of tension between the UK 

Parliament and the Scottish Parliament, which have adopted diametrically opposed positions 

on reforms to rent subsidy policy as well as broader social housing reforms.70 Such political 

discord has fed into ongoing debates around the devolution settlement. Following the 2014 

independence referendum, greater powers over taxation and social security have been 

extended, although funding for social programmes remains tied to the block grant system. 

Thus, it has been argued that housing policy is best understood as a hybrid of devolved and 

reserved powers.71 

Initially, the National Assembly for Wales only enjoyed secondary legislative powers over 

a broad range of matters.72 Furthermore, unlike in Scotland, the Welsh devolution settlement 

operated on a conferred, rather than reserved, powers basis. This substantially limited the 

potential for divergence in housing law and policy. However, over time the settlement has 

been changed and primary legislative powers were conferred after a referendum on the 

matter in 2011.73 Thus, it was only after 2011 that the National Assembly for Wales was 

able to reform renting law and that the potential for divergence was created. Although, much 

the same structural and fiscal limitations constrain the potential for substantial divergence in 

policy. The potential for further divergence was extended in 2018 when the devolution 

settlement was amended to a conferred powers model.74  

The Northern Ireland Act 1998 implemented the Belfast Agreement or Good Friday 

Agreement.75 The central feature of this settlement was the establishment of institutions 

“which would attract support across the nationalist and unionist communities in Northern 

 
70 K. Jacobs and T. Manzi, ‘New Localism, Old Retrenchment: the ‘Big Society’, housing policy and the 

policy of welfare reform’ (2013) 30(1) Housing Theory and Society 29-45. 
71 K. Gibb, ‘Housing policy in Scotland since devolution: divergence, crisis, integration and opportunity’ 

(2015) 23(1) Journal of Poverty and Social Justice 19, 29. 

72 Government of Wales Act 2006, Schedule 7A. See J. Mitchell, Devolution in the UK (Manchester, 

Manchester University Press, 2011) 142-167. 
73 See R. Rawlings, ‘Devolution – Wales’, in in J. Jowell and C. O’Cinneide (eds) The Changing Constitution 

(Oxford, 9th edn, OUP, 2019) chapter 11.  
74 Wales Act 2017, Schedule 7A which amends the Government of Wales Act 2006. 
75 See B. Dickson, ‘Devolution – Northern Ireland’, in in J. Jowell and C. O’Cinneide (eds) The Changing 

Constitution (Oxford, 9th edn, OUP, 2019) chapter 9. 



Chapter 2 

24 

Ireland.”76 To this end, devolved government was re-introduced to Northern Ireland. Unlike 

the old Parliament, the new Northern Ireland Assembly was organised around a unique 

power sharing executive which ensured the distribution of ministerial portfolios between 

major nationalist and unionist parties.77 In line with the previous settlement, the Northern 

Ireland Assembly has wide powers to legislate except in areas which were expressly reserved 

or excepted.78 Thus, the Assembly has wide powers to legislate over housing law, although 

as before this is subject to much the same structural and fiscal limitations as in Scotland and 

Wales. One consequence of the power sharing arrangement is the special voting 

arrangements which give veto rights to the minority.79 Thus, unlike in the UK, Scotland or 

Wales, the political majority is not free to implement a programme of government without 

the consent of the minority, which makes compromise reforms much more likely. Since the 

re-establishment of devolved government, the Northern Ireland Assembly has been formally, 

and informally, suspended on a number of occasions and this has limited the potential for 

distinctive policies to emerge there.80 

2.3 Housing politics and housing policy 

Political separation in the form of independence for the Republic of Ireland and devolution 

for Scotland, Wales and Northern Ireland clearly created new potential for divergence in 

housing law and policy. This section builds on the preceding discussion by considering how 

political influences shaped housing law and policy in this context. These political influences 

stemmed from a range of sources including the design of the various electoral systems. In 

contrast to the UK Parliament electoral system, which is based on first past the post, the 

Scottish Parliament, Welsh Assembly, Northern Ireland Assembly and Dáil Éireann all use 

forms of proportional representation. This increases the role of smaller parties in the electoral 
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system and makes coalition government much more likely. Law and policy have also been 

shaped by the peculiar political configuration of the various assemblies and parliaments and 

in particular by the distinctive housing politics of the various political parties that compose 

these bodies. The following section gives a brief account of the housing politics of the 

leading political parties in the UK and the Republic of Ireland. 

2.3.1 Political parties of the UK 

For most of the last century, the UK parties of government have been the Conservative and 

Unionist party and the Labour party. Typically identified as being on the centre right of the 

political spectrum, the Conservative party has in the past been seen as the “pragmatic party” 

largely because of its acceptance of the post-War social-democratic consensus. However, 

the commitment to housing policies such as mass provision of public housing or rent 

regulation was reluctant and uneasy.81 Since the late 1970s, and the successive Thatcher 

governments (1979-1990), there has been “a strong neoliberal undercurrent running through 

Conservative housing policies”, as typified by the promotion of homeownership, the 

withdrawal of the state from mass construction of public housing, and deregulation of private 

renting.82 The absolute housing policy priority was promotion of homeownership and 

renting was largely seen as an inferior tenure. More recently, in response to the global 

financial crisis (2008) this neoliberal undercurrent has influenced both the ramping up of 

supports for home ownership and the imposition of an ideologically driven austerity and 

“welfare reform” project to reduce the size of the state.83  

The Labour party is typically identified as being on the centre left of the political spectrum, 

although the party’s housing politics have also changed considerably over time. In the post-

War period, the Labour government instituted the modern welfare state, committed to the 

mass provision of public rented housing and generally favoured regulation of private rented 

housing. During the 1960s and 1970s, Labour came to embrace the promotion of home 

ownership which was increasingly seen as the “natural tenure of choice” and renting was 

regarded as being of lesser importance.84 During an extended period out of office in the 
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1980s and 1990s the party underwent a political transition into “New Labour".85 Along with 

the re-branding, the party adopted key tenets of the Thatcher housing programme including 

promotion of a market in home ownership, tenant purchase schemes and deregulation of 

private renting. These political choices were presented as simply pragmatic and non-

ideological.86 In opposition, and in response to the Conservative led austerity programme of 

the 2010s, British Labour rediscovered some of the social democratic policies of the pre-

Thatcherite period, including support for the construction of public housing and regulation 

of private renting.87  

Alongside the Conservatives and Labour, there are a number of political parties which play 

a lesser role in Westminster Parliament. These include the Liberal Democratic Party which 

tend to be regarded as occupying the political centre-ground. Most recently, the Lib Dems 

were the junior party in the Conservative led coalition government (2010-2015). The other 

main parties are sometimes grouped together as “single issue parties”.88 These include the 

Green Party, which tends to be regarded as being centre left and has a broad policy platform 

that goes beyond “environmental issues”, the UK Independence Party and the Brexit Party, 

both of which are single issue parties in that they are mainly focused on the campaign for 

the UK to withdraw from the EU. 

2.3.2 Political parties of Scotland, Wales and Northern Ireland  

There is much similarity in the composition of the Scottish Parliament and National 

Assembly for Wales to the UK Parliament. The Conservatives, Labour, Lib Dems and 

Greens are all established in Scotland and Wales, although historically both nations have 

been bastions of support for Labour. The most distinctive aspect of the Scottish Parliament 

and National Assembly for Wales is the presence of the popular nationalist parties in the 

form of the Scottish National Party (SNP) in Scotland and Plaid Cymru in Wales. By 
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contrast, in Northern Ireland the main political parties are not state-wide parties and so the 

party system is wholly distinctive and so will be covered separately below.89  

When first established in 1934, the SNP did not support full political independence, however 

it has since come to embrace the full autonomy of Scotland as its “raison d’etre”.90 While 

the SNP’s civic nationalism has been central to its electoral platform, in recent years the 

party has broadened its scope and developed positions on a much wider range of policy areas. 

There is some debate over where the party should be placed on the political spectrum 

however on the whole the SNP tends to be considered as being on the centre left.91 In 

government, the SNP have reduced supports for home ownership by abolishing the right to 

buy, promoted social renting, and have extended regulation of private renting. In Wales, 

Plaid Cymru have long advocated for the establishment of an independent Welsh state. As 

with the SNP, Plaid Cymru tend to be considered as being on the left to centre left and have 

supported regulation of private renting and increased construction of social housing.92  

To varying extents, the Scottish and Welsh state wide parties tend to follow the lead of, or 

carefully co-ordinate with, London in matters of public policy.93 Indeed, in the case of 

British Labour, the New Labour party controllers took the view that significant divergence 

in policy would undermine the credibility and coherence of British Labour as a whole and 

thus substantial policy divergence was resisted by London.94 However, this has proved 

difficult to maintain because of the wider range of left to centre-left electoral competitors to 

British Labour in Scotland and Wales which have tended to treat housing as a policy priority 

and also because coalition government by its nature has produced policy compromises.95  

 
89 D. Birrell, ‘Intergovernmental Relations and Political Parties in Northern Ireland’, (2012) 14 British 

Journal of Politics and International Relations 270, 272. 
90 P. Cairney & N. McGarvey, Scottish Politics 2nd edn (London, Red Globe Press, 2013) 44-49. 
91 ibid. 
92 See C. McAngus, ‘Office and Policy at the Expense of Votes: Plaid Cymru and the One Wales 

Government’ (2013) 24(2) Regional & Federal Studies 209-227; A. Elias, ‘From Protest to Power: Mapping 

the Ideological Evolution of Plaid Cymru and the Bloque Nacionalista Galego’ (2009) 19 Regional and 

Federal Studies 533–58. Also see L. McAllister, Plaid Cymru: The Emergence of a Political Party (London, 

Seren, 2001). 
93 B. Lund, Housing Politics in the United Kingdom (Bristol, Policy Press, 2016) 259-260. 
94 N. McGarvey, ‘The Scottish Labour Party: ‘The Old Firm’ of Scottish Politics’ (ECPR Joint Sessions, 

Granada, Granada, April 2005) 21-23. 
95 ibid 23-26. 



Chapter 2 

28 

Indeed, in Scotland, and to a much lesser extent in Wales, the nationalist parties have 

achieved considerable electoral success. In 2007, the SNP formed a minority government 

while Plaid Cymru were the junior party in a coalition government with Labour. Despite the 

use of proportional representation, which was thought to guard against absolute majorities, 

the SNP gained an overall majority in 2011.  

In Northern Ireland, the main parties are divided primarily on sectarian lines between 

‘unionists’ who wish to remain ‘British’ and ‘nationalists’ who aspire to a united Ireland. As 

Paris, Gray and Muir have noted, this “division between two cultural traditions with 

competing visions of national identity underpins political structures and permeates civil 

society”.96 The Ulster Unionist Party and the Democratic Unionist Party are the main 

unionist parties and tend to be regarded as being on the right of the political spectrum. Sinn 

Féin and the Social Democratic and Labour Party (SDLP) are the main nationalist parties 

and tend to be regarded as being on the left of the political spectrum.97 A central feature of 

the devolution settlement in 1998 was the power sharing executive which ensured the 

distribution of ministerial portfolios between main nationalist and unionist parties. There is 

no nationalist party committed to nationhood for Northern Ireland, as is the case in Wales 

and Scotland.  

The devolution settlement and austerity  

Over time the devolution settlement has been amended and competence has been extended. 

While devolution was perceived by some as a salve for nationalist sentiment, the experience 

in the Republic of Ireland illustrates how nationalist campaigns are not so easily deterred 

from the pursuit of the “ultimate freedom”. Indeed, the balance of conferred vs reserved 

powers under the devolution settlements has been a source of considerable political 

disagreement. This has particularly been the case after an extended period of Labour led 

governments in London, Edinburgh and Cardiff came to an end between 2007-2010. The 

Conservatives formed a coalition government with the Lib Dems in London while the SNP 

took office in Edinburgh and a Labour-Plaid Cymru formed a coalition government in 

Cardiff. The Conservative-Lib Dem government implemented an ideological driven 

austerity and “welfare reform” programme across the UK. Although the Scottish, Welsh and 
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Northern Ireland governments were all hostile to this project, the devolution settlement 

provided few means of rejecting these reforms, some of which are discussed in chapter 

seven. These disputes exposed the limitations of the devolution settlement and fed into 

demands for greater devolution of powers and indeed political independence.  

2.3.3 Political parties in the Republic of Ireland  

Domestic politics in the Irish Free State were dominated by the civil war (1922-23). The two 

main political parties that emerged were Fine Gael, which had their roots in the pro-treaty 

wing of Sinn Féin, and Fianna Fáil, which developed from the anti-treaty wing of Sinn Féin. 

From 1922 to present, they have been the main parties of government. Both parties tend to 

be regarded as being right of centre and conservative nationalist parties which are primarily 

divided on nationalist, rather than ideological, grounds.98  

Beyond the two main parties, a number of smaller political parties have enjoyed some limited 

electoral success such as the Green party, the Progressive Democrats, largely due to the use 

of proportional representation. The Irish Labour Party has some similarities to British Labour 

but has never attained the same electoral success and has instead occasionally acted as the 

junior party in coalition governments. More recently, particularly since the onset of the 

Global Financial Crisis (GFC), there has been increased support for left of centre parties 

including Sinn Fein, Solidarity and People before Profit, although the Fianna Fail-Fine Gael 

duopoly has not been broken.  

In terms of housing policy, as discussed in chapter two a remarkably strong and broad 

political consensus has emerged around promoting home ownership and renting has largely 

played a secondary role. Until the 1970s, this was manifested in property redistributive 

policies, tenant purchase schemes.99 From the 1970s and 1980s onwards, there was broad 

political consensus between the main parties of government around the promotion of a 

market in home ownership and various market based supports were extended.100 Although 

not expressed in ideological terms, many of these policies “bear important similarities with 

 
98 R. Kitchin, C. O'Callaghan, M. Boyle, J. Gleeson and K. Keaveney, ‘Placing neoliberalism: the rise and 

fall of Ireland’s Celtic Tiger’ (2012) 44 (6) Environment and Planning 1305, 1305-1306. 
99 M. Norris, Property, Family and the Irish Welfare State (Dublin, Palgrave Macmillan, 2016) 113-153. 
100 ibid 157-187. 



Chapter 2 

30 

key processes of neoliberalisation” that has occurred in the UK under the Conservatives.101 

The scale of state support contributed to the emergence of a housing construction and house 

price bubble during the 1990s and 2000s.102 The subsequent collapse plunged the state into 

a deep recession and led to the Fianna Fáil government requesting an IMF bailout in 2010. 

As part of the bailout, an austerity programme was introduced by the Fine Fail-Labour 

government as part of the structural adjustments required by lenders.103  

2.4 Conclusion 

Political separation, through independence in the Republic of Ireland and devolution in 

Scotland, Wales and Northern Ireland created new potential for distinctive changes in public 

policy to emerge. These political developments allowed for new configurations of political 

parties, with distinctive housing politics, to influence housing law and policy at a national 

level. However, the asymmetrical design of these political settlements did not create this 

potential equally. In Ireland, under the 1922 settlement, Northern Ireland gained law making 

powers over housing law, but this was subject to significant political and legal constraints. 

By contrast, the Irish Free State gained a much fuller range of powers over housing law 

which was not constrained in the same way.  

The 1998 devolution settlement created new potential for distinctive legal reforms in 

Scotland, Wales and Northern Ireland. Once again, the asymmetrical design of the 

devolution settlement did not create this potential equally. From the outset, Scotland and 

Northern Ireland gained power to reform housing law, although their powers were subject 

to significant institutional and fiscal limitations. By contrast, it was only in 2011 that Wales 

gained power to reform housing law, subject to much the same constraints. Despite the 

institutional and fiscal limitations, the devolution process and the distinctive political 

configurations of the various Parliaments and Assemblies made it likely that distinctive 

public policy developments would follow political separation. The central focus of this 
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thesis, and the focus of the following chapters, is on examining the nature of the distinctive 

legal reforms that have resulted from these political developments. 
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Chapter 3 The Revival of Private Renting 

3.1 Introduction 

The revival of private renting is a key recent development in the housing systems of the UK 

and the Republic of Ireland. It has had major implications for the development of renting 

law and policy. The aim of this chapter is to set the wider context for these legal reforms, 

which are considered in chapters four and five. The chapter argues that there is strong 

commonality in how the key housing concept of tenure is understood. It is also argued that 

there is strong functional similarity in how this concept serves to organise housing systems 

into distinctive sectors and to direct housing law and policy. Although certain tenures are 

often associated with certain characteristics, the central point is made that these 

characteristics are not immutable, but rather are socially, and legally, constructed, highly 

contingent and indeed have changed over time. These similarities are explained by reference 

to historical factors and, in particular, the close legal and political links between the UK and 

the Republic of Ireland.  

The chapter then moves on to outline how the housing systems of the UK and the Republic 

of Ireland have developed over time. The comparative focus of this work makes it is 

necessary to outline how the political separation, described in chapter two, has influenced 

these concepts and in particular the sectoral arrangement of tenure.  Despite notable 

differences, the chapter argues that there are remarkable similarities in the historical tenure 

trends and, in particular, in the historical decline, and recent revival, of private renting. The 

chapter explains the main drivers of this development and argues that both the role of rent 

control in causing the decline of private renting, and the role of deregulation in bringing 

about the revival of private renting, should not be overestimated. This chapter concludes by 

explaining how the revival of private renting led to increases in the size of the private rented 

sector, but also changed the nature of the sector in significant ways. The chapter argues that 

state housing policy has, directly and indirectly, increasingly accorded private renting with 

a de facto social function – a development that has significant implications for law and 

policy. 
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3.2 Tenure in housing law and policy  

There is strong commonality in the central organising concepts of the housing systems that 

are the subject of this study. The following section draws on the interdisciplinary subject of 

comparative housing studies to critically outline how the concept of tenure functions to 

organise housing systems and direct legislative and policy interventions. This requires a 

consideration of the different ways the term is used in housing law and housing policy. In 

each case, there is strong functional commonality between the UK and the Republic of 

Ireland, and indeed between the nations of the UK. Following this, the sectoral arrangement 

of tenure in the UK and the Republic of Ireland is explained while taking account of the 

impact of political separation since 1998.  

3.2.1 Tenure in housing policy 

In the UK and the Republic of Ireland, the concept of tenure performs a key organising 

function in arranging housing systems and directing state legislative and policy 

interventions. In housing studies’ literature, tenure tends to be understood as an institution 

that makes up the wider housing system.104 Tenure has been defined as “socially constructed 

configurations of property rights and obligations”, the precise nature, characteristics and 

meaning of which vary to some extent between different societies.105  

These legally constructed characteristics serve to distinguish different tenures which tend to 

be divided into different categories or sectors. Although the balance of legal rights and 

obligations that define different tenures are not fixed, the tenures themselves tend to be 

regarded as having relatively settled characteristics for periods of time.106 This allows for 

private renting to be broadly distinguished from the other main tenures. The headline 

division tends to be drawn between ownership and renting. In turn, renting tends to be 

subdivided into distinct sub-categories generally comprising private renting, and social 

renting.107 As social constructs, tenures inevitably vary between different societies and there 
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are considerable difficulties in defining these concepts in a comparative context.108 Leading 

comparative housing studies’ literature associates certain characteristic with different 

tenures and frequently adopt a three way sectoral arrangement including owner occupation, 

private renting and social renting. Private rented housing tends to be associated with market 

processes that allocate housing according to effective demand (or indeed ability to pay), 

while social rented housing tends to be associated with centralised bureaucratic allocation 

systems that distribute housing according to need, however defined, at sub-market rents 

either by local authorities (public) or third sector (social) bodies.109   

Despite these workable definitions, there are often blurred boundaries between the various 

sectors which may overlap and present inconsistencies within, and between, different 

sectors.110 Indeed, the conventional three way sectoral arrangement is also problematic given 

the wide diversity within each sector and the different meanings each sector has in different 

places and for different types of housing.111 It also tends to exclude a wide range of other 

categories of living arrangement and so does not present a full picture.112 For these reasons, 

the concept of tenure itself has been criticised as imprecise or quasi-scientific.113 

Nevertheless, despite these significant critiques, the concept of tenure remains key to 

describing, understanding and analysing housing law and policy. 
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3.2.2 Tenure in housing law 

The concept of tenure, as defined in leading housing studies’ literature, is clearly legally 

constructed.114 However, the notion of tenure is understood quite differently in law, and 

indeed in its strict legal sense it has no real relevance to understanding the arrangement of 

modern housing systems.115 The legal concept of tenure is an archaic term that describes the 

feudal relationship between lords and their subjects by which land was provided in return 

for services.116 It has long been largely irrelevant and indeed overtaken by the doctrine of 

estates which provides the central organising principles of modern property law regimes in 

England and Wales, Northern Ireland and the Republic of Ireland. It also performed a similar 

function in Scottish property law until abolished in 2000.117  

The doctrine of estates essentially “denotes what is owned”, that is, an estate describes the 

duration over which an owner or tenant has certain rights and responsibilities over land.118 

Although there are more significant differences between Scots law and other common law 

based systems, a common feature is the functional distinction between interests in land that 

are not time limited, which are equated with freehold or ownership, and rights relating to 

land that are time limited, which are equated with leasehold or tenancy. In England and 

Wales, Northern Ireland and the Republic of Ireland, the lease is an estate and regarded as 

proprietary, and so by default it is binding on third parties. While this is not the case in 

Scotland, where the lease is treated as a real burden, statute has long ensured that leases are 

binding on third parties.119 This is discussed in more detail in chapter four. The essential 

point to take away from this discussion is that these concepts provide the basic legal 
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framework that underpins the concept of “tenure” in housing policy across the UK and the 

Republic of Ireland. It further serves as the basis for conferring rights and responsibilities in 

various residential security regimes on residential occupiers, as discussed in chapters four 

and five. It is important to reiterate the broader point that the concept of tenure has no 

immutable characteristics. Rather, the content is entirely socially constructed – either by 

judges using the common law, or parliament through statutory provisions. 

Post-1998 reforms  

The introduction of devolved government in Scotland and Wales, and the re-introduction of 

devolved government in Northern Ireland, in 1998, marked a major process of political 

separation within the UK and created new potential for divergence in law and policy. Much 

like their Irish counterparts in 1922, Scottish, Welsh and Northern Irish policy makers 

generally adopted, and built on, the pre-existing law and policy framework. Thus, the 

organising function of tenure was carried forward and this function was underpinned by 

systems of housing law which generally distinguish between ownership and leases and use 

the lease as the basis for attracting statutory residential security.  

The most notable exception to this general approach is in Wales, where it has been proposed 

that residential security should be attached to “occupation contracts” thus shifting the 

conceptual basis from property law to contract law.120 This reform is considered in more 

detail in chapter five. At this stage it is important to note that this legal change has not 

fundamentally changed the functional role of tenure in a housing policy sense in Wales 

where tenure continues to be used to organise the housing system and to direct law and policy 

interventions by the Welsh government.121 

3.2.3 Sectoral arrangement of tenure  

To outline sectoral arrangement of tenure in the UK and the Republic of Ireland, it is helpful 

to once again turn to comparative housing studies’ literature.122 The UK and the Republic of 
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Ireland tend to be characterised as liberal regimes with residual, rather than universal, models 

of welfare provision.123  The gathering together of housing systems of the UK and the 

Republic of Ireland in comparative housing studies’ literature reflects historical factors and, 

in particular, the close legal and political links between these housing systems.124 However, 

as Gray notes, it is important to recognise that historical factors, particularly stemming from 

political separation, have also led to “different housing pathways” and clearly identifiable 

differences in policy outcomes, as will be discussed.125 That said, in leading comparative 

housing studies’ literature  both the UK and the Republic of Ireland tend to be understood as 

having, so called, dualist rental systems that are comprised of a private rented sector, 

characterised by market allocation, market rents and limited protections for tenants, and a 

social rented sector characterised by allocation according to need, sub-market rents and 

varying levels of tenant protections, with housing provided by either public or social 

bodies.126 This broad categorisation is a useful starting point and gives a fairly effective 

account of the lie of the land in the UK and the Republic of Ireland prior to 1998 and so is 

sufficient for the purposes of this chapter.  

Post-1998 changes in sectoral arrangement  

The general three-fold classification of tenure continues to give a fairly effective account of 

the housing systems in the UK and the Republic of Ireland post-1998 and thus will be used 

in the following discussion. However, it is necessary to account for recent developments in 

the Republic of Ireland, and in the UK, where devolution has facilitated divergence in law 

and policy. In particular, changes to the arrangement of the social rented sector, the 

increasingly “social” role of private renting and the development of intermediate tenures 

have impacted the sectorial arrangement of tenure in a number of ways.127  
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In the first place, Governments have sought to reorganise the treatment of third sector 

housing bodies, commonly referred to as housing associations. Historically, these bodies 

have straddled the line between public and private sectors.128 In Scotland and Wales, 

legislative and policy reforms have moved these bodies closer to the public sector, through 

the introduction of single regulatory regimes and the equalisation of rights and obligations 

between social and public tenancies.129 By contrast, in England, and also in the Republic of 

Ireland, state policy has moved these bodies closer to the private sector through the 

development of distinctive regulatory regimes for public and social tenancies, and bringing 

social tenancies within the tenancy regimes that govern the private sector.130 While this can 

be traced to longstanding changes in government policy over the past two decades, this 

change also stems from government concern to prevent the classification of housing 

association debts as public expenditure.131 

Equally, political separation has facilitated changes to the balance of legal rights and 

obligations in different tenures and this has led to greater divergence, while it has also blurred 

the boundary lines between sectors. With the decline and residualisation of the social rented 

sector, governments have sought, to varying extents, to meet demand for social housing 

through sourcing housing in the private rented sector for those households on the housing 

waiting list. In the Republic of Ireland, this practice was solidified by the legal re-definition 

of social housing into social housing supports, a broad category that includes private rented 

housing sourced through public-private leasing arrangements.132  

The development of intermediate tenures that combine features of ownership and renting has 

also blurred the boundary lines of different tenures. The development of shared ownership 

models has proved particularly significant in England. Under such models, households 

“purchase” a share of a property from a housing association, and pay rent to the housing 
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association until they purchase 100% of the shares in the property. Despite the title, in law 

the sharing and the ownership are metaphorical. Legally, the “shared owner” remains a 

tenant until the household buys 100% of the shares.133 

3.3 The changing fortunes of private renting 

The following account identifies the historical decline in private renting within the broader 

historical trends in tenure, while drawing attention to leading factors that have driven these 

developments – as identified in housing studies’ literature. The primary focus is on outlining 

these historical developments in order to set the scene for the discussion of the revival of 

private renting, which explains the factors driving the revival and also the changed nature of 

the ‘revived’ sector. There is consensus in housing studies’ literature that these general 

trends in the fortunes of different tenures have been heavily influenced by various factors 

but in particular by state housing law and policy which has, at different times, promoted 

certain tenures, while discriminating against others.134 These legal and policy interventions 

have been influenced by the housing politics of the various political parties, as discussed in 

chapter two. The notion that states should promote one tenure over another has not been 

generally regarded by policy makers as inherently problematic. However, in housing studies’ 

literature such preferential treatment has been criticised for distorting housing systems and 

creating systemic risks.135 Indeed, the 2008 global financial crisis stemmed in large part from 

state policies that promoted homeownership and the financialization of housing more 

generally. Many have argued that housing policy should be tenure neutral, in the sense that 

the state should not favour one tenure over another but rather should promote each tenure 

equally.136 Although a source of considerable academic debate, the notion of tenure 

neutrality failed to break through in a significant sense in the UK and the Republic of Ireland. 
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3.3.1 Historical trends in tenure (1915-1998) 

During the 20th century there were remarkable changes in the “fortunes” of the different 

tenures. For much of this period, across the UK and the Republic of Ireland, private renting 

was in a state of almost constant decline, while owner occupation and, to a lesser extent, 

social renting grew in size and stature. Towards the end of the 20th century, there was a 

reversal in these trends. The revival of private renting set in while rates of owner occupation 

and, in particular, social renting, contracted. Throughout this period, there were sharp 

variations in the size of the respective tenures within the UK, although the overall historical 

trends were similar across the UK. One of the most notable differences was that rates of 

social renting tended to be higher in Wales, Scotland and Northern Ireland, than in 

England.137   

The decline in private renting  

At the start of the 20th century, roughly nine out of ten households were private renters and 

most of the rest owned their home in both the UK and the Republic of Ireland.138 By the 

early 1990s, the picture had entirely reversed, such that just one in ten households were 

private renters.139 The decline of private renting in Britain and Ireland came about in similar 

ways.140 These included the sales of private rented housing to sitting tenants, through ‘slum 

clearance’ projects that primarily targeted private rented housing, and finally through the 

acquisition by local authorities of private rented housing.141 At the same time, the supply of 

new housing for private rent was constrained as new housing tended to be constructed for 

owner occupation or as social housing.142  
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Various factors tend to be identified as contributing to the decline in private renting, 

including rent control, taxation and subsidy policy, finance, tenure preference.143 A major 

contributing factor was state housing law and policy which either ignored or discriminated 

against private renting. Writing about private renting in the Republic of Ireland, although 

much the same could be said of private renting across the UK, Blackwell characterised it as 

the forgotten sector in housing policy during much of the 20th century.144 Commentators, 

and policy makers, often identify the freezing of rents effected by rent control, which 

operated widely for much of the 20th century, as causing the decline.145 While rent control 

was an important factor, it is important that its role is not overestimated. Strict legal 

restrictions on rents encouraged landlords to sell up – often to sitting tenants, but when 

tenancies were widely decontrolled, such as during the 1950s in Britain and 1960s in Ireland, 

this did not lead to a revival in private renting.146 More specifically, the unvarnished claim 

that rent control caused the decline in private renting tends to ignore wider contextual 

developments during the 20th century and, in particular, the extensive state promotion of 

owner occupation and social renting which encouraged the transfer of private rented 

dwellings, and indeed, private renters to other tenures.147  

The ascendancy of owner occupation 

During the 20th century, owner occupation became the ascendant tenure in size. This 

occurred more quickly in the Republic of Ireland, where owner occupation became the 

largest sector in the 1950s, than in the UK, where it was in the 1970s that home ownership 
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became the largest sector. Owner occupation peaked in the Republic of Ireland at 80% in 

1991, while it reached a peak of 67% in the UK during the 1990s.148 

Although owner occupation is frequently characterised by policy makers as the “natural” 

tenure,149 as Forrest and Murie explain “tenure preference are not formed in a vacuum”.150 

The aspiration for home ownership has been heavily influenced by legislative and policy 

interventions which have privileged ownership and discriminated against other tenures. This 

reflects how policy makers have sought to promote home ownership as part of broader social 

visions or political goals. The direct and indirect state interventions have played a critical 

role in contributing to the rise of owner occupation.151 

State promotion of owner occupation has a longer history in Ireland where, since its 

foundation in 1922, the Irish state has promoted owner occupation through a myriad of 

legislative and policy interventions.152 This has been traced to the land reform policies which 

redistributed land ownership from landlords to tenant farmers on a scale unparalleled 

internationally.153 Norris argues that by conceding the principle of significant government 

in redistributive policies, land reform “opened a floodgate of knock-on demands” for 

property redistribution in rural and urban contexts.154  

In the UK, a broad political consensus emerged much later, during the 1960s, around 

promoting home ownership. The new Labour government characterised the expansion of 

building for home ownership as “normal” and something which was regarded as “a long 
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term social advance”.155 This approach, which sought to promote ownership at the same time 

as promoting social housing, marked a departure for the Labour party which had tended to 

prioritize the promotion of social housing.156  

During the 1970s, state promotion of owner occupation underwent a significant change in 

both the UK and the Republic of Ireland, as both states prioritised increasing rates of home 

ownership by promoting a market in home ownership.157 There are remarkable similarities 

in the policies implemented in the UK and the Republic of Ireland to develop this market. 

During the 1980s, a process of mortgage market deregulation was undertaken which greatly 

expanded the availability of mortgage credit, fuelling increase in rates of home ownership 

and house prices.158 This was supported by other state interventions including favourable tax 

treatment in the form of mortgage interest tax relief, exemptions from capital gains tax.159 

At the same time, policy makers in both the UK and the Republic of Ireland came to regard 

the stock of social housing as a “critical mass of housing” that could be used as a foundation 

for promoting the housing market.160 In both states, tenant purchase schemes were 

introduced which compelled local authorities to sell housing to tenants at substantially 

discounted rates.161  

The rise and fall of social renting  

The social rented sector consistently grew in size during the 20th century, before considerably 

declining in the latter part of the century in both the UK and the Republic of Ireland. This 

trend was more pronounced in the UK where by the 1970s roughly a third of all households 

were social renters, as compared to a sixth of all households in Ireland. Since the 1970s, the 

social rented sector has halved in size in the UK, such that by the late 1990s just a sixth of 
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households were social renters. In the Republic of Ireland, the sector declined to just under 

a tenth of households over the same period.162 The role of state housing law and policy in 

contributing to these general trends is particularly apparent in relation to social renting.  

A distinctive feature of the provision of social housing in the Republic of Ireland was the 

parallel promotion of tenant purchase schemes which compelled local authorities to sell 

housing to tenants at substantially discounted rates.163 During the 1970s, developments in 

the international political economy contributed to economic and fiscal crisis in Ireland and 

as a result policy makers sought to withdraw from large scale capital spending projects. This 

change, alongside the ongoing promotion of tenant purchase schemes, caused the social 

rented sector to consistently decline in size and become increasingly residualised from the 

1970s onwards.164  

While international economic developments during the 1970s had also been followed by UK 

governments withdrawing from capital spending projects, the new Conservative government 

sought to accelerate a decline in local authority housing for ideological and political 

reasons.165 The first Thatcher government provided council tenants with the ‘right to buy’ 

their home at substantially discounted rates.166 At the same time, there was no attempt to 

reinvest capital receipts in social housing.167 The net effects of these combined developments 

was a consistent decline in the size of the social rented sector, which became increasingly 

residualised over time.168   

3.3.2 The revival of private renting (1998-2019) 

There were major developments in housing systems in the UK and the Republic of Ireland 

during the period 1998-2019. After almost a century of decline, the private rented sector 

more than doubled in size between 1998 and 2019 to accommodate roughly a fifth of all 
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households across the UK and the Republic of Ireland.169 At the same time, rates of owner 

occupation declined to levels last seen in the 1970s, while there were also a marked decline 

in social renting.170 The revival of private renting transformed the composition and role of 

the sector, exposed more households to the extremely limited legal protections post-

decontrol and deregulation, and generally elevated the significance of renting law and policy 

as a matter of public policy. There were a number of law and policy drivers that contributed 

to the revival of private renting, both in terms of increasing demand for private rented 

housing, and also increasing the supply of such housing.171  

The revival of private renting is sometimes accorded to decontrol and deregulation during 

the 1980s, however the reality is more complex. These reforms did not produce an immediate 

transformation in the fortunes of private renting. Indeed, in the Republic of Ireland, where 

decontrol struck a legal balance that provided even fewer protections to tenants than the 

explicitly ideological reform project in the UK, the decline of private renting continued 

unabated, as the proportion of private rented dwellings fell to an all-time low of 8% in 

1991.172 In the UK, in the decade following deregulation, the decline of the sector came to 

an end, but there was only marginal growth in the size of the sector.173 It was only during 

the late 1990s that the private rented sector began to record small, but consistent, increases 

in size, which accelerated considerably in the lead up to, and following, the onset of the GFC 

in both the UK and the Republic of Ireland. 

During the late 1990s and early 2000s, there was acute house price inflation in the UK and 

the Republic of Ireland. This can be traced to the state promotion of the housing market 

through favourable taxation and generous subsidies, and, in particular, the deregulation of 

mortgage lending, which greatly expanded access to relatively cheap credit. Yet as house 
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prices increased much faster than wages, home ownership became increasingly 

unaffordable.174 At the same time, there was an acute shortage of social housing which 

reflected the state promoted decline of social housing through tenant purchase schemes and 

the general withdrawal of the state from large scale social housing programmes.175 Rather 

than promote social housing, policy makers increasingly turned to the private rented sector 

as a source of accommodation for those without homes, as well as those on social housing 

waiting lists.176 The net effect of these contextual developments was to channel an 

increasingly diverse range of households in Britain and Ireland towards the private rented 

sector.177  

Buy-to-let mortgages  

The introduction of buy to let (BTL) mortgages, in the UK and the Republic of Ireland, 

contributed to a dramatic increase in the supply of private rented dwellings, and was a major 

driver in the revival of private renting.178 BTL mortgages were introduced by the banking 

industry in the mid-1990s in the UK, and in the early-2000s in the Republic of Ireland. While 

the rise of BTL mortgages reflects developments in international capital markets, their 

development was conditional on state policies.179 In particular, deregulation of mortgage 
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lending was a key pre-condition to their introduction because it allowed for such products to 

be financed, not primarily from deposits, but rather from interbank lending, a much riskier 

source of funding that was not available pre-deregulation.180  

While this paved the way for new mortgage products to be developed, it was deregulation of 

the private rented sector which facilitated new lending products designed to finance 

speculative investment in that sector.181 The rate of return on private rented housing could 

be exceptionally high, given house price inflation and unregulated rents, relative to other 

investments which were undermined by the performance of international stock markets 

during 1990s and 2000s and also by historically low interest rates following the GFC.182 A 

range of BTL mortgages, products were introduced including interest only mortgages, which 

were available to a wide range of borrowers. The scale and nature of lending is reflected in 

the cottage industry nature of private landlords, dominated by individual non-professional 

landlords renting out one or two properties.183  

Once introduced, the continued operation of BTL mortgages was conditional on tacit, or 

express, state support. In both the UK and the Republic of Ireland this manifested itself in 

the form of continued light touch regulation of mortgage lending.184 State support also 

included favourable taxation treatment in the form of mortgage interest tax relief, which 

allowed landlords to deduct mortgage interest expenses from their rental income.185 In 

Ireland, further taxation incentives encouraged BTL lending during the 1990s and 2000s. 
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The so called “Section 23 tax incentive” allowed landlords who constructed or purchased 

and refurbished housing in designated urban areas to offset capital spending against income 

or business tax for a 10 year period.186 This enabled BTL landlords “to shelter all of their 

rental income, not just the rent from the Section 23 designated dwelling they purchased”.187 

In both the UK and the Republic of Ireland, rents charged under BTL were also subsidised 

by rent subsidy systems.188 

The net effect was that BTL lending increased dramatically. In the UK, such lending 

increased from £3 billion, representing 1% of total residential lending in 1999, to £46 billion, 

accounting for about 12%, in 2007.189  The scale of increase was even more acute in Ireland 

where BTL lending increased from €9 billion, representing 16.7% of total mortgage lending 

in 2003, to £27 billion, accounting for 24.7%, in 2006.190 As well as increasing the supply 

of private rented housing, the flood of credit through BTL mortgages contributed to house 

price inflation, while at the same time landlords crowded out  “first time buyers”.191 

The impact of the global financial crisis 

Following the financial crisis, the dynamics that drove the decline in ownership and growth 

in private renting solidified.192 In both the UK and the Republic of Ireland, house prices fell, 

mortgage arrears increased, and there was restricted access to mortgage credit, which 

contributed to the decline in home ownership.193 In Great Britain, where the impacts were 
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less severe, house prices, and lending, recovered quicker than in Ireland. As Kemp notes, the 

post-crisis conditions were favourable to BTL landlords. During this period, there was sharp 

inflation of private rents, a return of house price inflation and continuation of policies that 

were favourable to BTL lending.194 In the Republic of Ireland, house prices bottomed out in 

2013 after which there was acute house price inflation once more.195  

During the mid to late 2010s, there was acute inflation of private rents, with double digit 

growth year on year the norm.196 At the same time, state policies extended the use of private 

rented housing to meet demand for social housing. In response to house price inflation, the 

Central Bank of Ireland introduced loan to value and loan to income limits on residential 

mortgage lending, with particularly sharp restrictions on BTL lending.197 The decline in 

fortunes of BTL lending in Ireland, were mirrored in the UK in 2015 when favourable tax 

treatment was withdrawn, and indeed increased taxation was applied to BTL purchasers.198 

By the late 2010s, the growth in private renting had slowed and the sector was regarded as 

being at a crossroads. 

3.3.3 The changed nature of private renting 

The revival of private renting led to increases in the size of the sector, but it also changed 

the nature of the sector in significant ways and these developments have implications for 

law and policy. Despite variations between private rented sectors across the UK and the 

Republic of Ireland there are some broad cross cutting trends that have emerged. The 

following discussion outlines some of these trends in terms of the profile of tenants and the 

profile of landlords.  

Profile of tenants  

One of the headline developments amid the revival of private renting has been the sharp 

increase in the number of households with children in both the UK and the Republic of 
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Ireland.199 This trend has been particularly clear in England where between 1996-97 and 

2016-17 the proportion of such households increased from 23% to 37%.200 Furthermore, 

households are tending to stay longer in their current tenancies.201 In England, from 2008/9 

to 2015/16, the number of households who had been in the same property for three to five 

years nearly doubled to 30%.202 Many such households have been priced out of owner 

occupation or have been unable to access social housing – due to the persistent under supply 

of such housing. Arguably, such developments illustrate the need for private renting to 

provide stability for such households and challenge the notion that private renting is 

primarily for, so called, transitional households.  

Another headline development has been the rise of, so called, ‘generation rent’. This framing 

of ‘generation rent’ refers to the increased proportion of younger households living in private 

rented housing, and is often used to advance arguments about intergenerational unfairness.203 

However, used in this sense it can overlook other important developments such as significant 

increases in the number of older renters and also the significant inequalities between 

renters.204 Indeed, there are important class based divisions, particularly in relation to access 

to parental property – colloquially referred to as ‘the bank of mum and dad’.205  
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Equally, while private renting accommodates households with a range of incomes, a 

significant proportion of low income households are private renters, which reflects the state 

promoted decline of social renting.206 Such trends also reflect how states have embraced 

private renting as a source of housing for those households who would previously have been 

provided with social housing.207 One of the more alarming trends is the growing link 

between private renting and increased homelessness.208 In the UK and the Republic of 

Ireland, the ending of a private rented tenancy is a major pathway into homelessness.209   

Profile of private landlords 

One of the most striking features is the prevalence of individual landlords owning one 

property.210 Such landlords account for over two-third of all landlords in the Republic of 

Ireland, and roughly half of all landlords in England.211 The prevalence of such landlords 

reflects the influence of the BTL mortgages which have often been used to acquire rented 

housing as an investment for retirement.212 This has often led to the criticism that such 

landlords are often amateur.213 However, the overall picture is clouded by the relatively 
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limited meaningful data about what motivates landlords, namely how and why they became 

landlords.214 

Many of these BTL landlords are unlikely to have added any new housing to the overall 

housing stock, but rather they are more likely to have purchased an existing property from 

an owner and potentially crowded out potential first time buyers in the process.215 This 

characteristic is vividly illustrated in England where approximately two out of five former 

council homes, that were sold under the right to buy, are now let privately.216 

Despite the prevalence of landlords owning one property, landlords with multiple properties 

still tend to play a significant role. In England, roughly one in five landlords owned five or 

more properties, which accounted for nearly half of all tenancies.217 A similar trend is 

particularly apparent in the Republic of Ireland where roughly one in twenty landlords 

owned five or more tenancies which accounted for nearly a third of all tenancies.218  

Although institutional investors and large-scale landlords have generally played a limited 

role in the revival of private renting, the role of such landlords appears to be growing – 

particularly since the global financial crisis.219 State housing policy in both the UK and the 

Republic of Ireland has long sought to attract such private investment, however concerns 
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have been raised about the aggressive rent setting of such landlords and their potential to 

crowd out potential owner occupiers.220  

3.4 Conclusion 

The revival of private renting is a major housing development that has coincided with the 

1998 extension in devolution within the UK and it has had, and continues to have, significant 

implications for housing law and policy. A number of cross cutting trends may be identified 

in the preceding discussion. There are remarkable similarities in how tenure is understood 

and in the role it plays in housing systems in the UK and the Republic of Ireland. In each 

case, tenure is a core shared concept that functions to organise housing systems and direct 

law and policy interventions.  

Although certain characteristics are often associated with certain tenures, the benefit of a 

comparative approach is that it serves to illustrate how tenure has no immutable 

characteristics, but rather it is socially constructed, highly contingent and indeed has changed 

over time. This is particularly apparent in the UK and the Republic of Ireland, where, as will 

be discussed in chapter four, the law has played a direct role in defining and re-defining 

tenure. This raises questions over the continued suitability of the concept of tenure for 

playing such a fundamental role in housing systems. However, alternative approaches that 

focus on tenure neutrality, or which emphasise the inherent dignity of each residential 

occupier, and their entitlement to secure, affordable, and safe housing, as a human right, 

have not yet been the basis for directing housing law and policy in the UK and the Republic 

of Ireland. 

The historical development of the main housing tenures illustrates how there are remarkable 

similarities in tenure trends across the UK and the Republic of Ireland. The similarities are 

particularly marked in relation to both the historical decline and recent revival of private 

renting. Various law and policy drivers have been identified and this chapter has cautioned 

against arguments that overestimate the role of regulation in both driving decline, or bringing 

about the revival, of private renting. A recurring theme which emerges from the wider 
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context is how state interventions, which includes, but goes far beyond regulation, has played 

a major role in shaping these trends.  

Critics of rent control often overestimate its role in contributing to the decline in private 

renting. However, it is important to distinguish between the specific system of rent control 

and strong legal protections for tenants more generally. Across Europe, there are plenty of 

housing systems that illustrate how there is nothing inconsistent with strong legal protections 

for tenants, and large private rented sectors.221 The historical development of private renting 

illustrates how private renting has never been promoted as a meaningful tenure choice in the 

UK and the Republic of Ireland.222 Indeed, throughout the 20th century the main political 

parties of government in the UK and the Republic of Ireland either neglected or 

discriminated against private renting. While there were different political reasons for this, 

the result was the historical decline in private renting.  

The revival of private renting reflects various factors. This chapter has cautioned against 

overestimating the role of decontrol and deregulation. This made private renting a more 

attractive investment for private landlords, but it was the wider developments in the 

international economy, and also in state finance policy, that paved the way for the dramatic 

rise of BTL mortgages. The dramatic extension in BTL mortgages, which was facilitated 

and encouraged by state subsidy and taxation policy, contributed to house price inflation, 

while at the same time landlords crowded out “first time buyers”.223 The growing 

unaffordability of owner occupation, in combination with the state promoted decline of 

social housing, channelled many households towards the private rented sector. In the 

process, the nature of private renting changed as more and more households with children 

settled in for the longer term, while the sector provided housing for increasingly numbers of 

lower income households. Once again, this has been facilitated by state housing policy which 

has increasingly encouraged a de facto social function for private renting. All of these 
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developments have significant implications for law and policy, and it is these developments 

that are considered in chapters four and five. 
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Chapter 4 The Rise and Fall of Residential Security 

(1915-1998) 

4.1 Introduction 

There was strong similarity in residential renting law and policy across the UK and the 

Republic of Ireland through to the end of the 20th century. This chapter has two main aims. 

First, the chapter aims to critically analyse the historical developments that contributed to 

this broad, and enduring, legal similarity. The second aim of the chapter is to explain how 

these shared historical developments contributed to the development of a common ultra-low 

residential security regime in the private rented sector. This ultra-low residential security 

regime provides the essential legal context for, and shaped, the post-1998 national reforms 

– which are the primary subject of this thesis and are considered in chapter five.  

The chapter begins by explaining how the common historical development of law and policy 

through shared critical junctures produced strong legal similarity. These junctures include 

the development of public action to address “unhealthy” housing, the introduction of rent 

control, the bifurcation of renting into private and social sectors, and finally, decontrol and 

deregulation of private renting. Rather than simply reanimating these historical legal 

developments, the chapter outlines key features and critically examines the underlying 

housing politics. Considering the political story of housing policy provides a critical lens 

through which to analyse these developments and shed light on the treatment of the 

individual residential occupier – the human subject of these policies, within these legal 

developments.224  

The chapter then explains how this shared historical development gave rise to a common 

residential security regime that largely stemmed from two main sources. These include the 

general legal rules governing the condition of rented housing and statutes governing the 

landlord and tenant relationship.225 Together, these legal systems provided private tenants 
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with a common set of important protections for tenants. Once again, the comparative focus 

means that the detail of these protections is kept to a minimum and instead the focus is on 

identifying core features. The chapter concludes by explaining how the quality of residential 

security conferred on tenants varied Over time, as different ideas and political forces held 

sway. The crucial developments for the purposes of this thesis was the decontrol and 

deregulation of private renting in the 1980s. These reforms dramatically reduced protections 

for tenants and entrenched an ultra-low residential security regime in the UK and the 

Republic of Ireland.  

4.2 Critical junctures in the development of renting law 

Modern residential renting law in the UK and the Republic of Ireland begins essentially with 

the introduction of rent control in 1915. This seismic development laid the legal foundations 

upon which subsequent reforms were constructed for more than a century and indeed its 

features are still reflected in contemporary renting law. Of course, the roots of modern 

renting law go much deeper and can be traced through the late 19th century reforms that 

implied a statutory warranty that certain rented housing be fit for human habitation.226 This 

significant, if faltering, measure marked a symbolic break with the prevailing economic 

ideology of laissez faire and paved the way for further political and ideological ruptures. 

This implied statutory warranty formed a part of the wider 19th century development of a 

legal framework that provided for public action in respect of substandard housing and so, at 

least ostensibly, addressed risks to public health.227 

These legal developments were not the first such ideological ruptures. There are close 

parallels between the rise of state intervention in the landlord and tenant relationship in 

residential and urban contexts and the legal responses to the Irish and Scottish land wars that 

reached their crescendo in the late 19th century. In rural and agricultural contexts, tenant’s 

organisations engaged in parliamentary, and extra-parliamentary, action had won 
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remarkable concessions. This took the form of legal intervention that override landlord’s 

property rights and redistributed rights and obligations in the landlord and tenant relationship 

as a matter of social policy. These historical legal developments in rural and mixed 

residential-agricultural settings are not the focus of this study and so are not considered 

here.228  

The focus in this chapter is on detailing the formation, and development, of modern 

residential security through critical junctures. The aim is not on simply reanimating this 

history. Instead, the focus here is on outlining key features and on examining the underlying 

housing politics of these developments in order to shed light on the treatment of the 

individual residential occupier – the human subject of these policies, within these legal 

developments. 

4.2.1 ‘Public health’ and public intervention  

The staggered development of public action to address the extremely poor housing 

conditions associated with the industrial revolution during the late 19th century marked a 

critical juncture in the development of modern renting law and policy.229 Despite the 

prevailing economic ideology of laissez faire, the development signalled an acceptance that 

the market, left to its own devices, was incapable of delivering good and safe housing 

conditions for all. This could only be brought about through public action that would, if 

necessary, override private property rights in order to protect ‘public health’. The acceptance 

that the state has a role in addressing substandard housing conditions remains a bedrock of 

modern renting law.230 
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A considerable body of legislation governing public action in relation to substandard housing 

developed during the last century. For the purposes of this study, it is sufficient to outline 

the core features which were assembled during the late 19th century and thus applied across 

the United Kingdom of Great Britain and Ireland, as it then was. Central governments tended 

to set, or guide the setting of, legal minimum standards i.e. the fitness standard, or tolerable 

standard in Scotland, that functioned as the trigger for enforcement action.231 From the outset 

local authorities, as “plannable instruments” played a central enforcement role.232 They were 

empowered to identify substandard housing. Once identified, authorities were subject to 

duties to exercise their wide statutory powers to compel the repair, closure or demolition of 

such properties, often on an area wide basis.233  

Over the 20th century a number of common limitations of this system became apparent. Legal 

minimum standards effectively functioned as condemnatory standards – which reflects the 

Victorian ‘slum’ clearance heritage of the legislation. Over the 20th century, the standard 

was infrequently updated to take account of modern housing standards and became 

increasingly outdated and ineffective Over time. At the same time, for many local authorities 

facing straightened financial circumstances, enforcing minimum legal standards was often 

not a political priority.234 Furthermore, although authorities could pro-actively inspect local 

housing, enforcement action depended primarily on tenants making complaints. Thus, 

enforcement depended on whether a tenant could feel confident that raising a compliant 

would not precipitate retaliatory eviction. Finally, as both landlord and regulator, local 
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authorities were legally unable to take enforcement action against themselves and this 

effectively excluded local authority tenants from enforcing public remedies.235 

The focus here is on considering the underlying housing politics in order to develop a better 

understanding of the treatment of the individual residential occupier within these 

developments. At the time, housing clearly posed a risk to health.236 While public health 

served as the legitimising basis for public intervention, reform was motivated at a deeper 

level by other concerns. In particular, reform was guided by a perception by elites that 

“slums” were “dens of vice” and hotbeds of immorality and criminality.237 This is reflected 

in how policy makers were often more concerned about questions of compensation for 

property owners than rehousing displaced households.238 The individual tenant that was the 

subject of this framework, their wellbeing and dignity, was arguably not at the centre of this 

regime. Rather, they tended to function as an instrument in the attainment of the broader 

social goal of containing “the moral and physical threat the poor and labouring classes 

appeared to represent”.239 

4.2.2 Rent control and the origins of modern residential security 

The introduction of rent control in 1915 established the state’s role in governing the landlord 

and tenant relationship and represents another shared critical juncture in the development of 

modern residential renting law. Rent control represented a radical break with the prevailing 

economic ideology of laissez faire.240 It effected a complete redistribution of obligations 

within the landlord-tenant relationship as a matter of social policy. In doing so, rent control 

effectively displaced the common law, under which equality of bargaining power was 
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assumed, regardless of the reality of the situation. 241 Rent control operated, in one form or 

another, throughout the 20th century and it generated a voluminous collection of statutes and 

an “enormous” body of caselaw.242 Once again, it is sufficient for this study to outline some 

of the core features that characterised rent control and were adopted in subsequent reforms. 

To begin with, rent control set in place a common legal framework for determining which 

occupancy agreements would fall within its scope, and thereby attract statutory protection. 

In essence, control applied to all dwellings that were below a certain rateable value and were 

let as a separate dwelling, unless they fell into an excluded category (e.g. furnished lettings).  

Thus, from the outset ‘controlled lettings’ operated alongside ‘uncontrolled lettings’, the 

rents of which tended to be higher.  

Rent control, where it applied, provided for a complete redistribution of obligations within 

the landlord tenant relationship. All of the fundamental matters including how much rent the 

tenant paid, how long they could stay were governed by statutory rules. The operation of 

these rules relating to security of tenure and rent setting is considered in chapters six and 

seven respectively. For the time being, it is sufficient to outline that rent control, and variant 

systems, provided tenants with strong protections by strictly curtailing landlord’s property 

rights in these key areas.  

The limitations of these ad hoc and often reactive statutes are well known. Protection only 

applied to occupancy arrangements that constituted a “letting”. This was highly 

consequential because it created a status based system that distinguished leases, which 

attracted legal protection, from other occupancy arrangements, which were excluded by 

default.243 The technical distinction between leases and functionally equivalent occupancy 

agreements, such as licences, could be difficult to identify in practice and essentially turned 
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on an inquiry concerned with technical and complex legal concepts.244 Nevertheless, this 

status based system was replicated in subsequent statutes throughout the 20th century.  

These statutes tended not to have retrospective effect and so with each new statutory regime, 

another stratum of rights and obligations was added to the existing body of legislation and 

case law. This added to the complexity, but it also meant that the scope of protection 

depended on the date of letting. Furthermore, the range of exclusions often made the identity 

of the owner or landlord a key factor. Finally, the limitations of the legal liberal system meant 

that enforcing tenant’s rights was highly contingent on the tenant’s resources (money and 

time). Although the introduction of legal aid provided valuable support in some cases, access 

to such support was strictly controlled in both the UK and the Republic of Ireland. 

The focus here is on considering the underlying housing politics of rent control in order to 

develop a better understanding of the treatment of the individual residential occupier within 

these developments. To an extent rent control, and variants, remedied tenant insecurity in 

their homes but it is important that it is understood in the wider political context. It was 

designed as an ad hoc emergency measure to appease the industrial and social unrest sparked 

by a popular rent strike led by working class women in Glasgow and thus ensure the 

functioning of the industries supporting the War.245 After the War, control was grudgingly 

tolerated mainly because removing such protection from the returning, newly franchised, 

“heroes” did not have the ring of an election winning manifesto pledge – especially in light 

of the Russian revolution.246 Despite provided important protections, the individual 

residential occupier – the human subject of the policy, arguably functioned more as an 

instrument in the attainment of the broader political goals and social visions of creating a 
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peaceful and productive workforce, rewarding state service, and subduing social unrest and 

demands for radical political change.247   

4.2.3 The bifurcation of renting into private and social sectors 

The rise and fall of private renting has already been outlined in chapter three. The focus here 

is on explaining how the development of social housing marks another shared critical 

juncture in the development of renting law and policy in the UK and the Republic of 

Ireland.248 Over time, as public authorities became landlords to millions of households, the 

public (or social) rented sector became a substantial rental sector of its own, treated distinctly 

from private renting. This bifurcation of renting into private and social tenures, with 

distinctive law and policy treatment, remains fundamental to contemporary residential 

security regimes. As discussed in chapter three, the history of social renting can be divided 

into two broad periods including the period from 1919-1970s when social housing tended to 

play a growing role, and the period from the 1970s onwards when the sector contracted, and 

its role declined.  

A comprehensive study of social renting is beyond the scope of this study which instead 

outlines some of the sector’s core common features.249 Crucially, the acceptance of the state 

role in directly constructing and providing housing pre-dates political separation in 1922. 

This meant that foundational legislation applied across the UK and the Republic of Ireland 

and thus there is strong commonality in the core features.250 Local authorities were 

empowered to construct housing but, crucially, were also provided with central subsidy to 

do so. Social housing was distributed through bureaucratic, centrally guided, allocation 

frameworks that tended to be organised around the concept of “need”. Once allocated, social 

housing was let at non-market rents, with local authorities having wide discretion to set 

reasonable charges. Writing about England, although much the same could be said of 
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Scotland, Wales or Ireland, Cowan notes the individual residential occupier tended to be 

constructed as a “passive recipient with few express rights”.251 

The rise of social housing 

The development of public and social housing during the period 1919-1970s delivered major 

improvements in housing conditions and reduced inequality across the UK and the Republic 

of Ireland.252 Policy makers tended to assume that the private sector would gradually return 

to its prominent role as provider of housing.253 However, in some parts of the UK, such as 

Scotland, the political commitment to social housing meant it could be regarded as “the 

robust, redistributive pinnacle of the local welfare state… successfully competing with the 

private sector”.254 Despite the achievements of social housing, it is also apparent that housing 

allocations practices were often discriminatory, while housing management practices were 

often paternalistic and highly restrictive.255  

The decline of social housing 

In the UK, these criticisms were weaponised in the late 1970s by the Conservatives 

government which sought to present the tenure as inherently flawed.256 This was done in 

order to transition state policy towards more extensive promotion of a market in 

homeownership.257 The Thatcher government (1979-1983) provided local authority tenants 
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with the right to buy their home at substantially discounted rates.258 The ‘right to buy’ 

followed an earlier similar development in Ireland where policy makers had also come to 

regard the stock of social housing as a “critical mass of housing” that could be used as a 

foundation for promoting a market in home ownership.259 At the same time as extending 

tenant purchase schemes, policy makers in the UK and the Republic of Ireland increasingly 

redirected state supports away from the construction of social housing. The net effect of 

these developments was the residualisation of the social rented sector.260    

Housing politics and the rise and decline of social housing 

Despite the different ideological drivers behind the rise and fall of social housing, 

considering the housing politics behind these developments reveals a common thread. 

Although the rise of social housing delivered major improvements in housing conditions and 

reduced inequality, relatively little thought was given to the qualitative experience of the 

individual social renter.261 Such concerns were far from the minds of the policy makers who 

first promoted mass provision of public housing. After the end of the First World War, 

‘Homes Fit for Heroes’ was seen as an entitlement of the returning, and newly enfranchised, 

servicemen. Success tended to be measured in the quantity of housing built.262 During this 

period, conservative institutions increasingly came to regard public housing as a form of 

insurance against social unrest and demands for radical political change.263 

In the UK, the ‘right to buy’ was part of an ideological and political vision inspired by the 

‘New Right’, in which owner occupation was presented as the natural tenure while collective 
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consumption of public housing was viewed as a fundamental denial of the market.264 The 

right to buy emphasised the radical individualism of the market which extolled housing’s 

function as an private economic asset. This reflected a commodified understanding of both 

housing and, indeed, the dweller, who was constructed as a consumer.265 Identifying 

individuals through the commodities they purchase, inevitably led to those with lesser 

purchasing power being relegated to a lesser subjectivity as a “failed” consumer.266 Once 

again, the residential occupier – the individual subject of these policies, tended to be treated 

as an instrument to the attainment of broader social visions and political goals that were 

centred around creating a market in home ownership.  

4.2.4 Decontrol and deregulation  

Decontrol and deregulation of private renting in Great Britain and the Republic of Ireland 

during the 1980s radically reshaped the balance of rights and obligations between landlord 

and tenant. This signalled a return to prominence of the laissez faire notion of freedom of 

contract and represents another critical juncture in residential renting law. A general feature 

of these reforms was the removal, or watering down, of tenant protections against evictions, 

rent increases that had operated, in one form or another, since the introduction of rent control 

in 1915. For a technical discussion of the way in which decontrol and deregulation brought 

this about, see chapters six and seven. The focus in this chapter is on outlining the key 

features of these developments and then considering the housing politics underpinning them. 

Before embarking on that discussion, it is important at this stage to note that no similar 

development occurred in Northern Ireland during this period. As explained in chapter seven, 

rent control was updated there, but was subject to numerous exclusions.267 

Decontrol in the Republic of Ireland  

In the Republic of Ireland, a variant of the 1915 rent control system, with its various 

eccentricities and exclusions was declared an unconstitutional interference with the property 
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rights of landlords by the Supreme Court in 1982.268 This is discussed in more detail in 

chapters six and seven. Although the Court accepted that rent restrictions could be 

permissible, in this case the Court condemned the extremely low rents involved (in some 

cases below the cost of maintaining the property) and the open ended and untargeted nature 

of control.269  

Policy makers responded by introducing emergency legislation that conferred a similar level 

of protections on formerly controlled tenancies, albeit with a relaxation of control of rents.270 

Aside from the residual collection of formerly controlled tenancies, all new tenancies were 

to be governed by the laissez faire notion of freedom of contract, subject to minimal statutory 

protections including minimum notice periods and basic information rights. Recognising 

that these developments would cause rents to rise, a scheme of rent allowances, which had 

already applied to uncontrolled dwellings, was extended. 271  

Deregulation in Britain  

During the late 1980s, an explicitly ideological and political programme of deregulation was 

implemented in Britain by the Conservative government.272 Reinvigorating private renting 

was made a housing policy priority, second only to the promotion of home ownership.273 

The case for reform was based on the economic theory that the various forms of regulation 

had caused the decline of private renting over the 20th century and so deregulation was 

presented as the tonic that would reinvigorate, and remake, the sector.274 To make the letting 

of private property an economic proposition once again, controls on rents were abolished for 

all new tenancies. The protections afforded to existing protected tenancies were left intact, 

but no new protected tenancies could be created. Instead, two new statutory tenancies, based 

on market rents, were introduced across Great Britain – the assured tenancy, based on the 
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previous protected tenancy, and the assured shorthold, a low security variant. Policy makers 

intended that deregulation would cause rents to rise and placed their faith in the ability of 

means tested rent subsidies to “take the strain” of the anticipated rent increases.275  

Housing politics and decontrol and deregulation  

There are differences in how decontrol and deregulation came about, but the overall legal 

effect was similar in distinguishing Great Britain and Ireland as having perhaps the lowest 

level of tenant protections in Europe.276 There are further similarities in the housing politics 

guiding these developments. Decontrol in the Republic of Ireland was not articulated in 

explicitly ideological or political terms.277 However the policy was broadly consistent with 

the dominant state housing policy which had emerged during the 1970s around promoting a 

housing market and decontrol was retrospectively justified in these terms.278  

In the UK, deregulation was outlined in explicitly ideological terms. The primary role 

envisioned for private renting “was very much to do with its immediate access characteristics 

and its ability to facilitate labour mobility”.279 The picture presented by reformers of the 

individual renter was of a transitional household, moving through the private rented sector, 

rather than making a home there.  Thus, the strong protections for tenants against eviction 

and rent increases were presented as unnecessary encumbrances that both undermined the 

function of housing as an economic asset to the landlord while also restricting the flexibility 

of the tenant moving for work.280 This vision reflects a highly commodified understanding 
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of the nature and role of private rented housing, and indeed of the private renter. Such 

housing may serve as a home for some, but its primary functions are very much to do with 

its role as a private economic asset for the landlord, and as a short term source of 

accommodation for those moving for work, or saving to buy a home.281 The needs, interests 

and dignity of the individual residential occupier – the human subject of this policy, was not 

at the centre of decontrol or deregulation. Rather, they arguably functioned as an instrument 

in the attainment of the broader political goal of developing a market in rented housing.  

4.2.5 Conclusion 

A recurring theme in chapter three was the remarkable similarity in housing systems across 

the UK and the Republic of Ireland over the past century. This strong similarity reflects, in 

large part, a common historical development through the shared critical junctures, outlined 

above. The first three critical junctures pre-date political separation in 1922 and coincided 

with the period of political Union during which the United Kingdom was governed by a 

single legislative body, the Westminster Parliament. Foundational social legislation that 

governed public action to address substandard housing, that redistributed obligations within 

the landlord-tenant relationship, and which established the state role in constructing and 

allocating social rented housing applied across the UK of Great Britain and Ireland – as it 

then was. Thus, common renting law and renting policies were legally, and politically, 

entrenched during this period. Of course, distinctive law and policy developed over the 

following century in Great Britain and, post political separation, in Ireland. However, in 

many cases policy makers adopted, and adapted, the existing renting law and policy 

framework and this ensured enduring similarity in law and policy for much of the 20th 

century.  

The above discussion has gone beyond establishing similarity in law and policy and has also 

considered the political story of housing policy. The overriding theme that emerges from 

this discussion is the remoteness of the individual residential occupier – the human subject 

of these policies, from these law and policy developments.282 Despite the radically different 

housing politics that came to the fore at different times, in each case the needs, interests and 

 
281 Y. Galligan, ‘The Private Rented Sector’ in M. Norris & D. Redmond (eds) Housing Contemporary 

Ireland: Policy, Society and Shelter (Dublin, IPA, 2005) 100-101. 
282 J. Hohmann, ‘Resisting Dehumanising Housing Policy: The Case for the Right to Housing in England’ 

(2017) 4(1) QMHRR 1, 1-26. 
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dignity of the individual residential occupier were not at the centre of these developments. 

Instead, they tended to function as an instrument in the attainment of wider social goals and 

political visions. The dehumanising capacity of housing law and policy is a remarkably 

consistent thread through each the developments considered and clearly has the capacity to 

survive political separation, as indicated by the residualisation of social housing and 

decontrol in the Republic of Ireland. 

4.3 A common ultra-low residential security regime 

4.3.1 Introduction  

The historical development of renting law through shared critical junctures gave rise to a 

common residential security regime in the private rented sector that provided tenants with 

important protections. The two main sources of protections were the statutes which provided 

for public action to address substandard housing and the statutes governing the landlord and 

tenant relationship at an individual level. Collectively these protections conferred a degree 

of residential security on tenants. As different ideas and political forces held sway, these 

protections were not abolished, but rather they were reformed. The result was that the quality 

of residential security conferred on tenants varied considerable during the 20th century. 

Decontrol and deregulation in the 1980s entrenched an ultra-low residential security model 

in the UK and the Republic of Ireland which provided extremely limited protections for 

tenants. The formation of this common ultra-low residential security regime was highly 

consequential because of how it impacted on tenants (discussed in chapter five) but also 

because it provided a common legal framework for subsequent law and policy interventions 

in the private rented sector during the post-1998.  

4.3.2 Regulating private renting  

The first major component of the residential security regime were the statutes governing 

public action to address substandard rented housing, the core feature of which are outlined 

above. Of course, they did not provide any individual legal rights for tenants – in a positivist 

sense. Nevertheless, they did provide local authorities with extensive powers to identify and 

address substandard housing by closing it, compelling repair. These statutes thus operated 

in a general way, but they provided some protection for tenants facing particularly poor 

housing conditions. As discussed earlier, these statutes were deeply flawed in different ways. 

By the end of the 20th century, they had not been sufficiently updated, to account for modern 
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housing conditions, and so became increasingly ineffective. This significantly reduced the 

quality of protection provided to tenants against substandard housing conditions.   

Despite their various limitations, the law governing public action to address substandard 

rented housing is of enduring legal significance because this system can be regarded as the 

foundation for the modern state regulation of private renting. Regulation is a contested term 

which can be defined in different ways and it is worth outlining in brief how this term is used 

in this thesis.283  The statutes governing public action to address substandard rented housing 

may be considered regulation in a narrow sense. This is because they represent “deliberate 

attempts by the state to influence socially valuable behaviour which may have adverse side-

effects by establishing, monitoring and enforcing legal rules.”284 By conceding the principal 

that the state had a role in governing the condition of rented housing – and thereby 

supervising landlord’s property rights in order to bring about certain social policies, policy 

makers had opened the door to further, more diverse forms, of intervention in the private 

rented sector.285 These diverse interventions, as “forms of social control whether intentional 

or not, and whether imposed by the state or other social institutions” may also be considered 

regulation in a broader sense.286  

The comparative focus of this work has made it necessary to adopt a narrower focus in 

considering reforms to the regulation of private renting. The thesis separates out the statutes 

governing the landlord and tenant relationship at an individual level from the more general 

regulatory interventions in private renting. This is an imperfect division, but a practical one 

which facilitates comparison. With respect to these general measures, the focus in this study 

is on key, mainly public, interventions as identified in the leading literature in this area.287 

As discussed in chapter five, a much wider range of post-1998 interventions expanded the 

scope of general regulation. Although the legal framework governing public action to 

address substandard rented housing had become increasingly marginalised by the end of the 

20th century, it nonetheless provided a workable model that could be adapted for further 

general public interventions.  

 
283 B. Morgan and K. Yeung, An Introduction to Law and Regulation (Cambridge, CUP, 2012). 
284 ibid 3-4. See Black J, ‘Decentring regulation: The role of regulation and self regulation in a ‘‘Post 

Regulatory’’ world’ (2001) 54 Current Legal Problems 103-146. 
285 ibid. 
286 ibid. 
287 For instance, see D. Cowan, Housing Law and Policy (Cambridge, CUP, 2011) 6-26; 51-75. 
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4.3.3 Residential renting law 

The statutes governing the landlord and tenant relationship at an individual level supply 

another major component of the residential security regime. These statutes can be traced to 

the introduction of rent control in 1915, as outlined above, which effectively displaced many 

of the common law rules.288 The core features of rent control were replicated and carried 

forward into numerous subsequent statutes throughout the 20th century. The enduring 

significance of this status-based system is most immediately apparent in relation to the scope 

of statutory protection. As explained earlier, rent control applied to dwellings that were let 

as a separate dwelling, unless excluded. This peculiar formation of words made statutory 

protection dependent on their being a dwelling-house that provided exclusive use of 

services/facilities.289 There also had to be an occupancy agreement which created a landlord 

and tenant relationship. Establishing this requires the presence of certain technical, and 

complex, legal characteristics.  

The necessary characteristics, and the weight which they are accorded, varies from 

jurisdiction to jurisdiction. In England and Wales, the hallmarks of a lease are a grant of 

exclusive possession at a rent for a certain term.290 Of these, only exclusive possession may 

be regarded as truly foundational. By contrast, in Northern Ireland and the Republic of 

Ireland, there is no requirement of a certain term but it is necessary that there is a grant of 

exclusive possession for a rent.291 In Scotland, exclusive possession and a rent carry 

substantial weight.292 In each jurisdiction, there was no requirement that the lease had to be 

 
288 Some important common law rules continued to apply. For instance, the rules governing the ending of a 

joint tenancy. The common law rules provided that service of notice to quit by one tenant was sufficient to 

bring the agreement to an end. See Hammersmith and Fulham LBC v Monk [1992] 1 A.C. 478. As discussed 

in chapter five, this has been reversed by statute in the Republic of Ireland, Scotland, and Wales.  
289 Uratemp Ventures Ltd v Collins [2002] 1 AC 301 at 310. See P. Robson and M. Combe, Residential 

Tenancies: Private and Social Renting in Scotland (Edinburgh, 4th edn, Thomson Reuters, 2019) 40-41; D. 

Cowan, Housing Law and Policy (Cambridge, CUP, 2011) 57-61. 
290 Street v Mountford [1985] UKHL 4. See S. Bright, Landlord and Tenant Law in Context (Oxford, Hart, 

2007) 67-78. 
291 J. Wylie, Landlord and Tenant Law (Dublin, 2nd edn, Tottel, 1998) 36-47; T. Hadden and D. Trimble, 

Northern Ireland Housing Law: The Public and Private Rented Sectors (Belfast, SLS Legal Publications, 

1982) 26-32. 
292 P. Robson and M. Combe, Residential Tenancies: Private and Social Renting in Scotland (Edinburgh, 4th 

edn, Thomson Reuters, 2019) 40-48. 
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in writing which added to the flexibility of the arrangement but could clearly lead to 

evidential problems where disputes arose.293 

Another fundamental feature of rent control was how the presence of these characteristics 

was necessary, but not sufficient, to attract statutory protection. This was because protection 

did not apply to certain excluded tenancies or arrangements, such as furnished lettings, or 

lettings by local authorities. The use of excluded categories of occupancy arrangements was 

replicated in subsequent regimes and this meant that the scope of statutory protection 

depended on the identity of the landlord. Finally, the commitment of law makers to non-

retrospective effect meant that with each new statutory regime, another stratum of rights and 

obligations was added to the existing body of legislation and case law. This added to the 

complexity, but it also meant that the scope of protection depended on the date of letting. 

The net effect was that the scope of residential security depended on the legal status of the 

agreement, the identity of the landlord, and the date of the letting.294 Therefore, for better 

and for worse, rent control has an enduring legal significance because it provided the 

common legal foundation for modern residential security regimes across the UK and the 

Republic of Ireland.  

The enduring significance of rent control, and variants, also stems from how those statutes 

redistributed, what had previously been regarded as, entirely private obligations as a matter 

of social policy. These statutes effectively re-shaped the power relationship at the centre of 

the landlord and tenant relationship in a residential context by curtailing landlords property 

rights in order to provide tenants with protections.295 Unlike the statutes governing public 
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action to address substandard rented housing, these statutes provided tenants with legal 

rights, in a positivist sense, that were individually enforceable through the civil courts.  

The complexity and incoherence of these statutes is a recurring theme. Yet, it is important 

that the law is appraised in light of the social and political context in which it developed. By 

contextualising the law, it becomes clear that it did not emerge in a gradual process of 

universal enlightenment.296 Rather, these statutes are the product of, what were often, ad 

hoc, reactive and imperfect political compromises between the conflicting interests of 

landlords and tenants which were inherently legally and politically contestable. These flaws 

were carried forward and animated renting law across the UK and the Republic of Ireland 

throughout the 20th century.  

The practical role of rent control, and variant systems, was reduced during the 20th century 

as different ideas and political forces came to the fore. Decontrol and deregulation radically 

reduced, or removed, protection provided to tenants against eviction, rent increases forth and 

thus had the effect of reducing the overall quality of residential security provided to tenants. 

In signalling the ascendancy of market rents and freedom of contract, decontrol and 

deregulation effectively entrenched an ultra-low residential security regime. At its core, this 

regime represented the abandonment by policy makers of any attempt to strike a meaningful 

compromise between landlord and tenant interests and the explicit preference for the 

landlord’s property rights. By reducing tenant protections at an individual level, this further 

undermined the legal framework governing public action to address substandard housing. 

The net effect was that tenants had extremely limited redress when faced with substandard 

housing or poor landlord behaviour. The reduction in quality of legal protections for tenants, 

came with the considerable, and well known, risks of insecurity and unaffordability that 

would now be borne primarily by the tenant.  

Despite the declining practical operation of rent control, and variants, these statutes are of 

enduring legal significance. By conceding the state had a role in redistributing private 

obligations in the landlord-tenant relationship as a matter of social policy, the door was 

opened to further such redistributions. Indeed, since 1915, the essential policy question has 

not been if the state should intervene to alter the balance of rights and obligations in the 

landlord and tenant relationship, but how the state should do so. In summary, these statutes 
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firmly established the state’s role in governing the landlord-tenant relationship at an 

individual level. They also provided the key legal machinery for determining the scope of 

statutory protection but also for redistributing obligations that was replicated throughout the 

20th century. Thus, for policy makers considering reform of private renting post-1998, this 

legal framework served as both an example for further state intervention but also a lever that 

could be adjusted to attain certain social policies. 

4.4 Conclusion 

There is strong similarity in the historical development of renting law and policy. This legal 

commonality developed through shared critical junctures which shaped modern housing 

systems. This chapter has sought to delve deeper into key law and policy developments by 

considering the underlying housing politics. It has been argued that this perspective 

illustrates the dehumanising capacity of housing law and policy. In each of the cases 

discussed, that needs, interests, and dignity of the individual residential occupier – the human 

subject of these policies, were arguably not at the centre of the law and policy. Rather, they 

tended to function more as an instrument to the attainment of wider social goals and political 

visions. This dehumanising capacity is particularly clearly illustrated in the law and policy 

developments surrounding decontrol and deregulation. Both reforms treated the individual 

as an instrument for developing the housing market. The enduring degree of similarity 

between the UK and the Republic of Ireland illustrates how this dehumanising capacity of 

housing policy can withstand political separation. 

The chapter also established how the historical developments considered here gave rise to a 

common set of important protections for tenants that, collectively, conferred a degree of 

residential security on tenants. It was explained that one of the main legal components of 

modern residential security were the protections that stemmed from the statutes governing 

public action to address substandard housing. These measures provided the legal basis for 

public action to supervise rented housing and thus established the modern state role in 

regulating the private rented sector. This system was deeply flawed in design and had not 

been effectively updated and so gradually fell into abeyance. Nevertheless, by end of the 20th 

century it provided a workable framework that could be adapted by the post-1998 reformers 

for addressing substandard housing but equally could be extended further to target the 

management of rented housing and other housing services. 



Chapter 4 

77 

The second main component of modern residential security were the statutes governing the 

landlord and tenant relationship. Once again, these were deeply flawed in design. 

Nevertheless, much of their significance lies in how they provided the basis, and a means 

for, public action to redistribute landlord and tenant obligations as a matter of social policy. 

By protecting tenants at an individual level, these states effectively underpinned the wider 

legal framework governing public action. Decontrol and deregulation in the 1980s radically 

reduced the quality of legal protections and gave rise to an ultra-low residential security 

regime that provided extremely limited protections for tenants faced with substandard 

housing or poor management practices. The net effect of these historical developments was 

that at the end of the 20th century, national policy makers, considering reform of renting law, 

were faced with residential security regimes that were broadly similar both in arrangement 

but also in terms of the low quality of protections they provided to tenants. 
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Chapter 5 Re-constructing Residential Security (1998-

2019) 

5.1 Introduction 

Towards the end of the 20th century, there was strong similarity in residential renting law 

across the UK and the Republic of Ireland. It was explained in chapter four that shared 

historical developments had gave rise to a common set of important protections for tenants. 

These protections stemmed mainly from the general legal rules governing the condition of 

rented housing and statutes governing the landlord and tenant relationship. Collectively, 

these protections conferred a degree of residential security on tenants. Decontrol and 

deregulation had removed, or watered down, many important protections and this had the 

effect of entrenching an ultra-low residential security regime. The revival of private renting 

exposed more households to the extremely limited tenant protections against eviction, rent 

increases, substandard housing, associated with the ultra-low residential security model. This 

resulted in growing social problems associated with evictions, acute rent inflation, and the 

relatively worse housing conditions of the private rented sector.  

These developments created the conditions for legal change, but it was the political 

separation brought about by the ‘renewed’ process of devolution in 1998 that allowed for a 

much wider range of legal reforms to emerge. In each case, policy makers tended to build 

on the existing residential security framework which effectively distinguished between 

general regulation of private renting and regulation of the landlord and tenant relationship at 

an individual level. The chapter explains how the post-1998 reforms have expanded the 

scope of general regulation by subjecting the landlord’s property rights, and management 

practices, to greater legal oversight. At the same time, national policy makers have been 

withering in their assessment of the state of residential tenancy law and have rejected the 

previous law and/or extended tenant protections by curtailing landlord’s property rights.  

A remarkable feature of these reforms is how the devolved governments, and the 

governments of the Republic of Ireland, have proved much more willing to undertake major 

legal reforms that has been the case in Westminster. The following discussion explains this 

‘parting of the ways’ within the UK by reference to both institutional factors, deriving from 

the unfolding asymmetrical design of the devolution settlement, and political factors, mainly 
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the breakdown in the dominance of British Labour from 2007 onwards and the rise of 

nationalist parties, mainly in Scotland, with distinctive housing politics.  

These legal reforms represent instances of significant legal difference and it is arguable that 

they represent a major break with the ultra-low residential security regime. Yet this chapter 

identifies that there is remarkable continuity in the housing politics underlying reform, and 

indeed, in the dominant policies guiding, and setting limits on, legal reform. This apparent 

tension between legal change and continuity in housing politics raises questions over the 

nature of legal change and consequently, the extent of legal difference that is emerging. 

This chapter is structured to first consider reforms to the general regulation of private renting 

and then reforms to residential renting law. The comparative focus means that it is not 

possible to present an exhaustive account of the national reforms. Instead, the aim is to 

outline key features of important legal developments and identify cross cutting themes. At 

each stage, the housing politics underlying these reforms is considered. This is done in order 

to identify how the individual residential occupier, the human subject of these reforms, 

relates to these reforms and to shed light on the nature of legal difference which they 

represent. 

5.2 Regulating private renting 

At end of 20th century, beyond the statutes governing public action to address poor housing 

conditions, there was limited state regulation of private renting. As explained in chapter four, 

even these statutes which provided local authorities with extensive powers to supervise the 

condition rented housing and address substandard housing had become outdated and 

ineffective. This had been compounded by decontrol and deregulation which reduced tenant 

protections and made tenants less likely to make complaints about substandard conditions.  

As the revival began, it became apparent that housing conditions in the private rented sector 

were generally worse than other tenures while many tenants also had to contend with poor 

landlord behaviour and management practices. National policy makes introduced a range of 

reforms that sought to extend greater regulation of private renting at a general level to 

promote various policies, including improving housing conditions and raising standards of 

management. Although the nature of these reforms has varied from nation to nation, in 

general they have tended to involve greater public supervision of landlord’s property rights.  

The following discussion considers first reforms in the Republic of Ireland and then 

developments in the UK. Rather than separating out each of the nations of the UK and 
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detailing the reforms that have been introduced, the approach taken is to separate out reforms 

in the UK into two broad phases including the British Labour led reforms from 1997-2010, 

and the more nationally guided reforms from 2007-2019. This is done in order to take 

account of the degree of legal similarity and difference and cut down unnecessary detail. It 

also helps to shed light on the impact of devolution on law and policy within the UK.  

Overall, the devolved governments, much like the governments in the Republic of Ireland, 

have displayed a greater openness to regulatory interventions that are both general in scope 

and mandatory in nature, than has been the case in Westminster. The following account 

explains the emergence of this distinctive trend by reference to significant political and 

institutional factors. These reforms to the general regulation of private renting have tended 

to extend tenant protections and thus suggest a departure from the ultra-low residential 

security regime which valorised the property rights of landlords above most, if not all, other 

social policies. Despite these legal changes, there is also remarkable continuity in the 

housing politics guiding reform, and in the dominant policies at the heart of the reforms.  

5.2.1 Republic of Ireland  

The reforms in the Republic of Ireland may be separated out into the faltering reforms to 

improve housing conditions in the early 1990s and the more extensive and impactful reforms 

that overhauled general regulation of private renting during the 2000s. In each case, these 

reforms were designed in response to the social problems that had attended the revival of 

private renting. Although the historical political consensus around promoting a market in 

home ownership remained steadfast, decontrol had left private tenants with extremely 

limited protections against poor housing conditions, unaffordable rents, and insecurity and 

this forced reform onto the political agenda.297 During this period, a range of reforms have 

expanded the scope of general regulation by subjecting the landlord’s property rights, and 

management practices, to greater legal oversight. 

 

 

Faltering reforms in the 1990s 

 
297 Government of Ireland, Report of the Commission on the Private Rented Residential Sector (Dublin, 

Stationary Office, 2000) (i)-(iii).  
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The prevalence of poor housing conditions in the private rented sector provided the impetus 

for reform during the early 1990s. At the time, almost half of households applying for local 

authority housing, did so because their current dwellings were unfit, unsuitable or 

overcrowded.298 A range of reforms to address substandard housing conditions were 

introduced. The statutory minimum housing condition standard was updated, while landlords 

were obliged to provide tenants with a rent book and also to register the tenancy with the 

local authority.299 These reforms were designed to facilitate enforcement of legal minimum 

standards but policy makers did not consider extending any meaningful statutory protections 

against eviction – beyond a statutory entitlement to 28 days’ notice.300 In the absence of such 

protection, a complaint could well precipitate the tenant’s eviction. The reforms were heavily 

resisted by landlords and enforcement was not treated as a political priority which blunted 

the impact.301  

Overhauling general regulation in the 2000s 

The 1990s reforms were largely ineffective at delivering improvements in housing 

conditions and did little to address the emerging problems surrounding tenant insecurity and 

acute rent inflation.302 The extent of these social problems forced policy makers to consider 

much more extensive reform. The Commission on the Private Rented Sector (the 

Commission), that was tasked with proposing reform, rejected the piecemeal approach of 

the earlier reforms and instead proposed a more holistic approach. The resulting Residential 

Tenancy Act 2004 (RTA 2004) overhauled the general regulatory framework, while it also 

reshaped the balance of rights and obligations within the landlord and tenant relationship. 

This regime initially applied to private tenancies, however as discussed in chapter three, in 

2015 the voluntary and co-operative sector was brought within the scope of the RTA 2004.303 

The RTA 2004 established a purpose-built regulatory body, the Residential Tenancies Board 

(RTB) which has supervisory, enforcement, and dispute resolution functions. The RTB also 

 
298 Housing (Miscellaneous Provisions) Bill, 1992: Second Stage Deb 1 May 1992 available at 
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299 J. Wylie, Landlord and Tenant Law (Dublin, 2nd edn, Tottel, 1998) 450-456. 
300 Housing Act (Miscellaneous Provision) Act 1992, s. 16. 
301 Government of Ireland, Report of the Commission on the Private Rented Residential Sector (Dublin, 

Stationary Office, 2000) 95-97. 
302 ibid (i)-(iii). 
303 Residential Tenancies (Amendment) Act 2015, part 2.  
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operates alongside the local authority which remains responsible for enforcing minimum 

housing conditions standards. One of the main functions of the RTB are to administer a 

publicly accessible compulsory tenancy registration system.304 Enforcing registration was 

prioritised, it was seen as central to generating better data that could inform policy and also 

be used facilitate public enforcement of legal standards and obligations.305 Failure to register 

is an offence and will excludes the landlord (but not the tenant) from the dispute resolution 

procedures of the RTB. Although there are persistent issues of under registration, the system 

has been much more successful than the previous regime.306 

Another key function of the RTB is to provide low cost and expeditious dispute resolution 

functions. This reform derived from dissatisfaction with the civil courts which were 

criticised for being complicated, time consuming and costly to access.307 The Commission 

took the view that many tenancy disputes did not require legal experience to resolve but 

rather could be determined through mediation or an expert opinion.308 Thus, the RTB 

provides alternative dispute resolution mechanisms and a more formal Tribunal like hearing, 

with appeals to the circuit courts only available on a point of law.309 The rate of applications 

for dispute resolution has remained steady at 1-2% of the total number of registered tenancies 

while the average time to process a case has reduced from 72 weeks in 2008, to 14 in 2017.310 

Gaps in the regulatory framework 

Despite the aim of developing a more holistic approach, a number of gaps have become 

apparent. There is no obligation on private landlords to provide a written tenancy agreement. 

Furthermore, letting agents are regulated under a distinct system which does not provide any 

 
304 RTA 2004, s. 134(2).  
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effective regulation of letting fees.311 Equally, there is no independent deposit protection 

scheme, despite dispute over deposit retention accounting for about a fifth of all disputes.312 

Finally, there was relatively little focus on addressing poor housing conditions. While the 

statutory housing standard applies to all rented housing, the RTA 2004 imposes an obligation 

to ensure that the dwelling meets the statutory housing standard.313 This allows private (and 

housing association) tenants access to the low-cost dispute resolution procedures of the 

RTB.314 Although there is a lack of meaningful statistics, the limited enforcement action 

taken by local authorities indicates that four-fifths of private rented housing that were 

inspected, failed the statutory standard.315  

5.2.2 United Kingdom  

There have been significant post-1998 reforms to the general regulation of private renting in 

Westminster, Holyrood, Cardiff Bay and Stormont. These reforms have tended to expand 

the scope of general regulation by subjecting the landlord’s property rights, and management 

practices, to greater legal oversight. These reforms may be loosely divided into two broad 

periods. Reforms during the period 1997-2010 are generally characterised by a greater 

degree of legal similarity. By contrast, reforms during the post-2010 period reflect a greater 

degree of legal difference. It is argued that these features largely reflect the influence of the 

institutional and political factors outlined in chapter two. Rather than focusing on the detail 

of these individual reforms, which are discussed in depth elsewhere, the discussion is centred 

on cross cutting themes.316 This focus helps to explain the impact of political separation on 
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the regulation of private renting. The housing politics underlying reforms are also considered 

in order to shed light on the nature of legal difference that has emerged. 

5.2.2.1 ‘New Labour’ led reforms (1997-2010) 

The renewed process of devolution that began in 1998 did not initially produce radically 

different law and policy. This arguably reflects the uneven institutional design of the 

devolution settlement and the influence of political factors discussed in chapter two. In 

particular, this reflects how British ‘New’ Labour (1997-2010) had embraced the pro-

marketisation of private renting which set the parameters of reform in Britain.317 During this 

period, the regulatory interventions generally demonstrated an absence of concern about 

tenant’s rights, a reluctance to extend mandatory regulatory measures and a preference for 

targeted regulatory interventions.318 There was also a marked incoherence to the reforms 

which drew on a mix of governance techniques including licencing, regulation, setting 

minimum legal standards as well as issuing codes of practice.319  

Reforming regulation of housing conditions  

One of the hallmarks of the New Labour regulatory approach was the general lack of interest 

in tenant’s rights. As discussed below, this is particularly apparent in how policy makers 

refused to consider any reform that would alter the balance of rights and obligations under 

the assured shorthold. The same lack of interest is apparent in the reforms to the regulation 

of housing conditions during the 2000s.320 The Housing Health and Safety Rating System 

(HHSRS) was introduced in 2004 and replaced the longstanding fitness standard as the legal 

 

Residential Tenancies (Dublin, Bloomsbury Professional, 2018); P. Kenna, Housing Law Rights and Policy 

(Dublin, Clarus Press, 2011); A. Hayden, P. Gray, U. McAnulty, C. O’Malley and B. Jordan, ‘The Private 

Rented Sectors in Northern Ireland and the Republic of Ireland: A Case Study in Convergence Analysis’ 

10(4) International Journal of Housing Policy 421-441. 
317 Department of the Environment, Transport and the Regions (DETR)/Department of Social Security 

(DSS), Quality and Choice: A Decent Home for All – the Housing Green Paper (London, DETR/DSS, 2000) 

paras 5.2 and 5.21; B. Lund, Housing Politics in the United Kingdom (Bristol, Policy Press, 2016) 102-105. 
318 See S. Blandy, ‘Housing standards in the private rented sector and the three Rs: Regulation, responsibility 

and rights’ in D. Cowan and A. Marsh (eds), Two Steps Forward: Housing Policy into the New Millennium 

(Bristol, Policy Press, 2001); Communities and Local Government, The private rented sector: 

professionalism and quality (London, CLG, 2009) para 17.  
319 D. Cowan, Housing Law and Policy (Cambridge, CUP, 2011) 66. 
320 D. Ormandy, H. Carr and C. Hunter, ‘Assessing housing conditions: the HHSRS past, present and future’ 

(2014) 17(4) Journal of Housing Law 84, 84-89. 
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minimum standard of housing conditions in England and Wales.321 The reform represents a 

shift in “emphasis away from the physical attributes of the building form onto the potential 

harm that the dwelling as a whole” poses to the occupiers.322 Despite updating the legal 

minimum standard, longstanding enforcement gaps were not addressed. In particular, there 

was no individual right to enforce these standards nor was there any appreciation that the 

limited legal protections against eviction would deter tenants making a complaint about 

substandard housing.323 

During the same period in Scotland and Northern Ireland, policy makers also reformed the 

general regulation of housing conditions. In Scotland, both private and public remedies for 

poor housing conditions were expanded. With respect to private remedies, the central 

innovation was the repairing standard which was introduced in 2006 and provides a legal 

minimum housing condition standard for private rented housing, that is individually 

enforceable by the tenant.324 The reforms also expanded access to remedies by developing a 

dedicated dispute resolution system while also extending public enforcement powers in 

respect of disrepair.325  

In Northern Ireland in 2007 a certificate of fitness system was introduced which generally 

applies to properties built before 1945.326 In order to rent out such properties after 2007, 

landlords must first apply to have the dwelling inspected by the local authority, and obtain a 

certificate of fitness.327 Failure to apply for an inspection is an offence.328 A distinctive 

feature of this system is the way in which rent control has been adopted as a means of 

enforcing housing standards. If a property does not meet the standard, a notice of refusal will 

 
321 R. Burridge and D. Ormandy, ‘Health and Safety at Home: Private and Public Responsibility for 

Unsatisfactory Housing Conditions’ (2007) 34(4) Journal of Law and Society 544, 560. 
322 ibid 560-561; D. Cowan, Housing Law and Policy (Cambridge, CUP, 2011) 71-72. 
323 Bolton MBC v Patel [2010] UKUT 334 (LC) at [38]. See D. Cowan, Housing Law and Policy 

(Cambridge, CUP, 2011) 326. 
324 Scottish Government, The Final Report and Recommendations of the Housing Improvement Task Force 

(Edinburgh, Scottish Government, 2003) para 100. 
325 ibid paras 407-408, 449. 
326 This was initially set at 1956 but reduced to 1945 to target older housing which was perceived as being in 

poorest condition. See Department for Communities, Private Rented Sector in Northern Ireland – Proposals 

for Change Consultation Document January 2017 (Belfast, Government of Northern Ireland, 2017) para 

8.15.  
327 The Private Tenancies (Northern Ireland) Order 2006, art. 33(3).  
328 ibid art. 33(5). 
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be issued329 with the effect that rent control will apply to the dwelling until the landlord 

obtains a certificate of fitness. 330 Although the reforms in Scotland and Northern Ireland 

both placed a greater emphasis on the role of individual rights than was the case in England 

and Wales, in neither case were protections against eviction extended. Therefore, asserting 

these rights exposed the tenant to potential retaliatory evictions. 

Regulating landlords and letting agents  

Another hallmark of the New Labour regulatory approach was the attempt to divide 

landlords into “good” vs “bad” categories and seek to target regulation at the most 

problematic management practices and worst housing conditions.331 Such an approach is 

problematic because it tends to underplay the incidence of poor behaviour and conditions 

more broadly which may significantly impact on tenants, but may not fall into the “bad” 

category.332 Nevertheless, this “good” vs “bad” approach is reflected in the selective 

mandatory licencing and registration regime introduced for Houses in Multiple Occupation 

(HMOs). This imposed housing condition and safety standards on certain housing that had 

common areas shared by more than one household. The complexity of the system, the variety 

in approaches taken by different local authorities, and the regulatory dependence on 

complaints by legally insecure tenants has undermined its effectiveness.333 There is a strong 

degree of continuity present in how much the same regime was later introduced in Wales, 

Scotland and Northern Ireland.334 

The concern not to inhibit “good” landlords also led the Labour government to reject the 

mandatory licencing of private landlords. Instead, a selective licencing scheme was 

 
329 ibid art. 37 
330 ibid art. 40(2). Since 2007 of the 512 pre-1945 properties which were unfit and had their rent controlled, 

326 were subsequently made fit. See Department for Communities, Private Rented Sector in Northern 

Ireland – Proposals for Change Consultation Document January 2017 (Belfast, Government of Northern 

Ireland, 2017) para 8.15. 
331 See S. Blandy, ‘Housing standards in the private rented sector and the three Rs: Regulation, responsibility 

and rights’, in D. Cowan and A. Marsh (eds), Two Steps Forward: Housing Policy into the New Millennium 

(Bristol, Policy Press, 2001). 
332 A. Marsh, and K. Gibb, The private rented sector in the UK (Glasgow, UK Collaborative Centre for 
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333 D. Cowan, Housing Law and Policy (Cambridge, CUP, 2011) 67-70. 
334 W. Wilson, Comparing private rented sector policies in England, Scotland, Wales and Northern Ireland 

(House of Commons Library Briefing Paper CBP-7624, 2019) 13, 18-19.  
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introduced that allowed local authorities to apply for permission to designate an area for 

licencing. This  was preferred because it could “tackle problems at the bottom end of the 

sector”.335 Despite the success of some schemes at local level which revealed significant 

undeclared tax by landlords, there was poor uptake of the scheme.336 This reflects the 

“daunting” process in gaining approval to designate an area for selective licencing and the 

general lack of political will behind the scheme, at national and local level.337 

One of the main instances of legal difference to materialise during this period was in 

Scotland where a compulsory private landlord registration system was introduced in 2004. 

This was introduced to address antisocial behaviour – a bête noire for New Labour, 

associated with private rented housing.338 Landlords were required to register with the local 

authority. Registration was conditional on the landlord passing a fit and proper person test.339 

Failure to register is an offence and local authorities were provided with powers to issue a 

rent penalty notice, which has the effect of relieving the tenant of the obligation to pay rent 

for a period of time.340 In contrast to the selective licencing regime, there has been much 

stronger uptake of registration in Scotland, providing much better data on the sector.341 

Tenant deposit schemes  

One notable exception to the overall New Labour regulatory approaches was the introduction 

of compulsory tenancy deposit schemes in England and Wales in 2007. This was introduced 

in order to address the “notorious abuse” of landlords withholding deposits at the end of 

 
335 Department of the Environment, Transport and the Regions (DETR)/Department of Social Security 

(DSS), Quality and Choice: A Decent Home for All – the Housing Green Paper (London, DETR/DSS, 2000) 

11. See D. Cowan, Housing Law and Policy (Cambridge, CUP, 2011) 70-71. 
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August 2017) https://www.theguardian.com/business/2017/aug/13/half-of-landlords-in-one-london-borough-

fail-to-declare-rental-income (last accessed 16 October 2019). 
337 D. Cowan, Housing Law and Policy (Cambridge, CUP, 2011) 70-71. 
338 Antisocial Behaviour etc (Scotland) Act 2004, s. 82(1). See Antisocial Behaviour Etc. (Scotland) Bill 2003 

– Policy Memorandum (Edinburgh, Scottish Government, 2003) para 115. 
339 P. Robson, Housing Law in Scotland (Dundee, Dundee University Press, 2011) 271-278. 
340 Antisocial Behaviour etc. (Scotland) Act 2004, s. 93. 
341 P. Robson and M. Combe, Residential Tenancies: Private and Social Renting in Scotland (Edinburgh, 4th 

edn, Thomson Reuters, 2019) 129. 
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tenancies.342 Accredited schemes ensure the independent safeguarding of deposits while also 

providing mechanisms for resolving disputes concerning deposits.343 Once again a strong 

degree of continuity is reflected in how this regime was later introduced in Scotland, and 

Northern Ireland.344 

5.2.2.2 ‘Nationally’ guided reforms (2007-2019) 

A greater degree of legal difference emerged during the post-2007 period. This reflects 

institutional developments, notably the extension of conferred powers under the devolution 

settlement, discussed in chapter two. It also reflects political factors, mainly the breakdown 

in dominance of British Labour in Westminster and Scotland. The other side of this electoral 

coin is the success of the UK Conservative Party in Westminster (2010-present) and the rise 

in SNP in Scotland (2007-present) and, to a lesser extent, Labour and Plaid Cymru in Wales. 

As explained in chapter two, these parties had distinctive housing politics. While the 

Conservatives retained their long held ideological opposition to regulation, the SNP, Plaid 

Cymru and Welsh Labour were all more open to regulatory reform. This is reflected in how 

the devolved governments have each displayed a greater openness to regulatory 

interventions that were both general in scope and mandatory in nature, than the Westminster 

governments during this period. However, there are signs that similar reforms have been 

proposed or considered in England. 

Regulation of housing conditions  

A greater degree of legal difference is apparent in how policy makers have reformed 

regulation of housing conditions. In Scotland, reformers have built on policies developed 

during the pre-2010 period by extending both private and public remedies for poor housing. 

With respect to private remedies, the Scottish Government have committed to updating the 

repairing standard.345 At the same time, public remedies for poor housing have also been 

extended. In 2015, local authorities were provided with the power to apply for additional 

discretionary powers so that it can designate an Enhanced Enforcement Area in order to 

 
342 D. Cowan, Housing Law and Policy (Cambridge, CUP, 2011) 72; S. Bright, Landlord and Tenant Law in 
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target enforcement action at an area characterised by poor conditions in the private rented 

sector.346 As discussed below these reforms have been introduced alongside reforms that 

have extended tenant protections against eviction.  

In Wales and England, policy makers have revived the implied statutory warranty that rented 

housing be fit for human habitation. This obliges landlords to ensure the dwelling let is fit 

for human habitation and provides tenants with an individual right to take enforcement action 

through the courts.347 While these developments demonstrate an increased interest in the 

regulatory role of individual rights, unlike the Scottish reforms, there has been no significant 

extension of legal protections against eviction and this will likely dissuade tenants from 

asserting their rights.348 

Reforming dispute resolution  

Legal difference has also emerged in relation to the reforms to the dispute resolution 

framework. The civil courts system has long attracted criticism for being complicated, time 

consuming and costly to access.349 Equally, the system of legal aid, while providing a vital 

support to enable defending possession actions, has been heavily curtailed in many other 

areas during the post 2010 period.350 There have been various proposals for reform 

considered in England but as yet these have been resulted in concrete action.351  

By contrast, in Scotland, policy makers have expanded access to private remedies by 

developing specialist low-cost dispute resolution frameworks.352 This function is performed 

 
346 Enhanced Enforcement Areas Scheme (Scotland) Regulations 2015 (SSI 2015/252), regs 2-4. 
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348 Housing, Communities and Local Government, Overcoming the Barriers to Longer Tenancies in the 
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by the Housing and Property Chamber of the First-tier Tribunal for Scotland, which is part 

of the civil courts structure. Over time, the jurisdiction of the Tribunal was expanded to the 

point that it is the first port of call for private tenancy disputes relating to eviction, rent and 

repairs, and has been provided with specialist investigation and enforcement powers.353  In 

Wales there have been similar, albeit much more limited, reforms. The Residential Property 

Tribunal was introduced in Wales in 2004 and its jurisdiction is confined to overseeing HMO 

licencing and HHSRS enforcement. 

Regulating landlords and letting agents  

The openness of the devolved government to regulatory interventions that are both general 

in scope and compulsory in nature is particularly apparent in relation to the landlord 

registration and/or licencing schemes, which have been extended in Scotland, Wales and 

Northern Ireland. It is also apparent in the registration of letting agent’s schemes which were 

introduced in Wales and Scotland. In a sign of the dynamic influence of devolution, 

compulsory registration of letting agents has subsequently been proposed, although not yet 

introduced, in Northern Ireland354 and England.355  The details of the various registration 

schemes in Scotland and Wales vary but there is broad commonality in how registration is 

compulsory and the register is maintained by a public authority.356 In Scotland and Wales, 

registration is contingent on the applicant passing a fit and proper person test357 and or 

completing relevant training.358 The move towards mandatory registration and licencing 

regimes reflects the limitations of the voluntary accreditation schemes which are effectively 
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self-selecting and allow landlords, with poor management practices, to choose not to 

participate.359 

Prohibiting letting fees  

One of the areas where the devolved governments have led reforms in Westminster is in 

relation to prohibiting letting fees. In Scotland, the ban on letting fees was clarified, and 

strengthened, in 2011. A similar prohibition was subsequently introduced in Wales and 

England.360 The general approach taken has been broadly similar in that all fees or charges 

in connection with the granting, renewal or continuance of a tenancy (or occupation contract 

in Wales) are prohibited, unless they fall within an expressly exempted category (e.g. the 

charging of deposits).361 This commonality reflects how policy makers have identified the 

setting of letting fees as not functioning according to “healthy market principles”.362 In 

particular, policy makers have drawn attention to the lack of “competitive” pressure on 

tenant fees as agents are chosen by landlords and tenants have limited ability to negotiate or 

opt out.363 

5.2.3 Change vs continuity?  

In the past two decades or so there have been a remarkable wide range of reforms to the 

general regulation of private renting across the UK and the Republic of Ireland. These 

reforms brought within the field of public supervision housing conditions, landlord 

management practices, and the activities of letting agents. Devolution clearly created new 

spaces for legal change to emerge. Indeed, as discussed in chapter two, the devolved 

 
359 National Assembly for Wales, Communities and Culture Committee, Making the most of the Private 
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governments have, much like the governments of the Republic of Ireland, proved more 

politically open to regulatory interventions that were both general in scope and mandatory 

in nature than British ‘New’ Labour or the Conservatives. In some areas reforms 

implemented by the devolved governments have been followed by similar reforms in 

Westminster. This is particularly apparent in how private remedies for tenants dealing with 

substandard housing conditions have been extended and letting fees prohibited. 

Nevertheless, the overall picture emerging is that greater legal difference has emerged within 

the UK during the post-2007 period.  The sheer range of legal reforms suggests a move away 

from the ultra-low residential security regime under which there was limited general 

regulation of renting, beyond the outdated statutes governing the condition of rented 

housing.   

Despite the appearance of legal difference, examining the housing politics underlying these 

reforms reveals the presence of remarkable continuity in how policy makers have all adopted 

as the dominant policy the promotion of a market in rented housing.364 Policy makers have 

justified this policy as being necessary in order to facilitate the free movement of labour.365 

An emerging theme is how policy makers have increasingly treated the private rented sector 

as a source of de facto social housing.366 This is particularly apparent in the Republic of 

Ireland where private rented housing is expressly regarded in state housing policy as a “social 

 
364 Communities and Local Government, The private rented sector: professionalism and quality, The 

Government response to the Rugg Review (London, CLG, 2009) para 17; Department for Communities and 
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Government, Renting Homes: A better way for Wales (Cardiff, Welsh Government, 2013) 16; Welsh 

Government, Homes for Wales, A White Paper for Better Lives and Communities (Cardiff, Welsh 

Government, 2012) 36; Scottish Government, A Strategy for the Private Rented Sector in Scotland 

(Edinburgh, Scottish Government, 2013) 24-25; Department for Communities, Private Rented Sector in 
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housing support” but there are similar developments elsewhere.367 Indeed, policy makers 

have justified promoting the rental market on this basis. Thus, promoting the functioning of 

the rental market serves to facilitate the further withdrawal of the state from constructing 

social housing. 

A remarkable feature of the raft of reforms that have expanded the general regulation of 

private renting in the post-1998 period is how they have often been justified by policy makers 

as being necessary to better support the functioning of the rental market. Reforms to the 

general regulation of housing conditions have been expressly justified on this basis.368 The 

extension in general regulation of the behaviour of landlords and letting agents has also 

tended to be justified as being necessary to address the poor management practices that 

inhibit the functioning of the rental market.369 Likewise, tenancy deposit schemes were 

introduced in order to address the “notorious abuse” of landlords wrongfully retaining 

deposits which inhibited tenant’s from moving home and thus detracted from the functioning 

of the market.370 It is arguable that the needs, interests, and dignity of the individual 

residential occupier are not at the centre of the post-1998 reforms to the general regulation 

of private renting. Rather they tend to function as an instrument to the attainment of much 

the same object of promoting a market in rented housing that facilitates labour mobility 

and/or allows the state to further withdraw from the construction of social housing. 
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Residential Sector (Dublin, Stationary Office, 2000) 149-150. 
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5.3 Residential renting law  

At end of 20th century, decontrol and deregulation had removed, or watered down, tenant 

protections thereby promoting the property rights of landlords over the tenant’s home 

interests as a matter of social policy. This had entrenched an ultra-low residential security 

regime in the UK and the Republic of Ireland. As explained in chapter four, this regime 

reflects the centrality of the policy of developing a market in rented housing. The revival of 

private renting exposed more households to the ultra-low residential security regime which 

provided extremely limited legal protections against eviction and acute rent inflation. The 

scale of the dissatisfaction with the existing law provoked major reforms to the law 

governing the landlord and tenant relationship. National policy makers have been withering 

in their assessment of the state of residential renting law and have rejected the previous law 

and/or extended tenant protections by curtailing landlord’s property rights. In doing so, they 

have sought to re-construct a degree of residential security for private tenants.  

The following discussion considers first reforms in the Republic of Ireland and then 

developments in Northern Ireland, Scotland and Wales. The approach taken is to separate 

out the reforms and outline the key features taking each nation in turn. This structure is used 

to take account of the sheer range of distinctive approaches that have materialised and 

examine the housing politics underlying reform. At the same time, it helps shed light on the 

impact of devolution on law and policy within the UK. Although this section outlines how 

reforms have altered the balance of rights and obligations, this is discussed in much greater 

detail in chapters five and six.  

Political separation brought about by the extension in devolution in the UK in 1998, allowed 

for a wider range of public policy approaches to emerge. Once again, the devolved 

governments have, much like the governments in the Republic of Ireland, displayed a much 

greater openness to wholesale reform than has been the case in Westminster. It is argued 

here that much the same political and institutional factors that have influenced reforms to 

the general regulation of private renting have also shaped these reforms. These political 

factors may also explain the absence of any similar reform in England during this period. As 

explained in chapter two, British Labour embraced the ultra-low residential security model 

and rejected reform out of concern that any change could deter private investment.371 The 
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Conservatives returned to government in 2010 and generally maintained an ideological 

opposition to regulation.372 In a remarkable development in 2019, the Conservative Prime 

Minister proposed strengthening tenant protections in order to protect against the “unethical 

behaviour” of landlords.373 However, these proposals had not progressed into concrete action 

by the end of 2019 and so are beyond the focus of this study. 

The greater willingness of policy makers in the Republic of Ireland, Wales, Scotland and 

Northern Ireland to reject the previous law and/or extend tenant protections by placing limits 

on landlord’s property rights suggests a departure from the ultra-low residential security 

regime. However, the discussion identifies that despite these legal changes, there is 

remarkable continuity in the housing politics guiding reform, and in the dominant policies 

at the heart of the reforms. This tension between change and continuity raises questions over 

the nature of legal difference. 

5.3.1 Republic of Ireland  

The unexpected revival of private renting, in the midst of a housing bubble, exposed growing 

numbers of households to acute rent inflation and insecurity. The extent of the social 

problems associated with the ultra-low residential security regime were such that they 

provoked the “most comprehensive reform of residential renting law” in the Republic of 

Ireland in almost 150 years.374 A highly distinctive reform to residential renting law was 

introduced in 2004 as part of the wider reforms to the regulation of private renting discussed 

above. The new regime is centred on the distinctive notion of “rolling” security, under which 

tenants gain additional legal protections for rolling 6 year cycles, and is based on market 
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(E&W), Renting Homes Final Report volume 1 (London, Stationary Office, Law Com 297, 2006) para 1.39.  
372 Boris Johnson, ‘Miliband could savage our cities faster than any bomb’ (The Telegraph, 26 Apr 2015) 

https://www.telegraph.co.uk/news/politics/ed-miliband/11564637/Miliband-could-savage-our-cities-faster-

than-any-bomb.html (last accessed 24 January 2020). 
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rents. Drawing on pre-existing concepts and legal structures, the new regime extended 

protections for tenants. Yet there is also a strong degree of continuity present in the housing 

politics behind these reforms and in the dominant policy objectives at the heart of the 

reforms.375  

Background  

Although the historic political consensus around promoting a market in home ownership 

remained steadfast, the extent of the social problems associated with the revival of private 

renting forced reform up the political agenda.376 Decontrol in the 1980s had left most private 

tenants with extremely limited legal protections against eviction, rent increases, while a 

residual collection of controlled tenancies retained strong protections. The Commission 

reviewed the law governing the landlord and tenant relationship and found it to be “complex” 

and “rooted in Victorian legislation”.377 The civil courts procedure was criticised as 

“complicated”, “time consuming” and deterred “some tenants from pursuing legal 

action”.378 Furthermore, the Commission found that “unregulated” tenancies were of “no 

great advantage to either landlord or tenant.” 379 The Commission proposed a root and branch 

reform of the law governing the landlord and tenant relationship that extended tenant 

protections against evictions, rent increases and substandard housing.380 

Housing politics  

Despite extending tenant protections, there was remarkable continuity in the housing politics 

underling this reform. Since decontrol, policy makers had sought to develop a market in 

rented housing by encouraging “the creation of conditions which are favourable to private 

investment”.381 While considering reform of the law governing private renting, state social 

 
375 Y. Galligan, ‘The Private Rented Sector’ in M. Norris & D. Redmond (eds) Housing Contemporary 

Ireland: Policy, Society and Shelter (Dublin, IPA, 2005) 100-101. 
376 U. Cassidy & J, Ring, Landlord & Tenant Law: The Residential Sector (Dublin, Round Hall, 2010) 127-

128. 
377 Government of Ireland, Report of the Commission on the Private Rented Residential Sector (Dublin, 

Stationary Office, 2000) 98. 
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381 Government of Ireland, Report of the Commission on the Private Rented Residential Sector (Dublin, 

Stationary Office, 2000) para 1.5.3. 
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housing policy was undergoing a significant structural change.382 As explained in chapter 

three, during the 1990s policy makers increasingly viewed the private rented sector as a 

means of meeting need for social housing and thereby facilitating the further state 

withdrawal from construction of social housing. 383  

When instructing the Commission to propose reform, the first term of reference set by policy 

makers was extending security of tenure but reformers were to consider rent certainty and 

dispute resolution.384 However, it was made clear that these goals were to be attained without 

compromising private investor’s “economic incentive to provide accommodation”.385 In this 

way, the strong degree of continuity in the housing politics behind these reforms and also in 

the dominant policy objectives at the heart of the reforms set a number of regulatory red 

lines. As Galligan summarises, the overriding concern of policy makers was to enable “the 

free market to operate with minimal regulation while granting tenants modest protection 

from exploitation by unscrupulous landlords”.386  

RTA 2004 tenancies  

The Commission was withering in its assessment of the existing legal and regulatory 

framework which was deemed not fit for purpose.387 Despite broad agreement on these 

limitations, the Commission were unable to reach consensus in key areas including security 

of tenure and rent regulation.388 The Commission proposed a residential security regime of 

“stunning complexity” that represents an attempted compromise that would fit within 
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Ireland: Policy, Society and Shelter (Dublin, IPA, 2005) 100-101. 
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regulatory red lines.389  Although critical of the previous regime, many of its key features 

were carried forward. Most notably, the lease was adopted as the basis for conferring 

residential security, with the RTA 2004 applying to every dwelling the subject of a tenancy 

unless excluded.390 Although the lease-licence issue had not come to the fore in Ireland, as 

it had in England, this was largely due to the broader definition of dwelling used in Ireland, 

and, in particular, the exclusion allowed for furnished accommodation. Under the new 

regime, no such exclusion for furnished accommodation was included while the term 

“dwelling” was defined in narrower terms to mean “a property let for rent or valuable 

considerations as a self-contained residential unit” and there is no reference to sharing 

facilities as appeared in the Rent Restriction Acts.391  

The broad scope of the RTA 2004 is subject to a number of categories of dwellings which 

are expressly excluded.392 These include business premises, dwellings let by public 

authorities and approved bodies, holiday homes and where the dwelling is the landlord’s 

residence or where the dwelling is occupied by the spouse, parent or child of the landlord.393 

By carrying forward the status conferring role of the lease and limiting the exclusions from 

residential security, while at the same time extending tenant protections, the new regime has 

raised the prominence of the lease-licence distinction. This was partly recognised by policy 

makers in the provision which allowed for the RTA 2004 to apply to licences in limited 

circumstances. In particular, a licensee may request the landlord to allow them to become a 

tenant but only where there is at least one tenant already in the premises.394  

This regime fundamentally reformed regulation of the landlord and tenant relationship by 

implying standard terms into all relevant tenancies which had the effect of redistributing 

 
389 ibid. 
390 RTA 2004, s. 3(1)(2). 
391 RTA 2004, s.4(1) dwelling is defined to only include a structure which is permanently attached to the 

ground. In general, the approach of the RTB is context driven. See Kelly v Warnham TR147/DR20/2007, 

June 4, 2008.  
392 RTA 2004, s. 3(2). 
393 RTA 2004, s. 3(2). In 2015 dwellings let by voluntary housing bodies were brought within the scope of 

the regime. 
394 RTA 2004, s. 50(7)(8). See U. Cassidy and J. Ring, Landlord & Tenant Law: The Residential Sector 

(Dublin, Round Hall, 2010) 28-31. 
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rights and obligations, relating to key matters such as security of tenure,395 rent levels, 

repairs, as a matter of social policy. Along with these changes, the RTA 2004, introduced 

the Residential Tenancies Board which, as explained above, has a general regulatory role 

and operates as the first port of call for residential tenancy disputes. 

5.3.2 Northern Ireland  

The revival of private renting led policy makers in Northern Ireland to reform the law 

governing the landlord and tenant relationship. The new regime draws mainly on pre-

existing concepts and legal structures but there are some novel features. The new regime is 

centred on “PTO tenancies” which provide default legal protections for tenants. PTO 

tenancies are now the default tenancies for all new tenancies, except in certain limited 

situations, described below. A distinctive feature of the PTO tenancy regime is how those 

landlords who provide good quality housing with are ‘rewarded’ by being able to charge 

market rents, while those landlords who let certain unfit housing are penalised by having 

their rents controlled. As the revival in private renting solidified in the 2010s, rent inflation, 

poor housing conditions, and unprofessional landlord management practices have come to 

the fore.396 This has led to further proposals to extend legal protections for tenants however 

the breakdown in power sharing in Stormont (2017-2019) has shelved these proposals. These 

‘PTO reforms’ extended tenant protections in some respects and thus suggest a move away 

from the ultra-low residential security model. However, there is also a strong degree of 

continuity present in the housing politics behind these reforms and also in the dominant 

policy objectives at the heart of the reforms 

Background  

The revival of private renting had exposed more households to poor housing conditions and 

a legal and regulatory framework that was characterised as being highly “complex”.397  This 

 
395 One notable change was in relation to joint tenants. The RTA 2004 provides that where two or more 

occupy one dwelling as tenants, those occupants are referred to as ‘multiple tenants’. If one tenant leaves, this 

will not cause the tenancy to end. RTA 2004, ss 37(5) and 52. See L. Farrell, Residential Tenancies (Dublin, 

Bloomsbury Professional, 2018) 147-148. 
396 Department for Communities, Private Rented Sector in Northern Ireland – Proposals for Change 

Consultation Document January 2017 (Belfast, Government of Northern Ireland, 2017) 16-18. 
397 Department of Social Development/Northern Ireland Housing Executive, Renting Privately - A Strategic 

Framework (Belfast, NIHE, 2004) 6-7. 
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regime distinguished between controlled tenancies, governed by the Rent (Northern Ireland) 

Order 1978, a descendant of the Rent Acts, which provided tenants with strong legal 

protections,398 and uncontrolled tenancies, which were excluded from control (e.g. furnished 

lettings) effectively unregulated, and provided tenants with extremely limited protections.399 

As was the case elsewhere, the distinction between controlled and uncontrolled turned on 

the letting history of the property and as such the regime was characterised by policy makers 

as “cumbersome”, “outdated” and ineffective in improving housing conditions.400 In 

response, policy makers introduced the Private Tenancies Order (NI) 2006 which extended 

tenant protections in some ways.  

Housing politics  

While policy makers proposed extending tenant protections, there is much continuity in how 

policy makers in Northern Ireland continue to conceive of private renting in commodified 

terms, and indeed in the overall policy objectives which have guided reform during this 

period. The dominant policy guiding reform was promoting a market in rented housing that 

would give greater “choice” to households, and attract private investment.401 Equally, policy 

makers tended to uncritically accept the argument that the strong legal protections associated 

with controlled tenancies had caused the historical decline in private renting.402 These 

dominant policy objectives influenced the setting of a number of regulatory red lines with 

policy makers particularly concerned not to dissuade private investment.403  

PTO tenancies  

A new residential security regime was introduced for private renting which was designed to 

target regulation on poor housing conditions, “reduce inequities between tenure types,” 
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while simplifying and clarifying the law.404 The new regime drew on some key aspects of 

the pre-existing legal framework. The lease was adopted as the basis for conferring 

residential security.405 Privacy tenancy was defined to mean any tenancy of a dwelling-

house, unless it fell with an excluded category.406 While dwelling house is defined to include 

part of a house, there is no reference to sharing arrangements and no exclusion for furnished 

lettings, so the lease-licence distinction remains operative.407  

A novel aspect of this regime is that instead of categorising tenancies as either controlled or 

uncontrolled, depending on the letting history of the dwelling, the new regime categorised 

new tenancies according to whether the dwelling met the legal minimum housing condition 

standard i.e. the “fitness” standard.408 New tenancies of dwellings constructed before 1945 

must obtain a certificate of fitness otherwise the tenancy would be controlled, and the rent 

set by the Rent Officer, until the property is made fit.409 The PTO altered the overall balance 

of rights and obligations in private tenancies, in some cases reducing legal protections but in 

others extending them. The overall effect was to preserve the central role of the common law 

rules. 

5.3.3 Scotland  

The revival of private renting in Scotland from the 2000s onwards led the Scottish 

government to review the sector and reform the law governing the landlord and tenant 

relationship. This significant reform followed an extensive consultation process and fed into 

the various reforms of the general regulation of private renting. Although the new regime 

draws on aspects of the previous law, it is also highly distinctive in various ways from both 

the previous regime, and indeed other reforms that have materialised elsewhere. In Scotland, 

the private residential tenancy was introduced in 2016, replacing the short assured tenancy 

as the default tenancy in the private sector. The new regime was centred on “open ended” 
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405 The Private Tenancies (Northern Ireland) Order 2006 (PTO 2006), art 3(1). 
406 PTO 2006, art 3(1)(2), the excluded tenancies include lets by the Northern Ireland Housing Executive, 

housing associations and holiday lets.  
407 PTO 2006, arts 2(2), 3(2). 
408 The Housing (Northern Ireland) Order 1992, Schedule 5. 
409 PTO 2006, Part IV; see Department for Communities, Private Rented Sector in Northern Ireland – 

Proposals for Change Consultation Document January 2017 (Belfast, Government of Northern Ireland, 
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tenancies and based on market rents.  The reforms extended tenant protections in various 

ways and thus suggest a move away from the ultra-low residential security model. However, 

there is also a strong degree of continuity in the housing politics behind these reforms and 

also in the dominant policy objectives at the heart of the reforms, which set a number of 

regulatory red lines.  

Background 

Although the Scottish Parliament had law making powers, reforming regulation of social 

renting and housing conditions more generally took precedence over reforming general 

regulation of private renting. Despite the revival, there was a perception by policy makers 

that the system of regulation was functioning well.410 However, as the revival consolidated, 

the sense that all was well was revised and the current regime was found to be “both fragile 

and complex” as well as poorly understood.411 The extremely limited legal protections also 

meant some tenants felt unable to “take on” their landlords over poor behaviour and 

inadequate housing conditions for fear of eviction.412 Equally, these extremely limited legal 

protections were at odds with the needs of those households seeking to setting in the sector 

longer term.413 In response, policy makers introduced the Private Residential Tenancies 

(Scotland) Act 2016 which extended tenant protections against eviction, rent increases and 

substandard housing conditions. 

Housing politics  

Despite extending tenant protections there is remarkable continuity in how policy makers in 

Scotland continue to conceive of private renting in commodified terms, and indeed in the 

overall policy objectives which have guided reform during this period.414 When establishing 

the Review Group to consider reform, the Scottish government instructed the Group to 

 
410 Scottish Government, Report of the Review of the Private Rented Sector Tenancy Regime (Edinburgh, 
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develop a reform that would provide flexibility and stability.415 At the same time, the Review 

Group were instructed that reforms to the landlord and tenant relationship must continue to 

make the sector attractive to private investment.416 The primacy of encouraging investment 

was underlined by the “dearth of alternative housing options”.417 Indeed, a driver behind 

reform was the need to facilitate the sector to take on a greater role in housing a diverse 

range of households, but particularly “more vulnerable tenants” including those who cannot 

access social housing or those at risk of homelessness.418  

Private residential tenancy 

Central to the new regime was the introduction of the private residential tenancy which 

replaced both assured tenancies and short assured tenancies, becoming the default tenancy 

in the private sector. While existing assured tenancies, Rent Act tenancies. were preserved, 

the new regime allowed for the landlord and tenant to convert these into private residential 

tenancies, and provided that a person succeeding to a Rent Act tenancy or assured tenancy 

would automatically become a private residential tenant.419  

The new regime built on the pre-existing legal framework and incorporated various defining 

features of those regimes dating back to the 1915 regime. In particular, the lease was used 

as the basis for conferring residential security. In all cases where a property is let as a separate 

dwelling and the tenant occupies all or part of it as their only or principal home, it will be a 

private residential tenancy, unless expressly excluded.420 Thus, the identity of the landlord 

remains key to determining the scope of residential security. Equally, as the new regime does 

not have retrospective effect, the commencement date of the agreement remains of 

significance in determining the nature of residential security – although the transitional 

arrangements will likely reduce the significance of this over time.421   
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419 Private Housing (Tenancies) (Scotland) Act 2016, Schedule 5. 
420 Private Housing (Tenancies) (Scotland) Act 2016, s.1. The excluded arrangements include tenancies 
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To meet the policy object of improving the general understanding of the new regime, the 

new regime requires that the tenant be provided with a written statement of the tenancy 

agreement containing prescribed terms as well as a statutory guidance document.422 More 

contentious were the changes the new regime heralded for the balance of rights and 

obligations. Given the policy object of improving stability, the new tenancy regime moved 

away from the extremely limited legal protections associated with the short assured tenancy 

and extended legal protections for tenants against eviction and rent increases.423  

5.3.4 Wales 

The revival in private renting in Wales led to the sector more than doubling in size and 

accommodated an increasingly diverse range of households, but particularly households with 

families.424  This led the Welsh government to review the sector and propose reform to the 

law governing the landlord and tenant relationship in 2011.425 While policy makers 

recognised the social problems associated with the extremely limited legal protections 

against eviction,426 reform was primarily motivated by a perception that the previous regime 

was outdated and overly complex.427 The resulting reform proposals, which have not yet 

been implemented, represent one of the most distinctive developments of legal difference 

since 1998. It is proposed to shift the entire legal basis of regulation from property law 

concepts to contract law and reorganise regulation in line with consumerist principles. As 

the revival of the private renting has solidified, rent inflation and household insecurity have 
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come to the fore as more households have turned to renting for the longer term. As such, it 

has been proposed to amend the, as yet unimplemented, scheme to extend tenant 

protections.428 The scale of the proposals suggests clear dissatisfaction with the pre-existing 

law. However, at the same time, there is strong continuity in how private renting was 

conceptualised by policy makers in highly commodified terms, while private renters were 

also reimagined in explicitly commodified terms as “consumers”.429 

Background  

The Welsh government had considered reform of private renting during the 2000s, but it was 

not until after the 2011 referendum, and the resulting expansion in legislative competence, 

that proposals were introduced to reform the law governing the landlord and tenant 

relationship. Since deregulation in the 1980s, the main tenancies in the private rented sector 

in Wales had been the assured tenancy and the assured shorthold. As explained in chapter 

four, these tenancies provided extremely limited protections for tenants and thus entrenched 

an ultra-low residential security regime.  

Although Welsh reformers recognised this regime produced “considerable inequality and 

unfairness”, the systemic inequality produced by the extremely limited protections 

associated with the deregulation model was not a motivating factor behind reform.430 Indeed, 

the Welsh government made clear that it did not intend to alter the balance of rights and 

responsibilities because that it was necessary to attract private investment.431 Rather, the 

primary criticism made by policy makers was of the complexity of the law which was 

characterised as an “impenetrable forest”.432 To meet these ends, the Welsh government 

 
428 See Welsh Government, Increasing the minimum notice period for a ‘no fault eviction’ (Cardiff, Welsh 

Government, 2019). 
429 Welsh Government, Renting Homes: A better way for Wales (Cardiff, Welsh Government, 2013) 16; 

Welsh Government, Homes for Wales, A White Paper for Better Lives and Communities (Cardiff, Welsh 

Government, 2012) 36. 
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turned to the Law Commission proposals that had been rejected in England but which 

outlined a new consumerist based approach to renting. These proposals promised 

simplification without altering the pre-existing balance of rights and obligations.433   

Housing politics  

The scale of the proposals suggests clear dissatisfaction with the pre-existing law but there 

is remarkable continuity in the housing politics underlying the reforms. This is reflected in 

how policy makers identified the “complexity” of the law, and not the extremely limited 

protections for tenants, as being the central issue to be addressed. Complexity was seen by 

policy makers as problematic it undermined the “efficiency” of the sector and inhibited the 

“mobility” of labour.434 For policy makers, simplifying the law governing the landlord and 

tenant relationship was necessary in order to attract investment that would facilitate the 

development of the market in rented housing.435 This was seen as important in facilitating 

the free movement of labour but also in allowing the Welsh government to develop social 

lettings agencies and public-private leasing arrangements.436 The centrality of promoting the 

market in rented housing and attracting private investment influenced the setting of 

regulatory red lines. This is reflected in how reformers made clear to the Law Commission 

that they were not to propose reforms that altered the “overall balance of rights and 

obligations” between landlord and tenant.437 

Occupation contracts  

At the heart of the Law Commission recommendations was the replacement of dense 

statutory provisions and multiple tenancy types with “statutorily regulated contracts to be 

used by all rental providers”, unless excluded.438 Rejecting the lease-licence distinction, the 

Law Commission instead proposed that the basis of regulation would be “occupation 

contracts” and that all tenancies and licences that enable occupation of the dwelling as a 
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home would be considered occupation contracts unless specifically excluded.439 This elides 

the lease-licence issue but the term ‘home’ is not defined and this makes it likely that courts 

will be called on to clarify the scope of statutory protection, and this may be far from 

straightforward. To simplify matters, two contracts were proposed. The standard contract, 

modelled on the assured shortholds, for use in the private rented sector, and the secure 

contract, modelled on the secure tenancy, for use in the social sector.440  

Rejecting the centrality of the identity of the landlord to the previous regimes, the Law 

Commission adopted the notion of landlord neutrality and thus either contract could be used 

in private or social sectors. To improve clarity, it was proposed that all occupiers would be 

provided with a written statement of the terms of their contract. In this respect, the Law 

Commission outlined four categories of terms include key terms (e.g. details of the property, 

the rent, term) and fundamental terms (i.e. the primary rights and responsibilities under the 

contract), which must be included, as well as additional (e.g. keeping of pets) and 

supplementary terms (e.g. responsibility for council tax, utility bills) which may be 

included.441 To address perceived limitations of the existing law, the Law Commission 

proposed that 16 and 17 year olds could hold occupation contracts and that in joint 

occupation contracts, parties could be added and removed from the contract without ending 

the contract entirely and that occupiers would have to act collectively to end the 

agreement.442  

5.3.5 Change vs continuity? 

In the past two decades or so there have been a remarkably wide range of reforms to the law 

governing residential landlord and tenant law across the UK and the Republic of Ireland. 
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Within the UK, devolution clearly created new spaces for legal change to emerge. Indeed, 

as discussed in chapter two, the devolved governments have, much like the governments of 

the Republic of Ireland, proved more politically open to wholesale reform of the law 

governing the landlord and tenant relationship that either British ‘New’ Labour or the 

Conservatives. Considering the reforms that have materialised in the Republic of Ireland, 

Northern Ireland, Scotland and Wales, it is possible to identity a number of cross cutting 

themes.  

In most cases, reformers adopted the existing legal framework to develop these distinctive 

reforms, thereby importing many of the same old limitations of that model. With such 

approaches, the scope of residential security continues to depend on the complex and 

technical legal classification of the occupancy arrangement and whether it constitutes a lease 

or licence. This can lead to arbitrary exclusions of occupancy arrangements, such as house 

sharing arrangements,443 or housing for unsuccessful asylum seekers,444 from the scope of 

residential security, leaving households exposed to considerable insecurity. The main 

exception is Wales, where a wholly distinctive approach has been taken. In Wales, reformers 

have sought to shift the basis of the law from property law to contract law, and thus move 

away from ‘tenancies’ and to ‘occupation contracts’ that do not discriminate between leases 

and licences, in the same way. Instead, residential security is primarily conferred on 

occupation contracts that enable occupation of the dwelling as a home, unless excluded. 

While avoiding the lease-licence issue, the difficulty arises that the concept of home is not 

defined, which suggests an enduring technical role for the court in resolving the scope for 

residential security. 

Setting aside the distinctive approaches taken to the scope of residential security, the reforms 

have either rejected the pre-existing law or extended legal protections for tenants to varying 

extents. Much like the previous statutes dating back to Rent Control, the post-1998 reforms 

have redistributed obligations as a matter of social policy. Implied statutory terms have been 

introduced that govern a host of matters central to the tenancy which generally override any 

agreement struck to the contrary. Statutory obligations have been imposed on landlords with 

respect to information requirements, termination, rent setting and repair. The sheer range of 

legal reforms to the law governing landlord and tenant relationship in the Republic of 

Ireland, Northern Ireland, Scotland and Wales suggests a move away from the ultra-low 

 
443 Affleck v Bronsdon [2019] UT 49. 
444 Serco Ltd v The Secretary of State [2019] CSIH 54. 
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residential security regime that was characterised by extremely limited protections for 

tenants.  

Despite the distinctiveness of these reforms, examining the underlying housing politics 

reveals the presence of remarkable continuity in how policy makers have continued to 

conceptualise private renting, and indeed, private renters in highly commodified terms.445 

Most striking of all is the remarkably strong continuity in how policy makers, in each case, 

adopted the promotion of a market in rented housing as the dominant policy guiding 

reform.446 Much like the deregulators before them, post-1998 policy makers have justified 

this policy as being necessary to facilitate labour “mobility”.447 Increasingly, policy makers 

have also explained state support for promoting a market in rented housing as being 

necessary in order to facilitate the growing de facto social function of the sector.448 Of course 

this in turn reflects how state housing policy in each nation has sought to make greater use 

of private rented housing as a means of meeting the growing unmet need for social housing 

and transitioning away from building social housing.  

The centrality of promoting a market in rented housing has influenced the setting of 

regulatory red lines which have influenced proposals for reform to landlord and tenant law. 

 
445 Department for Communities and Local Government, Fixing our broken housing market (London, DCLG, 

Cm 9352, 2017) 14, 56; Welsh Government, Renting Homes: A better way for Wales (Cardiff, Welsh 

Government, 2013) 16; Welsh Government, Homes for Wales, A White Paper for Better Lives and 

Communities (Cardiff, Welsh Government, 2012) 36; Scottish Government, A Strategy for the Private Rented 

Sector in Scotland (Edinburgh: Scottish Government, 2013) 24-25; Department for Communities, Private 

Rented Sector in Northern Ireland – Proposals for Change Consultation Document January 2017 (Belfast, 

Government of Northern Ireland, 2017) 18-19. 
446 Department for Communities and Local Government, Fixing our broken housing market (London, DCLG, 

Cm 9352, 2017) 14, 56; Welsh Government, Renting Homes: A better way for Wales (Cardiff, Welsh 

Government, 2013) 16; Welsh Government, Homes for Wales, A White Paper for Better Lives and 

Communities (Cardiff, Welsh Government, 2012) 36; Scottish Government, A Strategy for the Private Rented 

Sector in Scotland (Edinburgh, Scottish Government, 2013) 24-25; Department for Communities, Private 

Rented Sector in Northern Ireland – Proposals for Change Consultation Document January 2017 (Belfast, 

Government of Northern Ireland, 2017) 18-19. 
447 Welsh Government, Homes for Wales, A White Paper for Better Lives and Communities (Cardiff, 

Housing, Regeneration and Heritage, 2012) 34-35. Government of Ireland, Report of the Commission on the 

Private Rented Residential Sector (Dublin, Stationary Office, 2000) 11-13. 
448 P. Kenna, Housing Law Rights and Policy (Dublin, Clarus Press, 2011) 835, 897-903; Welsh 

Government, Homes for Wales, A White Paper for Better Lives and Communities (Cardiff, Welsh 

Government, 2012) 11-16. 
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Policy makers have tended to make clear that “stringent regulatory measures” which send 

the wrong “sort of signal to investors” are beyond the pale.449  Instead, policy makers have 

emphasised an overriding concern that reform should ensure the law continues to provide a 

degree of “flexibility” that is favourable to private investment.450 Although in some 

instances, most notably in the Republic of Ireland and Scotland, extending tenant protections 

in order to promote stability was adopted as a key policy objective,451 reformers there made 

clear that regulation should not impact the “rate of return on investment”.452 It is arguable 

that the needs, interests, and dignity of the individual residential occupier are not at the centre 

of the post-1998 reforms to residential renting law. Rather they tend to function as an 

instrument to the attainment of much the same object of promoting a market in rented 

housing that facilitates labour mobility and/or allows the state to further withdraw from the 

construction of social housing. 

5.4 Conclusion 

Major reforms have sought to reconstruct a degree of residential security for private tenants 

post-1998. This has involved reforms to both the regulation of private renting at a general 

level and also the law governing the landlord and tenant relationship at an individual level. 

Although there are a number of distinctive features, there are also a number of common 

trends. Taking reforms to regulation of private renting first, a general trend within the various 

reforms is that policy makers have sought to promote various policies such as improving 

housing conditions, raising standards of management, that has involved placing greater 

limits on landlord’s property rights. These measures have included the introduction of 

landlord or tenancy registration, tenancy deposit schemes, prohibitions on letting fees, new 

housing conditions standards, and the expansion in legal redress for tenants faced with 

substandard housing at an individual level. Turning to the reform of residential landlord and 

tenant law. In each case, national policy makers have either rejected the existing law and/or 

 
449 Government of Ireland, Report of the Commission on the Private Rented Residential Sector (Dublin, 

Stationary Office, 2000) 115. 
450 ibid.  
451 Scottish Government, Report of the Review of the Private Rented Sector Tenancy Regime (Edinburgh, 

Scottish Government, 2014) 11. 
452 Scottish Government, A Strategy for the Private Rented Sector in Scotland (Edinburgh, Scottish 

Government, 2013) 24-25; Scottish Government, Private Housing (Tenancies) (Scotland) Bill 2015 Policy 

Memorandum (Edinburgh, Scottish Government, 2015) para 90. 



Chapter 5 

112 

extended legal protections for tenants. The reforms display different approaches but in 

general implied statutory terms have been introduced that govern a host of matters central to 

the tenancy including information requirements, termination, rent setting and repair, which 

tend to override any agreement struck to the contrary.  

Thus, these legal developments appear to represent instances of significant legal difference 

that mark a break with the ultra-low residential security regime. Although the details vary, 

the devolved governments, and the government of the Republic of Ireland, have displayed a 

much greater openness to more extensive reforms to the general regulation of renting but 

also to the landlord and tenant relationship than has been the case in Westminster. Within 

the UK, this development of legal difference has been explained by reference to the 

unfolding and asymmetrical devolution settlement, which has extended greater competence 

Over time. It has also been shaped by the collapse in dominance of British Labour, and the 

concurrent rise of the UK Conservatives and the nationalist parties, mainly in Scotland, 

which have distinctive housing politics. Despite the greater degree of legal difference that 

has developed, it is possible to discern an emerging – though not entirely consistent, trend 

of legal convergence. Some of the reforms introduced by the devolved governments have 

also been subsequently introduced or proposed in Westminster. This indicates the potentially 

dynamic influence of devolution as a ‘policy laboratory’, but it also raises questions over 

how such apparently distinctive policies could be adopted by governments with such 

different housing politics.453 

Throughout, this chapter has considered the housing politics underlying these reforms and 

has argued that, despite the appearance of legal difference, there is remarkable continuity in 

the housing politics underlying these reforms. Policy makers continue to conceptualise 

private renting, and indeed private renters, in commodified terms. There is also remarkable 

continuity in how policy makers have adopted as a central goal the promotion of a market in 

rented housing. It is arguable that in each case the needs, interests and dignity of the 

individual residential occupier are not at the centre of these reforms. Rather, they tend to 

function as an instrument in the attainment of a political goal of promoting a rental market 

that facilitates labour mobility, attracting private investment and/or allows for the further 

withdrawal of the state from the construction of social housing. The strong degree of 

continuity in housing politics contrasts with appearance of such distinctive legal reforms. 

 
453 A. Paun, J. Rutter and A. Nichol, Devolution as a policy laboratory (London, Institute for Government, 

2016). 
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The tension between legal change and continuity in housing politics raises questions over 

the nature of legal change that has developed during the post-1998 period. In chapters six 

and seven, the discussion seeks to resolve this tension, and develop a clearer impression of 

the nature of legal change, through comparative analysis of the legal reforms to security of 

tenure and rent regulation.  
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Chapter 6 Security of tenure  

6.1 Introduction 

The revival of private renting channelled more households towards the ultra-low residential 

security regime. The strong legal protections against eviction associated with rent control 

and regulation had been removed, or watered down, by decontrol and deregulation during 

the 1980s. Promoting the landlord’s property rights in this way was part of the overall 

strategy to develop a market in rented housing. As discussed in chapter three, as the private 

rented sector grew in size post-1998, its nature also changed, as it took on an increasingly 

de facto social function. Thus, the revival exposed many more tenants and, in particular, 

growing numbers of families with children and lower income households, to the extremely 

limited legal protections against eviction under the ultra-low residential security regime.  

Across the UK and the Republic of Ireland, many of these tenants faced, so called, ‘no-fault’ 

evictions, rent inflation and relatively poorer housing conditions. A recent EU wide study of 

evictions identified England as one of the eviction capitals of Europe and identified 

deregulation as playing a major role in facilitating this development.454 The scale of the 

social problems associated with these developments should not be underestimated. Evictions 

represent the most extreme interference with the home and are often attended by disastrous, 

and wide ranging, social consequences, such as homelessness.455  

These developments occurred, to varying degrees, across the UK and the Republic of 

Ireland. While the revival of private renting created the conditions for legal change, it was 

the political separation brought about by the introduction of devolved government in 

Scotland and Wales, and the re-introduction of the same in Northern Ireland in 1998, which 

 
454 P. Kenna, L. Benjaminsen, V. Busch-Geertsema and S. Nasarre-Aznar, ‘Pilot project – Promoting 

protection of the right to housing – Homelessness prevention in the context of evictions VT/2013/056’ 

(Luxembourg, Publications Office of the European Union, 2016) 51, 61-62; M. Jordan, ‘The British Assured 

shorthold tenancy in a European context: Extremity of Tenancy Law on the Fringes of Europe’ in C. Schmid 

(ed) Tenancy Law and Housing Policy in Europe (Cheltenham, Edward Elgar, 2018) 244-250. 
455 McCann v. the United Kingdom App no 19009/04 (ECtHR, 13 May 2008) para 50. For an account of the 

wide ranging social impacts of eviction see P. Kenna, ‘introduction’ in P. Kenna (ed.) Loss of Homes and 

Evictions across Europe (Cheltenham, Edward Elgar, 2018). Also see M. Desmond, Evicted: Poverty and 

Profit in the American City (London, Penguin, 2017). 
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allowed for a wider range of public policy approaches to reforming security of tenure to 

emerge. Highly distinctive approaches were taken to reforming the law governing private 

renting during the post-1998 period. In each case, national reforms extended tenant 

protections, although there has also been strong continuity in the housing politics, and 

dominant policies, guiding reform. This chapter seeks to resolve the tension between change 

and continuity by undertaking a comparative analysis of the national reforms of security of 

tenure with particular focus on the landlord’s ability to bring the tenancy to an end.  

In order to set the legal context for these developments, the chapter begins by outlining the 

conceptual underpinnings of security of tenure and how this concept is generally associated 

with certain legal protections against eviction. The chapter briefly outlines the historical 

legal protections against eviction associated with rent control and regulation in the UK and 

the Republic of Ireland. This background is essential to understanding how decontrol and 

deregulation during the 1980s swept away the strong legal protections against eviction and 

thus set a common legal context for the post-1998 reforms. 

It will be argued that the legal difference that has emerged since 1998 is more technical, than 

substantive, and that these reforms do not mark a fundamental break with the ultra-low 

residential security regime. Rather, in each case, it will be argued that the central features of 

this regime have been carried forward into the post-1998 reforms. The chapter concludes by 

arguing that this reflects the continued centrality of the policy of developing a market in 

rented housing through promoting the property rights of landlords over most, if not all, other 

social policies.  

6.2 The highs and lows of security  

Security of tenure is widely regarded as being of fundamental importance in housing law 

and policy. The term “security of tenure” is somewhat archaic, deriving from the feudal 

notion of tenure, of “holding” land for periods of time.456 De jure Security of tenure may be 

understood in terms of the formal legal rights that allow a tenant to stay in their home, and 

de facto security of tenure, referring to the broader socio-economic and political factors that 

 
456 D. Cowan, Housing Law and Policy (Cambridge, CUP, 2011) 267-269; A. Honoré, The Quest for 

Security: Employees, Tenants, Wives (London, Stevens & Sons, 1982) 34. 
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determine a tenant’s ability to stay.457 While commentators have argued that the importance 

of de jure security has been exaggerated by tenants and other groups, it is nonetheless the 

primary focus of this chapter.458 This is because de jure security defines the power 

relationship between landlord and tenant as a matter of social policy and thus underpins other 

legal attributes, such as rent regulation.459 This in turn allows for the progressive realisation 

of wider economic and psycho-social attributes associated with a tenure.460 The withdrawal, 

or indeed absence, of de jure security has wide reaching implications, particularly for those 

already struggling economically or due to health problems, and/or caring responsibilities.461 

As Carr notes, this is a driver of inequality because “insecurity of the home impacts 

differentially: Women, migrants, the poor, ethnic minorities and others who are socially 

excluded suffer disproportionately from increasing domestic insecurity”.462  

It has been recognised that ontological security is vitally important to home owners, but it is 

arguably “just as important to renters, particularly long-term renters”.463 This is reflected in 

 
457 K. Hulse and V. Milligan, ‘Secure Occupancy: A New Framework for Analysing Security in Rental 

Housing’ (2014) 29 Housing Studies 638, 639-642. 
458 M. Ball, The UK Private Rented Sector as a Source of Affordable Accommodation (York, Joseph 

Rowntree Foundation, 2010); J. Rugg and D. Rhodes, Review of Private Rented Sector Housing (York, 

Centre for Housing Policy, 2008). 
459 J.-L., van Gelder, ‘What tenure security? The case for a tripartite view’ (2010) 27 Land Use Policy 449–

456, 453; A. Stewart, ‘Rethinking housing law: A contribution to the debate on tenure’ (1994) 9(2) Housing 

Studies 263, 263–279; S. Blandy, J. Dixon & A. Dupuis, ‘Theorising power relationships in multi-owned 

residential developments: Unpacking the bundle of rights’ (2006) 43(13) Housing Studies 2365–2383; S. 

Fitzpatrick and B. Watts, ‘Competing visions: security of tenure and the welfarisation of English social 

housing (2017) 32(8) Housing Studies 1021, 1033; L. Fox, Conceptualising Home (Oxford, Hart, 2007). 
460 L. Fox, ‘The Meaning of Home: a Chimeral Concept or a Legal Challenge?’ (2002) 29 Journal of Law 

and Society 580. 
461 S. Fitzpatrick and B. Watts, ‘Competing visions: security of tenure and the welfarisation of English social 

housing (2017) 32(8) Housing Studies 1021, 1033; D. Robinson & A. Walshaw, ‘Security of tenure in social 

housing in England’ (2014) 13(1) Social Policy & Society, 1–12; C. Hunter and J. Meers, ‘The ‘Affordable 

Alternative to Renting’: Property Guardians and Legal Dimensions of Housing Precariousness’ in H. Carr, B. 

Edgeworth and C. Hunter (eds), Law and the Precarious Home (Oxford, Hart, 2018) 72; I. Lorey, State of 

Insecurity: Government of the Precarious (London, Verso, 2015) 1. 
462 H. Carr, B. Edgeworth and C. Hunter, ‘Introducing Precarisation: Contemporary Understandings of Law 

and the Insecure Home’ in H. Carr, B. Edgeworth and C. Hunter (eds), Law and the Precarious Home 

(Oxford, Hart, 2018) 11. 
463 S. Fitzpatrick & H. Pawson, ‘Ending Security of Tenure for Social Renters: Transitioning to ‘Ambulance 

Service’ Social Housing?’ (2013) 29(5) Housing Studies 597, 605; K. Hulse and V. Milligan, ‘Secure 
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the extensive legislation that has developed across the UK and the Republic of Ireland that 

has sought to recognise and protect tenants’ home interests against arbitrary interference by 

the landlord.464 Despite the centrality of security of tenure to housing law and policy, the 

term is rarely precisely defined.465 Rather, the term tends to be associated with certain legal 

protections against eviction, that curtail the landlord’s property rights, and which may be 

regarded as elements of security of tenure.466 The association of security of tenure with legal 

protections against eviction is not particularly surprising given that eviction represents the 

most extreme interference with a tenant’s home and can give rise to quite disastrous social 

consequences.467 The following account explains how certain legal protections against 

eviction became essentialised with the concept of security of tenure in the UK and the 

Republic of Ireland. The section discusses how these legal protections were transformed by 

decontrol and deregulation in the 1980s which gave rise to an ultra-low residential security 

regime. 

6.2.1 Control and regulation  

On the 17th November 1915, thousands of rent strikers, led by working class women and 

headed by a motley band playing tin whistles, hooters and huge drum, marched through 

central Glasgow protesting the eviction proceedings taken against 18 rent striking 

households.468 While wartime rent increases had ignited the popular strike, rent strikers 

 

Occupancy: A New Framework for Analysing Security in Rental Housing’ (2014) 29 Housing Studies 638-

656. 
464 An early example is the Leases Act 1449 of the old Scottish parliament which provided that sale did not 

break a lease, that is, the new owner would take subject to the tenant’s interests. In Ireland, the success of the 

land league in campaigning for ‘fixity of tenure’ led to legislation that sought to recognise and protect the 

tenant’s home from arbitrary evictions. See J. Wylie, Landlord and Tenant Law (Dublin, 2nd edn, Tottel, 

1998) 6-7. 
465 S. Fitzpatrick & H. Pawson, ‘Ending Security of Tenure for Social Renters: Transitioning to ‘Ambulance 

Service’ Social Housing?’ (2013) 29(5) Housing Studies 597, 597-615. 
466 S. Bright, Landlord and Tenant Law in Context (Oxford, Hart, 2007) 591. 
467 McCann v. the United Kingdom App no 19009/04 (ECtHR, 13 May 2008) para 50. For an account of the 

disastrous wide ranging social impacts of eviction see M. Desmond, Evicted: Poverty and Profit in the 

American City (London, Penguin, 2017). 
468 J. Melling, Rent Strikes: Peoples’ Struggle for Housing in West Scotland 1890-1916 (Edinburgh, Polygon 

Books, 1983) 82. Also see S. Damer, ‘State, Class and Housing: Glasgow 1885-1919’, in J. Melling (ed), 

Housing, Social Policy and the State (London, Croom Helm, 1980); A. Petrie, The 1915 Rent Strike: An East 

Coast Perspective (Dundee, Abertay Historical Society, 2008).  
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recognised that any rent restriction measure would be undone if a landlord could simply evict 

the tenant and re-let at a higher rent. The centrality of tenants’ demands for greater security 

in their homes was reflected in the signs displayed in tenement windows, and held aloft in 

Georges Square, stating, “We are not Removing”.469 Policy makers responded by devising 

legal protections against eviction that would underpin controls on rents and which were 

introduced across the United Kingdom of Great Britain and Ireland, as it then was, thereby 

setting in place a common conceptual and legal regime – which is described in chapter four. 

Although conceived as a temporary measure, these protections were intermittently updated 

for much of the 20th century in the UK and the Republic of Ireland. Much the same legal 

protections against eviction were replicated in subsequent statutory residential security 

regimes including, in the UK, in the social sector.470 It is hardly surprising that these legal 

protections against eviction are often associated with the modern concept of security of 

tenure.471  

Prior to the introduction of rent control, there were few legal protections against eviction for 

urban tenants. Their right to stay in their home primarily depended on the contract, subject 

to the general common law rules, which provided no meaningful constraints on the 

landlord’s property rights.472 Of course, in reality, it was often the case that a residential 

tenant lacked the bargaining power to negotiate anything more than a weekly tenancy from 

the landlord, let alone having freedom of choice to reject a dwelling because of the potential 

 
469 Dani Garavelli, ‘Insight: Remembering the Glasgow rent strikes’ (The Scotsman, 8 March 2015) 
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Tenancy Agreements (London, National Consumer Council, 1976). 
471 S. Fitzpatrick & H. Pawson, ‘Ending Security of Tenure for Social Renters: Transitioning to ‘Ambulance 

Service’ Social Housing?’ (2013) 29(5) Housing Studies 597, 603-605; S. Fitzpatrick and B. Watts, 

‘Competing visions: security of tenure and the welfarisation of English social housing (2017) 32(8) Housing 

Studies 1021, 1022-1033. 
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1 AC 1 at 8, per Lord Hoffman. Also see P. Kemp, Private Renting in Transition (Coventry, Chartered 
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insecurity.473 Rent control turned this system on its head by redistributing obligations 

between landlord and tenant as a matter of social policy and placing significant limitations 

on the landlord’s property rights. 

The system was organised around a statutory framework that governed the ending of a 

tenancy. A hallmark of this framework was that tenancies were effectively open ended in 

nature. Any contractual term, or termination right, was subject to the statutory rules. Even 

the death of the tenant would no longer bring a tenancy to an end, given the succession rights 

for members of the tenant’s family.474 The central feature of this regime was that a landlord 

could only end a tenancy, against the wishes of the tenant, by obtaining a court order. This 

required the landlord to serve a notice on the tenant, and apply to court for possession.  

Judicial supervision of the ending of the tenancy was based on a limited set of grounds for 

possession which the landlord had to establish before the court. The grounds for possession 

expanded over time in Britain from the 1915 legislation, which provided minimal grounds, 

to the last iteration of the Rent Acts, which provided 20 grounds, comprising a mix of fault 

based (e.g. breach) and non-fault based grounds (e.g. dwelling required by the landlord). As 

a further protection, the non-fault based grounds tended to require that the landlord establish 

the ground but also prove that the tenant had suitable alternative accommodation, either by 

the landlord providing alterative accommodation, or by showing that a local authority would 

provide housing by a certain date.475  

A crucial legal protection under this regime was that the court was generally provided with 

a substantive discretionary role.476 A possession order was not to be granted unless the 

ground was made out and it was reasonable for the court to do so. As Lord Greene MR 

explained, this was a wide discretion which allowed the judge “to take into account all 

relevant circumstances… in a broad common-sense way as a man of the world, and come to 

his conclusion giving such weight as he thinks right to the various factors in the situation.”477 

 
473 Southwark LBC v Mills [2001] 1 AC 1 at 8, per Lord Hoffman. 
474 See R. E. Megarry, The Rent Acts (London, 9th edn, Stevens & sons limited, 1961) 202-216; Rent Act 

1977, schedule 1. 
475 R. E. Megarry, The Rent Acts (London, 9th edn, Stevens & sons limited, 1961) 270-280. See, for instance, 

Battlespring Ltd v Gates [1983] EGLR 103. 
476 Mandatory grounds for possession were introduced in Britain by the Rent Act 1965. See P. F. Evans, Law 

of Landlord and Tenant (London, Butterworth, 1974) 298.  
477 Cumming v Danson [1942] 2 All E.R. 653 (CA), Fitzsimons v Parker [1949] Ir Jur Rep 59. 
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Furthermore, the court was provided with wide powers to stay or suspend proceedings, or to 

attach conditions to any order as it thought fit.  

Thus, even where a landlord sought possession on the basis that the tenant had breached an 

obligation, if the breach was trivial, or where the tenant could demonstrate an ability to 

remedy the breach, this would most likely make it unreasonable to grant possession.478 

Further, provided that the tenant abided by the terms, the tenancy could be regarded as 

indefinite in nature. Any attempt by the landlord to short-circuit these legal protections 

through self-help, harassment of the tenant, or the withholding of services, was criminalised 

in the UK with the introduction in 1965 of the offence of illegal eviction.479  

The security of tenure regime provided legal protections against eviction which underpinned 

the strong controls on rents and together this substantially curtailed the landlord’s property 

rights. This regime reflected an understanding that the asymmetry in relationship between 

landlord and tenant was rooted, at least in part, in the “tenants (assumed) relative economic 

weakness”.480 It also reflected the view that the “tenant has a very great deal more “at stake” 

in this particular contractual relationship than… the landlord”.481  

Although conceived as a short-term measure, the system of rent control, and the security 

regime which underpinned it, was updated intermittently throughout the 20th century in both 

the UK and the Republic of Ireland. As discussed in chapter four, the system was often 

grudgingly accepted as a political concession to reward wartime service, loyalty to the state 

and secure a pacified workforce. The remarkable endurance of the system has meant that 

these protections have been associated with the development of the regulatory and welfare 

state that signalled, at least to some writers, “the death of contract”.482  
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482 H. Carr, B. Edgeworth and C. Hunter, ‘Introducing Precarisation: Contemporary Understandings of Law 
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6.2.2 Decontrol and deregulation 

Reforming security of tenure was central to decontrol and deregulation in the UK and the 

Republic of Ireland during the 1980s. As discussed in chapter four, the radical reshaping of 

security of tenure was made possible by the decline in size, and political significance, of the 

private rented sector. State promotion of owner occupation and mass provision of public 

housing had reshaped the tenure landscape across the UK and the Republic of Ireland, such 

that by the 1980s, just a tenth of households were private renters. 

In Britain, the private renter was explicitly reimagined as a transitional household, moving 

through the private rented sector, rather than making a home there.483 The vision reflected a 

highly commodified understanding of the nature and role of private rented housing, and 

indeed of the private renter. Such housing may serve as a home for some, but its primary 

functions were seen as very much to do with its role as a private economic asset for the 

landlord, and as a short term source of accommodation for those moving for work, or saving 

to buy a home.484 Strong legal protections against eviction were presented as unnecessary 

encumbrances that undermined the function of housing as an economic asset to the landlord 

while also restricting the flexibility of the tenant moving for work. 

Making the case for reducing legal protections against eviction in Britain, the Minister for 

Housing sought to promote a new image for private landlords, a world apart from “people 

with Alsatian dogs trying to kick down the front door and evict you”.485 In this brave new 

world, legal protections against eviction were to provide a minimum degree of protection 

against the worst practices, but otherwise the law should facilitate the landlord gaining 

possession. Deregulation was thus less to do with the withdrawal of the state, and more about 

redirecting law and state resources to develop a market in rented housing through promoting 

the property rights of landlords over most, if not all, other social policies.  

In the Republic of Ireland, a process of decontrol preceded developments in the UK. This 

occurred in a haphazard way, in response to the system of rent control being declared 

 
483 Department of Environment, Housing: The Government’s Proposals (London, White Paper, Cmnd 214, 

1987) 24.  
484 Y. Galligan, ‘The Private Rented Sector’ in M. Norris & D. Redmond (eds) Housing Contemporary 

Ireland: Policy, Society and Shelter (Dublin, IPA, 2005) 100-101. 
485 Department of Environment, Housing: The Government’s Proposals (London, White Paper, Cmnd 214, 

1987) 24. 
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unconstitutional by the Supreme Court.486  The following account details how reforming 

security of tenure was central to decontrol and deregulation, and makes the point that 

although quite distinctive approaches were taken in the UK and the Republic of Ireland, the 

result was remarkably similar in that legal protections against eviction were removed, or 

substantially watered down, in both cases. 

6.2.2.1 Decontrol in the Republic of Ireland  

As discussed in chapter four, the system of rent control introduced in 1915 was updated 

intermittently in the Republic of Ireland for much of the 20th century. The essential security 

of tenure regime of the 1915 system was replicated in each iteration, although its scope of 

application was narrower in Ireland. This was because control consistently only applied to 

tenancies of unfurnished dwellings that were below a certain rateable value.487 There was no 

equivalent residential security regime for furnished tenancies and thus tenants with such 

tenancies had no effective legal protections against eviction beyond what they could extract 

from the landlord in the tenancy agreement. Landlords could easily avoid rent control 

applying to new lettings by furnishing the dwelling with the result that by the 1980s the great 

majority of private tenancies were not subject to control.488 However, once a tenancy was 

controlled, the strong legal protections against eviction provided to the tenant meant that the 

landlord was generally unable to regain possession where the tenant had abided by the terms 

of the tenancy.489  

In the early 1980s, the Supreme Court declared the system of rent control an unconstitutional 

interference with the property rights of landlords.490 Although the Court found in the 

landlord’s favour by declaring that the system that controlled rents was unconstitutional, the 

essential security regime which underpinned that system was not seen as problematic on its 

own terms, and indeed the same essential system subsequently passed constitutional 

 
486 Blake v. The Attorney General [1982] I.R. 117. See G. Hogan, 'The Constitution, Property Rights and 

Proportionality' (1997) 32 Irish Jurist 373, 383-386. Also see R. Walsh, 'The Constitution, Property Rights 

and Proportionality: A Reappraisal' (2009) 31 Dublin University Law Journal 1. 
487 J. Wylie, Landlord and Tenant Law (Dublin, 2nd edn, Tottel, 1998) 542-552. 
488 ibid 11-12. 
489 ibid 565-574. 
490 P. Kenna, Housing Law, Rights and Policy (Dublin, Clarus Press, 2011) 839-842. 
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scrutiny.491 Nevertheless, policy makers elected to retain the security regime for only a 

residual group of formerly controlled tenancies. Although such tenancies retained strong 

legal protections against eviction, the removal of strong legal controls on rents meant that 

rents would rise for private tenants.  

The decontrol crisis occurred in a period of political instability, marked by three general 

elections taking place within a year. The political response to the Supreme Court decision 

was focused on mitigating the impact of the decision on sitting tenants. In line with the 

general theme in Irish government politics, the reform was not expressed in political or 

ideological terms. Rather than legal controls on rents, policy makers turned to rent subsidies 

as a means of reducing the impact on tenants of the resulting rent increases. For all other 

uncontrolled private tenancies, the tenant’s ability to stay in their home would primarily 

depend, once again, on contract.492 A decade after decontrol, the only significant legal 

protection against eviction provided to tenants, if the contract did not provide any better 

protection, was the requirement that the landlord give at least four weeks’ notice to quit. 

6.2.2.2 Deregulation in Great Britain  

Rent control was intermittently updated in the UK for much of the 20th century. After the 

decontrol scandals of the 1950s and 1960s, the fair rent system was introduced. This 

provided a very different legal approach to regulating rents, however it was underpinned by 

much the same security of tenure regime associated with rent control. The one notable 

“innovation” was the introduction of mandatory grounds for possession which were designed 

to enable a landlord to let premises on a temporary basis.493 The change was initially 

marginal as these grounds were available in limited circumstances (e.g. where the landlord 

gave up residence to let the dwelling) and could only be used where the landlord had given 

advance notice to the tenant at the start of the tenancy.494 As with rent control, the fair rent 

system only applied to unfurnished dwellings. However, in 1974 furnished dwellings were 

brought within its scope.  

 
491 Blake v. The Attorney General [1982] I.R. 117; Re Reference under Article 26 of the Constitution and in 

the Matter of The Housing (Private Rented Dwellings) Bill 1981 [1983] ILRM 246. 
492 J. Wylie, Landlord and Tenant Law (Dublin, 2nd edn, Tottel, 1998) 542-543.  
493 See P. F. Evans, Law of Landlord and Tenant (London, Butterworth, 1974) 298. 
494 The category of mandatory grounds was expanded over time such that in the final version of the Rent 

Acts, half of the grounds were mandatory – although it remained the case that key ‘fault’ based grounds were 

discretionary, see Rent Act 1977, sch. 15 part 2. 
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The fair rent system was supported by a broad political consensus which proved short-

lived.495 Six years after decontrol in the Republic of Ireland, the private rented sector was 

deregulated in Britain. Despite the election of a “radical” conservative government, with 

deep ideological opposition to rent regulation, in 1979, it was only during the third term of 

the Thatcher government (1987-1990) that this radical change materialised.496  

The primary role envisioned for private renting “was very much to do with its immediate 

access characteristics and its ability to facilitate labour mobility”.497 In apparent disregard 

of wider contextual factors, reformers took as the starting assumption the notion that rent 

control or regulation, and the associated security regime, had caused the decline of private 

renting. Within this understanding, it followed that the trigger to revive private renting was 

deregulation of rents, and reduction in legal protections against eviction.498  

Careful to avoid the decontrol scandals of the 1950s and 1960s, the reformers incorporated 

elements of the previous security regime, while also expanding protections against illegal 

eviction.499 Two new tenancies with rents set at the open market rate were introduced. The 

assured tenancy, modelled on the previous regime, and the assured shorthold tenancy (short 

assured tenancy in Scotland), which adopted elements of the previous security regime but 

ultimately represented a major break with that system.500 

 

 

 
495 Rent Bill Deb 5 July 1965, vol 715, col 1181-85. See B. Lund, Housing Politics in the United Kingdom 

(Bristol, Policy Press, 2016) 100. 
496 See P. Kemp, Private Renting in Transition (Coventry, Chartered Institute of Housing, 2004) 52-55. 
497 Department of Environment, Housing: The Government’s Proposals (London, White Paper, Cmnd 214, 

1987). 

2. See P. Kemp, Private Renting in Transition (Coventry, Chartered Institute of Housing, 2004) 55. 
498 ibid 56-57. 
499 ibid 55; Housing Act 1988, ss 27 & 28; Housing (Scotland) Act 1988, ss 36. See S. Bright, Landlord and 

Tenant Law in Context (Oxford, Hart, 2007) 691. 
500 In order to create an assured shorthold, the landlord was initially required to serve additional notice 

informing the tenant at the outset of the tenancy – although this was removed in England in 1996 when the 

assured shorthold was made the default tenancy. Housing Act 1996; s. 96; Department of Environment, Our 

future homes: opportunity, choice, responsibility (London, White Paper, Cmnd 4728, 1995). Although there 

was no similar change in Scotland. See P. Robson, Housing Law in Scotland (Dundee, Dundee University 

Press, 2014) 214-215. 
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Assured tenancy  

The assured tenancy was modelled on the protected tenancy and incorporates many of the 

key legal protections against eviction associated with the previous system. Thus, assured 

tenancies are effectively open ended in nature as any contractual term, or termination right, 

is subject to the statutory security regime.501 As before, a landlord can only end an assured 

tenancy, against the wishes of the tenant, by obtaining a court order which necessitates 

serving appropriate notices.502 Once again, judicial supervision is organised around defined 

grounds for possession, comprising the same essential mix of fault and non-fault grounds. 

The subtle, but highly significant, reform to the security regime was the expansion in the 

range of mandatory grounds for possession, most notable for rent arrears, which had 

consistently been a discretionary ground.503 While a claimant may be eligible for legal aid 

to defend a possession claim, the effect of providing mandatory, rather than discretionary, 

grounds for possession substantially reduces the quality of judicial supervision over 

evictions and rules out the potential of the tenant raising a substantive, rather than procedural, 

defence before the court. Although the court has limited powers to stay or suspend 

proceedings for a short period in the case of exceptional hardship, this does not apply to 

mandatory grounds for possession.504  

Assured shorthold tenancy  

The assured shorthold tenancy adopted key elements of the previous security regime but was 

something radically different from anything that had gone before. As with the previous 

regime, a landlord can only end the assured shorthold, against the wishes of the tenant, by 

serving the appropriate notice and obtaining a court order. Unlike the assured tenancy, which 

may be considered open ended in nature, a statutory minimum term of 6 months applies to 

the shorthold, at the end of which a periodic tenancy may arise on the same terms.  

Although the same grounds for possession that apply to the assured tenancy also apply to 

the assured shorthold, an additional no-fault termination procedure applies to the assured 

 
501 Housing Act 1988, Sch. 4.  
502 Housing Act 1988, ss 5, 7 & Sch. 2.  
503 Housing Act 1988, Sch. 2, Part I, ground 8; See D. Cowan, Housing Law and Policy (Cambridge, CUP, 

2011) 281.  
504 Housing Act 1988, s. 9(6).  
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shorthold.505 Thus, following the expiry of the fixed term, the landlord can terminate the 

tenancy by providing two months’ notice at any time without having to give a reason, 

meaning that, in effect, the grounds for possession are unlimited. 

The landlord must gain a court order to bring the tenancy to an end, but if the landlord uses 

the process under section 21 then the court’s role is procedural. Although there are a number 

of procedural ad hoc requirements which the landlord must satisfy in order to use this 

procedure (e.g. meeting tenancy deposit requirements, initial information) provided 

landlords ‘dot the i's and cross the t's’, as it were, they can be confident of gaining possession. 

To further expedite the ability of the landlord to gain possession, an accelerated possession 

procedure for assured shortholds was introduced which allows the landlord to obtain an order 

for possession without a court hearing, provided no defence was offered by the tenant.506 

Thus, despite the potential availability of legal aid for defending possession proceedings, 

this legal framework effectively limits the potential for a tenant to raise anything other than 

a procedural defence to eviction. The court has a limited discretion to extend the date of 

possession by up to 42 days after the making of the order where the tenant demonstrates 

exceptional hardship e.g. serious medical condition.507 As discussed in chapter eight, the UK 

Supreme Court have refused to subject the mandatory grounds for possession under section 

21 to a proportionality assessment.508 

6.2.3 High and low residential security 

Drawing together the threads of the preceding discussion reveals a number of cross cutting 

themes. The legal protections against eviction which underpinned rent control, and also the 

fair rent system, heralded a high point in residential security in the private rented sector. 

These legal protections were carried forward into subsequent variant systems in both the 

private sector and, in the UK, in the social sector for much of the last century. Judicial 

supervision of eviction, limited grounds for possession and a substantive court role, were so 

 
505 Housing Act 1988, s. 21. 
506 CPR 55, Part II. 
507 Housing Act 1980, s.89(1); Chowdhury and another v Woodman [2012] EWCA Civ 690. 
508 FJM v United Kingdom, App No 76202/16 (ECtHR, 29 November 2018). See M. Vols, 'European Law 

and Evictions: Property, Proportionality and Vulnerable People' (2019) 27(4) European Review of Private 

Law, 719–752; S. Nield and E. Laurie, ‘The private-public divide and horizontality in the English rental 

sector’ [2019] PL 724. 
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deeply entrenched that it is not surprising that they have become associated with the modern 

notion of security of tenure. Decontrol and deregulation marked a radical retrenchment. 

These are both contested terms and are often taken to refer to the withdrawal of the state. 

However, in both cases it is perhaps more accurate to refer to these reforms as redirections 

of law and state resources to promote a market in rented housing through promoting the 

property rights of landlords over most, if not all, other social policies. 

Of course, neither decontrol or deregulation had retroactive effect but nor were existing 

tenancies let alone. Pre-existing tenancies were allowed to retain strong legal protections 

against eviction however the reforms tended to weaken the link between security of tenure 

and legal restrictions on rents in subtle, but significant, ways. As discussed in chapter seven, 

decontrol in the Republic of Ireland allowed landlords to charge higher rents under the “just 

and equitable rent” system. In Great Britain deregulation did not abolish the fair rent system 

for existing tenants but it did allow for inflationary pressures, arising from deregulated rents 

in the private sector, to influence the notion of a “fair rent”. That this would produce rent 

increases was not lost on reformers, indeed this was actively encouraged. Instead of legal 

restrictions on rents, reformers turned to rent subsidy systems to “take the strain” of the rent 

inflation.  

Decontrol and deregulation were primarily forward-looking reforms in that they both spelled 

the end of control and regulation for all new tenancies. In the Republic of Ireland, private 

tenants were left with extremely limited legal protections. Deregulation produced a similar 

outcome in the UK but involved a very different process. In Great Britain, significant legal 

protections against eviction, including judicial supervision of evictions, were retained for 

new tenancies, but the quality of judicial supervision was reduced. The defining features of 

the new system were the introduction of unlimited grounds for possession, the considerable 

expansion in mandatory grounds for possession and the decoupling of strong legal 

protections against eviction from strong controls on rents. In contrast to the high point of 

residential security under rent control and regulation, this new system represented an ultra-

low residential security regime. Beyond guarding against the very worst abuses, in most 

other respects the legal protections against eviction had been rearranged to the extent that, 

rather than protecting tenants, they primarily served to expedite the landlord’s right to 

possession.  
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6.3 National reforms of security of tenure 

The post-1998 national reforms of renting law tended to extend various legal protections for 

tenants. Yet at the same time, as discussed in chapter five, there was strong continuity in the 

housing politics, and dominant policies, at the heart of each of these reforms. This tension 

between change and continuity may be resolved through comparative analysis of key aspects 

of the treatment of security of tenure in these reforms. In order to set the scene for the analysis 

of the national reforms, it is necessary to outline how the removal, or watering down, of legal 

protections against eviction has contributed to the emergence of significant social problems 

associated with eviction.  

The extremely limited legal protections against eviction associated with the ultra-low 

residential security regime, have, by design, greatly facilitated de jure evictions, but they 

also have facilitated, what may be referred to as, de facto evictions. A recurring feature of 

the ultra-low residential security regime has been how at the end of the contractual period 

agreed, the tenant effectively has no right to remain and thus it is “cheaper and easier” for 

the landlord “to simply wait for a tenant’s right to occupy to come to an end”.509 This means 

it is often unnecessary for the landlord to seek possession, and thereby bring about a de jure 

eviction. The result is that official statistics on eviction cases may considerably understate 

the number of evictions actually taking place.510  

Nevertheless, the available statistics on evictions indicate that there have been remarkable 

increases in the numbers of evictions in the private rented sector in parts of the UK and the 

Republic of Ireland – particularly in the wake of the financial crisis.511 The scale of the 

increases were particularly stark in the Republic of Ireland where between 2010-2015 

 
509 N. Pleace and C. Hunter, ‘Evictions in the UK: Causes, consequences and management’ in P. Kenna (ed.) 

Loss of Homes and Evictions across Europe (Cheltenham, Edward Elgar, 2018) 335-340. 
510 P. Kenna, L. Benjaminsen, V. Busch-Geertsema and S. Nasarre-Aznar, ‘Pilot project – Promoting 

protection of the right to housing – Homelessness prevention in the context of evictions VT/2013/056’ 

(Luxembourg, Publications Office of the European Union, 2016) 20. 
511 N. Pleace and C. Hunter, ‘Evictions in the UK: Causes, consequences and management’ in P. Kenna (ed.) 

Loss of Homes and Evictions across Europe (Cheltenham, Edward Elgar, 2018) 335-340; P. Kenna, 

‘Evictions in Ireland’ in P. Kenna (ed.) Loss of Homes and Evictions across Europe (Cheltenham, Edward 

Elgar, 2018) 173-180. 
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“eviction related cases increased six-fold… while illegal evictions quadrupled”.512 There 

were broad increases in eviction claims in England and Wales during the same period.513 In 

Scotland eviction claims remained fairly constant during this time.514 Data is limited In 

Northern Ireland, but there were sharp increases in eviction claims in the years following the 

financial crisis.515 

A number of, so called, “risk factors” for eviction have been identified across the UK and 

the Republic of Ireland. Although there are local variations, evictions tend to be associated 

with loss of income and rent levels that present a high housing cost burden to lower and 

middle income households.516 As noted at the outset of this chapter, an eviction represents 

the most extreme interference with the tenant’s home, and often has disastrous, and wide 

ranging, social impacts.517 Indeed, across the UK and the Republic of Ireland, the ending of 

a private tenancy “has become a major pathway into homelessness”.518 Although some have 

pointed out that the links between eviction and homelessness are not clear because welfare 

systems operate to “counteract poverty and to prevent homelessness”,519 there are glaring 

inadequacies in these regimes which exclude many households.520 Furthermore, the ability 

 
512 P. Kenna, ‘Evictions in Ireland’ in P. Kenna (ed.) Loss of Homes and Evictions across Europe 

(Cheltenham, Edward Elgar, 2018) 173-178. 

513 Ministry of Justice, Mortgage and Landlord Possession Statistics in England and Wales, January to 

March 2017 (Provisional) (London, Ministry of Justice, 2017a). 
514 Scottish Government, Civil justice statistics in Scotland 2015-2016 (Edinburgh, Scottish Government, 

2017). 

515 Department of Justice (Northern Ireland), County Court Bulletin October to December 2016: Research 

and Statistical Bulletin 05/2017 Provisional quarterly figures (Belfast, Department of Justice, 2017). 
516 N. Pleace and C. Hunter, ‘Evictions in the UK: Causes, consequences and management’ in P. Kenna (ed.) 

Loss of Homes and Evictions across Europe (Cheltenham, Edward Elgar, 2018) 335-340. 
517 P. Kenna, ‘Introduction’ in P. Kenna (ed.) Loss of Homes and Evictions across Europe (Cheltenham, 

Edward Elgar, 2018) 7-10; M. Desmond, Evicted: Poverty and Profit in the American City (London, 

Penguin, 2017). 
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(Luxembourg, Publications Office of the European Union, 2016) 8; P. Kenna, ‘Evictions in Ireland’ in P. 

Kenna (ed.) Loss of Homes and Evictions across Europe (Cheltenham, Edward Elgar, 2018) 169-171.  
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of these systems to prevent evictions leading to homelessness has been substantially limited 

by austerity and “welfare reform” programmes that have involved extensive cuts to local 

authority housing budgets.521 One of the most alarming developments in recent years has 

been the sharp increase in the number of homeless people who have died in England and 

Wales. Between 2013 and 2018, the estimated number of deaths among homeless people has 

increased by over 50%.522 

The scale of the social problems associated with the ultra-low residential security model 

made reforming security of tenure for private tenants a central policy of the governments of 

the Republic of Ireland, Northern Ireland, Scotland and Wales.523 Despite the appearance of 

change, it is apparent that there is strong continuity in the housing politics, and dominant 

policies, at the heart of each of these reforms. This section seeks to resolve the tension 

between change and continuity through comparative analysis of the treatment of security of 

tenure in these reforms.  

6.3.1 ‘Rolling’ security in the Republic of Ireland 

The sustained resurgence in private renting, and rents, in Dublin, during the 1990s exposed 

the extremely limited legal protections against eviction available to private tenants following 

decontrol and led to the “most comprehensive reform of the residential renting in Ireland in 

almost 150 years”.524 Extending security of tenure was the “first term of reference”, yet it 

 
521 Between 2010- 2018, the amount of English local authorities spending on planning, development and 

housing services fell by more than 50% in real terms. See T. Harris, L. Hodge and D. Phillips, English local 

government funding: trends and challenges in 2019 and beyond’ (London, Institute for Fiscal Studies, 2019) 

7.  
522 Office for National Statistics, Deaths of homeless people in England and Wales: 2018 (London, ONS, 

2019) 4. 
523 That similar reform did not materialise in England was explained in chapter four by reference to political 

factors.  
524 Dáil Éireann, Vol. 568 Col. 1143, June 17, 2003; U. Cassidy & J, Ring, Landlord & Tenant Law: The 

Residential Sector (Dublin, Round Hall, 2010) 127-128. See L. Farrell, Residential Tenancies (Dublin, 

Bloomsbury Professional, 2018).   
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proved to be the most divisive issue, splitting the Commission along familiar class lines.525 

The resulting security regime has been characterised as being of “stunning complexity”.526  

A defining feature of this regime, and a source of much of the complexity, is that legal 

protections against eviction vary according to the duration of the tenancy, with 6 months 

operating as the bright line separating “general tenancies”, subject to limited legal 

protections, from “Part 4 tenancies” – which attract further legal protections. The security 

regime draws on, and adapts, some of the legal protections against eviction associated with 

rent control but it also has some novel features.  

Following the global financial crisis in 2008, sustained & acute rent increases re-occurred 

during the late 2010s. While policy makers sought to reign in runaway rents, legal 

protections against eviction were also extended. Despite these efforts, the security regime 

has come under considerable pressure in recent years and various gaps have been exposed, 

to the point that the regulatory framework has been described as being in a state of “crisis”.527  

The Residential Tenancies Act 2004  

The security regime outlined in the RTA 2004 drew on elements of the pre-existing security 

regime that underpinned control but ultimately broke new ground in outlining a novel 

security regime. Rather than returning to open ended tenancies, the Residential Tenancies 

Act 2004 allows a degree of latitude to parties in setting the term of the tenancy, whether 

fixed term or periodic, as well as termination rights. However, any such agreement is subject 

to the overarching statutory framework that is supervised by a specialist quasi-tribunal, the 

Residential Tenancy Board, as discussed below.528  

 
525 Government of Ireland, Report of the Commission (Dublin, Stationary Office, 2000) 154-158; U. Cassidy 

& J, Ring, Landlord & Tenant Law: The Residential Sector (Dublin, Round Hall, 2010) 127-128; A. Ryall, 

'Regulating Residential Tenancies in Ireland: Rights, Responsibilities and Enforcement' In N. Hopkins 

(ed) Modern Studies in Property Law Vol 7 (Oxford, Hart Publishing, 2013) 62-66. 
526 A. Ryall, ‘Reform of residential tenancy law long overdue’ (Irish Times, 20 Sept 2012) 

https://www.irishtimes.com/life-and-style/homes-and-property/reform-of-residential-tenancy-law-long-

overdue-1.534689 (accessed 30 November 2019); A. Ryall, 'Regulating Residential Tenancies in Ireland: 

Rights, Responsibilities and Enforcement' In N. Hopkins (ed) Modern Studies in Property Law Vol 7 

(Oxford, Hart Publishing, 2013) 62. 
527 ibid. 
528 RTA 2004, Part 8. McCabe v Co-operative Housing Ireland TR1016-002012 / Case Ref No: 0816-28423, 

November 18, 2016. 
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Relative notice periods  

The statutory framework provides that ending a tenancy requires service of a valid notice of 

termination. In all cases, notice must be served in writing and the appropriate statutory notice 

period must be provided.529 In general, the longer the duration of a tenancy, the more notice 

that is required – although shorter notice periods apply in the case of a serious breach.530 For 

tenants, the required notice period which must be provided can vary from 28 days, where the 

tenancy is for less than 6 months, to up to 112 days, where the tenancy is for 8 years or 

longer. For the landlord, the notice period ranges from 28 days, where the tenancy is for less 

than 6 months, to up to 224 days, where the tenancy is for 8 years or longer.531  

Part 4 – tenancies  

Although these legal protections apply to all tenancies, additional legal protections apply to 

tenancies which last for 6 months, so called, Part 4 tenancies. To qualify, the tenancy must 

accumulate a continuous period of 6 months and must not be in an excluded category.532 

Some flexibility is allowed the tenant in accumulating a continuous period of 6 months. A 

series of short tenancies would be sufficient while time spent in occupation under a licence 

may also be counted provided the occupier can establish a tenancy during the 6-month 

period. 533  Much like the old system of rent control, a Part 4 tenancy, once established by 

one tenant, applies to the dwelling as a whole. Thus, other occupiers, once they meet the 

qualifying conditions, can rely on their Part 4 security rights.534 

Grounds for termination 

The main additional legal protection that applies to the Part 4 tenancy is that during the 

statutory cycle (6 years), the tenancy can only be terminated by the landlord on one of six 

grounds including breach of obligation, where the dwelling is required for sale, 

 
529 RTA 2004, s. 62. 
530 RTA 2004, s. 66, Table 2.  
531 RTA 2004, s.66. 
532 RTA 2004, s. 25(4)(b). Excluded arrangements include tenancies where the landlord is in residence in a 

connected building, student accommodation, tenancies connected with employment. 
533 RTA 2004, s.31. 
534 RTA 2004, s. 49(2), 50(2)-(3); U. Cassidy & J, Ring, Landlord & Tenant Law: The Residential Sector 

(Dublin, Round Hall, 2010) 127-128. A licensee of a tenant or multiple tenant may request the landlord to 

allow them to become a tenant of the dwelling and the landlord may not unreasonably refuse such a request. 
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refurbishment, or for the landlord’s use, as well as where there is change of use, and finally 

where the dwelling is no longer suitable.535 At the end of a statutory cycle of a Part 4 tenancy, 

the landlord may terminate the tenancy on unlimited grounds. However, if the landlord does 

not serve a valid notice of termination at the end of the cycle, then the tenancy will 

automatically roll forward becoming a further Part 4 tenancy for a further 5 and half year 

cycle – which itself is renewable.536  

To rely on the fault-based grounds, the party at fault must be given a reasonable opportunity 

to remedy the breach, except where there is serious anti-social behaviour.537 In the case of 

rent arrears, a more complex system also encourages forbearance. The landlord is required 

to serve three separate notices – the initial notice of arrears, which must give the tenant time 

to remedy the breach, a further notice warning that rent is due which provides 14 days to pay 

the arrears, and finally, after those 14 days have expired, the notice to terminate.538 Failure 

to demonstrate appropriate forbearance may invalidate a notice of termination. Where a 

tenant has left their home upon receipt of such a notice, this may constitute a wrongful 

termination allowing the Residential Tenancies Board to reinstate the tenant and or award 

damages. 

Further legal protection against eviction is provided by the succession rights provided to 

tenants during the statutory cycle.539 Although death of the tenant will generally cause the 

tenancy (including a Part 4 tenancy) to terminate, a tenant’s spouse,540 cohabitant,541 child 

or parent, may inherit the tenancy where they resided at the dwelling, and elect in writing to 

succeed.542 Notably, there is no limit on the number of successions, although the significance 

 
535 RTA s.34, paras 1-6.  
536 RTA 2004, ss 41, 43. 
537 RTA 2004, s. 67(1)(2)(3); Canty v PRTB [2007] IEHC 243, p. 24; RTA 2004, s. 35(1)(2); RTA 2004, s. 

17(1)(a)(b)(c); U. Cassidy & J, Ring, Landlord & Tenant Law: The Residential Sector (Dublin, Round Hall, 

2010) paras 164-166. 
538 Canty v PRTB [2007] IEHC 243, 23-24. 
539 RTA 2004, s. 39. Additional restrictions apply in relation to succession of tenancies granted by approved 

housing bodies.  
540 RTA 2004, s. 39(3)(a)(i). Including civil partner under the Civil Partnership and Certain Rights and 

Obligations of Cohabitants Act 2010. 
541 RTA 2004, s. 39(3)(a)(ii). Cohabitant is set out in the Civil Partnership and Certain Rights and 

Obligations of Cohabitants Act 2010, s. 172. The cohabitant must have lived in the dwelling for at least 6 

months prior to the tenant’s death. 
542 RTA 2004, s. 39(3). 
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of this is reduced by the fact that general security under that regime is limited by the statutory 

cycle.543  

Supervision of the ending of a tenancy  

As with previous statutory security regimes, supervision of the ending of the tenancy is a 

central feature of the new regime. Disputes over termination are heard by the Residential 

Tenancies Board which offers a range of dispute resolution mechanisms, formal and 

informal, at low cost (€25 online). Either party may retain legal representation although legal 

aid is strictly controlled by both a means and a merits test.544 The Board has relatively wide 

powers to reinstate tenants, or award compensation, where an illegal eviction takes place e.g. 

where a landlord relies on an invalid notice of termination or fails to serve a notice at all but 

seeks to exercise self-help.545 However, it is important to note that the role of the dispute 

resolution body, whether a Tribunal or adjudicator, is procedural in nature. Where the ground 

for termination has been established, and the statutory termination process appropriately 

followed, then the decision maker must make a determination order in favour of the landlord. 

The decisions of the Board may be appealed to the High Court on a point of law, but the 

civil court’s role is generally restricted to enforcing determination orders and supervising 

any possession proceedings that follow termination. The extension of the Board’s 

jurisdiction over social, though not public, tenancies, in 2015, has raised questions over the 

procedural role of the Board’s Tribunals in resolving termination applications. In response 

to such questions, the Tribunal determined that it is an “organ of the State”, but it did not 

accept that it acts as a court for the purposes of Article 8 of the ECHR. Rather, the Tribunal 

determined that its role was limited to interpreting the Tribunal’s functions under the 

Residential Tenancies Act 2004-2015 and that it cannot consider the proportionality of 

making a determination order.546 

 
543 RTA 2004, s. 39(5).  
544 Free Legal Aid Clinic, Landlord and Tenant basic rights and duties (Dublin, FLAC, 2014) 18-19.  
545 RTA 2004, s.74(1); RTA 2004, ss 115, 118; See U. Cassidy & J, Ring, Landlord & Tenant Law: The 

Residential Sector (Dublin, Round Hall, 2010) 190-196 
546 McCabe v Co-operative Housing Ireland TR1016-002012 / Case Ref No: 0816-28423. 
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6.3.2 Open ended tenancies in Scotland  

The revival of private renting in Scotland in the two decades since devolution challenged the 

notion, deeply associated with deregulation of renting, that private renting was a sector for 

transitional households.547 Increasing numbers of Scottish households were making homes 

in the private rented sector over the longer term.548 For such households, the low security 

model, providing for “no fault” evictions, could present a source of substantial anxiety.549  

During the reform process, the security provisions were amongst the most heavily contested, 

generating considerable disagreements and compromises.550 The resulting security regime 

draws on, and adapts, the main legal protections against eviction associated with the control 

and regulation system, but has also introduced some novel features. As a result of sharp 

increases in private rents in Scotland during the mid-2010s, a system of rent regulation was 

introduced – alongside the security regime. This has increased the significance of the legal 

protections against eviction introduced by the new regime. 

Open ended tenancies  

The security regime introduced by the private residential tenancy closely resembles the 

security regime of the assured tenancy, but there are some notable differences. The new 

regime is centred on tenancies that are open ended in nature and which do not come with an 

initial term. The requirement of an initial term was only dropped at the 11th hour, in response 

to concerns that it was unduly restrictive on tenants, particularly for tenants trapped in an 

abusive relationship.551 As with the assured tenancy, the new regime provides tenants with 

 
547 Scottish Government, Report of the Review of the Private Rented Sector Tenancy Regime (Edinburgh, 

Scottish Government, 2014) 2-5. See P. Robson and M. Combe, Residential Tenancies (Edinburgh, 4th edn, 

Thomson Reuters, 2019) 26-35. 
548 Scottish Government, Second Consultation on a New Tenancy for the Private Sector (Edinburgh, Scottish 

Government, 2015) 13. 
549 Scottish Government, Consultation on a New Tenancy for the Private Sector (Edinburgh, Scottish 

Government, 2015) 4-5; Scottish Government, Report of the Review of the Private Rented Sector Tenancy 

Regime (Edinburgh, Scottish Government, 2014) 1. 
550 K. Berry and S. Harvie-Clark, Private Housing (Tenancies) (Scotland) Bill (Edinburgh, Scottish 

Parliament SPICe Briefing, 2015) 22-26.  
551 Scottish Parliament, Infrastructure and Capital Investment Committee, Stage 1 Report on the Private 

Housing (Tenancies) (Scotland) Bill (Edinburgh, Scottish Parliament, 2016) 20-23. See P. Robson and M. 

Combe, Residential Tenancies (Edinburgh, 4th edn, Thomson Reuters, 2019) 49.  
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limited succession rights. A tenant who wishes to succeed must have given written notice, 

prior to the death of the tenant, and must have been living in the dwelling at the time.552 

Relative notice periods  

It remains the case that to terminate a tenancy, the landlord or tenant must follow a statutory 

termination process.553 This requires service of a notice to leave in prescribed form.554 A 

tenant may end the tenancy at any stage by providing 28 days written notice, freely given, 

to the landlord.555 The landlord is required to provide the tenant with a notice period of either 

28 or 84 days – depending on the duration of the tenancy, and the ground on which 

possession is sought.556 The shorter period applies where the tenancy is in duration for six 

months or less, while the longer period applies to longer tenancies. The shorter notice period 

also applies where the landlord seeks possession on certain fault-based grounds, but in all 

other cases the duration of the tenancy determines the notice period.557 

Supervision of the ending of a tenancy  

As with previous statutory security regimes, judicial supervision of the ending of the tenancy 

is a central feature of the new regime, although in several respects the new regime marks a 

“radical break with previous approaches”.558 This judicial function is performed by the 

Housing and Property Chamber of the First-tier Tribunal which acts as a specialist dispute 

resolution body.559 The Chamber acts as a branch of the civil courts and does not provide in-

house alternative dispute resolution mechanisms but can make the parties aware of the 

 
552 Private Housing (Tenancies) (Scotland) Act 2016, ss.68-69. Where the partner wishing to succeed was not 

married or in a civil partnership with the tenant, a residence qualification of 12 months applies.  If there is no 

partner, then family members, or careers, may also succeed provided they are over 16 years old and meet the 

residence qualification (12 months) 
553 Private Housing (Tenancies) (Scotland) Act 2016, s. 54. 
554 Private Housing (Tenancies) (Scotland) Act 2016, s. 62. 
555 Private Housing (Tenancies) (Scotland) Act 2016, ss 48, 49(2). 
556 Private Housing (Tenancies) (Scotland) Act 2016, s. 52(4). Allow the Tribunal has discretion to accept an 

application for eviction even though the requirements have not been complied with. 
557 Private Housing (Tenancies) (Scotland) Act 2016, s. 54. These include failure to occupy as only or 

principal home, breach of tenancy agreement; rent arrears for three or more consecutive months; relevant 

criminal conviction; relevant anti-social behaviour; or association with a person who has a relevant 

conviction or has engaged in relevant anti-social behaviour. 
558 P. Robson and M. Combe, Residential Tenancies (Edinburgh, 4th edn, Thomson Reuters, 2019) 33. 
559 The First-tier Tribunal for Scotland Housing and Property Chamber (Procedure) Regulations 2017. 
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availability of mediation at any point in the proceedings. There is no cost to making an 

application to the Tribunal and parties are free to arrange legal representation. Legal aid is 

available – although it remains subject to a means test. A landlord may apply to the Tribunal 

for an eviction order after a notice to leave has been served but the tenant remains in 

occupation.560 The application must be timely, that is, made within 6 months of expiry of 

the notice.561  

As with the assured tenancy regime, the landlord may only apply for eviction on one or more 

of 18 grounds for possession.562 Once again, the ground on which eviction is sought 

determines the role of the Tribunal. However, unlike the previous approach which outlined 

a straightforward mandatory – discretionary distinction, the approach taken in the new 

regime outlines a spectrum, ranging from full mandatory grounds, to mandatory grounds 

which allow the court a discretion to allow out of time applications, through discretionary 

grounds, which only allow the court a limited discretionary, to fully discretionary grounds, 

that allow the court a wide discretion (i.e. only award possession where it is reasonable to 

do so).563 

The first seven grounds are grouped together in part 1 under the broad heading of “where 

the dwelling is required for another purpose”. This includes where the dwelling is required 

for sale,564 substantial refurbishment, landlords own use. These are all mandatory in nature 

except where the landlord requires the dwelling for a family member, in which case the 

Tribunal must consider it reasonable to make the order.565 Two grounds relating to the 

“tenant’s status” are outlined in part 2. The first of these is where the letting was tied to 

employment which has ceased. In such cases the ground is mandatory if the application for 

eviction is made within 12 months of the ending of employment, and discretionary if the 

application is made after that. The second is in the case of the letting of supported 

accommodation where the need has ceased – which is a discretionary ground.  

 
560 Private Housing (Tenancies) (Scotland) Act 2016, s. 51 
561 Private Housing (Tenancies) (Scotland) Act 2016, s. 55. 
562 Private Housing (Tenancies) (Scotland) Act 2016, s. 44. 
563 K. Berry and S. Harvie-Clark, Private Housing (Tenancies) (Scotland) Bill (Edinburgh, Scottish 

Parliament SPICe Briefing, 2015) 22-26. 
564 Private Housing (Tenancies) (Scotland) Act 2016, s. 45. The buyer must inform the tenant. See Housing 

(Scotland) Act 1987, s. 328. 
565 Private Housing (Tenancies) (Scotland) Act 2016, Sch. 3, Part 1, grounds 1-7. 
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The third part, titled “tenant’s conduct” outlines five fault-based grounds, such as conviction 

of a relevant offence/anti-social behaviour which, as discussed, comprise a mix of 

discretionary and mandatory grounds. It is important to note that general breaches constitute 

a discretionary ground for possession in the same way as before, thereby encouraging 

forbearance on the part of the landlord. However, rent arrears has a mandatory and 

discretionary strand. The distinction depends on the amount of rent arrears outstanding. Rent 

arrears is a mandatory ground if, for three or more months, the tenant has been continuously 

in arrears, and on the day the case is heard, at least one month’s rent is outstanding, and this 

is not attributable to a failure in the payment of a housing benefit. The same ground is 

discretionary however if the same arrears occur but, the arrears amount to less than one 

month’s rent on the day of the hearing. In such cases, the Tribunal must be satisfied that it 

is reasonable to make the order. In deciding this, the Tribunal is required to consider whether 

the tenant being in arrears is attributable to a failure in the payment of a relevant payment 

e.g. housing benefit. 

Finally, part 4 outlines three grounds under the heading of ‘legal impediment to let 

continuing’. These grounds include where the landlord’s registration with the local authority 

has been refused or revoked or a licence to operate a House in Multiple Occupation has been 

revoked, or where an overcrowding statutory notice has been served on the landlord in 

respect of the dwelling. In each case, the ground is discretionary.566 

Where a tenant considers that the landlord gained possession by misleading either the tenant 

into moving out,567 or the Tribunal into issuing an eviction order, they may apply to the 

Tribunal for a wrongful-termination order.568 The key factor will be whether the landlord 

genuinely intended to use the property in the way that the eviction ground required.569 Where 

the application is successful, the Tribunal may award the tenant compensation equivalent to 

six months’ rent570 and must provide the local authority with a copy of the order.571 This 

 
566 These include where the landlord’s registration or HMO licence is revoked, or an overcrowding notice has 

been served. 
567 Private Housing (Tenancies) (Scotland) Act 2016, s. 57. 
568 Private Housing (Tenancies) (Scotland) Act 2016, s. 58. 
569 Scottish Government, Private Housing (Tenancies) (Scotland) Act 2016 Explanatory Notes (Edinburgh, 

Scottish Government, 2016) para 90. 
570 Private Housing (Tenancies) (Scotland) Act 2016, s. 59. 
571 Private Housing (Tenancies) (Scotland) Act 2016, s. 60.  
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legal protection operates alongside the pre-existing protections against illegal eviction, 

which were discussed earlier. 

Requirement to notify the local authority of possession proceedings  

A final legal protection which distinguishes the Scottish regime is the requirement that 

before submitting an application to the Tribunal for an eviction order, a landlord must inform 

the local authority of their intention to apply.572 This requirement was introduced in 2003 in 

order to ensure that the local authority have sufficient warning of any action as the tenants 

may be at risk of homelessness.573 It also acts as a trigger for intervention by the local 

authority to prevent subsequent homelessness and/or to ensure that subsequent homelessness 

is planned for. Upon receiving notice, the authority may take a variety of actions including 

visiting the household to gather information, providing the household with information and 

advice on tenants’ rights, signposting the household to housing advice bodies and providing 

loans to help the household clear arrears. The authority may, if it deems it appropriate, also 

intervene with the landlord to explore whether mediation may prevent eviction.574 

6.3.3 ‘Consumerist’ security in Wales 

The most distinctive reforms of renting law in the post-1998 period have arguably been the 

Welsh ‘consumerist’ guided proposals. As discussed in chapter four, the proposals seek to 

change the very basis of the law as well as the terminology. Instead of tenancies, there are 

‘occupation contracts’, and instead of landlords and tenants there are landlords and ‘contract 

holders’. Despite, on the face of it, introducing a more distinctive regime, with new 

terminology, ultimately the proposals to reform the balance of rights and obligations of the 

parties, as will be explained, are not a source of substantial legal difference. 

The residential security regime, introduced by the Housing Act 1988, applied equally to the 

private rented sector in Wales and thus set the legal context for the recent reforms. Although 

reformers recognised the assured shorthold regime could produce “considerable inequality 

and unfairness”, the systemic inequality produced by the extremely limited legal protections 

 
572 Private Housing (Tenancies) (Scotland) Act 2016, s. 56. 
573 Scottish Government, Consultation Paper: Homelessness etc (Scotland) Act 2003: Implementation of 

Section 11 (Edinburgh, Scottish Government, 2006) para 13. 
574 ibid paras 19, 21-22. 
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against eviction were not a motivating factor behind reform.575 Instead, reformers viewed 

the complexity of the law as the more pressing problem because it undermined the 

‘efficiency’ of the sector and inhibited household mobility.576  

Extending tenant protections was seen as being of lesser importance than “creating those 

market conditions in which landlords choose to rent long term”.577 Thus, the Welsh reforms, 

which were highly technically distinctive, essentially adopted the assured shorthold as the 

model for the “standard contract” in the private rented sector. This proposal has not yet been 

implemented (2019). Growing concerns over the use of, so called, ‘no fault’ evictions has 

led the Welsh government to consider amending this, as yet, unimplemented system to 

extend legal protections against eviction, mainly by extending the notice period.578  

Occupation contracts  

The Renting Homes (Wales) Act 2016 proposes two occupation contracts, the standard 

contract, which is modelled on the assured shorthold, and the secure contract, which is 

modelled on the secure tenancy. The landlord is free to use either contract but would be 

expected to use standard contracts, and so the standard contract is the focus of the following 

discussion. The new regime distinguishes between fixed term standard contracts and 

periodic standard contracts. As with the AST, at the end of a fixed term standard contract 

the occupier will automatically be granted a new periodic standard contract if they remain 

in occupation on the same terms as to the previous fixed term contract.579 Despite the 

‘consumerist’ ideals guiding the new Act, the rules governing termination and possession 

orders are complex and spread across different parts of the Act. The following account does 

not seek to present an exhaustive account of the Act but rather seeks to identify key features 

 
575 Welsh Government, Renting Homes: A better way for Wales (Cardiff, Welsh Government, 2013) 19. 
576 Welsh Government, Homes for Wales, A White Paper for Better Lives and Communities (Cardiff, Welsh 

Government, 2012) 34- 35. See supporting statement of Lesley Griffiths, Welsh Assembly Deb, 10 February 

2015 available at http://www.assembly.wales/en/bus-

home/pages/rop.aspx?meetingid=3107&language=en&assembly=4&c=Record%20of%20Proceedings#1998

63 (last accessed 30 November 2019). 
577 Law Commission (E&W), Renting Homes in Wales (London, Stationary Office, Law Com No 337, 2013) 

para 2.34. 
578 Welsh Government, Increasing the minimum notice period for a ‘no fault eviction’ (Cardiff, Welsh 

Government, 2019) 4-5. 
579 Renting Homes (Wales) Act 2016, s. 184. 

http://www.assembly.wales/en/bus-home/pages/rop.aspx?meetingid=3107&language=en&assembly=4&c=Record%20of%20Proceedings#199863
http://www.assembly.wales/en/bus-home/pages/rop.aspx?meetingid=3107&language=en&assembly=4&c=Record%20of%20Proceedings#199863
http://www.assembly.wales/en/bus-home/pages/rop.aspx?meetingid=3107&language=en&assembly=4&c=Record%20of%20Proceedings#199863
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of the security of tenure regime in order to assess the nature of the change that this reforms 

heralds. 

Initial term 

The standard contract resembles the assured shorthold in that it provides tenants with 

extended protection for a 6 month period. This is achieved by preventing a landlord from 

issuing the two month notice to seek possession for four months from the commencement of 

the tenancy.580 Although the Law Commission was instructed not to alter the essential 

balance of rights and obligations under the existing law, they nonetheless proposed “tidying 

up” some areas that altered that balance. It was proposed that the 6 month fixed period 

associated with assured shorthold should be abolished. Reformers took the view that this 

feature offered no real protection to tenants when its abolition would make the regime more 

flexible.581 At a late stage, the Welsh government rejected the proposal on the basis that it 

could place “vulnerable” households at greater risk, create a race to the bottom, and put 

Wales “significantly” out of step with England and Scotland.582  

Notices  

To bring a tenancy to an end, a landlord is required to give a notice to the tenant.583 Where 

the landlord is seeking to rely on a notice only ground for possession, they must provide the 

tenant with at least 2 months’ notice.584 Where the landlord seeks to bring a possession claim 

for any other reason, they must first issue the tenant with a ‘possession notice’.585 The 

possession notice must include details of the ground, the landlord’s intention to make a 

possession claim, and the date after which the landlord can make this claim.586 

 

 
580 Renting Homes (Wales) Act 2016, ss 175, 185(2), 196. Schedule 9 to the Act exempts some types of 

contract.  
581 National Assembly for Wales, Renting Homes Wales Bill Explanatory Memorandum (Cardiff, National 

Assembly for Wales, 2015) para 89. 
582 National Assembly for Wales, Renting Homes (Wales) Bill: Stage 1 Committee Report (Cardiff, National 

Assembly for Wales, 2015) 5. 
583 Renting Homes (Wales) Act 2016, s. 149. 
584 Renting Homes (Wales) Act 2016, ss 173, 194, 186. 
585 Renting Homes (Wales) Act 2016, s. 149. 
586 Renting Homes (Wales) Act 2016, s. 150.  
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Supervision of the ending of a tenancy  

In line with the previous approaches, the new Act provides the court with a supervisory role 

over terminations and possession applications. In order to bring a standard contract to an 

end, against the wishes of the ‘contract holder’, the landlord must obtain a court order. 

Attempting to gain possession through self-help, harassment of the occupier, or the 

withholding of services, remains a criminal offence.587 The role of the court varies depending 

on the nature of the standard contract, whether it is fixed term or periodic, and also depending 

on the ground on which the landlord seeks to terminate the tenancy and seek possession. 

Grounds for possession 

As with previous regimes, the new Act provides for specific grounds on which the landlord 

can seek to bring the occupation contract to an end. These include the usual ‘fault’ based 

grounds (breach of contract, serious rent arrears)588 as well as estate management grounds, 

which include redevelopment of the property, under occupation, as well as other special 

accommodation grounds.589 Mirroring the assured shorthold, the new Act does not limit the 

grounds on which the landlord can bring the occupation contract to an end. Thus, after the 

initial 6 months’ period has come to an end the landlord can bring the occupation contract 

to an end, without giving a reason.590 

Role of the court  

The new Act follows the model of the assured shorthold in that it provides discretionary 

grounds, on which the court has discretion over whether to order possession, and absolute 

grounds, on which the court must make a possession order if the relevant requirements are 

made out.591 Taking discretionary grounds first, where a landlord seeks possession based on 

breach of contract, the court may not make an order for possession unless it considers it 

reasonable to do so.592 A novel feature of the new Act is that the court has been provided 

 
587 Protection from Eviction Act 1977, s.1. 
588 Renting Homes (Wales) Act 2016, ss 157 (breach), 181 (arrears). 
589 Renting Homes (Wales) Act 2016, s. 160. 
590 Renting Homes (Wales) Act 2016, ss 173; 194; 186. 
591 Renting Homes (Wales) Act 2016, ss 204. The court may not consider a possession claim if the landlord 

has not complied with their obligations to provide tenants with a written statement of terms, although the 

court may dispense with this requirement if it “considers it reasonable” to do so. 
592 Renting Homes (Wales) Act 2016, s s.209. 
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with a structured discretion to considering the reasonableness of ordering possession. The 

court is required to consider a number of factors, but no one factor should be given more 

weight than another. These include “amongst other things”, the nature of the breach, any 

remedying actions, the likelihood of the tenant complying with ameliorative terms, the effect 

of the order on the occupants, the landlord, and other occupiers in the vicinity, the likelihood 

of the occupant gaining assistance under homelessness provisions.593 The estate 

management grounds are also discretionary in nature.594 In this case, the court may not order 

possession unless it is reasonable to do so and it is satisfied that the occupier has been 

provided with suitable alternative accommodation.595  

Much like the assured shorthold, the new Act provides that the notice only ground for 

possession is mandatory in nature.596 Thus, once the court is satisfied that the ground has 

been made out then it must order possession. The only occasion on which the court may 

refuse an order is if possession is sought as part of a retaliatory eviction to avoid an obligation 

to repair the property.597 Retaliatory eviction is defined narrowly to include a situation where 

the contract holder has enforced, or relied on, the landlord’s obligations to ensure the 

property is habitable and kept in good repair, and the landlord has responded by seeking 

possession in order to avoid complying with those obligations.598 Finally, alongside the 

notice only ground, serious rent arrears (i.e. at least 2 months arrears) is also a mandatory 

ground for possession.599 

6.3.4 The PTO regime in Northern Ireland  

The resurgence in private renting exposed more households to a legal and regulatory 

framework that was described as “complex”, “cumbersome and outdated”.600 In this 

framework, the main legal distinction was between controlled tenancies, governed by the 

Rent (Northern Ireland) Order 1978, a descendant of the Rent Acts, which provided tenants 

 
593 Renting Homes (Wales) Act 2016, Schedule 10. 
594 Renting Homes (Wales) Act 2016, ss.209. 
595 Renting Homes (Wales) Act 2016, Schedule 11. 
596 Renting Homes (Wales) Act 2016, ss 215. 
597 Renting Homes (Wales) Act 2016, s. 217. 
598 Renting Homes (Wales) Act 2016, s. 217(3). 
599 Renting Homes (Wales) Act 2016, s. 216. 
600 Department of Social Development/Northern Ireland Housing Executive, Renting Privately - A Strategic 

Framework (Belfast, NIHE, 2004) 6-7. 
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with the strong legal protections against eviction,601 and uncontrolled tenancies, which were 

excluded from control (e.g. furnished lettings), effectively unregulated, and which provided 

tenants with limited protections against eviction.602  

Control generally applied to older unfurnished properties and as such most of the new 

tenancies were uncontrolled and thus tenants had few legal protections against eviction. As 

discussed in chapter five, reformers sought to reform security of tenure for private tenants in 

order to “reduce inequities between tenure types,”, simplify and clarify, the law and 

ultimately promote a market in rented housing.603 The resulting Private Tenancies Order 

(Northern Ireland) (PTO) 2006 took a mixed approach in that it extended legal protections 

against eviction in some cases, but in other instances, existing protections were reduced or 

removed.  

PTO tenancies  

The PTO altered the overall balance of rights and obligations in the private rented sector by 

reforming the law relating to both controlled and uncontrolled tenancies. In the first place, 

the PTO watered down some of the legal protections associated with controlled tenancies 

but it did not decontrol existing tenancies.604 Rather, the system of rent control, and the 

associated strong legal protections against eviction, was retained as a targeted enforcement 

mechanism to compel landlords to address substandard housing conditions in properties 

constructed pre-1945 – which were seen as most likely to be substandard. By confining rent 

control to this marginal role, the overall effect was that the PTO became the main tenancy 

regime. From 2006 onwards, aside from those pre-1945 properties that were substandard, all 

new private tenancies would be “PTO tenancies” with market rents.605 

Default term 

The PTO regime provided tenants with some legal protections, which went beyond those 

that applied to uncontrolled tenancies under the previous regime, but the standard was 

 
601 T. Hadden and D. Trimble, Northern Ireland Housing Law: The Public and Private Rented Sectors 

(Belfast, SLS Legal Publications, 1982) 121-122. 
602 ibid 165-166.  
603 Department of Social Development/Northern Ireland Housing Executive, Renting Privately - A Strategic 

Framework (Belfast, NIHE, 2004) 7. 
604 For instance, the number of successions was reduced from two to one. See PTO 2006, art 61. 
605 Post-1945 properties were assumed to meet the fitness standard. 
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admittedly low. A “default” term of 6 months was introduced for all new private tenancies, 

but this only applies where the agreement does not provide a term. Indeed, the 6 month 

“default” term could be varied by agreement to produce longer and shorter terms. As such 

the legal protection offered by this provision is largely symbolic in nature.  

Notice periods  

To bring the PTO tenancy to an end, the landlord is required to serve a valid notice to quit.606 

The statutory requirements for a valid notice are not exacting. The landlord is not required 

to give a reason for ending the tenancy but is required to provide the appropriate statutory 

minimum notice period. The appropriate notice period varies according to the length of the 

tenancy.607 For tenants, the required notice period which landlords must provide ranges from 

4 weeks, where the tenancy is for 5 years or less, to 8 weeks where the tenancy is for between 

5 and 10 years, and to 12 weeks where the tenancy is for 10 years or more.  

Judicial supervision  

In order to bring the tenancy to an end, against the wishes of the tenant, the landlord must 

obtain a court order. This is the case regardless of whether the tenancy is controlled or a PTO 

tenancy. Any attempt by the landlord to try to regain possession through self-help, 

harassment of the tenant, or the withholding of services, was criminalised in Northern Ireland 

with the introduction in 1978 of the offence of illegal eviction.608 Unlike controlled 

tenancies, the PTO regime does not mandate that landlords give a reason to end the tenancy 

nor does it delimit the grounds for possession. Thus, the court’s role is mandatory in nature 

and once the landlord has established that they have provided valid notice then the court 

must order possession. There is no scope for the tenant to raise anything other than a 

procedural defence. 

6.3.5 The endurance of ultra-low residential security  

The reforms outlined above are each highly distinctive however a number of cross cutting 

themes can be identified. Each of the national reforms have, in different ways, extended legal 

 
606 PTO 2006, art 14. 
607 Rent (Northern Ireland) Order 1978, art 62 (four weeks minimum notice period); art 38 (rent book), Part 

IX (protections against harassment and illegal eviction). 
608 Rent (NI) Order 1978, art 54. See T. Hadden and D. Trimble, Northern Ireland Housing Law: The Public 

and Private Rented Sectors (Belfast, SLS Legal Publications, 1982) 61-64. 
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protections against eviction. Yet the overriding theme is the remarkable endurance of the 

ultra-low residential security regime associated with decontrol and deregulation. This is 

apparent in the type of legal protections against eviction that the national reforms have 

extended and also in how key features of the ultra-low residential security regime have been 

carried forward into the new regimes.  

Preferring procedural legal protections  

Each of the reforms have extended legal protections against eviction.  It is a recurring theme 

that policy makers have tended to prefer extending procedural, rather than substantive, legal 

protections against eviction. In each of the national reforms, there has been considerable 

focus on legal controls of the notice process. In many cases, reforms have introduced 

additional formalities that must be complied with in order for the landlord to serve a valid 

notice to bring the tenancy to an end. In the Republic of Ireland, Northern Ireland and 

Scotland the required notice periods have been extended, and in each case the notice period 

now varies according to the duration of the tenancy – the longer the tenancy, the greater the 

notice required. The range of notice periods varies considerably from just two months to 

over 7 months (228 days) in the Republic of Ireland.  

These legal protections are significant in the sense that should the landlord fail to serve a 

valid notice by, for instance, not providing the appropriate notice period, then the notice is 

rendered invalid and cannot be relied upon to regain possession. Indeed, any action to regain 

possession in reliance on an invalid notice exposes the landlord to considerable liability for 

illegal termination or illegal eviction, as the case may be. Despite the significance, and 

potential value to tenants, these legal protections are generally procedural in the sense that 

they only allow the tenant to raise a procedural, rather than substantive, defence. Provided 

the landlord has carefully followed the appropriate statutory process, the tenant will be 

unable to raise a substantive defence, unless the ground for possession expressly allows the 

court a discretion.  

Unlimited grounds for possession  

Despite the extension of these legal protections against eviction, none of the four reforms 

have broken entirely with the ultra-low residential security regime. Indeed, many of the key 

features of this regime have been incorporated into the new systems. A defining feature of 

the ultra-low residential security regime is use of notice only grounds for possession which 

effectively allow the landlord unlimited grounds for possession. Aside from disregarding the 

tenant’s complex home interests, the use of unlimited grounds for possession creates a 
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gaping hole in the middle of residential security regimes and undermines various legal 

protections against eviction. Not limiting the grounds for possession opens the door to all 

forms of arbitrary practices, including retaliatory evictions. Despite the extension of legal 

protections against eviction in the Republic of Ireland, Wales, and Northern Ireland, in each 

case the legal regimes formally allow for unlimited grounds for possession and it is only in 

Scotland that the grounds for possession are limited.  

Mandatory grounds for possession  

Another defining feature of the ultra-low residential security regime is the central role of 

mandatory grounds for possession. Although mandatory grounds for possession have a 

longer history, the balance of mandatory vs discretionary grounds was altered such that rent 

arrears and the notice only ground, were categorised as mandatory grounds for possession. 

The considerable expansion in the use of mandatory grounds, brought about by deregulation 

and decontrol, transformed judicial supervision of evictions. Instead of the previously broad 

discretion over whether or not to award possession, the court was mandated to award 

possession where the landlord met the minimal procedural requirements to establish they 

were entitled to possession. Thus, the courts were accorded a primarily procedural, rather 

than substantive, role and the tenant was effectively prevented from raising anything other 

than a procedural defence. 

The remarkable endurance of the ultra-low residential security regime is apparent in the 

centrality of mandatory grounds for possession in the reforms to residential security in the 

Republic of Ireland, Scotland, Wales, and Northern Ireland. The strongest level of continuity 

is present in Wales where the assured shorthold served as the model – although the inclusion 

of a narrowly defined defence for retaliatory eviction is distinctive. Although the grounds 

for possession are limited in Scotland, the mandatory-discretionary balance generally 

follows the approach of the Housing Act 1988 – particularly with respect to rent arrears. In 

the Republic of Ireland, the position is more extreme in that all of the grounds for 

termination, including notice only grounds, are mandatory in nature. Furthermore, there is 

no judicial supervision of terminations, rather this function is carried out by the Residential 

Tenancy Board. Despite carrying out a quasi-judicial function, the Board does not regard 

itself as a court and on this basis had avoided serious legal questions over its duties under 

public law and human rights duties.609  

 
609 McCabe v Co-operative Housing Ireland TR1016-002012 / Case Ref No: 0816-28423. 
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Decoupling security of tenure from rent regulation  

A defining feature of the ultra-low residential security regime is how legal protections 

against eviction are effectively decoupled from strong legal restrictions on rents. This is 

particularly apparent in the assured tenancy which provides tenants with strong legal 

protections against eviction but introduced a market rent model and does little to restrain 

rent increases. As discussed in chapter seven, the market rent model does little to restrain 

acute rent inflation. If the landlord is free to increase the rent as they please, then this may 

precipitate the tenant either leaving, or falling into arrears. Thus, the decoupling of legal 

protections against eviction from strong legal controls on rents can serve to undermine legal 

protections against eviction. Each of the national reforms have entrenched the market rent 

model in domestic law. Although, as discussed in chapter seven, in Scotland and the 

Republic of Ireland restrictions on rent increases have been introduced, the baseline rent is 

the market rate. Thus, the link between legal protections against eviction and legal 

restrictions on rents remains quite weak.  

6.4 Conclusion 

For much of the 20th century there was strong legal similarity in the strong legal protections 

against eviction provided to private tenants in the UK and the Republic of Ireland. During 

this time, the key legal protections included limited grounds for eviction, judicial supervision 

of eviction, a primarily discretionary role for the court and the coupling of these protections 

with strong legal restrictions on rents. Decontrol and deregulation in the 1980s brought about 

a radical change by removing, or watering down, these legal protections and thereby 

entrenching ultra-low residential security. The promotion of the landlord’s property rights 

above the tenant’s home interests was seen, in both cases, as a necessary step towards 

promoting a market in rented housing. A common trend in these reforms is the prominent 

role of unlimited grounds for possession, which facilitate ‘no fault’ evictions. Equally, where 

judicial supervision of evictions has been retained, deregulation greatly expanded the role of 

mandatory grounds for possession – which effectively eliminated the tenant’s ability to raise 

a substantive defence to possession proceedings. Finally, as discussed in chapter seven, 

decontrol and deregulation swept away rent restrictions, thereby effectively decoupling legal 

protections against eviction from strong rent restrictions.  

Post-1998, the picture is much more diverse in nature, as the various national governments 

have charted distinctive approaches in response to the developments outlined. Nonetheless, 
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a common feature of these reforms is that legal protections against eviction have generally 

been extended. Yet, at the same time, there is also strong continuity in the dominant policies 

guiding these reforms. This chapter has sought to resolve the apparent tension between 

change and continuity by undertaking a comparative analysis of the treatment of security of 

tenure in the post-1998 reforms.  

This chapter has argued that while the national reforms are distinctive, they do not represent 

a fundamental break with the ultra-low residential security model. Rather, in different ways, 

the national reforms have entrenched central tenets of the ultra-low residential security 

model into domestic law. This is apparent in the continued prevalence of unlimited grounds 

for possession, the central role of mandatory grounds for possession, and the general 

tendency to decouple strong legal protections against eviction from strong rent restrictions.  

The remarkable endurance of the ultra-low residential security regime arguably reflects the 

strong continuity in housing politics post-1998. In each case, policy makers continue to 

conceptualise private renting, and indeed private renters, in highly commodified terms. The 

dominant policy remains the promotion of a market in rented housing. This has influenced 

legal reform and, in particular, the setting of regulatory red lines in ways that tend to promote 

the landlord’s property rights over and above the tenant’s home interests. This is most clearly 

reflected in how, where legal protections against eviction have been extended, policy makers 

have tended to prefer extending procedural, over substantive, protections. While valuable in 

certain respects, these protections do not represent substantial restrictions on the landlord’s 

property rights, and in particular, the landlord’s right to possession, and cannot be taken as 

suggesting a fundamental break with the ultra-low residential security regime.  
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Chapter 7 Rent regulation  

7.1 Introduction 

The revival of private renting channelled more and more households towards the ultra-low 

residential security regime. The strong legal restrictions on rents associated with rent control 

and regulation had been removed, or watered down, by decontrol and deregulation during 

the 1980s in order to entrench the dominant role of market rents. Instead of restricting rents, 

policy makers placed their faith in the ability of rent subsidies to “take the strain” of the 

expected rent increases and thereby make rents more widely affordable.610 As the revival of 

private renting took hold from the 1990s onwards, rent inflation occurred in cities across the 

UK and the Republic of Ireland and contributed to the emergence of unaffordable rents. At 

the same time, these developments led to dramatic increases in state expenditure on rent 

subsidies. In the wake of the global financial crisis, austerity and “welfare reform” programs 

were implemented in the UK and the Republic of Ireland which heavily restricted entitlement 

to rent subsidy and many tenants faced considerable hardship as rent inflation outpaced the 

uprating of subsidies.  

While the revival of private renting created the conditions for legal change, the political 

separation brought about by the introduction of devolved government in Scotland and Wales, 

and the re-introduction of the same in Northern Ireland in 1998, allowed for a wider range 

of public policy approaches to emerge. As outlined in chapter five, highly distinctive 

approaches were taken to reforming the law governing private renting. Although national 

reforms tended to extend tenant protections, there has been strong continuity in the housing 

politics, and dominant policies, guiding reform. This chapter seeks to resolve the tension 

between change and continuity by undertaking a comparative analysis of the national 

reforms of rent regulation with particular focus on the landlord’s ability to set, and bring 

about, increases in private rents. In order to set the legal context for these developments, the 

chapter begins by outlining the concept of rent. The chapter then briefly outlines the 

historical transition in law and policy in the UK and the Republic of Ireland from rent control 

to rent regulation. This background is essential to understanding the subsequent decontrol 

and deregulation during the 1980s which swept away the strong legal restrictions on rents 

 
610 HC Deb 30 January 1991 cc 939-40. 
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associated with control and regulation, and thus set a common legal context for the post-

1998 reforms of rent regulation.  

It will be argued that the legal difference that has emerged since 1998 is more technical than 

substantive, and that even the most distinctive reforms do not mark a substantial break with 

the ultra-low residential regime. Rather, it will be argued that central features of this regime 

have been carried forward into national reforms. The chapter concludes by arguing that this 

reflects the continued centrality of the policy of developing a market in rented housing 

through promoting the property rights of landlords over most, if not all, other social policies. 

7.2 The radical rise of market rents  

Rent is deeply associated with the landlord and tenant relationship. As discussed in chapter 

four, some jurisdictions require a rent in order to constitute a valid lease, while others treat 

the presence of rent as merely indicative of a lease. The term ‘rent’ is used and understood 

in different ways. From a doctrinal legal perspective, rent represents the consideration that 

is provided to the landlord in return for the tenant’s use of the land.611 However, doctrinal 

approaches only take one so far, as “it reveals little about the social and economic functions 

of rent”.612  

The political economy of rent illustrates various analyses of the functions of rents. The 

dominant neo-classical economic view constructs rent as “the price of a commodity which 

is fixed in supply”.613 Rent performs a rationing function in relation to land.614 Many have 

argued that the relatively fixed supply of housing may allow landlords monopoly power to 

set rents that price potential tenants out of the market while extracting unearned wealth from 

tenants.615 Marxist analyses reject the neo-classical economic analysis because it “ignores 

or conceals the nature of ‘social relations’” between landlord and tenant, and instead they 

tend to emphasise that the functions of rents are “dependent on the political economic 

 
611 M. Partington, Landlord and Tenant (London, 2nd edn, Weidenfeld & Nicolson 1980) 239-244; S. Bright 

and G. Gilbert, Landlord and Tenant Law: The Nature of Tenancies (Oxford, Clarendon Press, 1995) 417-

421. 
612 M. Partington, Landlord and Tenant (London, 2nd edn, Weidenfeld & Nicolson 1980) 239. 
613 ibid 240; see P. Beirne, Fair Rent and Legal Fiction (London, Macmillan, 1977).  
614 M. Partington, Landlord and Tenant (London, 2nd edn, Weidenfeld & Nicolson 1980) 239-242. 
615 P. Atiyah, The Rise and Fall of Freedom of Contract (Oxford, OUP, 1979) 317; S. Bright, Landlord and 

Tenant Law in Context (Oxford, Hart, 2007) 447. 
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structure of particular societies”.616 As Bierne outlines, the “level of rent… is much more a 

function of the relative strength of those who receive and those who pay rent”.617  

Both neo-classical economic and, in particular, Marxist analyses can provide political 

justifications for imposing restrictions on rents.618 The corollary of restricting rents, is 

curtailing landlord’s property rights. In the UK and the Republic of Ireland, property rights 

are politically, legally, and constitutionally entrenched and any interference must be 

specifically justified. This legal contest between landlords’ property rights and tenants’ 

home interests reflects the deeper “permanent conflict, ebbing and flowing” at the heart of 

landlord-tenant relations in the UK and the Republic of Ireland.619 As outlined in chapter 

four, a confluence of parliamentary, and extra parliamentary, action foisted on the state a 

legal role in controlling rents in 1915 in order to produce rents that were more widely 

affordable.620  

Of course, this is a contested concept and different approaches are taken to determining what 

is affordable.621 Perhaps most frequently, affordability is expressed in terms of rents relative 

to incomes, that is, rents should not exceed a certain percentage of household income.622 

This is a reasonably straightforward measure to calculate and interpret. However, such an 

approach requires a normative judgement about what proportion of household income should 

be spent on rent, which is often difficult to justify, and also doesn’t account well for local 

variations in income.623 This approach also tends to elide the complex, but important, issue 

of whether after paying rent and associated household expenses, the tenant’s residual income 

is enough to meet household needs, or requires households to choose unsuitable housing 

 
616 M. Partington, Landlord and Tenant (London, 2nd edn, Weidenfeld & Nicolson 1980) 241; P. Beirne, Fair 

Rent and Legal Fiction (London, Macmillan, 1977) 56. 
617 P. Beirne, Fair Rent and Legal Fiction (London, Macmillan, 1977) 56. 
618 Although neither analyses accept rent restrictions as a long-term solution to the underlying social problem 

or conflict at issue. See M. Partington, Landlord and Tenant (London, 2nd edn, Weidenfeld & Nicolson 

1980) 239-242. 
619 P. Robson and M. Combe, Residential Tenancies (Edinburgh, 4th edn, Thomson Reuters, 2019) 9-10. 
620 S. Bright and G. Gilbert, Landlord and Tenant Law: The Nature of Tenancies (Oxford, Clarendon Press, 

1995) 420-421; M. Partington, Landlord and Tenant (London, 2nd edn, Weidenfeld & Nicolson 1980) 242;  

R. Arnott, ‘Time for revisionism on rent control’ (1995) 9 Journal of Economic Perspectives 99-120. 
621 C. Barton and W. Wilson, What is affordable housing? (House of Commons Library Briefing Paper CBP-

7747, 2018) 5. 
622 ibid 19. 
623 ibid 11. 



Chapter 7 

154 

simply to keep costs low. This residual household income approach to affordability is central 

to the human right to housing in international human rights instruments, discussed in chapter 

eight. The legal response to unaffordable rents has changed over the last century as different 

ideas and different political forces have held sway. The following discussion outlines key 

features of the main legal approaches to regulating rents in the UK and the Republic of 

Ireland during this time in order to set the context for the discussion of post-1998 reforms. 

As a comparative study, it is not possible to give a detailed account of these developments. 

Instead, the focus is on identifying cross cutting themes, which are discussed below. 

7.2.1 From control to regulation  

For most of the 20th century, the primary legal response by policy makers in the UK and the 

Republic of Ireland to the social problem of unaffordable private rents was to restrict, in one 

way or another, the amount of rent a landlord could charge. Over time, different approaches 

were taken, and the nature of these legal restrictions changed considerably as relatively blunt 

rent controls gave way to more administrative type rent regulations. Although control and 

regulation are now largely of historical significance, they remain essential to understanding 

the emergence of decontrol and deregulation during the 1980s. They also provide vivid 

illustrations of how the law could be used to freeze, remake, or develop alternatives to market 

rents in order to deliver social policies.  

7.2.1.1 Controlling rents 

Modern law governing rent setting in the private rented sector begins essentially with the 

introduction of rent control in 1915, as outlined in chapter four. By redistributing obligations 

as a matter of social policy, rent control represented a radical break with the common law 

which had assumed equality of bargaining power between landlord and tenant, regardless of 

the reality of the situation.624 Although the details varied over time in the UK and the 

Republic of Ireland, rent control tended to operate, in quite a strict way, by effectively 

freezing rents according to a statutory regime.625 Rent increases were only permitted in 

exceptional circumstances – mainly where they could be justified by reference to landlord 

 
624 Southwark LBC v Mills [2001] 1 AC 1 at 12, per Lord Hoffman.  
625 See D. Donnison, The Government of Housing (London, Pelican, 1967) 265-267; M. Partington, Landlord 

and Tenant (London, Weidenfeld & Nicolson 1975) 176-178. Also see J. Wylie, Landlord and Tenant Law 

(Dublin, 2nd edn, Tottel, 1998); R. E. Megarry, The Rent Acts (London, 9th edn, Stevens & sons limited, 

1961).  
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expenditure on improvements. To prevent evasion of these legal restrictions, the charging of 

premiums was prohibited and from the outset, rent control was underpinned by strong legal 

protections against eviction for tenants. Throughout these legal measures were subject to 

judicial oversight, and over time generated an “enormous” body of case law.626  

Rent control operated, in one form or another, in the UK and the Republic of Ireland through 

to the end of the 20th century. Despite providing strong rent restrictions for tenants, rent 

control did little to address other sources of popular discontent, such as the poor housing 

conditions faced by many tenants. The restrictions on rents represented a radical break with 

the laissez faire ideal and so proved deeply unpopular with landlords, and indeed with policy 

makers, many of whom favoured decontrolling rents.627 

7.2.1.2 Regulating rents  

The scope of rent control was substantially reduced during the latter half of the 20th century 

due to decontrol in the UK and the Republic of Ireland after the Second World War.628 

However, the essential social problem remained that market rents facilitated the charging of 

rents that were not widely affordable. Thus, policy makers devised new legal approaches to 

restricting rents. The most significant such changes were the systems of rent regulation 

introduced in Britain in the 1960s and in Ireland in the 1980s.  These reforms came about in 

very different ways but, in both cases, they provided for administrative oversight of rent 

setting according to a statutory scheme, and represented a significant departure from rent 

control. 

 

 

Fair rents in Great Britain  

 
626 J. Coghlan, The Law of Rent Restriction in the Republic of Ireland (Dublin, 3rd edn, Cahill Printers, 1979) 

5. The table of cases in Megarry’s 1961 edition runs to 45 pages. See R. E. Megarry, The Rent Acts (London, 

9th edn, Stevens & sons limited, 1961). 
627 D. Cowan, Housing Law and Policy (Cambridge, CUP, 2011) 62; M. Bowley, Housing and the State 

(London, Allen & Unwin, 1945) 15; P. Malpass, Housing and the Welfare State (Cambridge, CUP, 2005) 40; 

M. Partington, Landlord and Tenant (London, 2nd edition, Weidenfeld & Nicolson, 1980) 239-242. 
628 M. Partington, Landlord and Tenant (London, Weidenfeld & Nicolson 1975) 176-178; J. Wylie, Landlord 

and Tenant Law (Dublin, 2nd edn, Tottel, 1998) 542-543; T. Hadden and D. Trimble, Northern Ireland 

Housing Law: The Public and Private Rented Sectors (Belfast, SLS Legal Publications, 1982) 121-122. 
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The UK Conservative government substantially decontrolled private renting in the 1950s, in 

the apparent hope that it “would inject life into the market”.629 The intervention failed in that 

regard but it did lead to a dramatic increase in rents.630 Furthermore, the creeping nature of 

the decontrol created a strong incentive for unscrupulous landlords to hasten tenants leaving 

and this sowed the seeds of a political scandal.631 The proximity of the notorious landlord, 

Peter Rachman, to the Profumo affair that brought down the Macmillan government, 

elevated private renting to prominence at the 1964 UK general election and paved the way 

for reform.632  

The Labour government (1964-1970) introduced a system of rent regulation, set out in the 

Rent Acts 1965-1977, which applied in Great Britain.633 This was not adopted in Northern 

Ireland where rent control was instead updated.634 Rent regulation applied to existing and 

new lettings of dwellings below a certain rateable value, unless excluded. Much the same 

exclusions applied as with control, although the exception for furnished lettings was 

abolished in 1974.635 Rent regulation operated alongside rent control and allowed for the 

conversion of controlled tenancies to regulated tenancies over time.636  

Rent regulation was centred on the notion that tenants had a right to register a “fair rent”.637  

This term was not defined, but rather a statutory framework outlined how such a rent would 

be identified by the Rent Officer. The basic idea was that the rent fixed had “to take into 

account some factors and ignore others”.638 The Rent Officer was to have regard to all the 

circumstances (other than personal circumstances of the parties) and to apply their 

knowledge and experience of current rents of comparable property in the area having regard 

to the characteristics of the dwelling e.g. age, location.639  

 
629 P. Robson, Housing Law in Scotland (Dundee, Dundee University Press, 2014) 169-170.  
630 ibid 170.  
631 ibid 158-170.  
632 D. Cowan, Housing Law and Policy (Cambridge, CUP, 2011) 62-64. 
633 D. Donnison, The Government of Housing (London, Pelican, 1967) 265-267. 
634 T. Hadden and D. Trimble, Northern Ireland Housing Law: The Public and Private Rented Sectors 

(Belfast, SLS Legal Publications, 1982) 121-122. 
635 M. Partington, Landlord and Tenant (London: 2nd edition, Weidenfeld & Nicolson, 1980) 155-157. 
636 M. Partington, Landlord and Tenant (London, Weidenfeld & Nicolson 1975) 178-182. 
637 P. Robson, Housing Law in Scotland (Dundee, Dundee University Press 2014) 172.  
638 ibid 158. 
639 Rent Act 1965, s. 70(1).  
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Crucially, any scarcity factor was disregarded in order to ensure that the landlord could not 

take advantage of local shortages.640 Rent Officers relied primarily on their local knowledge 

in assessing scarcity but had regard to local evidence on the supply of rented dwellings, the 

availability of local authority housing, economic developments and other local conditions. 

The presence of scarcity was necessary, but the Rent Officer had to find that the scarcity 

affected the rent of the dwelling in question.641 Once a ‘fair rent’ was set, landlords were 

generally prohibited from giving notice to increase the rent for two years after it had been 

registered.642 However, a landlord could make a unilateral application to the Rent Officer to 

review the rent during the initial two years, if there had been a material change in the 

dwelling e.g. substantial improvement, such that the rent registered would no longer be a 

‘fair rent’.643   

All in all, the fair rents’ system generated rents which were about 20-40% lower than 

unregulated private rents.644 Despite initial resistance, and the legal challenges brought by 

landlords, the fair rent system came to be accepted across both parties. Even Margaret 

Thatcher was supportive, making clear her hope that “the major objective of achieving fair 

rents will be well and speedily achieved”.645 As discussed in chapter four, this reform did 

not reverse the dominant trends in state housing policy in the UK and the Republic of Ireland, 

where social renting, and increasingly, owner occupation, were heavily promoted during this 

time. 

Just and proper rents in Ireland  

In the Republic of Ireland, a variant of rent control operated widely through to the 1980s. As 

discussed in the following section, this system was declared unconstitutional in 1982. Facing 

the prospect of thousands of tenants losing protections against eviction and rent increases, 

the government rushed through a new system of rent regulation that applied only to 

 
640 P. Robson, Housing Law in Scotland (Dundee, Dundee University Press 2014) 158. 
641 M. Partington, Landlord and Tenant (London, 2nd edition, Weidenfeld & Nicolson, 1980) 245-258. 
642 Rent Act 1977, s.72(4), (5). 
643 P. Sparkes, A New Landlord and Tenant (Oxford, Hart, 2001) 236. 
644 P. Robson, Housing Law in Scotland (Dundee, Dundee University Press 2014) 158.  
645 Rent Bill Deb 5 July 1965, vol 715, col 1181-85. See B. Lund, Housing Politics in the United Kingdom 

(Bristol, Policy Press, 2016) 100. 
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previously controlled tenancies.646 This new system provided for the administrative 

assessment by the Rent Tribunal of rents on the basis of what was a “just and proper rent” 

between the parties. This notion is not defined, rather the statute provides for how such a 

rent would be identified. The Tribunal was to have regard “to the nature, character and 

location of the dwelling, the other terms of the tenancy, the means of the landlord and the 

tenant, the date of purchase of the dwelling by the landlord and the amount paid by him 

therefor, the length of the tenant’s occupancy of the dwelling and the number and ages of 

the tenant’s family residing in the dwelling”.647  

A remarkable feature of this system is how the Tribunal may, where relevant, consider the 

personal and financial circumstances of both landlord and tenant in determining the rent, 

which allows the Tribunal to differentiate between landlords and indeed tenants.648 Once the 

terms of a tenancy are fixed, the landlord must apply for the rent to be registered with the 

local authority, while either party may appeal the rent set.649  After rents are set, applications 

for rent reviews are prohibited for 4 years and 9 months from the date of fixing, unless the 

landlord has made substantial improvements during that period.650 

A clear consequence, and indeed aim, of the new system, was that rents would increase, in 

some cases substantially.651 Thus, rent subsidies were extended to tenants “who would 

otherwise suffer hardship by reason of increases in the rents of their dwellings”.652 The 

availability of subsidy has been taken into account by the Tribunal when called upon to set 

rents.653 As in Britain, this reform did not reverse the dominant trends in state housing policy, 

and subsequently private renting resumed its role as the “forgotten sector”.654 

 
646 Housing (Private Rented Dwellings) Act 1982, s. 8(1). See J. Wylie, Landlord and Tenant Law (Dublin, 

2nd edn, Tottel, 1998) 542-543. 
647 Housing (Private Rented Dwellings) Act 1982, s.13(2). 
648 Quirke v Folio Homes Ltd [1988] ILRM 496. See S. Bright and G. Gilbert, Landlord and Tenant Law: 

The Nature of Tenancies (Oxford, Clarendon Press, 1995) 468-469.  
649 Housing (Private Rented Dwellings) Act 1982, s.27. See J. Wylie, Landlord and Tenant Law (Dublin, 2nd 

edn, Tottel, 1998) 564-566. 
650 Housing (Private Rented Dwellings) Act 1982, ss 11(2), 12(2). 
651 See J. Wylie, Landlord and Tenant Law (Dublin, 2nd edn, Tottel, 1998) 564. 
652 Housing (Private Rented Dwellings) Act 1982, s.23(1).  
653 See J. Wylie, Landlord and Tenant Law (Dublin, 2nd edn, Tottel, 1998) 564. 
654 See L. O’Brien and B. Dillion, Private Rented: The Forgotten Sector (Dublin, Threshold, 1982). 
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7.2.2 Decontrol and deregulation  

During the 1980s there was a dramatic break with almost a century of renting law as policy 

makers decontrolled and deregulated rents. Once again, these reforms came about in very 

different ways in the Republic of Ireland and the UK, however in both cases they tended to 

sweep away rent restrictions and entrench a dominant role for market rents.  At the time, 

policy makers recognised that these reforms would facilitate rent inflation that would make 

rents much less affordable. This was not a defect, but was rather a central design of both 

decontrol and deregulation. Reformers tended to uncritically accept the view that rent 

restrictions caused the historical decline in private renting. Thus, policy makers presented 

the policy of allowing landlords an effective free reign to set rents, as being essential to 

promoting a market in rented housing. Instead of restricting rents, policy makers placed their 

faith in the ability of rent subsidies to make rents more widely affordable. This redirection 

of law and policy was central to the transition to the ultra-low residential security regime 

that set the legal context for the post-1998 reforms of renting law.  

7.2.2.1 Decontrolling rents in the Republic of Ireland  

In the early 1980s, the Irish Supreme Court found rent control to be an unconstitutional 

interference with the property rights of landlords.655 This decision precipitated reform that 

effectively brought rent control to an end in the Republic of Ireland and solidified the 

dominance of market rents in the private rented sector. There is not space here to consider 

the constitutional dimensions of this decision in detail, which are considered elsewhere, and 

instead the focus is on how the relatively haphazard way this development came about 

shaped subsequent reforms and entrenched market rents.656  

Background  

By the early 1980s, residential tenancy law distinguished between controlled lettings, which 

were subject to strict rent restrictions, and uncontrolled lettings, the rents of which were 

 
655 Blake v. The Attorney General [1982] I.R. 117. See G. Hogan, 'The Constitution, Property Rights and 

Proportionality' 32 Irish Jurist 373, 383-386. Also see R. Walsh, 'The Constitution, Property Rights and 

Proportionality: A Reappraisal' (2009) 31 Dublin University Law Journal 1. 
656 See G. Hogan, G. Whyte, D. Kenny and R. Walsh, JM Kelly: The Irish Constitution (Dublin, 5th edn, 

Butterworths, 2018) 
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effectively unregulated.657 As discussed earlier, controlled lettings were subject to strict legal 

restrictions on rents which effectively froze rents at 1960s levels. However, the legacy of 

rent control meant that 1960s rent levels for such dwellings were themselves related to the 

rent charged in 1914 or 1941. There was no provision for review of rents and, as outlined, 

rent increases were only permitted in exceptional circumstances.658 Unsurprisingly, there 

were substantial differences in rent levels between controlled lettings and uncontrolled 

lettings.  

Blake v Attorney General 

In Blake v Attorney General the Supreme Court held that because rent control was mandatory 

in nature, and not limited in duration, it interfered with the property rights of landlords under 

Article 40.3.2 of Bunreacht na hÉireann.659 The Court found that the interference was not 

capable of justification, because of its “arbitrary” and “unfair” scope and operation. In 

particular, the application of rent control to dwellings built before 1941 was not associated 

with any particularly emergency situation nor were the means of the tenant or any potential 

hardship to the landlord taken into account. The scale of the interference, which effectively 

froze rents at levels that were based on rents in 1914 or 1941, was particularly severe. Of 

particular significance was the absence of any means of reviewing rents or any compensation 

for the landlord.660  

The prospect of thousands of tenants losing legal protections against eviction and rent 

increases sparked a political crisis and emergency legislation was rushed through. The first 

fumbling effort at a lasting solution did not pass constitutional scrutiny because it imposed 

a five year transition period that substantially restricted the landlord’s ability to claim a ‘just 

and proper rent’ without any justification.661 The next effort was successful and conferred a 

 
657 The primary basis of the distinction was the date of construction of the dwelling, as control only applied to 

dwellings built before 1941. 
658 J. Wylie, Landlord and Tenant Law (Dublin, 2nd edn, Tottel, 1998) 11-15. 
659 G. Hogan and G. Whyte, JM Kelly: The Irish Constitution (Dublin,4th edn, Butterworths, 2003) 1987-

1989. 
660 Blake v. The Attorney General [1982] I.R. 117. 
661 Re Reference under Article 26 of the Constitution of the Housing (Private Rented Dwellings) Bill 1981 

[1983] IR 181. 
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degree of legal protection in the form of rent regulation for a residual group of formerly 

controlled tenancies.662 

Blake v Attorney General has cast a long shadow over renting law in Ireland, however it is 

important to note that the case did not decide that all forms of price control were 

unconstitutional, simply that this particular scheme was beyond justification.663 

Nevertheless, the immediate effect of the decision was that rent control was brought to an 

end and the scope of rent regulation was narrowly prescribed. Thus, the vast majority of 

tenancies remained uncontrolled, were subject to no rent restrictions, and had no security of 

tenure. This decision reflects the emerging state policy of promoting a market in rented 

housing.664 Policy makers understood, and intended, that this would lead to rent inflation. 

Instead of using rent restrictions, policy makers extended rent supplement, a means tested 

rent subsidy, that operates subject to a cap set by central government to support tenants in 

meeting the costs of their rents.665 

7.2.2.2 Deregulating rents in Great Britain  

In the UK, the third, and final, Thatcher Conservative Government (1987-1990) deregulated 

rents as part of an explicitly ideological reform to promote a market in rented housing. 

Deregulation involved the disapplication of rent regulation from all new private tenancies 

and the replacement of fair rents with market rents. Deregulation did not effect a clean 

sweep, but rather retained minimal legal restrictions against excessive rents and minimal 

legal restrictions on rent increases for new tenancies. Of course, the value of these legal 

protections was further limited by the reduction, or removal, of legal protections against 

eviction, as discussed in chapter six. Policy makers appreciated, and indeed intended, that 

the shift from fair rents to market rents created the potential for acute rent inflation. Instead 

of restricting rents, policy makers placed their faith in the ability of rent subsidies to “take 

the strain” of the expected rent increases and ensure affordability.666 

 
662 J. Wylie, Landlord and Tenant Law (Dublin, 2nd edn, Tottel, 1998) 11-12. 
663 All-Party Oireachtas Committee, Ninth Progress Report – Private Property (Dublin, Stationary Office, 

2004) 40. 
664 Government of Ireland, Report of the Commission on the Private Rented Residential Sector (Dublin, 

Stationary Office, 2000) 115-116. 
665 J. Wylie, Landlord and Tenant Law (Dublin, 2nd Tottel, 1998) 564. 
666 HC Deb 30 January 1991 cc 939-40. 



Chapter 7 

162 

Background 

By the mid-1980s, the rents of the majority of private tenancies were subject to strong legal 

restrictions under the Rent Acts. In apparent disregard of the wider “contextual reality” of 

post-War British housing policy, which had prioritised the promotion of homeownership and 

social housing,667 the Conservative government took the view that rent restrictions 

represented unnecessary encumbrances on landlords’ property rights and had caused the 

historical decline in private renting.668 Careful to avoid any associations with the decontrol 

scandals of the 1950s, the reformers provided that the protections afforded to existing Rent 

Act tenancies were left intact, but no new protected tenancies could be created. Instead, as 

outlined in chapter five, two new tenancies, the assured tenancy and the assured shorthold 

were introduced at ‘open market’ rents with a minimal role for legal restrictions.  

Assured tenancies: initial rents & rent increases  

With an assured tenancy, the initial rent is left to the parties to determine and this applies for 

the duration of the contractual term – subject to any rent review clause which applies during 

that term.669 At the end of the contractual period, the tenant occupies by virtue of the Act 

and so this is referred to as the ‘statutory period’. The contractual rent will be carried forward 

into the statutory periodic tenancy but any rent review clause will not carry forward.670  

During the statutory period, rent increase can only take place via the statutory framework.671 

The landlord must serve notice in the prescribed form on the tenant,672 and rents are fixed 

 
667 P. Kemp, ‘Rebuilding the private rented sector?’, in P. Malpass and R. Means (eds.) Implementing 

Housing Policy (Maidenhead, Open University Press, 1992) 82-87; D. Cowan, Housing Law and Policy 

(Cambridge, CUP, 2011) 61. 
668 Department of Environment, Housing: The Government’s Proposals (London, White Paper, Cmnd 214, 

1987) para 1.1; D. Cowan, Housing Law and Policy (Cambridge, CUP, 2011) 62. P. Kemp, ‘Rebuilding the 

private rented sector?’, in P. Malpass and R. Means (eds.) Implementing Housing Policy (Maidenhead, Open 

University Press, 1992) 82-87. 
669 Housing Act 1988 (HA 1988), s.13(1)(b); Contour Homes Ltd v Rowen [2007] EWCA Civ 842; [2007] 1 

WLR 2982. See S. Bright & G. Gilbert, Landlord and Tenant Law: The Nature of Tenancies (Oxford, 

Clarendon Press, 1995) 448-453; P. Sparkes, A New Landlord and Tenant (Oxford, Hart, 2001) 225-226. 
670 London District Properties Management Ltd v Goolamy [2009] EWHC 1367 (Admin); [2010] 1 WLR 

307, applying HA 1988, s. 5(3). 
671 HA 1988, s. 13 (as amended). 
672 HA 1988, s. 13(2).  
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for 12 months at a time.673 The security of tenure provided to tenants under assured tenancies 

could be undermined if the landlord was able to increase the rent to an exorbitant level. As 

such, an assured tenant may refer a rent increase notice to the Rent Assessment Committee 

which will assess whether the rent is in excess of an open market rent.674  

The Committee will assess what rent the dwelling might reasonably be let on the open market 

by a willing landlord under an assured tenancy based on evidence of comparables.675 In 

doing so, the Committee must disregard whether or not the tenancy is granted to a sitting 

tenant,676 any improvements made by the tenant,677 and finally the effects of any ill treatment 

to the dwelling caused by the tenant in breach of the agreement.678 The Committee may 

make an adjustment from existing market rents. Deductions may be made to reflect “matters 

integral to the property” including the condition of the property as well as its location, access 

to amenities, schools and transport links.679  

Assured shorthold tenancy: Initial rents and rent increases 

Unlike assured tenancies, a tenant holding an assured shorthold has the option of referring 

the initial rent to the Rent Assessment Committee (now Tribunal) within six months of the 

start of the tenancy.680 As with an assured tenancy, the role of the Committee is to determine 

the rent which the landlord might reasonably be expected to obtain under the assured 

shorthold.681 The Committee will only intervene where there is a sufficient number of similar 

dwellings in the local area let on assured tenancies (whether shorthold or not) and that the 

rent payable under the assured shorthold tenancy in question is significantly higher than the 

rent which the landlord might reasonably be expected to be able to obtain with regard to 

other tenancies in that area.682 The value of this process is decidedly limited in practice given 

 
673 HA 1988, ss 13(3), (3A) and (3B); P. Sparkes, A New Landlord and Tenant (Oxford, Hart, 2001) 226.  
674 HA 1988, s. 13(4). 
675 HA 1988, s. 14(1). 
676 HA 1988, s. 14(2)(a). 
677 HA 1988, s. 14(2)(b). 
678 HA 1988, s. 14(2)(c). 
679 P. Robson, Housing Law in Scotland (Dundee, Dundee University Press, 2014) 156. 
680 HA 1988, s. 22 (as amended). 
681 HA 1988, s. 22(1). 
682 HA 1988, s. 22(3). 
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the limited security of a shorthold tenant as it “will almost certainly precipitate his 

eviction”.683  

7.2.3 From restricting rents to subsidising ‘market rents’ 

There were remarkable shifts in renting law and policy in the UK and the Republic of Ireland 

during the 20th century. The emergence of control and regulation reflect the failure of market 

rents to deliver rents that were widely affordable and they marked a radical break with laissez 

faire economic ideology.684 These rent restrictions operated by curtailing a landlord’s 

property rights and the extent of the curtailment they provided demonstrates the weight 

attached to tenant’s home interests during this period. The complexity and sophistication of 

rent restrictions under control and regulation should not be understated, but they must also 

be assessed in context.685 Rather than emerging in a process of “universal enlightenment”, 

control and regulation developed as an ad hoc, reactive, and imperfect means of mediating 

between conflicting interests and were inherently politically and legally contestable.686  

Decontrol and deregulation marked another major transition as they marked a dramatic break 

with almost a century of law and policy that had sought to restrict, in one way or another, 

the amount of rent a landlord could charge. These reforms came about in different ways but 

there are remarkable similarities present. A recurring theme in both Ireland and Britain is 

how policy makers tended to uncritically accept the notion that legal restrictions on rents 

caused the historical decline in private renting and then use this to justify the removal of 

such restrictions. Of course, regulation was important but, as discussed in chapter three, such 

claims tend to ignore wider contextual developments during the 20th century and, in 

particular, the extensive state promotion of owner occupation and social renting which 

transformed housing systems. 

In the UK, deregulation was part of an explicitly ideological and political project to develop 

a market in rented housing. While decontrol in the Republic of Ireland was not explicitly 

stated in the same terms, the overall policy sits well with the emerging dominance in state 

 
683 P. Sparkes, A New Landlord and Tenant (Oxford, Hart, 2001) 227. 
684 F. Hayek, M. Friedman et al, Rent Control: A Popular Paradox (Vancouver, The Fraser Institute, 1975). 
685 D. Donnison, The Government of Housing (London, Pelican, 1967) 265-267. 
686 P. Robson and M. Combe, Residential Tenancies (Edinburgh, 4th edn, Thomson Reuters, 2019) 9-10; S. 

Bright & G. Gilbert, Landlord and Tenant Law: The Nature of Tenancies (Oxford, Clarendon Press, 1995) 

461. 
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housing policy of the policy of promoting a market in rented housing. In both the UK and 

the Republic of Ireland, this policy was to be delivered by promoting the landlord’s property 

rights above most, if not all, other social policies. Thus, legal restrictions on rents were 

removed, or watered down, in order to make way for tenancies let at ‘open market’ rents. 

Where legal restrictions on rents were retained, they tended to be minimal in nature in that 

they guarded against excessive rents and repeated rent increases.687 Instead of restricting 

rents, policy makers placed their faith in the ability of rent subsidies to “take the strain” of 

the resulting rent increases, and deliver widely affordable rents.688 This remarkable transition 

in law and policy involved a major transfer of risk from the private landlord to the tenant 

and to the state. This dramatic shift was central to the ultra-low residential security model 

and set the legal context for the post-1998 reforms of renting law. 

7.3 National reforms of rent regulation  

The post-1998 national reforms of renting law tended to extend various legal protections for 

tenants. Yet at the same time, as discussed in chapter five, there was strong continuity in the 

housing politics, and dominant policies, at the heart of each of these reforms. This tension 

between change and continuity may be resolved through comparative analysis of key aspects 

of the treatment of rent in these reforms. In order to set the scene for this analysis, the 

following discussion first outlines how the removal, or watering down, of legal restrictions 

on rents has facilitated considerable rent inflation from the 1990s onwards and this has led 

to dramatic increases in state expenditure on rent subsidies. Despite the fact that the 

associated social problems are to, varying extents, common across the UK and the Republic 

of Ireland, it is only in the Republic of Ireland and Scotland that materially different legal 

approaches to rent setting were introduced. After detailing reforms in the Republic of Ireland 

and Scotland, this section will outline the much more limited reforms to rent regulation in 

Wales and Northern Ireland. The section will conclude by offering an explanation for these 

apparently divergent reforms, before then critically appraising the nature of legal difference 

which these reforms represent. 

 

 

 
687 P. Robson, Housing Law in Scotland (Dundee, Dundee University Press, 2014) 152-153. 
688 HC Deb 30 January 1991 cc 939-40. 
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Rent inflation 1990s-2010s 

Decontrol and deregulation created the legal conditions in which rents could increase 

rapidly, placing tenants under considerable financial difficulty. Acute rent inflation occurred 

in the Republic of Ireland during the late 1990s, as the first signs of a dangerously ebullient 

housing market became apparent.689 During the same period there was acute inflation in 

rents in parts of the UK.690 There were some falls in rents following the global financial 

crisis, however as the economic recovery took hold rents returned to a sharp upward 

trajectory in many parts of the UK and the Republic of Ireland.691 Similarly, during the late 

2010s there was acute rent inflation in Dublin, which once again propelled the issue of rent 

inflation up the political agenda in the Republic of Ireland.692 During the same period, there 

was acute rent inflation in London and the South of England where rents outstripped wage 

growth as well as the cost of housing in other tenures – contributing to the emergence of 

rents that were not widely affordable.693  

Inflationary pressures on rent subsidy  

Of course, policy makers had appreciated, and indeed intended, that removing, or watering 

down, legal restrictions on rents and promoting market rents would lead to rent inflation and 

they had put their faith in the ability of rent subsidies to “take the strain” of rent increases.694 

Yet the combination of rent increases and the general revival of private renting from the 

1990s onwards contributed to dramatic increases in state expenditure on rent subsidies. In 

2016, UK state expenditure on housing benefit related to private rents was £9.3 billion – 

nearly double the amount paid a decade earlier. At the same time, approximately a quarter 

 
689 Government of Ireland, Report of the Commission on the Private Rented Residential Sector (Dublin, 

Stationary Office, 2000) 102-103. 
690 Rent increases were particularly sharp in London where prices rose by a fifth from 1995-1999. See Y. 

Cho, K. Karley and C. Whitehead, RSL Rents: Evidence from the Existing Tenants Survey 2000 (Cambridge, 

Cambridge Centre for Housing and Planning Research, 2014) 13. D. Bentley, The Future of Private Renting 

(London, Civitas, 2016) 11-12, 31.  
691 D. Bentley, The Future of Private Renting (London, Civitas, 2016) 11-12, 31. 
692 Department of the Environment, Community and Local Government, Stabilising Rents, Boosting Supply 

(Dublin, Stationary Office, 2015) 5-6.  
693 D. Bentley, The Future of Private Renting (London, Civitas, 2016) 11-15; J.Hohmann, Protecting the 

Right to Housing in England: A Context of Crisis (London, JustFair, 2016) 13-14. 
694 HC Deb 30 January 1991 cc 939-40. 
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of private rented households in the UK relied on housing benefit to pay their rent.695  In the 

Republic of Ireland there has been increased state expenditure on rent subsidies as state 

housing policy has sought to meet need for social housing with private rented housing.696 

While rent subsidies provided a vital support to many households, it has also been argued 

that rent subsidy has fuelled rent inflation.697 This is because rent subsidy, as a demand 

subsidy, operates in the context of a relatively fixed supply of housing where tenants have 

limited bargaining power.698   

Furthermore, it has become increasingly apparent that rent inflation has outpaced the 

uprating of rent subsidies, leaving tenants under pressure to cover yawning shortfalls. In the 

wake of the financial crisis, both the UK and the Republic of Ireland governments 

implemented austerity programmes characterised by deep cuts to government, particularly 

welfare, spending.699 In both cases, governments baulked at the increases in expenditure on 

rent subsidies.700 Entitlement to rent subsidy was heavily curtailed with the effect that 

households in receipt of rent subsidy have faced discrimination in accessing rented 

housing.701 Indeed, concern over this practice contributed to reforms in the Republic of 

Ireland that made the receipt of “housing assistance” a protected ground under equality 

legislation.702 Of course, the shortfall between rents and rent subsidy has meant that many 

 
695 W. Wilson, R. Keen and C. Barton, Housing Benefit measures announced since 2010 (House of 

Commons Library Briefing Paper SN05638, 2016) 7. 
696 Department of the Environment, Community and Local Government, Social Housing Strategy 2020 

(Dublin, Stationary Office, 2014) 42-62. Also see Department of Public Expenditure and Reform, Housing 

Assistance Payment (2014 – 2019) (Dublin, Stationary Office, 2019). 
697 Department of Public Expenditure and Reform, Analysis of Current Expenditure on Housing Supports 

(Dublin, Stationary Office, 2017) 3. 
698 D. Bentley, The Future of Private Renting (London, Civitas, 2016) 12-16, 20-26. 
699 B. Lund, Housing Politics in the United Kingdom (Bristol, Policy Press, 2016) 137.  
700 W. Wilson, R. Keen and C. Barton, Housing Benefit measures announced since 2010 (House of 

Commons Library Briefing Paper SN05638, 2016) 7. 
701 Shelter, ‘‘No DSS’: Five leading letting agents risk breaking discrimination law’ (Shelter, 22 August 

2018) 

http://england.shelter.org.uk/media/press_releases/articles/no_dss_five_leading_letting_agents_risk_breaking

_discrimination_law (accessed 7 January 2020). 
702 Equal Status Acts 2000, s. 3(3B) as inserted by the Equality (Miscellaneous Provisions) Act 2015. There 

have been various decisions of the Workplace Relations Commission which have found landlord’s to have 

discriminated against tenants. See Adjudication Officer Decision, ADJ-00004705 (9th August 2017), 

Adjudication Officer Decision, ADJ-00004101 (9th August 2017). 

http://england.shelter.org.uk/media/press_releases/articles/no_dss_five_leading_letting_agents_risk_breaking_discrimination_law
http://england.shelter.org.uk/media/press_releases/articles/no_dss_five_leading_letting_agents_risk_breaking_discrimination_law
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have been “priced out of certain areas” and many have had to move, sometimes great 

distances.703 

7.3.1 Republic of Ireland  

Acute inflation in private rents in Dublin during the 1990s exposed tenants to the harsh 

realities of market rents post-decontrol.704 While policy makers made extending security of 

tenure the first term of reference, the question of reforming rent regulation also featured 

prominently.705 Various approaches to rent regulation were considered.706 These proved to 

be “sharply divisive”, splitting the membership of the Commission along familiar class 

lines.707 While the Commission accepted that there was no legal or constitutional 

impediment to introducing a system which restricted the amount of rent a landlord could 

charge, the Commission was particularly concerned about sending the wrong “sort of signal 

to investors”.708 By a narrow majority the Commission proposed that initial rents be set at 

the “open market rate” but rent increases would be restricted in frequency to once a year, 

and any increases subject to the condition that it should not produce “excessive rents”, that 

is, rents that are in excess of the “open market rate”.709  

 
703 National Housing Federation, ‘Housing benefit freeze: 9 in 10 homes unaffordable for families’ (National 

Housing Federation, 7 October 2019) https://www.housing.org.uk/press/press-releases/housing-benefit-

freeze-9-in-10-homes-unaffordable-for-families/ (accessed 7 January 2020); Simon Community, Locked Out 

of the Market VII (Dublin, Simon Community, 2017) 8-12. 
704 A. Ryall, ‘Regulating Residential Tenancies in Ireland: Rights, Responsibilities and Enforcement' in N. 

Hopkins (ed), Modern Studies in Property Law Vol 7 (Oxford, Hart, 2013) 62. 
705 Government of Ireland, Report of the Commission on the Private Rented Residential Sector (Dublin, 

Stationary Office, 2000) 154-159; U. Cassidy & J, Ring, Landlord & Tenant Law: The Residential Sector 

(Dublin, Round Hall, 2010) 127-128; A. Ryall, 'Regulating Residential Tenancies in Ireland: Rights, 

Responsibilities and Enforcement' In N. Hopkins (ed) Modern Studies in Property Law Vol 7 (Oxford, Hart 

Publishing, 2013) 62-66. 
706 Government of Ireland, Report of the Commission on the Private Rented Residential Sector (Dublin, 

Stationary Office, 2000) 107-119. 
707 A. Ryall, ‘Regulating Residential Tenancies in Ireland: Rights, Responsibilities and Enforcement' in N. 

Hopkins (ed), Modern Studies in Property Law Vol 7 (Oxford, Hart, 2013) 62. 
708 Government of Ireland, Report of the Commission on the Private Rented Residential Sector (Dublin, 

Stationary Office, 2000) 115-116. 
709 ibid 158-159; Residential Tenancies Board, Annual Report 2016 (Dublin, RTB, 2017) 36. 

https://www.housing.org.uk/press/press-releases/housing-benefit-freeze-9-in-10-homes-unaffordable-for-families/
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Following the global financial crisis in 2008, sustained & acute rent increases re-occurred in 

Dublin and other major urban areas in Ireland during the late 2010s. Faced with runaway 

rents, policy makers returned to the rent question which had proved so contentious. This time 

however the extent of the rent increases, and the expanded de facto social function of the 

sector, forced the introduction of expanded legal restrictions on the rents landlords could 

charge in, so called, ‘rent pressure zones’.  

Regulating initial rents  

The Residential Tenancy Act 2004 formally entrenched the concept of market rents, 

dominant in the private rented sector since decontrol in 1982, in domestic law. The basic 

notion is that the initial rent is a matter for the landlord and tenant to determine, subject to 

the rule that rents must not exceed the “market rent”.710  Market rent is defined as “the rent 

which a willing tenant not already in occupation would give, and a willing landlord would 

take for the dwelling on the basis of vacant possession and with regard to the other terms of 

the tenancy as well as the letting values of similar dwellings in a comparable area.”711 This 

definition, which combines a hypothetical matching of landlord and tenant with the more 

concrete data on rents from comparable tenancies, is broadly in line with the concept of 

market rents under the Housing Act 1988.712 While the potential for a tenant to challenge an 

initial rent as being excessive is limited, the compulsory registration of rents with the 

Residential Tenancies Board, has allowed the Board to develop a considerable dataset of 

rents for the purpose of identifying excessive rents. 

Regulating rent increases  

When considering proposals for reform of rent regulation in the Republic of Ireland, the 

Commission concluded that regulation should go no further than guarding against excessive 

rents by restricting the landlord’s ability to increase the rent. Under the 2004 Act, rent 

increases could only occur once a year713 through a prescribed rent review process which 

required the landlord to give written notice to the tenant at least 28 days before the new rent 

 
710 RTA 2004, s. 19(1). 
711 RTA 2004, s. 24(1). The definition is similar in several respects to the definition of ‘gross rent’ set out in 

the Landlord and Tenant (Amendment) Act 1980, s. 23(5) which itself is drawn from the Landlord and 

Tenant Act 1931, see Wylie J, Landlord and Tenant Law (Dublin, 3nd edn, Tottel, 2014) para. 29.79. 
712 RTA 2004, s. 151(1)(e). See Smyth v Kelly TR0514-000651 / Case Ref No: 0114-09744, September 16, 

2004.  
713 RTA 2004, s. 20(1). 
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would take effect.714 Just over a decade after the introduction of the 2004 Act, the inability 

of this regime to prevent sustained acute increases in rents was laid bare in Dublin where 

private rents increased “by close to, or greater than, 10% per year” during the mid-2010s.715 

This forced reform of rent regulation back on to the political agenda. Instead of a 

fundamental rethink of the rent regulation regime, the approach taken was to expand and 

develop the existing framework in order to introduce “rent certainty”.716  

The rent review period was temporarily extended from one to two years. After four years 

had expired, the review period would revert to one year.717  Furthermore, the notice period 

for rent reviews was extended from 28 to 90 days for all tenancies,718 and the landlord was 

required to provide the tenant with details of the dispute resolution framework under the 

Act.719 The landlord was also required to provide justification that the proposed rent increase 

was not excessive by including within the notice the advertised rents of three comparable 

dwellings in terms of size, type, quality and location.720 Failure to provide an appropriate 

notice will result in the notice having no effect721 and the landlord must notify the Board of 

any change in rent.722  

Rent pressure zones 

Despite these measures the “rapid rate of rent inflation” continued unabated and so further 

reforms of rent regulation were introduced.723 This time, certainty was eschewed in favour 

of “rent predictability”. While various countries limit rent increases by pegging rents to the 

inflation rate, this system was rejected out of concern that it would limit rent increases to 

zero real growth making it difficult to remove these restrictions in the future.724 Instead, a 

 
714 RTA 2004, s. 22(2). 
715 Department of the Environment, Community and Local Government, Stabilising Rents, Boosting Supply 

(Dublin, Stationary Office, 2015) 5-6. 
716 ibid. 
717 RTA 2004, s.20(1) as amended. 
718 RTA 2004, s. 22(2). 
719 RTA 2004, s. 22(2A)(b) as amended.  
720 RTA 2004, s. 22(2A)(c) as amended.. 
721 RTA 2004, s. 22(1). 
722 RTA 2004, s.139. 
723 Department of Housing, Planning, Community and Local Government, Strategy for the Rental Sector 

(Dublin, Stationary Office, 2016) 10. 
724 ibid. 
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system which limited rent increases by a formula capped at 4% per annum in certain high-

pressure areas, designated as rent pressure zones (RPZ), was introduced. An area will be 

designated a RPZ by the Minister where rents are rising quickly i.e. the annual rate of rent 

inflation in the area must have exceeded 7% or more in four of the last six quarters and the 

average rent is above the national average.725 This can be quite an exacting standard and 

tends to exclude areas where there is considerable volatility in rents but where there are 

significant rent increases nonetheless e.g. double digit increases in a single quarter.726  

There are two main exemptions to the RPZ rules. Properties that are new to the rental market, 

i.e. which have not been let at any time in the previous two years, and properties which have 

undergone a substantial renovation are excluded.727 Landlords have sought to avoid the RPZ 

measures by representing cosmetic improvements to the dwelling as substantial 

refurbishment – thereby allowing them to avoid the RPZ measures. In response the RTB 

have published guidance on what constitutes a substantial refurbishment – however this has 

not been placed on a statutory footing.728 Where a landlord wishes to increase the rent of an 

existing tenancy within a RPZ, any increase cannot be greater than the amount determined 

by the formula729  – which is capped at 4% per annum.730 For new tenancies, the landlord 

must furnish the tenant, in writing, with the amount of rent that was last set under a tenancy 

for the dwelling, the date the rent was last set under a tenancy for the dwelling and a 

 
725 RTA 2004, s. 24A (inserted by Planning and Development (Housing) and Residential Tenancies Act 

2016, s. 36). 
726 Threshold, Submission to the Review of Rent Predictability Measure (Dublin, Threshold, 2017) pp 5-6. 

Available at 

https://www.threshold.ie/download/pdf/submission_to_the_review_of_rent_predictability_measures.pdf (last 

accessed 20 May 2018). 
727 RTA 2004, s. 19(5) (as amended).  
728 Residential Tenancies Board, Guidelines for good practice on: The Substantial Change Exemption in Rent 

Pressure Zone Areas (Dublin, RTB, 2017). 
729 RTA 2004, s. 19(4) as inserted by Planning and Development (Housing) and Residential Tenancies Act 

2016, s.34. The rent formula is R x (1 + 0.04 x t/m) where R represents the current rent amount, t represents 

the number of months between the date the current rent came in to effect and the date the new rent amount 

will come in to effect and m is either 24 or 12 (frequency of rent review). 
730 RTA 2004, s. 19(4) (as amended). For existing tenancies, reviews are limited to once every 24 months – 

thus allowing a maximum rise of 2% per annum. With the phasing out of rent certainty measures by 2019, 

such tenancies have reverted to annual reviews – subject to the 4% cap.  

https://www.threshold.ie/download/pdf/submission_to_the_review_of_rent_predictability_measures.pdf
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statement as to how the rent set under the tenancy of the dwelling has been calculated having 

regard to the rent pressure zone formula.731  

Rent disputes  

Disputes over rents are within the jurisdiction of the Residential Tenancies Board.732 A 

tenant may challenge the initial rent or, more likely, a proposed rent increase. Challenging a 

rent increase requires prompt action. A 90-day time limit applies to challenges to rent 

increases733 – however if the landlord serves an invalid notice then no time limit applies.734 

In both cases, the application for dispute resolution must be in the prescribed form and 

accompanied by the prescribed fee – a €25 fee applies to online applications for adjudication. 

The Board will determine whether the proposed rent exceeds the ‘market rent’ or has been 

imposed in a way which contravenes the rent reviews rules.735  

The experience of the Board to date indicates that disputes over rent increases often turn on 

the assessment of the notice, and in particular, the set of comparable rents the landlord has 

included in the notice to support the proposed rent.736 Comparable rents must be drawn from 

advertised tenancies737  and the comparable dwellings must be of a “similar size, type and 

character” and “situated in a comparable area”.738 If one of the comparable dwellings is 

substantially bigger that the present tenancy,739 or not in a comparable area,740 then the notice 

will be invalid. The Board has the power to determine an appropriate rent and substitute it 

for the contested rent, and either party may appeal the decision to the Circuit Court.741  

 
731 RTA 2004, s. 12(X)(h) (as amended). 
732 RTA 2004, s.21. 
733 RTA 2004, s.88.  
734 U. Cassidy & J, Ring, Landlord & Tenant Law: The Residential Sector (Dublin, Round Hall, 2010) 120-

121.  
735 RTA 2004, s.120.  
736 Kilalea v Leahy & Maguire - TR0315-001068 / Case Ref No: 1014-15046 (5/8/15). The tenant has the 

opportunity to present alternative comparable advertised rents. 
737 Suh v AG Kerryfort Dublin PRS Ltd TR0217-002193 / Case Ref No: 0117-31258 (27/4/17); Drapala v 

Mcateer TR1216-002097 / Case Ref No: 1016-30036 (9/2/17). 
738 Grech v Moore TR0417-002295 / Case Ref No: 0217-32167 (3/10/17). 
739 Drapala v Mcateer – TR1216-002097 / Case Ref No: 1016-30036 (9 Feb 2017) where a difference of 

40% in floor area was not a “similar” area. 
740 European Property Fund PLC v Lind - TR0317-002216 / Case Ref No: 0117-31160 (13 June 2017). 
741 RTA 2004, s. 84(5). 
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7.3.2 Scotland  

The transformation of private renting in Scotland in the two decades since devolution 

provoked a fundamental rethink of the security of tenure regime. The question of reforming 

rent regulation did not feature prominently in reform proposals until relatively late in the 

process. Initially, it was proposed that rents should be based on the open market rents and 

regulation should go no further than guarding against excessive rents and restricting the 

frequency of rent reviews. However, sustained increases in rents in Edinburgh and, to a lesser 

extent, in Glasgow, during the 2010s, lent popular support to tenant campaigns for rent 

regulation and led to the introduction of further restrictions on the landlord’s ability to 

increase the rent in certain high pressure areas.742  

Regulating initial rents 

The Private Housing (Tenancies) (Scotland) Act 2016 entrenched the system of market rents 

associated with the short assured tenancy. Rather than defining the term “open market rent”, 

the Act outlines how such a rent is to be determined by a rent officer.743 This involves 

determining the amount that the property could be rented for on the open market between a 

willing landlord and a hypothetical willing tenant. Any work voluntarily paid for or carried 

out by the tenant is disregarded.744 Likewise, any failure by the tenant to comply with the 

terms of the tenancy is disregarded – preventing a tenant from claiming a lower rent because 

of any breach.745 Instead, the rent will be calculated as though the breach had not occurred. 

As the explanatory notes indicate “the rule applies to acts by a predecessor under the same 

tenancy as well, meaning that it would cover acts by a tenant who assigned the tenancy to 

the current tenant, or acts by a person from whom the current tenant inherited the 

tenancy”.746 It is likely, that in the coming years, as greater data on rents is compiled, that 

the rent in comparable properties will play a central role in the determining whether rents 

are excessive.747 

 
742 Scottish Government, Private Sector Rent Statistics, Scotland, 2010 to 2017 (Edinburgh, Scottish 

Government, 2017) 1-2. 
743 PHA 2016, s. 32. 
744 PHA 2016, s. 32(2). The main exception relates to ‘improvements’. 
745 PHA 2016, s.  32(2)(b). 
746 Explanatory notes to the PHA 2016, para. 58. 
747 PHA 2016, s. 34. 
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Regulating rent increases 

When considering proposals for reform of rent regulation in Scotland, reformers initially 

proposed that regulation should go no further than guarding against excessive rents by 

restricting the landlord’s ability to increase the rent. Aside from the general rule that a rent 

review cannot increase rents above the open market rent, rent reviews are limited to one per 

year, save that and no review can take place in the first year of a tenancy – except where 

substantial improvements have been carried out.748 Scottish landlords must also provide 

tenants with appropriate notice in writing stating the new rent and the date it takes effect749  

at least three months before the proposed rent is to take effect.750 During the notice period, 

the parties may come to an agreement to vary the rent, or the date specified in the notice.751  

Rent pressure zones 

Local authorities may apply to the Scottish Ministers to designate an area a rent pressure 

zone.752 The application must show that rents are rising by too much, that those rises are 

causing undue hardship to tenants, and that the council is coming under increasing pressure 

to provide housing as a result of those rises.753 After consulting relevant stakeholders754, the 

Scottish Minister is required to devise regulations which designate an area to be a rent 

pressure zone.755 Once in effect, the rent pressure zone has a shelf life of 5 years.756 Within 

this zone, a rent increase notice for a Private Residential Tenancy cannot increase the rent 

by more than the CPI + 1%757 - although exemptions are allowed in the case of 

improvements.758 In order to avail of the improvement exemption, the landlord will have to 

apply to the rent officer. The exemption only applies to property improvements completed 

after the tenancy was granted, or since the date of the last rent review, and does not apply in 

 
748 PHA 2016, s. 19.  
749 PHA 2016, s. 22(2) and regulations (not yet introduced).  
750 PHA 2016, s. 22. 
751 PHA 2016, s. 23. This must take place within the permitted time period of 21 days. 
752 PHA 2016, s. 35(1), 35(2) an application has to fulfil the requirements set by the Scottish Ministers. 
753 PHA 2016, s. 40(3)(a)-(b). 
754 PHA 2016, s. 40. 
755 PHA 2016, s. 36, 37.  
756 PHA 2016, s. 39. 
757 PHA 2016, s. 38.  
758 PHA 2016, ss 42 & 43. 
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relation to standard repair and maintenance work or work done by the tenant.759 In 

determining the application, the rent officer is required to follow guidance from the Scottish 

Ministers.760  

Rent disputes  

Rent Service Scotland has jurisdiction over rent disputes. A tenant may challenge the initial 

rent or, more likely, a proposed rent increase. Challenging a rent increase, requires prompt 

action – an action cannot be brought more than 21 days after receipt of the notice in 

Scotland.761 The application for dispute resolution must be in the prescribed form and there 

is no fee. The Rent Officer will determine whether the proposed rent exceeds the ‘market 

rent’ or has been imposed in a way which contravenes the rent review rules. In determining 

the market rent, the Rent Officer will have regard to the statutory definition of market rents 

outlined earlier and is required to give reasons for the decision. The Rent Office has the 

power to determine an appropriate rent and substitute it for the contested rent, and either 

party may appeal the decision to the First-tier Tribunal which can determine the rent.762  

7.3.3 Wales and Northern Ireland  

In Northern Ireland and Wales, the respective governments did not follow the Dáil or 

Scottish Parliament’s lead in extending rent restrictions. This is remarkable given how by 

the mid-2000s, as the devolved governments turned their attention to reform of renting law, 

there was no mistaking the potential for market rents to facilitate sustained, and often acute, 

rent inflation.763 Indeed, although rents tend to be lower in Northern Ireland and Wales, there 

are signs that the market rent model has facilitated sharp rent increases there also.764  

Nevertheless, despite different political configurations of the respective Assemblies, the key 

policy response adopted was strikingly similar. In each case, reformers entrenched the 

 
759 PHA 2016, s. 42. 
760 PHA 2016, s. 42-43. 
761 PHA 2016, s. 24(1)-(2).  
762 PHA 2016, ss 28, 29, 30. 
763 Department of the Environment, Community and Local Government, Stabilising Rents, Boosting Supply 

(Dublin, Stationary Office, 2015) 5-6; S. Jeraj and R. Walker, The Rent Trap (London, Pluto Press, 2016) 6. 
764 Northern Ireland Housing Executive, Performance of the Private Rental Market in Northern Ireland H2 

2017 (Belfast, Housing Executive, 2017) 8;  Ian Craig, ‘Rents in Wales up two per cent in 2019’ 

https://www.southwalesargus.co.uk/news/18124422.rents-wales-two-per-cent-2019/ (accessed 7 January 

2020).   

https://www.southwalesargus.co.uk/news/18124422.rents-wales-two-per-cent-2019/
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dominant role of market rents in the private rented sector, while either removing existing 

legal restrictions on rents and/or rejecting any extension of rent restrictions.  

In Northern Ireland, policy makers sought to develop a market in rented housing and 

introduced the Private Tenancies (NI) Order 2006 to this effect. This residential security 

regime assumes the role of market rents as the basis for rent setting for the vast majority of 

private tenancies. At the same time, in Northern Ireland rent control has been retained as an 

enforcement tool to compel landlords to ensure that particularly old housing is fit for human 

habitation.765 While this distinguishes Northern Ireland as having one of the only 

functioning, so called, ‘first generation’ rent controls, its role is marginal and only applies to 

particularly old housing that is certified as being unfit.766 

In Wales, when the Labour led Welsh Assembly considered reforming renting in the 2010s, 

rent regulation was expressly excluded from the remit of the Law Commission, for much the 

same reason as it had been excluded by New Labour in England a decade earlier.767 

Unsurprisingly, the resulting proposals did not depart from the market rent regime. Some of 

the minimal restrictions on rent increases were carried over from the Housing Act 1988. 

Thus, the frequency of rent restrictions was limited to one per year and the notice process 

for bringing about rent increases was retained.768 However, by not including any definition 

of market rents, the reformers effectively removed the minimal legal restriction on excessive 

rents that applied to assured tenancies and shortholds, discussed above.  Of course, the value 

of legal restrictions on excessive rents is limited given the extremely limited legal protections 

against eviction, and the absence of this protection leaves open the potential for excessive 

rent increases to be used to effect a de facto eviction. 

7.3.4 Critically appraising the national reforms of rent regulation  

The distinctive approaches taken to rent regulation within the various post-1998 reforms 

present a mixed picture. There is strong legal similarity in how each reform has entrenched 

market rents in domestic law. This has either been done expressly, as in the Republic of 

 
765 C. Moss, ‘Private Tenancies Order: One Year On’ (2007) Frontline Magazine available at 

https://www.lawcentreni.org/frontline-magazine/375.html (last accessed 18 February 19). 
766 ibid.  
767 Law Commission (E&W), Renting Homes in Wales (London, Stationary Office, Law Com No 337, 2013) 

para. 2.20. 
768 Renting Homes (Wales) Act 2016, s. 123. 

https://www.lawcentreni.org/frontline-magazine/375.html
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Ireland and Scotland, or market rents have simply been assumed as the baseline for private 

rents, as in Northern Ireland and Wales. The most distinctive legal reforms have been in 

relation to rent increases. In the Republic of Ireland and Scotland, various legal restrictions 

on rent setting have been extended, including the added restrictions that apply to, so called, 

‘rent pressure zones’, and the extended notice requirements. By contrast, in Wales and 

Northern Ireland, reformers have either removed existing legal restrictions on rents, and/or 

rejected any extension of rent restrictions. Given that the social problems associated with 

rent inflation are, to varying extents, common in each nation, it is remarkable that such 

distinctive approaches have been taken. The following account argues that ‘divergence’ can 

be explained by reference to the distinctive housing politics of the respective governments 

during the post-1998 period. The section concludes by critically appraising the nature of 

legal difference that these legal developments represent.  

Housing politics and national reforms of rent regulation 

There has been remarkable continuity in renting law in England since deregulation. This can 

be largely attributed to the changed housing politics of the New Labour government (1997-

2010) which, as discussed in chapter two, broke with its traditional pro-rent regulation 

policies and embraced market rents. During the 2000s, the government repeatedly made 

clear “that the policy of market rents in the private rented sector was one that was not to be 

disturbed”769  because it was “working well” and, indeed, necessary in order to attract 

investment.770 The electoral success of the Conservatives post-2010, which maintained their 

historical ideological opposition to rent regulation, effectively put paid to the question of 

extending rent restrictions in England. Indeed, in 2015 Boris Johnson, the future 

Conservative Prime Minister, argued that the type of rent restrictions introduction in Ireland 

and Scotland, were akin to Vietnamese style state socialism and would lead to “higher rents, 

fewer homes, and general dilapidation”.771  

 
769 Law Commission (E&W), Renting Homes in Wales (London, Stationary Office, Law Com No 337, 2013) 

paras 2.28-2.29.  
770 Department of the Environment, Transport and the Regions (DETR)/Department of Social Security 

(DSS), Quality and Choice: A Decent Home for All – the Housing Green Paper (London, DETR/DSS, 2000) 

paras 5.2, 5.21; Communities and Local Government, The private rented sector: professionalism and quality, 

The Government response to the Rugg Review (London, CLG, 2009) para 17. 
771 Boris Johnson, ‘Miliband could savage our cities faster than any bomb’ (The Telegraph, 26 Apr 2015) 

https://www.telegraph.co.uk/news/politics/ed-miliband/11564637/Miliband-could-savage-our-cities-faster-

than-any-bomb.html (accessed 7 January 2020). 

https://www.telegraph.co.uk/news/politics/ed-miliband/11564637/Miliband-could-savage-our-cities-faster-than-any-bomb.html
https://www.telegraph.co.uk/news/politics/ed-miliband/11564637/Miliband-could-savage-our-cities-faster-than-any-bomb.html
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These political developments in Westminster explain the continued dominance of the market 

rent system in England, however they do not account for developments in the devolved 

nations post-1998. In order to explain these developments, it is necessary to consider the 

housing politics of the devolved governments. In the National Assembly for Wales, the 

Labour government entrenched the market rent system in domestic law in a reform that 

arguably reflects the remarkable endurance of the housing politics associated with New 

Labour. Once again, market rents were seen as being essential to attracting private 

investment and promoting a market in rented housing.772 As noted earlier, there are strong 

similarities between the Welsh reforms and those introduced by the Northern Ireland 

Assembly in 2006. A central feature of this reform was the embracing of market rents as a 

means of attracting private investment, improving housing conditions, and promoting the 

development of a market in rented housing.773  

The governments in Westminster, Cardiff and Belfast have each displayed various degrees 

of ideological and political reluctance to consider extending legal restrictions on rents. By 

contrast, the governments in the Republic of Ireland and Scotland have proved more open to 

extending legal restrictions on rents during the same period. However, this should not 

necessarily be taken as evidence for the existence of fundamentally different political or 

ideological views of rent regulation.774 The reforms in Ireland can largely be attributed to 

the particularly acute rent inflation that set in during the late 2010s which spread to cities 

and towns across the country and created a distinct urgency for reform.775 As discussed in 

the next section, the need for legal reform was accepted reluctantly and only as a short term 

emergency measure.776 Turning to the Scottish reforms, rent inflation in Edinburgh and 

Glasgow contributed to these reforms, however it is also the case that popular tenants’ rights 

 
772 Welsh Government, Renting Homes: A better way for Wales (Cardiff, Welsh Government, 2013) 16; 

Welsh Government, Homes for Wales, A White Paper for Better Lives and Communities (Cardiff, Welsh 

Government, 2012) 36. 
773 Department of Social Development/Northern Ireland Housing Executive, Renting Privately - A Strategic 

Framework (Belfast, NIHE, 2004) 6-7.  
774 Scottish Government, A Strategy for the Private Rented Sector in Scotland (Edinburgh, Scottish 

Government, 2013) 24-25; Scottish Government, Private Housing (Tenancies) (Scotland) Bill 2015 Policy 

Memorandum (Edinburgh, Scottish Government, 2015) para 90. 
775 Department of the Environment, Community and Local Government, Stabilising Rents, Boosting Supply 

(Dublin, Stationary Office, 2015) 5-6.  
776 Department of Housing, Planning, Community and Local Government, Strategy for the Rental Sector 

(Dublin, Stationary Office, 2016) 1-2. 
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campaigns, in particular the Living Rent campaign, generated political pressure that 

contributed directly to the extension of rent restrictions.777 

Legal restrictions on rent increases  

Distinctive legal approaches have emerged in relation to the role of legal restrictions on rent 

increases. In the Republic of Ireland and Scotland, distinctive legal restrictions on rent 

increases include the three month notice period which landlords must provide tenants before 

increasing rents, the legal restrictions on excessive rents, and the extended legal restrictions 

on rent increases in, so called, ‘rent pressure zones’ as well as more generally.  

The additional legal restrictions on rent increases in, so called, ‘rent pressure zones’, in both 

the Republic of Ireland and Scotland represent the most distinctive rent restrictions to emerge 

in recent years. There is remarkable similarity in how these measures operate, by capping 

the amount of rent increase either as a set percentage, or in combination with rates of 

inflation. The Scottish system has not yet been fully bedded in and it remains too early to 

acquire an informed view. However, the Irish system has been in operation for longer and a 

number of limitations have become apparent.  

Rent pressure zones have been extended across Ireland, taking in over half of all private 

residential tenancies.778 Although it remains relatively early days, rental data from the RTB 

shows mixed results. Rents are still growing quite rapidly in Dublin – in 2017 new rents 

increased by 6.4%, but there are also signs that rent increases are taking place at a slower 

rate.779 These sharp increases in rents suggest that the rent pressure zones have not 

moderated rents. Indeed, the selection of the 4% cap, which is in excess of inflation, does 

little to moderate rents in line with inflation. However, the data does not present a complete 

picture as it is limited to new rents and does not track existing rental levels. Furthermore, the 

rent index includes rents which are exempt from the rent pressure zone rules – either because 

 
777 K. Berry and S. Harvie-Clark, Private Housing (Tenancies) (Scotland) Bill (Edinburgh, Scottish 

Parliament SPICe Briefing, 2015) 7-8. 
778 Department of Housing, Planning and Local Government, ‘Comment by the Minister for Housing on the 

Latest RTB Data and Consultation on the Review of Rent Predictability Measure’ (Dublin, DHPLG, 2017) 

available at http://www.housing.gov.ie/housing/private-rented-housing/rent-predictability/latest-rtb-data-and-

consultation-review-rent (last accessed 20 May 2018). 
779 Department of Housing, Planning and Local Government, Review of Rent Predictability Measure – Final 

Report (Dublin, Stationary Office, 2018) 7-8. 

http://www.housing.gov.ie/housing/private-rented-housing/rent-predictability/latest-rtb-data-and-consultation-review-rent
http://www.housing.gov.ie/housing/private-rented-housing/rent-predictability/latest-rtb-data-and-consultation-review-rent
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the tenancy is a new let, or there have been substantial refurbishments to the dwelling. This 

makes it difficult to assess the impact of the measures.780  

There are also signs that there are gaps in the rent pressure zone framework which may be 

undermining its operation. The exacting requirements which must be met before an area is 

designated a RPV has limited its scope, and tenancies in high rent areas which are subject to 

considerable rent volatility may be excluded.781 It has also been argued that landlords used 

the substantial refurbishment exemption to avoid the RPZ measures and charge higher 

rents.782  

Attention has also been drawn to how landlords have exploited the overly complex security 

of tenure regime by ending tenancies in the first 6 months of a further Part 4 tenancy – during 

which time the landlord does not have to give a reason for the termination.783 This allows 

landlords to re-let at a higher rent. In response to some of these criticisms, the government 

have proposed making the charging of excessive rents an offence and providing the RTB 

with additional enforcement powers to initiate proceedings and to compel annual registration 

of tenancies, instead of the current practice of once off registration and relying on tenant 

complaints. It has also been proposed that landlords will be required to notify the RTB of 

any exemption claimed from the rent increase limits.784 

Rejecting the ultra-low residential security model?  

The introduction of extended legal restrictions on rent increases in the Republic of Ireland 

and Scotland represents instances of legal difference but it is important that this difference 

is not overstated. When compared to the other post-1998 national reforms, and viewed in 

light of decontrol and deregulation, it is argued here that these developments cannot be taken 

 
780 Threshold, ‘Submission to the Review of Rent Predictability Measure’ (Dublin, Threshold, 2017) 5. 

Available at 

https://www.threshold.ie/download/pdf/submission_to_the_review_of_rent_predictability_measures.pdf (last 

accessed 20 May 2019). 
781 ibid. 
782 Department of Housing, Planning and Local Government, Review of Rent Predictability Measure – Final 

Report (Dublin, Stationary Office, 2018) 7-8.  
783 RTA 2004, s. 34(b). A similar provision which applied to the first 6 months of a Part 4 tenancy under s.42 

was repealed.  
784 Department of Housing, Planning and Local Government, Review of Rent Predictability Measure – Final 

Report (Dublin, Stationary Office, 2018) 9-11. 

https://www.threshold.ie/download/pdf/submission_to_the_review_of_rent_predictability_measures.pdf
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as signalling a fundamental rejection of the ultra-low residential security regime. After all, 

just as in Wales and Northern Ireland, the reforms in the Republic of Ireland and Scotland 

have entrenched market rents in domestic law. In each case, this has been seen by policy 

makers as being necessary in order to send the right “sort of signal to investors” and thus 

promote a market in rented housing.785  

The extension of rent restrictions should not be taken as evidence of a reduction in political 

commitment to these policies. Indeed, the introduction of, so called, ‘rent pressure zones’ in 

Ireland and Scotland, which ostensibly suggest a departure from the ultra-low residential 

security model, have been justified by reformers as being necessary to better support the 

functioning of the market during a period of “temporary” difficulty.786  In no way do these 

legal restrictions come close to the rent restrictions associated with control and regulation 

which much more extensively curtailed landlord’s property in order to deliver more widely 

affordable rents. Such rent restrictions continue to be considered toxic by many policy 

makers who have been at pains to highlight the limited nature of these new rests 

restrictions.787  

7.4 Conclusion  

For much of the 20th century there was considerable legal similarity in the strong legal 

restrictions on rents in the private rented sector in the UK and Republic of Ireland. Rent 

control and rent regulation illustrate how the law could be used to freeze, remake, or develop 

alternatives to, market rents in order to promote various social policies. These legal 

restrictions were flawed in different ways, but the degree to which control and regulation 

curtailed landlord’s property rights reflects the weight accorded to the tenant’s home 

interests during this period. 

The strong legal similarity endured as decontrol and deregulation removed, or watered down, 

legal restrictions on rents, firmly entrenched market rents and shifted state policy from 

restricting rents, to subsidising rents, in order to ensure wide affordability. These dramatic 

 
785 Government of Ireland, Report of the Commission on the Private Rented Residential Sector (Dublin, 

Stationary Office, 2000) 115-116; Scottish Government, A Strategy for the Private Rented Sector in Scotland 

(Edinburgh, Scottish Government, 2013) 1, 24-25. 
786 Department of Housing, Planning, Community and Local Government, Strategy for the Rental Sector 

(Dublin, Stationary Office, 2016) 1-2. 
787 ibid 1-2. 
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shifts in law and policy were central to the introduction of an ultra-low residential security 

model that dominated private renting and set the legal context for subsequent post-1998 

national reforms of renting law. While policy makers in the UK and the Republic of Ireland 

appreciated, and indeed intended, that these reforms would cause rents to rise, the scale of 

the social problems associated with rent inflation that has followed the revival of private 

renting has been remarkable. This is reflected in the dramatic increases in state expenditure 

on rent subsidies and in the way rent increases have outstripped the uprating of subsidy 

leading to considerable hardship for tenants.  

Post-1998, these social problems have found expression in new political spaces. The picture 

of these reforms that is emerging is complex and quite mixed. There is strong continuity in 

the reforms introduced in Wales and Northern Ireland where the market rent system has been 

further entrenched in domestic law. Indeed, in some instances, these reforms have gone 

further by sweeping away, or rejecting the role of, legal restrictions on excessive rents. A 

degree of legal difference has emerged in the Republic of Ireland and Scotland where 

reforms have extended legal restrictions on rent increases, most notably with the introduction 

of, so called, ‘rent pressure zones’. 

Despite the mixed legal picture emerging, a comparative analysis of the legal treatment of 

rent regulation reveals that while some distinctive national reforms have been introduced, 

they do not represent a fundamental break with the ultra-low residential security model. 

Rather, in different ways, each of the national reforms have entrenched central tenets of the 

ultra-low residential security model into domestic law. This is particularly apparent in how, 

in each case, the national reforms have entrenched the market rents system, so central to the 

ultra-low residential security regime, in domestic law. Where legal restrictions on rent 

increases have been extended in the Republic of Ireland and Scotland, these measures do 

not, in any sense, represent a return to the days of rent control or regulation. Yet while policy 

makers may point to legal or constitutional rules that restrict any more extensive legal 

intervention, the discussion in Blake v Attorney General illustrated that the significance of 

such legal constraints should not be exaggerated. Rather, the parameters of reform are set, 

first and foremost, by housing politics.  

The remarkable endurance of the ultra-low residential security regime arguably reflects the 

strong continuity in housing politics post-1998. In each case, policy makers continue to 

conceptualise private renting, and indeed private renters, in highly commodified terms. 

Despite the mixed legal picture emerging at a national level, there is strong continuity in 

how promoting a market in rented housing remains the dominant policy guiding these 
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reforms. This has influenced legal reform and, in particular, the setting of regulatory red 

lines in ways that tend to valorise the landlord’s property rights over and above the tenant’s 

home interests. This is most clearly reflected in the entrenchment of market rents in domestic 

law and the reduction in rent restrictions in Wales and Northern Ireland. Although rent 

restrictions were extended in the Republic of Ireland and Scotland, the limits of rent 

restrictions reflect much the same regulatory red lines. In those cases, policy makers 

accepted restrictions on rent increases as being necessary to better support the functioning 

of the market in rented housing, but they have not been prepared to accept that initial rents 

should be subject to more extensive legal restriction, out of concern that this would send the 

wrong “sort of signal” to investors.  
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Chapter 8 The human right to housing  

8.1 Introduction 

Despite the deep flaws in the ultra-low residential security model, the defining features of 

this model have been adopted by the devolved governments, and the government of the 

Republic of Ireland, in recent reforms of renting law. Given the many social problems that 

stem from the extremely limited legal protections associated with that model, it is likely that 

these problems are likely to endure. This chapter aims to assess how the human right to 

housing could challenge the existing ultra-low residential security model and inform 

contemporary debates about reform of renting law.  

The global financial crisis, with its roots in the state promoted financialization of housing, 

exposed many households across the world to considerable housing insecurity.788 Many have 

turned to the right to housing for the potential it offers as a “real alternative model for 

directing state law and policy”.789 Although leading social movements including Focus 

 
788 M. Aalbers, The Financialization of Housing (London, Routledge, 2016); D. Madden and P. Marcuse, In 

Defense of Housing (London, Verso, 2016); J. Ryan-Collins, T. Lloyd, and L. Macfarlane, Rethinking the 

Economics of Land and Housing (London, Zed, 2017); M Desmond, Evicted (London, Penguin, 2017); H. 

Carr, B. Edgeworth and C. Hunter (eds) Law and the Precarious Home: Socio-Legal Perspectives on the 

Home in Insecure Times (Oxford, Hart, 2018) 1-23.  
789 P. Kenna, Housing Law, Rights and Policy (Dublin, Clarus Press, 2011) 505. Leading social movements 

advocating a right to housing include the Raise the Roof campaign in Ireland and the London based Focus 

E15. See P. O’Connell, ‘Human Rights: Contesting the Displacement Thesis’ 69(1) NILQ 19, 27-29; See T. 

Murray, Contesting Economic and Social Rights in Ireland (Cambridge, CUP, 2016) 2; First Minister’s 

Advisory Group on Human Rights Leadership, Recommendations for a new human rights framework to 

improve people’s lives (Edinburgh, Advisory Group on Human Rights Leadership, 2018) 06/07; K. Boyle, 

‘The Future of Economic, Social and Cultural Rights in Scotland: Prospects for Meaningful Enforcement’ 

(2019) 23(1) Edinburgh Law Review 110-116. 
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E15,790 Raise the Roof791 and Living Rent792 have framed their opposition to the extant 

housing system through the language of human rights, the role and utility of human rights 

has been the subject of considerable academic debate.  

It has been argued that the human right to housing represents, at best, a “useful fiction” that 

can serve as a “discursive resource” but which offers limited substantive benefit to 

marginalised groups.793 Indeed, ‘human rights talk’ has been characterised as potentially 

harmful because it may serve to monopolise discourse and crowd out alternative 

approaches.794 Others have criticised socio-economic human rights for how they have co-

existed comfortable alongside rising inequality.795 While domestic debates around human 

rights in the UK and Republic of Ireland have tended to marginalise socio-economic 

rights,796 it has been argued that such rights are simply ill equipped for tackling inequality. 

This is because, as Moyn argues, socio-economic human rights tend to be primarily focused 

on securing sufficiency of the basic essentials of life rather than securing equality in 

distributive outcomes.797  

This chapter responds to leading critiques and argues that the human right to housing offers 

more than a “useful fiction” to marginalised groups. In the first section of this chapter, it is 

 
790 P. Watt, ‘A Nomadic War Machine in the Metropolis: En/countering London’s 21st Century Housing 

Crisis With Focus E15’ (2016) 20 City 297; and Focus E15 ‘3 Years of Resistance: How We Did It’ 23 

September 2016 available at https://focuse15.org/2016/09/23/3-years-of-resistance-how-we-did-it/. Also see 

See P. O’Connell, ‘Human Rights: Contesting the Displacement Thesis’ 69(1) NILQ 19, 27-29. 
791 See Raise the Roof, Remaking Ireland: A New Deal for Housing (Dublin, Raise the Roof, 2018) 1-11; See 

R. Hearne, Housing Shock: The Irish Housing Crisis and How to Solve it (Bristol, Policy Press, 2020) 217-

236. 
792 See K. McKee and J. Hoolachan, What are the Challenges for Housing Policy in Scotland? (St Andrews, 

Centre for Housing Research 2015) 7; See Living Rent ‘About Living Rent’ available at 

https://www.livingrent.org/about_us.  
793 S. Fitzpatrick, B. Bengtsson and B. Watts, ‘Rights to housing: reviewing the terrain and exploring a way 

forward’ (2014) 31(4) Housing, Theory and Society 447, 447-463. 
794 Ibid. 

795 See J. Whyte, The Morals of the Market (London, Verso, 2019) 
796 K. Boyle and E. Hughes, ‘Identifying routes to remedy for violations of economic, social and cultural 

rights’ (2018) 22(1) International Journal of Human Rights 43-69. 

797 See S. Moyn, Not Enough: Human Rights in an Unequal World (Cambridge, Harvard University Press, 

2018) 

https://focuse15.org/2016/09/23/3-years-of-resistance-how-we-did-it/
https://www.livingrent.org/about_us
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argued that the human right to housing offers valuable normative content that can be used to 

challenge the doctrinal status quo i.e. the ultra-low residential security model, and develop 

alternative approaches. In the second section of the chapter, critical perspectives of the 

human right to housing are considered. It is argued that inspiration for how to close “the 

gap” between the promise of the right to housing and the lived reality for many and realise 

the transformative capacity of the right can be found in the actual practices of social 

movements that articulate human rights claims. 

8.2 Legal norms and comparative perspectives 

The growing debate in recent years about socio-economic rights has been characterised by 

different approaches to, and understandings of, the right to housing.798 As with socio-

economic rights more generally, the content and implications of a right to housing have also 

been subject to many “misperceptions and misinterpretations”.799 As Kenna explains, a right 

to housing is often equated with shelter and social housing, and this is often coupled with a 

perception that such a right involves “creating an obligation on the state to provide a 

minimum level of shelter and housing for all”.800 This section seeks to move beyond such 

minimalist or residual understandings of the right to housing and instead argue that the 

human right to housing represents a much fuller notion which provides sophisticated norms 

and practices in fundamental areas such as security, affordability and habitability. This 

section begins by outlining the right to housing as a socio-economic right, before then 

outlining the legal norms associated with the human right to housing in international human 

rights law. In particular, the section will consider the legal norms stemming from the right 

to housing, and housing related interests, in the European Convention on Human Rights, the 

International Covenant on Economic, Social and Cultural Rights and the Revised European 

Social Charter. The section will then compare the legal norms associated with these 

instruments in the core areas of security of tenure and affordable. This is done in order to 

assess whether these legal norms can be used to critique the ultra-low residential security 

regime and devise alternatives to doctrinal status quo.  

 
798 See J. King, Judging Social Rights (Cambridge, CUP, 2012).  
799 P. Kenna, Housing Law, Rights and Policy (Dublin, Clarus Press, 2011) 531. 
800 ibid 539. 
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8.2.1 Rights and housing  

The right to housing tends to be categorised as a social right and associated with moral and 

political theories of citizenship that view the state as having an active role in securing 

individual freedom and welfare by ensuring economic security and independence for all.801 

Thus, social and economic rights draw on a distinctive political philosophy from that which 

is often associated with civil and political rights and which tend to view the state as a threat 

to individual freedom.802 This categorisation tends to associate socio-economic rights with 

positive state obligations and civil and political rights with negative state obligations.803 Yet 

this negative-positive rights dichotomy is inaccurate.804 It is clear that no specific right can 

be reduced to a single duty on the state to either refrain from acting, or to take certain action. 

Indeed, rights often impose an array of positive and negative obligations that go beyond the 

simple negative-positive rights dichotomy. Expansive positive obligations often attach to 

ostensibly “negative” rights, such as the right to a fair trial, which requires considerable state 

expenditure on a civil justice system.805  

This dual quality is often concealed by institutional mythologies which set in after a set of 

rights have been entrenched so deeply that the political contests surrounding their emergence 

is no longer obvious.806 A modern approach that applies in international human rights 

discourse and also in modern constitutional drafting associates rights with a set of correlative 

state obligations “to protect, respect and fulfil, inherent in all human rights, whether civil 

and political or socio-economic”.807 As Palmer notes this approach addresses the 

“conceptual weaknesses of the positive-negative classification of rights but also recognises 

 
801 See generally T.H. Marshall, Citizenship and Social Class (London, Routledge 1959). Also see P. Kenna, 

Housing Law, Rights and Policy (Dublin, Clarus Press, 2011) 506-507; C. Susstein, The Second Bill of 

Rights (New York, Basic Books, 2004) 12; M. Ishay, ‘The Socialist Contributions to Human Rights: An 

Overlooked Legacy’ (2005) 9(22) International Journal of Human Rights 225. 
802 See generally F. Hayek, The Constitution of Liberty (Chicago, University of Chicago Press 1960).   
803 P. Kenna, Housing Law, Rights and Policy (Dublin, Clarus Press, 2011) 509; A. Giddens, Law Modernity, 

Postmodernity (Aldershot, Ashgate, 2003) 90. 
804 E. Palmer, ‘Protecting socio-economic rights through the European Convention on Human Rights: Trends 

and developments in the European Court of Human Rights’ (2009) 2(4) Erasmus Law Review 397, 403.  
805 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 234-235.  
806 ibid 234-237. 
807 E. Palmer, ‘Protecting socio-economic rights through the European Convention on Human Rights: Trends 

and developments in the European Court of Human Rights’ (2009) 2(4) Erasmus Law Review 397, 403. 
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that particular problems of adjudication and enforcement arise in cases where human rights 

compliance necessitates the imposition of long-term financial obligations on governments, 

whatever the category of the right”.808 

The prevalence of minimalist or residual approaches to the right to housing that associate it 

with shelter and social housing, and blunt positive state obligations, is unsurprising given 

how public housing tends to be deeply associated with the development of the welfare state 

and treated as a key public service. Such approaches also reflect how the right to housing for 

homeless persons in the UK represents perhaps the strongest international example of a 

legally enforceable right to housing, in the positivist sense.809 As well as producing a 

substantial body of case law, it has also generating a considerable volume of academic 

commentary. However, such approaches are beyond the scope of this work, which is instead 

focused on the human right to housing. It is argued that the human right to housing is an 

altogether broader and deeper notion, which is supported by institutional architecture that 

has generated sophisticated housing norms and practices. The following section outlines core 

legal norms associated with the human right to housing in international human rights law.  

8.2.2 Human rights and housing 

The importance of housing is reflected in its status in international human rights law. Like 

many other human rights, the right to housing can be traced to the Universal Declaration of 

Human Rights (UDHR) which, in 1948, expressly included housing as an aspect of the right 

to an adequate standard of living provided in Article 25(1).810 Although not binding on states, 

the UDHR has influenced the development of subsequent human rights instruments.811 

 
808 ibid. 
809 S. Fitzpatrick, B. Bengtsson and B. Watts, ‘Rights to housing: reviewing the terrain and exploring a way 

forward’ (2014) 31(4) Housing, Theory and Society 447, 554-557;  S. Fitzpatrick, and M. Stephens, An 

International Review of Homelessness and Social Housing Policy (London, Department of Communities and 

Local Government, 2007); See D. Cowan, Housing Law and Policy (Cambridge, CUP, 2011) 173-176; I. 

Loveland, ‘Square Pegs, Round Holes: The 'Right' to Council Housing in the Post-War Era’ (1992) 19(3) 

Journal of Law and Society 339-364; see W. Wilson and C. Barton, Statutory Homelessness in England 

(House of Commons Library Briefing Paper SN01164, 2019) 3-9. 
810 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 17. M. Glendon, A 

World Made New: Eleanor Roosevelt and the Universal Declaration of Human Rights (New York, Random 

House, 2001); S. Jensen, The Making of International Human Rights: The 1960s, Decolonization, and the 

Reconstruction of Global Values (Cambridge, Cambridge University Press, 2015). 
811 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 15-17. 
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Housing and housing related interests are protected in the International Covenant on 

Economic, Social and Cultural Rights (ICESCR), the European Social Charter (ESC) and 

Revised European Social Charter (RESC), the European Convention on Human Rights and 

Fundamental Freedoms (ECHR) and the Charter of Fundamental Rights of the European 

Union (EU Charter).812 These instruments attach different obligations on states and provide 

for different institutional actors and enforcement frameworks.  

Recent institutional reforms, which expanded access to remedies for individuals and groups, 

have contributing to the “blossoming” of distinctive housing norms and practice.813 Despite 

these developments, contemporary domestic debates around social and economic rights 

often tend to be dominated by existing domestic institutions and rights structures which, by 

design, marginalise social rights.814 This is particularly apparent with the ECHR, which 

primarily protects civil and political rights, and does not include an express right to housing. 

The great advantage of the ECHR is that state parties are subject to the compulsory 

jurisdiction of the ECtHR which allows individuals to bring complaints. This distinguishes 

the ECHR internationally and has attracted a good deal of litigation related to housing rights. 

Despite the ECtHR developing housing rights in an “oblique” way, the case law also 

demonstrates the limitations of using the ECHR to protect human rights in socio-economic, 

particularly, housing, sphere.815 The following account argues that these limitations suggest 

a need to extend the ‘human rights horizon’ beyond the ECHR and take into the field of view 

those instruments which expressly provide for a right to housing. Within the ICESCR and 

RESC, the recognition of the human right to housing as a right on its own terms, places 

“questions of housing as central, rather than incidental, to any analysis”.816 This has 

generated sophisticated, and developing, norms and practices relating to access, security, 

 
812 P. Kenna, Housing Law, Rights and Policy (Dublin, Clarus Press, 2011) 510-511; C. McCrudden, ‘Human 

Dignity and Judicial Interpretation of Human Rights’ (2008) 19(4) The European Journal of International 

Law 655.  
813 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 120; P. Kenna, 

Housing Law, Rights and Policy (Dublin, Clarus Press, 2011) 518. 
814 K. Boyle and E. Hughes, ‘Identifying routes to remedy for violations of economic, social and cultural 

rights’ (2018) 22(1) International Journal of Human Rights 43-69. 
815 P. Kenna, Housing Law, Rights and Policy (Dublin, Clarus Press, 2011) 560-561; E. Palmer, ‘Protecting 

socio-economic rights through the European Convention on Human Rights: Trends and developments in the 

European Court of Human Rights’ (2009) 2(4) Erasmus Law Review 397, 424-425.  
816 J. Hohmann, ‘Resisting Dehumanising Housing Policy: The Case for the Right to Housing in England’ 

(2017) 4(1) QMHRR 1, 6-19.  
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affordability and safety. After outlining the content and implications of the rights in these 

instruments, the section concludes by engaging with leading criticisms of the right to 

housing, and offering counter criticisms in order to identify novel approaches to protecting 

the right to housing in domestic contexts. 

8.2.2.1 Housing and the ECHR 

Aside from rights relating to property and education, the ECHR generally protects civil and 

political rights and does not contain an express right to housing.817 Rather, the task of 

protecting socio, economic and cultural rights primarily lies with the RESC, which was 

intended to be complementary to the ECHR.818 However, for quite some time the ECtHR 

have emphasized that there is no “water-tight” seal between the rights in the two 

instruments.819 The multi-faceted nature of housing and home mean that housing rights and 

related interests touch on a range of rights provided in the ECHR.820 The relatively robust 

enforcement mechanism distinguishes the ECHR internationally and has attracted a good 

deal of litigation related to housing rights. The following account critically appraises key 

case law developments relating to negative interferences with an existing home, regulation 

of housing costs, and the scope of positive obligations in the housing sphere.  

Eviction and the ECHR: Universal promise vs. Contingent reality  

Article 8(1) contains a right to respect for the home and provides the “strongest contextual 

link between the Convention and a right to housing”.821 Although this has not been 

interpreted as giving rise to a right to a home, litigation has tested the scope of positive 

obligations, producing mixed results, described below.822  The focus here is on outlining 

 
817 It is beyond the focus of this work to consider the EU Charter which draws on the ECHR and mirrors 

some of the rights. In particular, Article 17 is identical to Article 1, Protocol 1 ECHR. Likewise, Article 7 

mirrors Article 8 ECHR; however, the Charter also expressly recognises the right to housing assistance as 

part of the right to social and housing assistance under Article 34(3). The provisions of the Charter bind all 

the institutions of the European Union as well as the Member States when they are implementing EU law see 

G. de Búrca, ‘The Domestic Impact of the EU Charter of Fundamental Rights’ (2013) 49 Irish Jurist 49–64.  
818 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 50. 
819 Airey v Ireland (1980) 2 EHRR 305 at para 26. 
820 P. Kenna, ‘Introduction’ in P. Kenna, S. Nasarre-Aznar, P. Sparkes and C. Schmid (eds), Loss of Homes 

and Evictions across Europe (Cheltenham, Edward Elgar, 2018) 21-30. 
821 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 68. 
822 Yordanova v Bulgaria App no 25446/06 (ECtHR, 24 September 2012) para 130. 
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how the courts approach to negative interference with the enjoyment of an existing home 

has developed Over time. Despite initially stressing the universal scope of Article 8, in recent 

cases the ECtHR have emphasised that any such protections are, in fact, highly contingent.  

Invoking ECHR rights in relation to the home requires, as a first step, that the complainant 

establish that interference relates to the home. This is defined broadly and the inquiry is one 

of fact (rather than law) that will depend on the circumstances, primarily the existence of 

sufficient and continuous links with a specific place. Thus, a home may exist regardless of 

the lawfulness of the occupation under domestic law.823 Once it has been established that a 

complainant’s Article 8(1) rights are in play, the state, as duty bearer, is required under 

Article 8(2) to show that any such interference is lawful, necessary in a democratic society, 

and pursues a recognised legitimate aim.824  

A considerable body of case law has developed around evictions, which reflects how the loss 

of one’s home is regarded as “a most extreme form of interference” with the home.825 

Establishing lawfulness is relatively straightforward and requires the state to prove that the 

eviction has a valid legal basis in domestic law. Likewise, establishing that an eviction is in 

pursuit of a legitimate aim is reasonably straightforward, e.g.  Regaining possession of land 

from persons who did not have a right to occupy it.826 Establishing that such an interference 

is necessary is a taller task. The party seeking eviction must establish that the eviction serves 

a “pressing social need” and, in particular, is proportion to the legitimate aim pursued.827 

Although states enjoy a wide margin of appreciation with respect to housing policies,828 the 

ECtHR have made clear that this margin narrows where the right at stake is crucial to the 

individual’s effective enjoyment of intimate or key rights, and where the extent of the 

intrusion into the person sphere of the applicant is substantial.829  

A crucial factor in this assessment will be the presence of effective procedural safeguards. 

The ECtHR made clear in McCann v UK that “any person” facing eviction should, in 

principle, be able to have the proportionality and reasonableness of the measure determined 

 
823 McCann v the United Kingdom (2008) 47 EHRR 40 para 46. 
824 Yordanova v Bulgaria App no 25446/06 (ECtHR, 24 September 2012) para 106. 
825 McCann v the United Kingdom (2008) 47 EHRR 40 para 50. 
826 ibid para 48; Connors v. the United Kingdom (2005) 40 EHRR 9 para 69. 
827 Yordanova v Bulgaria App no 25446/06 (ECtHR, 24 September 2012) para 117. 
828 Ćosić v Croatia App no 28261/06 (ECtHR, 15 January 2009) para 20. 
829 Yordanova v Bulgaria App no 25446/06 (ECtHR, 24 September 2012) para 118. 
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by an independent tribunal in the light of the relevant principles under Article 8 as well as 

Article 6, the right to a fair trial.830 If the occupier raises the matter,831 the court is required 

to carry out a substantive examination of the arguments and provide adequate reasons for a 

decision.832 The scope of the proportionality assessment is broad allowing the court to 

consider various factors including the nature of the applicant’s interest in their home, any 

links with the area or wider community, the risk of the applicant becoming homeless, the 

urgency of the need for possession, whether alternatives to eviction had been considered as 

well as any potential discrimination.833  

The ECtHR have made clear that national courts have a wide margin of appreciation, if there 

is no reason to doubt the procedure followed, and so it would only be in exceptional 

circumstances that an applicant will succeed in raising an arguable case.834 Despite the 

apparent universal promise outlined in McCann, the ECtHR has recently indicated that the 

availability of Article 8 protections is, in fact, highly contingent. In Vrzić v. Croatia the 

ECtHR determined that the protection “did not automatically apply in cases where 

possession was sought by a private individual or enterprise”.835 In such cases, the Court 

determined that the balance between the private property rights of the private individual 

under Article 1 of Protocol 1 and the home rights of the residential occupier “could be struck 

by legislation which had the purpose of protecting the Convention rights of the individuals 

concerned”.836  

The ECtHR reasoned that what distinguished such cases was the fact that the two private 

individuals entered voluntarily into a contractual relationship in respect of which the 

legislature has prescribed how their respective Convention rights are to be respected. If the 

domestic courts could override the balance struck by the legislation in such a case, the 

ECtHR reasoned, the Convention would be directly enforceable between private citizens so 

as to alter the contractual rights and obligations that they had freely entered into. This 

reasoning was followed in F.J.M. v. UK, a case which concerned mandatory possession 

 
830 McCann v the United Kingdom (2008) 47 EHRR 40 para 50. 
831 ibid paras 28 and 54.  
832 Yordanova v Bulgaria App no 25446/06 (ECtHR, 24 September 2012) para 118. 
833 ibid paras 122-129. 
834 Pinnock and Walker v UK App no 31673/11 (ECtHR, 24 Sept 2013) para 28. 
835 Vrzić v Croatia (2018) 66 EHRR 30 para 67. 
836 ibid. 
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proceedings against a vulnerable private tenant holding an assured shorthold tenancy in 

England.837  

Housing, positive obligations and the ECHR  

Although the ECtHR has indicated a willingness to accept a social dimension to many rights, 

its approach also demonstrates a “deep seated reluctance to acknowledge the moral and 

existential overlap” between civil and political and socio-economic rights.838 It has also 

proved reluctant to move beyond, or even confront, the “inadequacy” of the negative-

positive dichotomy.839 This tension is apparent in litigation that has tested the scope of 

positive state obligations relating to access to housing, and housing safety, in cases relating 

to the right to privacy, right to life and, freedom from inhuman treatment.  

This tension is particularly apparent in relation to access to housing. The ECtHR has not 

interpreted Article 8 as giving rise to a right to a home.840 This is perhaps unsurprising given 

how Article 8, obliges states to respect, rather than protect or fulfil. However, the ECtHR 

have determined that the notion of “respect” is more complex and should be seen in light of 

Article 1 which requires states to “secure” rights.841 Thus, the ECtHR has recognised that 

Article 8 may place positive (albeit minimal) obligations on states in certain 

circumstances.842 Most notably, the ECtHR have recognised an obligation to secure shelter 

for particularly vulnerable individuals in exceptional cases843 e.g. where pollution rendered 

the home unsafe.844  

This tension is also apparent in relation to safe housing. The close links between housing 

and health has given rise to a number of cases under Article 2 which obliges states to take 

steps to protect life. In Öneryıldız v. Turkey the ECtHR determined the Turkey had breached 

 
837 F.J.M. v the United Kingdom (2019) 68 EHRR SE5 para 43. See M. Vols, 'European Law and Evictions: 

Property, Proportionality and Vulnerable People' (2019) 27(4) European Review of Private Law 719–752. 
838 E. Palmer, ‘Protecting socio-economic rights through the European Convention on Human Rights: Trends 

and developments in the European Court of Human Rights’ (2009) 2(4) Erasmus Law Review 397, 399. 
839 ibid. 
840 Yordanova v Bulgaria App no 25446/06 (ECtHR, 24 September 2012) para 130. 
841 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 69-70. 
842 Lopez-Ostra v Spain (1991) 14 EHRR 319; Geurra v Italy (1998) EHRR 357; Moreno-Gomez v Spain 

(2005) 41 EHRR 40; Marzari v Italy (1999) 28 EHRR CD 175. 
843 Yordanova v Bulgaria App no 25446/06 (ECtHR, 24 September 2012) para 130. 
844 Fadeyeva v Russia (2007) 45 EHRR 10. 
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its obligation to safeguard life as a result of its failure to effectively regulate a dangerous 

landfill site.845 The site posed a risk of a methane gas explosion to inhabitants of a nearby 

informal settlement, which public authorities acquiesced to. Furthermore, public authorities 

were aware for a long period of the acute risk which the landfill site posed to inhabitants. A 

methane gas explosion caused the deaths of 39 inhabitants while also destroying their 

homes.846 The ECtHR made clear that Article 2 imposes a “positive obligation on states to 

take appropriate steps to safeguard the lives of those within their jurisdiction”.847 The ECtHR 

outlined that the primary duty on the State is to put in place a legislative and administrative 

framework designed to provide effective deterrence against threats to the right to life.848 A 

number of housing cases have been taken in relation to Article 3 which provides that no one 

shall be subjected to torture or to inhuman or degrading treatment or punishment. In Selçuk 

and Asker v. Turkey the ECtHR determined that the deliberate destruction by public 

authorities of an elderly person’s home constituted inhuman and degrading treatment.849 In 

this case, the home was burnt down by the state security forces, in the presence of the 

inhabitant, which caused the applicant’s belongings to be destroyed in the fire and for her to 

become homeless.850  

Rent regulation and property rights: The shifting emphasis of the ECtHR 

A considerable body of case law relating to housing rights has developed around the right to 

protection of property under Protocol 1, Article 1. Much of this stems from challenges 

brought by landlords to rent restriction systems. While the ECtHR has consistently accepted 

the validity of this social policy, landlords have challenged such restrictions as an 

interference with their property rights. The resulting case law reveals how, Over time, the 

ECtHR’s approach has developed to place less weight on the state’s “social justice” 

arguments and more weight on the landlord’s arguments concerning profitability.851 

 
845 Öneryıldız v Turkey (2005) 41 EHRR 20. 
846 ibid para 89. 
847 ibid para 71. 
848 See also Budayeva v Russia App no 15339/02 (ECtHR, 20 March 2008). 
849 Selçuk and Asker v Turkey (1998) 26 EHRR 477. 
850 Also see Moldovan v Romania (2007) 44 EHRR 16 paras 111-114; see J. Hohmann, The Right to 

Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 73-74. 
851 Kurt Xerri, ‘Renting as a True Housing Alternative in Malta’ (DPhil thesis, University of Tarragona) 180. 



Chapter 8 

196 

The ECtHR has interpreted Protocol 1, Article 1 as containing three distinct rules. The 

general principle of peaceful enjoyment of property, the rule that any deprivation of 

possessions should be subject to certain conditions and the principle that States are entitled 

to control the use of property in line with the public interest. 852 While rent restrictions can 

amount to an interference with the landlord’s property rights, such measures tend to be 

categorised by the Strasbourg Court as merely a control on the use of land, and so the crucial 

matter is whether the interference is capable of justification.853 States enjoy a wide margin 

of appreciation when implementing social policies,854 however some rent regulation 

measures have come unstuck at the proportionality assessment stage.855 Those systems 

which do not provide a means of review or which restricts the rent below the cost of 

maintaining the dwelling are particularly vulnerable to challenge.856 Landlord arguments 

about profitability and whether a rent regulation framework can be generalist or residual in 

nature are more contentious and the ECtHR’s approach to such questions has changed over 

time.  

Initially, the ECtHR were reluctant to interfere with rent regulations. This is most clearly 

illustrated in Mellacher v Austria where regulations applied in a general, rather than targeted 

way, to reduce rents by up to 80% of the applicant’s potential rental income. Despite 

referring to such a reduction as “striking” the ECtHR determined that such a restriction was 

not disproportionate. As Xerri notes, the ECtHR reasoned that the legislature could 

reasonably deem prevailing market conditions to be “unacceptable from the point of view of 

social justice”.857 By contrast, in later case of Hutten-Czapska v. Poland the ECtHR struck 

down a rent regulation system, which also operated in a general way, to reduce rents by 

between a third and a half, as a disproportionate interference with the landlord’s private 

 
852 Sporrong and Lönnroth v Sweden (1983) 5 EHRR 35. 
853 ibid para 64; Mellacher v Austria (1990) 12 EHRR 391, para 44. 
854 Mellacher v Austria (1990) 12 EHRR 391, para. 44; James v United Kingdom (1986) 8 EHRR 123, para 

46. 
855 Hutten-Czapska v Poland (2007) 45 EHRR 4; Sporrong and Lönnroth v Sweden (1983) 5 EHRR 35, para 

69. See T. Allen, Property and the Human Rights Act 1998 (Oxford, Hart Publishing, 2005) 165  
856 Hutten-Czapska v Poland (2007) 45 EHRR 4; Bitto and Others v Slovakia App no 30255/09 (ECtHR, 

January 2014). See M. Habdas and G. Panek, ‘Balancing the rights of tenants and landlords in the context of 

rent regulation – national experiences in the light of the ECtHR case-law’ in C. Schmid, Tenancy Law and 

Policy in Europe (Cheltenham, Edward Elgar, 2018) 199-238. 
857 (1990) 12 EHRR 391 para 56. See Kurt Xerri, ‘Renting as a True Housing Alternative in Malta’ (DPhil 

thesis, University of Tarragona) 181. 
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property rights.858 In a remarkable development, the ECtHR suggested that to safeguard the 

landlord’s interests, a rent regulation system should reflect the landlord’s “entitlement to 

derive profit from their property”.859  

Following Hutten-Czapska the ECtHR have placed greater weight on the notion of “market 

rents” in determining proportionality. Indeed, in Urbárska obec Trenčianske Biskupice v. 

Slovakia the ECtHR implied that restricting rents below market rents may only be justifiable 

where regulations operated in a targeted way i.e. reduced rents for a vulnerable part of the 

population.860 The greater emphasis placed on market rents, and the greater favour the 

ECtHR have demonstrated for targeted measures, such as rent subsidies, is problematic. 

Targeted rent regulations are more complicated to devise and operate in practice. As with 

means tested subsidies, residual rent restrictions may enable decrementalism, and involve 

stigma. Subsidies do little to constrain rent inflation and indeed may contribute to it. Acute 

increases in state expenditure on rent subsidies may also expose the politically determined, 

and contested, nature of such systems. As discussed in chapter seven, in the UK and Republic 

and Ireland, unregulated private rent inflation outstripped the uprating of rent subsidies and 

this led states to restrict entitlement as part of austerity and “welfare reform” programs, 

causing considerable hardship for many households.  

Extending the Human Rights Horizons 

The ECtHR is likely to continue developing housing rights in an “oblique” way, however 

there are clear limitations to using the ECHR to protect human rights in the housing 

sphere.861 While the ECtHR has recognised that the Convention places positive (albeit 

minimal) obligations on the state in the housing sphere, the overall emerging picture reflects 

how the ECtHR’s approach remains “defensively rooted in the negative-positive dichotomy” 

and the room for further progress appears limited.862 Limitations are also apparent in contests 

on rent regulation where the ECtHR have placed greater weight Over time on the landlord’s 

 
858 (2007) 45 EHRR 4. 
859 ibid para 239. 
860 Urbárska obec Trenčianske Biskupice v. Slovakia (2009) 48 EHRR 49, para 131. Also see Radovici and 

Stănescu v Romania (2010) 51 EHRR 32. 
861 P. Kenna, Housing Law, Rights and Policy (Dublin, Clarus Press, 2011) 560-561. 
862 E. Palmer, ‘Protecting socio-economic rights through the European Convention on Human Rights: Trends 

and developments in the European Court of Human Rights’ (2009) 2(4) Erasmus Law Review 397, 418. 
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private property rights and less weight on the state’s social justice arguments.863 It is 

revealing (if unsurprising) that in such contests, there is little, if any, recognition of the 

tenant’s right to housing as a meaningful counterweight to the landlord’s private property 

rights.  

Finally, in the case of negative interferences with an existing home under Article 8, despite 

the apparent universal promise of McCann, recent decisions make clear that the protections 

provided are highly contingent on sectoral arrangement of tenure – something which, it is 

worth recalling from chapter four, is often accidental. The acceptance by the ECtHR that 

legislation could pre-emptively determine the balance of rights between the tenant’s Article 

8 rights and the landlord’s Article 1, Protocol 1 rights empties Article 8 of all content, at 

least with respect to private tenants and pays scant regard to the complex questions 

surrounding variations of horizontality.864 It is also not clear how this new approach sits with 

previous decisions of the ECtHR which emphasised universality. Most notably, in Mustafa 

v Sweden the ECtHR determined that the eviction of a private tenant for refusing to dismantle 

a satellite dish, which allowed them receive content in their native language, amounted to a 

disproportionate interference with their right to freedom of expression under Article 10 

ECHR.865  

At a broader level, there is a common theme in the contests surrounding rent regulation and 

evictions. The landlord or lender’s private property rights tend to be regarded as a 

particularly weighty factor.866 This reflects how the recognition of private property rights in 

Article 1, Protocol 1, makes property rights central, rather than incidental, to any analysis 

relating to the question of eviction or rent restriction. The same cannot be said of the tenant 

or occupier’s right to housing which does not find expression in the ECHR. Instead, they 

have to make do with a right to privacy that arguably fails to capture, or give adequate weight 

to, the complexity of their interests at stake. Taken together, these limitations suggest the 

need to extend human rights horizons so as to consider those instruments that centralise the 

human right to housing, rather than treat housing as merely ancillary to the enjoyment of 

other rights. 

 
863 Kurt Xerri, ‘Renting as a True Housing Alternative in Malta’ (DPhil thesis, University of Tarragona) 180. 
864 M. Vols, 'European Law and Evictions: Property, Proportionality and Vulnerable People' (2019) 27(4) 

European Review of Private Law 719–752. 
865 Khurshid Mustafa and Tarzibachi v Sweden (2011) 52 EHRR 24. 
866 McDonald v McDonald [2016] UKSC 28, para 39. 
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8.2.2.2 Housing and the ICESCR 

The ICESCR is the leading international covenant on the right to housing. Much like the 

UDHR, housing is expressed as a constituent element of the right to an adequate standard of 

living outlined in Article 11(1).867 However, housing is treated as a discrete right derived 

from the right to an adequate standard of living.868 Although the ICESCR imposes 

obligations on states as a matter of international law, unlike the ECHR, it has not been 

incorporated into domestic law in the UK and the Republic of Ireland.869 This has 

significantly limited the scope for the ICESCR to be applied, and developed, in domestic 

courts. Yet by generating international consensus on the content of the right, the Committee 

on Economic, Social and Cultural Rights (CESCR) have developed sophisticated norms and 

practices that go beyond those developed under the ECHR. The following account outlines 

the content and implications of the right to housing under the ICESCR and outlines how in 

recent years institutional reforms expanding access to remedies has contributed to the 

“blossoming of norms and practice”.870  

Nature of the obligation  

Under the ICESCR, state parties accept an obligation in international law to ensure the 

provision of adequate housing. This obligation is tempered by Article 11(1) which does not 

impose an absolute obligation, but rather states are to “take appropriate steps” towards the 

progressive realisation of the right.871 Progressive realisation requires the state to show that 

measures being taken are “sufficient to realise the right for every individual in the shortest 

possible time in accordance with the maximum of available resources.”.872 Any deliberate 

regressive steps “require the most careful consideration and would need to be justified both 

 
867 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 15-17. 
868 UN CESCR, General Comment No. 4: The Right to Adequate Housing (Art. 11 (1) of the Covenant), UN 

Doc. E/1992/23, 13 December 1991, para 1; J. Hohmann, The Right to Housing: Law, Concepts, Possibilities 

(Oxford, Hart, 2013) 17-18. 
869 Both the UK and the Republic of Ireland are dualist nations.  
870 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 120; P. Kenna, 

Housing Law, Rights and Policy (Dublin, Clarus Press, 2011) 518. 

871 Article 2(1); see M Craven, The International Covenant on Economic, Social and Cultural Rights: A 

Perspective on its Development (Oxford, Clarendon Press, 1995) 151.  
872 UN CESCR, General Comment No. 4: The Right to Adequate Housing (Art. 11 (1) of the Covenant), UN 

Doc. E/1992/23, 13 December 1991, para 14.  
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by reference to totality of rights provided in Covenant and context of the full use of the 

maximum available resources”.873 The CESCR have emphasised that states are required to 

protect minimum core obligations of each right.874 With respect to housing, this requires that 

“everyone enjoys a right to adequate shelter and a minimum level of housing services, 

without discrimination”.875 Compliance with the ICESCR is assessed through a national 

reports. However, the introduction of the Optional Protocol allows individuals in states that 

have accepted the Protocol to complain to the Committee about violations of their rights.876 

Developing housing norms and practices  

The CESCR has played a major role in clarifying, interpreting and developing the right to 

housing under the ICESCR through General Comments.877 Although non-binding, they have 

been “highly influential in creating international consensus on the content of the right to 

housing”.878 The CESCR has emphasised that the right to housing is “integrally linked” with 

other human rights and has made clear that the right to housing extends beyond a right to 

shelter but rather it extends to “a place to live in dignity, security and peace”.879 In General 

Comment 4, the CESCR outlined seven essential elements which must be present in order 

for housing to be considered adequate and for the right to housing to be enjoyed e.g. security 

of tenure, affordability. Within each element, there “are a set of highly specific sub-

elements”.880 The introduction of the Option Protocol, allowing for individual complaints, 

has created new possibilities for the development of these elements.881  

(i) Legal security of tenure  

 
873 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 18; P. Kenna, 

Housing Law, Rights and Policy (Dublin, Clarus Press, 2011) 520. 
874 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 18-20; K. Young, 

‘The Minimum Core of Economic and Social Rights: a Concept in Search of Content’ (2008) 33 Yale 

Journal of International Law 113, 114. 
875 P. Kenna, Housing Law, Rights and Policy (Dublin, Clarus Press, 2011) 518. 
876 The General Assembly adopted resolution A/RES/63/117, on 10 December 2008. 
877 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 20-21. 
878 ibid 20. 
879 UN CESCR, General Comment No. 4: The Right to Adequate Housing (Art. 11 (1) of the Covenant), UN 

Doc. E/1992/23, 13 December 1991, para 7.  
880 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 21. 
881 Mohamed Ben Djazia and Naouel Bellili v. Spain, CESCR, Communication No. 5/2015, UN Doc. 

E/C.12/61/D/5/2015 (20 June 2017) para 14.1. 
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State parties have a positive obligation to ensure that all persons, regardless of the type of 

tenure, possess a degree of security of tenure which guarantees legal protection against 

forced eviction, harassment and other threats.882 This requires states to control the “violative 

actions” of private persons and bodies and evictions may only occur in strictly defined 

circumstances.883 Forced eviction is defined as the permanent or temporary removal against 

their will of individuals, families and/or communities from the homes and/or land which 

they occupy, without the provision of, and access to, appropriate forms of legal or other 

protection.884 In Mohamed Ben Djazia et al v Spain the CESCR clarified that this includes 

evictions that occur due to the expiry of the term of a private rental contract.885 Thus, the 

ICESCR applies both vertically, between a person and the state, and also horizontally, 

between private individuals. This was justified on the basis that private disputes are governed 

by the legal order of the State party, which bears the ultimate responsibility to ensure that 

the rights under the Covenant are respected.886 

The CESCR have set out a range of legal protections which must all be present in order for 

an eviction to be permissible.887 An eviction must be a last resort, and carried out under 

official supervision and with a minimum of force.888 The person facing eviction must be 

given reasonable notice, have access to effective judicial remedies and be provided with 

legal aid to seek redress. The eviction must be proportionate, and all due process and 

procedural safeguards must be followed.889 Furthermore, evictions must not take place in a 

discriminatory fashion or as a punitive measure.890 The Committee also explains that 

 
882 UN CESCR, General Comment No. 4: The Right to Adequate Housing (Art. 11 (1) of the Covenant), UN 

Doc. E/1992/23, 13 December 1991, para 8(a). 
883 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 22. Kurt Xerri, 

‘Renting as a True Housing Alternative in Malta’ (DPhil thesis, University of Tarragona) 77. 
884 UN CESCR, General Comment No. 7: The Right to Adequate Housing (Art. 11 (1) of the Covenant), 20 

March 1997, UN Doc. E/1998/22 (Annex IV), 20 March 1997, para. 3. 
885 Mohamed Ben Djazia and Naouel Bellili v. Spain, CESCR, Communication No. 5/2015, UN Doc. 

E/C.12/61/D/5/2015 (20 June 2017) para 14.1. 
886 ibid paras 15.1 and 15.2. 
887 UN CESCR, General Comment No. 4: The Right to Adequate Housing (Art. 11 (1) of the Covenant), UN 

Doc. E/1992/23, 13 December 1991, para 17. 
888 ibid paras 10-13. 
889 Mohamed Ben Djazia and Naouel Bellili v. Spain, CESCR, Communication No. 5/2015, UN Doc. 

E/C.12/61/D/5/2015 (20 June 2017) para 16. 
890 ibid para 12. 
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evictions should not lead to people being rendered homeless. Where persons are threatened 

with homelessness, the State party must take all appropriate measures, to the maximum of 

its available resources, to ensure that adequate alternative housing … is available”.891 

Finally, states must monitor and maintain meaningful statistics on evictions.892  

(ii) Availability of services, materials, facilities and infrastructure  

The Committee have outlined that an adequate house must contain certain facilities essential 

for health, security, comfort and nutrition. All beneficiaries of the right to adequate housing 

should have sustainable access to natural and common resources, safe drinking water, energy 

for cooking, heating and lighting, sanitation and washing facilities, means of food storage, 

refuse disposal, site drainage and emergency services.893 

(iii) Affordability  

The CESCR adopts a residual income approach to affordability, outlining that housing costs 

should not threaten or compromise an individual’s ability to satisfy other basic needs. 

Furthermore, the CESCR has outlined that states should direct subsidies to assist those 

unable to afford to obtain affordable housing and levels of housing finance which adequate 

reflect housing needs. States should also ensure that building materials are affordable while  

tenants should also be protected against unreasonable rent levels or rent increases.894 

Deregulation of legal restrictions on rents has been criticised by the CESCR for leading to 

rent increases which aggravated the situation of the most economically disadvantaged 

tenants, a situation exacerbated by the shortage of social housing.895 

(iv) Habitability  

 
891 ibid para 16. 
892 ibid para 19. 
893 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 23-24; M. Craven, 

The International Covenant on Economic, Social and Cultural Rights: A Perspective on its Development 

(Oxford, Clarendon Press, 1995) 345. 
894 UN CESCR, General Comment No. 4: The Right to Adequate Housing (Art. 11 (1) of the Covenant), UN 

Doc. E/1992/23, 13 December 1991, para 8(c); J. Hohmann, The Right to Housing: Law, Concepts, 

Possibilities (Oxford, Hart, 2013) 24-25); M. Craven, The International Covenant on Economic, Social and 

Cultural Rights: A Perspective on its Development (Oxford, Clarendon Press, 1995) 338. 
895 ibid. 
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The Committee explain that housing must be habitable, in the sense that the dwelling is safe 

in both a physical sense, but also with regard to the health of the occupiers.896 The dwelling 

must provide the inhabitants with adequate space and protect them from cold, damp, heat, 

rain, wind or other threats to health, structural hazards, and disease vectors.897 The 

understanding of habitability is influenced by the Health Principles of the World Health 

Organisation which view housing as the environmental factor most frequently associated 

with conditions for disease in epidemiological analyses; i.e. inadequate and deficient housing 

and living conditions are invariably associated with higher mortality and morbidity rates.898 

Thus, states are required to have legal standards of habitability that are effective and 

regularly monitored.899  

(v) Accessibility 

Housing must be available to all, with the Committee drawing particularly attention to 

disadvantaged groups including the elderly, children, the ill, those with disabilities, victims 

of natural disasters and people living in disaster-prone areas. The Committee suggest that 

housing law and policy should prioritise the needs of these groups and ensure that groups 

are safeguarded against discrimination.900  

(vi) Location  

Housing must be in a location which allows access to employment options, health-care 

services, schools, childcare centres and other social facilities. Housing must also be 

constructed in environmentally healthy sites, remote from polluting sources, such that it does 

not prejudice the occupier’s health.901 

 
896 L. Farha, ‘Is there a Woman in the House? Re/conceiving the Right to Housing’ (2002) 14 Canadian 

Journal of Women and the Law 118, 129; J. Hohmann, The Right to Housing: Law, Concepts, Possibilities 

(Oxford, Hart, 2013) 25-26; M. Craven, The International Covenant on Economic, Social and Cultural 

Rights: A Perspective on its Development (Oxford, Clarendon Press, 1995) 346. 
897 UN CESCR, General Comment No. 4: The Right to Adequate Housing (Art. 11 (1) of the Covenant), UN 

Doc. E/1992/23, 13 December 1991, para 8(d). 
898 World Health Organisation (WHO), Health Principles of Housing (Geneva, World Health Organisation, 

1989). 
899 Kurt Xerri, ‘Renting as a True Housing Alternative in Malta’ (DPhil thesis, University of Tarragona) 80-
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900 UN CESCR, General Comment No. 4: The Right to Adequate Housing (Art. 11 (1) of the Covenant), UN 

Doc. E/1992/23, 13 December 1991, para 11. 
901 ibid para 8(f). 
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(i) Cultural adequacy 

The Committee explains that housing must be culturally adequate in the sense that it enables 

the expression of cultural identity and diversity of housing. Activities geared towards 

development or modernization in the housing sphere should ensure that the cultural 

dimensions of housing are not sacrificed, and that modern technological facilities, as 

appropriate are also ensured.902 

8.2.2.3 Housing and the RESC 

The express right to housing contained in the RESC represents one of fullest statement of 

the right to housing.903 Although housing was expressly included as a component part of 

various social and economic rights in the European Social Charter (the Charter) in 1961, the 

express right to housing was included in the updated RESC in 1999. While the Council of 

Europe intended the RESC to complement the ECHR, it has enjoyed the status of the “poor 

relation” for various reasons, not least the lack of a similar enforcement mechanism.904 There 

has also been a “general lack of political commitment” to the realisation of rights provided 

by the RESC.905 Nevertheless, the adoption of the collective complaints mechanism, which 

came into force in 1998, created new potential for state compliance to be assessed by the 

Committee of Social and Economic Rights (the Committee). The following account outlines 

the content and implications of the right to housing under the RESC and also illustrates the 

rapid development of a substantial, and growing, body of caselaw which clarifies and 

develops key housing norms and practices.906 

Nature of the obligation  

State Parties have discretion over which provisions they agree to, however once signed and 

ratified, the Charter and RESC imposes obligations on states as a matter of international 

 
902 ibid para 8(g); J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 28-

29. 
903 The UK signed (18/10/61) and ratified (11/7/62) the ESC while the Republic of Ireland signed (18/10/61) 

and ratified (7/10/64) the ESC. The Republic of Ireland signed and ratified the RESC on 4/11/00 while the 

UK signed RESC on 7/11/97. The Republic of Ireland signed and ratified the optional protocol on 4/11/00. 

Both the UK and Republic of Ireland have accepted Article 16 but not Article 31. 
904 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 50. 
905 ibid. 
906 ibid 67. 
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law.907 The express right to housing is provided in Article 31 which places obligations on 

state parties to commit to take measures to progressively eliminate homelessness and 

promote access to adequate and affordable housing. Article 31 has a low subscription rate 

and as such Article 16, which expressly includes housing as an element of the right of 

families to appropriate social, legal and economic protection, has assumed considerable 

importance.908 Although Article 16 and Article 31 are both different in personal and material 

scope, the Committee has clarified in that they partially overlap with respect to the notions 

of adequate housing and forced eviction, which has the effect of importing the requirements 

of Article 31 into any housing case where the complainants include families.909  

The obligations under Article 31, and Article 16, are not absolute or immediate, rather states 

are required to pursue, by all appropriate means, the attainment of conditions in which the 

rights may be effectively realised without discrimination. As with the ICESCR, the RESC is 

guided by the principle of progressiveness outlined in the Preamble.  Thus, deliberate 

regressive steps would not be in accordance with state obligations and would require careful 

justification by state parties. In the seminal housing case, FEANTSA v France the Committee 

clarified that Article 31, while not imposing an obligation of “results,” must take “a practical 

and effective, rather than purely theoretical form”.910 In order to comply with Article 31, the 

state must meet a multipart test. First, states must adopt any necessary legal, financial or 

other operational means of ensuring steady progress towards achieving the goals laid down 

by the Charter. Second, states must maintain meaningful statistics on needs, resources and 

results. Third, states must undertake regular reviews of the impact of the strategies adopted. 

Fourth, states establish a timetable and not defer indefinitely the deadline for achieving the 

objectives of each stage. Finally, states must pay close attention to the impact of the policies 

 
907 ibid 52. 
908 ibid 53. 
909 European Roma Rights Center v Bulgaria (ESCR Case no 31/2005), Decision on admissibility, 10 

December 2005, para 9; European Roma and Travellers Forum v The Czech Republic (ESCR, Case no 

104/2014), Decision on the merits, 17 May 2016, paras 67-68; International Federation for Human Rights v 

Ireland, (Case no 110/2014), Decision on the merits, 12 May 2017, paras 24-26. See P. Kenna & M. Jordan, 

‘Housing Rights in Europe: The Council of Europe Leads the Way’, in P. Kenna (ed.), Contemporary 

Housing Issues in a Globalised World, (Farnham, Ashgate, 2014) 116; J. Hohmann, The Right to Housing: 

Law, Concepts, Possibilities (Oxford, Hart, 2013) 52-54.  
910 European Federation of National Organisations Working with the Homeless (FEANTSA) v France, 

Complaint No 39/2006, Decision on the merits, 4 February 2008, para 55.  
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adopted on each of the categories of persons concerned, particularly the most vulnerable.911 

Compliance with the RESC is assessed through national reports. An optional collective 

complaints mechanism was introduced in 1998.912 This allows for trade unions and certain 

NGOs to submit complaints to the Committee of Social and Economic Rights raising 

questions concerning non-compliance of a State’s law or practice with one of the provisions 

of the Charter.913 

Developing housing norms and practice  

The Committee has developed perhaps the most sophisticated definition of adequate housing 

in international law.914 This has been defined as “a dwelling which is safe from a sanitary 

and health point of view, that is, possesses all basic amenities, such as water, heating, waste 

disposal, sanitation facilities and electricity; is structurally secure; not overcrowded; and 

with secure tenure supported by the law”.915 The definition outlines the constituent elements 

of adequacy under the Charter by reference to a “web of material and legal protections”.916 

The definition is also not exhaustive and has been applied and developed in subsequent 

complaints to include, for instance, a right to fresh water sources.917 Equally, as the 

Committee indicated, the definition must be read in light of the broader context set by Article 

31 which explicitly provides that housing be affordable and accessible as well as suitable.918 

Legal security of tenure  

The Committee have defined security of tenure as meaning protection from forced eviction 

and other threats, and it is analysed in the context of the state’s obligation to prevent and 

 
911 ibid para 56. 
912 See U. Khaliq and R. Churchill, ‘The European Committee of Social Rights: Putting Flesh on the Bare 

Bones of the European Social Charter’ in M. Langford (ed), Social Rights Jurisprudence: Emerging Trends 

in International and Comparative Law (Cambridge, Cambridge University Press, 2008) 429-30. 
913 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 52. 
914 ibid 124. 
915 European Federation of National Organisations Working with the Homeless (FEANTSA) v France, 

Complaint No 39/2006, Decision on the merits, 4 February 2008, para 76. 
916 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 55.  
917 European Roma Rights Centre v Portugal (ESCR Case no 61/2010), Decision on merits, 30 June 2011, 

para 36.  
918 European Federation of National Organisations Working with the Homeless (FEANTSA) v France, 

Complaint No 39/2006, Decision on the merits, 4 February 2008, paras 76, 124. 
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reduce homelessness under Article 31(2).919 Aside from preventing homelessness through 

ensuring access to social housing and the provision of housing subsidies, the Committee 

have made clear that states must put procedures in place to limit the risk of evictions and to 

ensure that when these do take place, they are carried out under conditions which respect the 

dignity of the persons concerned.920 As under the ICESCR, the Committee have drawn 

attention to certain legal protections for the person facing eviction which must be present.921  

The effectiveness of the right to adequate housing implies its legal protection and this 

requires that the persons affected must have access to affordable and impartial judicial and 

other remedies, that ensure legal due process and guaranteed rights of appeal.922 Eviction 

must be a last resort and those seeking the eviction must consult with the affected parties in 

order to find alternative solutions to eviction. In each case, a reasonable notice period must 

be given before eviction. The law must also prohibit evictions carried out at night or during 

winter and provide legal remedies and offer legal aid to those who are in need to seek redress 

from the courts. Compensation for illegal evictions must also be provided. When an eviction 

is justified by the public interest, authorities must adopt measures to re-house or financially 

assist the persons concerned.923  

Affordability  

Housing is deemed to be affordable when the household can pay the initial costs (deposit, 

advance rent), the current rent and/or other costs (utility, maintenance and management 

charges) on a long-term basis and still be able to maintain a minimum standard of living, as 

defined by the society in which the household is located.924 The obligation to ensure housing 

 
919 ibid para 76. ECSC, Conclusions 2003 (France): Article 31(2) of the Revised Charter, 30 June 2003, 225. 
920 ibid. 
921 ibid. European Roma and Travellers Forum v. France (ESCR Case no 119/2015), Decision on the merits, 

5 December 2017, paras 80-81. 
922 ibid.  
923 European Roma and Travellers Forum v. France (ESCR Case no 119/2015), Decision on the merits, 5 

December 2017, paras 80-81; European Roma Rights Centre v. Italy (ESCR Case no 27/2004), Decision on 

the merits, 7 December 2005, para 41; European Federation of National Organisations Working with the 

Homeless (FEANTSA) v France,  Complaint No 39/2006, Decision on the merits, 4 February 2008, para 163; 

Centre on Housing Rights and Evictions (COHRE) v. France (ESCR Case no 63/2010), Decision on the 

merits, 28 June 2011, paras 41-45. 
924 European Federation of National Organisations Working with the Homeless (FEANTSA) v France, 

Complaint No 39/2006, Decision on the merits, 4 February 2008, para 124. 
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is affordable requires states to increase the supply of social housing and make it financially 

accessible. Furthermore, states must adopt appropriate measures for the construction of 

housing, in particular social housing. Finally, states are also required to introduce housing 

benefits for the low-income and disadvantaged sectors of the population.925  

Habitability  

In order to be adequate, a dwelling must be structurally secure, safe from a sanitary and 

health point of view and not overcrowded.926 The Committee has developed a broad 

definition of “dwelling” to include “any place in which a family resides legally or illegally, 

whether a building or a movable piece of property such as a caravan”.927 A dwelling is 

considered safe from a sanitary and health point of view if it possesses all basic amenities, 

such as heating, sanitation facilities; electricity. These standards must apply to new 

constructions but also gradually to the existing housing stock. The Committee have made 

clear that regulations on living conditions (particularly those on health and safety) must be 

reasonably adapted to alternative forms of housing e.g. caravans, so as not to place 

unwarranted restrictions on the possibility of residing in such dwellings.928 These standards 

must be applied to all housing (including emergency shelters) regardless of tenure.929 

Access  

The Committee have emphasized the crucial role played by social housing and have made 

clear that states should ensure an adequate supply of such housing that keeps pace with the 

amount of applications for access to social housing.930 Frameworks for allocating social 

housing must be clear, fair, and provide for vulnerable groups and migrants on “not less 

 
925 ECSC, Conclusions 2003 (Sweden): Article 31(3) of the Revised Charter, 30 June 2003, 655. 
926 European Roma Rights Centre v. Italy (ESCR Case no 27/2004), Decision on the merits, 7 December 

2005, para 41. 
927 The site on which the caravan is installed must also be considered to form part of the dwelling. See 

International Federation of Human Rights (FIDH) v. Belgium (ESCR, Case no 62/2010), Decision on the 

merits, 21 March 2012, para 73.  
928 ibid para 74. 
929 European Federation of National Organisations working with the Homeless (FEANTSA) v. the 

Netherlands (ESCR, Case no 86/2012), Decision on the merits, 2 July 2014, paras 108, 135. 
930 European Federation of National Organisations Working with the Homeless (FEANTSA) v France, 

Complaint No 39/2006, Decision on the merits, 4 February 2008, para 124. 
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favourable” terms.931 Households should not be subject to unreasonable waiting times and 

any person denied social housing must have access to effective legal redress.932 A 

considerable body of jurisprudence has developed around the obligation to prevent and 

reduce homelessness.933 The Committee have made clear that provision of emergency 

shelter is not a substitute for more permanent housing which should be provided within a 

reasonable period.934 

Suitability  

The Committee has emphasised that state housing policy should take into account the 

particular housing needs of certain groups including persons who have a certain housing 

need due to a disability. 935 In accordance with the equal treatment principle, State Parties 

are required to ensure the protection of certain vulnerable groups including Traveller 

families.936 For such groups, the Committee emphasises that states have a positive obligation 

to take legal and practical measures to protect Traveller families “caravan lifestyle” and 

improve their housing conditions.937  

8.2.3 Comparative perspectives on legal norms 

The human right to housing clearly extends beyond minimalist notions of shelter or access 

to social housing and provides norms and practices that touch on a spectrum of fundamental 

housing matters. Yet, institutional reforms that have led to the “blooming” of housing norms 

and practices in international law have also served to highlight the differences between the 

human rights instruments that protect the right to housing, or housing related interests. There 

 
931 ibid paras 144, 159. 
932 ibid para 143. 
933 FEANTSA v the Netherlands (ESCR Case no 86/2012), Decision on the merits, 2 July 2014, paras 106-
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935 European Roma Rights Centre v Greece (ESCR Case no 15/2003), Decision on the merits, 8 December 
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are clear differences in content, nature of the obligation and enforcement. Despite this 

apparent divergence, the UN Vienna Declaration makes clear, all human rights are universal, 

indivisible, interdependent and interrelated.938 The following comparative analysis of human 

rights instruments that protect the right to housing, or housing related interests, explores the 

apparent tension between these developments that ostensibly suggest greater divergence, and 

claims to intersections, which emphasise commonality. By comparing the content of human 

rights instruments in core areas relating to security, affordability and habitability it is 

possible to identify emerging trends in similarity and difference, while at the same time 

identifying how these developments can be used to critique the ultra-low residential security 

model and develop alternatives to the doctrinal status quo. 

8.2.3.1 Security of tenure 

Consensus is most immediately apparent in relation to security of tenure.939 Each of the 

instruments recognise evictions as constituting the most extreme inference with housing and 

home. Indeed, the notion of security of tenure tends to be understood in terms of certain legal 

protections against eviction that must be present in order for an eviction to be permitted. The 

ICESCR and RESC are much more prescriptive in terms of detailing specific legal 

safeguards, than the ECHR where a more broad brush approach has been developed by the 

ECtHR. Nevertheless, despite these differences, there is a good deal of commonality present. 

The central principle, common to all, is judicial supervision of eviction. The centrality of 

this legal protection is such that all other legal protections against eviction provided in 

international human rights law may be organised around this principle into three semi-

distinct phases, the pre-court phase, the court phase and the post court phase.940  

Pre-court phase  

Differences in the treatment of legal protections that apply during the pre-court phase require 

the ICESCR and the RESC to be treated separately from the ECHR, although the differences 

are less substantial than may be thought. Pre-court legal protections against eviction under 

both the ICESCR and RESC stem from the express requirement that eviction should be a 

last resort. This requires a degree of forbearance on the part of those seeking eviction, that 

 
938 ibid 510. 
939 J. Hohmann, The Right to Housing: Law, Concepts, Possibilities (Oxford, Hart, 2013) 21-23.  
940 P. Kenna, ‘Introduction’ in P. Kenna, S. Nasarre-Aznar, P. Sparkes and C. Schmid (eds), Loss of Homes 

and Evictions across Europe (Cheltenham, Edward Elgar, 2018) 10-14. 
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allows for genuine consultation with those affected. Those facing eviction should be 

provided with reasonable notice beforehand which provides information on the proposed 

eviction. By making clear that this information should include the reason for the eviction 

and, where applicable, the alternative purpose for which the housing is to be used, it appears 

that ‘notice only’ evictions are not permitted. Other that providing that evictions must not be 

punitive, the range of grounds is left to state parties to determine.  

Whatever the ground, those faced with a proposed eviction should be able to challenge the 

eviction and seek effective legal remedies in the courts. Both instruments stress the 

importance of legal aid in supporting those facing eviction to access the courts. The 

prescriptive approach associated with the ICESCR and RESC may be contrasted with the 

approach that has developed under the ECHR. Rather than a list of pre-court protections that 

must be present, the ECHR simply outlines the principle that the person facing eviction 

should be able to have the proportionality and reasonableness of the eviction determined by 

an independent tribunal.941 Assessing proportionality allows the court a broad scope that 

takes into the field of inquiry the actions of the parties during the pre-court phase, for 

instance, whether alternatives to eviction had been considered, as well as whether any 

potential discrimination had occurred.942  

The court phase 

There is also much commonality in legal protections during the court phase. The central 

legal protection is judicial supervision of eviction. Each of the instruments go further, and 

envision a substantive, rather than merely procedural, role for the court. There are differences 

however in how this role is expressed, and also how the courts have applied this principle in 

practice. A substantive role for the court in evictions is a central feature of the court’s role 

in assessing the proportionality and reasonableness of the eviction.943 This requires the court 

to carry out a substantive examination of the arguments and all of the circumstances, and 

provide adequate reasons for a decision.944 The scope of the proportionality assessment is 

broad allowing the court to consider various factors spanning the pre-court and post-court 

phase.945 In various cases, the ECtHR and domestic courts have stressed that legal 

 
941 McCann v. the United Kingdom (2008) 47 EHRR 40 para 50. 
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frameworks which accord the court a procedural role are unsatisfactory because there is no 

capacity for the court to consider the proportionality of making the eviction order.946 While 

initially expressed as a universal protection, the ECtHR have since made clear that this 

protection is contingent on tenure. That is, the protection only applies where the party 

seeking the eviction is the state, and so the protection is not available in a private context.947 

By outlining what legal protections should apply at the court stage, the bodies for enforcing 

the ICESCR and the RESC have made clear that the court should have a substantive, rather 

than procedural, role. Aside from the requirement that those facing eviction should have 

access to effective legal remedies and redress from the courts, the right to housing has been 

interpreted to require that any eviction must be proportionate, and all due process and 

procedural safeguards must be followed.948 Likewise, those facing eviction must be provided 

with legal appeals that have the capacity to prevent planned evictions. It follows that a court 

process that requires the court to execute an order for possession automatically, once the 

correct procedures have been followed, does not leave any room to consider proportionality 

and so would fall short. Crucially, unlike the ECHR, the CESCR have made clear that the 

legal protections provided under the ICESCR are not contingent on tenure. Although the 

eviction may be a dispute between private individuals, it is nonetheless governed by the legal 

order of the State party, which bears the ultimate responsibility to ensure that the rights under 

the Covenant are respected.949 This line of reasoning is consistent with the universal promise 

at the heart of human rights and also more straightforward to apply in practice that the 

ECtHR’s approach, given that it does not require the court to engage with the often vexed 

question of what constitutes a public authority.  

Post-court phase 

Once again, a distinction should be drawn between the ICESCR and the RESC on one hand 

and the ECHR on the other. Both the ICESCR and RESC prescribe a number of legal 

protections that may be categorised as applying during the post court phase. There is strong 

commonality here in that evictions must take place with a minimum of force, be carried out 
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by individuals who are properly identified, and the eviction should be supervised by officials. 

There is a prohibition on evictions during bad weather or during winter. Both instruments 

also provide that evictions should not lead to people being rendered homeless. Where those 

facing eviction are threatened with homelessness, the state should take all appropriate 

measures, to the maximum of its available resources, to ensure that adequate alternative 

housing is available. Finally, legal remedies that provide adequate compensation should be 

available where an illegal eviction takes place. As before, the ECHR does not proscribe a 

list of protections against eviction. Rather, the proportionality assessment allows the court 

to consider matters that occur during the post-eviction phase including the risk of the 

applicant becoming homeless.950  

8.2.3.2 Affordability 

Although each of the human rights instruments contemplate, or engage with, policies to 

deliver affordable housing costs, there is a marked difference in how the notion of 

affordability is treated between the ICESCR and RESC, on the one hand, and the ECHR, on 

the other. Under both the ICESCR and the RESC, affordability is a central component of the 

right to housing, and primarily understood in terms of household income. By contrast, 

despite the clear role which housing costs play in determining access to housing, 

affordability has not featured prominently in the ECtHR’s reasoning in cases concerning 

protection of the home.951 The main decisions that shed light on the ECtHR’s approach to 

affordability issues stem from legal challenges to rent regulations brought by landlords who 

view such restrictions as interferences with their property rights.  

Defining affordability  

Despite the common recognition across all instruments of the importance of the social policy 

of delivering affordable housing costs, there is less consensus in relation to the notion of 

affordability. This is expressly recognised as a centrally component of the right to housing 

in both the ICESCR and RESC, and it has been further clarified, interpreted, and developed 

by relevant enforcement bodies. In both, it is a key principle that affordability is defined in 

terms of household income and provides that housing costs  should not threaten or 
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compromise an individual’s ability to satisfy other needs. The term housing costs is not 

further defined under the ICESCR, however the RESC provides that housing costs should 

be taken to include the initial costs (deposit, advance rent), the current rent and/or other costs 

(utility, maintenance and management charges) on a long-term basis. Neither instrument 

prescribes a certain level of income that must remain after housing costs are met. Rather 

under the ICESCR, housing costs should not be so high as to compromise the ability to meet 

basic needs, but this term is not defined. Once again, the RESC provides more detail in 

making clear that after meeting housing costs, the household is able to maintain a minimum 

standard of living, as defined by the society in which the household is located.952 This 

approach is directly at adds with the approach of the ECtHR which has accorded greater, 

and growing, weight to the housing market in assessing the proportionality of rent 

restrictions designed to deliver affordable rents. 

Delivering affordability 

Aside from defining the notion of affordability, both the RESC and ICESCR go further in 

outlining measures to deliver affordability. Although the notion of affordability is not 

defined under the ECHR, various cases have sketched out the ECtHR’s approach to national 

policies designed to deliver affordable housing costs. Both the RESC and ICESCR make 

clear that housing subsidies should be available to assist those unable to afford housing and 

levels of housing finance should adequately reflect housing needs.953 The ICESCR is 

distinctive in the sense that the CESCR have made clear that rent regulations have an 

important role to play in protecting tenants against unreasonable rent levels or rent 

increases.954 Indeed, the CESCR have been particularly critical of deregulation of rents 

which leads to rental increases that aggravated the situation of the most economically 

disadvantaged tenants, a situation exacerbated by the shortage of social housing.955 By 

contrast, the RESC has little to say about rent regulation but instead emphasises that 
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delivering affordability requires states to increase the supply of social housing and make it 

financially accessible. 

The ECtHR has accepted that restricting rents in order to make them more widely affordable 

is a legitimate social policy but while recognising the wide margin of appreciation afforded 

to states it has nonetheless struck down rent regulation systems. Those systems which do not 

provide a means of review, or which restricts the rent below the cost of maintaining the 

dwelling, are particularly vulnerable to challenge.956 Over time, the ECtHR has 

demonstrated a greater willingness to intervene. The recognition of the landlord’s 

entitlement to a profit demonstrates the greater emphasis the ECtHR has placed on the notion 

of market rents in assessing the proportionality of rent restrictions. Indeed, the ECtHR have 

gone as far as to imply that restricting rents below market rents may only be justifiable where 

regulations operated in a targeted way, that is, reduced rents for a vulnerable part of the 

population.957 The implication of this reasoning is that general restrictions may not be 

justifiable, but rather targeted measures such as residual rent restrictions or subsidies stand 

a greater chance of withstanding challenge.958  

8.2.3.3 Critiquing the ultra-low residential security regime from a human rights 

perspective  

The preceding comparative analysis indicates that despite some notable differences in the 

norms associated with the right to housing, and housing related interests, there is also 

consensus on core principles relating to security and affordability. The differences are not 

particularly substantial between the ICESCR and RESC but rather tend to be located in the 

varying levels of detail. This arguably reflects differences in institutional design, most 

notably the more established collective complaint process which has rapidly generated a 

substantial body of case law that clarifies, interprets and develops housing norms and 

practices. The broad picture of similarity in relation to security and affordability also reflects 
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the strong intersections between the right to housing which is expressly provided in the 

ICESCR and the RESC.  

The main differences are between the ICESCR and RESC, on one hand, and the ECHR, on 

the other. Beyond security of tenure, the ECHR has generated precious little normative 

content that speaks to key notions such as affordability. While this is perhaps unsurprising 

given the lack of a right to housing in the ECHR, it also reflects the limited commitment of 

the ECtHR to challenge the inadequate negative-positive categorisation of rights, or to fully 

embrace the universalism and intersections of human rights emphasised in the UN Vienna 

declaration. At a deeper level, the relatively sophisticated norms developed in relation to the 

right to housing under the ICESCR and RESC demonstrates how the right to housing places 

“questions of housing as central, rather than incidental, to any analysis”.959  

This section had the aim of demonstrating that the international human right to housing 

provides valuable legal norms that can be used to critique domestic law in concrete terms. A 

fully developed critical appraisal of the ultra-low residential security regime from a human 

rights perspective is beyond the scope of this work but the potential for this is readily 

apparent and will be a subject of future research. The strong degree of consensus in key areas 

relating to security of tenure and affordability can be used to critique the ultra-low residential 

security regime.  

8.3 Critical perspectives and normative aspirations  

Human rights approaches emphasis that the individual, the human, be the “fundamental and 

undeniable unit at the base of all questions of public policy”.960 An approach based on the 

right to housing clearly places the human being and their relationship with housing at the 

centre of housing policies relating to security, affordability and habitability. This is in 

contrast to longstanding approaches to housing policy, outlined in chapter four and five, 

which tend to focus on the house, and housing in the aggregate, as “an instrument for broader 

policy goals”.961 When housing is instrumentalised in this way, Hohmann argues that 

housing policy treats housing as “something that must be done or given to its occupants, 
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either for their own good, or for the good of other people” and in doing so demonstrates a 

“dehumanizing capacity”.962 A human right to housing approach can be contrasted with 

market based approaches to housing policy which also emphasise the individual, but tend to 

conceptualise the house as a consumer asset, rather than primarily as a home, and emphasis 

the individual as a consumer.963 Such approaches are exclusionary because identifying 

individuals according to the “commodities” they purchase, causes those without sufficient 

purchasing power to be “relegated to a lesser subjectivity through their lesser or “failed” 

consumer status”.964 A great strength, and indeed much of the appeal, of human rights 

approaches is that they insist on a common humanity while offering “an important critique 

of structural inequalities and status-based exclusions”.965  

Despite the radical promise of the human right to housing, there is a clear practical gap 

between the promise of the human right to housing and the lived reality for many in the UK 

and Republic of Ireland. Furthermore, international human rights  and the right to housing, 

have attracted considerable academic criticism and many doubt its ability to deliver 

transformative change. This section engages with leading critical perspectives in order to 

understand the gap between the promise and reality of the right to housing and consider how 

this gap can be closed. With this understanding, the section seeks to develop a normative 

and aspirational argument in favour of the human right to housing. It is argued that 

inspiration for how to close “the gap” and realise the transformative capacity of the right to 

housing can be found in the actual practices of social movements that articulate human rights 

claims.  
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8.3.1 Lack of normative content  

The right to housing has been described as being “inevitably broad and abstract in nature 

rather than detailed delimited and contextualised”.966 This reflects how the right in 

international law tends to be outlined as a set of elaborate procedural steps, rather than as a 

substantive right. While this programmatic approach has advantages in terms of flexibility 

and adaptability, it can skew the focus towards the legislative steps that states should take, 

and away from the substantive ends to be gained.967 The lack of specificity also means that 

the content of, for instance, minimum core obligations or indeed identifying where a 

violation occurs may be unclear. This undermines the ability of the right to housing to attach 

to actual social conditions and improve “the concrete, living conditions of those who are 

marginalised and powerless”.968 

However, the lack of detail in normative content does not necessarily indicate an inherent 

flaw in the right to housing, or socio-economic rights more generally, but rather reflects 

limitations of institutional design. In particular, the criticism suggests the need to strengthen 

enforcement mechanisms that can define and develop minimum standards and obligations. 

National (self) reporting mechanisms tend to be broad brush in nature, and offer little scope 

for institutional actors to develop normative content by engaging in specifics. It is little 

surprise that the RESC, with its well established collective complaint procedure, has 

generated perhaps the most sophisticated definition of adequate housing internationally.969 

The introduction of the Optional Protocol to the ICESCR is already demonstrating a similar 

capacity to develop norms and practices in a highly specific context.970 Domestically, Kenna 

identifies a major lacuna in judicial commitment to defining minimum core obligations 

within legally accepted housing rights which derives from the lack of enforceability of such 

instruments within national and local law.971 In dualist systems, such as the UK and the 

Republic of Ireland, the enforceability of international human rights in domestic courts 
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requires legislative incorporation in domestic law. As such, incorporation of the right to 

housing in domestic legislation would help bridge the enforcement gap associated with such 

instruments. This in turn would allow for greater judicial development of standards and 

obligations at a domestic level.  

8.3.2 Limited enforceability  

An often-repeated criticism of the right to housing is that there is a lack of enforcement 

mechanisms which provide individual remedies.972 Despite the introduction of complaint 

mechanisms (individual and collective), neither the ICESCR or the RESC provide an 

individual remedy on par with those available under the ECHR. Of course, the incorporation 

of the right to housing in domestic law could help bridge this gap. However, commentators 

have argued that making the right to housing justiciable domestically would involve a “major 

transfer” of policy making power from the political to the legal sphere.973 They argue that in 

the case of “material rights such as the right to housing”, this would effectively grant 

“(unelected) judges” power over “the allocation of scarce resources”.974 A different, but 

related, criticism from a critical legal perspective is that a rights based approach, that relies 

on a legal liberalism model of rights, runs the risk of “legitimising an atomistic conception 

of human relations” that exposes individuals to problems of access associated with the 

courts, obscures class dynamics, and paralyses “the will for radical action”.975 

Responding to these critical perspectives in turn. First, the characterisation of the right to 

housing as a “material” right, distinct from perceived “non-material” civil and political 

rights, and therefore uniquely problematic in this regard is arguably not sustainable. This is 

particularly apparent given the positive, resource intensive, implications of  many negative 

rights.976 Indeed, the “material” nature of such rights is often overlooked in debates about 

institutional designs because, as Hohmann notes, it challenges the mythology that negative, 

civil and political rights are the foundation of political systems.977 The perception that 
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making the right to housing justiciable domestically is undemocratic is also problematic. 

Boyle makes the point that “legalisation of socio-economic rights is required to guide 

compliance with state obligations in international law”, obligations which it is important to 

recall, were entered into democratically.978 Second, while there is a need to be alert to the 

limitations of the legal liberalism model of rights there are various approaches to domestic 

incorporation. Indeed, the “justiciability of [economic and social] rights can take on many 

different forms”, including an approach based on adjusted or structural justiciability that 

takes account of the limitations of the legal liberalism model.979  

8.3.3 Crowding out and the role of politics  

A common critique of the right to housing is that labelling claims about how material 

resources should be distributed in society as human rights serves as a “rhetorical” trump card 

that shuts down political debate by investing a set of political priorities with a “protected” 

status”.980 A similar criticism, drawn from a critical legal studies perspective, is that the 

quest for social transformation through a human rights based approach may have the effect 

of “monopolising discourse” and “crowding out other ways of thinking”.981  

Yet as Sen makes clear it is possible to endorse the importance of rights, and take violations 

seriously, without subscribing to the view that they will always trump competing political 

values.982 Sen constructs “the quest for human rights into a never-ending discursive process” 

in which “the viability of ethical claims in the form of a declaration of human rights is 

ultimately dependent on the presumption of the claims’ survivability in unobstructed 

discussion”.983 Equally, rather than displacing alternative approaches, human rights may be 

viewed “as a part of a political struggle to make gains, to deconstruct laws and to change the 
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social and political dominance”.984 This potential is apparent in the actual practices of 

various social movements that articulate human rights claims. Leading social movements 

including Focus E15, Raise the Roof and Living Rent frame their opposition to the current 

housing system through the language of human rights. These campaigns advocate legal 

reforms but they are not solely focused on legal change. Instead, they tend to be connected 

to international campaigns for the right to housing and seek to develop broader critiques of 

the extant housing system, often linking the housing crisis to neoliberal capitalism.985 The 

actual practices of these social movements demonstrate how rights language can make an 

important contribution to movements for radical social change, without displacing other 

approaches or failing to challenge structural injustice.986 

Equally, drawing on the work of systems theorists, Kenna emphasises that effective 

implementation of legal norms must be understood in the context of various systems in 

society, and that law, comprising just one component, should not displace those systems, 

political or otherwise.987 Concerns about the depoliticization of housing through a human 

rights based approach could be addressed, Kenna suggests, through reflexive law making 

and a process of “structured coupling” in which the law is developed to relate to inner logic 

of the system being regulated.988 

8.3.4 Closing the gap between promise and reality 

Critical perspectives on the human right to housing illustrates the significant gap between 

the promise and reality of the right to housing but they also serve as a platform from which 

to reflect on how that gap be closed. Institutional reforms can help address leading criticisms 

of the right to housing, and indeed some recent reforms that have expanded access to 

remedies at international level are already demonstrating some capacity in this regard. 

Domestically, an approach to incorporating the human right to housing based on adjusted or 

structural justiciability offers a means of reflexive law making that takes account, and 

overcomes limitations, of existing domestic structures. While incorporation is clearly an 

important step in protecting the right to housing, a dogmatic focus on incorporation that 
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excludes other important matters, notably reform of domestic housing rights governing 

access, security, affordability and habitability is unlikely to give substantive protection to 

the right to housing.  

Given the social problems that stem from the ultra-low residential security model, it is clear 

that the question of incorporation must concern itself with reform of existing housing rights. 

Thus, incorporation may be accompanied, followed, or indeed preceded, by reform of 

housing rights. This reflexive approach to protecting the right to housing allows for reforms 

to take account of the existing structure of housing rights domestically. As outlined in the 

first section of this chapter, the norms and practices associated with the right to housing in 

international human rights law can serve to both critique, and provide alternative approaches 

to, the doctrinal status quo. Of course, it is important not to overemphasise the role of the 

law. Clearly, the right to housing needs to be applied to the whole housing system, of which 

housing rights are just one, albeit important, part.989 Reforming housing rights must not be 

seen as an alternative to incorporation, but rather as complimentary to incorporation, and as 

part of a wider programme of mainstreaming human right to housing in domestic law and 

policy. Furthermore, as outlined in the section of this chapter, the focus on narrow, juridical 

reforms, does not exclude alternative approaches. Rather, the actual practices of social 

movements that articulate human rights claims illustrate how such goals can co-exist 

alongside campaigns that develop structural critiques of the extant housing system and 

devise alternatives to that system. 

8.4 Conclusion  

The flaws of the ultra-law residential security model, and its variants, have encouraged many 

to turn to the right to housing for the potential it offers as a “real alternative model for 

directing state law and policy”.990 This chapter has argued that such approaches can offer 

 
989 ibid 539. 
990 P. Kenna, Housing Law, Rights and Policy (Dublin, Clarus Press, 2011) 505. Leading social movements 

advocating a right to housing include the Raise the Roof campaign in Ireland and the London based Focus 

E15. See P. O’Connell, ‘Human Rights: Contesting the Displacement Thesis’ 69(1) NILQ 19, 27-29; See T. 

Murray, Contesting Economic and Social Rights in Ireland (Cambridge, CUP, 2016) 2; First Minister’s 

Advisory Group on Human Rights Leadership, Recommendations for a new human rights framework to 

improve people’s lives (Edinburgh, Advisory Group on Human Rights Leadership, 2018) 06/07; K. Boyle, 

‘The Future of Economic, Social and Cultural Rights in Scotland: Prospects for Meaningful Enforcement’ 

(2019) 23(1) Edinburgh Law Review 110-116. 
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real value. In the first section, it was argued that the human right to housing in international 

law provides valuable legal norms that could be employed to challenge the existing ultra-

low residential security model and inform contemporary debates about reforming renting 

law. Through comparative analysis, a number of common core legal norms were identified 

and it is clear that the human right to housing extends beyond minimalist notions of shelter 

or access to social housing. Yet domestic debates around social and economic rights often 

tend to be dominated by existing domestic institutions and rights structures which, by design, 

marginalise social rights.991 This is particularly apparent with the ECHR, which does not 

provide a right to housing, although the ECtHR has developed housing rights in an “oblique” 

way.992 Despite some significant developments, most notably relating to security, the case 

law reveals the limitations of using the ECHR to protect human rights in the housing sphere. 

To adequately protect an individual’s human rights in this sphere, it is necessary to extend 

the human rights horizon beyond the ECHR and take into the field of view those instruments 

which expressly provide for a right to housing. This brings into focus the ICESCR and 

RESC, which both provide for the express right to housing that has been clarified, interpreted 

and developed in a way that has generated sophisticated normative content relating to 

foundational housing matters including access, security, affordability and habitability. These 

‘hard’ legal aspects can be employed to challenge the doctrinal status quo of the ultra-low 

residential security model and they present an alternative approach that could guide reform 

of domestic housing laws.  

Despite this potential, there is a clear gap between the promise of the human right to housing 

and the lived reality for many in the UK and Republic of Ireland and many doubt the ability 

of such approaches to deliver transformative change. In the second section of this chapter, 

leading theoretical criticisms of the human right to housing were considered in order to shed 

light on the gap between promise and reality. Engaging with leading critical perspectives 

suggests means of closing the gap. In particular, institutional reforms that expand access to 

enforcement mechanisms demonstrate potential as do approaches to domestic incorporation 

of the right to housing that are based on structured, or adjusted, justiciability. However, the 

central point that this chapter has sought to make is that the process of incorporation must 

also be concerned with reforming existing housing rights, otherwise incorporation is unlikely 

 
991 K. Boyle and E. Hughes, ‘Identifying routes to remedy for violations of economic, social and cultural 

rights’ (2018) 22(1) International Journal of Human Rights 43-69. 
992 P. Kenna, Housing Law, Rights and Policy (Dublin, Clarus Press, 2011) 560-561.  
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to give substantive protection to the right to housing. Once incorporation and reform of 

housing rights are seen as related, it is possible to decouple them into distinct but related 

steps. Thus, incorporation may be accompanied, followed, or indeed preceded, by reflexive 

reform of housing rights that takes account of the existing structure of housing rights 

domestically.  

Identifying suitable human rights principles to guide domestic reform presents may appear 

challenging given that there are clear differences between the instruments that provide a right 

to housing, however these differences should not be overestimated. This chapter has argued 

that there is a strong quality of intersections between the ICESCR and RESC and indeed the 

ECHR, where the ECtHR has long indicated a commitment to this principle. Furthermore, a 

comparative thematic analysis of the housing content of these instruments reveals there is 

consensus on core principles in several areas. This is particularly apparent in relation to 

security of tenure where there is broad agreement on both judicial supervision of evictions 

and that courts should have a substantive role in that process.  

There is less consensus between the ICESCR and RESC, on one hand, and the ECHR, on 

the other, in relation to affordability. In both the ICESCR and RESC, affordability is 

understood in terms of household income. This is in contrast to the approach developed by 

the ECtHR which places greater weight on the housing market. Although these instruments 

provide limited detail, for instance on the nature of remedies, they provide a good deal more 

content than has developed under the ECHR, where minimal positive obligations on states 

to address dangerous housing have materialised. Where there is consensus, common 

principles relating to security and affordability can be used to guide reflexive reform of 

domestic housing rights as part of the wider programme of mainstreaming the human right 

to housing.  

While this chapter has argued that the human right to housing has a ‘hard’ legal edge that 

could be used to critique, and develop alternatives to, the doctrinal status quo, the point was 

made that pursuing narrow, juridical reform, does not, and should not, represent the totality 

of the human right to housing. Such approaches can coexist alongside alternative 

approaches. The is most clearly demonstrated by the actual practices of leading social 

movements, such as Focus E15, Raise the Roof, Living Rent which articulate human rights 

claims. These movements employ the language of human rights to advocate narrow legal 

reforms, such as extending protections against eviction at domestic level, while at the same 

time levelling broader critiques of the extant housing system and developing alternative 
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approaches. In doing so, these movements provide inspiration for how to close the gap 

between the promise of the human right to housing and the lived reality for many. 
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Chapter 9 Conclusion 

9.1 Introduction  

The revival of private renting coincided with the extension in devolution in 1998 and has 

had major implications for renting law and policy. The aim of this research has been to 

examine the post-1998 national reforms of residential renting law, with a view to 

establishing to what extent they represent a significant break with existing law.  

The thesis of this research is that, although the post-1998 reforms have tended to extend 

tenant protections, the strong degree of continuity in housing politics guiding these reforms 

has led to the setting of regulatory red lines which has limited the development of substantial 

legal difference. Thus, the reforms do not represent a fundamental break with the ultra-low 

residential security regime associated with decontrol and deregulation in the 1980s. This 

chapter will attempt to make clear how the comparative analysis carried out supports this 

thesis.  

It will first be explained how political separation from, and within, the UK created new 

political space for distinctive housing law and policy to emerge. This created the potential 

for legal change, but it will then be outlined how the revival of private renting created the 

conditions for that change.  

It will then be proposed that the strong historical commonality in residential renting law in 

the UK and the Republic of Ireland shaped the post-1998 legal reforms. It will be argued 

that although these reforms represent the emergence of greater legal difference, there is a 

tension at the heart of the post-1998 reforms between legal change and continuity in housing 

politics. 

Finally, it will be argued that comparative legal analysis of the treatment of security of tenure 

and rent regulation in the post-1998 reforms indicates these reforms do not represent a 

fundamental rejection of ultra-low residential security. Indeed, they carry forward some of 

the inherent flaws of the previous regimes. It will be submitted that one means of breaking 

with the past is to turn to the human right to housing for the potential it offers to put the 

interests, needs and dignity of the residential occupier at the heart of residential renting law. 
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9.2 An unfolding and asymmetrical process of political separation 

Political separation from, and within, the UK created the potential for distinctive housing 

law and policy to emerge at a national level. As chapter two made clear, this potential was 

not equally distributed. With each separation, there were important, and distinctive, 

institutional, fiscal and political factors that curtailed the potential for substantial legal 

difference to emerge. Yet, it was also outlined how these ‘curtailing factors’ were not set in 

stone. A general feature of political separation is how, in each case, it has proved to be more 

“a process than an event”.993 This is particularly apparent in the unfolding and asymmetrical 

nature of the devolution process post-1998. In both Scotland and Wales, this process has 

tended to involve the rolling back Over time of some of those ‘curtailing factors’ and the 

greater accumulation of political power at national level.  

Clearly, the potential for greater legal difference to emerge has grown Over time. However, 

as chapter two established, whether, and how, this political potential would be realised 

depended directly on the prevailing housing politics within the distinctive political 

configurations of the various national Parliaments and Assemblies. There was often broad 

continuity in the prevailing housing politics post-political separation. In Britain, it was the 

decline in the electoral fortunes of British Labour between 2007-2010 and the concurrent 

rise of the Scottish Nationalist Party and, to a lesser extent, Plaid Cymru which provided the 

catalyst for more distinctive national reforms to emerge.  

9.3 A revived, but changed, private rented sector  

The extension in devolution in 1998 allowed the devolved governments to make their own 

“history” but, just as in Ireland a century earlier, the new governments did not do so under 

conditions of their choosing.994 Of course, each of the housing systems facing national policy 

makers post-1998 had distinctive features, but as explained in chapter three there was no 

mistaking the effects of the close historical development they had undergone on the housing 

systems. This was reflected in the remarkable similarities in the central housing concept of 

tenure which served to both organise housing systems into (much the same) sectors and 
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(New York, 2nd edn, Norton and Company, 1978) 595. 
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direct state housing law and policy (in similar ways). The close historical development is 

also arguably reflected in the broad similarities in the historical tenure trends and, in 

particular, in the historical decline, and recent revival, of private renting.  

It was argued that the role of rent control in causing this decline, and the role of deregulation 

in causing the revival, should not be overestimated. The main drivers of these tenure trends 

were explained, and it was argued that a recurring theme in the varying fortunes of the 

respective tenures has been the considerable role of state support. This includes, but goes far 

beyond, legal reform. It was argued that the revival of private renting led to increases in the 

size of the sector, but it also led to private renting increasingly taking on a de facto social 

function. While many of the factors driving the revival of private renting were set in place 

pre-1998, it was argued that the subsequent revival took place in a fundamentally different 

political context and this allowed for a much wider range of public policies approaches to 

develop. 

9.4 Contending with a common ultra-low residential security regime 

The post-1998 reforms of renting law are products of the wider legal context in which they 

developed. It was explained in chapter four that there was strong similarity in renting law 

across the UK and the Republic of Ireland for much of the last century. Residential occupiers 

were provided with similar protections against substandard housing, evictions and rent 

increases. These important, yet flawed, protections curtailed landlords’ property rights in the 

interests of social justice, stemming from general legal provisions regulating rented housing 

and statutes governing the landlord and tenant relationship. It was explained that these 

protections collectively conferred a degree of residential security on private tenants.  

It was submitted that the strong legal similarity reflects the influence of common historical 

factors and, in particular, similar legal and political factors which shaped reform at shared 

critical junctures. Although there were differences in detail, it was argued that there was 

enduring similarity in how the quality of residential security varied Over time, as different 

ideas and political forces took hold. The crucial developments that had the greatest impact 

on the post-1998 reforms were decontrol and deregulation in the 1980s. These reforms 

effected a dramatic reduction in the quality of protections for private tenants and installed 

the ultra-low residential security regime. It was argued that these reforms were similar in 

how they privileged the property rights of landlords above most, if not all, other policies, as 

part of the broader policy goal of promoting a market in rented housing. More broadly they 
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signalled the ascendancy of individualist social policies over collectivist approaches, and the 

growing status of policies that had a generally commodifying effect on housing.  

Despite the radically different policies that have guided reform of renting law at different 

times during the past century, it was argued that a recurring theme is how the individual 

residential occupier, their needs, interests and dignity was not at centre of these 

developments. Rather, they tended to function as an instrument in the attainment of wider 

political and social goals, whether that be the creation of a passive workforce, the subduing 

of demands for radical political change, or the promotion of a market in rented housing.995 

9.5 The emergence of legal difference 

With the revival of private renting, many tenants across the UK and the Republic of Ireland 

found themselves facing relatively poorer housing conditions, insecurity, and rent inflation. 

The revival of private renting raised the prominence of these social problems and provoked 

reform of renting law. The central argument developed in chapter five was that the post-

1998 reforms to both the general regulation of private renting and the law governing the 

landlord and tenant relationship have, in different ways, tended to extend protections for 

tenants. Despite the wide range of such reforms, it was argued that there is remarkable 

continuity in the housing politics guiding reform, and in the dominant policies at the heart 

of the reforms. While the post-1998 reforms represent a step towards greater regulatory 

intervention, it is apparent that there is a strong degree of continuity in how policy makers 

have continued to conceptualise private renting, and indeed, private renters in highly 

commodified terms.996  
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Equally, there is remarkably strong continuity in the policy objectives set by reformers. In 

each case, these tend to revolve around promoting a market in rented housing, that supports 

the general housing market, provides choice for consumers and, above all else, a degree of 

“flexibility” that attracts private investment.997 Although in the Republic of Ireland and in 

Scotland, extending tenant protections in order to promote stability was adopted as a key 

policy objective,998 reformers there made clear that regulation should not impact the “rate of 

return on investment”.999 In light of this continuity, it was argued that the individual 

residential occupier who is the subject of these policies, is not at the centre of the post-1998 

reforms. Rather, they continues to function as an instrument to the attainment of much the 

same political goal of promoting the better functioning of the rental market. 

9.6 Resolving the tension between change and continuity 

It was argued that the tension between legal change and continuity in housing politics at the 

heart of the post-1998 reforms can be resolved through comparative legal analysis of the 

treatment of security of tenure and rent regulation. It is submitted that this comparative 

analysis demonstrates that the post-1998 reforms do not represent a fundamental rejection 

of the ultra-low residential security model. Indeed, it illustrates how these reforms have 

integrated central tenets of that model into domestic law. 

Security of tenure 

It was argued that across the UK and the Republic of Ireland security of tenure tends to be 

associated with certain legal protections against eviction including: limited grounds for 

possession, judicial supervision of eviction, and primarily discretionary grounds for 

possession. A central feature of decontrol and deregulation was the removal, or watering 
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down, of these legal protections. The defining features of the resulting ultra-low residential 

security regime include the central role of unlimited grounds for possession, the much 

greater role of mandatory grounds for possession, and the greater emphasis on procedural, 

over substantive, protections against eviction. In Britain, deregulation gave the impression 

of a degree of continuity because judicial supervision of evictions was retained as a central 

feature. Yet, it was explained in chapter six that by watering down the court’s role to a 

procedural, rather than substantive, role, this ultra-low residential security facilitated 

evictions and, in particular, retaliatory evictions. This contributed to the development of 

various social problems associated with tenant insecurity, evictions, and homelessness.1000  

It was explained that post-1998 reforms have tended to extend legal protections against 

eviction. However, it is argued that comparative legal analysis demonstrates that these 

reforms have, in different ways, tended to entrench defining features of the ultra-low 

residential security model. Indeed, it is only in Scotland that reforms have abolished 

unlimited grounds for possession. Elsewhere, reformers have tended to maintain unlimited 

grounds, extending procedural, rather than substantive, legal protections against eviction – 

mainly through extending notice requirements. Such protections do not allow the tenant any 

substantive defence to the termination or eviction, and thus their continued occupation 

cannot be regarded as secure. While the Scottish reforms have overturned one of the defining 

features of the ultra-low residential security regime, they have also entrenched in domestic 

law an extensive list of grounds for possession. They have also effectively preserved the 

relatively greater role of mandatory grounds heralded by deregulation.  

The abolition of unlimited grounds for possession in Scotland is a significant development 

that is to be welcomed.  This feature of the ultra-low security regime facilitated retaliatory 

evictions and some of the worst practices that have developed in the private rented sector. In 

the following years, reformers elsewhere may follow the Scottish approach, however, it 

cannot be regarded as a panacea to the social problems associated with evictions and 

insecurity. The end of unlimited grounds for possession will likely shift the main legal 

contest between landlord and tenants to the critical, and highly contestable, issue of what 
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constitutes a valid ground for possession and the equally important matter of the court’s role 

in supervising termination and/or eviction.  

Despite some of the positive features of the post-1998 reforms to security of tenure, it is 

argued that the none of these represent a fundamental rejection of the ultra-low residential 

security model of security of tenure. In each case reformers have entrenched in domestic law 

central features of that model and were reluctant to go any further out of concern that reform 

would deter private investment. Even where reformers went further in extending protections, 

as in Scotland and the Republic of Ireland, these measures were justified as being necessary 

in order to better support the functioning of the market. It is argued that this demonstrates 

the strong continuity in the housing politics, and dominant policies, guiding reform post-

1998.  

Rent regulation  

It was outlined in chapter seven that there was strong commonality in the concept, and legal 

approaches to, rent regulation across the UK and the Republic of Ireland. The chapter 

identified how a central feature of decontrol and deregulation was the removal, or watering 

down, of legal restrictions on rents in order to establish the dominant role of market rents. 

This reform was underpinned by a shift in state policy away from restricting rents and 

towards subsidising rents. It was explained that this reform, by design, facilitated acute rent 

inflation. In many parts of the UK and the Republic of Ireland it has contributed to the 

development of various social problems associated with unaffordable rents and has led to 

considerable increases in state expenditure on rent subsidies. 

It was identified in chapter seven how the post-1998 reforms have diverged on the issue of 

rent restrictions. In Wales, Northern Ireland and England there have been no significant 

extensions in the role of rent restrictions. Rather, reformers there tended to either remove 

existing restrictions or reject any extended role for rent restrictions out of hand. In each case, 

reformers emphasised the importance of market rents in attracting private investment and 

could not countenance any departure from this system. 

The most distinctive reforms have materialised in the Republic of Ireland and Scotland 

where various restrictions on rent increases have been introduced. These have mainly 

involved extending notice requirements necessary to bring about rent increases. A distinctive 

development in Ireland is the requirement that landlords justify proposed rent increases by 

making reference to rents in comparable advertised properties. Perhaps the most notable 

development has been the introduction of additional restrictions on rent increases in, so 
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called, rent pressure zones in both the Republic of Ireland and Scotland. This appears to 

signal a rejection of the capacity of the market rent system to generate unaffordable rent 

increases, yet the design and operation of these systems suggests otherwise. In both cases, 

the technical requirements that must be met in order for an area to become subject to 

additional restriction are exacting and tend to exclude, for instance, areas with high volatility 

in rents. Equally, in both cases, these restrictions by design allow for rates of rent inflation 

that are in excess of the general rate of inflation e.g. in Ireland 4%, while in Scotland CPI + 

1%. 

The reforms in the Republic of Ireland and Scotland represent the emergence of legal 

difference, however, comparative analysis reveals that the nature of difference is less 

substantial than may first appear. In both cases, reformers have entrenched market rents as 

the basis for determining rents and indeed directing rent increases. While some rent 

restrictions have been extended, reformers have – as in Wales and Northern Ireland – 

emphasised the necessity of market rents to attracting private investment and thereby 

promoting a market in rented housing. It is argued that this reflects the strong continuity in 

the housing politics, and dominant policies, guiding reform post-1998.  

9.7 Final conclusions: Breaking with ultra-low residential security  

The revival of private renting was a defining, and largely unexpected, development. As more 

households were channelled towards private renting, they were exposed to the various 

failings of the ultra-low residential security regime. This has given rise to a host of serious 

social problems. Given the extension in political separation in 1998, it is not surprising that 

distinctive reforms have emerged since then. What is particularly remarkable, however, is 

how the national reforms have not gone further and broken with the ultra-low residential 

security regime, given its various failings. Rather, in different ways, the post-1998 reforms 

have tended to entrench central tenets of the ultra-low residential security regime in domestic 

law. Thus, many of the social problems associated with the old regime are likely to endure.  

The continuity in law post-political separation reflects the remarkable continuity in the 

housing politics guiding the post-1998 reforms. The individual residential occupier, that is 

subject of these policies, is arguably not at the centre of reforms. Rather, they have continued 

to function as an instrument in the attainment of much the same political goal of promoting 

the better functioning of the rental market. The central thesis of this research is that the strong 

degree of continuity in housing politics, guiding these reforms, has led to the setting of 
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regulatory red lines which has limited the development of more substantial legal difference. 

The accuracy of the central thesis was tested, and arguably demonstrated, through 

comparative analysis of the reforms to security of tenure and rent regulation.  

Political separation has clearly allowed for a wider range of public policies to emerge. 

Arguably, this has allowed for more responsive policy that is more attuned to the various 

housing systems. Yet, the continued dominance of central features of the ultra-low 

residential security regime in the reforms introduced in the devolved nations, but also in the 

Republic of Ireland, indicates that political separation, without more, does not necessarily 

produce fundamentally different renting law and policy. Housing politics are at the basis of, 

and set the boundaries for, all the major reforms of renting law. Further shifts in law and 

policy depend upon changes to the dominant housing politics. To support any such shift, this 

thesis has sought to present the case for legal reform that breaks with the ultra-low residential 

security regime.  

It has been argued that the norms and content associated with the human right to housing in 

international law provide valuable guidance on re-organising residential security regimes. 

As it was explained in chapter eight, there is consensus that the human right to housing 

requires residential occupiers to be provided with key legal protections against eviction that 

are centred on judicial supervision of eviction, but which span the pre-court, court, and post-

court stage. Equally, there is clear consensus that housing costs must be affordable. This 

notion of affordability should not be set arbitrarily or simply by reference to the market but 

rather should be understood according to a household’s residual income after meeting 

housing costs. Finally, it has been argued that reform must go beyond strategies centred 

exclusively on constitutional reform, or upon incorporation of the human right to housing. It 

should take into view, as a matter of urgency, reform of domestic law in order to secure the 

place of the individual residential occupier, their dignity, needs and interests, at the centre 

of renting law and policy.  
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