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Abstract: The Canadian response to COVID-19 produced several problems that are at least 

partially attributable to a lack of coordination between the federal and provincial governments. 

The federal government has not taken on a strong coordinating role. Many provinces have ‘gone 

their own way’ even where uniform standards are necessary to minimize public health threats. 

While some believe the federal government should use its existing powers to coordinate a 

response, the federal government alone cannot address all possible concerns and there are strong 

political incentives for federal government not to unilaterally take a stronger role in pandemic 

management. This article accordingly motivates an intergovernmental agreement on pandemic 

preparedness and early pandemic responsiveness (viz., early pandemic management). An 

intergovernmental agreement is a more promising tool for securing the coordination necessary 

for good pandemic management than unilateral federal action or the status quo. A detailed 

agreement that clearly sets out who will do what when a pandemic is imminent/when a pandemic 

begins will clarify expectations in early pandemic management and incentivize compliance 

therewith, helping to secure much-needed coordination. Developing it in non-pandemic 

conditions should also ensure a more rational approach to pandemic management that improves 

health outcomes and better fulfills Canada’s moral and international legal obligations.  

 

The period immediately preceding and following COVID-19’s arrival in Canada 

highlighted several issues with Canada’s approach to pandemic management, if not public health 

emergency management generally, that are at least partially attributable to a lack of coordination 

between the federal and provincial governments. Provinces have, for instance, taken disparate 

approaches to data collection, data sharing, and the amount of travel allowed within and across 

borders.1 These differences are, perhaps, unsurprising absent strong federal coordinating efforts 

and a clear framework on how provinces should be expected to respond to pandemics. They are 

 
1 For a good overview, see Colleen M Flood et al., eds, Vulnerable: The Law, Policy and Ethics of COVID-19 (U 

Ottawa P, 2020). Several issues feature in the introduction, Colleen M Flood et al., “Overview of COVID-19: Old 

and New Vulnerabilities” in ibid, 1. Amir Attaran & Adam R Houston, “Pandemic Data Sharing: How the Canadian 

Constitution Has Turned into a Suicide Pact” in ibid, 91 discussed many of the data-related issues. For helpful 

summaries of border closure-related issues, see Russell Green, “Travel Restrictions in a Pandemic: What are your 

Charter Rights?” Centre for Constitutional Studies Blog (30 March 2020), 

<https://ualawccsprod.srv.ualberta.ca/2020/03/travel-restrictions-in-a-pandemic-what-are-your-charter-rights/>; 

Patricia Hughes, “The Constitutionality of Interprovincial Boundary Closures” Slaw (26 May 2020), 

<www.slaw.ca/2020/05/26/the-constitutionality-of-interprovincial-boundary-closures-part-ii/>. Cf. infra note 5. 
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also problematic from public health and constitutional standpoints. COVID-19’s differential 

impact across provinces suggests that not all provinces are properly responding to its threats and 

raises concerns about the just distribution of COVID-19-related health effects.2 Different 

approaches to data collection and sharing, including differing standards on when people should 

be tested for COVID-19 or self-isolate and how to count and release case numbers, initially made 

it difficult to track, let alone combat, COVID-19’s spread.3 Restrictions on travel within 

provinces are thus not always tailored to the best evidence it would be feasibly possible for 

provincial governments to collect, querying their proportionality to relevant threats.4 The lack of 

clear data and differential outcomes across provinces also helps explain some provincial border 

closures, but those restrictions potentially violate Canadians’ freedom of movement rights and 

are likely beyond the scope of provincial authority under the constitutional division of powers.5 

These outcomes highlight the need for a strong mechanism for ensuring coordination 

between Canada’s federal and provincial governments in (at least) the preparedness and early 

responsiveness stages of the ‘emergency management cycle.’ That cycle – which has been 

recognized for decades in ‘disaster management’ studies and is defined for Canadian purposes in 

general ‘intergovernmental agreements’ on emergency management, like the Ministers 

Responsible for Emergency Management’s pan-Canadian Framework Agreement on Emergency 

 
2 Ibid. 
3 Ibid; Amir Attaran, “How Canada has bungled the COVID-19 endgame” Macleans (31 May 2020) 

<https://www.macleans.ca/society/health/how-canada-has-bungled-the-covid-19-endgame/> (linking data-based 

considerations with the federal government leaving public health decision-making up to provinces who did not work 

in tandem); Brieanne Olibris & Amir Attaran, “Lack of Coordination and Medical Disinformation in Canadian Self-

Assessment Tools for COVID-19” (2020), <https://commonlaw.uottawa.ca/sites/commonlaw.uottawa.ca/files/covid-

19_self-assessment_evaluation_olibris_attaran_2020_2.pdf > (highlighting a testing coordination issue). 
4 Compare e.g., the sources in prior notes. The need for rights-infringing policies to be responsive to evidence is 

clear. For COVID-19-specific discussion of this point, see Colleen M Flood et al., Reconciling Civil Liberties and 

Public Health in the Response to COVID-19 (Ottawa: RSC, 2020). 
5 Ibid. Border closure powers are not provided to the provinces in any provision of Canada’s “supreme law” (in the 

sense in Maxime St-Hilaire, Patrick F Baud & Elena S Drouin, “The Constitution of Canada as Supreme Law: A 

New Definition” (2019) 28 Constitutional Forum constitutionnel 1 at 7-18). Moreover, provinces do not “own” their 

borders like states in international law. Provincial borders can be modified only pursuant to the constitutional 

amendment procedure in The Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11 

[1982]. Extra-provincial but intra-national movement of persons is a matter of mobility rights, which can be 

restricted but not fully derogated (s 6(2)-(4)). S 91(13) of the Constitution Act, 1867, 30 & 31 Vict, c 3 [1867]) is the 

closest thing to an interprovincial travel power. It belongs to the federal government. Moreover, provincial 

legislatures are not only limited to subject matters, but are also limited to a territory, namely the province to which 

their laws’ application is limited, save incidental extra-provincial effects (Global Securities Corp v British Columbia 

(Securities Commission), [2000] 1 SCR 494, 2000 SCC 21; British Columbia v Imperial Tobacco Canada Ltd 

[2005] 2 SCR 473, 2005 SCC 49). Taylor v Newfoundland and Labrador, 2020 NLSC 125 upheld one set of inter-

provincial travel restrictions but should not be the last word on this issue.  

https://www.macleans.ca/society/health/how-canada-has-bungled-the-covid-19-endgame/
https://commonlaw.uottawa.ca/sites/commonlaw.uottawa.ca/files/covid-19_self-assessment_evaluation_olibris_attaran_2020_2.pdf
https://commonlaw.uottawa.ca/sites/commonlaw.uottawa.ca/files/covid-19_self-assessment_evaluation_olibris_attaran_2020_2.pdf
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Management6  – divides emergency management into four stages. The “prevention” (or 

‘mitigation’) stage focuses on reducing the risk of emergencies, the “preparedness” stage seeks 

to ensure readiness for emergency conditions, the “responsiveness” stage focuses on how to 

achieve pre-established strategic priorities, and the “recovery” stage seeks to restore (at least) 

critical services, presumably during the early stages of and clearly after an emergency occurs.7 

Emergency preparedness and responsiveness are defined as requiring “coordinated” or 

“integrated” action by different levels of government.8 This is appropriate in pandemic 

conditions, if not in all emergencies. Agreements on pandemic-related issues over the last two 

decades thus appeared promising.9 Unfortunately, intergovernmental agreements [IGAs] created 

to address coordination issues with Canada’s response to the 2004 SARs pandemic did not 

secure the necessary level of coordination in the early stages of Canada’s response to COVID-

19. Provincial action during the first months of the 2020 pandemic was largely ad hoc.10 The 

federal government did not use its constitutional powers to coordinate public health efforts.11  

These coordination failures are likely at least partly due to the lack of prior agreements 

on appropriate federal and provincial roles in pandemic management. Absent an agreement, 

unilateral action by federal governments would create significant political costs and provincial 

actors will face few pressures not to put provincial residents ‘first.’ While a new COVID-19-

specific agreement – created in the midst of that pandemic and speaking only to its unique 

circumstances – plausibly produced some necessary coordination,12 coordination remains far 

from ideal. Provincial protectionism, like the Atlantic ‘bubble’ border restrictions, and different 

 
6 For Canadian use, see e.g., Ministers Responsible for Emergency Management, An Emergency Management 

Framework for Canada: Third Edition (Ottawa: Public Safety Canada, 2017) [MREM]. We use the definitions 

provided there for our Canadian-focused analysis. But the cycle has a long, transnational pedigree. The cycle dates 

back until at least the 1970s and has been the subject of critique since at least the 1990s; e.g., David M Neal, 

“Reconsidering the Phases of Disaster” 15(2) (1997) International Journal of Mass Emergencies and Disasters 239. 

Yet it remains a key component of many countries’ emergency management plans. See also e.g., FEMA guidelines. 

 
7 MREM, ibid at 7-8. 
8 Ibid. 
9 E.g., ibid; Pan-Canadian Public Health Network, Federal/Provincial/Territorial Public Health Response 

Plan for Biological Events (Ottawa: Pan-Canadian Public Health Network, 2018) [Biological]. 
10 Discussion of a ‘patchwork’ of responses in Colleen M Flood & Bryan Thomas, “The Federal Emergencies Act: 

A Hollow Promise in the Face of COVID-19?” in Flood et al., supra note 1, 106 at 106-107 appears apt. 
11 While many scholars, including ibid and Attaran, supra note 3, suggest that the Emergencies Act, RSC, 1985, c 22 

(4th Supp)) is ill-suited to the necessary coordination task, most agree that the federal government has constitutional 

powers it can and likely should use to coordinate better. We think the extent of this coordinating role should be 

established as part of a broader agreement about how governments will work together during pandemics. 
12 Public Health Agency of Canada, Federal/Provincial/Territorial Public Health Response Plan for Ongoing 

Management of COVID-19 (Ottawa: Public Health Agency of Canada, 2020) [COVID-19]. 
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standards for basic tests remain commonplace. Moreover, even if the COVID-19-specific 

agreement was an unalloyed good, pandemic conditions are inopportune for negotiations.13 

This work argues that a detailed IGA that sets clear expectations for federal and 

provincial actions in the early stages of a pandemic is a promising mechanism for securing 

necessary coordination and governments should consider negotiating such an agreement. The 

potential benefits of any agreement will depend on negotiations, but an exploration of the 

potential value of an IGA identifies criteria for judging negotiations, some indications of what 

their output can and should look like, and reasons to believe good faith negotiations could 

produce a valuable agreement. The toy model of an intergovernmental government on pandemic 

preparedness and early pandemic responsiveness examined here is a negotiated document in 

which the federal and provincial governments announce how they will use their existing 

constitutional powers in a coordinated manner to address public health-specific elements of early 

pandemic management. While a complete IGA may address other considerations, such as 

economic concerns,14 we focus on matters that are more directly related to public health 

management. The borders between these concerns are porous,15 but the problems above and 

subjects discussed below provide a rough approximation of how we distinguish the domains.  

The IGA discussed here only focuses on the emergency management cycle’s 

preparedness stage and the early part of its responsiveness stage. We make no claims about the 

 
13 It is thus unsurprising that even David Robitaille, « La COVID-19 au Canada: le fédéralisme coopératif à pied 

d’oeuvre » in Flood et al., supra note 1, 79 at 85-86, who generally takes a more sanguine view of how Canadian 

federalism impacted Canada’s response to the COVID-19 pandemic, suggests that an IGA on at least some aspects 

of pandemic management, such as the one promoted here, may be a good idea. Nb. we will only discuss federal and 

provincial (and, later, Indigenous) relations here since territories have a unique status that complicates the issue. 
14 See e.g., Michael Da Silva & Maxime St-Hilaire, “Pandemic Preparedness and Responsiveness in Canada: 

Exploring the Case for an Intergovernmental Agreement” Centre for Constitutional Studies Blog (15 June 2020), 

<https://ualawccsprod.srv.ualberta.ca/2020/06/pandemic-preparedness-and-responsiveness-in-canada-exploring-the-

case-for-an-intergovernmental-agreement/>. Some arguments here mirror those in that shorter piece. This work 

should be understood as a development of arguments presented therein, though it will not be cited repeatedly below. 
15 Pandemics impact nearly all elements of society. Decisions on what elements of pandemic ‘preparedness’ or 

‘responsiveness’ are strictly related to public health are, in part, political decisions, rather than reflections of some 

natural kinds. This point about all emergencies ‘constructed’ nature appears in many texts, including the legally-

focused David Dyzenhaus, The Constitution of Law (Cambridge: Cambridge UP, 2006); Jocelyn Stacey, The 

Constitution of the Environmental Emergency (Oxford: Hart, 2018). Constitutional jurisprudence on public health 

emergencies is minimal at best, so one cannot even adopt pre-existing legal categories to make these distinctions. 

Yet distinctions can be made. For instance, while one may argue whether ‘interprovincial travel’ is strictly ‘public 

health’-based, the restrictions thereon are ‘justified’ on public health grounds and so fall within our ambit. By 

contrast, we take predominantly financial measures to be beyond our purview here – so, the recent ‘Safe Restart 

Agreement’ (https://www.canada.ca/en/intergovernmental-affairs/services/safe-restart-agreement.html), which likely 

does not even qualify as a genuinely intergovernmental agreement despite the federal government creating it with 

provincial input, is beyond our scope of inquiry – though a complete agreement may wish to address them. 
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value of IGAs focused on ‘prevention,’ the later parts of a more expansive understanding of 

‘responsiveness,’ or ‘recovery.’ This is largely because at least ‘emergency prevention’ and 

‘recovery’ are long-term measures that do not the raise unique, pandemic-specific concerns that 

apply in the ‘early pandemic management’ stages at the centre of our analysis. These stages 

necessarily implicate longer-term interests and are likely better dealt with under ‘regular’ 

exercises of constitutional authority, rather than under an ‘emergency’ framework, but defending 

that claim is beyond our present scope of inquiry. Our limited focus is justified by the simple fact 

that early emergency management in particular clearly requires coordination of a kind (as the 

definitions above make clear). We accordingly leave broader concerns for further analysis. 

Government actors cannot set the boundaries of their own legal powers.16 Moreover, an 

agreement like the one we envision will likely be non-binding absent implementing legislation.17 

No government can compel another to keep implementing legislation ‘on the books.’18 Yet even 

a non-binding IGA specifying how governments should use their powers could produce 

expectations of actions that will at least improve coordination in Canadian pandemic 

management and help avoid the reoccurrence of the narrow, but important, problems above. 

 
16 An agreement to deviate from the constitution is, after all, still a deviation as Jenna Bednar, The Robust 

Federation: Principles of Design (Cambridge: Cambridge UP, 2009) makes clear. Questions of how this is 

operationalized in Canada are complicated. Technically, an agreement may not be reviewable. The Reference re 

Pan‑Canadian Securities Regulation, [2018] 3 SCR 189, 2018 SCC 48 suggests that only the implementation of an 

agreement is reviewable. Pandemic-related activities also raise a host of judicial review-related issues, as Paul Daly, 

“Governmental Power and COVID-19: The Limits of Judicial Review” in Flood et al., supra note 1, 211 makes 

clear. Yet Daly’s point about the need to establish political accountability to counteract deficits in legal 

accountability during pandemics arguably supports the present proposal. A well-crafted IGA with clear standards 

can be used to create political pressure to take necessary action and avoid ‘overreaching’ in the exercise of one’s 

authority in a manner that undermines constitutional values. 
17 Per Canada (Attorney General) v British Columbia Investment Management Corp, 2019 SCC 63 at paras 94-95, 

agreements, IGAs “exist on a spectrum, ranging from the merely aspirational and political to those which resemble 

private law contracts and create legally enforceable obligations” with a subject of “discrete commercial matters,” 

private law-like language, formal dispute resolution, and parties acting as if they are bound serving as indicia of a 

private law-style ‘binding.’ While we envision use of words like ‘shall’ in our agreement to set clear expectations of 

compliance, this likely does suffice to establish that the kind of agreement we envision would be ‘binding’ ‘law.’ 

There are still good faith arguments for viewing IGAs as more ‘legal’ in nature; e.g., Johanne Poirier, 

“Intergovernmental Agreements in Canada: At the Crossroads between Law and Politics” in Institute of 

Intergovernmental Relations, ed, The State of the Federation 2001-2002 (Kingston/Montreal: McGill-Queen’s UP, 

2003) 425). Implementing legislation would be advisable to sidestep ‘legality’ questions even on that view. 
18 This is clear post-Quebec (Attorney General) v Canada (Attorney General), 2015 SCC 14, [2015] 1 SCR 693 

[Quebec]. Yet the ability to withdraw from an agreement should have been clear much earlier. Indeed, the fact that 

the Charlottetown Accord sought to bar unilateral changes of IGAs suggests that parties were aware of this 

possibility much earlier; Coordinating Committee, Consensus Report of the Constitution: Final Text, Doc CP22-

45/1992E (Charlottetown: 27-28 August 1992), s 26 [Charlottetown Accord]. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2695859
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Our argument is normative but non-ideal. We argue against a backdrop of constraints 

imposed by constitutional law and some basic political realities, including facts about political 

motivation. Yet current political possibilities do not fully establish our normative boundaries. We 

ultimately argue for a form of agreement with prospects of realization that will likely only be 

realized in a way that maximizes its benefits under certain conditions. Our goal is to explain why 

governments should consider negotiations to see if they can produce such a document. 

With these preliminaries in mind, we can begin analysis. We first set out the 

constitutional authority for an IGA on pandemic preparedness and early pandemic 

responsiveness. We next present arguments for an IGA. We then identify issues with existing 

agreements on related issues that highlight the need for a new IGA and potential pitfalls any new 

IGA must avoid.19 We conclude by exploring issues that negotiations should address and 

tentative thoughts on the possible content of an IGA capable of securing necessary coordination. 

Ultimately, we argue that Canadian governments should enter into negotiations after the end of 

the COVID-19 pandemic but prior to the occurrence of a new pandemic to create a document 

that specifies which level of government should make various discrete decisions and how they 

should be expected to do so. This is, in part, a call to take another ‘shot’ at an IGA capable of 

securing the coordination necessary for good early pandemic management after past, seemingly 

valuable agreements failed to secure necessary coordination in their greatest test case. It is too 

late for an IGA on the ‘early’ management of COVID-19, but pitfalls of earlier IGAs provide an 

opportunity to reflect on how a future IGA can ensure needed coordination. 

1. The Constitutional Mandate 

Canada’s federal and provincial governments each possess powers to legislate with 

respect to aspects of pandemic management and can work together to use their powers in 

mutually beneficial ways and enter into agreements to secure mutually-beneficial cooperation. 

“[E]ffective intergovernmental cooperation is one of the most significant challenges facing 

public health” in Canada,20 but an IGA is constitutionally, if not politically, possible. 

Which level of government possesses constitutional authority over ‘emergencies’, 

‘emergency preparedness’, ‘emergency response’, ‘public health’, and ‘public health 

 
19 E.g., MREM, supra note 6; Biological, supra note 9; Pan-Canadian Public Health Network, Canadian Pandemic 

Influenza Preparedness: Planning Guidance for the Health Sector (Ottawa: Minister of Health, 2018) [Influenza]. 
20 Kumanan Wilson, “The Complexities of Multi-level Governance in Public Health” (2004) 95(6) Canadian Journal 

of Public Health 409 at 409. 
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emergencies’ is debatable, but the federal and provincial legislatures can each pass laws with 

respect to elements of each category. Authority over these subjects is not specifically allocated to 

any level of Canadian government. Each instead constitutes an area of “shared” jurisdiction.  

While the federal government has a power to temporarily intervene in areas of exclusive 

provincial jurisdiction in times of (including shortly before and after an) emergency under the 

‘emergency branch’ of its Peace, Order, and good Government power,21 this hardly exhausts 

relevant emergency-related powers. For instance, federal powers over issues of quarantine, issues 

of ‘national concern,’ criminal law, the census and statistics, international, extra-provincial 

transportation and movement, and patents provide the federal government with opportunities to 

pass legislation that allows them to prepare for and begin responding to pandemics in 

particular.22 The federal ‘spending’ power at the core of the Canadian healthcare system is also 

relevant to emergency management.23 Yet provincial powers over at least “hospitals,” “property 

and civil rights,” and “all Matters of a merely local or private Nature in the Province” (and likely 

other areas) equally justify some provincial authority in these spheres.24 Indeed, the power over 

“local or private” issues now clearly includes a power over public health.25 (While some case law 

suggests that provinces have “primary” authority over health care, that statement remains 

controversial and the broader category of “health” remains a subject under shared jurisdiction.26) 

 
21 E.g., Peter W Hogg, Constitutional Law of Canada, 5th ed, (Toronto: Carswell, 2007) c 17. 
22 In addition to the ‘POGG’ power deriving from the Preamble of 1867, supra note 5, the federal government 

possesses the other powers under s 91(11), 91(27), 91(6), 91(2), 91(13), 91(22). The declaratory power of s 92(10)c 

may also be relevant. See also Martha Jackman, “Constitutional Jurisdiction Over Health in Canada” (2000) 8 

Health LJ 95; Amir Attaran & Kumanan Wilson, “A Legal and Epidemiological Justification for Federal Authority 

in Public Health Emergencies” (2007) 52 McGill LJ 381. Much of the federal action to date has been under the 

‘spending’ power, which does not appear in the constitutional text but, as Jackman notes, is central in Canadian 

healthcare federalism. While some scholars (e.g., Alain Noël, “How Do You Limit a Power That Does Not Exist?” 

(2008) 34 Queen’s LJ 391) question that power, it exists in practice. 
23 Ibid. 
24 1867, ibid, s 92(7), 92(13), 92(16). See also Reference re Assisted Human Reproduction Act, [2010] 3 SCR 457, 

2010 SCC 61; Canada (Attorney General) v PHS Community Services Society, [2011] 3 SCR 134, 2011 SCC 44. 
25 This understanding appears as early as Rinfret v Pope (1886), 12 QLR 303 (QB). It is firmly established in 

Schneider v British Columbia, [1982] 2 SCR 112 at 137. Attaran & Wilson, supra note 22 also surveys this history. 
26 Schneider, ibid at 137 establishes provincial primacy over healthcare, but Carter v Canada (Attorney General), 

[2015] 1 SCR 331, 2015 SCC 5 at para 53 makes the shared jurisdiction over health clear post-Jackman, supra note 

22, Attaran & Wilson, supra note 22. As Attaran, supra note 3 notes, any primary authority over healthcare does not 

entail the same over public health. See also Flood & Thomas, supra note 10. For another account of relevant powers 

with similar conclusions, see Katherine Fierlbeck & Lorian Hardcastle, “Have the Post-SARS Reforms Prepared Us 

for COVID-19? Mapping the Institutional Landscape” in Flood et al., supra note 1, 31 at 33-35. 
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Federal and provincial governments also possess authority to enter agreements with 

respect to how they will use their respective powers in areas of shared jurisdiction.27 In cases of 

conflict between federal and provincial laws in areas of shared jurisdiction, the federal law will, 

as a general rule, render the provincial law inoperative to the extent of the conflict.28 Yet 

governments can work together to avoid conflict.29 They can at least agree on how they will use 

their respective powers.30 Certain forms of ‘delegation’ (e.g., administrative inter-delegation and 

incorporation by reference), are also permitted; though some forms of delegation remain 

contested (e.g., federal inter-delegation) and the scope of even less controversial forms is 

debatable, judges clearly permit some forms that provide wide latitude for actually implementing 

an IGA.31 IGAs are not (at least as a general rule) legally self-implementing: each government 

must pass implementing legislation to give the agreement full legal force.32 There are, moreover, 

few restrictions on governments’ ability to unilaterally withdraw from agreements by, for 

instance, removing implementing legislation from the ‘books.’33 A government is not even 

bound to share information that it collected as part of a joint-program created pursuant to an 

agreement with other government parties to that agreement.34 Yet whether these constitute 

problems with IGAs is arguable. The non-binding nature of these agreements could equally 

contribute to their ‘flexibility’ and may increase chances of governments signing on. None of 

these outcomes would undermine the advantages of prior agreements on how legal powers will 

be used. We should accordingly examine the potential advantages of an IGA more closely. 

2. Possible Benefits of an Intergovernmental Agreement 

While division of powers over public health and emergencies alone arguably favours an 

IGA on pandemic preparedness and early pandemic responsiveness,35 unilateral actions could 

respond to many issues. Some scholars accordingly call for increased unilateral federal action in 

 
27 See e.g., cases in notes 17-18. 
28 E.g., Alberta (Attorney General) v Moloney, 2015 SCC 51, [2015] 3 SCR 327. The exception to the general rule 

discussed in the main text here applies where there is a conflict between laws which were enacted by virtue of an 

actually concurring attributions under 1867, supra note 5 (as in s 92A(2)-(3), 94A, 95). 
29 The cases in notes 17-18 are again notable. 
30 Cf. note 16. 
31 See Hogg, supra note 21, c 14 for details. 
32 Maxime St-Hilaire & Laurence Bich-Carrière, « La constitution juridique et politique du Canada: notions, sources 

et principes » dans Droit constitutionnel, fasc. 1, feuilles mobiles (Montréal : LexisNexis Canada, 2011) at para 36. 
33 See note 18. 
34 Quebec, supra note 18. 
35 E.g., Mireille Paquet & Robert Schertzer, “COVID-19 as a Complex Intergovernmental Problem.” (2020) 53(2) 

Canadian Journal of Political Science 343 (on pandemics as presenting problems requiring coordination).  
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pandemic management.36 We thus turn to outlining a prima facie case for an IGA as a means of 

producing better outcomes when a pandemic occurs. Whether any agreement will produce better 

outcomes is an empirical question.37 We discuss empirical problems with past agreements and 

possible ways to remedy them below, but a full response to that question is beyond our scope of 

inquiry. The prima facie case here instead rests on reasonable assumptions about different actors’ 

motivations in Canada’s federalist constitutional arrangements, especially regarding public 

health governance. They suggest that a reasonably detailed agreement is likely to better avoid 

observed problems with Canadian early pandemic management than the status quo. This 

functional argument combines with commitments to coordination in existing governance 

documents to suggest that governments should seriously consider negotiations for such an IGA. 

 One obvious reason to enter an agreement is to provide clear, uniform standards for 

action across Canada. For instance, uniform standards on what data to collect when will help 

ensure that all government decisions are based on a reasonably complete data set. This is 

necessary to make meaningful comparisons and to ensure that both federal and provincial actors 

can make evidence-based decisions. Having this data may help improve the chances of more 

equitable health outcomes across the country by helping people better identify where resources 

should be allocated to contain outbreaks. Regardless of whether that proves to be the case, 

having good data is clearly necessary for good pandemic management. Clear, uniform standards 

will maximize the chances that provinces will immediately begin collecting that data.38 

This could have multiple benefits but need not come at the expense of the flexibility 

many argue is necessary to address pandemic conditions. Uniform protocols on when and how to 

quarantine individuals or close schools could help minimize the chances of provincial 

governments making poor decisions regarding these activities that would lead to inequitable 

outcomes across the provinces. Yet if there are areas, perhaps including school closures, over 

which governments believe no clear standard should apply, an IGA need not address them. 

Moreover, negotiated agreements can respond to differences between health conditions and leave 

many options for addressing them open even where uniform standards are necessary. For 

 
36 E.g., Attaran & Wilson, supra note 22. 
37 That question could be partially address by comparative analysis. Comparative analysis of approaches to securing 

coordination would be wise. The prima facie case for an IGA here could be refined/supplemented by such analyses. 
38 We draw inspiration for the importance of uniform data here from the work of Amir Attaran, including Attaran, 

supra note 3. Our reasonable speculations about how that data can be used are consonant with his arguments. 
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instance, uniform standards on how and when to test persons are useful in any pandemic,39 but 

the natures of the illnesses at the centre of two pandemics might require different approaches for 

each. IGAs could ensure the necessary uniformity by specifying who will set the standards for 

any illness and yet let standards respond to any unique features, avoiding charges that IGAs will 

stifle the ability to address novelty, and permit many regulatory approaches to addressing the 

results of any testing regime. We return to the level of detail needed for IGAs to establish 

necessary clarity and uniformity below. Yet even minimalist agreements promise some of each.  

Developing plans prior to a pandemic also maximizes the chances of governments 

making more objective, rational, efficient, and fair decisions that are in the interest of the 

national, local, and international populations. Negotiations are difficult. Different federal and 

provincial interests and stakeholder personalities, for just two examples, make it hard to reach 

mutually-beneficial outcomes (or even outcomes that would be ideal according to each group’s 

interests). Moreover, intergovernmental negotiations in Canada take place against the backdrop 

of power differentials that may make it difficult to reach any agreement, let alone one that passes 

tests for even basic ‘fairness.’40 Yet negotiations prior to a pandemic are more likely to produce 

good outcomes than ad hoc activities by any government or ad hoc agreements reached “in the 

heat of” a pandemic.41 Decisions in non-pandemic conditions are more likely to be rational. 

Difficulties of acting under uncertainty apply to any application of prospective rationality, but 

any uncertainties here will also apply during pandemic conditions, which also produce the kinds 

of distorting conditions (e.g., short timelines for reflection, emotional turmoil, strong public 

pressure to act first at all and then in politically popular ways) that engender further issues.  

Getting as many details straight as possible in epistemically-preferable conditions will 

provide actors with more time to reflect on genuinely unforeseeable problems. This alone should 

 
39 This concern motivates parts of Attaran, ibid; Olibris & Attaran, supra note 3. 
40 See e.g., the classic discussion of federal and provincial power points and their impact on federal arrangements in 

Richard Simeon, Federal-Provincial Diplomacy: The Making of Recent Policy in Canada, updated ed (Toronto: U 

Toronto P, 2006) c 2 or the discussion of power imbalances in negotiation with Indigenous nations in Michael 

Coyle, “Establishing Indigenous Governance” in Ghislain Otis & Martin Papillon, eds Federalism and Aboriginal 

Governance (Laval: Les Presses de Université Laval, 2013) 141. 
41 Recall e.g., John Rawls, “Outline of a Decision Procedure for Ethics” in Samuel Freeman, ed, Collected Paper 

(Cambridge: Harvard UP, 1999) 1’s discussion of the need for a moral decision-making procedure that permits for 

considered reflection on principles and is not merely reflective of contingent interests in a given moment. Rawls 

discusses a point about ethics and the epistemic claim is complicated by the voluminous literatures on rationality 

under uncertainty and the proper epistemic standards for democratic deliberation. The basic point about the 

comparative benefits of making decisions prior to an event and doing so in media res remains unaffected.  
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produce better outcomes than any ad hoc decision-making during pandemics. Problematic 

aspects of negotiations are, moreover, likely to recur during pandemic conditions. For instance, 

even if pandemic conditions may make an agreement more likely, they are unlikely to eliminate 

power differentials and increase ‘fairness.’ They even may create new power differentials.42 

Unilateral actions may also exacerbate existing power relations, breeding further inequities. Even 

if the new COVID-19-specific IGA did improve coordination, then, it would still be wise to 

create a more general early pandemic management IGA in non-pandemic conditions that would 

learn from the experiences of COVID-19 and detail how actors should address future pandemics. 

 An IGA would, moreover, likely create expectations of compliance that could lead to 

better outcomes. While others have promoted the importance of federal action for coordinating 

pandemic management,43 the federal response during COVID-19 is unsurprising given existing 

political incentives. An IGA could create expectations of federal action that change that incentive 

structure. Agreements do not necessarily create strong expectations of compliance with their 

norms. Social policy scholars will no doubt recall the Social Union Framework Agreement’s lack 

of impact on government action.44 Some may question the impact of pandemic-related 

agreements discussed below.45 An IGA of the kind envisioned here is nonetheless more likely to 

create pressure for governments to act than alternatives. It could produce pressure on 

governments to take necessary, but otherwise politically risky, actions that will maximize the 

chances of success. Those expectations could minimize the attendant risks: being able to appeal 

to the agreement to explain one’s actions at least provides some protection from would-be critics.  

These considerations should lead governments to prefer an IGA over the status quo. 

Federal and provincial governments should seek an agreement to minimize the political costs of 

action during a public health emergency. The federal government likely has a responsibility to 

better coordinate pandemic management in Canada. It is responsible for Canada’s international 

obligations under the World Health Organization’s International Health Regulations, which 

 
42 Consider how provincial governments secured increased political support during the pandemic, with governments 

in British Columbia and New Brunswick improving their position in the legislature in pandemic-era snap elections. 

This could provide them with additional negotiating power. Alternatively, consider how federal control over 

elements of vaccine distribution or national border control could increase their negotiating power. Which 

government is likely to have more power is less important than the fact that new imbalances can arise. 
43 E.g., Attaran & Wilson, supra note 22; Amir Attaran & Elvina C Chow, “Why Canada is Very Dangerously 

Unprepared for Epidemic Diseases: A Legal and Constitutional Diagnosis” (2011) 5(2) JPPL 287. 
44 See e.g., Sarah Fortin et al., Forging the Canadian Social Union (Montreal: IRPP, 2003). 
45 Infra, s 3. 
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require more coordination than Canada has produced to-date and the division of powers in 

Canada does not excuse failure to meet those obligations.46 Canada addressed some concerns 

about a lack of information sharing coordination between the federal government and the 

provinces with the 2014 Multi-Lateral Information Sharing Agreement and thus received high 

marks in a recent public health emergency preparedness report; the relevant (pre-COVID-19) 

World Health Organization [WHO] evaluation specifically highlighted the information sharing 

agreement as part of the “extensive and comprehensive set of laws, regulations, agreements, 

plans, operational tools, and consultative mechanisms encompassing Government sectors and 

administrative levels” that purportedly positioned Canada well to prepare for and respond to 

public health emergencies.47 Yet Canada’s response to COVID-19 suggests that the standards in 

that report do not track what information standards should be. Provinces still decide how to 

collect the data that they share in any case. Even if information sharing was as coordinated and 

effective as one can reasonably expect, other national standards are lacking. Consider the lack of 

uniform guidelines for how to self-assess COVID-19 risks or respond to the results of such self-

assessment and the impact of different approaches thereto on the spread of COVID-19.48 Failure 

to coordinate these measures could limit fulfillment of some international obligations.  

There may also be moral reasons that make ensuring proper coordination the kind of 

thing federal governments are supposed to do – whether as a corollary of their authority over 

public health-related concerns, as part of their fiduciary obligations to certain populations, or 

their responsibility for ensuring just health outcomes across the country.49 While any appeal to 

moral standards is bound to be controversial, unilateral federal interventions promoted by others 

are likely to face significant provincial pushback.50 Federal governments can gain political 

 
46 World Health Organization, International Health Regulations (Geneva: World Health Organization, 2005). Nb. 

some language in this paragraph clearly modifies language we used in our earlier blog post (cited in note 14). 
47 The agreement was led by the Pan-Canadian Public Health Network discussed below and is available at 

<http://www.phn-rsp.ca/pubs/mlisa-eng.pdf > [MLISA]. For the review, see World Health Organization, Joint 

External Evaluation of IHR Core Capacities of Canada (Geneva: World Health Organization, 2019) [WHO]. 
48 Recall notes 1-3. Different vaccine prioritization plans may raise similar concerns. 
49 The corollary point is also discussed in Michael Da Silva’s other health-related works, including his forthcoming 

book The Pluralist Right to Health Care: A Framework and Case Study (Toronto: U Toronto P, 2021). On the 

fiduciary point, see e.g., Constance MacIntosh, “Indigenous Peoples and Health Law and Policy” in Jocelyn 

Downie, Timothy Caulfield & Colleen M Flood, eds, Canadian Health Law and Policy, 4th ed (Toronto: 

LexisNexis, 2011) 575. Both support the distributive principle. See also Douglas MacKay & Marion Danis, 

“Federalism and Responsibility for Health Care” (2016) 30(1) Public Affairs Quarterly 1, which views federal rights 

and responsibilities as residuary. These works all admittedly focus primarily on healthcare, but their arguments can 

arguably apply to the public health context too. Such moral arguments play small roles here in any case. 
50 Recall note 42 for a possible source of power to ‘push back.’ We discuss past controversies below. 
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support for acting during a pandemic but can equally face political challenges in key 

strongholds.51 Some provincial politicians may be motivated to challenge any action for political 

gain or ideological reasons.52 An agreement should minimize pushback and make it easier for the 

federal government to fulfill its role. For instance, provincial buy-in pre-pandemic should 

safeguard against provinces later using threats of federal intervention to score political ‘points.’ 

Provinces also have self-interested reasons to enter an agreement. Insofar as existing 

circumstances create conditions where federal governments will not act, they produce incentives 

to leave ‘thankless’ measures with provinces and focus on politically profitable ones, like 

spending. An agreement could also hold federal governments accountable and minimize 

overreach. While a stronger federal role in the public health-based aspects of pandemic 

management may not be politically popular, it could be more palatable in the future. Unilateral 

action by a popular federal government could limit provincial powers.53 Federal legislation will, 

with few exceptions, supersede contrary provincial legislation and the federal government could 

limit provincial power even absent direct opposition.54 Provincial governments have few tools 

for limiting federal encroachment on provincial jurisdiction in a timely manner. Things move 

fast during pandemics. An IGA provides a tool for quickly placing political pressure on federal 

government not to act beyond the boundaries of their authority. Federal claims to authority to act 

in areas where it already agreed that the provinces should act will be less politically persuasive.  

 Provinces would also benefit from an agreement that did not include an increased federal 

role. Being able to predict what other provinces will do provides a better knowledge base for 

one’s own policies. Expectations of compliance with uniform standards should, moreover, 

minimize the call of isolationism, saving provinces from other provinces’ unconstitutional or 

unnecessary restrictions on interpersonal travel or trade. Expectation that others will accord with 

 
51 The fact that the federal government gained strong overall support in Canada during the early days of the 

pandemic and yet faced strong dissatisfaction in Quebec is notable here despite shifts that have occurred since; 

Allison Harell, “A poll tracking Canadian attitudes since May 2019 suggests satisfaction with the federal 

government and Justin Trudeau has risen during the pandemic.” Policy Options (8 April 2020), 

<https://policyoptions.irpp.org/magazines/april-2020/how-canadas-pandemic-response-is-shifting-political-views/>. 

Indeed, subsequent exchanges between Justin Trudeau and Francois Legault suggest that there is at least some 

concern on each side about the political costs of action/non-action affecting Quebec.  
52 The early days of the pandemic highlighted how pandemics can bring about unexpected harmony that crosses 

traditional ideological divides. Recall e.g., Quebec inviting the federal government into the province to assist in 

long-term case homes. Yet subsequent developments, like those in ibid, again raise the specter of isolationism.  
53 Recall that the federal governments arguably has authority to act unilaterally using powers outlined above.  
54 Considerations in the last five footnotes suggest that interventions can exist absent the paramountcy in note 28. 
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acceptable norms should limit provincial impetuses to ‘go alone.’ This is ideal where 

coordination is necessary to address geographically-disperse emergencies, like pandemics (which 

remains the case even in the exercise of (limited) provincial powers in an area of shared (or even 

mostly federal) jurisdiction).55 

 Functionally speaking, these benefits are likely to prevent reoccurrence of the kinds of 

problems above. Developing an IGA necessary to reap these benefits requires addressing several 

issues. Any worthwhile agreement should be capable of establishing the clear norms and 

expectations of compliance therewith that are key to each potential benefits. This leaves many 

forms of agreement open. Past agreements demonstrate that not all products of negotiation will 

reap these benefits. Yet attending to issues with those agreements further establishes the need for 

a new agreement and points to issues actors should keep in mind when negotiating anew. 

3. Issues with Existing Intergovernmental Agreements 

Several IGAs speak to aspects of pandemic management. Many were drafted in response 

to perceived problems with Canada’s response to the 2004 SARs outbreak. That pandemic 

inspired new federal and provincial legislation, including federal legislation creating the Public 

Health Agency of Canada (PHAC), and, new agreements, like the Health Ministers’ agreement 

creating the Pan-Canadian Public Health Network (PCPHN).56 PHAC and PCPHN have since 

produced valuable guidance documents that were direct or indirect results of intergovernmental 

negotiations. For instance, PCPHN’s Canadian Pandemic Influenza Preparedness: Planning 

Guide for the Health Sector is a joint federal-provincial-territorial output.57 Lessons from that 

context could plausibly be imported to other pandemic contexts. ‘Framework’ documents on 

general ‘emergency management’ and how to respond to ‘biological’ public health events 

likewise resulted from negotiation/collaboration and clearly speak to pandemic management.58 

Each document stresses the importance of collaboration for preparedness and responsiveness.59 

Each also outlines basic, if unduly vague, points of agreement. This history may make our 

 
55 The necessity of coordination tied to the geographical considerations is obvious but is also cited in several works 

cited above, including Flood et al., supra note 1 and, to some extent, Paquet & Schertzer, supra note 35.  
56 PHAC was created pursuant to the Public Health Agency of Canada Act, SC 2006, c 5. For details on PCPHN, see 

<http://www.phn-rsp.ca/index-eng.php>. Fierlbeck & Hardcastle, supra note 26 at 36-42 detail the history of these 

developments and the perceived importance of coordination post-SARS that inspired these crucial steps. 
57 Influenza, supra note 19. 
58 MREM, supra note 6; Biological, supra note 9. 
59 Ibid; Influenza, supra note 19. Coordination is also envisioned as part of provincial emergency management plans 

that are not part of agreements. E.g., Ontario’s Provincial Emergency Response Plan (Toronto: MCSCS, 2008) is 

not a negotiated agreement but views ongoing cooperation with the federal government as a matter of course. 
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proposal seem redundant. Post-2004 outputs improved Canada’s ability to prepare for and begin 

responding to COVID-19 and were even lauded in the WHO’s aforementioned evaluation of 

Canada.60 Unfortunately, they did not secure necessary forms of cooperation during the early 

days of the COVID-19 pandemic. Issues in this major test case highlighted the need for a more 

detailed IGA. The lack of uniform testing, basic data collection problems, and mobility 

restrictions that open this piece do not exhaust recent coordination problems.61 

Some agreements that were reached post-SARs likely improved Canadian pandemic 

management. For instance, the aforementioned Framework Agreement on Emergency 

Management outlines the ‘emergency management cycle’ and steps governments should take at 

each stage.62 The ‘prevention’ stage is meant to “reduce risk” and thus focuses on 

infrastructure.63 The “preparedness” stage seeks to ensure “an effective and coordinated 

approach … and operational readiness.”64 It thus calls for the development of plans and 

guidelines to prepare for emergencies, including through the development of agreements with 

other bodies.65 The “responsiveness” stage focuses on “effective and integrated response in 

accordance with established strategic priorities” and, among other goals, calls on actors to 

“respond to emergencies, in a manner that is consistent with its areas of responsibility, the 

institutional response plan and existing arrangements,” “align event-specific and institutional 

response plans … to contribute, when requested, to an integrated Government of Canada 

response” and “support other federal government institutions, when requested.”66 It is followed 

by the “recovery” stage which seeks to “provide for the restoration and continuity of critical 

services and operations.”67 These helpfully frame all emergency management efforts and 

highlight the need for strong coordination in at least preparedness and responsiveness. Indeed, 

the content of those largely well-defined stages outline the contours of our proposal. 

Some more narrowly-tailored agreements specify further details of pandemic 

management. For instance, PCPHN developed the Federal/Provincial/ Territorial [F/P/T] 

 
60 WHO, supra note 47. 
61 The sources in note 1 and Attaran, supra note 3 also make this clear. For more on issues with existing agreements, 

see Fierlbeck & Hardcastle, supra note 26. 
62 MREM, supra note 6. 
63 Ibid at 7-8. 
64 Ibid. 
65 Ibid. 
66 Ibid. 
67 Ibid. 
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Public Health Response Plan for Biological Events, an intergovernmental “response plan” meant 

to address ‘biological hazards’ including pandemics, which notes that the federal government 

will be charged with, among other considerations, “facilitating the coordination of the … 

[intergovernmental] response;” “supporting the development of … [technical/policy] products … 

required to facilitate a consistent … response;” “managing all international aspects of the 

response” and “seeing that risk assessments are prepared and communicated, as required.”68 

It would have been natural to think that existing frameworks would lead to a major 

federal role in pandemic management and ensure a coordination that would fill possible 

regulatory gaps, but they did not prevent many coordination-related problems with COVID-19. 

PHAC had to a create a bespoke agreement during the pandemic to address COVID-19.69 While 

PHAC claimed that the new agreement simply built on earlier ones,70 the need to clarify the 

application of those agreements to the COVID-19 context and existing agreements’ failure to 

ensure cooperation during pandemic remains remarkable. This could counter our hypothesis that 

an IGA on pandemic preparedness and early pandemic responsiveness is likely to increase the 

chances of necessary coordination, but the probable reasons for past issues do not undermine the 

case for a more detailed IGA on pandemic prevention and early pandemic responsiveness.  

COVID-19 highlighted four deficiencies that help explain why existing agreements failed 

to ensure cooperation and underscore the need for a new agreement. First, existing 

agreements/guidance documents do not address all pertinent legal concerns. For instance, 

PCPHN’s ‘biological events’ response plan does not use the words “constitution” or “charter” 

and only discusses international travel.71 It is silent on extra-provincial travel and the general 

constitutional implications of pandemic responses. While all action under the plan is viewed as 

limited by the constitution, details on how governments will ensure constitutional compliance are 

lacking.72 The lack of federal coordination on this point absent an explicit intervention mandate 

is unsurprising. The political costs of overriding provincial border closure decisions are high 

without agreed-upon authority to do so.73 Yet these outcomes are no better for being 

unsurprising. Indeed, the lack of safeguards for rights is indicative of a general issue.  

 
68 Biological, supra note 9 at 34. 
69 COVID-19, supra note 12. 
70 Ibid at 5. 
71 Biological, supra note 9 at 34. 
72 Ibid. 
73 This arguably explains the lack of federal action in the cases above. 
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To wit, second, existing agreements/guidance documents lack important details about 

who will do what before and during pandemic. Many simply highlight the need for more detailed 

measures. For instance, neither the public health response plan nor the agreement requiring 

health data information sharing specifies which data provinces should collect or how they should 

so it.74 This makes it exceedingly difficult to get uniform public health information. Details on 

how to address the data is also lacking in some documents. For instance, the ‘biological events’ 

response plan calls on governments to work “collaboratively to establish … [a] strategy that 

articulates” federal and provincial roles and responsibilities “[d]uring a public health response.”75 

An influenza pandemic management document similarly calls for governments “to work in 

partnership to produce an effective and coordinated response. This implies adopting consistent 

and collaborative approaches to planning, response and recovery, and having an effective FPT 

decision-making process.”76 This vague passage leaves the details of collaboration up to future 

decisionmakers, minimizing the potential benefits of an IGA outlined above. Past responses 

created too many institutions tasked with ensuring such cooperation, ironically creating too many 

new groups to organize and making rights and responsibilities nearly as opaque as they were 

prior to the development of relevant plans.77 Issues with Canadian public health emergency 

preparedness and early public health emergency responsiveness are then unsurprising.  

Yet defective agreements do not evidence the uselessness of any agreement. These issues 

actually highlight an important difference between our proposal and past agreements. If past 

agreements failed partly due to a lack of coverage of relevant legal issues and a lack of detail on 

what governments should specifically do in those areas (or at least who will decide what each 

government actor should do), a new agreement that covers a wider variety of topics in more 

detail could serve the necessary coordinating role better than existing documents. There is 

something to be said for not providing too many details. Flexibility is widely-recognized as 

central to emergency management in general and pandemic management in particular.78 Yet the 

agreement we envision leaves open many possibilities for delegation and policy experimentation. 

Saying that a document must be ‘detailed’ need only entail that governments have a clear 

 
74 Biological, supra note 9; MLISA, supra note 47. 
75 Biological, ibid at 6. 
76 Influenza, supra note 19 at 21. 
77 Fierlbeck & Hardcastle, supra note 26 at 41-42. 
78 MREM, supra note 6 at 8; Biological, supra note 9 at iv, 1, etc. 
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understanding of who will act in a given domain and an expectation that they will take necessary 

efforts.79 This minimalist conception improves on past work and admits many policy options.  

Third, even if existing agreements could be said to jointly provide all the details 

necessary to determine who should do what when a pandemic exists, the obligations are spread 

across so many documents that even the WHO’s evaluation of Canada criticized them for not 

being sufficiently streamlined.80 Even if one could construct a detailed IGA on pandemic 

preparedness and responsiveness that could be a blueprint for good cooperative action out of 

existing documents, the details are so disperse that it unsurprising that they failed to ensure 

cooperation in 2020. Negotiated commitments simply should not be widely-distributed. 

Finally, ad hoc responses to COVID-19 at least raises questions about whether existing 

documents produced the level of pressure necessary to secure compliance. This could raise 

general concerns about IGAs’ ability to create ‘legal norms.’81 Even if negotiations produce the 

right standards, one may charge that people will not live up to the promises in a non-binding 

agreement in the face of real exigency. Yet coordination of some kind remains necessary even if 

this concern hits its mark and additional mechanisms for securing compliance could supplement 

an agreement. For instance, corresponding implementing legislation at the federal and provincial 

levels could back commitments with the force of law.82 Such legislation need not bind parties to 

a bad agreement: any such legislation will not be binding between the parties and could be 

changed if and when it turns out that the agreement fails to secure its proper benefits.83 Yet 

implementing it in the first instance should help address some compliance concerns. Indeed, 

legislative confirmation would likely confirm the kind of ‘buy-in’ needed for an IGA to succeed.  

Attending to issues with past agreements may not resolve all concerns. Constitutional law 

already establishes the contours of the respective governments’ powers; these cannot be changed 

by an agreement.84 Whether an IGA will lead to better coordinated laws and policies is 

debatable. Perhaps any IGA will be too vague to secure meaningful change or too detailed to 

address the pandemic management’s complexities. Past intergovernmental negotiations highlight 

 
79 This should help address the concern that pandemics take such drastically different forms that any uniform 

standards will be problematic; cf. Fierlbeck & Hardcastle, supra note 26 at 45. 
80 WHO, supra note 47. 
81 Recall e.g., discussion of the agreements’ ‘legality’ above, including in notes 17, 32. 
82 Ibid. 
83 Recall note 18 and surrounding. 
84 Recall note 16 and surrounding (subject to the caveats in note 31 and surrounding). 
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the difficulty of securing buy-in to meaningful agreements on complex policy issues. Parties may 

not agree to meaningful standards in this context. Provincial reluctance to cede health-related 

authority to the federal government is well-documented.85 The best-case scenario may be an 

agreement with very weak commitments. Parties are likely no more open to detailed 

commitments today than in 2004.86 Any detailed agreement may then come at great cost. 

Pandemics may create too many unforeseeable effects to submit to a detailed regulatory model. 

Yet these legitimate concerns do not fully undermine the case for a new IGA. Whether 

the problems will be realized will be determined by the negotiating process. Where there is a 

need for some coordination mechanism and reason to believe an IGA could serve this function 

(by, for instance, clearly outlining who is expected to do what, creating expectations of 

compliance with coordinated standards, and incentivizing coordination in the first place), the 

possibility at least warrants serious consideration. We thus turn to some issues that must be 

addressed when developing an IGA. In the process, we offer tentative insights into what a new 

IGA may look like. These considerations at least establish intergovernmental negotiations as a 

promising possibility for better coordination and suggest governments should consider 

negotiations to see if they can create a detailed agreement that can avoid concerns above. 

4. Issues to Consider in the Development of an Agreement 

 An IGA capable of securing the potential benefits above must meet basic acceptability 

conditions, but those conditions leave room for negotiated decisions on the details. The IGA we 

envision will include specified steps that the federal and provincial governments will be expected 

to take within the boundaries of their respective constitutional powers for pandemic preparedness 

and early pandemic responsiveness. If it is going to avoid the worst consequences of the lack of 

coordination evidenced by the COVID-19 pandemic, it should minimally address basic public 

health concerns. It should, for instance, provide a clear mechanism for ensuring national 

standards for when and how people should be tested for the given illness, what should be done in 

 
85 Consider e.g., Quebec’s challenge in the reference in note 24 or attempts to provincial health care policing 

through the spending power by pressuring federal government to transfer ‘block grants,’ rather than healthcare-

specific grants conditional on meeting federal standards for health transfers (as discussed in e.g., Sujit Choudhry, 

“Recasting Social Canada: A Reconsideration of Federal Jurisdiction over Social Policy” (2002) 52 UTLJ 163 at 

209-210, which also notes how even block-grants were once viewed as unduly usurping provincial authority).  
86 2004 is the year of the law challenged in ibid and the agreement in note 44. 
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cases of illness or contact with the ill, how data will be collected in each province, how it will be 

shared across the federal and provincial regimes, and other basic public health measures.87  

The agreement must provide enough details on who will do what when so as to create 

clear standards for expected federal and provincial action in various domains. Yet this may only 

require narrow conclusions about specific policy options in a small number of cases. For 

instance, an agreement could state the federal government will set the standards for when a 

person can or must be tested for an illness and how testing will occur, rather than specifying the 

standards. If no general standards can be developed that can be expected to uniformly apply 

across all potential pandemic situations (which is likely given differences between illnesses), the 

agreement should still specify who is empowered to set standards and how all parties will ensure 

that the standards are met across Canada. The mechanism for developing and implementing the 

standards can take multiple forms, permitting flexibility. For instance, the federal government 

could set the standards, or the parties could agree that a third party (e.g., PHAC or a bespoke 

agency) will be empowered to set the standards all provinces should use in their planning.88 

 Constitutional and political considerations require that any output result from 

negotiations between relevant parties. One cannot know ex ante what an IGA look like. Yet basic 

desiderata of a plausible IGA provide insight into considerations that should be addressed in a 

negotiation process and success criteria one may use to judge outputs thereof. Stating that actors 

must agree upon standards leaves further questions unaddressed but reflecting on the subject 

matters that an agreement should address, who should be invited into the negotiation process, 

and the form that an IGA should take provides initial insights into what one can reasonably 

expect from negotiations for a new agreement and the possible forms of a desirable output.  

Negotiators may disagree on the ideal scope of considerations in any IGA on pandemic 

preparedness and early pandemic responsiveness, but reflection on the issue highlights legal and 

functional reasons to address constitutional rights as part of an IGA. Pandemics impact aspects 

of society beyond narrow conceptions of public health. Complete responses thereto should 

address various concerns. Some are not strictly constitutional, such as how to ensure that 

pandemic prevention and responsiveness will not overwhelm the economy. There may be 

benefits to addressing all concerns in a single agreement. We focus only on more public health-

 
87 We again draw on Attaran’s works on these issues (cited above) for inspiration here. 
88 As noted in infra, s 3, PHAC and the PCPHN already create agreements with intergovernmental elements.  
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focused concerns here, but even that restriction leaves open the question of whether an IGA 

should only explain how governments will use their powers under the constitutional division of 

powers or if they should also address rights-based considerations and, if so, whether it should 

only address domestic rights concerns or also address international human rights obligations. 

 A worthwhile IGA should at least specify mechanisms that states will use to ensure that 

their actions at worst only infringe Charter or Aboriginal or treaty rights in a proportionate 

manner.89 Government authority in Canada is limited by Charter and Aboriginal and treaty 

rights.90 Members of the federal and provincial executive and legislative branches cannot set the 

terms of their authority with respect to rights, though they can, of course, resort to section 33 to 

state that law a law will operating notwithstanding its impact on some rights.91 Yet failure to 

attend to the possible impact of pandemic management measures can too easily lead to 

unconstitutional action, potentially undermining the IGA by rendering basic tenets liable to 

challenge. Moreover, failure to attend to these concerns can undermine the impetus for an IGA. 

Not knowing whether other levels of government will protect rights could create incentives to 

withdraw from agreements or not comply with agreed-upon standards with potential rights-

infringing partners. Even if they do not, failure to attend to basic rights issues by, for instance, 

specifying when and why travel restrictions will be accepted will not create necessary 

disincentives to pass unconstitutional travel restriction legislation. This could lead to differential 

outcomes across the country (and create litigation costs for those challenging the legislation). 

 
89 All rights under the Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 

Schedule B to the Canada Act 1982 (UK), 1982, c 11 [Charter], are subject to the limitations clause in s 1, which 

triggers the proportionality test in R v Oakes, [1986] 1 SCR 103. As noted in Tsilhqot’in Nation v British Columbia, 

2014 SCC 44, [2014] 2 SCR 256, the test for compliance with Aboriginal and treaty rights in Rights of the 

Aboriginal Peoples of Canada, s 35, Part II of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 

(UK), 1982, c 11 [Aboriginal], as articulated in R v Sparrow, [1990] 1 SCR 1075, shares affinities with Oakes. For 

more on how COVID-19-related policies implicated Charter-based concerns, see above or Emmett Macfarlane, 

“Public Policy and Constitutional Rights in Times of Crisis” (2020) 53(2) Canadian Journal of Political Science 299.  
90 Charter, ibid; Aboriginal, ibid. 
91 Charter, ibid, s 33. To the extent that an IGA provides for measures which in all likelihood would 

violate constitutional rights, at least as judicially interpreted (Dwight Newman, “Canada’s Notwithstanding Clause, 

Dialogue, and Constitutional Identities” in Geoffrey Sigalet, Grégoire Webber and Rosalind Dixon, 

eds., Constitutional Dialogue: Rights, Democracy, Institutions (Cambridge: Cambridge UP, 2019)  209), 

preservation of the rule of law may require that recourse to s. 33, where available, is also provided. Indeed, if the 

rule of law’s wager – that law can regulate emergency state powers – is to be won, a situation where constitutional 

rights are de facto, but not de jure, suspended is to be avoided; Maxime St-Hilaire, “Are Quebec and Canada Having 

a ‘Schmittian’ (or Iheringian) Moment?” Int’l J Const L Blog (May 6, 2020), online: 

<http://www.iconnectblog.com/2020/05/are-quebec-and-canada-having-a-schmittian-or-iheringian-moment/> (also 

discussing section 33’s possible use in the COVID-19 context). 



22 

 

 Attending to Aboriginal and treaty rights in the negotiation process will be more 

complicated but also appears necessary. Many such rights include a variable (sub-)right to be 

consulted on matters that impact Indigenous rights, if not interests, that further highlights the 

need for some agreement that outlines how bodies will protect those rights.92 Treaty rights differ 

across Indigenous groups,93 complicating matters, but an IGA should endeavor to create a 

framework for addressing self-government claims – if not under section 35 of the Constitution 

Act, 1982,94 then at least under federal policies95 – and respecting and protecting Aboriginal and 

treaty rights. This too not only follows from the nature of governmental authority but also from 

functional issues highlighted by COVID-19. Consider concerns about travel to Indigenous 

communities and some provinces’ delayed response to requests for official authority to enact 

relevant restrictions.96 Ad hoc decisions on when and where to provide decision-making 

authority on public health issues to Indigenous nations (or respect their inherent rights) could 

undermine future pandemic management efforts.97 A mechanism for at least identifying 

considerations that must be addressed in a case involving Indigenous rights can minimize these 

concerns. The COVID-19-specific IGA’s attention to the importance of “planning with 

Indigenous communities” is thus notable.98 The main text lacks sufficient details on how 

governments should ‘plan’ with Indigenous communities and safeguard their rights, but an 

 
92 Dwight G Newman, Revisiting the Duty to Consult Aboriginal Peoples (Vancouver: UBC Press, 2014). Major 

cases outlining the rights include Haida Nation v British Columbia (Minister of Forests), [2004] 3 SCR 511, 2004 

SCC 73; Mikisew Cree First Nation v Canada (Minister of Canadian Heritage), [2005] 3 SCR 388, 2005 SCC 69; 

Chippewas of the Thames First Nation v Enbridge Pipelines Inc., 2017 SCC 41, [2017] 1 SCR 1099; Ktunaxa 

Nation v British Columbia (Forests, Lands and Natural Resource Operations), [2017] 2 SCR 386, 2017 SCC 54; 
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95 See e.g., the online policy statement at <https://www.rcaanc-cirnac.gc.ca/eng/1100100032275/1529354547314>. 
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Richardson & Allison Crawford, “COVID-19 and the Decolonization of Indigenous Public Health” (2020) 192 
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appendix highlights the importance of safeguarding rights and discusses some concrete steps for 

doing so.99 The largely responsive nature of that appendix further stresses the need for more ex 

ante planning to protect rights, but inclusion of this concern in the IGA is notable.100 

 A complete IGA should likely also attend to international legal obligations, though this is 

less obvious than the need to attend to Charter and Aboriginal and treaty rights. The case for 

considering international obligations has legal and functional components. Legally, international 

law is at least a persuasive authority, if not a “source” for interpreting Charter and Aboriginal 

rights.101 For instance, the SCC has stated that Charter rights should be presumptively 

understood as providing at least as many protections as their international equivalents.102 

Attending to international human rights law may thus be necessary for addressing domestic legal 

concerns above. Canada’s responsibilities to its international neighbours arguably provides 

additional (at least quasi-)legal reasons to address international standards.103 Functionally, in 

turn, negotiating to meet international standards has several benefits. Even if we set aside 

important economic concerns, compliance is still necessary to maintain Canada’s status as a 

good global citizen (and accrue attendant international relations benefits).104 Moreover, Canada 

cannot address a pandemic alone. If countries cannot rely on Canada to meet its international 

obligations, they may be motivated to impose the international equivalent of ‘travel bans’ on 

Canadian residents.105 Non-coordination with other countries will hinder Canada’s ability to limit 
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100 Ibid. 
101 E.g., Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817; R v Sharpe, [2001] 1 SCR 

45; R v Hape, [2007] 2 SCR 292; Ontario (PG) v Fraser, [2011] 2 SCR 3. Of course, as the majority in the recent 

decision in Quebec (Attorney General) v 9147-0732 Québec inc., 2020 SCC 32 at para 37 [9147-0732] notes, 

international law does not “displace the methodology” for interpretation outlined in R v Big M Drug Mart Ltd, 

[1985] 1 SCR 295. The majority and minority in 9147-0732 take different approaches to the use of international law 

with the majority ultimately holding that only “binding” international law creates a “presumption of conformity.” 

Yet the majority and minority agree that international law has at least persuasive value in Charter interpretation.  
102 9147-0732, ibid (especially at paras 31-38). For use in the health context, see e.g., Martha Jackman, “Chaoulli to 

Cambie: Charter Challenges to the Regulation of Private Care” in Colleen M Flood & Bryan Thomas, eds, Is Two-

Tier Health Care the Future? (Ottawa: U Ottawa P, 2020) 37 at 64, noting earlier decisions in Reference Re Public 

Service Employee Relations Act (Alberta), [1987] 1 SCR 313 at 349; Slaight Communications v Davidson, [1989] 1 

SCR 1038; Health Services and Support—Facilities Subsector Bargaining Assn v British Columbia, 2007 SCC 27, 2 

SCR 391 at para 70; Divito v Canada (Public Safety and Emergency Preparedness), 2013 SCC 47 at para 1. 
103 Recall notes 46-47 and surrounding. 
104 Ibid. 
105 Canada’s removal from the list of countries whose citizens could travel to Europe during Canada’s second ‘wave’ 

is notable here; Pete Evans, “EU removes Canadians from list of approved travellers because of COVID-19” CBC 

News (21 October 2020), <https://www.cbc.ca/news/business/eu-travel-canada-1.5770782>. 



24 

 

spread into Canada and throughout the world.106 A coordinated approach to pandemic 

management within Canada that meets international standards is, accordingly, desirable.  

Greater subject matter coverage has costs. Covering everything that qualify as ‘pandemic 

preparedness and early pandemic responsiveness’ may raise as many issues as a constitutional 

assembly. Such broad negotiations will likely produce another list of empty platitudes or a set of 

purported ‘norms’ that lacks the level of buy-in required to create expectations of compliance. 

Yet coverage of at least these legal issues is wise. Many terms will likely just mirror terms in 

prior agreements and placing all relevant points of agreement in a single place and specifying the 

details that are needed to maximize the chances of compliance with justifiable norms of 

coordinated activity is necessary to meet even basic pandemic management requirements. 

 The preceding also raises questions about who should be involved in negotiations. The 

case for including Indigenous nations in the negotiation process arguably follows directly from 

our desire to include Aboriginal and treaty rights considerations within the ambit of the relevant 

agreement. The Crown is, again, duty-bound to consult with Indigenous nations on matters that 

may impact their rights.107 Yet even if this legal duty can be realized outside the negotiations at 

issue, involving Indigenous nations in our proposed process is likely also necessary to guarantee 

suitably coordinated pandemic management across Canada that meets (moral or political) 

legitimacy standards. For instance, imposing uniform travel restriction standards without 

Indigenous input could violate Indigenous rights, including consultation rights, but any 

agreement that does not involve Indigenous groups is likely to be seen as illegitimate even if 

legal rights are not involved.108 Some variability in outcomes may be necessary due to groups’ 

differing Aboriginal and treaty rights, but negotiating standards for all actors remains a laudable 

goal. While introducing Indigenous issues into the negotiation process may then raise concerns 

about power imbalances,109 these considerations likely do not swamp the case for involving 

Indigenous groups in the negotiation process, especially where any federal and provincial 

 
106 A ban on all persons entering the country would limit anyone bringing a disease into Canada, but that extensive 
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decisions will impact their interests. Moreover, Indigenous (self-)governments too cannot 

address pandemics on their own and should thus negotiate to better coordinate a response.110  

Political claims for increased authority by non-Indigenous sub-state ‘nations’ and cities 

during COVID-19 could also be justified by the unique ways COVID-19 impacted their 

respective communities.111 Consider, for instance, how standards for social distancing operate 

differently in urban and rural communities and/or how local actors may know where best to 

place testing sites.112 These groups have no unique domains of constitutional authority in 

Canada.113 Yet these considerations provide some reason to consider involving other actors in the 

negotiation process. At minimum, the underlying concerns suggest that providing some decision-

making authority to these groups could be functionally valuable for meeting relevant standards. 

Negotiators would be wise to at least attend to this possibility when setting national guidelines.  

 Early reflections on the form that an agreement may take can also guide future 

negotiations. The most obvious options for an IGA on pandemic preparedness and early 

pandemic responsiveness include a single bespoke agreement specifying all relevant obligations, 

a series of agreements on the respective considerations, or a new section of an existing 

agreement or agreements that addresses all relevant concerns. Attending to these possibilities 

highlights the importance of ensuring that all relevant obligations can be easily recalled by 

relevant actors in order to guide their decision-making. This at least favours placing all points of 

agreement in a single document. The existence of multiple relevant agreements failed to prevent 

the problems motivating desires for an IGA above. The attendant concerns are likely a function 

not only of a lack of details in existing agreements but also of the number of agreements.  

International bodies already criticized Canada’s existing agreement for creating an 

unwieldy set of obligations and called for a more streamlined approach. Most notably, the 

WHO’s aforementioned otherwise-largely-laudatory external evaluation of Canada’s capacities 

to fulfill the International Health Regulations highlighted the need to “[s]treamline and describe 

roles and responsibilities in the coordination, investigation and response to multidisciplinary, 
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multi-jurisdictional zoonotic disease events,” “streamline and facilitate information sharing,” and 

noted that Canada has many emergency response documents but “not all of them are readily 

available or organized into an appropriate context, which affects efficient development and 

execution of a response.”114 Many problems were at least partially attributed to “excessive” 

production of pandemic management tools, undermining preparedness and responsiveness in 

particular.115 It is unlikely that anyone looked at all relevant documents when COVID-19 began. 

If this reasonable posit proves true, it would be unsurprising given that the WHO previously 

highlighted numerous ways in the large number of pandemic management instruments 

undermined stakeholders’ ability to fulfill their roles, including the creation of 

  

Significant needs for human resources specifically dedicated to coordinating response 

efforts in a sophisticated context … [and] [s]uboptimal knowledge of existing operational 

plans and procedures, develop to support emergency response efforts, across Government 

sectors and administrative levels … [as well as] an undermining of state capacity to 

“improvise”, based on information and resources actually available during a response.116 

 

Documents that were expected to help manage pandemics in the abstract, then, unsurprisingly 

failed to ensure proper coordination in reality as COVID-19 came to Canada. Sorting out the 

relationships between the even more detailed obligations we expect to follow any negotiation 

process will likely be even more difficult, especially during future emergencies.  

Placing all relevant obligations in a single agreement will make it easier for bodies to 

consult the relevant obligations, maximizing the chances that they will act in accordance with its 

terms. Indeed, the WHO proposed such an approach, calling on Canada to consider developing 

“a map/visualization of preparedness related instruments to facilitate a common understanding of 

their various objectives and the interrelationships of the instruments across sectors and levels of 

government or “streamlining the set of instruments.”117 Our proposed IGA could realize the latter 

suggestion. Such comprehensive documents are hardly impossible. Consider the Internal Trade 
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Agreement.118 Placing all obligations in a single bespoke document has the further benefit of 

avoiding the limitations on the parties involved that would attend to moving all obligations into 

an existing agreement. For instance, involving Indigenous nations in a new agreement would 

likely be less controversial than importing them into an existing agreement to which they were 

not a party before. Any single agreement will need to have provisions that repeat obligations in 

other documents to be comprehensive, but such literal redundancy is functionally valuable 

during a pandemic: a single document is likely more action-guiding than a multitude. These 

considerations do not determinatively favour a bespoke document over placement in an existing 

document, but they suggest that all relevant terms should be placed in one document.119 

Regardless of whether this case for a single bespoke document proves convincing, the 

underlying motivation is also important to keep in mind if negotiators decide to create a series of 

different agreements. Trying to put all relevant obligations in one document has costs: 

negotiating everything in one place will likely make it harder to get agreement. Yet the preceding 

highlighted the need to take care when developing multiple agreements. All negotiations must be 

understood against a background need to ensure effective coordination and placing obligations in 

multiple documents could complicate matters. This highlights the need for a mechanism to 

ensure coordination of any multiplicity of agreements. Negotiators may wish to consider whether 

PHAC, PCPHN, or another body could keep track of how the agreements interact in the event 

that any agreements needs to be put into multiple documents. Yet the balance of reasons still 

ultimately favours placing all relevant standards in a single document. 

Conclusion 

A detailed IGA on pandemic preparedness and early responsiveness with negotiated 

standards on how federal and provincial actors will use their existing constitutional powers in a 

coordinated and uniform manner will create expectations of compliance with the agreement’s 

terms and minimize the political cost of making good but unpopular decisions. If the agreement 

is properly-tailored, these expectations will pressure governments to make more uniform 

evidence-based decisions and (partly as a consequence) alleviate concerns that other government 

actors will fail to appropriately respond to the pandemic. Where problems with Canadian 

governments’ pandemic management are partially attributable to a lack of coordination in how 
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each level of government will use their existing powers, at least those issues would likely be 

better addressed by some agreement. An IGA should, for instance, at least help address the 

problems discussed at the outset of this piece (e.g., issues regarding testing and travel). 

Whether any IGA will secure these benefits is difficult to know ex ante since the 

agreement that we envision will be the product of negotiations, but we offered some insights into 

how to maximize the chances of success above. Negotiations may not produce maximally 

beneficial outcomes. Another agreement that simply repeats the basic features of the emergency 

management cycle and reminds government actors to act in a manner consistent with their 

existing powers will likely have the same effects as existing helpful but incomplete agreements. 

Yet the potential benefits of a well-tailored, detailed IGA to address COVID-19-highlighted 

issues suggest that at least attempting good faith negotiations therefor is more promising than the 

status quo. We limited our analysis to more clearly public health-relevant considerations under 

the constitutional division of powers, which provided more than enough material for a single 

work. An agreement that covers other (e.g., economic) issues may prove more valuable. Some 

detailed IGA is needed, if only to address the gaps in emergency management above. This work 

offered tentative insights into what it needs to cover to be beneficial and demonstrated why 

scholars should flesh out what else an IGA must include to meet basic acceptability conditions 

and decisionmakers should consider negotiating to create an agreement that meets them.120 
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