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The purpose of th is thesis is to consider the protect ion cu r ren t l y 
af forded by the United Kingdom to i ts underwater cu l tura l heritage, to 
examine the need fo r reform, and to analyse the nature that any reforms 
should take. The work is in three parts. 

Part I documents the history and cu r ren t state o f UK law relat ing to 
histor ic shipwrecks and argues that i t is seriously defect ive in the 
protect ion i t a f fords to th is important aspect of t he cu l tura l heritage. 
Chapter One examines the various p ropr ie ta ry and possessory interests 
which exist in wreck and concludes that such in terests tend to be given 
precedence over broader cul tura l interests. Chapters Two and Three 
out l ine the present s ta tu tory framework relat ing to wreck, examine the 
practices of i ts administrators and conclude with an assessment of its 
impact on the underwater cul tura l heritage. The conclusion reached is 
that there are serious defects in the s ta tu tory f ramework, some of which 
could be remedied by changes of administrat ive pract ice, but others only 
by legislative amendment. 

Part I I considers the reform ini t iat ives tha t have taken place on a 
national, and supra-nat ional level. Chapter Four examines the ini t iat ives 
taken at European and international level. I t considers how fa r the UK's 
present legal system accords with, or departs from, these in i t ia t ives and 
how much the UK can learn from them in f raming new protect ive 
measures. Chapter Five analyses developments which have taken place 
in the UK in the sphere of legal reform, closely documents a recent 
reform movement and concludes with an assessment of the posit ion of 
underwater archaeology in the UK in 1992. 

Part I I I ident i f ies and analyses the issues that must be taken into 
account in a review of the system of protect ion f o r the underwater 
heritage and concludes with proposals f o r reform. Chapter Six examines 
in detail the theoretical issues ar is ing out of the c u r r e n t legal framework 
and draws analogies between the treatment of these issues in UK law and 
the i r treatment elsewhere. Chapter Seven takes a wider perspective, 
examining the protect ive regime af forded by the UK government to the 
te r res t r ia l archaeological heritage, both d i rect ly , and ind i rec t ly through 
the planning and environmental protect ion systems. I t shows that land-
based archaeological remains receive a substant ial degree of protect ion, 
both d i rect ly and ind i rect ly , and emphasises the wide divergence 
between the treatment of underwater archaeology and i ts counterpar t on 
land. The chapter concludes that many of the processes involved in 
protect ing land archaeology would be of equal appl icat ion to underwater 
archaeology and that an integrated framework would be feasible and 
desirable. Chapter Eight proposes two a l ternat ive reform schemes. The 
f i r s t relies mainly on policy and administrat ive changes, and would 
require l i t t le legislat ive amendment or extra publ ic fund ing . I t should 
only be considered i f i t became clear tha t the government was 
determined not to ins t i tu te comprehensive reform. The second scheme 
comprises an extensive overhaul of the legislation and represents the 
wr i te r 's pre fer red option. In the Final Conclusions, at tent ion is drawn 
to the fact that the position of underwater cu l tura l p roper ty beyond 
s t r i c t te r r i to r ia l l imits will also need to be addressed, on a national or 
supra-nat ional level, in the near fu tu re . 
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INTRODUCTION 

The long,'' often treacherous nature of t he coasts of the United 

Kingdom (UK), together with the i r geographical location at the sea 

approaches to Northern Europe, mean that the coastal waters are 

par t icu lar ly r ich in shipwrecks.^ Among these wrecks are l ikely to be a 

large number which are of historical or archaeological interest and 

value.3 Some have already been ident i f ied as such, for example two 

very recent discoveries are a sunken seventeenth century warship found 

o f f the coast of Scotland and believed to have been part of a royalist 

invasion f leet dur ing the English Civil War,^ and possibly the f i r s t 

V ik ing shipwreck to be discovered in UK waters.® There is l i t t le doubt 

tha t many other important wrecks await to be discovered and, if 

proper ly invest igated, would add great ly to o u r knowledge of history and 

civi l isat ion. For example, well preserved vessels and cargoes from the 

prehistor ic , Roman and Early Medieval periods have yet to be found in 

UK waters® and there are numerous ship types, inc luding those from 

later periods, which are known, as yet, only f rom documentary sources.? 

A shipwreck is in nature v i r tua l l y unique® as i t has the abi l i ty to 

capture a moment in h is tory , ef fect ive ly p rov id ing a "time capsule" of 

valuable information^ on social, mi l i tary , economic and technological 

systems of the past. This qual i ty of sh ipwrecks, together with the 

remarkable preservat ive effect of constant submersion in w a t e r , m e a n s 

tha t archaeological I y the i r value can be far greater than tha t of land 

sites where of ten all that remains are discarded items unconnected in 

space or time. 

Although shipwrecks form the vast bulk o f the underwater cul tural 

her i tage, i i there are other forms of archaeological remains in the 

marine zone. For example, many remains have become submerged as 

0 - 1 
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resul t of changes in sea-level, fo r example t he re have been f inds below 

h igh-water mark at Birchington in Kent of round-house t imbers and 

hurd le s t ruc tu res and at Jaywick Sands, CI acton, there are submerged 

Neolithic pi ts and the i r contents jz There are also submerged historic 

landscapes, such as along the south coast and in the North Sea, which 

were once d ry land. For example, the Isle of Wight was once connected 

to the mainland and the seabed beneath the Solent is l ikely to hold 

remains from the palaeolithic and Mesolithic per iodsJ^ I t also appears 

that at one time approximately two - th i r ds of t h e North Sea was dry land 

and populated by Stone Age peoplesJ" Apart f r om submergence th rough 

sea-level change, some settlements have become submerged through 

erosion. One well known example is Dunwich in S u f f o l k a few other 

marine archaeological remains were actually bu i l t in the water, a prime 

and very recent example being the massive complex of ancient f i sh - t raps 

found in September 1992 in the Blackwater es tuary , 15 miles south of 

Colchester. 1® 

Since the early 1960s and the development o f sub-aqua equipment , " 

sh ipwrecks in par t icu lar have been subject to in ter ference and looting 

by d ivers and salvage enterpr ises, and th is s t i l l remains a problem. 

However, the focus of at tent ion is now t u rn i ng t o th reats from other 

sources. All submerged archaeological remains are becoming increasingly 

vulnerable to damage or destruct ion by, for example, human act iv i t ies 

such as marina and other construct ion developments, dredging, and 

mineral extract ion; and environmental factors such as sandbank 

movements and microbial g row th j s 

An i l lust rat ion of human ac t iv i ty d i rect ly a f fec t ing remains is 

provided by the Goodwin Sands where there has been a lot of evidence 

of inter ference with archaeological remains by d redg ing and f ish ing. For 

example, in 1976 qui te a large number of East I n d i a Company t r ad ing 

tokens were l i f ted by a bucket dredger and in 1981 an obst ruc t ion found 
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by fishermen was discovered to be a well preserved ship, later 

ident i f ied as the Admiral Gardner^^ (from which i t is l ikely that the 

tokens derived).2o In 1979 a section of a wooden cl inker hull s t ruc ture , 

possibly of medieval o r ig in , was caught up In a t rawl and dumped before 

a proper examination could take place. In 1988 a rare iron gun was 

trawled up and lef t on a wall at Ramsgate harbour . Only by chance d id 

i t f i nd i ts way to the Royal Armouries. A f u r t h e r example of 

inter ference caused by human act iv i t ies relates to the royal ist warship 

recent ly found of f the Scott ish coast, which is in danger from the wash 

created by large new fe r r ies which have been pu t into operation nearby. 

The erosion caused by the wash resulted in t h e si te being discovered, 

but is now threatening to undermine the wreck.21 

How far does the UK a f fo rd legal protect ion to i ts underwater 

cu l tura l heritage? Is there a need for reform of the law in th is f ield 

and, i f so, what form should any changes take? The purpose of th is 

thesis is to answer these questions. Part I documents the history and 

cu r ren t state of UK law re lat ing to underwater archaeological remains. 

I n pract ice th is par t applies exclusively to sunken ships, rather than t o 

any other form of underwater cu l tura l heri tage. This is because, with 

one exception,22 there has been no recognit ion in UK law of the other 

forms of underwater heritage. Part I I examines developments which have 

taken place on the national, European and internat ional planes in the 

f ie ld of the legal protect ion of the underwater cu l tu ra l heri tage and 

considers the i r potential impact on UK law. Par t I I I analyses the 

issues which need to be taken into account in any review of the cu r ren t 

system of protect ion, undertakes comparisons wi th other ju r isd ic t ions 

and with the legal protect ion af forded in the UK to land-based 

archaeological remains and, f ina l ly , proposes two a l ternat ive schemes 

for reform.23 
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For pragmatic reasons comparative material comes pr imari ly from 

other Engl ish-speaking Jurisdict ions and it needs to be viewed in 

context. That from ju r i sd ic t ions close to the UK, for example Ireland 

and Guernsey, is par t icu lar ly interest ing fo r two reasons. First , each 

of these ju r isd ic t ions has recently introduced new statutory protect ive 

measures and, secondly, t he i r coastal waters and d iv ing condit ions are 

of a similar nature to those of the UK. By cont ras t , the waters around 

the coast of Austra l ia and parts of the United States (US) are very 

much warmer and more inv i t i ng to d ivers and t h i s has created a 

si tuat ion needing greater controls than that in the UK. Furthermore, 

Austral ia and the US d i f f e r in that they both have federal and state 

laws regulat ing the underwater heritage. Nonetheless, these 

jur isd ic t ions o f fer valuable examples of the t y p e of sophisticated 

protect ive measures that can be uti l ised. 

I t is not par t of the remit of th is thesis t o consider in detail 

the position of the underwater cu l tura l her i tage in international waters 

since the thesis is concerned with the te r r i t o r i a l waters of the UK. 

However, Chapter Four will touch on th is sub jec t in order to make clear 

recent international developments and i t will be referred to again 

br ie f ly in the Final Conclusions. 

Material in th i s thesis was, to the wr i te r ' s best knowledge, up - to -

date on 30 November 1992. 

Note: Parts of Chapter One, along with o the r material not included 

in th is thesis, have been published as Chapter 13 in N. Palmer (ed.), 

In terests in Goods (1993), jo in t l y with N. Gaskell. 
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NOTES 

1. The UK coast is over 6,500 miles long: H. Sheldon, "Crisis in Maritime 
Archaeology" (1988) 45 Rescue News 1. 

2. There are also some a i rc ra f t wrecks of h istor ical Interest o f f the 
UK coast, for example the wreck of a World War I I Hampden bomber l y i ng , 
apparent ly per fect ly preserved, at the bottom of the North Sea: The 
Times. 12 March 1990. For f u r t he r discussion o f a i rc ra f t wreck, see 
Chapter Three, E., and F., below. 

3. How old something must be in o rder to be o f historical o r 
archaeological in terest and value is debatable. This point is discussed 
in Chapter Six, A.I . , below. 

4. Discovered near Quart Castle on the Isle o f Mull: The Independent. 17 
August 1992. This wreck was designated under the Protection of Wrecks 
Act 1973 (PWA 1973) (see Chapter Three) in May 1992. 

5. Found of f the south-west coast of Wales:. The Independent. 4 November 
1991. This wreck is known as Smalls Wreck and was designated under the 
PWA 1973 (see Chapter Three) in December 1991. 

6. See f u r t he r , Chapter Six, A.4., below. 

7. V. Fenwick, "Submerged Landscapes and Histor ic Wreck Sites", Marine 
Forum for Environmental Issues, North Sea Report (1990), p.131. 

8. Cf. communities, e.g. Pompeii and Thera, which have been engulfed in 
lava; and Port Royal in Jamaica, which was p lunged into the sea 
instantaneously on 7 June 1692 by a huge ear thquake followed by t idal 
waves: L. Van Meurs, "Legal Aspects of Marine Archaeological Research", 
Special Publication of the Ins t i tu te of Marine Law. Univers i ty of Cape 
Town. No.1 (1985), p.9. 

9. Known by archaeologists as a "closed g roup" , or "closed assemblage". 

10. Organic materials such as wood, leather and hair are rarely found on 
land sites except in carbonised form: D. Blackman, "Archaeological 
Aspects", Appendix I to Council of Europe, Parl iamentary Assembly, The 
Underwater Cultural Heritage. Report of the Committee on Cul ture and 
Education, Rapporteur: J. Roper, Doc.4200-E (1978) (hereinaf ter referred 
to as the Roper Report), p.30. See also Joint Nautical Archaeology 
Policy Committee (JNAPC), Heritage at Sea: Proposals fo r the bet ter 
protect ion of archaeological sites underwater (1989), p.8. 

11. This thesis concentrates on archaeological remains in the marine zone 
because UK law has t reated these separately f r om land-based remains, 
inc luding those found in inland waters. Nonetheless, reference is made 
to the legal protect ion of archaeological remains in inland waters, f o r 
example, in Chapter Six, A.I (a) below and Chapter Seven, A. 1(a) below. 

12. D. Tomalin, "County Archaeological Policies in the In te r - t i da l Zone 
and Beyond", paper del ivered to the Association of County 
Archaeologists (undated). For an interest ing account of submerged land 
surfaces, see A. McKee, History Under the Sea (1968), Part Six. 

13. For f u r t he r details, see Isle of Wight T rus t f o r Maritime 
Archaeology, The Story Beneath the Solent (1991). For the south-east 
coast, see P. Marsden, The Historic Shipwrecks of South-East England 
(1987), pp.18-19. 
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14. The evidence consists of isolated f inds, e.g. mammoth bones and 
stone tools dredged up from the seabed: Fenwick, OP. cit . . p.131. 

15. This settlement was once the most important c i t y in East Anglia, 
large enough to contain 20 churches, but now i t is a t iny vil lage with 
j us t a few hundred inhabitants: see C. Bacon, "Underwater exploration at 
Dunwich, Suf fo lk " (1974) 3 UNA 314. 

16. The Independent. 29 September 1992. 

17. See f u r t h e r , Chapter Three, A., below. 

18. See f u r t he r . Chapter Six, A.4., below. 

19. An East Ind ia Company vessel, lost in 1809. I t was designated under 
the PWA 1973 in 1990. 

20. M. Redknap, "Survey ing fo r Underwater Archaeological Sites: Signs in 
the Sands" (1990) 58 Hvdrographic Jnl 11 at p.12. For f u r t h e r discussion 
of the threats to underwater archaeology, see Chapter Six, A.4(a) below. 

21. Ferr ies are known to have destabil ised o ther sites too: see Fenwick, 
OP. ci t . . p. 132. 

22. Ancient Monuments and Archaeological Areas Act 1979, s.53, discussed 
in Chapter Seven, A. 1(a) below. 

23. See Chapter Eight, below. 
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PART I : THE PRESENT LEGAL FRAMEWORK 



CHAPTER ONE: INTERESTS IN HISTORIC WRECK 

INTRODUCTION 

In order to prov ide ef fect ive legal protect ion fo r the cul tural 

heritage, i t is necessary to know who has what r i gh ts to, or interests 

in, material of cu l tura l value. The largest pa r t o f the underwater 

cu l tura l heri tage - wrecks and wreckage - is sub jec t to some very 

special rules in th i s regard. This chapter will therefore examine the 

var ious propr ie tary and other interests which exist in wreck, along wi th 

some of the rest r ic t ions or l imitations imposed on them.^ These 

interests and rest r ic t ions have been established and developed In the 

UK by Admiralty and common law over many centur ies and - since the 

nineteenth century - have to some extent been recognised and protected 

by statute. Most of the law has developed to deal with commercial 

interests, although an increasing focus is being placed on the interests 

of those concerned fo r the cul tura l heritage. 

In teres t in wreck law has grown along w i th the dramatic increases 

in technology tha t have enabled the discovery of ships long thought 

lost, such as the Titanic. In addit ion to the in te res t generated by 

spor t d ivers, commercial recovery enterpr ises have f lour ished, 

par t icu lar ly o f f the US coasts. As well as Spanish t reasure ships, 

there are hundreds of pr ivate merchant ships which were sunk dur ing 

World Wars I and I I of no commercial worth in themselves but with non-

perishable cargoes of considerable value. Cargoes which are sought 

af ter include nickel, copper, aluminium, plat inum, t i n and lead. There are 

also more mundane cargoes, such as coal, j u te and teak, which are 

prov ing at t rac t ive to commercial divers. Since some nineteenth and 

twent ieth cen tury vessels may be considered o f historical importance,2 
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i t Is clear tha t s i tuat ions of conf l ic t may emerge between those 

interested In the commercial value of the vessel 's cargo, and those 

interested in the historical value of the vessel i tsel f and i ts 

contents.3 

The term "wreck" has many d i f fe rent meanings. In common parlance 

i t tends to mean a vessel washed up on the coast, or a sunken vessel.^ 

In legal commentaries i t may refer to ei ther wreccum maris, i.e. material 

washed ashore a f ter shipwreck, o r to adventurae maris, i.e. material 

s t i l l at sea; or to both.^ There are also many s ta tu to ry definit ions. 

The term "wreck" fo r the purposes of Part IX o f the Merchant Shipping 

Act 1894 (MSA 1894) - which deals with wreck and salvage - includes 

jetsam, flotsam, lagan® and derelict^ found In o r on the shores of the 

sea or any t idal water.^ This def in i t ion is much wider than that at 

Admiralty law which defines wreck as proper ty cast ashore within the 

ebb and flow of the t ide a f ter shipwreck, i.e. wreccum maris.^ In fact, 

the Act seems to have been intended to include under one term 

prerogat ive r igh ts pertaining to land, i.e. the r i g h t to wreccum maris,^° 

and those const i tu t ing dro i ts of admiral ty, i.e. t he r igh t to adventurae 

maris. The term also encompasses aircraft^^ and hovercraf t . is By 

contrast, the New Zealand Shipping and Seamen Act 1952 defines "wreck" 

to include: " [a ]ny ship or a i r c ra f t which Is abandoned, stranded or in 

distress at sea or in any r iver or lake or o ther inland water, or any 

equipments or cargo or other art ic les belonging to or separated from 

any such ship or a i rc ra f t which is lost at sea o r in any r i ve r or lake 

or other inland water".1'* As Davies points out,''® th is is a less 

restr ic ted and complex def ini t ion than the corresponding UK provision. 

The US Abandoned Shipwrecks Act of 1987 def ines "sh ipwreck" very simply 

as meaning "a vessel or wreck, i ts cargo and o ther contents".''® This 

chapter will consider wreck In a similarly wide sense, so as to 

encompass all p roper ty cast ashore or remaining at sea a f te r a marine 

casualty, inc luding the hull of the vessel, together with i ts f i x tu res 
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and f i t t i ngs and t l ie contents of the vessel, inc lud ing cargo and 

personal possessions of passengers and crew. 

A. PROPRIETARY INTERESTS 

A var iety of persons inc luding insurers might acquire ownership 

r igh ts over a wreck, but the most d i f f i cu l t issue is often to decide 

when, i f at all, they may have abandoned the i r r i g h t s . " The possessory 

r igh ts of salvors and claims by f inders present par t icu lar problems and 

will be considered separately. 

1. Ownership 

(a) Methods of acqui r ing ownership 

As with all other forms of p roper ty , t he re are many ways of 

acqui r ing ownership of wreck. The obvious means is th rough succession, 

ei ther personally, fo r example a descendant of a passenger on board a 

Dutch East Indiaman has claimed the i r personal possessions; o r 

corporately, for example the Dutch Ministry of Finance Is heir to the 

Dutch East Ind ia Company.''® The purchase of ownership r igh ts is 

another obvious method, an interest ing example being that of a vessel 

which lies In the mud f la ts of the River Hamble in Hampshire. She is 

believed to be the Grace Dieu. the biggest ship ever bu i l t in England at 

the time of her construct ion in 1 4 1 6 , 2 ° a l though her ident i ty has not 

been proved beyond doubt. I f she is the Grace Dieu. then she would 

have been one of the most important vessels in Henry V's navy and 

therefore a Crown vessel. I f th i s is the case, ownership may have 

remained with the Crown. In l igh t of th is poss ib i l i ty , in 1970 the 

Ministry of Defence (MOD), act ing on behalf of the Crown, t rans fe r red all 
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such r igh t , t i t l e o r interest as the Crown may have had in the wreck t o 

the Univers i ty of Southampton, act ing on behalf of the Society for 

Nautical Research, fo r the nominal sum of Other methods of 

acquisit ion are th rough subrogat ion, fo r example Lloyd's paid out in f u l l 

fo r the loss of the -LI million cargo of specie on board the Lut ine:^ 

and th rough donation, f o r example the Tudor warship Mary Rose^ was 

donated by the MOD to the Mary Rose Trust.^^ Salvors may acquire 

proper ty in lieu of a salvage award, o r in some jur isd ic t ions through 

the law of f i n d i n g . T h e Crown obtains ownership r igh ts to unclaimed 

wreck28 and states may acquire proper ty t h rough confiscatory 

provisions, f o r example all German proper ty in Norway as at 9 May 1945 

was taken over by the Norwegian government, inc luding wrecked German 

warships and merchant ships o f f the Norwegian coast.^? Another, more 

theoretical, method of acquisit ion might be t h rough accretion. A number 

of ancient wrecks have been found on land which was once par t of the 

seabed or a r i ve r f l oo r . ^ 

(b) Establishing owner 's ident i ty 

Prima facie, the strongest interest in wreck is the propr ie tary 

r i gh t of the owner, however that r i gh t may have been acquired. In 

o rder to establish an ownership claim, i t is necessary, f i r s t , to 

discover the ident i ty of the or iginal owner (and possibly a chain of 

successors in t i t le) and, secondly, to establ ish tha t the ownership 

r i gh ts have not in some way been lost. Claims to vessels and the i r 

contents which were wrecked since the middle of the nineteenth century 

are l ikely to be made qui te f requent ly and establ ished with greater 

ease than claims to earl ier wrecks. There are two reasons for th is. 

F i rs t , a great par t of th is period is wi th in l i v i ng memory and, secondly, 

the Salvage Association's maintains records dat ing back to 1860 of 

vessels lost and claims made. When a potential salvor expresses an 

interest in salv ing a wreck, the Salvage Association will endeavour to 
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discover the existence of any commercial (par t i cu la r l y insurance) 

interests. For example, many vessels lost d u r i n g the two World Wars 

may have been insured or reinsured fo r war r i s k s by the government. 

There is an of f ice in the DTp which liaises wi th the Salvage Association 

and the war r isks insurers and handles inqu i r ies about the sale of 

government-owned wrecks and cargoes.®' There are t h i r t y volumes of 

World War I "Shipping Losses" and detailed f i l es containing Information 

about World War I I settlements.^^ 

I t is not impossible under UK law fo r t he lawful successors of an 

or ig inal owner to claim the i r p roper ty centur ies later and the hulls of 

several h istor ic wrecks in UK te r r i t o r ia l waters have been claimed by 

fore ign governments. For example, the ownership of the Dutch East 

Indiamen, the Geldermalsen.^z the Amsterdam's and the de Leifde^^ has 

been legally established by the Dutch Ministry of Finance, as heir to 

the Dutch East Ind ia Company.3® In theory , t he same pr inc ip le applies 

to the cargo and personal possessions on board a wreck, but in practice 

the or ig inal owners of such items can rarely be ident i f ied so there are 

fa r fewer claims by modern descendants to t h i s p roper ty . This 

d ist inct ion between the hull of a vessel, and t h e cargo and personal 

possessions on board is i l lust rated by the case of the passenger liner 

Lusitania. In 1982 items of general cargo and personal p roper ty were 

raised from th is l iner which had been torpedoed by the German Navy in 

1915. She had sunk 12 miles o f f the I r i sh coast and outside Br i t ish or 

I r i sh te r r i to r ia l waters. Nonetheless, the items raised were brought 

ashore in the UK. Ownership of the vessel hersel f , and her f ix tures and 

f i t t i ngs , was not d i s p u t e d . T h e cargo and personal possessions were 

a d i f fe rent matter owing to the number of in te res ts involved and the 

d i f f i cu l t y of p rov ing ownership. For these reasons, fol lowing the one 

year claim period provided by the MSA 1894,37 these items remained 

unclaimed by the or ig inal owners or the i r successors.® I f such 

d i f f icu l t ies are found in establ ishing ownership of p roper ty lost in 1915, 
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clearly the position with respect to earl ier wreck must be even more 

uncertain. However, claims to such wreck are known, for example tha t o f 

Baron Bentinck of Gorssel, descendant of a passenger on board the 

Dutch East Indiaman Hollandia which sank in 1743, who declared his 

in terest in a copper -g i l t shoe buckle and s i l ver cut lery bearing his 

family arms.39 

(c) Government ownership 

Governments, l ike any other body or ind iv idua l , acquire property 

r i gh ts in a var iety of ways, fo r example t h r o u g h " inher i tance", 

subrogat ion of r igh ts th rough reinsurance, and confiscatory provisions. 

As fa r as " inher i tance" is concerned, in the UK the MOD exercises - on 

behalf of the Crown - r igh ts of t i t l e over all B r i t i sh warships and 

other ships on non-commercial service wherever they lie unt i l such time 

as a publ ic announcement is made.^o A number of important histor ic 

wrecks are included in th is category, fo r example the Mary Rose. 

Before the Mary Rose rescue pro jec t began in 1979, the MOD regular ly 

and readily sold i ts r igh ts to h istor ic wrecks t o anyone who applied.'*^ 

In general, even today the policy is much the same. The decision on 

whether o r not a wreck is sold or licensed is made on a case-by-case 

basis, depending on the value of the wreck o r i ts cargo, both f inancial ly 

and histor ical ly , and on the motives of the in tend ing purchaser. I f the 

wreck or cargo are to be sold fo r f inancial gain, the MOD will charge a 

f la t fee plus a percentage of the proceeds. I f t he purchaser 's interest 

is historical or archaeological only, then the MOD will simply charge a 

f la t fee.42 i n the case of the Mary Rose, and one or two other 

important histor ic vessels, the MOD has been persuaded to give the 

vessel by Deed of Transfer to a reputable archaeological group to hold 

on t r u s t f o r the general public. '^ The English warship Anne, which sank 

in 1690 o f f East Sussex is one such vessel. The Deed of Transfer , 

dated 10 June 1983, t rans fer red to a char i table t r u s t called the 
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Nautical Museums Trus t Ltd. every par t of the vessel and all that had 

since 1974 been raised from her and all that was situated in her 

immediate v ic in i t y (save personal effects not belonging to the Crown). 

The t rans fer took place "upon t r u s t to raise in whole or in part (so 

fa r as the Trus t may in i ts absolute discret ion determine) to preserve 

and to display same fo r all time in a museum o r museums fo r the 

education and benefit of the publ ic" . Material subject to the t r us t may 

only be disposed of with the consent of the Secretary of State, 

al though the Trus t is given power to make loans of such items for any 

period not exceeding f i ve y e a r s / * 

The government also has interests in about 5,000 vessels lost 

du r ing the two World Wars, mainly th rough pay ing out on war r isk 

insurance. Except where there has been loss o f l ife, these wrecks are 

available fo r sale from the DTp. Such purchase ent i t les the owner to 

dive on the wreck, but i t may be a term of t he contract of sale that 

the cargo must be lef t undisturbed.'*® 

Some East Indiamen are reputed to have great value, such as the 

wreck of the Grosvenor. lost of f South Af r ica in 1782.^ The 

Government of Ind ia Act 1858 s.39 (since repealed) vested in the Crown 

the "monies, stores, goods, chattels and other.. .personal estate" of the 

East Ind ia Company "to be applied and disposed of. . . for the purposes of 

the government of India" . Section 40 gave the Secretary of State in 

Council power to dispose of the proper ty . The precise ef fect of the 

wording has given rise to some doubt, as it is unclear whether i t 

applied to all the Company's wrecks, or only t o those in UK waters. 

Fur ther , the Crown almost seems to have been impressed with a 

s ta tu tory t r u s t , as the proceeds of any f inds would have to be used 

fo r the benefi t of India. Following the Indian Independence Act 1947, 

the proper ty r igh ts and interests of the former colony were divided 

between Ind ia and Pakistan. I t appears that t he governments of Ind ia 
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and Pakistan - amongst others - d ispute Br i t ish t i t le . So fa r , the 

Foreign and Commonwealth Office (FCO) has been reluctant to claim 

proper ty in the Company's wrecks par t l y , perhaps, in order to avoid 

international f r i c t ion . Nevertheless, i t seems t o be the government 

view that some proper ty in the UK did remain wi th the Crown after 

independence, such as the Ind ia Office L ib ra ry , and that wreck r ights, i f 

they exist, would probably be subject to the administ rat ive control of a 

relevant Department such as Environment, or National Heritage."'^ 

Dif f icul t ies may arise where a vessel is located in the ter r i to r ia l 

waters of a coastal state, which may assert t ha t the wreck has been 

abandoned. Certainly, i t appears that the MOD would claim ownership o f 

all sunken Br i t ish warships anywhere in the wor ld unless they had been 

disposed of by the MOD's Director of Sales (Disposals). The Secretary 

of State would hope fo r the co-operation of fo re ign governments in 

respect of wrecks ly ing in the i r te r r i to r ia l waters and In r e tu rn would 

provide protect ion fo r the wrecks of fore ign naval ships ly ing In UK 

waters."^ The FCO are involved " in protect ing UK r igh ts and interests 

in the wrecks of Br i t ish vessels and the i r contents in the te r r i to r ia l 

waters of o ther countries".^® However, there is a Br i t ish ship sunk in 

Bombay dur ing World War I I with lend-lease gold, par t of which was 

Br i t ish, part American. The government wanted to arrange fo r salvage 

operations in which the gold was re turned to i t s or ig inal owners, but 

the Indian author i t ies are apparent ly claiming an Interest. 

The US too faced d i f f icu l t ies when It attempted to assert t i t le to 

the CSS Alabama, a Confederate raider, which sank seven miles o f f the 

Normandy coast in 1864 and was discovered in 1984. The US government 

based i ts claim to the ship on two grounds. F i r s t , by r i g h t of capture 

because the captain of the Alabama had sur rendered his vessel to the 

USS Kearsaae. which then took const ruct ive possession of the Alabama 

before she sank.™ Secondly, by v i r t ue of the fac t that the US is 
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successor to all the r igh ts and proper ty of t he Confederate 

government.51 The French government in i t ia l ly questioned the US 

government's assertion of ownership, claiming tha t the vessel and its 

contents were French proper ty because they were located in French 

te r r i to r ia l waters.^2 However, in 1989, the French government conceded 

that the US had t i t le to the vessel and i ts contents .^ 

In 1986 the s tern section of the Br i t ish warship HMS Birkenhead 

was the subject of salvage operations in the te r r i to r ia l waters of 

South Africa. The Birkenhead was ca r ry ing t roops when she sank in 1852 

and there was speculation that she had on board a large number of gold 

sovereigns fo r the purpose of paying the t r oops . ^ The vessel is of 

special historical and sentimental value to the Br i t ish because of the 

action of the soldiers in standing to attent ion on the s ink ing vessel in 

order to allow all the women and chi ldren on board to be saved in the 

I ifeboats.55 

In 1983 the South Afr ican National Monuments Council issued a 

permit to a salvage syndicate and at the same time declared the 

Birkenhead a national monument.se i t was the syndicate who found the 

missing s tern section in 1984. I t s discovery led to an exchange of 

correspondence between the Br i t ish and South Afr ican governments 

d isput ing ownership of the wreck. Both were plainly interested in the 

gold reputedly on board, but the Br i t ish government was also concerned 

to ensure that any human remains were lef t und i s tu rbed . ^ Despite 

some newspaper repor ts that the Admiralty had sold the hul l by public 

auction soon a f te r the disaster, the Br i t ish government claimed 

ownership of the wreck on the ground that I t was the pract ice of the 

UK to maintain i ts r igh ts and interest in Br i t i sh warships wherever they 

may lie unt i l such time as abandonment is announced by the Br i t ish 

government. The South Afr ican government, on the other hand, refused 

to recognise the Br i t ish assertion, claiming t h a t there were no 

I 
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internat ional conventions or agreements - to which South Af r ica was a 

par ty - which prov ided for the claims of fo re ign states to wrecks in 

other states' te r r i to r ia l waters. The South Af r ican government 

therefore i tself claimed ownership of the wreck. I t also claimed that 

the MOD could nei ther authorise nor deny salvage r ights on South 

Afr ican National Monuments, nor could i t r es t r i c t d iv ing in South Afr ican 

waters. The dispute was eventual ly resolved by an exchange of notes in 

1989.58 The terms of the agreement resul t ing f rom the exchange of 

notes included tha t the South Afr ican government should seek to ensure 

that the salvors t rea t with respect human remains discovered at the 

site and that the gold (af ter deduction of salvage) would be shared 

equally between the Br i t ish and South Afr ican governments. A number of 

gold sovereigns were found dur ing the 1985 salvage attempts, but the 

operat ions were hampered by bad weather and dangerous condit ions and, 

by the time of the agreement in 1989, had been suspended. 

As well as claiming ownership of Dutch East Indiamen, the Dutch 

have also claimed ownership of the Lut ine (whose bell now hangs at 

Lloyd's). She was a 32-gun f r iga te which had or ig ina l ly belonged to the 

French, but had been captured by the English and claimed as a prize of 

war. While sai l ing under the English f lag with specie valued at t l 

mil l ion, she was wrecked of f the Netherlands in 1799 and again claimed 

as a prize, t h i s t ime by the Dutch. The specie was insured at Lloyd's, 

which paid out in fu l l on the claim. The conf l ic t which arose between 

Lloyd's and the Dutch government as to who was the r i gh t f u l owner of 

the specie was resolved in 1857 when they came to an arrangement 

whereby Lloyd's received half of the amount recovered.®® 

In contrast to the Dutch, the Spanish have been more reserved 

about s tat ing the i r claims to ancient wrecks of Spanish o r ig in . In the 

case of the Armada galleon Gironia. which was discovered in 1967 o f f the 

Northern I r i sh Coast, the vessel had been engaged at war wi th the 
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Br i t ish when i t sank and was therefore considered a prize. For this 

reason, the Spanish did not make a claim. I n May 1985, another vessel 

thought to be par t of the Spanish Armada was found, th is time off the 

coast of the Republic of Ireland.®'' Although r i g h t s to material brought 

ashore have st i l l to be sett led, i t appears tha t the Spanish, although 

showing an interest , have not made a c i a i m . ® ^ i n the case of 

Spanish vessels found o f f the US coast, fo r example the Nuestra Senora 

Atocha and other galleons wrecked of f Florida, t he Spanish government 

has also made no claim: instead the US federal government, states and 

salvors fought f o r r igh ts to the w r e c k s . ® ^ 

Some states become owners of wreck by v i r t u e of legislation that 

gives them conf iscatory or residuary powers. I n most cases that 

legislation will have been enacted fo r the purpose of protect ing 

histor ical ly Important wrecks. For example, in Spain a statute dated 24 

December 1962,®^ provides that the State of Spain acquires ownership o f 

any vessel which is sunk, salved or found when i ts owner does not 

exercise his or her r i gh t wi th in three years o f the vessel s ink ing. The 

Abandoned Wreck Law of the Cayman Islands prov ides that wreck which 

has "remained cont inuously upon the sea bed wi th in the l imits of the 

islands fo r a period of 50 years and upwards before being brought to 

shore" belongs to the state.®^ The legislation establishes two useful 

presumptions:-

"All wreck found in the possession of any person within the 
islands shall be deemed to be abandoned wreck unt i l the contrary 
is proved to the sat isfact ion of a Magistrate o r the 
Commissioner of Wreck and any person f ound in possession of 
abandoned wreck shall be presumed to have brought i t ashore 
unless he has some sat isfactory explanation of the manner in 
which i t came into his possession."®® 

In Finland a 1963 Act on histor ic rel ics prov ides tha t the State has 

t i t le to all movable proper ty on board wrecks ove r 1CX) years old.®? 

The Danish Law Concerning the Protection of Histor ic Wreckage dated 31 

May 1963 provides fo r state ownership of wrecks over 150 years old 
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where no owner can be found.®® The US Abandoned Shipwreck Act of 1987 

vests t i t le in the federal government to any abandoned shipwreck found 

in or on publ ic lands of the US, e.g. underwater national parks. I t also 

asserts US t i t l e to certain classes of abandoned shipwrecks in state 

waters and t rans fers such t i t l e to the states w i th in whose waters they 

lie.69 Such conf iscatory measures may cause legal problems. For 

example, they may conf l ict with const i tut ional protect ions against 

inter ference with r i gh ts of pr ivate p roper ty and there may also be a 

problem where a state t r ies to divest a fo re igner of ownership.''® 

(d) Personal possessions and human remains 

When a vessel s inks, there is of ten great loss of l ife. I t will 

follow that the estates of the deceased will be ent i t led to exercise 

r igh ts of ownership over the i r personal possessions. Human remains can 

exceptionally be found several hundred years a f t e r a s ink ing, depending 

on the site of a wreck, for example human remains are present on the 

recently discovered seventeenth century Quart Point site.^^ In the 

case of more recent remains, relat ives are na tura l l y sensit ive about 

the remains of t he i r loved ones and may often be alarmed at salvage 

operations which might be destruct ive. I t does not appear tha t the 

relat ives or the personal representat ives have c lear ly recognised 

r igh ts at common law to requi re tha t a wreck and i ts human contents be 

raised, or to res t r i c t or p roh ib i t salvage operat ions. The question of 

the existence of r i gh ts over the bodies themselves presents even more 

d i f f i cu l t problems. 

I t is of ten said tha t the law recognises no p roper ty in a dead 

body.72 However, th is assumption has been questioned, both in law and 

p r i n c i p l e , a l t h o u g h not in the context of wreck law. I f there Is 

proper ty in human remains a number of consequences would follow. Fi rs t , 

a f inder (or, possibly, a landowner in whose soil the body is affixed?*) 
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could become the ef fect ive owner of an abandoned unidenti f iable body's 

and would be able to sell the remains. Secondly, i t would be assumed 

that the personal representat ives of the deceased would normally 

become the owners and ent i t led to br ing act ions fo r trespass, claiming 

an in junct ion to stop d iv ing operations which in ter fered with the body's 

and, perhaps, damages fo r emotional s t ress. ' ' I t is submitted that the 

personal representat ives should have a r igh t o f action to prevent an 

unreasonable interference with bodies by salvors, but there would be 

formidable problems (I) over ident i f icat ion, ( i i ) where some personal 

representat ives consented to d iv ing operations, ( i i i ) where any 

i n t e r f e r e n c e by salvors would be incidental t o the removal of cargo. A 

cour t could refuse an in junct ion, and give nominal damages, where the 

salvage operations were to be conducted care fu l ly and with respect. I t 

would certain ly be more sat isfactory fo r the matter to be dealt with by 

legislation.'s 

2. Abandonment of Rights 

Once the ident i ty of the or iginal owner is established, the next 

question that must be asked is: has the owner abandoned i ts ownership 

r ights? The o rd inary , plain meaning of the word "abandonment" is to 

give up control or possession of, in th is case, a vessel, epitomised by 

the c ry "Abandon ship!" In g iv ing th is o rder , the master usually intends 

simply to abandon possession in the face of imminent per i l , ra ther than 

to abandon the ownership r igh ts in the vessel. The legal term "dere l ic t " 

used in salvage law's ig usually taken to mean tha t the vessel has 

been abandoned at sea by the master and crew, wi thout intent ion of 

re tu rn ing to her (sine animo rever tendi ) or hope of recovery (sine spe 

recuperandi) . I t does not necessarily involve the loss of the owner's 

p roper ty in the v e s s e l . i t is now regarded as axiomatic tha t t i t le to 

a vessel and its contents remains intact if the crew has been compelled 

1-13 



to abandon the vessel, or has died as a resu l t of a s h i p w r e c k . T h e 

fact tha t a vessel is a legal derel ict does not necessarily make her 

res nul l ius. i.e. ownerless.^z i t is clear that physical abandonment 

alone is not enough for the owner to lose i ts p roper ty r igh ts in the 

vessel and there must be some form of posi t ive intention, or animus 

derel inquendi. on i ts par t to rel inquish r i g h t s of o w n e r s h i p . 

There seems to be no legal reason why persons cannot vo luntar i ly 

d ivest themselves of the i r r i gh ts in wreck,^^ as opposed to the i r 

l iabi l i t ies, but there seems to be l i t t le advantage to be gained by so 

doing. According to Goode,® the "holder of an indefeasible t i t le cannot 

shuf f le i t o f f by abandonment, as the law does not recognise a 

si tuat ion in which proper ty can be without an owner" . I t is submitted, 

with respect that , so fa r as wreck law is concerned, there is no reason 

why an express abandonment should not be ef fect ive, except in so far as 

i t seeks to avoid liabilities.ss The real problem concerns "implied 

abandonment" and how far an intent ion to abandon can be in ferred f rom 

inaction. I t would simply be unreal ist ic to suppose that long lost 

wrecks with no ident i f iable owner, o r those whose owners (such as 

states) had asserted no r igh ts fo r centur ies, should not be considered 

as res nul l ius. I t might seem to be a matter o f common sense to 

assume that p roper ty in a 2,000 year old boat, even if not abandoned 

when f i r s t left , had fo r centur ies been lost o r barred.®^ 

So, there appear to be two requirements f o r the abandonment of 

p roper ty r ights : f i r s t , the physical re l inquishment of possession or 

control over the vessel and, secondly, an in tent ion to re l inquish the 

r i gh ts of ownership. The second element is obv ious ly f a r more d i f f i cu l t 

to ascertain and proof of such intent ion must usually be in fer red from 

the sur round ing circumstances. For example, where a wreck is ly ing 

neglected on a beach, af ter the lapse of a cer ta in period of time it 

may be possible to conclude that ownership r i g h t s have been abandoned. 
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However, where a ship is sunk In deep water and salvage has been 

impossible or commercially unviable, and perhaps too the exact position 

of the wreck is unknown, the owner has no choice in the matter and -

unless there has been an express declaration - i t is d i f f i cu l t to argue 

that there is a posit ive intent ion to re l inquish rights.®® 

Although there is some academic suppor t f o r the suggestion that 

the owner's t i t l e is not perpetual and will d iminish with time and 

eventual ly lapse a l together ,^ there appears to be no direct English 

author i ty to suppor t t h i s view. In The Tubant ia .^ Sir Henry Duke P. 

found that there was "no proof or presumption suf f ic ient to convince me 

tha t the owners of the vessel, o r the cargo in question, have lost 

whatever r igh ts they or ig inal ly had", where t he vessel had sunk only 

e ight years previously. Apart from indicat ing t ha t such a shor t period 

of time will not resul t in abandonment, the j udge surely in fer red that 

such proof could in theory have been brought . Certainly the view of 

many insurers seems to be that t i t le to a wreck never lapses through 

mere inact iv i ty , even where hope of recovery had been given up.^i 

However, in The Lusi tania^ Sheen J. appeared to lend some suppor t to 

the idea that r i gh ts could be lost th rough ef f lux ion of time: "So far as 

the owners of the contents are concerned, i t is a necessary inference 

from the agreed facts and from the lapse of 67 years before any 

attempt was made to salve the contents tha t t he owners of the 

contents abandoned the i r p r o p e r t y . " ^ However, there was also a lapse 

of 67 years before any attempt was made to salve the vessel and yet 

the cour t accepted that the underwr i te rs had acquired legal t i t l e to i t 

a f ter paying out f o r the actual loss and that they remained the owners 

at the time the case was heard. Therefore, t he time lapse, of i tsel f , 

could not be a conclusive factor in determining whether the proper ty 

had been abandoned. What in fact was probably conclusive here was tha t 

the owners of the vessel had appeared before the cour t to claim thei r 

p roper ty , while the owners of the cargo and personal possessions had 
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not done so.s4 The lapse of time was therefore a factor, but not the 

only one, taken into account in deciding that t he owners had intended to 

abandon the i r p roper ty . 

In Simon v. T a v l o r . ^ s al though the ef f lux ion of time issue was not 

raised by counsel o r mentioned in the judgment , the Singapore High 

Court recognised the German Federal Republic as owner of a U-boat 

which had sunk 28 years earlier.®® However, in Robinson v. Western 

Austral ian M u s e u m . S t e p h e n J., appeared to accept that in some 

circumstances i t was possible tha t the mere passing of time without any 

attempt to assert possession may be treated as the abandonment of 

t i t le , al though i t is s igni f icant tha t he was not prepared to f ind that 

th is was the necessary result on the facts of the case before him, 

which involved the Gilt Dragon, wrecked in 1656. He found that , had i t 

not been fo r legislation d ivest ing the owner of r igh ts , i t would have 

belonged to the successor in t i t l e of the Dutch East Ind ia Company.®® 

In another case concerning a German U-boat, which came before the 

Norwegian Supreme Court in 1970,®® Eckhoff J. stated 

" I t is possible that an owner 's Inact iv i ty over a long period, 
tak ing into account the circumstances, can be a suf f ic ient reason 
fo r considering that the propr ie ta ry r i g h t to a wrecked vessel 
has been rel inquished. I f so, th is must depend on a total 
evaluation of the circumstances af ter the shipwreck, and a 
balancing of the owner's interest , on the one hand, against a 
potential appropr ia tor 's interest , on the o ther . I agree...that 
inact iv i ty over a certain number of years cannot in i tself be 
conclusive." 

When the Confederate raider, CSS Alabama, was located by French 

d ivers o f f the coast of Cherbourg in 1984, the US - claiming as 

successor to the Confederate States of America - asserted t i t le . In 

doing so, i t followed " i ts longstanding posit ion tha t t i t le to warships is 

not lost in the absence of capture or abandonment, and that 

abandonment could not be implied merely by the long passage of time".i°o 

A f ind ing that the US had not abandoned the Alabama or i ts 

appurtenances was also the basis of the decision in US v. Steinmetz^"'* 
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tha t the US had t i t l e to the ship's bell rather than an antique dealer 

who had bought the bell in Bri tain. 

I t is submitted that i t is ent i re ly realist ic to conclude from all 

the evidence, inc luding the passage of time, t h a t ownership has been 

abandoned. However, a cour t should be careful not to look to inact iv i ty 

alone and should take into account all the circumstances. The length of 

time would be relevant, as would the ident i ty o f the or iginal owner. A 

state owner of a warship or commercial vessel might be expected to 

retain an interest longer than a pr ivate owner, i f only because i t is 

more l ikely to have the physical, f inancial and polit ical means to assert 

r ights . 102 a corporate owner might be more l i ke ly to retain an interest 

than an individual owner, i f only because its reason to exist will 

usually be financial and also i t might be easier in the f u t u r e fo r i t to 

trace a l ine of succession than an indiv idual , where proof of succession 

might be d i f f i cu l t a f ter a couple of generations. The position of the 

wreck may be relevant. I f i t is situated in an easily accessible 

position and nothing is done, i t may be easier to imply an abandonment 

than if i t was lost in the middle of the oceans. I t is submitted that 

there is an urgent need for a s ta tutory code o r presumption to be 

established sett ing precise periods af ter which proper ty is deemed to 

be abandoned. 103 

I t is in terest ing to note the method used by the US in i ts 

Abandoned Shipwreck Act of 1987. Under the Act the US asserts t i t le to 

certain abandoned shipwrecks and then t r ans fe r s tha t t i t l e to the State 

in or on whose submerged lands the shipwreck is l o c a t e d . T h e word 

"abandoned" is not specif ical ly defined in the Act, but Sec.2 provides 

that States have responsibi l i ty fo r management of cer ta in abandoned 

shipwrecks "which have been deserted and to which the owner has 

rel inquished ownership r igh ts with no re tent ion" . The legislat ive history 

apparent ly notes that , with the exception of warships and other public 

1-17 



vessels, abandonment may be implied or in fe r red in tliose instances when 

an owner has not made a claim of possession o r any control over the 

w r e c k JOS Abandonment of warships and other publ ic vessels requires an 

af f i rmat ive act of abandonment on the par t of the sovereign nation 

holding title.^°® 

3. Insurers ' Interests%n 

(a) Notice of abandonment 

Under marine insurance law there may be a question as to whether 

an owner "abandons" i ts r igh ts in a wreck to i ts insurers, but care must 

be taken as to the use made of the expression in the insurance context. 

In the case of an actual total loss, the unde rwr i t e rs - by paying out 

fo r a total loss - are thereby subrogated to all the r igh ts and 

remedies of the assured in the vessel or o ther insured property.'"® On 

settlement, they become ent i t led to take over t he interest of the 

shipowner in whatever may remain of the vessel, fo r example the benefit 

of any salvage or the proceeds of sale of any w r e c k . T h e r e is a 

clear inference from the wording of s.79 of the Marine Insurance Act 

1906, which states that the underwr i te rs are "en t i t l ed" to take over the 

r i gh ts of ownership, tha t unless the underwr i te rs elect to exercise 

the i r r ights , they are not forced to accept them. 

Where the total loss of a vessel appears unavoidable, or where it 

is not commercially viable to preserve a vessel f rom total loss, the 

owners may "abandon" the vessel to the unde rwr i t e r , t reat the loss as 

i f i t were an actual total loss^i^ and thereby be indemnified in fu l l . 

To be able to claim for a "const ruct ive" total loss a "notice of 

abandonment" is n e c e s s a r y , w h e r e b y the owners vo luntar i l y cede the i r 

ent i re interest in the vessel to the underwr i te r . Under the Marine 
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Insurance Act 1906, " [w ]here there is a valid abandonment the insurer is 

ent i t led to take over the interest of the assured in whatever may 

remain of the subject-mat ter insured, and all p ropr ie ta ry r igh ts 

incidental thereto. 

However, the insurer , al though enti t led to take over the interest 

of the assured, Is under no obl igation to do so and in practice i t is 

usual for hull underwr i te rs not to accept notice of abandonment, 

because the hull may be of l i t t le commercial va lue and l iabil i t ies, for 

example, fo r oil pol lut ion and obstruct ion to navigat ion, are 

unpredictable. Where there is a valuable cargo, insurers are more keen 

to exercise r ights . I f underwr i te rs take over abandoned proper ty , fo r 

example, a sunken cargo of gold bull ion, i t does not become res nul l ius 

simply because it is at the bottom of the sea. I n one case i t was said 

that : " [s ]o long as the underwr i te rs had not abandoned [ the bul l ion] I 

th ink i t was the i r p roper ty and remained the i r p roper ty even though i t 

was not actually accessible to them at the t inie. ' ' i is However, th is was 

a case where the Salvage Association had signed a salvage contract 

only ten months a f ter the s ink ing and the cargo raising operations 

star ted wi th in four years of the casualty. Nonetheless, underwr i te rs 

were st i l l exercising claims over the gold from the Lut ine 139 years 

a f te r she sank. 

The acceptance of an abandonment by the insurer may be ei ther 

express, or implied from conduct. The mere si lence of the insurer af ter 

notice is not an a c c e p t a n c e . I n order for acceptance to be implied 

from conduct, i t is necessary fo r the underwr i t e rs to do certain acts 

which are consistent only with the exercise of r i g h t s of ownership. I t 

is unclear what conduct is suf f ic ient , but cer ta in ly i t would seem that 

the sale of l ifeboats or other items brought ashore would be enough.'"^® 

I t is also unclear how soon af ter the loss ownersh ip must be asserted 

before i t " lapses", or how often in a given per iod of time ownership 
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must be asserted. However, once there has been the necessary conduct, 

even if the insurers did not in fact intend to accept the abandonment, 

they will be estopped from denying acceptance."® 

What i f , as is the usual practice, the underwr i t e r does not accept 

the notice of abandonment? In other words, what is the real meaning of 

"abandonment" in th is context? Does the p rope r t y become res null ius. o r 

does the owner retain his r ights? In Boston Corporat ion v. France. 

Fenwick and Co.J^^ Bailhache J. inclined to the former view."® However, 

Atkinson J. has said tha t : -

"...by a notice of abandonment the assured merely makes an 
o f fer , which remains executory unless and unt i l i t is 
accepted.""9 

The better view is that an unaccepted not ice of abandonment does 

not depr ive the owner of proper ty and that abandonment by notice is 

not necessarily abandonment " to all the w o r l d " . i t is submitted that 

notice of abandonment is some evidence of abandonment of o w n e r s h i p , 

but i t is in no way decisive: by i tself , i t may not be enough, but it may 

be i f combined with another factor such as the passage of time. A 

shipowner may show an intent ion not to abandon even af ter g iv ing notice 

of abandonment. 122 

(b) Tit le of underwr i te r to sue 

I t is clear that underwr i te rs would have to prove t i t le and show 

tha t they had exercised the i r r i gh ts before they could make a claim. I n 

the Columbus-America c a s e , t h e Super in tendent of Insurance for the 

State of New York and the Salvage Association attempted to assert a 

claim to gold in an 1857 wreck on behalf of a number of insurance 

companies tha t no longer existed. News repor ts at the time l isted 

Lloyd's as an insurer and the Salvage Association also claimed to act 

as successor to the indiv idual Lloyd's underwr i te rs . However, the cour t 
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was not presented wi th what i t considered as p roper documents ass ign ing 

the claims and appears, in respect of the Salvage Association, to have 

denied i ts t i t l e to sueJ24 

Presumably, most company members of t h e I ns t i t u t e of London 

Underwr i t e rs can t race t he i r succession f rom corpora te fo rerunners who 

accepted a l ine on a s l ip 100 years ago. The Char te r of the Salvage 

Association allows i t to act on behalf of unknown commercial interests, 

but i t is not clear on whose behalf any proceeds may be held. More 

d i f f i c u l t is the posit ion of L loyd 's unde rwr i t e r s . The general theory o f 

insurance at L loyd 's is t ha t each ind iv idua l u n d e r w r i t e r , i.e. each name 

on a s l ip , is ent i t led to exercise the r i gh t s g i ven in the Marine 

Insurance Act 1906. A f te r the death of an u n d e r w r i t e r , o r f o r example 

a f te r 100 years when they are all dead, who is ent i t led to sue and 

claim r i g h t s of ownership? Is i t technical ly t h e he i rs o f t he 

ind iv idua ls , or can L loyd 's act in some way as agent? The d i f f i cu l t y is 

i f none, or on ly some, of the u n d e r w r i t e r s can be t raced. Inqu i r ies at 

L loyd 's indicate t ha t there may be no simple answer to t h i s point , as 

most a t tent ion has been focussed on the con t i nu ing l iab i l i t ies of 

unde rwr i t e r s , ra the r than t he i r r i gh ts . 

The famous case of the Lutine^zs would seem to p rov ide some 

answers. She sank in 1799 o f f Holland wi th o v e r t 1 mil l ion in specie 

insured at L loyd's . Some recovery work was under taken at t he time 

before s i l ta t ion prevented f u r t h e r work. In 1815, a f te r t he end of the 

Napoleonic Wars, a Dutch sa lvor worked on t h e wreck f o r 40 years. 

Between 1857 and 1861 arrangements were made between L loyd 's and the 

Dutch government whereby L loyd 's would receive half of t he amounts 

recovered. Accord ing to Lay, "as the i nd i v idua l u n d e r w r i t e r s to whom 

the salvage p roper l y belonged were by t h i s t ime all dead, a Special Act 

of Parl iament was passed al lowing the Society o f L loyd 's as d i s t i nc t 

f rom ind iv idua l members, to take possession o f any goods on condit ion 
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tha t the Society should pay any proved claims t h a t might be put f o rward 

by persons ent i t led to a share in the property."126 relevant 

provis ion, st i l l in force, is s.35 of the Lloyd's Act 1871, which allows 

Lloyd's to jo in in the salving of the Lut ine and "hold, receive and apply 

f o r tha t purpose so much of the money to be received by means of 

salving therefrom...and the net money produced thereby...shal l be appl ied 

fo r purposes connected with shipping or marine insurance" (emphasis 

added) according to a scheme to be confirmed by Order in Council "a f te r 

or subject to such publ ic notice to claimants o f any part of the money 

as aforesaid to come in, and such invest igat ion o f claims...and such 

reservat ion of r igh ts ( i f any), as the Board of Trade th ink f i t " . The 

fact tha t such a provis ion was thought necessary Indicates that Lloyd's 

would probably not have any r igh t to claim on behalf of such 

untraceable underwr i te rs in the absence of an equivalent s ta tutory 

sanction. 127 i t would seem to follow that , in the absence of some other 

agreement or assignment, the r igh ts over the insured proper ty could 

only be exercised by the heirs of the indiv idual names. I f that is 

r i gh t , the t rac ing problems could be horrendous. 

As the number of indiv idual names increased,%% it became more 

convenient for them not to underwr i te the i r own r isks, but to appoint 

agents to act on the i r behalf. This arrangement often took the form of 

an underwr i te r act ing fo r a syndicate of names. In respect of 

syndicate underwr i t ing , the indiv idual names s t i l l retain fu l l l iabi l i t ies 

under the policy, but i t will be necessary to analyse the agency 

agreement between the members and the agents involved. The cur ren t 

Members' Agent's A g r e e m e n f ^ a has detailed prov is ions dealing with death 

and bankruptcy of a member. Clause 14.2 of Schedule 3 ( the Managing 

Agent 's Agreement) states tha t in such cases, t h e pro f i t o r loss of a 

given year shall be apport ioned proport ionately amongst the other 

members of the syndicate. I t would seem that such a prov is ion might 

ent i t le the other members of the syndicate to claim the benef i t of 
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Lut ine type recoveries, but there might st i l l be problems in proving 

succession from syndicates exist ing 100 years ago. 

In the case of old wrecks, proof that the insurers have asserted 

ownership r igh ts by conduct may also be ve ry d i f f i cu l t . One example of 

the problems which may arise concerns the l iner Titanic which sank in 

1912 and whose location on the seabed was discovered in 1985. The hul l , 

f i x tu res and f i t t i ngs were insured fo r - t l mil l ion and the insurance claim 

made by White Star Line, the registered owner of the liner,^3° for the 

actual total loss was met in fu l l . There were 70 signatories on the 

Lloyd's sl ip underwr i t i ng the r isk of loss, some of which represented 

several underwr i te rs . A few of the s ignatures are indecipherable and 

most of the interests represented are apparent ly unidenti f iable. 

Indemnity Marine Insurance, now the Commercial Union, was the main 

underwr i te r of the vessel's hull, even though i t was liable fo r only 7.5% 

of the total i n s u r e d . I t is unclear whether o r not Indemnity Marine 

or Commercial Union ever asserted the i r r i gh t s over the Titanic.^^ In 

any event, ownership may st i l l vest, wholly o r pa r t l y , in the or iginal 

owner. White Star, or i ts successors in t i t l e . ^ ^ 3 

Another famous l iner, the Lusitania. was the subject of a salvage 

operation leading to High Court l i t igat ion in 1985.^^4 As fa r as the 

hull, machinery, f i t t i ngs and other goods o r ig ina l l y owned by Cunard were 

concerned, i t was agreed that the war r i sks i nsu re r , which had paid out 

for a total loss, " thereby acquired legal t i t le t o the ship".i35 i t must 

be assumed that the insurer (or reinsurer)^^® had asserted i ts r igh ts 

of ownership over the vessel, al though the po in t was not in issue. 

(c) Loss of r i g h t to take over proper ty 

Where an underwr i te r has taken over the insured p roper ty , the 

issue of express or implied abandonment is t he same fo r i t as fo r any 
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owner. However, i t is not qui te clear in what circumstances, i f at all, 

the insurer loses i ts r i gh t to take over the wreck under ss. 63(1) and 

79(1) of the Marine Insurance Act 1906. Can t he Insurer waive this 

r igh t , expressly or by implication, or by the ef f lux ion of time? Is 

there a time l imit wi th in which the r i gh t must be exercised? The point 

appears to be open, but i t Is submitted tha t t h e r e is no reason why 

the insurer should not be able to make a clear election, fo r example in 

wr i t ing to the assured, that i t declines i r revocably to exercise the 

r igh t . On o rd ina ry pr inciples, such an unequivocal election should be 

b i n d i n g . 1 3 7 The Act lays down no time l imit in which the insurer must 

exercise the opt ion, al though i t might seem su rp r i s i ng if th is could be 

done many years a f ter the casualty. Nevertheless, i t is submitted that 

there is nothing in the Act to prevent the i nsu re r so doing provided, 

f i r s t , the assured st i l l has an " in terest " to take over and, secondly, 

there is no conduct of the insurer that could be deemed as a waiver of 

i ts r ights . 

An insurer that wanted to have the best o f both worlds might seek 

expressly to reserve i ts r igh ts to take over the wreck. I t could then 

avoid the l iabi l i t ies of an owner, for example f o r wreck-ra is ing, while 

wait ing to see whether the wreck increased in value or became salvable. 

Such action would certain ly be evidence that would rebut an immediate 

intent ion to waive r igh ts under the Act, but i t is d i f f i cu l t to argue 

that i t would have the effect of preserv ing the insurer 's r i gh ts under 

the Act indef in i te ly . I t is submitted that the r i g h t s may st i l l be 

subject to the pr inc ip le of waiver by conduct, a l though i t would be more 

d i f f i cu l t to prove such a waiver than in cases where there was no 

express reservat ion. 
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B. CROWN RIGHTS TO UNCLAIMED WRECK 

In addit ion to cases where a state has an o rd inary propr ietary 

interest to a wreck, for example to a warship, i t may also have a 

prerogat ive r i gh t to wreck. 

1. History and Development 

Early maritime law appeared to have been more concerned with 

issues of general average, cont r ibut ion and the Jettison of goods, than 

issues of ownership of, and other interests in, sunken wrecks, or those 

washed up on the shore. Nevertheless, i t seemed to be the case under 

early Roman law tha t goods cast ashore a f ter shipwreck were st i l l 

considered to belong to the i r or ig inal owner and were not considered to 

be res n u l l i u s J ^ a j-t appears tha t the state d id not claim a wrecked 

ship, or anyth ing cast ashore a f ter sh ipwreck, bu t instead restored 

such proper ty to i ts o w n e r J ^ s Any other person tak ing such goods was 

considered to be a th ief . 

Later, wi th the onset of the Dark Ages, the r igh ts of the owner 

were subjugated to those of the local feudal lo rd and it became the 

custom of such lords to seize the wreckage of sh ips washed ashore. I t 

seems l ikely that the lords claimed to themselves coastal r i gh ts 

or ig ina l ly claimed by the common people: in ancient seafaring t radi t ion 

there was a belief that the coastal population had a legal r i g h t to 

wreck washed a s h o r e . I n any event, the " feudal r i gh t of s h i p w r e c k " " ' ^ ^ 

appears to have f lour ished dur ing the Middle Ages. This s i tuat ion seems 

to have been the case all over Europe because i t appears tha t " the 

Church, Emperor, Kings and Republics" all made e f fo r ts to suppress the 

c u s t o m . T h e s e e f fo r ts included the Crown Jealously claiming fo r 

i tself the r igh ts of the feudal lord and, in t ime, these r i gh ts became a 
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royal prerogat ive. 

As already n o t e d , t h e s ta tu tory def in i t ion of the word "wreck" 

covers two d i f fe ren t types of p roper ty under Admiralty and common law. 

Maritime proper ty cast upon the land af ter shipwreck was classed as 

"wreccum maris", while such proper ty remaining at sea af ter shipwreck 

was known as "adventurae maris". The Crown had a r igh t to wreccum 

maris as par t of i ts land ju r isd ic t ion . Adventurae maris, on the other 

hand, passed to the Crown as a dro i t of admiral ty. The dist inct ion was 

expressed by Sir John Nichol in R v. For ty -n ine Casks of Brandy i^ : -

"'Wreccum maris' is not such in legal acceptation, unt i l i t comes 
ashore, unt i l i t is within the land ju r i sd ic t ion ; whilst at sea, i t 
belongs to the King in his of f ice of Admiral ty, as derel ict, 
flotsam, jetsam, or l igan...if the art ic le be f loat ing, i t belongs to 
the sea; i t is not 'wreccum maris' but ' f lotsam'; i f i t become fixed 
to the land, though there may be some t i de remaining round it, i t 
may be considered as 'wreccum maris' but i t having merely touched 
the ground, and being again f loat ing about, i ts character will 
depend upon i ts state at the time It was seized and secured into 
possession; whether, fo r instance, the person who seized i t , as a 
salvor, was in a boat, or wading, or swimming." 

Adventurae maris or ig inal ly appeared to have belonged to the 

f inder , rather than the Crown, if the owner could not be found;^^ 

wreccum maris was taken to belong to the Crown at an earl ier stage. 

In i t ia l l y , the Crown was ent i t led to all wrecks which came to shore, 

but in 1236 Henry I I I laid down a rule, the inf luence of which -

according to Sanborn - was fe l t fo r over 500 years. This ru le was 

enacted in 1275 by Edward I . The Statute of Westminster 1,1*8 

provides:-

"Concerning Wreck of the Sea, i t is agreed, that where a Man, a 
Dog, or a Cat escape alive out of the Ship, that such Ship nor 
Barge, or any Thing within them, shall not adjudged Wreck; but the 
Goods shall be saved and kept...so tha t i f any sue fo r those 
Goods, and can prove that they were his. . .wi thin a Year and a Day, 
they shall be restored to him...".^^^ 

This ru le restored some of the r igh ts of the owner, but had unfor tunate 

consequences fo r some crewmen and ship 's pets! Nonetheless, as 
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Braekhus points o u t , i ^ t l ie ru le had a rat ional basis in tha t , f o r many 

centur ies , the owners of the sh ip and the cargo would usual ly accompany 

the vessel on i ts voyages. Therefore, i f they d id not su r v i ve the 

wreck, t he re was no-one to claim i t . Presumably, the r i gh ts of 

successors in t i t l e were not taken into account because they may have 

been in f a r o f f lands. The per iod of a year and a day ran f rom the 

t ime of seizure. 151 

When the r i g h t to adventurae maris d id f a l l t o the Crown, there 

s t i l l appears to have been a d is t inc t ion in the t reatment of t he two 

t ypes of p rope r t y . According to Hale,i52 the p r o p e r t y of the owner of 

adventurae maris was, once seized by t he K ing 's o f f i cer , whol ly 

d ivested; 153 the re was no per iod - such as tha t laid down in the 

Statute of Westminster I f o r wreccum maris - in which the owner could 

claim the p rope r t y . 

The ru le laid down by Edward I , o r at least i t s common 

in te rp re ta t ion , was not f ina l ly chal lenged unt i l 1771 when Lord Mansfield 

h e l d i ^ tha t even though no l i v i ng t h i n g escaped f rom the wreck, the 

p rope r t y in the goods cont inued to remain in t he owner. Lord 

Mansfield's in te rp re ta t ion of the prov is ion in t he Statute of 

Westminster appears to have been governed by pol icy reasons. He 

stated t ha t : -

"...no case is produced, e i ther at common law, o r on the 
cons t ruc t ion of [ the Statute of Westminster] to p rove tha t the 
goods were fo r fe i ted , because no dog, o r cat or o ther animal 
came al ive to shore. I will t he re fo re presume, tha t t he re never 
was any such determinat ion; and t ha t no case could have been 
determined so con t ra ry to the p r inc ip les o f law, jus t ice , and 
humanity. The ve ry idea of i t is shock ing . " 

He stated tha t the Statute was made in f avou r of the owner and should 

not be construed otherwise. Also, i ts p rov is ion was negat ive ly , ra ther 

than pos i t ive ly phrased and meant t ha t t he escape of a dog o r cat, or 

o ther animal was a medium of proof, whereby t h e ownersh ip of the goods 
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may be known. He fe l t t ha t i t d id not contain the con t ra ry , posit ive, 

p rov is ion " t ha t i f ne i ther man, dog, o r cat, e tc . escape alive, [ the 

wreck] shall belong to the King" . His rat ionale was tha t " [ i ] f the owner 

of the dog or cat, or o ther animal was known, the presumption of the 

goods belonging to the same person, would be equal ly s t rong, whether 

t he animal was al ive o r dead." Only If, a f te r a reasonable time had 

been allowed, no owner could be discovered, would the goods belong t o 

the King. Various char te rs and statutes^ss then res t r ic ted the r i gh t 

of the Crown to both wreccum maris and adven tu rae maris to which no 

owner had establ ished legal t i t l e wi th in a per iod of a year.^se 

In i t i a l l y the Crown did not concede any o f i ts r i gh t s to the f i nde r . 

By the re ign of Edward I , however, when i t was realised tha t valuable 

f i nds were being concealed, the Crown conceded one-ha l f of the f ind t o 

the f i nde r as an encouragement to declare f i n d s . " ? According to 

Marsdeni™ "sometimes [ the f i n d e r ] paid in to c o u r t half the appraised 

value; sometimes he kept half of the nets, casks, o r o ther goods, where 

they were d iv is ib le , and del ivered the other ha l f to the o f f i cer of the 

Crown". By 1836, the r i g h t of t he f i nde r had been reduced to one-

third. iss 

2. S ta tu to ry Basis 

More recent ly , the Crown's r i gh t s to unclaimed wreck have been 

placed on a s ta tu to ry foot ing by the MSA 1894.^®° Section 523 prov ides 

tha t all unclaimed wreck found in "Her Majesty 's dominions" belongs to 

the Crown, except where i t is found in places where the r i g h t to wreck 

has been granted to o ther persons. The g r a n t of r i g h t s to wreck by 

the Crown - which occur red before i t was p rov ided f o r by s ta tu te - was 

used as a means of bestowing f avou rs and these manorial and o ther 

r i g h t s s t i l l survive.''®^ For example, a past monarch ceded the Crown's 
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r i g h t s in the Whitstable area on the Thames es tua ry to a local manorial 

lo rd and his successors are now ent i t led to personal possessions on 

board the "Pudd ing Pan" wreck, a Roman ship known to be l y ing in t h e 

areaJ®2 where no owner claims wreck in the possession of the receiver 

w i th in one year and no o ther claim has been made to i t by a person 

ent i t led t h r o u g h royal g ran t , s.525 provides t h a t the receiver shall sell 

t he wreck and - a f te r deduct ing his fees, expenses, and salvage - pay 

the proceeds f o r the benef i t of the CrownJ^s 

The quest ion before the Admira l ty Court in The Lusitania^G4 was 

whether o r not the Crown had a r i g h t to unclaimed wreck found in 

in ternat ional waters. As noted ear l ier , the Lus i tan ia sank 12 miles o f f 

t he I r i s h coast, outs ide Br i t i sh or I r i s h t e r r i t o r i a l waters. In 1982 

var ious items of general cargo and personal p r o p e r t y of passengers and 

crew were salved f rom the wreck and b rough t ashore in the UK. A f te r 

the exp i ry of the one year s ta tu to ry claim per iod , they remained 

unclaimed by the or ig ina l owners o r t he i r successors. Sheen J. had to 

determine whether the salvors o r the Crown had a bet ter t i t l e to these 

unclaimed items. The du ty to repor t wreck f o u n d in the MSA 1894 s.518 

had or ig ina l l y appl ied only to wreck found or taken possession of wi th in 

UK te r r i t o r i a l limits,''®^ bu t s.72 of the Merchant Sh ipp ing Act 1906 

extended t h i s prov is ion to apply to wreck f ound o r taken possession o f 

outs ide UK l imits bu t later b rough t wi th in those l imits. Therefore, 

under the extended MSA 1894, i t was only when such wreck had been 

b rough t wi th in UK l imits, t ha t the re was a d u t y on the person in 

possession to de l iver i t to the nearest receiver . As the re was no 

d u t y upon salvors of wreck in internat ional waters actual ly to b r i ng 

such wreck wi th in UK l imits. Sheen J. held t h a t the Crown could have no 

r i g h t to such wreck under the Act. 

Whether the Crown has never had a r i g h t t o such wreck is 

arguable. Towards the end of the seventeenth c e n t u r y , Hale s tated: 
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"The r igh t of f lotson, jetson, and lagon, and o ther sea-estrayes, if 

they are taken up in the wide ocean, they belong to the taker of them, 

i f the owner cannot be known. But i f they be taken up within the 

narrow seas,...they do belong...to the king,...".^®® However, Marsdenis? 

stated that there was "no t race" of the d is t inct ion suggested by Hale 

and that i t had never been recognised by the Admiralty.''®® According to 

Nash too, 169 before 1854 a dro i t of admiralty was recognised in respect 

of all wreck, wherever found. An author i ty f o r th is view is R v. 

Property Derelict^™ in which the Crown's claim t o proper ty found 

derel ict near Madeira was u p h e l d . I n d e e d , Sheen J. in The Lusitania 

believed that th is case supported an alleged d ro i t outside UK 

d o m i n i o n s . 172 However, he also concluded t ha t : -

"There can be no doubt tha t before 1894 the Crown was enti t led 
to unclaimed wreck found in the te r r i t o r ia l sea of the United 
Kingdom as a d ro i t of Admiral ty. I t is a t least doubt fu l whether 
such a dro i t was recognised in respect o f wreck found 
elsewhere." 

There may have been doubts, but the balance of au thor i ty seems 

to point to the existence of such r ights . Sheen J., however, was forced 

to the conclusion that a consolidating statute had removed any such 

pre-ex is t ing Crown r ights . I t is submitted t h a t his decision on the 

in terpretat ion of the extended Act is, at best, unfor tunate and is st i l l 

very much open fo r the higher cour ts to reverse. The wording was 

capable of the meaning asserted by the Crown and i t would have been 

better to allow the Crown to exercise r igh ts ove r such p roper ty and to 

reward the f i nder accordingly under salvage rules. In th is way, where 

the wreck consisted of histor ical ly or archaeological I y important 

artefacts, the state could exercise control so as to ensure appropr iate 

conservation and disposal. 

The practical ef fect of Sheen J.'s decision, i f cor rect , is tha t 

recoverers of wreck found in international waters and b rough t within 

the UK will have t i t le to i t which is good against all but the t r u e 
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owner. The wreck will be held by the receiver f o r a period of one year : 

i f no valid claims are made to i t du r ing that per iod i t will be returned 

to the salvor. In other words, the maxim " f i nders keepers" will apply. 

The decision should encourage recoverers under tak ing operations in 

internat ional waters to b r ing wreck ashore in the UK, but i t should be 

emphasised that the salvor will only be ent i t led to that par t of the 

wreck which remains unclaimed. This will not normally include the hul l , 

machinery and other proper ty which belonged to the vessel's owner 

because such owners will of ten be readily ident i f iable. Therefore, 

al though greater incent ive is provided by the decision for salvors to 

b r ing wreck found in internat ional waters into the UK, the legal position 

in other countr ies may st i l l be more favourable to sa lvors . " " 

C. SALVORS' RIGHTS 

Having considered the r igh ts of the or ig ina l owners of wrecks, 

the i r successors in t i t le and the Crown, i t is necessary to consider 

the legal interests of salvors in respect of wrecked proper ty which 

they have endeavoured to save. 

1. Salvage Principles 

A maritime salvage service is capable of c reat ing r i gh ts in the 

p roper ty salved in a way that could not happen on land. Although i t 

may be possible to argue that there should be a res t i tu t ionary remedy 

fo r saving land-based property,^?: the general view has been that the 

land "salvor" obtains nei ther a personal cause of action against the 

owner of p roper ty saved, nor any r i gh ts over the proper ty itself."® 

Where there have been all the elements of a successful maritime salvage 

the salvor has an action in personam against t h e owner of the salved 
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proper ty 177 but, more important ly, is also ent i t led to a maritime lien 

over it. 

A salvage reward can be claimed wliere a salvor vo luntar i ly 

succeeds in saving maritime p r o p e r t y ^ ^ a which is in danger on the h igh 

seas or in t idal w a t e r s . " s yhe reward, calculated by tak ing into 

account a large number of factors, is available on a "no cure - no pay" 

basis and can never exceed the value of the p roper ty saved. The 

reward is payable by each interest salved according to the proport ion 

i ts salved value bears to the whole. Thus, a salvor of a wrecked ship 

(having a salved value of $100,000) along with i ts cargo (having a salved 

value of $900,000) will be able to claim 90% of any reward d i rect ly from 

the cargo interests. 

The r i gh t to a reward is not dependent on c o n t r a c t . i t arises 

out of the ju r isd ic t ion exercised by the Admiral ty Court and operates 

as an independent pr inc ip le of maritime Iaw,i8i now recognised by 

internat ional conventions. 1̂ 2 The under ly ing pub l ic policy factor that 

has inf luenced the development of the law has been the desire to 

encourage salvors to assist others whose l ives o r proper ty are in 

distress. For th is reason salvors have been granted r igh ts which are 

extensive both in relation to the owner of the salved proper ty and 

other claimants who might wish to enforce debts in respect of the 

proper ty . Evident ly, th is policy factor would have less force in 

respect of wrecks at the bottom of the sea, where no l ives were at 

r i sk , al though i t is s t i l l arguable tha t the p rope r t y is at r isk in the 

sense of being permanently lost to i ts owners. 

2. The Salvors' Maritime Lien 

The pr incipal weapon available to the salvor is the maritime 

lien.iB3 This is an inchoate pr iv i leged r i gh t g ranted over the salved 
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proper ty which may be perfected by an action in rem in the Admiralty 

Court of the Queen's Bench Division of the High C o u r t T h e salved 

proper ty can be arrested and ult imately sold in order to provide 

secur i ty fo r the salvor 's claim. A maritime lien does not depend on 

possession, but will t ravel with the salved p roper ty even into the hands 

of a bona f ide purchaser fo r v a l u e T h e preponderant opinion, at 

least academically, is that a maritime lien is a substant ive r igh t , 

rather than a procedural means of assert ing a c l a i m , a l t h o u g h there 

is a controversial 3-2 decision of the Pr ivy Council to the c o n t r a r y . 

Most legal systems would accord a maritime lien the highest 

p r io r i t y over other claimsJ®^ A salvage marit ime lien will normally take 

p r i o r i t y over pre-ex is t ing liens, as the actions of the salvor will have 

preserved the proper ty which would otherwise have been unavailable t o 

any prefer red credi tors. One consequence of t h i s just i f icat ion is 

tha t a later salvage lien will take p r io r i t y over an earl ier salvage lien 

- a reversal of the normal pr inc ip le tha t l iens of the same kind usually 

rank in the order in which they arose. The salvors ' r i gh ts will be 

ext inguished two years a f ter the services were r e n d e r e d . 

I t is d i f f i cu l t to consider the maritime l ien separately f rom the 

action in rem, but the r igh ts that the lien gives to a salvor (which are 

not necessarily created by agreement) can be very ef fect ive. 

3. Salvors' Possessory Interests 

In addit ion to the r igh ts granted by hav ing a maritime lien, a 

salvor may independently be able to exercise r i g h t s of possession over 

a w r e c k . i n Cossman v. Wesf^^ ^he Pr ivy Council emphasised the 

dist inct ion between the case where a ship was technical ly a "derel ic t " -

where i t was abandoned by its master and crew wi thout hope of recovery 
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or intent ion to re tu rn to it^^^ - and that where i t was st i l l in the 

control of i ts master. In the lat ter case, the master remains in 

possession of the ship and can make decisions as to its operation, fo r 

example whether to accept the services of o ther salvors. Where the 

master has temporari ly le f t the ship, the salvors "are bound on the 

master's re tu rn ing and claiming charge of the vessel to give i t up to 

him"J95 In the former case, the salvors who f i r s t take possession of 

the ship "have the ent i re and absolute possession and control of the 

vessel, and no one can in ter fere with them except in the case of 

manifest i n c o m p e t e n c e " . T h e issue may be important in the context of 

subsequent attempts by the owner to exercise r i gh ts to control the 

salvage operations^^^ and where there are contests between competing 

salvors. 

(a) Possession against owner 

The assumption in Cossman v. West^^ is t ha t a salvor of a 

derel ict has exclusive possession unt i l paid, even against the owner. 

The decision actual ly concerns the question o f when a vessel becomes a 

total loss under an insurance policy and the issue of whether the owner 

would be ent i t led to possession was not d i rec t ly raised. I t is 

submitted that the decision ought not to be considered as binding on 

th is point.200 Braekhus was of the opinion t ha t the owner's r i gh t to 

make decisions about salvage should be the same whether the vessel was 

abandoned or not.201 

The position is easier where there has been misconduct of the 

salvor. The UK has never specif ical ly enacted Art ic le 3 of the 1910 

Salvage Convention which removes the r i gh t t o salvage remuneration 

where there has been an express and reasonable prohib i t ion "on the par t 

of the v e s s e l " . 2 0 2 The ar t ic le does not make i t clear whether i t would 

apply in the case of a derel ict . Art ic le 19 of the 1989 Salvage 
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Convention is similarly worded but in s l ight ly wider terms, re ferr ing t o 

such a prohib i t ion coming from the owner of t he salved proper ty 

(presumably whether the vessel is technical ly dere l ic t or not). I t may 

be that there is a "reasonable prohib i t ion" by an owner out of 

possession even where there is no "manifest incompetence". Indeed, t h e 

expression "manifest incompetence", as used in Cossman v. West, is 

usually applied in the context of a competition between salvors, rather 

than as a l imitation on the r igh ts of an owner. The d i f f i cu l t question 

is where an owner wants to resume possession in circumstances where 

there is no real cr i t ic ism of the salvor, as to do so might seem to 

undermine the salvor 's secur i ty where it is not possible to perfect i t 

t h rough an action in r e m . ^ I t is submitted t h a t the best approach is 

to allow the owner to resume possession, by i tse l f o r th rough i ts 

agents, but to preserve any salvage claims of t he f i r s t s a l v o r . ^ 

(b) Competing salvors 

Where there are salvors competing over a derel ic t , the f i r s t 

salvor is ent i t led to protect i ts possessory r i g h t s by using the normal 

c iv i l law remedies, for example by seeking damages or an in junct ion. The 

effect iveness of an in junct ion, in par t icu lar , wi l l depend on the extent 

to which the second salvor is legally or pract ica l ly amenable to the 

control of the cour t . The High Court has been held to have ju r isd ic t ion 

in respect of in ju r ious acts on the high seas, f o r example where one 

salvor dispossesses a n o t h e r . T h e crucial quest ion is of ten to 

establish whether the nature and extent of the acts of the f i r s t salvor 

in relation to the wreck are suf f ic ient to const i tu te possession. This 

is a question of fact and degree in each case. I n o rder to establish 

tha t they are in possession of a derel ic t the sa lvors must show 

" f i r s t l y , tha t they have animus possidendi. and secondly, tha t they have 

exercised such use and occupation as is reasonably pract icable having 

regard to the subject matter of the derel ict , i t s location, and the 
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pract ice of s a l v o r s " . 2 0 6 

A leading case is The Tubantia.^^ A Dutch vessel, rumoured to 

contain over -L2 million in gold, sank in 1916 in international waters in 

the North S e a ^ to a depth of about 120 feet. The f i r s t salvors 

found the wreck and in the 1922 and 1923 d i v i ng seasons began 

operations. These involved keeping d ivers and vessels at the scene, 

the mooring of buoys over the wreck and the posit ioning of plant and 

equipment around the vessel which was l ikely to be swept away. Holes 

were cut in the ship and obst ruct ions removed. The weather allowed 

only about eight minutes per day in the holds and only 25 days were 

available in 1923, The second salvors a r r i ved in July 1923 and claimed 

the r i gh t to jo in in the salvage operation and in ter fered in the work of 

the f i r s t salvors. The lat ter claimed a declarat ion as to the i r 

possessory r ights , an in junct ion to restrain in ter ference by the second 

salvors and damages. 

The judge relied on Pollock and Wright 's Possession in the Common 

Law to make a number of inqui r ies in order t o establish possession. 

These included the fol lowing: "what are the k inds of physical control and 

use of which the th ings in question were pract ica l ly capable? Could 

physical control be applied to the res as a whole? Was there a 

complete taking? Was the [ f i r s t sa lvor 's ] occupation suf f ic ien t fo r 

practical purposes to exclude s t rangers from in te r fe r i ng with the 

proper ty? Was there the animus p o s s i d e n d i ? " ^ Taking the evidence as 

a whole, the judge concluded that the f i r s t sa lvors were in possession 

at the relevant t ime and i t is in terest ing to consider some of his 

reasons. The f i r s t salvors did with the wreck what a purchaser would 

prudent ly have done and, i f the owners themselves had put themselves in 

the same position as the f i r s t salvors, the owners would have been held 

to be in actual possession. The big d i f f i cu l t y wi th the f i r s t salvors ' 

case was prov ing possession of something t ha t was at the bottom of the 
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sea and which couid only be entered in f ine weather and f o r shor t 

per iods of time. I t might have been possible to a rgue tha t the vessel 

was incapable of possession fo r these reasons, o r t ha t i t was only 

possessed fo r shor t per iods of time. However, t he j udge was re luctant 

to come to such a conclusion as th i s would have discouraged enterpr ise. 

Instead, he was prepared to f i nd tha t t he f i r s t sa lvors were in 

e f fec t ive contro l of the whole wreck and in a posi t ion to p reven t useful 

work by newcomers. The cour t was inf luenced by the conduct of the 

second salvors, who had merely taken advantage of the en te rpr ise of 

the f i r s t sa lvors in f i nd i ng the wreck. I t was impor tan t tha t the f i r s t 

sa lvors could demonstrate tha t t hey were t ak ing such steps as were 

possible to explo i t the wreck. I t would have been d i f f e ren t i f there 

had been manifest incompetence by the f i r s t sa lvors and i t seems clear 

tha t - where the f i r s t salvors cannot demonstrate possession - there 

is no salvage remedy to pro tec t them from a compet ing salvor using 

t h e i r knowledge of the location of the wreck. The remedy of in junc t ion 

was available f o r a h igh-handed and del iberate t respass and damages 

were recoverable ( i f p roved) f o r the wi l fu l p reven t ion of the completion 

of an en te rp r i se capable of p roduc ing p ro f i t . The cou r t was unwi l l ing 

to g ran t a declarat ion of possessory r i gh ts , p a r t l y because such r i gh ts 

are necessari ly "of a l imited and perhaps t r a n s i t o r y k ind" . 

I n 1924, wi th huge numbers of sh ips s t i l l on the seabed a f te r World 

War I s ink ings , i t is easy to see tha t t he cou r t would want to 

encourage "bold and cost ly work.. .of g reat pub l i c importance".210 The 

same policy considerat ions might not apply in t h e 1990s where salvors 

were competing over a wreck which had h is tor ica l o r archaeological 

significance.211 Al though the re may be l i t t l e t o choose between two 

t reasure hunters , i t may be tha t a second sa lvor could demonstrate 

t ha t i t was more l ike ly to ca r r y ou t operat ions which would preserve 

the archaelogical value of the wreck. I t is submi t ted tha t i f t he f i r s t 

sa lvor was us ing "smash and g rab " techniques, a cou r t would be ent i t led 
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to award possession to the second salvor, e i ther because i t could 

requi re a high degree of proof of possession by the f i r s t salvor, or 

because the f i r s t salvor would be gu i l ty of "manifest incompetence", 

taken at i ts widest. 

Nevertheless, the pr inciples in The Tubant ia have been followed 

more recently in The Association and The Romnev.ziz where the MOD 

granted separate d iv ing r igh ts to two persons in respect of four naval 

vessels which sank o f f the Scilly Isles in 1707. A th i rd person claimed 

to salve the wrecks and denied any possessory t i t le . At the 

in ter locutory stage the f i r s t person was able to sat isfy the court as 

to possession, which consisted of cont inuous buoy ing in 1967-69 and 

work dur ing every possible day in the d iv ing seasons. However, an 

in ter locutory in junct ion was refused on a balance of convenience^is as 

the t h i r d person claimed that i t was an associate of the second person 

and ent i t led under the MOD agreement to work on the wreck. There were 

d i f f i cu l t questions of contractual in terpre ta t ion and of fact : moreover, 

damages would have been an adequate remedy. 

The f i r s t salvors in The Tubantia and The Association and The 

Romnev had done all they could to exercise possession. I t may be that 

as d iv ing techniques develop, so may the na ture of the act iv i t ies 

necessary to const i tu te possession. The latest remotely operated 

vehicles (ROVs) and submersibles are capable o f mapping, mark ing out and 

attaching buoys. In a recent US case,2i5 a j u d g e has been prepared to 

f ind that in the deep ocean, "exercise of e f fec t ive control is achieved 

not th rough physical presence of a human being at the ocean bottom", 

but instead th rough a combination of f ou r fac tors : (I) locating the 

object searched fo r , ( i i ) real time imaging of t he object , ( i i i ) placement 

or the capabil i ty to place teleoperated or robot ic manipulators on or 

near the object (capable of manipulating i t as d i rected by human beings 

exercising control f rom the surface), ( iv) present in tent to contro l 
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( inc lud ing deliberately not d is tu rb ing) the location of the object. The 

lat ter he described as "telepresence" and "telepossession".^^® While the 

law must develop, i t might be thought that such an approach comes close 

to g iv ing protect ion for discover ing the location of the wreck, rather 

than fo r exercising possession. The better view is that mere discovery 

does not give a r i gh t to p o s s e s s i o n . I t should not be forgotten 

that the discoverer might claim a generous salvage reward for assisting 

in the saving of the proper ty . Possession by remote control should be 

possible, but there must be more than the mere capacity or intention t o 

possess.218 

4. In terests under Salvage or Raising Contracts 

Although salvage operations to a vessel may be performed 

consensual I y, i t is the performance of successful services that gives 

r ise to the salvage reward ra ther than the fac t of agreement. 

However, i t is legally possible, and commercially normal, to agree a 

salvage c o n t r a c t , 2 i 9 al though the f a c t that the o w n e r agrees to the 

operat ions does not necessarily resul t in a c o n t r a c t . 2 2 0 

I t may be that the owners of the p roper ty engage a contractor to 

raise a wreck under an o rd inary contract fo r work and labour, i.e. not a 

"no cure-no pay" contract but one fo r a lump sum, or at a daily rate. 

In such circumstances the contractor is not a salvor and has no 

maritime lien over the raised p roper ty , unless, perhaps, i t has exceeded 

what was required under the contract and the reby become a salvor.221 

Nor will there be a possessory lien at common law^zz or a r i gh t against 

non-part ies to the contract.223 

When owners or underwr i te rs grant permission fo r d iv ing operat ions 

to take place to raise valuable cargoes, i t is usual f o r percentages to 
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be agreed in advance. In these percentage deals the precise 

circumstances of the contract must st i l l be examined to see if i t is on 

a "no cure-no pay" basis. I f so, there could be a salvage service. I n 

the period immediately af ter World War I I , it was common fo r the 

government to agree with contractors that valuable cargoes would be 

sp l i t 20% for the contractor and 80% for the government. Today, i t Is 

more l ikely that the contractors will make an o f f e r that will vary 

according to the d i f f i cu l t y and expense of the intended operation. They 

may be required to pay, say -tlOOO for d iv ing r i g h t s for two years, w i th 

a percentage of f inds to be agreed af ter compet i t ive tender. For 

general commercial cargoes, other than bul l ion, a contractor might be 

expected to pay the insurer 5-10% of the net proceeds, af ter the 

deduction of all costs.224 I t should not be ignored that i t is 

enormously expensive, and r i sky , to set up a recovery operation. The 

agreement for salving the 431 gold bars, wor th over t.40 million, 

recovered from HMS Edinburgh was that 37.2% went to the USSR, 17.8% to 

Br i ta in and 45% to the salvor.225 

Where a contractor does have a wreck - ra is ing contract from the 

owner, there may be d i f f i cu l t questions as to whether i t can supersede 

a salvor who was f i r s t in possession. The r i g h t s may depend upon 

whether the owner i tself could have dispossessed the salvor. The 

d i f f i cu l t y for the lat ter is in knowing whether the contractor , or the 

owner, does have the legal r i gh t to regain possession. The issue might 

have to be sett led in cour t to avoid conf l ic t at the site.226 

5. Salvage Conventions and Wreck 

I t has been important at various times in ternat ional ly to 

d is t inguish between the saving of a vessel which was manned, one which 

had been left by i ts crew and one which had sunk to the bottom of the 
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sea.227 Continental systems of law, such as those in France and I taly, 

d ist inguished between salvage and assistance, the former apply ing to 

services to a vessel which had been lef t by t h e crew. The dist inct ions 

were often important in deciding the ent i t lement of the salvor in 

respect of the proper ty recovered. Fixed propor t ions of one- th i rd , or 

e ight - tenths, of the th ings salved could be claimed, depending on the 

categorisation. In England, the concept of dere l ic t was important in 

deciding the residual r igh ts of the Crown.228 Where no owner appeared 

the proper ty passed to the Crown, but i t was apparent ly the settled 

pract ice of the Court of Admiralty to give a moiety to the f inders as 

s a l v o r s . 2 2 9 Later the amount became discret ionary and English law 

ceased to make a formal d ist inct ion between the salvage of vessels, 

f loat ing, manned or wrecked. 

The Salvage Convention 1910, Art ic le 1 abolished internat ional ly any 

dist inct ion between salvage and assistance and adopted the broad 

English notion of salvage. I t has generally been assumed in English law 

that a ship and i ts cargo at the bottom of the sea are st i l l subject to 

danger, one of the prerequis i tes of a salvage servlce.23° In other 

systems i t may be argued tha t vessels lose t h e i r character of being 

maritime proper ty once they have sunk so t ha t salvage rules cease to 

apply,231 The Salvage Convention 1989 u n f o r t u n a t e l y ^ makes no 

mention of sunken vessels or the i r cargoes in i ts Art ic le 1 def ini t ions 

of "vessel" or "p rope r t y " which can be salved. I t is submitted that 

there is no doubt on the wording of Art ic le 1, tak ing into account the 

t ravaux preparatoires, that salvage can be claimed under the Convention 

whether services are performed to f loat ing or sunken vessels or 

cargo.233 I t is l ikely that the UK will ra t i fy t h e 1989 Convention, but 

i t s t i l l leaves national cour ts to decide whether p roper ty on the 

seabed is in danger.234 i f there is no danger, the recoverer will 

presumably only be ent i t led to br ing a claim based in c o n t r a c t . 2 3 5 
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6. Salvage and Finding 

Two basic approaclies may be found when dealing with an abandoned 

wreck. Under the "Engl ish Rule" t i t le goes to the state with the 

f i nde r / sa l vo r being paid a reward. In contrast , under the "American 

Rule" t i t l e goes to the f i n d e r . 2 3 6 

The assumption of the 1989 Salvage Convention is that, unless 

states exercise a reservat ion in respect of "marit ime cul tural 

p rope r t y " , i t will be normal to apply the salvage rules to wreck, 

inc luding the g iv ing of a maritime lien to the salvor.^37 Salvage law 

presupposes that the salvor does not become the owner of salved 

p roper ty , but has an interest in i t secured by a maritime lien. The 

salvage remuneration is calculated according t o many factors,238 but 

can never exceed the salved value. The salvor will be awarded a 

propor t ion of the salved value and the owner wil l be ent i t led to the 

remainder ( for example where the proper ty has been sold). I n some 

cases, national legislation will make the state the owner of abandoned 

p roper ty , but the notions of salvage will s t i l l prevail.239 However, if 

there is no known owner, or if an ident i f iable owner has abandoned 

ownership, expressly or impliedly, the recoverer of wreck may be able to 

claim as a finder.24o 

At f i r s t glance, i t may seem uncontentious that a discoverer 

should be ent i t led to claim proper ty not claimed by anyone else. The 

wel l-known f ind ing cases,^''^ such as Parker v . Br i t ish Airways Board,2^2 

recognise that a number of persons might have a r i gh t to claim an 

interest in lost goods, including the occupier o f land, a l though the 

f inder may have a greater interest than all bu t the t r u e owner. 

However, cases such as The Lusitania2^ can on ly encourage t reasure 

hunters. At one time th is ac t iv i ty may have been thought of as a 

worthwhi le endeavour by entrepreneurs, but today there is much greater 
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recognit ion of t l ie need in many cases fo r p roper ly conducted 

archaeological survey and excavation. The problem over the application 

of the law of f i nd ing or the law of salvage has been par t icu lar ly 

prominent in l i t igat ion in the US over ships containing vast amounts o f 

bull ion which were wrecked of f US coasts. The legal issues can only be 

out l ined here,2^4 but two cases are par t icu lar ly i l lust rat ive: Treasure 

Salvors Inc v. The Unidenti f ied. Wrecked And Abandoned Sailing Vessel^^s 

and Columbus-America Discovery Group v. The Unidenti f ied. Wrecked And 

Abandoned Sailing V e s s e l T h e r e appears to have been a division of 

opinion between the courts and the leading American author, Norris.z*? 

Norr is was very reluctant to apply the law of f i nds in the context of 

wreck, p re fe r r i ng to rely on the rules of salvage.2^8 By contrast, the 

cour ts have been prepared to re ject the theory tha t t i t l e to such 

proper ty can never be lost and have applied the law of finds.^^a in 

Treasure Salvors i t was accepted that " in ex t raord inary cases, such as 

th is one, where the proper ty has been lost o r abandoned for a very 

long period...the maritime law of f inds supplements the possessory 

interest normally granted to a salvor and vests t i t l e by occupancy in 

one who discovers such abandoned proper ty and reduces It into 

possession".250 i n Columbus-America. abandonment was held, at f i r s t 

instance, to be a question of fact, a vo lun tary rel inquishment of a 

r igh t , consideration being given to " the p rope r t y , the time, place and 

circumstances, the actions and conduct of the part ies, the oppor tun i ty 

or expectancy of recovery, and all other facts and circumstances."25i 

In the Treasure Salvors case, the Nuestra Senora de Attocha. a 

Spanish galleon, was en route fo r Spain, wi th a cargo of bul l ion (worth 

perhaps $250 mil l ion) exploited from the mines of the New World, when 

she sank in 1622 in a hurr icane o f f Florida, on the cont inental shelf but 

outside US te r r i t o r ia l waters. Af ter an expendi ture of some $2 million 

and much t rouble, the p la in t i f fs re t r ieved gold, s i lver , ar te facts and 

armaments valued at $6 million and claimed these as f inders . The US 
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intervened and claimed ownership of the vessel, but lost. The court 

applied the law of f inds ra ther than the law of salvage. The Court o f 

Appeals (5 Cir) aff i rmed the judgment, but refused to hold that the 

p la in t i f f s had exclusive t i t le as against other claimants who were not 

before the court.252 i t did, however, consider i t to st retch a "f ict ion 

to absurd lengths" to t reat a wrecked vessel whose very location had 

been lost f o r centur ies as though i ts owner existed. The cour t also 

rejected the claim of the US government based on an alleged inheri tance 

of the English prerogat ive power which was apparent ly assumed to 

exist253 over unclaimed wreck found on the high seas. 

The decision on f ind ing is perhaps unsurp r i s ing , given that there 

was no claim by the or iginal owner Spain or any South American count ry . 

However, i t can be in ferred that the cour t would have rejected such a 

claim on the abandonment ground. I f i t is legally possible to abandon 

property,254 then th is case - with a 350 year per iod of inact iv i ty -

would be one of the strongest.255 The d i f f i cu l t y is whether to apply 

the f ind ing pr inc ip le to more modern wrecks. 

In Columbus-America Discovery Group v. The Unident i f ied. Wrecked 

And Abandoned Sailing V e s s e l . 2 % the steamer SS Central America, 

reputedly ca r r y i ng gold miners with a fo r tune in gold, sank In 1857 a f te r 

encounter ing a hurr icane 160 miles east of Charleston. The p la int i f fs 

were a company that had spent 13 years of s t udy and over $10 million in 

f i nd ing the wreck and i ts cargo. In 1987 they appl ied to the court , 

claiming ownership as f inders or a l iberal salvage reward, and an 

in junct ion to prevent others in te r fe r ing in recovery. Various other 

claimants joined sui t , including ( i) the t rustees of Columbia Universi ty 

(who claimed the p la in t i f fs had used information belonging to them, such 

as sonar records) and ( i i ) a l ist of 38 insurance companies in the UK 

and US (which claimed they had paid out on cargo insurance policies). 

The claim of the t rustees (presumably fo r salvage) was dismissed as 

1 -44 



they had fai led to prove that any information was used, or that i t 

helped to locate the wreck.^s? The claim of the insurance companies is 

f a r more important. The problem fo r the companies was that there were 

no copies of any insurance policies, invoices f o r shipments, bi l ls of 

lading, bi l ls of exchange, proofs of loss, amounts paid, or other records. 
S 

The insurance companies instead had to rely on contemporary nev^aper 

art ic les to show that some gold was insured by them, but It seems that 

there were many conf l icts in the var ious repor ts . The judge at f i r s t 

instance, Kellam D.J., apparent ly held (I) that not all the insurance 

claimants could even prove that they had t i t l e to sue, as some of the 

companies were now defunct,258 (||) tha t the i nsu re rs could not prove 

exactly which cargo had been insured, ( i l l ) t ha t t he insurers had in any 

event abandoned any claim they might have had. On appeal, i t seems to 

have been assumed by the major i ty that the t r i a l Judge had decided tha t 

the insurers had proved a prima facie case of ownership and that the 

only relevant issue was abandonment. The reasoning of the f i r s t 

instance decision is not always easy to follow, bu t the addit ional 

grounds, given above, do seem to have been taken into account.^s^ 

The factors that Kellam D.J. found to be important , par t icu lar ly in 

showing abandonment by the insurers, were (a) t he absence of any 

documentation, (b) the fa i lure of insurers to re ta in any records, given 

the pract ice of destroy ing documents only i f a subrogated claim was not 

expected, and the absence of any evidence tha t documents were 

accidentally destroyed, (c) tha t evidence existed t ha t some insurers had 

kept some records for over 100 years, (d) the contemporary evidence 

that some passengers ca r ry ing considerable quant i t ies of gold were 

uninsured, (e) the fact tha t locating and recover ing the wreck were 

beyond any known abi l i t ies in 1857 and for some 100 years thereaf ter , 

( f ) the fa i lu re of any insurer o r the Salvage Association to attempt to 

locate or recover the wreck in the last 20 years when techniques 

became available, (g) the length of time that had elapsed, (h) the absence 
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of any of the gold being l isted as an asset of t he insurance companies 

fo r taxation purposes. 

The reasons need to be examined closely. Kellam D.J. disregarded 

the contentions of the insurers tha t they had never signed documents 

abandoning r ights , never publ ic ly abandoned them and had always claimed 

to own the gold. Although the judge dismissed the insurers ' assertion 

tha t they would be unl ikely ever to renounce t i t l e to so valuable a 

non-per ishable cargo, i t is submitted with respect that i t does have 

force. With a cargo of gold the Insurer would have no reason 

whatsoever to want to abandon ownership. The position might be 

d i f fe ren t in respect of cargoes or hul ls which could cause liabil it ies. 

The absence of documentation (a)-(c) is at best equivocal, given the 

passage of time and does not necessarily point to abandonment alone.2®° 

On appeal, the major i ty of the cour t found tha t Kellam D.J. had been 

wrong in concluding that the documentation had been deliberately 

destroyed and that th is was a crucial factor in deciding that there had 

been deliberate abandonment. He had in fer red f rom the present practice 

of destroy ing stale documents tha t the absence of documentation in the 

case must point to an intent ion to abandon t i t l e at some time in the 

past. The major i ty decision on appeal Is sure ly r i gh t In re fus ing to 

draw such a conclusion, as the evidence would cer ta in ly be equivocal. 

Likewise, a fa i lu re to undertake salvage operat ions (e ) - ( f ) would 

point simply to a calculation that the e f fo r ts might not succeed. 

The point about company accounts would need precise evidence as to the 

pract ice of insurers but i t seems unl ikely tha t such remote prospects 

of recovery would have been included in accounts, given the state of 

knowledge and technology at the time. Indeed, to include might well have 

been misleading to s h a r e h o l d e r s . 2 ^ 2 The lapse o f time (g) is cer ta in ly 

relevant, but will always be a rb i t r a r y , in the absence of a s ta tu to ry 

def in i t ion. The fact that so much endeavour was displayed by the 
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f i nders is a reason for g iv ing them an exceptionally generous salvage 

reward, but a cour t is not necessarily forced to conclude that the 

insurers ' wariness of exercising similar endeavour is evidence of 

abandonment. I t does not appear tha t Kellam D.J., or the Fourth Ci rcu i t 

Court of Appeals, addressed the issue as to whether the insurers had 

ever taken over the cargo under marine insurance law or whether these 

r i gh ts had been w a i v e d . ^ 

I t is submitted that there is no reason why the insurers ' claims 

could not have succeeded, provided they could produce clear documentary 

evidence that (!) they had t i t le to sue and ( i i ) t ha t the policies 

precisely covered the goods recovered. The real problem for the 

insurers was the weakness of the i r case on these two points. The 

absence of the documentary evidence, coupled wi th the fact tha t some 

port ion of the cargo was certa in ly uninsured, must have presented 

enormous d i f f icu l t ies to the claim unless the cour ts are prepared to 

adopt some pr inc ip le of apport ionment of proceeds rateably amongst the 

var ious insurers of admixed cargo. The f ind ings , both on abandonment 

and on the documentary evidence, would have been a severe blow to 

attempts by insurers to assert r i gh ts over wreck. The decision on 

appeal is to be welcomed, in so fa r as i t indicates a reluctance to hold 

that insurers have abandoned t i t le (and thereby to apply the law of 

f inds) except with the clearest evidence. However, a Petit ion fo r 

Rehearing en banc, seeking to reargue the case before all nine Judges 

of the Circui t , was f i led in September 1992. 

The US cases disclose a professional f i nd ing indus t ry (wi th a 

t h r i v i n g market in assignable r igh ts , interests and information) which the 

US cour ts have been wi l l ing to favour , at least unt i l the recent appeal 

decision in Columbus-America. "The law acts t o a f fo rd protect ion to 

persons who actual ly endeavour to re tu rn lost o r abandoned goods as an 

incent ive to undertake such expensive and r i s k y v e n t u r e s " . ^ The 
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robust view taken by tine US courts does have the merit of provid ing 

comparatively simple solutions to complex cases, for the fewer ownership 

claims that are recognised, the easier i t is to arrange recovery 

operat ions and to d is t r ibu te the proceeds. However, It must be 

ser iously questioned whether the comparatively unrestrained endeavours 

of such an indus t ry is the most desirable system to allow. The 

existence, and recognit ion, of a wider under ly ing state or publ ic r igh t 

would have the merit of enabling material of archaeological or historical 

interest to be made available fo r research and publ ic education and 

enjoyment.285 indeed, in the Abandoned Shipwreck Act of 1987 the US 

has recognised such wider educational and histor ical interests by 

declar ing ownership of certain abandoned wrecks in or on the submerged 

lands of a State and then t rans fe r r i ng these to the relevant state.̂ ®® 

The laws of salvage and f inds are disapplied in these waters in respect 

of such wrecks, but will s t i l l be applicable to some shipwrecks on those 

Iands2®7 and to most wrecks beyond the three mile limit. I t is 

in terest ing to note tha t rejected d ra f t s would have extended the scope 

of the Act to the continental shelf and would have specif ied wrecks 

over 100 years old. 

CONCLUSION 

This chapter outl ines the legal in terests which exist in wrecks and 

wreckage. What is already clear is tha t there are some ve ry entrenched 

vested interests in the legal status quo. At present the commercial 

interests of salvors, t reasure seekers and i nsu re rs are t reated as 

paramount and l i t t le recognit ion is given to broader cu l tu ra l interests. 

I t is also clear tha t i f a vessel - no matter how old - contains 

material of s ign i f icant monetary value, i t will be said to be of 

commercial interest by anyone with a potential legal in terest . I t will 

therefore be d i f f i cu l t to draw a neat division between wrecks of 
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"commercial" interest and those of "histor ical o r archaeological" 

interest : the Central America is a very good example of the type of 

vessel which will cause a conf l ic t between these interests. In the UK 

there are powerful salvage and insurance lobbies whose concerns will 

need to be assuaged if any attempt is made to in ter fere with thei r 

exist ing r igh ts . However, where possible a clear dist inct ion should be 

made between wrecks which have only commercial value and those which 

have cul tura l value. In the case of the lat ter , the public interest in 

such wrecks may well be best served by not app ly ing the law of f ind ing , 

but by allowing the state to claim ownership wherever possible.268 I t 

would then be necessary to decide whether or not to reward st rangers 

who "save" proper ty from the wreck, ei ther by v i r tue of salvage law, o r 

t h rough some form of s ta tu tory reward system.^ss 

According to the American j u r i s t Roscoe Pound, the interests -

legal and non-legal - being asserted wi th in a society provide a guide 

fo r the legislator.2^0 As well as the legal in terests out l ined above, 

there are, of course, many non-legal interests - f o r example, those of 

archaeologists, museums and amateur d ivers - which need to be taken 

into account in deciding on the best approach to the protect ion of 

cu l tura l ly important material. These interests wil l be considered in 

detail in Chapter Six. 
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NOTES 

1. State r igh ts of in tervent ion, fo r example to p reven t obstruct ion to 
navigation or oil pol lut ion, are outside the scope of th is work, but see 
S. Dromgoole, N. Gaskell, " In terests in Wreck", in N. Palmer (ed.), 
In terests in Goods (1993), Chapter 13. 

2. The latest vessel designated under the Protect ion of Wrecks Act 1973 
(PWA 1973) on account of i ts "histor ical , archaeological or ar t is t ic 
importance" (see f u r t h e r . Chapter Three below) Is the lona I I . a 
passenger f e r r y lost in 1864. Under the Austral ian Commonwealth 
Historic Shipwrecks Act 1976 a number of twent ie th century wrecks have 
been declared "h is to r ic " (see f u r t h e r , Chapter Six, A.I . , below). See also 
the Columbus-America case, C.6., below. 

3. In 1985, in an interview with the wr i te r , t he then General Manager o f 
the Salvage Association (see f u r t h e r A.1(b) below), A r thu r Prince, 
expressed the view that such conf l icts were looming. 

4. "A vessel broken, ruined, or tota l ly disabled by being dr iven on 
rocks, cast ashore, o r stranded; a wrecked or helpless ship; the ruins 
or hulk of such": Oxford English Dictionary (2nd edn., 1989). 

5. For f u r t he r discussion of these terms, see B.I . , below. 

6. In Cargo ex Schi l ler [1877] 2 PD 145 i t was held, c i t ing Att . Gen, v. 
Sir Henry Constable [1601] 5 Co Rep 106, that "f lotsam, is when a ship is 
sunk or otherwise perished, and the goods f loat on the sea. Jetsam, is 
when the ship is in danger of being sunk, and to l ighten the ship the 
goods are cast into the sea, and af terwards, notwi thstanding, the ship 
perish. Lagan...is when the goods which are so cast into the sea, and 
af terwards the ship perishes, and such goods are so heavy that they 
sink to the bottom...". 

7. For the meaning of "dere l ic t " , see A.2., below. 

8. MSA 1894, s.510(1). The or ig in of th is section was the Merchant 
Shipping Act 1854 s.2. The 1854 Act was a consol idat ing statute. The 
earl ier Wreck and Salvage Act 1846 had no def in i t ion of wreck. The 
breadth of the area covered is unclear from the s ta tu tory wording. 
What exactly does " found in or on the shores of the sea" mean? Does 
i t mean "found in the sea, or on the shores of the sea", o r " found in 
the shores of the sea, o r on the shores of the sea"? The two 
interpretat ions would lead to quite d i f fe ren t resul ts . In pract ice the 
phrase has been taken to mean the former, i.e. p roper ty found in 
te r r i to r ia l waters or on the foreshore. 

9. For example, see Att . Gen, v. Sir Henry Constable [1601] 5 Co Rep 106, 
" i f any [flotsam, lagan or jetsam] by the sea be put upon the land, then 
they shall be said wreck". See also R. v. Fo r t y -n ine Casks of Brandy 
(1836) 3 Hagg Adm 257, in which Sir John Nicholl cites Blackstone: " I t is 
to be observed.. . that in o rder to const i tute a legal wreck, the goods 
must come to land; i f they continue at sea, the law dist inguishes them 
by the uncouth appellations of jetsam, flotsam, and l igan. These three 
are, therefore, accounted so fa r a d is t inc t t h i ng from the former, that 
by the King's g ran t to a man of wrecks, th ings jetsam, flotsam, and l igan 
will not pass" (81. Com, vol. i, 290, 292). 

10. See f u r t h e r B.1., below. See also S. L i l l ington, "Wreck or Wreccum 
Maris? The Lusltania" [1987] LMCLQ 267. 

11. See B.I., below for f u r t h e r details. See also Halsburv 's Laws (4th 
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edn.), Vol. 43, para. 1008 and R. Marsden, "Admira l ty Droits and Salvage -
Gas Float Whitton. No.II" (1899) LX LQR 353, at p.354. Droits also 
included sea-marker buoys, and wines and s p i r i t s anchored f o r safe-
keeping to the bottom of t he sea by smugglers. 

12. A i r c ra f t (Wrecks and Salvage) Order 1938 (S R & O 1938, No. 136), 
Ar t .2(b) . 

13. Hovercraf t (Appl icat ion of Enactments) Order 1972 (SI 1972, No. 971), 
Art .8(1). 

14. New Zealand Sh ipp ing and Seamen Act 1952, 8.348(2). 

15. P. Davies, "Wrecks on the New Zealand Coast" [1983] NZLJ 202 at 
p.205. 

16. The term "wreck" i tse l f is not def ined. 

17. See A.2., below. 

18. See C., below. 

19. Vereeniqde Gostindische Gompagnie (VOC). See A.1(b) below. 

20. She appears to have been ten metres longer than HMS Vic tory : P. 
Marsden, The Histor ic Shipwrecks of South-East England, op. c i t . . pp.12-
13. 

21. Source: f i le on the wreck belonging to the Archaeology Department, 
Un ivers i t y of Southampton, 

22. See A.1(c) below. 

23. Henry V I I I ' s f lagsh ip which sank in the Solent In 1545 and was raised 
in 1982. 

24. For detai ls of another simi lar donation, see A.1(c) below. 

25. See C., below. 

26. See B., below. 

27. S. Braekhus, "Salvage of Wrecks and Wreckage: Legal Issues ar is ing 
f rom the Runde F ind" [1976] Scandinavian Stud ies in Law 39 at p.53. 

28. For example, in September 1992 a wooden s h i p possibly da t ing from 
the Stone Age was found 23 f t below s t ree t level d u r i n g road 
cons t ruc t ion work in Dover; The Independent . 17 October 1992. 
Archaeologists believe tha t i t was le f t at the edge of a r i v e r es tuary 
t ha t once f lowed t h r o u g h the area: The Independent , 12 October 1992. 

29. Establ ished in 1856 as "The Association fo r t he Protect ion of 
Commercial In te res ts as respects Wrecked and Damaged P rope r t y " and 
incorporated by Royal Charter in 1867. I n prac t ice , i t operates wi th in 
L loyd 's and the I n s t i t u t e of London Unde rwr i t e r s , bu t is avai lable to 
any person whose in teres ts are affected by pe r i l s of the sea. 

30. I t is ev ident f rom the DTp f i les t ha t a t tempts have been made to 
l i s t all potent ia l ly valuable cargoes, so the re may not be as much 
" t reasu re " to be discovered as is sometimes t h o u g h t . 

31. Another source is the World War I and World War I I records of losses 
recorded in the f i v e volumes of War Loss Books o f L loyd 's , see e.g. 
L loyd 's War Losses - t he Second World War (1989) Vol. 1. 
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32. See The Times. 19 and 29 Apr i l 1986. 

33. Wrecked on the beach th ree miles from Hastings in 1749. 

34. Wrecked of f the Outer Skerr ies in 1711. For f u r t he r details, see Van 
Meurs, OP. ci t . . p.42. 

35. The Dutch government took over the assets and l iabi l i t ies of the 
Dutch East India Company when i t was l iquidated in 1798. See Van Meurs, 
op. ci t . , pp.41-42 for details. 

36. See B.2., below. 

37. See f u r t he r , Chapter Two, A.3., below. 

38. See The Lusitania [1986] QB 384, where the question before the 
cour t was: who had bet ter t i t l e to these unclaimed contents, the 
salvors o r the Crown? See B.2., below. 

39. P. Marsden, The Wreck of the Amsterdam (1974). 

40. Pr ior to 1964 it was the Admiralty which administered these r ights . 

41. For example, in the case of the Grace Dieu. see A.I (a) above. 

42. Letter to N. Gaskell, Univers i ty of Southampton, from R. Thi rket t le , 
Directorate of Sales (Disposals), MOD, 6 August 1992. For the policy 
regarding wrecks known to contain human remains, see H.C. Debates, 
Vol.90, Cols.1230-1231 (1985-86). As to the latest statement of 
government policy regarding MOD wrecks, see Chapter Five, C.4., below. 

43. In a let ter dated 12 July 1988 from C.S. Calicut, Secretariat (Naval 
Staf f ) , MOD, to the Isle of Wight County Archaeological Off icer, i t was 
stated that : " the Minist ry of Defence is wi l l ing to consider g i f t ing 
ownership of h istor ic wrecks to reputable archaeological groups free of 
charge... This has been done on numerous occasions in the past and we 
will cont inue to pursue such a policy in the f u t u r e . " 

44. Material recovered must be reported to t he Secretary of State for 
Defence wi th in 12 months and the repor t ing requirement under the MSA 
1894 must be abided by. A copy of the Deed of Transfer was k indly 
provided by P. Marsden, Director of the Shipwreck Heritage Centre, 
Hastings, East Sussex and is reproduced in Appendix 8. 

45. I f someone wants to purchase a cargo, in o rde r to salve i t , the 
Salvage Association is asked to recommend a pr ice: "For sale, 5,000 
desirable wrecks". The Observer. 18 September 1988. A senior Executive 
Off icer involved in the sales was reported as say ing: " I f someone wants 
a wreck to dive o f f , we ask them to suggest t he i r own pr ice and hope 
they will be embarrassed into o f fe r ing something substant ia l . " 

46. Other examples of East Indiamen include the Earl of Abergavenny 
sunk o f f Weymouth in 1805; the Admiral Gardner, sunk in the Goodwin 
Sands in 1809; and the Hindostan. which sank o f f Margate in 1803. 

47. The FCO has no practical means of exercis ing any r i gh ts which the 
Crown may have over such wrecks: let ter to A. F i r th , Un ivers i ty of 
Southampton, from P. Williams, Aviation and Marit ime Department, FCO, 
dated 3 March 1992. For the latest statement of government policy 
regard ing these wrecks, see Chapter Five, C.4., below. 

48. Letter to N. Gaskell, Univers i ty of Southampton, f rom R. Hayward, 
Secretariat (Naval Staf f ) , MOD, dated 10 September 1992. 
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49. Letter from P. Williams, Aviation and Marit ime Department, FCO to A. 
F i r th , Univers i ty of Southampton, dated 3 March 1992. 

50. See US v Steinmetz [1991] AMC 2099 at p.2106. "Kearsage was in 
const ruct ive possession of Alabama, positioned across Alabama's bow 
thwar t ing escape and able to del iver unanswerable raking f i re " , according 
to Debevoise D.J., at p.2106. 

51. US V Steinmetz [1991] AMC 2099 at p.2106. See fu r the r , A.2., below. 

52. Al though, at the time of s ink ing, the vessel was on the high seas 
since the French only established a 12 mile te r r i t o r i a l limit in 1971: Law 
No.71-1060 (Dec.24, 1971). See J. Ashley Roach, "France Concedes United 
States Has Tit le to CSS Alabama" (1991) 85 AJIL 381. 

53. In the same year an agreement was signed by the two governments 
relat ing to the protect ion and study of the wreck and i ts artefacts. 
For f u r t h e r details, see J. Ashley Roach, op. c i t . . and Chapter Six, C.I., 
below. 

54. Earl ier salvage operat ions on the forward and midship sections led 
to the recovery of var ious items, but the gold was never found and 
therefore thought to be in the s tern section. 

55. Giving rise to the t rad i t ion "Women and ch i ld ren f i r s t " , known as the 
"Birkenhead d r i l l " : The Times. 14 March 1986. 

56. Under the War Graves and National Monuments Act 1969 (South Afr ica) , 
as amended. The permit requi red the salvors t o take proper account of 
the archaeological, histor ical and cu l tura l aspects of the wreck. The 
salvors were ent i t led to half of the material as salvage and were 
required to give the other half to the Monuments Council which would 
give most of i t to the South Afr ican Cultural H is tory Museum and a 
selection to the relevant regiments (apparent ly a t the request of the 
salvors). For details of recent measures to improve the permit system, 
see B. Werz, "A prel iminary step to protect South Afr ica's undersea 
heri tage" (1990) 19 UNA 4 and see also Chapter Six, C.2., below. 

57. As to human remains, see f u r t h e r A.1(d) below and Chapter Three, E., 
below. 

58. HMS Birkenhead: Exchange of Notes, Cm 906, Treaty Series No.3 (1990): 
see Appendix 9. 

59. Information on the Birkenhead was k ind ly suppl ied by J. Horrocks and 
H. Staniland. 

60. Between 1857 and 1861 bull ion valued at about 140,000 was 
recovered. For f u r t h e r details, see A.3(b) below. 

61. In Streedagh Bay, Co. Sligo: The I r i sh Times, 22 May 1985. 

62. Personal communication with Nessa O'Connor, Assistant Keeper, 
National Museum of I re land, 30 September 1992. Furthermore, the Spanish 
showed an interest in, but did not make a claim to, the Sante Maria de 
la Rosa which was found o f f the I r i sh coast in 1969: A. Korthals Altes, 
"Sunken Spanish Treasures in Anglo-American Law", in M.J. Palaez, Derecho 
Comercial Comparado Trabaios en homenaie a Fer ran Vails. Taberner. Vol. 
XI (1989) pp. 3130-3135. 

63. See the Treasure Salvors. Cobb Coin and Platoro cases, C.6., below. 
See also, A. Korthals Altes, OP. cit . . pp.3137-3145. 

64. E statu to nr. 60/62, 24 December 1962. 
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65. Internat ional Law Association Queensland Conference, Committee on 
Cultural Heritage Law, F i rs t Report (1990), p.4. 

66. Ib id . As to abandonment, see f u r t he r , A.2., below. 

67. See J. Gronhagen, "Marine Archaeology in Finnish Waters" in P. 
Forstyhe (ed.), Proceedings of the Sixteenth Conference on Underwater 
Archaeology (1985). 

68. Prot t and O'Keefe, Law and the Cultural Heritage. Vol.1 (1984), p. 192. 

69. As to the meaning of "abandoned sh ipwreck" for the purposes of t h i s 
Act, see A.2., below. 

70. See f u r t he r , Prot t and O'Keefe, Law and the Cultural Heritage, Vol.1. 
OP. c i t . . pp. 192-3 and Law and the Cultural Heritage. Vol. 3, p.440 et 
sea. A potential conf l ic t of th is nature was the reason for the 
Agreement Between Austra l ia and The Netherlands Concerning Old Dutch 
Shipwrecks, see f u r t h e r . Chapter Six C.2., below. 

71. C. Martin, Ins t i tu te of Maritime Studies, St. Andrews, In a 
presentation at the Advisory Committee on Histor ic Wreck Sites' meeting 
with licensees. Royal Armouries, 25 November 1992. See f u r t he r , thesis 
In t roduct ion. 

72. Halsburv's Laws of England (4th edn.), Vol.10 para. 1019. For detai led 
discussions, see P. Skegg, 'Human Corpses, Medical Specimens and the Law 
of Proper ty" (1975) 4 Anglo-American LR 412, P. Matthews, "Whose Body? 
People as Proper ty" [1983] CLP 193. 

73. Skegg, and Matthews, op. c i t . 

74. See Elwes v. Br igg Gas Company (1888) 33 Ch D 562. 

75. See C.6., below. 

76. The law of salvage does not apply to l ive humans and there is no 
reason to extend i t to bodies, e.g. so as to recognise possessory 
r igh ts of the salvor: see C.3., below. The removal of bodies f o r 
scient i f ic research may be covered by the Human Tissue Act 1961. 

77. Although success in the damages claim seems unl ike ly , given the 
present state of the author i t ies: cf. Alcock v. Chief Constable of the 
South Yorkshi re Police [1991] 4 All ER 907. 

78. For example, by extending the Protection of Mi l i tary Remains Act 
1986 (PMRA 1986), which res t r ic ts inter ference wi th mi l i tary wrecks. For 
details, see Chapter Three, E., below. 

79. The dist inct ion in salvage law between a vessel which is derel ict, 
and a vessel which is not, is explained at C.3., below. 

80. See, fo r example. The Aaui la (1798) I C Rob 36, 165 ER 87 per Sir W. 
Scott at pp.88,89; HMS Thetis (1835) 3 Hagg Adm 229, 166 ER 390 per Si r 
John Nicholl at 393; Cossman v. West (1887) 13 App Cas 160 at pp.180,181; 
Bradley v. Newsom [1919] AC 16 (H.L.) per Lord Finlay L.C. at pp.27,28. 

81. This has not always been the case: see B.1., below. 

82. In c iv i l law systems the term "derel ic t ion" is used to denote 
abandonment or rel inquishment of the r i gh t of ownership: see Braekhus, 
"Salvage of Wrecks and Wreckage", op. c i t . . p.47. See also The Lusitania 
[1986] QB 384 per Sheen J. at pp.388-9 where i t seems tha t the learned 
judge may have conflated the two meanings of the notion of derel ict . 
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82. See, in par t icu lar , Braekhus, "Salvage of Wrecks and Wreckage", op. 
ci t . , fo r an excellent discussion on th is point. See also, e.g. The 
Tubant ia [1924] P 78, at p.87 on intention, where Sir Henry Duke P. 
re fer red to the Roman law or ig ins of the pr inc ip le . 

84. See R. Lanier, "Abandon Ship? The Ut i l i ty o f Abandonment" (1977-78) 9 
JMLC 131, and K. Roberts, "Sinking, Salvage and Abandonment" (1977) 51 Tul 
L Rev 1196, 1199. See also the sources cited in N. Palmer, Bailment (2nd 
edn., 1991) p. 1432 (f .n. 64). 

85. R. Goode, Commercial Law (1982), p.58 (f .n. 41). 

86. See R. Grime, "Abandonment: Some Theoretical Problems", in Problems 
of the Shatt al Arab ( Ins t i tu te of Maritime Law, Faculty of Law, 
Univers i ty of Southampton, 1983) pp.33-34. A. Bell, Modern Law of 
Personal Property in England and Ireland (1989), mentions abandonment in 
passing only (at pp.40,68) but seems to assume i t is possible. 

87. See Elwes v. Brigg Gas Co. (1886) 33 Ch D 562, per Chit ty J. at 568-
9. 

88. Robinson v. Western Austral ian Museum {1977) 51 ALJR 806, per 
Stephen J. at pp.820-21. 

89. Braekhus, "Salvage of Wrecks and Wreckage", OP. c i t . . pp.51-52 has 
suggested that th is view is supported by the doct r ine of laches. Cf. 
Grime, op. ci t . . Palmer, OP. cit . . pp.1431-1432, f .n . 64. Palmer asserts 
tha t no lapse of time, however great, will by i tse l f ext inguish t i t le, but 
later seems to accept tha t express abandonment may be possible in the 
case of wrecks, leaving open the issue of abandonment implied through 
lapse of time. 

90. [1924] P 78, at p.87. 

91. See e.g. the decision in The Egypt (1932) 44 LI L Rep 21. The Lutine. 
A.3., below, is an example where Lloyd's unde rwr i t e rs were maintaining a 
claim some 60 years a f ter a ship was lost. US and UK insurers have 
also asserted a claim to the gold on board the SS Central America which 
sank in 1857, see C.6., below for details. 

92. [1986] 1 QB 384. 

93. Ib id. , p.389 (emphasis added). 

94. See R. Olsen, "The salvor 's r i gh ts and dut ies in relation to proper ty 
recovered", in Proceedlncis of the Internat ional Marine Salvage 
Conference. London (1988), p.6. A cour t must, presumably, decide on the 
evidence before i t . 

95. [1975] 2 Lloyd's Rep 338. 

96. There was also a d i f f i cu l t question as to whether East or West 
Germany was the lawful successor in t i t le. Such problems will increase 
with the break up of Eastern European states such as Yugoslavia and 
the Soviet Union. 

97. (1977) 51 ALJR 806, at pp.820-821. 

98. Jacobs J, (p.829) agreed. Cf. I. Shearer (ed.) , O'Connell. The 
Internat ional Law of the Sea (1984) p.318. 

99. N. Rt. 346 (1970 N.D. 107). See Braekhus, "Salvage of Wrecks and 
Wreckage", op. cit. . p.54. 
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100. J. Ashley Roach, op. cit. . p.381, c i t ing the 1980 Digest of United 
States Practice in Internat ional Law 999-1066, and US Navy, The 
Commander's Handbook on the Law of Naval Operations, para.2.1.2.2. (NWP9 
(Rev AVFMFM 1-10, 1989). 

101. [1991] AMC 2099. On 24 August 1992, the US Court of Appeals f o r 
the 3rd Judicial Ci rcui t rendered an opinion in favour of the US but 
apparent ly avoided several of the important issues which had been 
argued on behalf of Steinmetz. Therefore, in September 1992 Steinmetz 
f i led a Petit ion fo r Rehearing. 

102. See O'Connell. OP. ci t . . p.912. US courts have nevertheless been 
prepared to apply the abandonment theory to states, see Platoro Ltd 
Inc v. The Unidenti f ied Remains of a Vessel (1981) 518 F Supp 816, C.6. 
below. 

103. Cf. the var ious time limits set out in the Protection of Military 
Remains Act 1986: see Chapter Three, E., below. See also, Chapter Six, 
C.I., below and Chapter Eight, B. l (c) below. 

104. Mel Fisher, President of Treasure Salvors, Inc., in re fer r ing to t he 
federal legislation's t i t le provisions, stated t h a t " I th ink what th is 
boils down to really is nationalising the salvage indus t ry . I th ink it 
goes against all f ree enterpr ise and American ideas,..": A. Giesecke, 
"Shipwrecks: The Past in the Present" [1987] Coastal Management 179 at 
p. 193. 

105. U.S. Department of the In te r io r , National Park Service, Abandoned 
Shipwreck Act Guidelines (1989). 

106. Ib id . 

107. For a discussion of reinsurance and war r isks , see S. Dromgoole, N. 
Gaskell, " In terests in Wreck", OD. ci t . 

108. Marine Insurance Act 1906 s.79(1). 

109. Ib id . In the case of an actual total loss there Is no need for a 
notice of abandonment (s.62(7)), but in pract ice a shipowner wishing to 
claim for a total loss will give notice, leaving i t to be later 
determined whether the loss was actual or const ruc t ive . See M. Musti l l , 
J. Gilman (eds.), A mou ld ' s Law of Marine Insurance and Average (16th edn., 
1981), Chap. 30, 

110. Marine Insurance Act 1906 s.61. 

111. Marine Insurance Act 1906 s.57(2). 

112. Marine Insurance Act 1906 s,63(1). 

113. Per Langton J, (obi ter) in The Egypt (1932) 44 LI L Rep 21, at p.39. 

114. Marine Insurance Act 1906 s.62(5). 

115. See Arnould. op. ci t , . p,1061. 

116. See Arnould. op. c i t . . pp.1060-1061 on t he relevance of the "waiver 
clause", whereby the insurer is said not to waive or accept abandonment 
by acts of recover ing proper ty . 

117. (1923) 28 Com Cas 367. 

118. This is the view apparent ly supported by Arnould, OP. c i t , . p.1070. 
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119. Pesauerias v Secaderos de Bacalao de Espana SA v. Beer [1946] 79 
LI L R 417. 

120. This view appears to be supported by Greer J. in Oceanic Co v. 
Evans (1934) 40 Com Cas 108 at p.111 and Cohen L.J. in Blane SS Co v . 
Minister of Transpor t [1951] 2 KB 965 at pp.990-1. See also R. Lambeth, 
Templeman on Marine Insurance (6th edn., 1986), pp.452-3. 

121. Cf. The Crystal [1894] AC 504. 

122. See Ocean St Nav Co Ltd v. Evans (1934) 40 Com Cas 108, at p.111. 
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CHAPTER TWO: THE MERCHANT SHIPPING ACT 1894 

INTRODUCTION 

The main body of statute law in the UK re lat ing to the report ing, 

handling and disposal of wreck is to be found in Part IX of the MSA 

1894. Most of the provisions relate to times when the major i ty of 

vessels were propelled by sail and there were only minimal aids to 

navigation. Casualties to ships on the coast were fa r more numerous 

than they are today and the MSA 1894 provis ions were passed to deal in 

par t icu lar with a pressing problem of the time: namely, the tradi t ional 

p lunder of distressed vessels by coastal communities. To these 

communities "a wreck was a natural dispensation of providence for the 

better red is t r ibu t ion of wealth". i The provis ions were therefore 

pr imar i ly concerned with the safekeeping and disposal of proper ty from 

vessels in d ist ress or recently wrecked and not f rom vessels which had 

been ly ing on the seabed for a considerable per iod of time, possibly f o r 

centuries. 

The term "wreck" f o r the purposes of Part IX of the MSA 1894 

includes jetsam, flotsam, lagan and derelict^ found in or on the shores 

of the sea or any t idal water.^ The def in i t ion there fore includes 

r igh ts per ta in ing to land* and those cons t i tu t ing dro i ts of admiralty.® 

The Act does not exclude from i ts operation h is tor ic wreck, inc luding 

material from sites designated under the Protect ion of Wrecks Act 1973 

(PWA 1973)." 
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A. THE MERCHANT SHIPPING ACT 1894 AND ITS PRACTICAL OPERATION IN 

RESPECT OF HISTORIC WRECK? 

1. The Receiver of Wreck Service 

The MSA 1894 establishes a Receiver of Wreck Service to 

administer the handl ing and disposal of wreck.s Section 566 provides 

f o r the appointment of receivers by the Secretary of State® from among 

of f icers of the Customs or Coastguard or In land Revenue or, "where i t 

appears to [ the Secretary of State] to be more convenlent" 1° any other 

person. 

There are approximately 100 receivers, most of whom are Customs 

of f icers. The count ry is div ided into "Collections" with a Head Receiver 

of each Collection and jun io r o f f icers appointed to each d i s t r i c t within 

the Collection. The appointment as receiver " r u n s with" the appointment 

as Customs of f icer ; I t is therefore not fo r a prescr ibed period but fo r 

an indeterminate length of time. On the south-west coast of the UK the 

receiver 's services are most called upon, the busiest d is t r i c t being the 

Scil ly Isles; in other d is t r ic ts approximately 5% of the working hours of 

each receiver Is spent on wreck administrat ion. 

I t appears tha t the Customs Service would l ike to be released 

from Its receivership duties. Like other publ ic bodies, the Service is 

su f fe r ing from cuts in public spending and Increasing work burdens. I t s 

dut ies as receiver of wreck are undertaken as an agency serv ice for 

the DTp rather than forming one of Its main func t ions and undoubtedly 

i t would view, fo r example. I l l ic i t drugs t r a f f i c k i n g , as having greater 

p r io r i t y . Receivership duties used to be widely spread among local 

customs of f icers to provide suf f ic ient coverage. As these dut ies have 

become less called upon, the number of customs o f f i cers with 

receivership duties has been reduced. There are also plans to 
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regionalIse Customs off ices since Customs contro ls will be relaxed on 1 

January 1993 with the creation of the Single European Market. This 

would make the service less suitable to undertake receivership duties 

as these really need to take place on a local, ra ther than regional, 

basis. For th is reason, i t is clear that an a l ternat ive to the current 

receiver service is now being sought. 

Section 567 provides fo r the payment to every receiver of 

expenses "proper ly incur red by him in the performance of his duties" and 

such fees "as may be directed" by the Secretary of S t a t e . U n t i l 1991 

the fee was 1.5% of the value of wreck taken by the receiver into his 

c u s t o d y . T h e sum ar is ing was set o f f against the cost of the 

Receiver of Wreck Service. As from 1 Apr i l 1991, the Treasury waived 

the fee,""^ apparent ly because the costs of collection were greater than 

the sum raised. This was quite a surpr is ing move in l igh t of the fact 

tha t in August 1988 Paul Channon, then Secretary of State fo r 

Transport , stated 

"The Commission charged by Receivers of Wreck is intended to 
meet the costs of p rov id ing the Receiver of Wrecks service. To 
waive the charges when ant iqui t ies are t o go to museums would 
amount to a hidden subsidy from the taxpayer to add to the 
grants already made to museums by Government and I do not 
believe that would be acceptable".is 

So, in 1988, the government was not prepared t o waive the fee in 

relation to material going to museums, in o rder to assuage concerns 

expressed about the d i f f icu l t ies museums sometimes faced in raising 

funds to pay the fee. However, in 1991, i t was prepared to waive the 

fee, no matter to whom i t was chargeable. 

Expenses incurred by the receiver, in so f a r as they are not paid 

by any pr iva te person, are paid out of moneys provided by Parliament.''® 

In pract ice receivers' expenses do not usually amount to ve ry much 

unless they include storage charges . " I t is in te res t ing to note tha t 
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the serv ice has, apparent ly , always been run at a loss. Before the fee 

waiver took place, i ts proceeds, including fees and the proceeds of t he 

sale of unclaimed wreck, were estimated to be -h1,500-t2,000 per year, 

while the annual cost of maintaining the service was greater than 

110,000. 

2. Powers of a Receiver in the Event of a Casualty 

Receivers are af forded wide p o w e r s t o take control in the event 

of a casualty, with the purpose of protect ing l i fe and proper ty . For 

example, a receiver may "take...command of all persons present" , assign 

dut ies and give direct ions as he th inks f i t ; ^ requ i re the of f icer in 

charge of any vessel close by to give a s s i s t a n c e ; 2 i cause persons to 

be apprehended,22 and use force to suppress p lunder and disorder and 

call on others to use force to assist him.^s 

Evident ly, these provisions were enacted in par t icu lar to control 

the act iv i t ies of "wreckers" , i.e. local communities who would descend on 

the scene of a newly-wrecked vessel, claiming "wreckers ' rights".^4 i t 

would obviously be essential to have a public o f f ic ia l present with the 

power to suppress plunder and r iot . However, i t might well be thought 

tha t with the advent of modern vessels, organised salvage faci l i t ies, 

advanced communications and an ef f ic ient police force, there was now 

l i t t le need fo r such provisions. However, the DTp considers that few of 

the provisions are completely obsolete^s and the s ta tu to ry powers were 

found to be very necessary du r ing a rather ex t raord inary incident in 

1982. On New Year's Eve 1982 a Dutch coaster, the Johanna grounded o f f 

Hart land Point, North Devon. The master, along wi th the other crew 

members, was taken o f f the vessel by rescue serv ices, having every 

intent ion of re turn ing. However, the fol lowing day more than 100 

people^ a r r i ved on the scene claiming "wreckers ' r i gh t s " . Using iron 
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bars and hammers, they s t r ipped the vessel of anyth ing that could be 

moved. The receiver, with police suppor t , was able to collect back much 

of the plunder on the spot af ter g iv ing a warn ing that prosecutions 

would follow if items were not reported. No prosecutions resulted from 

the incident,27 

3. Handling and Disposal of Wreck 

Section 518 of the MSA 1894 provides that:-

"Where any person f inds or takes possession of any wreck within 
the l imits of the United Kingdom he shall -

(a) I f he is the owner thereof, give notice to the receiver of 
the d is t r i c t stat ing that he has found o r taken possession of 
the same, and descr ib ing the marks by which the same may be 
recognised; 

(b) I f he is not the owner thereof , as soon as possible del iver 
the same to the receiver of the d is t r i c t . " 

This section also applies to wreck found or taken possession of outside 

the limits of the UK and brought wi th in such limits.za The provision is 

designed to prevent an improper detention of t he proper ty and to 

protect owners' and salvors ' i n t e r e s t s . W i t h i n 48 hours of tak ing 

possession of any wreck the receiver must post a notice descr ib ing the 

wreck in the nearest customs house^o in o rder to inform potential 

claimants of the f ind . I f the wreck exceeds a value of t.20, the 

receiver must not i fy the Secretary at Lloyd's in case an insurance 

claim has been paid out on the p r o p e r t y . O w n e r s ^ z of any wreck in 

the possession of the receiver must establish t h e i r claim to the wreck 

wi th in a period of one year from the time when the wreck f i r s t came 

into the receiver 's possession. Once th is is done and they have paid 

salvagers to the f inder and the receiver 's fees and expenses they are 

then ent i t led to the wreck or the proceeds thereof.^* 
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The Crown has t i t le to all unclaimed w r e c k ^ s found in "Her 

Majesty's dominions" except in places where t h e r e has been a royal 

g ran t of the r i gh t to wrecl<.36 Lords of the manor and other persons 

ent i t led by royal g rant to unclaimed wreck, inc lud ing successors in 

t i t le , must provide the local receiver with a formal statement containing 

the part iculars of the i r t i t l e and an address t o which notices of f inds 

may be sent /^ i f such t i t l e is proved to the sat isfact ion of the 

receiver, he/she must not i fy that person when wreck is found in the 

area to which the statement r e f e r s . w h e r e no owner claims wreck in 

the possession of the receiver wi th in one year and no other claim has 

been made to i t by a person ent i t led th rough royal grant , the MSA 1894 

provides that the receiver shall sell the wreck^s and (af ter deducting 

fees, expenses, VAT* and such amount of salvage as the Secretary of 

State may determine) pay the proceeds fo r the benefi t of the Crown. 

Finders describe and value the wreck material on Form 

WRE 5.42 I t is in terest ing to note that the DTp (and many d ivers) call 

repor ts of f inds " d r o i t s " , T h i s is clearly a misuse of the word since 

a dro i t of admiral ty covered only the r i gh t to adventurae maris, 

whereas the term "wreck" f o r the purposes of the MSA 1894 Part IX 

covers adventurae maris and wreccum maris, which was not a dro i t of 

admira l ty .^ In the case of histor ic material and any th ing worth more 

than 4250, the receivers are inst ructed to re fe r the repor t to the 

D T p . T h e Department approves valuations and, in th is way, exercises 

control over the disposal of wreck.^e There is, however, no formal 

procedure fo r checking the archaeological accuracy or importance of 

items that have been declared. 

When material is being recovered regu lar ly f rom a par t icu lar wreck 

s i te an agreement is sometimes reached with t h e local receiver to 

repor t f inds weekly o r monthly. In the case o f wrecks designated under 

the PWA 1973''' repor ts are usually made only once a year. Generally, 
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the receiver will wait fo r an approach to be made by the f inder of 

wreck, but i t is not unknown for a receiver to be on the quayside whi le 

f i nds are being landed from an histor ic wreck under excavation and t o 

request tha t such f inds be inspected. I t appears that such requests 

are rarely refused for to do so would natura l ly raise suspicion. The 

receiver service has no special faci l i t ies fo r t he storage and 

preservat ion of histor ic wreck .^ For th is reason and despite the 

s ta tu tory requirement tha t the wreck be "de l ivered" to the receiver, 

such f inds invar iably remain in the f inder 's possession, the f inder 

"a t to rn ing" to the receiver by prov id ing an assurance that the wreck is 

being held on behalf of the r e c e i v e r . T h e costs of conservation and 

storage dur ing the period while entit lement is being determined must be 

paid fo r by the f inder . 

As to the process of claiming t i t le , the DTp requires only that 

the claimant produce suf f ic ient documentary evidence to convince the 

receiver. Proof is required in two respects: f i r s t , that the wreck has 

been correct ly ident i f ied; secondly, tha t the claimant has t i t le to the 

vessel ident i f ied. The DTp gives as an example of the former the 

ident i f icat ion of a wreck by the matching of f i n d s to copies of the 

ship 's manifest held by local museums; an example of the lat ter given is 

the evidence provided by the records held at L loyd 's tha t an Insurance 

claim was paid out. In the case of the wreck known as Wrangels Palais, 

designated under the PWA 1973 in 1990, i t appears that the Danish 

government in i t ia l ly showed an interest In the discovery of the wreck 

and produced evidence tha t Wrangels Palais was a Danish naval f r igate. 

However, as yet the remains found have not been posit ively ident i f ied 

as those of Wran gels Palais.so 

Unclaimed wreck is sold^i by whatever pract ical means seem 

a p p r o p r i a t e . 5 2 Occasionally items are advert ised fo r sale In national or 

local newspapers and qui te a lot of wreck is so ld as scrap metal. In 
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the past, i t appears to have been the practice t ha t unclaimed historic 

wreck, if worthless,^3 would usually be re tu rned to the salvor in lieu 

of salvage; i f of moderate value, i t would be o f fe red fo r sale to the 

salvor, having been valued ei ther by a f i rm of auctioneers o r , in the 

case of sites designated under the PWA 1973, o f ten by the licensees 

themselves.54 A percentage represent ing the salvage reward (less 

receivers' fees and expenses) would be deducted from the valuation sum 

to a r r i ve at the sale price. Where a quant i ty of valuable wreck was 

found from one par t icu lar vessel, i t was occasionally sold by public 

auction, ei ther by Sotheby's or Christ ie 's, or by WH Lane in P l y m o u t h . 

This system of sale at market value militated against the active 

involvement of the Museums Service in acqu i r ing underwater finds.®® 

For example, the Ulster Museum had to raise -L 132,000 to acquire the 

collection of f inds from the Spanish Armada sh ip , the Gironia, which sank 

o f f the Giant's Causeway in 1588. The Northern I re land Assembly made 

an acquisit ion grant of 180,000, but the remaining t52,000 had to be 

raised by publ ic appeal. The Spanish government made no claim to the 

wreck and therefore, because of the Crown's r i g h t to unclaimed wreck, 

the Treasury benefi t ted by an estimated -fc.30,000.57 This system, 

whereby the Treasury benefi t ted by the commercial sale of cu l tura l 
(JOLS 

material ^ clearly open to cr i t ic ism. 

In the mid 1980s there was a change of pract ice and i t now 

appears that all unclaimed histor ic wreck of whatever valuers is 

re turned to the salvor in l ieu of a salvage reward , or sold and the fu l l 

proceeds paid as a salvage r e w a r d . T h e Crown therefore ef fect ively 

fo r fe i t s i ts r i gh t to unclaimed histor ic wreck. Exactly when, or why 

th is change of policy took place is unclear, bu t i f the intent ion was to 

appease the cu l tura l interests, then the c u r r e n t pract ice may be no 

more sat isfactory than the old one. Now, in many cases it will simply 

be the salvor - rather than the DTp - who wil l auct ion the material.*) 

Museums will s t i l l in such cases have to pay commercial pr ices fo r 
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material, all the proceeds going th is time to t he salvor. Of course, in 

cases where the salvor is a reputable archaeological body, then the 

c u r r e n t practice will be of benefi t to cul tura l interests. 

4. Salvage 

The Act provides®^ fo r a reasonable amount of salvage to be paid 

to any person other than a receiver in saving any wreck from a vessel 

in UK te r r i to r ia l waters.®^ i t therefore assumes tha t salvage law 

applies to wreck, including histor ic w r e c k . A receiver has power®^ to 

detain wreck unt i l salvage Is paid and, i f such payment is not made, t o 

sell the detained w r e c k . T h e proceeds of sale are then applied by 

the receiver in payment of expenses and salvage, any proceeds that 

remain being paid to the person ent i t led to the p r o p e r t y . ^ Before the 

s ta tu tory recognit ion of h istor ic wrecks in 1 9 7 3 , f i n d e r s would 

receive between one-quar ter and one-half of t h e value of unclaimed 

w r e c k , t h e remainder going to the Crown.®® A f te r the PWA 1973 was 

passed, salvage awards in the case of h istor ic wreck were raised to 

encourage the repor t ing of finds.™ The wi l l ingness of f inders to 

repor t material brought ashore was dependent, so the DTp believed, on 

the o f fe r of a t t rac t ive salvage rewards and such awards were therefore 

recognised by the DTp as central to the enforcement of the wreck 

provisions. A salvor of unclaimed histor ic wreck now usually receives 

100% of the net proceeds of any sale less receivers ' expenses^i and in 

practice, much histor ic wreck is re turned to t he salvor in lieu of 

salvage. In the case of gold and s i lver coins, the salvor generally 

receives 75% of net proceeds, the reason for t h i s being tha t coins are 

of in terest to collectors and therefore have a v e r y good commercial 

value. What appears to be a policy of o f f e r i ng enough but not too much 

reward seems reasonable when i t is realised t h a t the other 25% of the 

proceeds will o f fset the costs of the receiver serv ice. 
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5. Enforcement of Wreck Provisions 

There are a number of offences under the wreck provisions, in 

relation to both a recent casua l ty^ and to the handl ing of wreckJ^ 

Yet s t rangely, over the last 20 years there appears to have been only 

been one prosecution. In the autumn of 1984 a d iver brought into 

England gold coins from a Dutch East Indiaman wrecked of f the coast o f 

Holland. The Dutch police discovered that he had taken the coins and 

handed the case over to the Br i t ish police to fol low up on the i r behalf. 

In the course of the i r invest igat ions, his home was searched and items 

were found from the Mary Rose and other wrecks on which he had been a 

d iver . He was charged wi th the f t and fa i lure t o repor t his f inds to the 

receiver under s. 518. He admitted f i ve charges of the f t fo r which he 

was given a three month pr ison sentence suspended for two years.^^ He 

was also f ined -t50 or, a l ternat ive ly , given one day 's imprisonment fo r 

each offence of fa i l ing to repor t items to the receiver . The DTp 

admitted that i t was only able to b r ing the prosecut ion under the wreck 

legislation because the police were br ing ing the prosecution fo r thef t . 

By v i r t ue of s.537, where a receiver "suspects or receives 

information" that undeclared wreck is in someone's possession, he may 

apply to a Justice of the Peace fo r a search war ran t and the receiver 

may enter any house or vessel and seize wreck found. I t appears that 

the DTp has scarcely ever sanctioned use of t h i s power but did decide 

i t was appropr iate on one occasion in 1991.75 i n Apr i l 1991 pot tery 

recovered from a 150 year old wreck o f f Anglesey was declared to the 

receiver. The DTp then received representat ions from the owner of the 

wreck and i ts cargo that the salvors were recover ing items of great 

value and shipping them to the USA. The owner alleged tha t a 

considerable quant i ty of valuable f inds could be recovered i f the 

salvors ' boat was raided. The local receiver, ins t ruc ted by the DTp, 

therefore obtained a warrant under s.537 and ra ided the boat in October 
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1991. Five thousand pieces, of "no special va lue" according to the D i p , 

were recovered. No prosecutions were b rough t , however, apparently 

because the of fenders were Americans and because the fo r fe i tu re of any 

claim to the goods was considered a suf f ic ient p u n i s h m e n t . I n fact, 

the action by the receiver was b i t te r ly contested by the salvors, 

al though no proceedings against the receiver were brought. I t appears 

tha t the reason why the DTp was persuaded to act in th is case was 

that the owner showed an interest in the material and was wi l l ing to 

pay to have the powers under the MSA 1894 exercised on his behalf.?? 

There seem to be three main reasons fo r t he lacl< of prosecutions 

under Part IX of the MSA 1894. First , there is the lack of resources 

wi th in the receiver service. The service has ne i ther the personnel to 

invest igate reports of evasion nor the f inancial resources to take 

cases to court . Secondly, there is a problem wi th regard to evidence. 

The DTp is well aware that the MSA 1894 is evaded and that f inds are 

not always being declared. I t receives many informal reports of such 

practice, but su f f ic ien t evidence to prosecute is not being made 

available and the Department is not prepared to b r ing prosecutions 

unless i t has a water t ight case. The DTp has been advised tha t i t 

requi res prima facie evidence that someone has wreck in the i r 

possession and - of course - that i t is wreck. The latter may not be 

as s t ra igh t fo rward as i t seems. Independent evidence is requi red of 

the or ig in of the proper ty and th is is "almost impossible to obtain".™ 

A shrewd defendant might claim that the f ind did not come f rom the sea 

at all but from a r i ve r or lake, or might suggest tha t i t had been 

washed out to sea and did not der ive from a vessel. The Department 

has suggested that some fau l t also lies wi th archaeologists who inform 

the DTp about incidents of infr ingement but a re unwi l l ing to tes t i f y 

since they feel they would alienate the d iv ing c o m m u n i t y . T h e t h i r d 

and probably most s igni f icant reason is tha t t h e DTp's view is that the 

offences available under the MSA 1894 "are not there to enforce the 
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requirement to repor t f inds in which the owner has no interest".®" The 

receiver system, i t believes, exists to protect t he r igh ts of property 

owners and salvors, " i f they will pay to have t he powers available used 

on the i r b e h a l f I t is indeed t rue that the reason for the 

establishment of the receiver system was to p ro tec t these interests. 

However, i t seems a p i ty that the DTp is not w i l l ing to enforce the 

duty to repor t in o rder to assist in the protect ion of the cu l tura l 

heritage. Unfor tunate ly, the Department believes that , since most f inds 

are returned to the f inder anyway in lieu of a salvage award, " l i t t le 

harm [ is ] done if they are not r e p o r t e d " . T h i s belief negates the 

fact that , if a proper record of reports was made, th is information of 

i tself could be of great value.®^ 

6. Disuse of the System 

The system f o r repor t ing, handling and disposal laid out in the MSA 

1894 has largely fal len into d i s u s e . I n 1989 the re were 18 reports of 

f inds made to the receiver service, in 1990, 25. Of the 25 items of 

wreck reported in 1990, 21 had no value and were disposed of immediately 

by the receiver.®® The four other cases involved a small pleasure 

c ra f t broken f ree from i ts moorings, a marine engine, a coil of rope and 

an item from an histor ic wreck.® In 1991 the re were approximately ten 

repor ts of w r e c k . T h e need fo r receivers of wreck from recent 

casualties has largely been removed by modern communications and 

search-and-rescue s u p p o r t . s s As far as h is tor ic wreck is concerned, i t 

is clear that the repor t ing duty is "as much honoured in the breach as 

i t is in the o b s e r v a n c e " . R e c o v e r i e s from wrecks designated and 

licensed under the PWA 1973®° are reported on an annual basis and are 

not included in the f igures given above. However, there are thousands 

of other wrecks - of var ious ages - around t he shores of the UK. With 

a conservat ive estimate of 70,000 Br i t ish spor t divers,®'' i t is clear 
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tha t only a t i ny propor t ion of recoveries are being reported. According 

to Dean,s% the system is subject to f lagrant abuse, probably 95% of 

material not being declared. However, there appears to be very l i t t le 

misappropriat ion from sites designated under the PWA 1973 because of 

the s t r i c t control over excavations and the a t t i tude of the majori ty of 

d ivers work ing on such sites. 

In practice, there seems l i t t le advantage in non-declarat ion as the 

DTp re tu rns most histor ic wreck to the f inder in lieu of a salvage 

reward. Non-declaration may be due to ignorance of th is practice or 

perhaps to unwil l ingness to wait the s ta tu tory per iod of one year 

before becoming ent i t led to the wreck. I t may even be due to the very 

fact tha t f inders of ten receive the material in the end anyway and 

therefore see l i t t le point in repor t ing i t . Another reason may be the 

lack of enthusiasm on the par t of Customs Of f icers (and the i r 

i ns t ruc t ing department, the DTp) fo r the i r receivership duties: i t is not 

unknown for f i nde rs to be tu rned away by receivers in some areas. 

B. PROPOSALS FOR REFORM, JULY 1992 

The DTp has been working on a set of proposals fo r administrat ive 

changes to the Receiver of Wreck Service in view of the relaxation of 

Customs controls f rom 1 January 1993 with the creat ion of the Single 

European Market. From th is date the Customs Service will be 

reorganised on a regional, rather than local, basis. 

In July 1992 the DTp produced a d ra f t paper which proposed the 

replacement of the present network of receivers with a single 

appointment in the DTp Marine Directorate. Reports would be made 

d i rect ly to the DTp, which would keep a centra l record and would copy 

reports to any local museum which registered an interest in f i nds in 
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the i r area. The Department would also deal w i th any claims arising o u t 

of the f ind , inc luding assessment of the salvage award. Customs 

of f icers would st i l l have supplies of the WRE 5 repor t ing form 

(redesigned), as would the Marine Directorate's local off ices, including 

off ices of HM Coastguard. I t was also proposed that customs off icers 

would st i l l be assigned certain tasks i f appropr ia te , fo r example if 

requi red to intervene in a dispute over salvage. The proposed changes, 

which can be implemented without legislat ive amendment, are planned t o 

take effect from 1 January 1993 af ter they have been agreed with HM 

Customs and Excise, and the Department of National Heritage (DNH).^ 

The proposed changes may not make much di f ference in practice. 

As the DTp d ra f t paper points out, fo r a long t ime much of the 

administrat ive work regarding receivership has in fact been done 

centra l ly and the new arrangements would there fo re give th is practice 

formal recognit ion. The d r a f t also states tha t the new system will 

" faci l i tate the bui ld up of central expert ise in assessing the l ikely 

interest and value of f inds , and knowledge of which bodies might be 

interested in the i r acquis i t ion". However, i t seems l ikely that th is has 

happened th rough the informal practices tak ing place already. In 

real i ty, what appears to be happening is the wind ing down of the 

receivership service in l ine with the dwind l ing number of reports. I t 

seems even less l ikely tha t reports will be made to a central body as 

to a local one, or that e f fo r ts will be made to enforce the repor t ing 

provis ion since th is would requi re assigning tasks to a Customs of f icer. 

In i t ia l l y , when i t became clear that changes to the repor t ing 

system would be requi red, the DTp considered replacing the local 

Customs off ices with another local network of repor t i ng points, based 

ei ther on County Council Sites and Monuments officers^'* or on local 

museums. The great advantage of such a system would have been that 

i t would have faci l i tated the ident i f icat ion of f i n d s of archaeological 
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importance. Unfor tunately, i t was concluded t h a t such an arrangement 

would have been too costly in l igh t of the l ikely number of r e p o r t s . ® ^ 

The only posit ive aspect of the new system is t h a t local museums will 

be able to register an interest in f inds f rom the i r area and will 

therefore become aware of such f inds. However, the proposals will do 

noth ing to increase the i r abi l i ty to acquire underwater cul tural 

p roper ty . 

C. ASSESSMENT OF THE MERCHANT SHIPPING ACT 1894 IN RELATION 

TO HISTORIC WRECK 

In i ts application to histor ic wreck, there are clearly a number of 

defects in the MSA 1894. Some of these defects could be overcome by 

changes to the administrat ive policies of the DTp, some would require 

amendment of the MSA 1894. Others, however, are so fundamental that 

they could be overcome only by the exclusion of h istor ic wreck from the 

MSA 1894 provisions. In th is section i t is proposed simply to h igh l ight 

the defects. The issues raised here will be discussed f u r t h e r in 

Chapter Six and proposals fo r reform will be made in Chapter Eight. 

1. Application of Salvage Law 

The MSA 1894 assumes that salvage law appl ies to histor ic, as well 

as other forms of, wreck and provides fo r the payment of a salvage 

reward to someone who br ings histor ic wreck ashore. I t is, however, 

widely fe l t that the application of salvage law to h istor ic wreck is 

completely i n a p p r o p r i a t e ^ s and i ts application v ia the MSA 1894 cer ta in ly 

leads to the fol lowing consequences. 
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( i ) The application of salvage law via the MSA 1894 encourages the 

removal of objects f rom underwater 

By prov id ing for the payment of salvage f o r items brought ashore. 

i t is arguable tha t the MSA 1894 encourages t h e removal of objects 

f rom underwater, which may well be cont rary t o the interests of 

h istor ic wreck. For example, i f material is removed from a site without 

the use of proper archaeological survey and excavation techniques, the 

in tegr i t y of the site will be lost, the ar tefacts recovered will lose 

the i r archaeological context and the site i tsel f , once destabilised, 

may well begin to deter iorate rapid ly . Ar te facts brought ashore will 

also begin to decay unless subject to proper conservat ion techniques. 

This need not be a problem on sites designated under the PWA 1973®^ 

because control on removals from such sites can be exercised through 

the l icensing system. However, the problem wil l arise with apparently 

isolated f inds and undesignated sites. 

The DTp has countered th is argument by saying tha t since very few 

objects are reported, the MSA 1894 cannot be encouraging the recovery 

of f inds! Nonetheless, the nature of the MSA 1894 in apply ing the rules 

of salvage is such that emphasis is laid on recovery . The Act does not 

prov ide fo r the repor t ing of f inds that have been lef t underwater, or 

of sites, and yet th is would be more advantageous to any protect ive 

regime. Furthermore, the fact tha t the repo r t i ng duty is not proper ly 

enforced obviously encourages the recovery o f f i nds because there is 

no deterrence against so doing. 

( i i ) The application of salvage law via the MSA 1894 encourages the sale 

of f i nds 

Where the f i nde r does not wish to receive the f ind in lieu of a 

salvage reward, the f ind must be sold in o rde r to pay the reward. In 
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cases where f inders do receive the material in l ieu, they are then 

ent i t led to do as they please with i t . I f i t is o f commercial value, 

they may well decide to sell it. In the case of HMS Invincible, a wreck 

designated under the PWA 1973, i t was only at the discretion of the 

f i nde r that a pr ivate sale agreement was reached with Chatham Historic 

Dockyard Trust fo r a representat ive sample of items; the rest were sold 

at publ ic auction.93 Such sales lead to the dispersal of collections of 

material from the same si te and to i ts export abroad. They also 

mil i tate against the involvement of Br i t ish museums in acquir ing such 

f inds. 100 

( i i i ) The application of salvage law v ia the MSA 1894 leads to f inders 

tak ing precedence over museums 

Following on from the previous point, the MSA 1894 leads to a 

conf l ic t of interests between f inders and museums. Because the Act was 

designed par t ly to protect the interests of salvors, i t gives 

precedence to the f inder . As seen in Chapter One, salvors are seen to 

be under tak ing a useful publ ic service in r e t u r n i n g proper ty to i ts 

owner. However, in the histor ic wreck context, the usefulness of 

salvors ' act iv i t ies is questionable. In general t he f inder will be able 

to choose whether or not to keep histor ic material in lieu of a salvage 

reward. I f the choice is made not to keep i t , i t will be sold, probably 

on the open market. I f a museum wishes to acqui re the material, i t will 

need to pay the fu l l market value, the proceeds of which will go to the 

f i nder as a salvage reward. In cases where the f inder has been awarded 

the items in lieu of a salvage award, i t is en t i re ly at the discret ion of 

the f inder as to whether the material is even o f fered fo r sale to a 

museum. In the case of histor ical ly or archaeologically s ign i f icant 

material i t seems inappropr iate tha t the f i nde r ' s r igh ts should come 

before those of publ ic ly accessible museums and of the general publ ic 

as a whole, especially in the case of material f rom sites designated 
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under the PWA 1973. 

( Iv) The application of salvage law v ia the MSA 1894 leads to 

misunderstandings and confusion 

A common misunderstanding appears to have arisen about the 

relat ionship between the MSA 1894 and the common law pr incip le of 

"salvor in possession". For example, in a document presented to the DTp 

by the Joint Nautical Archaeology Policy Committee (JNAPC),i°i i t was 

stated that " [u ]nder the common law der iv ing f rom the Merchant Shipping 

Act the f inder of a wreck has salvage r igh ts to the ent i re contents of 

the si te". Besides the obvious confusion between common law and 

statute law, there also appears to be a belief t h a t once a f inder has 

raised any material f rom a si te and reported i t to the receiver, he 

becomes the "salvor in possession" of the s i te and ent i t led to salvage 

proceeds for any other material later raised f rom the site.io^ This 

even appears to have been the belief of the DTp. For example, in 1969 

the wreck of the Dutch East Indiaman Amsterdam was found and the 

f i nder recovered objects f rom the site and declared them to the 

receiver. Later, an a r c h a e o l o g i s f ^ ^ undertook excavations and the 

objects which he recovered were apparent ly added to the or ig inal 

f i nder ' s collection, presumably as a temporary holding measure while 

entit lements were being established. Later, t he Dutch government -

recognised owner of the wreck - was ins t ruc ted by the DTp to pay a 

salvage reward fo r all the f inds to the or ig ina l f inder , while the 

archaeologist received nothing. This does not seem to have been an 

isolated incident. In 1981 the Br i t ish Museum was asked by the receiver 

to buy items it had raised in an excavation of t he Langdon Bay Bronze 

Age designated site. I t appears tha t the money raised by the sale of 

the artefacts, less receivers' fees and expenses, was passed to the 

local d iv ing club - who had discovered the s i te - as a salvage 

reward. 
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I t appears tha t the source of th is confusion is a l i t t le book 

called Discovering a Historic Wreck""^ by the underwater archaeologist 

Keith Muckelroy, which was intended to be a handbook fo r those 

under tak ing prel iminary assessment of a wreck si te and is very popular 

with divers. Muckelroy states: "Protection [ fo r a site] in law can be 

secured in two ways, th rough ord inary salvage law and th rough the 

Protection of Wrecks Act, 1973. The former comes into play as soon as 

anyth ing is l i f ted from a wreck: the lat ter appl ies only on specially 

designated sites".""o® Later, he goes on to s ta te: -

"The Merchant Shipping Act i tself says noth ing about establishing 
exclusive r igh ts to a wreck. However, the cour ts have come to 
recognise the concept of "salvor in p o s s e s s i o n a c c e p t i n g that i t 
is only fa i r tha t a team which has commenced salvage should be 
allowed to continue without interference. The best, if not the 
only, way of establ ishing possession seems to be to recover 
something from the site and declare i t to the local Receiver of 
Wreck... Without having recovered something and declared i t , the 
cour ts are unl ikely to accept that possession has been 
established... I f another group does at tempt to in ter fere af ter 
these steps have been taken, then you can approach the courts 
f o r an in junct ion to stop them...".i°^ 

The essential e r ro r made by Muckelroy was the emphasis he placed on 

the recovery of material and the suggestion t ha t th is was the decisive 

factor in establ ishing r igh ts as a salvor in possession. He fai ls to 

mention the need for such a salvor to take cont inu ing action to exploit 

the wreck, even i f such action only takes place dur ing the d iv ing 

seasons.^(^ Muckelroy's words suggest tha t the f i r s t person or group 

tha t declares material to a receiver becomes the salvor in possession 

and remains so even af ter the i r act iv i t ies on t h e wreck have long since 

ceased. 

The DNH and DTp, in liaison with the JNARC, are cu r ren t l y prepar ing 

"A Note on Wreck Laws" which i t is hoped will dispel th is and other 

myths sur round ing the MSA 1894 Part IX. 
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2. Recognition of Ownership Rights 

I t is arguable tha t the MSA 1894 leads to the neglect of objects 

while ownership is being established. Although s.518 requires f inders t o 

"de l iver" wreck to the receiver, i t has been t he practice of receivers 

fo r many years to allow the f inder to look a f te r the object dur ing the 

one year ownership claim period and to pay f o r so doing. I t is arguable 

tha t the f inder (or any inst i tu t ion car ing fo r the material on the 

f inder ' s behalf) may feel hesitant about invest ing resources in the care 

of the object i f i t may be taken away from them at the end of the one 

year period. The D ip has countered th is argument by saying that 

f inders have l i t t le need to worry about ownership claims. In practice 

very few are made and in most cases the f i nd wil l be re turned to the 

f i nder in lieu of a salvage reward. Nonetheless, i t is clear tha t the 

one year claim period does make f inders feel uneasy and th is may lead 

to the neglect of objects dur ing th is period. I t also appears that 

issues relat ing to entit lement may be lef t unresolved af ter the one 

year period. "Cases can l inger fo r years where there are unresolved 

questions, fo r example about ownership or payment of salvage and 

receivers' e x p e n s e s " . W h e n the reference here to unresolved 

questions of ownership was queried, Mr. Bur r of the Marine Directorate, 

DTp, explainedi i i that ownership claims should be established wi th in the 

one year period according to the MSA 1894 s.521, but tha t occasionally 

longer had been allowed. Most of the unresolved questions, however, 

appear to relate to payment of salvage or receivers ' expenses. 

3. Crown Rights to Unclaimed Wreck 

Under the MSA 1894, the Crown has a r i g h t to unclaimed wreck, but 

at present, in the case of histor ic wreck, the Crown ef fect ive ly 

" fo r fe i ts " th is r i gh t to the f inder . The reason f o r th is policy was 
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probably tha t there had been cr i t ic ism that the Crown had previously 

benefit ted from the sale of cu l tura l ly s ign i f icant material. 

Unfor tunately, the present system - as pointed ou t above^^^ - is in 

many cases no more advantageous to the histor ical and archaeological 

interests than the old system. Instead of f o r fe i t i ng its r igh ts to the 

f inder , the Crown should exercise i ts r igh ts posi t ively in the Interests 

of the cul tural heritage. This could be done, f o r example, by claiming 

the material and del iver ing It in to the care of a national museum. 

4. Archaeological Evaluation of Finds 

Under the MSA 1894, f i nds are reported to the receiver who will 

usually be a Customs of f icer wi th no archaeological knowledge. I f the 

f ind is clearly of archaeological interest then the receiver (or the DTp) 

may contact an archaeological body in o rder t ha t the f ind can be 

examined and ident i f ied. However, i f th is is done i t is on the in i t ia t ive 

of the indiv idual receiver or of the DTp of f ic ia l . There is no legal 

requirement tha t such contact be made. In many cases, f i nds of 

archaeological signif icance may not be readily ident i f iable as such 

anyway when they are retr ieved from the sea, and may well be re turned 

to the f inder wi thout the i r t r u e signif icance being appreciated or 

recorded."3 The MSA 1894 provides fo r the appointment of receivers 

from among of f icers of the Customs or Coastguard or Inland Revenue or , 

where i t appears to be more convenient, any o the r person.^w 

Therefore, i t seems tha t there would not have to be legislat ive 

amendment In order to appoint a local museum o r other body or person 

with archaeological expert ise as a receiver. Nonetheless, i f such a 

change was made, the DTp's limited interest in t h i s f ie ld would be 

f u r t h e r weakened. At present the Department's general marine 

responsibi l i t ies necessitate dealing with HM Customs and Excise on a 

regular basis; they do not requ i re i t to deal w i th , fo r example, local 
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museums. Furthermore, th is idea has been recent ly dismissed in the 

D ip ' s July 1992 d r a f t proposals fo r changes to the receiver s e r v i c e / i s 

5. Administrat ion bv the DTP 

A f u r t h e r drawback of the MSA 1894 provis ions from an 

archaeological point of view is that they are administered by the DTp. 

The DTp is responsible fo r an aspect of h is tor ic wreck administration 

and yet th is is completely at odds with i ts pr imary funct ions in the 

sh ipping and navigation f ie ld. Although the Department has made some 

attempts to administer the MSA 1894 in the in terests of h istor ic wreck, 

fo r example by waiving the receivers' r i gh t to take material into thei r 

possession, there are l imits upon the wi l l ingness of the DTp to so act. 

I t does not have a duty to act in th is regard and, fur thermore, on 

occasions such interests may conf l ict with i ts own. For example, a du ty 

to repor t f inds is seen by archaeologists to be an essential 
! 

p r e r e q u i ^ e of a good protect ive regime and such a duty exists in the 

MSA 1894. However, th is duty must be enforced in order to be useful 

but the DTp does not see i ts role as being to enforce the du ty for the 

du ty ' s sake. Instead It believes that i t should only use i ts 

enforcement powers to protect the r igh ts of owners and salvors and 

then only when such owners or salvors express an interest in (and are 

wi l l ing to pay fo r ) enforcement. Furthermore, the DTp is unl ikely to be 

enthusiast ic about mounting an enforcement campaign because i t would 

then have to deal with the large increase in repor ts tha t would be 

brought about. Once the receivers' dut ies are undertaken centra l ly by 

one off ic ial , th is would be impractical anyway, 

A f u r t he r important drawback to the administrat ion of th is 

legislation by the DTp is that the Department is unl ikely to push for 

revision of the legislation purely in the in terests of h istor ic wreck 

2 - 2 2 



since th is is not par t of i ts pr imary remitJ^® There are a number of 

defects in the MSA 1894 relat ing to i ts appl icat ion to historic wreck 

which could be overcome by legislative amendment, e.g. the one year 

ownership claim period could be reduced, but i t is clear that the DTp is 

not interested in reforming the legislation to improve Its operation in 

th is respect.•'•'7 

Until 1 Apr i l 1991 the DTp was responsible f o r all aspects of 

h istor ic wreck, inc luding the operation of the PWA 1973. At that time 

i ts responsibi l i ty f o r the PWA 1973 was t rans fe r red to the DOE (and 

since then to the DNH)^^^ and th is t rans fe r h igh l igh ts the 

i nap propr lateness of provisions relat ing to h is tor ic wreck being applied 

by a department whose main concern is t ranspor t . There is clearly an 

inherent conf l ict between the interests of the DTp and the interests of 

archaeology. While the MSA 1894 provisions cont inue to apply to 

histor ic wreck, th is conf l ic t is l ikely to cont inue and the position will 

remain unsat isfactory. 

CONCLUSION 

In summary, al though the DTp has t r ied to exercise an enlightened 

policy in administer ing Part IX of the MSA 1894 in order to provide fo r 

the interests of h istor ic wreck, the system has v i r t ua l l y collapsed. 

The Department's pract ices in respect of enforcement and salvage 

rewards actually seem to have led to a si tuat ion where a t i n y 

proport ion of material recovered from the sea is actual ly reported. 

Nonetheless, a repor t ing system is v i ta l to any protect ive regime for 

marine archaeology. I t provides information about f inds which would 

otherwise be lost to common knowledge. 

The MSA 1894 Part IX was designed to p ro tec t the in terests of 

salvors, owners and the Crown. While these in terests take precedence, 
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i t cannot provide appropr iate protect ion for the cul tural heritage. I t 

is par t icu lar ly inv id ious that i t applies to material from sites 

designated under the PWA 1973, which are the most important historical 

and archaeological sites known in UK waters. Furthermore, the MSA 1894 

provisions are ant iquated, a fact recognised by the government'"''® and 

no longer required fo r the purposes fo r which they were designed. 

Instead, a system of report ing, handling and disposal is required that is 

specif ically designed to deal with archaeological material. Moreover, i t 

should be a system which applies not j u s t to wreck, but to recoveries 

from other submerged sites, since there is no val id archaeological 

reason to d is t inguish the two. 120 
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NOTES 

1. P. Marsden, The Wreck of the Amsterdam op. ci t . An example of the 
t y p e of inc ident tha t the law was framed to cont ro l arose in respect o f 
t he Dutch East Indiaman, Amsterdam, tha t foundered on the south coast 
of England in 1749. Troops sent to guard the vessel were unable to 
reach the scene unt i l one low t ide had passed and, with the coming of 
low water, a contemporary account estimated t h a t 1,000 people were on 
the beach, many armed wi th long poles and hooks t o assist t he i r 
"w reck ing " operat ions. Marsden, The Wreck of the Amsterdam, OP. c i t . 

2. For the meaning of these terms, see Chapter One, In t roduc t ion . 

3. MSA 1894, s.510(1). 

4. "Wreccum mar is" : see Chapter One, I n t r oduc t i on and B.I. , above. 

5. "Adventurae mar is" : see Chapter One, I n t r oduc t i on and B.1., above. 

6. For detai ls, see general ly , Chapter Three.-

7. Unless otherwise stated, information re la t ing to pract ice has been 
obtained t h r o u g h in te rv iews and personal communications wi th DTp 
of f ic ia ls between 1985 and 1992. 

8. Similar serv ices exist in o ther countr ies, f o r example in New Zealand, 
Austra l ia, Canada, South Afr ica, I re land, Guernsey, Norway and France. 

9. The Secretary of State fo r Transpor t . The admin is t ra t ion of the 
Act, along with all o ther sh ipp ing func t ions , was t r ans fe r red f rom the 
Secretary of State f o r Trade to the Secretary o f State fo r T ranspor t 
in 1983 (SI 1983, No. 1127). I n pract ice, the Marine Directorate remained 
in the same of f ices and wi th the same o f f i c ia ls and there fore , t he 
change was nominal on ly . 

10. MSA 1894 S.566. I n remote par ts of the Highlands and Is lands of 
Scotland " i t appears to the Secretary of State to be more convenient" 
to appoint members of the local community as Civ i l ian Deputy Receivers, 
the appointment o f ten runn ing in a pa r t i cu la r fami ly . Such receivers 
are rare ly requ i red to exercise the i r powers, bu t t he DTp pays them a 
small reta iner of between -klO and -t30 per year . 

11. See B., below. 

12. In addi t ion to all o ther r i gh t s and remedies fo r recovery of 
expenses and fees, the receiver has the same r i g h t s and remedies as 
has a sa lvor in respect of salvage owing (see s.547). Disputes as to 
the amount of a rece iver 's fees and expenses must be determined by the 
Secretary of State whose decision is f inal . 

13. Merchant Sh ipp ing (Fees) Regulations 1990 (S I 1990, No.555) (now 
replaced by SI 1991,No.784). Such fees were paid in to the Exchequer: 
Merchant Shipp ing (Mercant i le Marine Fund) Act 1898, s.1(1)(a). 

14. Merchant Sh ipp ing (Fees) Regulations 1991 (SI 1991^ No.784). 

15. Let ter to C ran ley Onslow M.P. dated 15 Augus t 1988. 

16. Merchant Sh ipp ing (Mercant i le Marine Fund) Act 1898, s.1 (1 ) (b) . 

17. A. Bu r r of the Marine Directorate, DTp, at a meeting In Apr i l 1991. 
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18. Al though th i s section has no d i rec t re levance to h is tor ic wrecl<, i t 
has been included because i t i l lus t ra tes the background to the 
repo r t i ng , handl ing and disposal prov is ions and also for the sake of 
completeness. 

19. MSA 1894 ss. 511-517, 

20. 8.511(1). 

21. s.512(b). 

22. s.514(2). 

23. s.514(2). The receiver and any person ac t i ng under his orders a re 
immune f rom l iab i l i ty f o r any i n j u r y or loss o f l i fe sustained in 
consequence of the lawful execution of t he i r du t i es o r o rders (s.514(3)). 

24. See f u r t h e r . Chapter One, B.I. , above. 

25. Some of the powers are no longer used, e.g. holding pre l iminary 
inqu i r ies in to wrecks (s.517) and fo rc ib l y suppress ing p lunder and 
d isorder (s.514). However, the power to " take command of all persons 
present " at a wreck (s.511) may be used to res t ra in Journal ists and 
o ther cur ious bys tanders : personal communication wi th A. B u r r , Marine 
Directorate, DTp, 29 Apr i l 1991. 

26. The Times, 4 January 1983. 

27. For a discussion of the inc ident and the sanct ions, both c iv i l and 
cr iminal , tha t can be b rough t to bear in such a case, see Goddard, ggu 
c i t . 

28. Merchant Sh ipp ing Act 1906, s.72. See d iscussion of The Lusitania 
[1986] QB 384 in Chapter One, B.2., above. 

29. A receiver is author ised to take wreck by fo rce f rom a person 
re fus ing to del iver i t to h im/her (s.519(3)). I f a receiver suspects or 
receives informat ion tha t wreck is un lawfu l ly in the possession of 
someone, he/she may apply to a Just ice of the Peace fo r a search 
war ran t and the receiver may then enter any place to search fo r , seize 
and detain any wreck found there ($.537(1)) (see f u r t h e r A.5., below). I f 
wreck is seized in consequence of informat ion g iven by an in former, t he 
in former is ent i t led, by way of salvage, to a sum not exceeding -L5 
(S.537(2)). 

30. s.520(a). 

31. See Chapter One, A.3., above. 

32. Inc lud ing a successor in t i t l e to the o r ig ina l owner : see Chapter 
One, A., above. 

33. See A.4., below. 

34. 8.521(1). N.B. The fees have now been waived, see A.1., above. In 
cer ta in cases a receiver may make immediate sale of any wreck in 
h i s / he r custody, e.g. where i ts value is small, where i t is damaged or 
per ishable o r i ts value is insu f f i c ien t to pay f o r warehousing (s.522). 
The sale proceeds are then held by the rece iver sub jec t to t he same 
claims and l iabi l i t ies as the wrecked p rope r t y . 

35. On Crown r i g h t s to wreck, see f u r t h e r . Chapter One, B., above. 

36. MSA 1894 S.523. See f u r t h e r . Chapter One, B., above. The Secretary 
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of s ta te has power (s.528(1)) to purchase for and on behalf o f the Crown 
any r i g h t s to wreck possessed by any o ther person. The purpose of 
t h i s prov is ion Is somewhat obscure, but one suggest ion is tha t i t could 
mean the buy ing back of the r i gh t s granted by the Crown to lords of 
the manor. However, the DTp has no record o f t h i s ever happening. 

37. S.524. The DTp maintains records of such r i g h t s which i t relies on 
i f a claim is made. In 1991 the DTp was deal ing wi th a claim to manorial 
r i gh ts , bu t the detai ls remain conf ident ia l . 

38. s.524. On de l ivery of the wreck o r payment of the proceeds, the 
receiver is d ischarged f rom all l iab i l i ty , but de l i ve r y does not p re jud ice 
any quest ion raised by t h i r d par t ies concern ing the r i gh t or t i t l e to 
the wreck (s.527). Presumably t h i s prov is ion means tha t the receiver is 
d ischarged from all l iab i l i ty in respect of w rong fu l de l ivery , but a 
person who has a r i g h t to the wreck does not automatical ly lose such 
r i g h t s upon de l ivery to another and would be able to claim the goods. 
However, any such claim must be made wi th in t h e s ta tu to ry one year 
per iod, otherwise i t will be t ime-bar red . 

39. S.525. 

40. See DTp, Histor ic Wrecks: Guidance Note, December 1986. See 
f u r t h e r . Chapter Five, C.4., below. 

41. In pract ice, these proceeds are paid in to t h e Exchequer. Provision 
is made f o r d isputes as to t i t l e to unclaimed wreck to be determined 
summari ly by a county cou r t hav ing Admira l ty j u r i sd i c t i on or proceedings 
may be b rough t in any o ther cour t hav ing such ju r i sd i c t i on . 

42. See Appendix 4. 

43. See example WRE 5 in Appendix 4, which has a space fo r a "d ro i t 
number" . 

44. See f u r t h e r Chapter One, In t roduc t ion and B., above. 

45. However, apparent ly no check is under taken as to whether all such 
repor ts to receivers are actual ly passed on to t he Department. 

46. The MSA 1894 i tsel f does not requ i re rece ivers to obtain the 
Department 's permission before disposing of f i n d s . 

47. For detai ls, see general ly . Chapter Three below. 

48. Problems were caused by th i s in the past, see Chapter Three, A., 
below. 

49. Thus g iv ing the receiver cons t ruc t i ve possession of the wreck. 

50. I t appears tha t the Danes are not p u r s u i n g t he i r claim since they 
have come to an agreement wi th the f i nde r of t h e wreck fo r a j o i n t 
su rvey and excavation pro jec t . 

51. The receiver is not obl iged to sell to the h ighes t b idder : DTp, 
Histor ic Wrecks: Guidance Note. December 1986. However, present 
pract ice is to dispose of material in such a way as to produce a 
reasonable amount f o r salvage. 

52. In one case an in f la table d inghy was sold to a local scout group. 

53. The wreck was valued as found, i.e. before c leaning and conservat ion 
t reatment , and f o r th i s reason qu i te a lot of h i s to r i c wreck was of no 
commercial value. 
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54. The DTp j us t i f i ed th i s pract ice by say ing t ha t i t saved the cost o f 
valuat ion and allowed agreement to be reached easi ly. The valuation 
would have been sub jec t to the approval of t he DTp, 

55. WH Lane handled several sales of items f rom HMS Association, see 
Chapter Three, A., below. 

56. There are o ther fac to rs which have also hampered and discouraged 
museums f rom tak ing an act ive in terest in underwater archaeology: see 
Chapter Six, C.2., below. 

57. P. Marsden, "Archaeology at Sea" [1972] 46 Ant iqu i ty 198. 

58. With the exception of gold and s i l ve r coins, see A.4., below. 

59. As to salvage, see A.4., below. 

60. Cf. the sale of items f rom the designated wreck HMS Inv inc ib le , see 
Chapter Three, D,, below. 

61. MSA 1894 s.546. 

62. Provision is made fo r the determinat ion o f salvage d isputes (ss. 555 
and 556) in any cou r t hav ing Admiral ty j u r i s d i c t i o n (s.547). Where a 
d ispute as to salvage arises, on the appl icat ion of e i ther pa r t y the 
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CHAPTER THREE: SPECIFIC WRECKS LEGISLATION 

INTRODUCTION 

There are two statutes in the UK which relate specif ically to 

wrecks. The f i r s t is the Protection of Wrecks Act 1973 (PWA 1973), one 

of the main aims of which is to protect wrecks of cul tural significance.^ 

The second is the Protection of Mil i tary Remains Act 1986 (PMRA 1986), 

which was enacted mainly fo r the purpose of protect ing human remains on 

board certain wrecks, but which may ind i rec t ly a f ford a mechanism of 

protection to wrecks of historical interest.^ 

A. THE THREAT TO HISTORIC WRECKS 

In the late 1960s and early 1970s great ly Improved d iv ing equipment 

became available which led to the growth of aqualung d iv ing as a popular 

sport . The soaring membership of the Br i t ish Sub Aqua Club reflected 

th is growth: in 1965 i ts membership was 6,800; in 1971 It was 

approximately 15,000.3 Until th is time, i t was general ly considered 

impossible tha t h istor ic wrecks could su rv i ve the r igours of Br i t ish 

waters,^ but the growth in underwater explorat ion brought about the 

discovery of numerous wrecks. Suddenly, vessels of immense historical 

importance were at r isk from ignorant and indiscr iminate loot ing. 

Treasure seekers and souvenir hunters were interested only in items of 

commercial value or in t rophies fo r the mantlepiece. In the i r wake they 

were destroy ing irreplaceable "t ime-capsules" o f information about early 

ship design and the social and economic l i fe o f the period.^ 
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The provisions of the MSA 1894 were found to be unsuitable to 

deal with the peculiar problems of increasing publ ic access to historic 

wrecl<s.® There were two par t icu lar areas of concern. First , there was 

the control of access i tself . The pre-1973 law imposed no restr ic t ions 

on the freedom of salvors to recover what they could using whatever 

methods they chose from a vessel on the seabed provided the s ta tu tory 

procedure as to repor t ing and disposal was followed and the r ights of 

other salvors in possession of the wreck were observed.? Secondly, a t 

th is time the Department of Trade and I ndus t r y (DTI)® apparent ly 

maintained an increasingly r ig id control over the fate of h istor ic wrecks 

and was perhaps over-zealous in i ts endeavours to follow the letter of 

the law. Despite having no special faci l i t ies f o r the preservat ion of 

histor ic artefacts, such items were taken into the custody of the 

receiver and, whi lst there, dried out, sp l i t open, corroded and 

disintegrated. 10 As salvors could only expect to receive 25% to 50% of 

the value of f inds as reward, the f inds declared to the receiver 

seemed, not su rp r i s ing l y , to be only a small propor t ion of what was 

actually f o u n d . S a l v o r s were not obliged to keep records of what 

they found or where they found i t and there was no control over the 

disposal of ar tefacts to prevent objects of great historical and public 

interest being sold o f f indiscr iminately. The on ly record made of the 

thousands of items salvaged in 1966-68 from HMS Association and HMS 

Romnev%! was the auctioneer's c a t a l o g u e . M u s e u m s had no p r io r 

knowledge of what was being found and, in any event, lacked the 

resources to take on responsibi l i ty fo r h istor ic wreck material. As few 

ancient ships had been discovered in Br i t ish waters unt i l t h i s time, they 

were not considered "a s igni f icant class of h is tor ic monument". 

A catalyst in ef fect ing change was the p l i gh t of the wreck of HMS 

Association. The Association had formed par t o f a f leet of Br i t i sh 

warships re tu rn ing home in 1707 from a successful campaign In the 

Mediterranean when she s t ruck rocks near the Sci l ly Isles and sank. 
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The vessel was ca r r y i ng a large quant i t y of gold and s i lver coins. 

Legal t i t l e to the remains of the Association and the rest of the fleet 

presumably cont inued to rest with the Crown,is who issued contracts t o 

salve to th ree competing teams. In 1967 the wreck site was discovered, 

the MOD released news of the f i nd to the Press and the discovery 

b rough t to the area amateur and professional d i ve rs from all over 

Br i ta in and abroad .^ The Times newspaper called the wreck "a lung 

d ive rs ' K lond ike " , " with as many as f i ve d i f f e r e n t teams d iv ing on the 

si te at any one tlme.^^ The naval team tha t had located the 

Association said tha t the si te had become almost unrecognisable as a 

resul t of d i ve rs using explosives.^s The extent of the damage and 

loot ing was such tha t , when the PWA 1973 came into force, the 

Association s i te "was not considered worth protecting".20 

The Association was not the only impor tant h is tor ic wreck being 

exploited and fough t over at th i s time. Others included her companion 

ship HMS Romnev: the Dutch East Indiamen Hollandia.^^ de Le i fde^ and 

Amsterdam;23 and the wreck of the Mary, a yach t belonging to Charles 

11.24 There were stor ies o f : -

"underwater f i gh t i ng , of the sabotaging o f r iva l g roups ' equipment, 
of the uncontro l led use of explosives to ' loosen up' wrecks and in 
one instance i n j u r i n g a d iver , of a shoot ing inc ident , of powered 
boats weaving about dangerously over a wreck as d ive rs [were] 
sur fac ing , of the disappearance of s i l ve r coins and bronze 
cannons f rom wrecks, and of t he i r being secret ly b rough t ashore 
at secluded areas of coastline, and even of cannons being hidden 
In coffins".25 

I t was these events which in 1973 insp i red a Pr ivate Member's Bill 

to be laid before Parliament, in t roduced by Ia in Sproat M.P., wi th the 

intent ion of p rov id ing an inter im measure of pro tec t ion f o r h is tor ic 

wrecks while a comprehensive review of the wreck prov is ions in the MSA 

1894 was tak ing place.28 i n fact , i t appears t h a t the Bill was only 

given Parl iamentary time because i t contained a prov is ion p roh ib i t i ng 

in ter ference wi th cer ta in dangerous wrecks.2? The Bi l l 's sole aim in 
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respect of h istor ic wrecks was to control salvage operations on certain 

sites of special importance and to secure the protect ion of these 

wrecks from unauthorised in ter ference.^ I t was recognised that there 

was a need to have only one salvor on each si te, who would be required 

to make a proper archaeological excavation and to record and report all 

f inds so that as much historical information could be gained as possible. 

The intent ion was also expressed^* of establ ishing a reputable advisory 

board to advise the Minister on the designation of sites and also on 

the issue of licences. I t was acknowledged tha t the owner or salvor in 

possession had the pr ior claim to any wreck and should be given the 

oppor tun i ty to excavate the wreck provided he/she could meet the 

requirements fo r a licence.so The d i f f i cu l t y of enforcement was 

appreciated but i t was fe l t that the vigi lance o f the local receivers, 

d iv ing f r a te rn i t y and local community would prov ide a reliable safeguard. 

The provis ions of the Bill relat ing to histor ic wreck were the result of 

discussions with the Council fo r Nautical Archaeology,^^ the Br i t ish Sub 

Aqua Club and representat ives of commercial salvors, and apparent ly 

were "general ly acceptable" to them all.^z In any event, the Bill met 

with a smooth passage th rough Parliament. 

B. PROTECTION OF WRECKS ACT 1973: THE PROVISIONS33 

Section 1(1) of the PWA 1973 provides t h a t : -

" I f the Secretary of State^^ is satisf ied w i th respect to any 
site in United Kingdom waters [i.e. t e r r i t o r i a l waters^^] tha t -
(a) i t is, o r may prove to be, the site of a vessel l y ing wrecked 
on or in the seabed^# and 
(b) on account of the historical, archaeological or a r t i s t i c 
importance of the vessel, or of any ob jec ts contained or formerly 
contained in i t . . . the si te ought to be protected from unauthorised 
inter ference, 
he may by o rder designate an area around the si te as a 
rest r ic ted area". 

I t should be noted that the designated area is not a prohib i ted area,^ 

simply a rest r ic ted one. The extent of the res t r i c ted area is whatever 
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the Secretary of State th inks appropr iate to ensure protection for the 

wreck and to faci l i tate enforcement.3® A person commits an of fence^ 

i f , wi th in a rest r ic ted area, he/she does any of the following without 

the author i ty of a licence granted by the Secretary of State:'® 

( i) tampers with, damages or removes wreck ly ing on or in the 
seabed; 
( i i ) carr ies out d iv ing or salvage operat ions to explore such 
wrecks o r to remove former contents, or uses d iv ing or salvage 
equipment; 
( i i i ) deposits, so as to fall and lie abandoned on the seabed, 
anyth ing which, i f i t were to fal l on the wreck site would wholly 
or par t ly obl i terate the site or obs t ruc t access to It, or damage 
the wreck. 

For example, i t would be lawful to tow a dumb barge fu l l of dredged-up 

mud th rough the rest r ic ted area, but an of fence to dump the mud. 

Someone who causes or permits any of the above to be done by others 

without the author i ty of a licence also commits an offence.^'' This 

provision prevents someone d i rect ing such operat ions at arm's length 

and also discourages connivance or collusion in unauthorised act ivi t ies 

by, fo r example, the owners of salvage vessels and equipment. No 

offence is committed where a person breaches the provis ions in the 

course of an emergency; or in exercising s ta tu to ry funct ions, fo r 

example those imposed upon Tr in i t y House or a Harbour Conservancy 

B o a r d o r out of necessity due to bad weather o r navigational 

hazards/G 

The Secretary of State must consult with such persons as he/she 

considers appropr iate before making a designation order , but th is 

consultation may be dispensed with in a case o f u r g e n c y / * This may 

occur, as in the case of HMS Association, i f d isorder follows the 

discovery of an histor ic wreck with contents o f commercial value, or a 

si te becomes a ta rge t fo r looters. 

Licences must be in wr i t ing and will be granted only to persons 

who appear to the Secretary of State to be competent and proper ly 
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equipped to ca r ry out salvage operations in a manner appropriate to 

the importance of the wreck in question.'*® Licences will also be 

granted to those having any other legitimate reason for requ i r ing a 

licence, fo r example, to tend submarine cables o r raise lobster pots.^ 

A licence may be granted subject to condit ions or restr ict ions, or may 

be var ied or revoked by the Secretary of State upon giv ing at least 

one week's notice to the licensee.*^ The Secretary of State will revoke 

any such order where he/she is of the opinion tha t there never has 

been, or is no longer, any wreck in the area requ i r i ng protection.*® I t 

is an offence for any person to obst ruc t , or cause or permit the 

obstruct ion of, a licensee in ca r ry ing out author ised d iv ing or salvage 

operations. 49 

A person gu i l ty of an offence under these provis ions shall be 

liable on summary convict ion to a maximum f ine of £2,000,®° or on 

convict ion on indictment to an unlimited fine.^i 

The PWA 1973 applies in England, Scotland, Wales and Northern 

Ireland.52 

C. PROTECTION OF WRECKS ACT 1973: THE PRACTICE53 

In order to understand the protect ion a f forded to h is tor ic wreck 

by the PWA 1973, i t is necessary to consider how the provis ions are 

applied in practice. 

Until Apr i l 1991 the PWA 1973 was administered by a s ingle off ic ial , 

together with two assistants, at the Marine Directorate, DTp. At that 

time, i ts administrat ion was t rans fe r red to the DOE Heritage Sponsorship 

Division. In Apr i l 1992, a f u r t h e r t rans fer took place, th is t ime to the 

Department of National Heritage (DNH) in relat ion to E n g l a n d , ® ^ Historic 
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Scotland in relation to Scottish waters, Cadw in relation to Welsh 

waters, and the DOE (Northern I re land) in relat ion to Northern Ireland. 

The var ious t rans fe rs have resulted in the monitor ing of the practice 

outl ined In th is chapter, which was init iated by the DTp. However, as 

yet there have been no s igni f icant changes.®® 

1. Advisory Committee on Historic Wreck Sites 

In the Parliamentary Debates on the Protection of Wrecks Bill the 

view was expressed®® that i t would be necessary to establish a 

reputable advisory board to guide and advise the Department. Such a 

body has been appointed by the Secretary of State to give expert 

advice on the selection of si tes for designation and on the issuing of 

licences. I t s Chairman is cu r ren t l y Basil Green hi II, former Director of 

the National Maritime Museum, who was appointed in 1986.®^ The 

Committee is not a s ta tutory body; It is in fact a "quango".®® I t s 

members are appointed fo r an indef in i te period by the Secretary of 

State upon the advice of the Chairman. They are paid no fees but are 

ent i t led to expenses. The leader of the Archaeological Diving Unit 

(ADU)59 attends meetings in order to repor t on the Unit 's act iv i t ies and 

to make recommendations on designations and t he issue of licences, but 

does not take par t in decision-making. The Committee meets three times 

a year, in March, July and December, bu t ex t raord inary meetings are 

called where necessary.®® The number of meetings has been found by 

the Committee to be quite adequate and members do, in any event, 

communicate regular ly by telephone when they have business to deal 

with. Committee membership includes members of the Museums Service, 

the Committee on Nautical Archaeology, the Hydrographic Section of the 

Royal Navy, the Br i t ish Sub Aqua Club, English Heritage, commercial 

salvage interests and active marine archaeologists. However, membership 

is ad hominem: the members do not represent the bodies to which they 
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belong, but rather are appointed as indiv iduals by the Secretary of 

State. As a resul t , a number of inst i tu t ions and societies involved 

closely with the discipl ine are not represented, fo r example, the 

National Maritime Museum and the Nautical Archaeology Society. 

There has been considerable cr i t ic ism of t he composition of the 

Advisory Committee, which appears to lack the respect of much of the 

archaeological community. One of the central cr i t ic isms Is tha t several 

licensees and archaeological advisers of licenced sites®^ are members 

and, therefore, at times may be faced with a conf l ic t of interests. 

According to Dean,®^ standards on one member's si te are part icular ly 

poor and yet the member apparent ly remains at meetings when the site 

is being discussed. In 1988, the Chairman of the Advisory Committee was 

said to be "well aware of the potential r isk of a conf l ict of interests 

but was conf ident that with good sense these [s ic ] could be avoided".ss 

He apparent ly said tha t he would have no hesitation in asking members 

of the Committee to withdraw dur ing discussions of licences in which 

they had an i n t e r e s t / * The DTp used to argue that the reason for 

licensees and advisers being present on the Advisory Committee was 

that the number of marine archaeologists in the UK was limited and 

therefore most of them would have an act ive involvement with at least 

one of the designated sites. According to Dean, however, t h i s is no 

longer really the case since there are over 100 qual i f ied marine 

archaeologists in the count ry . The ad hominen membership, and the fact 

that members are appointed fo r an indef in i te per iod, have also been the 

subject of cr i t ic ism and i t is evident tha t appl icat ions by o ther 

interested part ies to become members have been refused. For example, 

an o f fe r was made in 1988 by the Association o f County Archaeological 

Off icers to send a representat ive to meetings and also to prov ide the 

Advisory Committee with information on o f fshore sites. The Association 

argued that i t was not possible to assess the importance of sites 

wi thout having knowledge of the available resource. I t fe l t tha t i t 
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would be able to provide such knowledge th rough the information 

available in the County Sites and Monuments R e c o r d s . ® ^ However, the 

o f fe r was f i rmly rejected by the DTp. In a le t ter to the Association 

dated 22 February 1988, Mr. Margetts, then Secretary of the Advisory 

Committee, stated 

"The Act does not apply to anyth ing other than the wrecks of 
ships which Is a subject in which the exist ing members of the 
Committee are well versed and therefore I do not th ink i t 
necessary to take up your offer."®® 

A f u r t h e r cr i t ic ism of the workings of the Adv isory Committee is that 

i ts business is conducted in confidence and i ts minutes are therefore 

confidential. This has led to complaints that t he Committee is 

"secret ive". Undoubtedly some information must remain confidential, bu t 

i t seems l ikely tha t an annual repor t of i ts business could be published 

without any harm being done. The informal, non-s ta tu to ry , status of the 

Committee has af forded i t useful f lex ib i l i ty at times,®^ but has also led 

to some questionable practices. For example, no quorum is required f o r 

any meeting and business is f requent ly carr ied out by telephone. 

The DNH is cu r ren t l y under tak ing a review of the Advisory 

Committee's membership. However, i t appears to believe tha t the 

membership works well and has gained much useful experience. 

Nonetheless, i t appears to be open to suggest ions as to new members. 

A comparison can be drawn with an adv isory committee established 

by the Historic Shipwreck Act 1981 in the State of Victoria, Australia. 

The membership, organisat ion and funct ions of both committees are very 

similar, but in Victor ia these factors are s t r i c t l y governed by the 

legislation. Whether i t would actually be desirable fo r the UK's 

Advisory Committee on Historic Wreck Sites to be closely regulated by 

statute is un l ike ly , but i t might induce greater external confidence if 

i ts membership was laid down by statute. I t would cer ta in ly be 
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preferable i f the membership was representat ive and reviewed on a 

regular basis, and also if some form of repor t o r minutes of i ts 

business was produced. 

2. Archaeological Diving Unit 

One cr i t ic ism for a long time levelled at t he system of historic 

wreck administrat ion was the absence of fu l l - t ime archaeological 

expert ise in the DTp. The Advisory Committee consists of members who 

are employed fu l l - t ime elsewhere and who meet together only three or 

four times a year to consider applications fo r designation and licences. 

Unti l 1986 the Committee had to rely completely on the information 

submitted by the appl icant for a designation o rde r o r a licence and, 

provided i t appeared sound, the application was granted. Recognising 

th is weakness in the system, and as the resul t of a pr ivate in i t iat ive 

by archaeologists, the DTp put out to tender a contract fo r the 

provision to the Advisory Committee of archaeological expert ise and 

s u p p o r t ® ^ and an agreement was made with the Scott ish Ins t i tu te of 

Maritime Studies at St. Andrews University.®® The or ig inal appointment 

was fo r f i ve years and began In Apr i l 1986. 

The ADU or ig ina l ly comprised one fu l l - t ime member, assisted by two 

other d ivers appointed fo r the d iv ing season, i.e. for approximately four 

months.™ Since 1990 the ADU has been allocated addit ional fund ing 

which has enabled i t to employ the two par t - t ime d ivers fu l l - t ime and to 

acquire f u r t h e r par t - t ime help. 

Af ter a t r ia l year, the DTp laid down formal guidel ines detai l ing 

the responsibi l i t ies of the ADU:̂ "" 

(i) To examine and assess the importance of specif ied sites so 
tha t informed decisions could be taken about designation. 
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( i i ) To assess work on designated sites, and to report to the 
Advisory Committee. 
( i i i ) To advise and assist licensees. 
( iv) To act as a sounding board fo r opinion on matters relating t o 
histor ic wreck sites. 
(v) To repor t on i ts act iv i t ies as required. 

At the beginning of each d iv ing season the ADU is given a work 

programme by the Advisory Committee. Increas ing ly , as the confidence of 

the Committee in the ADU has grown, the detai ls of the programme have 

been lef t to the ADU's discret ion. I t s pr imary role is to provide the 

Committee with an independent^ repor t on every application fo r 

designation and also on init ial applications fo r a licence (which usually 

accompany applications fo r designation). The purpose of the report is 

to assess thoroughly the qual i ty of the appl icat ion. The ADU's leader 

usually gives a verbal recommendation at Adv isory Committee meetings as 

to whether a designation should be made or l icence granted. A f u r t h e r 

funct ion of the ADU is to v is i t and assess the work on all exist ing 

sites, to consider progress, work ing standards and site problems. The 

length of v is i ts is at the discret ion of the ADU but has varied from 

one day to three weeks. I t took four seasons fo r the f i r s t round of 

v is i ts to licensed sites to be completed. 

I t seems that there is a var ied reaction by licensees to ADU 

vis i ts . Some are happy to benefit f rom i ts advice (al though i t is 

conceivable that they respond because they fear tha t i f they do not 

the i r licence may be revoked); others view them as inter lopers. Many 

licensees are by nature se l f - re l iant , not welcoming inter ference and, at 

times, there has been a clash of personalit ies. The DTp placed emphasis 

upon the advisory role of the team, encouraging licensees to use the 

team as advisers and the ADU to advise and assist. However, the ADU 

sees i tsel f pr imar i ly as an inspectorate, ra ther than an advisory 

service. Undoubtedly i t is a government inspectorate of licensed sites 

in all but name, no matter how much the DTp l iked to play th is aspect 

down. According to Dean, the at t i tude of licensees is "Here come the 
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men from the Min is t ry ! " and ADU personnel are viewed very much as 

inspectors. Pr imari ly, they ve r i f y the information supplied to the 

Advisory Committee by licensees. In i t ia l l y , the ADU was instructed not 

to tell licensees the contents of i ts reports. Now it does so on an 

informal basis. In i ts secondary role, i t is able to advise licensees 

who are then able to achieve higher standards of work,^^ although i t 

seems inevitable that those licensees who readi ly respond to advice wi l l 

already have good standards. Dean suggests t h a t non-archaeologists, in 

par t icu lar , are unl ikely to take up the advice prof fered. 

The ADU is f inanced out of the general departmental budget and 

th is means that fund ing is limited.'"' The ADU i tsel f would l ike to see 

i ts work expanded In order to include a t ra in ing and educational role, 

seabed surveys, recording and conservation of f inds. Unfortunately, 

time constraints caused by the need to complete the work programme fo r 

each season mean that e f fo r t can seldom be directed towards work 

outside the off ic ial schedule. Furthermore, an expanded role would 

requi re ext ra fund ing. In 1988 the ADU proposed to the DTp via the 

Advisory Committee that i ts work be expanded to include, in ter alia, the 

survey of a number of sample areas and the monitor ing of WRE 5s.™ 

The DTp refused to accept these proposals. However, since 1991 the ADU 

has been provided with fund ing to undertake some limited seabed survey 

work in o rder to locate and invest igate specif ic wreck sites. The 

information gathered is then used as a basis f o r decisions on whether 

or not to designate. 

The DTp was very satisf ied with the work of the ADU, which 

certain ly does appear to be fu l f i l l i ng the role f o r which i t was created. 

In the summer of 1990, in the middle of the d i v i n g season, the Scottish 

Ins t i tu te of Maritime Studies was told by the DTp to prepare i ts tender 

fo r the ADU contract , due to expire in Apri l 1991. I t was given only 

three weeks to submit the tender, which meant tha t the team had to 
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leave the f ie ld and re tu rn to St. Andrews. In the event, the Ins t i tu te 

submitted the only tender fo r the contract , bu t i t appears that the DTp 

considered the tender too high. The reason f o r th is may have been 

that i t included money f o r a new boat in order to undertake side-scan 

surveys, as the old boat was too small for th is purpose. Af ter 

protracted negotiations, the DTp agreed to cont ract with the Inst i tu te 

fo r a f u r t h e r year and in 1992, agam af ter competit ive tender, a 

f u r t h e r contract was made with St. Andrews fo r f i ve years. 

Now that St. Andrews has bui l t up considerable expertise in its 

role as the ADU, the continual requirement fo r shor t term contracts and 

competit ive tender ing appears to be the source of unnecessary 

uncerta inty and inconvenience. 

3. Designation 

During the Debates on the Bill, both Houses of Parliament were 

anxious that designation orders be rest r ic ted to sites of special 

i m p o r t a n c e . T h i s anxiety is perhaps understandable when one 

discovers tha t the number of wrecks, both modern and histor ic, around 

the shores of the UK may be as many as 200,000.^7 The DTI expressed 

an expectation that the number of sites would not exceed 24 in all;''® 

the present f i gu re is 37/^ Until 1989 the number had hovered at 

around the 30 mark. The recent increase appears to be the resul t of 

the ADU br ing ing sites to the attent ion of the Advisory Committee, 

rather than due to a concerted policy to increase the number.®' 

Until recently i t was the policy of the Adv isory Committee not to 

act ively look fo r wreck sites to designate, but ra ther to wait unt i l 

part ies ca r r y ing out, or interested in ca r r y ing out , a su rvey or 

excavation applied fo r designation. Cases where an appl icat ion was made 

31-13 



by someone who did not want to "worl<" the s i te were exceptional, 

al though in such instances the application was usually made with the co -

operation of the cu r ren t salvor.®^ The DTp recognised that some sites 

worthy of designation were not protected because divers, by thei r ve ry 

nature, were f ree-sp i r i ted and did not take k ind ly to the "hand of 

off icialdom". Designation of a si te necessarily rest r ic ted a licensee 

because of the condit ions imposed by the licence, but i t also afforded 

considerable advantages in that the licensee had exclusive r igh ts to 

"work" the site and need have no fear of in ter ference by competing 

salvors. This method of b r ing ing sites fo rward fo r consideration for 

designation was subject to cr i t ic ism. I t is unclear why cr i t i cs did not 

themselves recommend sites fo r designation, bu t th is may have been due 

to a misconception of what was required. 

With the creation of the ADD, th is policy was recognised to be 

unduly reactive and in the last two or three years the Advisory 

Committee, with the assistance of the ADU, has been tak ing a more 

active role by looking fo r sites fo r designation. Unfor tunate ly, limited 

resources mean that the ADU has l i t t le capacity to search fo r sites 

upon i ts own in i t iat ive. Dean has suggested tha t only a small 

proport ion of wrecks of potential archaeological importance have come 

to the attent ion of the Advisory Committee and tha t there is st i l l a 

marked reluctance on the par t of f inders of potent ia l ly important sites 

to apply fo r designation. However, increasingly sites are being 

recommended fo r designation by someone o ther than the f inder . 

Once an application fo r designation is made to the Department 

(such applications being made two or three t imes a year) i t Is passed to 

the ADU for a report . The importance of the s i te must be proved to 

the Advisory Committee's satisfaction and will be assessed according to 

the age of the wreck, i ts ident i ty ( i f known) and the qual i ty of 

artefacts found. In pract ice it seems that most appl icat ions are now 
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accepted fo r designation, presumably because appl icants have become 

aware of the Committee's requirements. 

Although there is no s ta tu tory du ty to do so, the Secretary of 

State's intent ion to designate a site used to be advert ised in the 

Department's journal and d iv ing magazines. I t was then realised that 

such an advert isement, in ident i fy ing the wreck and giv ing i ts co-

ordinates, was an open inv i tat ion to some d ivers to take advantage of 

the information before the wreck was designated. Also, al though a 

period of one month was allowed fo r object ions, none was ever received. 

For these reasons the Department ceased to adver t ise i ts intent ion to 

designate a site. 

In order to comply with the PWA 1973=2 g, number of bodies are 

apparent!y83 consulted before sites are designated, inc luding the 

Br i t ish Sub Aqua Club and other d iv ing interests, the Ministry of 

Agr icu l ture, Fisheries and Food (MAFF), the Coastguard Office, Harbour 

Author i t ies, T r i n i t y House, the Royal Navy Hydrographic Section at 

Taunton, the Crown Estates Commissioners (as e f fec t ive owners of the 

te r r i to r ia l seabed®^), English Heritage, the DOE Wildlife Division (in case 

of conf l ic t with Marine Nature R e s e r v e s ® ^ ) , Engl ish Nature®® and the 

Dumping®^ and Dredging®® sections of the DTp's Marine Directorate. 

Equivalent groups in Scotland and Wales are approached where 

appropr iate. The Salvage Association®^ is now consulted in the case of 

nineteenth and twent ieth century wrecks.®® 

A period of one month is allowed fo r representat ions but few are 

ever received, perhaps because the areas designated are re lat ively 

small. MAFF is sometimes interested in buoyage because i t is concerned 

to ensure that rest r ic ted areas are clearly and specif ical ly marked, 

presumably in the interests of f ishermen. In cases where the wreck 

site is close to the shoreline, notices are placed on the shore and 
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representat ions have been received as to the size of signs and their 

leg ib i l i ty from the sea-^i Occasionally, where an area is popular with 

amateur d ivers and there are lots of wrecks, both modern and historic, 

requests are made that the designated area be limited very t igh t l y so 

as not to unduly in ter fere with underwater act iv i t ies. Objections 

appear always to have been overcome and the re has never been a case 

where a proposed designation order has been abandoned because of 

representat ions received. 

In most cases, the length of time between the Advisory Committee's 

meeting to consider a proposal fo r designation and the coming into fo rce 

of the order is between e ight and ten weeks. Designation orders, made 

by Statutory Inst rument , ident i fy the site of t h e wreck and specify the 

extent of the restr ic ted area around it.^^ i t has been the practice to 

l imit the area as t i gh t l y as possible in order to encourage respect for 

the site by d ivers and to prevent conf l ic t wi th other interests. 

However, there has been at least one instance where a prosecution was 

abandoned because the witnesses could not say fo r certain tha t the 

d ivers were operat ing within the restr ic ted area. Designation orders 

are widely publ icised in the Press, inc luding the London Gazette, local 

newspapers and d ivers ' magazines. The Hydrographer of the Navy issues 

Notices to Mariners to mark designated sites on Admiralty char ts and in 

appropr iate cases the sites are marked with buoys by T r i n i t y House. Of 

course, such publ ic i ty , al though required to g ive notice of the 

rest r ic ted area, may actually lead unlicensed i n t r ude rs to a site. 

Sites could possibly be marked on the seabed by means of concrete 

blocks but , of course, th is would not provide, e.g. t rawlers and 

dredgers, wi th sat isfactory notice. 

The power of the Secretary of State to revoke designation 

orders^s has been used in nine instances, two f o r the reason tha t the 

site had been "worked out " . Five designations have been revoked and 
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redesignated because of an e r ro r in the or ig inal co-ordinates, despite 

the i r confirmation by the Hydrographer of the Navy.^ Co-ordinate 

e r ro rs have been a major headache for those t r y i n g to enforce the 

d e s i g n a t i o n s . A n o t h e r revocation was made because the wreck 

designated actually iay outside the, at tha t time, three mile ter r i tor ia l 

limit.38 The other order to be revoked related to a vessel which had 

or ig ina l ly been designated in 1974. The order was revoked in 1979 

because i t was thought that the si te had been worked out. Af ter a 

v is i t by the ADU and discussions with the or ig ina l licensee, the site 

was redesignated as there appeared to be considerable archaeological 

material lef t on the site. I t appears that the or ig ina l licensee had not 

been consulted about the revocation and was v e r y pleased that the s i te 

was r e d e s i g n a t e d . O r d e r s have been varied where the designated s i te 

is found to be too big or too small.9® 

4. Emergency Designations 

The PWA 1973 makes provision for emergency orders to be made in a 

case of immediate urgency** and a number of s i tes have been subject to 

such an order . Most emergency designations have occurred at the 

height of the d iv ing season where a wreck is located in a popular d iv ing 

area and an Advisory Committee meeting is not due fo r some time. In 

the case of the Anne, an English warship run ashore near Hastings in 

1690, one morning in 1974 a mechanical excavator was seen by local 

people on the beach near the wreck. An h is tor ian interested in the 

wreck was informed by telephone of the potential th rea t and rang the 

DTp of f ic ia l who administered the PWA 1973. A designation order was 

draf ted and sent by taxi to the chairman of t he Advisory Committee for 

approval. By the same evening the site had been designated and the 

histor ian was on the beach to warn the operator of the excavator that 

he would be committing an offence i f he in te r fe red with the wreck. A 

31-17 



fu l l application fo r designation was then presented and accepted by t h e 

Advisory Committee when It next met. This inc ident shows the remarkable 

speed and eff ic iency with which such an emergency designation can be 

implemented, but on th is occasion the fact tha t the information was 

related to the DTp so quick ly was pure ly a matter of luck. The 

histor ian was well-known by local people and was aware of the power to 

pass an emergency designation. I t is unl ikely tha t the local police or 

coastguards would have been so knowledgeable. 

The DTp did not encourage emergency designations, apparently 

because of the i r ef fect of bypassing the Advisory Committee and 

present ing i t with what amounted to a fa i t accompli. However, the view 

has been expressed by one member'"® that the procedure is a good one, 

not in any way resented by the Committee. I t seems that in any event 

the act iv is ts will be consulted, along with someone specialising in the 

period and someone who knows the area. Certa in ly, the usual 

consultat ion with other organisat ions and groups is not undertaken 

before an emergency designation, but provis ion fo r dispensing with such 

consultat ion is made in the Act and an emergency designation could be, 

but never has been, revoked as a resul t of representat ions later 

received. 

There have been three emergency designat ions since the t ransfer 

of responsibi l i ty fo r the PWA 1973 away from the DTp in Apr i l 1991. One 

of these designations was of the Erme Estuary site, designated on 3 

May 1991, af ter an application by the f inders on 16 Apr i l . I t was 

suspected that other d ivers had knowledge of the si te and were 

in tending to dive on it over the imminent Bank Holiday weekend to 

remove material. Af ter consultat ions with the Chairman of the Advisory 

Committee and Martin Dean of the ADD, the DOE decided to proceed with 

an emergency designation. The order came in to force on 3 May, which 

was the Friday pr io r to the Bank Holiday weekend. 
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5. Licences 

At least unt i l the mid 1980s, i t had been t he policy of the 

Advisory Committee to have, as far as possible, a licensee fo r each 

designated site, believing that th is was the best and possibly only way 

to protect such sitesjo^ Designation inevi tably gives notice tha t 

there may be something on a site worth invest igat ing and i t was felt 

that to designate a site and leave i t unprotected by a licensee would 

be worse than not to designate it. Therefore, in practice, an 

application for a licence (to su rvey^* ) would usual ly be made along with 

the application for designation. More recent ly, the Advisory Committee 

has apparent ly changed i ts a t t i tude regarding the issue of licences. I t 

now believes that the designation of a site wi thout the issue of a 

licence can be useful and what is really necessary to enforce 

rest r ic t ions is the education of d ivers to respect designated sites. 

Licences are issued annually fo r the d iv ing season which runs from 

the spr ing unt i l the late autumn. Occasionally, a separate licence will 

be issued where a team requi res ext ra time at the end of the season or 

wants to work throughout the winter. In the case of three part icular 

sites permanent licences have been granted, apparent ly because of the 

size and importance of the wrecks, the large-scale operations being 

undertaken and the professional organisations i n v o l v e d . D e a n 

considers permanent licences to be disgraceful : i t is indeed interest ing 

to note that two out of the three permanent licensees are members of 

the Advisory Committee. In Dean's view, these permanent licences should 

be revoked and the licensees given one year licences. However, th is 

seems unl ikely to happen because of the vested interests. 

The Act provides for licences to be granted to persons who appear 

to the Secretary of State to be competent, and proper ly equipped, to 

car ry out salvage o p e r a t i o n s . I n practice, l icences are granted to 
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ind iv iduals, rather than to a team or organisat ion, in order that one 

person has overal l r e s p o n s i b i l i t y J o s ^ t least 50% of licensees are 

actual ly the f inder of the site, in the main amateur divers with no 

archaeological background. The policy of issuing licences to such people 

is questionable, but i t seems that the Advisory Committee believes that 

f inders would not declare sites i f they thought they would be excluded 

from survey and excavation work. 

The Act does not specif ical ly provide fo r d i f f e ren t types of 

licence but , nonetheless, two types are issued: f i r s t , a licence to 

survey and secondly, a licence to excavate. Usually, an application fo r 

a licence to survey will be issued some time before a licence to 

excavate because one aim of the licence to su rvey is to test the 

abi l i ty of the licensee to work in a discipl ined manner. Occasionally, 

fo r example in the case of the Mary Rose, both licences are issued at 

the same time, but th is only occurs where a s i te has been worked for 

some time and i ts team have proved the i r competence. In the case of 

the recent ly designated Duart Point site, an excavation licence was 

issued instead of a survey licence because of t he potential requirement 

- du r ing the course of survey - to make rescue recoveries. I t was 

also fe l t tha t i t might be necessary to consolidate par ts of the site 

to resist erosion and th i s would have involved disturbance of the 

seabed.^0 

In order to be granted a licence to su rvey a si te the appl icant 

must, in practice, prove that he/she has access to archaeological 

expert ise in the form of a named Archaeological Adviser, who can ver i f y 

the information recovered but who need not be a d iver . The nominated 

adviser must be approved by the Advisory Committee. In some cases, 

the licensee and the Archaeological Adviser may be one and the same 

person. A licence to survey precludes the ra is ing of any par t of the 

wreck or any artefacts, except fo r small items which may help to 
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ident i fy or date the wreck. In the past, i t appears that a lot of 

material was raised under th is guise, but th is pract ice is no longer 

tolerated by the Advisory Committee. 

The requirements f o r an excavation licence are more r igorous than 

those fo r a licence to survey and generally excavation licences are 

only granted once the site has been fu l l y surveyed to the satisfaction 

of the Advisory C o m m i t t e e . E x c a v a t i o n Directors must be nominated 

and approved by the Advisory Committee. They should have underwater 

archaeological experience and should be prepared to take an active, on -

site, role in d i rect ing and superv is ing the excavation work. Details 

must be submitted of an operat ions programme and of the resources and 

equipment available to the team. The Advisory Committee is apparent ly 

ve ry keen that proper faci l i t ies are available to preserve artefacts 

and a f i rm line Is taken in th is respect. A Conservation Specialist 

must be named and approved by the Advisory Committee and on-s i te and 

suppor t conservation faci l i t ies must be descr ibed. Where adequate 

faci l i t ies f o r preservat ion are not available, a res t r ic t ion on l i f t i ng 

will be i m p o s e d . " 2 

I t seems that the Advisory Committee has not been in the practice 

of making condit ions about disposal of f inds f rom designated sites 

because i t understood that i t was not legally ent i t led to do so. This 

appears to have been a misunderstanding of t he interact ion of the PWA 

1973 and the MSA 1894 in relat ion to the disposal of recovered material. 

In 1989 the DTp stated that " [ t ] he disposal of material f rom any wreck 

site is governed by Part IX of [ the MSA 1894] and i t is not legally 

possible therefore to make any condit ions in t h i s respect in a licence 

issued under [ the PWA 1973]."ii3 Clearly the Adv isory Committee cannot 

in ter fere with the operation of the MSA 1894 in deciding enti t lement to 

f inds from designated sites. However, there appears to be no legal 

reason why the Advisory Committee cannot impose a condit ion on a 
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licence placing limits on the disposal or al ienabi l i ty of artefacts, 

should the licensee become ent i t led to them th rough the operation of 

the MSA 1894. For example, i t could requi re t ha t artefacts be placed In 

a publ ic ly accessible museum, be sold only to a reputable museum in t h e 

UK, or be sold only as an integral collection. 

Each licensee must, as a condit ion of the licence, submit a report 

to the Advisory Committee at the end of the d i v ing season, g iv ing 

details of the work undertaken. Duration of t ime spent at the site, 

methods of operation, equipment used, a site repor t and a log of f inds 

complete with drawings and diagrams must all be included. The purpose 

of the repor t is to maintain a check on the operat ions and the report 

must meet with the Advisory Committee's approval before a licence will 

be re- issued. The off ic ial l ine is tha t the repor t must be of a high 

standard In terms of content, drawings and presentat ion, as the 

Advisory Committee consider tha t the standard of submissions usually 

ref lects the standard of operat ions undertaken. The f inal section of 

the repor t will generally include an application fo r licence renewal and 

must discuss proposals and object ives fo r the coming year 's work. 

There is some indication that these annual repor ts are not always very 

sat is factory"4 and that licensees may actually be encouraged by the 

Advisory Committee to keep repor ts br ief . Licensees are given a 

nominal deadline at the end of the season fo r submission of reports, 

the intent ion being to have all repor ts ready fo r consideration at the 

December meeting of the Advisory Committee. Not su rp r i s i ng l y , some 

repor ts do not a r r i ve unt i l the Committee's sp r i ng meeting. 

Off ic ia l ly, the requirements fo r a licence are s t r i c t and high 

standards of work must be maintained. However, in 1988 Dean expressed 

the view that the standard of archaeological work "on designated sites 

was, with one or two notable exceptions, "at roc ious" . This was fe l t to 

be the fau l t , general ly, not so much of the licensees, bu t of the 
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archaeological profession, inc luding presumably the Advisory Committee, 

who had failed to lay down proper standards. Apart from this, there 

seemed to be four other reasons for the low standards:-'"''® 

(i) Archaeological advisers often had no personal Interest in the 
site. 
(II) The experience of d iv ing teams was o f ten not archaeological, 
i.e. not experienced In recording, simply in recovery. 
(III) The t rad i t ion of amateur involvement caused problems. On 
land sites, amateur leaders usually had extensive experience 
working with others, but th is was general ly not the case 
underwater. Team leaders were often on ly tak ing on th is role 
because they had found the site. 
( iv ) The lack of guidelines on acceptable archaeological practice 
meant that d ivers had l i t t le guidance."? 

Dean has suggested that a f u r t h e r reason fo r the low standards was 

tha t the Advisory Committee did not examine t he motives of potential 

licensees, fo r example whether they were interested in obtaining a 

licence to undertake archaeological research, o r simply to hunt fo r 

material of commercial value. I t seems that t he standards of work are 

now gradual ly improving, al though the motives of potential licensees 

s t i l l do not appear to be invest igated and taken into account when 

licences are issued. 

I t was the stated policy of the DTp to encourage licensees to 

publ ish the i r f ind ings in appropr iate Journals,!'"® publication being an 

essential aspect of proper archaeological su rvey and excavation work, 

since i t adds to the available body of knowledge and faci l i tates the 

research of others. However, i t appears tha t few detailed academic 

repor ts of work on designated sites have been publ ished. I t is t r ue 

tha t work on a site may proceed over many years. However, there 

appears to be no reason why Interim reports cannot be made, ra ther 

than publ ishing resul ts only when the research pro ject is f ina l ly 

completed. 

The requirement that a licensed site has a nominated 

archaeological adviser or d i rector has not proved to be an adequate 
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safeguard fo r maintaining standards. There are st i l l only a handful o f 

marine archaeologists in the UK."^ For th is reason the appointed 

adviser or d i rector may not have the r i gh t experience or the time to 

devote to the p r o j e c t . O n e person may be the nominated 

archaeologist on several sites and may not l ive or work n e a r b y . F o r 

these reasons he/she may not be able to closely supervise the work. 

There has been some concern that the archaeologist was not always 

being consulted when licensees prepared the i r annual r e p o r t s a n d so 

the Advisory Committee now insists that repor ts are signed by the 

archaeologists. This can at least be taken as evidence that they have 

read the report . I t is fe l t that i f the nominated archaeologists are 

dissatisf ied with the work, they would say so and It certain ly has not 

been unknown for an archaeological adviser o r d i rector to submit an 

independent report . Lack of proper superv is ion seems, prima facie, to 

be the fau l t of the archaeologist in q u e s t i o n , b u t i t appears that , 

in the past at least, archaeologists were sometimes persuaded by the 

Advisory Committee to become nominees against the i r bet ter judgment, 

presumably because the Advisory Committee wanted a licensee fo r a site. 

The limited number of marine archaeologists appears to be the root 

cause of the problem and th is should be al leviated gradual ly as more 

people receive marine archaeological training.'24 

The Advisory Committee understands the par t - t ime and seasonal 

nature of excavation work and the f inancial and other d i f f i cu l t ies of 

launching an expedit ion. I t therefore t r ies to foster in terest and 

enthusiasm in o rder to encourage licensees to cont inue work ing and to 

work regular ly . Many licences are issued to excavate only a small 

proport ion of the wreck, coverage being reviewed each year in order 

tha t the wreck is systematically "worked". Al though provis ion is made In 

the PWA 1973 for revocation of licences, 125 in pract ice th is does not 

appear to have happened. Instead, occasionally licensees have been 

sent a let ter of warning by the Chairman of t h e Committee. One reason 
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fo r the lack of revocations is tha t poor performance was, unt i l 1986, 

evident only when the annual repor t was submit ted and, where i t was 

decided that a team was not work ing hard enough or was adversely 

exploit ing a site, the licence would simply not be renewed. This 

continues to be the practice. Where a licence is not renewed, i t has 

been known fo r the DTp to advert ise in d iv ing Journals for someone t o 

take up the licence/^? A d i f f i cu l t y found with those licensees who are 

d ivers rather than archaeologists is making them understand j u s t how 

much recording is required at all stages of the excavation work and, in 

one or two cases where there has been inadequate recording, excavation 

licences have been v a r i e d b y being "reduced back" to a licence to 

survey. 

6. Enforcement of Designation Orders 

During the Parliamentary Debates to the Bil l , both Houses were 

concerned about the question of enforcement, par t i cu la r l y because publ ic 

f inance cannot be committed under a Private Member's B i l l . i ^ I t was 

expected that the greatest aid in th is respect would be the licensees 

themselves who would be anxious to protect t h e i r own interests and 

would therefore repor t unauthorised in ter ference with the i r sites. I t 

was also expected tha t local Sub Aqua Club members, Customs Officers 

and the Coastguard would play a par t in repor t ing inter ference. In 

practice, the major source of information regard ing in f r ingement is the 

licensees themselves, although if the licensee maintains good relations 

with the local community, i t too will help to p ro tec t the si te by 

repor t ing unauthorised interference. Customs o f f i cers , coastguards, 

harbour-masters and even lighthouse-keepers^3° have at times been 

unoff ic ia l ly enlisted to help police sites. 

3-25 



The licensee of the Amsterdam wreck (which lies on the foreshore 

near Hastings) has been lucky in f ind ing a local person who lives wi th in 

s igh t of the beach and who volunteered to keep an eye on the site and 

warn of interference. Also, the Town Council has passed bylaws l imit ing 

the use of the beach in respect of the w r e c k . T h e avai labi l i ty of 

these methods of protect ion is an advantage of the foreshore site of 

the Amsterdam, but the greater accessibi l i ty of t h i s si te as compared 

wi th those underwater makes i t par t icu lar ly vu lnerable to interference, 

deliberate, wanton or inadvertent. 

In some cases, the local receiver acted as the communication 

channel f o r the repor t ing of inter ference to the Department. For 

example in the Scillies, the receivers are very much par t of the local 

community and are well aware of every th ing t h a t happens in the i r area. 

Other receivers are more off ice-based and there fore depend on the 

wil l ingness of people to repor t interference. Obviously, wi th the 

regionalisation of the Customs Service and the central isat ion of the 

receivership duties^^z th is channel of communication will no longer exist. 

The only prosecutions so fa r under the Act were in 1991 and 

concerned inter ference with the Hazardous site in Bracklesham Bay.^^ 

Two divers were found d iv ing on the site by t he ADD in July 1990 and 

were again seen d iv ing in August 1990. On the second occasion, the ADD 

alerted the police who apprehended the d ivers when they came ashore. 

They pleaded gu i l ty of an offence under the PWA 1973 s.1 (3)1^4 and each 

d iver was f ined -k125 and ordered to pay -k275 c o s t s . i n another 

incident, l ine f ish ing caused some damage to t h e Mary Rose site, 

const i tu t ing an offence under the PWA s.1(3)(a), but as the damage was 

inadver tent the fishermen were simply warned and no prosecut ion was 

brought . 
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Undoubtedly, the system of designation does prevent large-scale 

inter ference with sites and conf l ic t between r iva l groups. Small-scale 

p i l fe r ing by d ivers work ing alone or in pairs is known to occur but 

appears to be almost impossible to control . I t usually happens out of 

season, when the wreck is not being "worked" by i ts licensee and 

evidence of infr ingement is only discovered some time later. Dean 

suggests that one reason for the lack of prosecutions is that i t is 

very d i f f i cu l t to prove an offence under the Act. This is par t ly 

because the rest r ic ted zones are too small and therefore i t Is d i f f i cu l t 

to prove that a d iver is operat ing within the rest r ic ted a r e a , a n d 

par t ly because the offences in the PWA 1973 are poorly draf ted. This 

is par t icu lar ly the case in respect of s.1(3)(b) which provides:-

" [A] person commits an offence i f , in a res t r ic ted area... 

(b) he carr ies out d iv ing or salvage operat ions directed to the 
exploration of any wreck or to removing objects from i t or from 
the seabed, or uses equipment constructed or adapted fo r any 
purpose of d iv ing or salvage operat ions". 

I t may be very d i f f i cu l t to prove the requisi te in tent , i.e. the intent 

that the d iv ing or salvage operations were d i rected to the exploration 

of any wreck, etc. I t is also unclear from the wording whether th is 

in tent is required when someone uses "equipment constructed or adapted 

fo r any purpose of d iv ing or salvage operat ions". 

7. Confl ict with Other Act iv i t ies 

Designated sites are usually protected by a rest r ic ted zone of 

between 50 and 300 metres in radius. The Adv isory Committee s t r ives 

to limit designated areas as much as possible and, as yet, no conf l ic t 

appears to have arisen with other legitimate act iv i t ies . I t may be, 

however, that the restr ic ted sites are in fact too limited in extent to 

allow for evidence to be collected of in f r ingements of the PWA 1973J^ 
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The fact that these zones are restr ic ted ra ther than prohibited 

provides some f lex ib i l i ty in tha t other act iv i t ies such as bathing and 

sai l ing can be undertaken within the area so long as they are not 

conducted fo r the purpose of obst ruc t ing the act iv i t ies of the 

licensee.•'39 As mentioned above,i'*' some f i sh ing act iv i t ies may 

in ter fere with a designated site, but i t appears tha t the DTp adopts a 

f lexible at t i tude in th is respect and would only b r ing a prosecution f o r 

repeated interference. One of the restr ic t ions in the PWA 1973 has 

been poorly draf ted resul t ing in a m b i g u i t y b u t i t has been generally 

construed as meaning that d iv ing should not t ake place within a 

rest r ic ted zone. This is seen as a drawback by many as i t is fe l t tha t 

amateur d ivers should be able to v is i t wreck s i tes so long as they do 

not d is tu rb them. Of course, there would be d i f f i cu l t ies in policing 

such v is i ts . 142 

The provision in the PWA 1973^^ which al lows the Secretary of 

State to grant licences to persons who have "o ther legitimate reasons 

fo r doing in the [ res t r i c ted ] area that which can only be done under t he 

author i ty of a licence" has never been used. I t was e n v i s a g e d t h a t 

th is might include licences to service underwater cables and undertake 

salvage jobs but, so fa r , the provision has been unnecessary. 

A potential problem is the outflow of sewage ef f luent into the sea 

near designated wrecks. Nutr ients in the sewage encourage microbial 

growth, a high level of which has been found t o destroy wreck. However, 

i t seems that the outf low of the pipe would have to be in the 

designated area in o rder to const i tute a potent ial offence. Under the 

PWA 1973 s.1(3)(c) i t is an offence to deposit, "so as to fal l and lie 

abandoned on the seabed, anyth ing which, i f i t were to fal l on the site 

of a wreck...would...damage any par t of the wreck" . Whether sewage 

ef f luent could be said to "fal l and lie abandoned on the seabed" is, 

however, questionable. 
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D. ASSESSMENT OF THE PROTECTION OF WRECKS ACT 1973^45 

The PWA 1973 has achieved i ts pr imary aims: to end conf l ict 

between competing salvors and to prevent large-scale unauthorised 

inter ference with certain wrecks of special importance. I t was an 

inter im measure and not designed to be a comprehensive system for t he 

protect ion of histor ic wreck. In 1973, marine archaeology in the UK was 

in i ts infancy. There was l i t t le recognit ion of the extent or importance 

of the underwater heritage. Since tha t time, awareness of the potential 

value in archaeological terms of the underwater heritage has grown 

s igni f icant ly . 

The obvious and major fa i l ing of the PWA 1973 is that i t does not 

in any way update the MSA 1894 provis ions re la t ing to the report ing, 

handl ing and disposal of wreck in o rder to cater for the special 

requirements of h is tor ic wreck. Despite the wi l l ingness of the DTp to 

adapt the 1894 system - at least to some extent - to meet the needs 

of h istor ic wreck, the provisions relat ing to disposal in part icular are 

completely inappropr iate. 

On 8 March 1988, in answer to a Parl iamentary Question, the 

Secretary of State for Transport made the fo l lowing statement to the 

House of Commons:-

"Our aim is tha t the disposal of items recovered from wreck sites 
designated under the provis ions of the [PWA 1973]...should be 
conducted in such a way as to ensure as f a r as possible they 
remain accessible to the general publ ic, t ha t collections of items 
are kept together and that items of par t i cu la r local interest go 
to local museums. 

Two days later, 400 artefacts from the designated wreck, HMS 

InvincibleJ^^ were auctioned at Christ ie 's in London. The sale raised 

160,000 towards the f u r t h e r excavation of the wreck'"*® fo r which a 

licence had already been granted. I t is t r ue tha t , p r io r to the auction, 

the licensee sold 200 items to the Chatham Histor ic Dockyard Trust , 
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these items having been selected by the T rus t and comprising a 

representat ive sample. Nonetheless, th is p r i va te sale was pure ly at 

the licensee's discret ion. The licence had not been issued subject to 

any condit ion regarding d i s p o s a l a n d the re fo re the Advisory Committee 

had no power under the Act to prevent the auct ion ing of recovered 

material or to requi re a representat ive col lect ion to be sold to a 

museum. I t appears tha t both the Advisory Committee and the DTp knew 

at the time the new licence was issued in February 1988 that the 

auction was planned. However, they fe l t tha t since the Dockyard T rus t 

had been sold a representat ive sample of the items and that there was 

a "severe r i sk " of unauthorised d iv ing on the s i te by other parties, 

tha t a licence should be issued.^o The establ ished archaeological 

community was outraged by the sale.^^i By ins is t ing that designated 

sites are excavated archaeologically and then by allowing (and in some 

cases p r e s c r i b i n g ^ 5 2 ) the sale of f inds, the present legislation creates 

an absurd si tuat ion. I t is t r u e that the legislat ion does not prevent 

condit ions relat ing to disposal being imposed on licences, but the very 

fact that th is was not understood by the Adv iso ry Committee shows tha t 

the interact ion of the two pieces of legislation is unclear and causes 

confusion. 153 

Some of the policies under ly ing the PWA 1973 must also be 

questioned. One is the policy of designating on ly a few sites of 

"special" importance. The number of sites protected is only a t iny 

propor t ion of the total underwater archaeological resource/^* This 

policy has resulted in the PWA 1973 a f fo rd ing no protect ion at all to 

the potential ly vast number of histor ic wrecks in UK te r r i t o r i a l waters. 

As a result , known and unknown sites may be destroyed, fo r example, by 

dredging and other commercial act ivi t ies, w i thout in f r ing ing the PWA 1973. 

The Act does not provide fo r the designation o f areas of high 

archaeological p o t e n t i a l . o n land, stress is increasingly being placed 

upon the management of the archaeological resource, yet at sea the PWA 
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1973 does not provide the mechanisms fo r such m a n a g e m e n t 

Also, the policy of having most designated sites "worked", either 

th rough survey or excavation, is highly questionable. I t results in 

standards being a great deal less than ideal because there are few 

people with the necessary t ra in ing and f inance t o undertake a proper 

scient i f ic invest igat ion. Historic wrecks are of value from an 

archaeological point of view because of the information they can 

provide. I f they are surveyed or excavated inadequately much 

information will be lost and - once d is turbed - a site will become 

destabil ised and will begin to deter iorate rap id ly . Li t t le consideration 

appears to be given to the preservat ion of remains in situJ^^ nor are 

those with commercial motives prevented from becoming licensees. A 

problem connected to th is, but which the law can do l i t t le to rect i fy , is 

that of the lack of t ra ined marine archaeologists. This is something 

that must be addressed pr imar i ly by the archaeological profession 

i tself . Training is required in two areas: land archaeologists must be 

t ra ined to become d ivers and to master the techniques of underwater 

survey and excavation; amateur d ivers must be t ra ined in the ski l ls of 

underwater archaeology. This " two-way" t r a in ing is necessary because i t 

is amateurs who invar iably f i nd wrecks, so in o rde r to encourage them 

to repor t such f inds i t is necessary to educate them and to allow them 

to become involved in archaeological work. Such amateurs will also help 

to provide a "police force" to enforce protect ive measures-^®® 

The ADD would l ike to see i ts role expanded to include, fo r 

example, seabed survey ing to locate sites of importance; t ra in ing and 

education. Such act iv i t ies would be of great value but cannot take 

place without a substantial increase in fund ing . There may be a 

legislat ive obstacle to prov id ing the ADD with s ign i f i cant ext ra funds 

since the PWA 1973 was a Pr ivate Member's Bill and therefore cannot 

commit substantial government expenditure.^^s i t is unclear whether i t 
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would be possible to overcome th is obstacle simply by amendment of t h e 

ActJGo 

E. PROTECTION OF MILITARY REMAINS ACT 19861" 

In 1986 the Protection of Mil i tary Remains Act (PMRA 1986) was 

enacted, its main purpose being to protect the sanct i ty of wrecks 

containing human remains. However, Michael Mates M.P., who promoted t h i s 

Pr ivate Member's Bill, recognised that there were other reasons, such as 

safety and secur i ty , why there may be a need to protect mi l i tary 

remains from unauthorised interference. 

Three incidents in par t icu lar led to the Act being introduced 

before Parliament. The f i r s t was the government-author ised salvage of 

gold from HMS Edinburgh in 1982, which caused concern over the 

treatment of the human remains on board.iss Secondly, in 1982 there 

was general publ ic concern about the sanct i ty of vessels sunk dur ing 

the Falklands campaign."'®^ The t h i r d incident, "which really brought 

matters to a head and convinced [ the MOD] of the need for 

legislation",165 involved HMS Hampshire, which sank dur ing World War I o f f 

the Orkneys, with the loss of many mil i tary personnel, inc luding Lord 

Kitchener. In 1983 a German consort ium appl ied to the MOD fo r a licence 

to dive on and f i lm the w r e c k . o w i n g to heightened publ ic sensi t iv i ty 

about the sanct i ty of mi l i tary remains since the Falklands conf l ic t , 

permission was refused. Despite th is , the consort ium went ahead with 

the i r plans and raised a number of items f rom the ship, inc luding 
1 

personal belongings.^" The MOD's inabi l i ty to enforce i ts unoff ic ial war 

graves policy'®^ jn th is instance made i t realise tha t some form of 

enforcement mechanism was required in such circumstances. 
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The PMRA 1986 is of Interest in the context of th is thesis 

because, as will be shown b e l o w , j t may prov ide an indirect means o f 

protect ion fo r certain h istor ic wrecks and wreckage. 

1. Provisions of the Act 

In contrast to the fa i r l y s t ra igh t fo rward wording of the RWA 1973, 

the wording of the PMRA 1986 is very convoluted. The PMRA 1986 appl ies 

to certain vessels which have sunk or st randed while on mi l i tary 

serv ice,™ and any a i rc ra f t which has, at any t ime, crashed while in 

mi l i tary service. Under the Act i t is possible f o r the Secretary of 

State fo r Defence to designate a par t icu lar vessel, even if i ts location 

is not known, and also to designate certain areas as control led sites. 

Both types of designation will apply in the UK, in the te r r i to r ia l waters 

of the UK, or in international waters. This cont ras ts with designations 

under the PWA 1973, which will apply only in te r r i t o r i a l waters. 

However, in international waters offences under the PMRA 1986 will only 

be committed if the acts or omissions cons t i tu t ing the offence are 

committed on board a Br i t ish-contro l led ship, o r by a Br i t ish 

national. 

(a) Designated vessels and "protected places" 

Under the PMRA 1986 the Secretary of State fo r Defence may, by 

order made by s ta tu tory instrument, designate any vessel "which appears 

to him to have sunk or been stranded (whether before or a f te r the 

passing of th is Act) while in mi l i tary s e r v i c e " . T h i s power enables 

the Secretary of State to prov ide protect ion to a vessel even though 

the position of i ts remains is unknown, but the protect ion will only have 

ef fect i f the remains are in the UK, UK waters, o r internat ional 

w a t e r s . 173 j t j g only possible to designate vessels which sank or 
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stranded on or af ter 4 August 1914, the outbreak of World War 1."^ As 

well as vessels which were on Br i t ish mil i tary service, i t is in terest ing 

tha t the PMRA 1986 also allows the designation of vessels which were in 

the mi l i tary service of another state, where those remains are in UK 

waters. 

Under the 1986 Act certain places will be "protected", i.e. those 

places which comprise the remains of an a i r c ra f t o r vessel to which t he 

Act a p p l i e s 175 and which are on the seabed or in the immediate v ic in i ty 

of the crash, s ink ing or s t randing. The Act there fore establishes 

protected places to encompass the remains of all a i r c ra f t which have 

crashed while on mi l i tary service and also the remains of designated 

vessels. Such protected places will be establ ished only in the UK, UK 

waters or international waters. 

The PMRA 1986 creates certain offences in relation to protected 

places. These offences are not subject to s t r i c t l iabi l i ty but instead 

depend on whether the defendant believed, or had reasonable grounds fo r 

suspect ing, that the place comprised "any remains of an a i rc ra f t or 

vessel which has crashed, sunk or been s t randed while in mi l i tary 

s e r v i c e " . 176 The reason that these offences are not subject to s t r i c t 

l iabi l i ty is that the location of protected places will usually be 

unknown. Therefore, when d ivers come across remains on the seabed 

they may not realise that they are mi l i tary remains unt i l some 

inter ference has already taken place. Where persons have the requisi te 

belief o r notice however, they will commit an of fence i f , wi thout the 

au thor i t y of a l i c e n c e , t h e y undertake the fo l lowing in relation to a 

designated vessel or any a i r c ra f t which crashed while on mi l i tary 

serv ice:-

( i ) tamper with, damage, move, remove or unear th the remains; 

( i i ) enter any hatch or other opening in any of the remains which 
enclose any par t of the in ter ior of an a i r c r a f t or vessel; 
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( I l l ) cause or permit any other person to do anyth ing fa l l ing 
wi thin ( i) or ( i i ) above.™ 

Excavation, d iv ing and salvage operations are prohibi ted, if carr ied 

out for the above purposes."^ An offence will also be committed if a 

person "knowingly takes par t in, or causes or permits any other person 

to take par t in " , such o p e r a t i o n s , o r i f a person "knowingly uses, o r 

causes or permits any other person to use", equipment in connection 

with such operations. 181 

These offences are not dissimilar to those in the PWA 1973. The 

di f ferences resul t mainly f rom the d i f fe ren t purposes fo r which the two 

statutes were designed. For example, in the PWA 1973, deposit ing or 

dumping material over a designated site would usually be an o f f e n c e , 

but i t would not be an offence under the PMRA 1986 unless i t actually 

damaged the remains. Obviously the dumping o f material may be a b igger 

hazard to what may be very f ragi le archaeological remains than to human 

remains which would probably simply become bur ied . Under the PMRA 1986 

i t would be an offence to enter a hatch or o ther opening in the 

remains, but - i f the remains were more broken up - i t would not be an 

offence to dive among them.iss By contrast , d i v i n g among broken up 

remains would be an offence under the PWA 1973 because even sl ight 

d is turbance of the remains may cause the loss of valuable 

archaeological information. 

A provis ion that may have surp r i s ing ly wide implications is s.2(3)(c). 

This provides that excavations anywhere in the UK or UK waters are 

prohib i ted if undertaken to discover whether t he place comprises any 

remains of an a i rc ra f t or vessel which has crashed, sunk or been 

st randed while in mi l i tary service.^^4 This prov is ion apparent ly relates 

to all a i r c ra f t or vessels on mil i tary service, whenever the casualty 

took place and does not relate only to remains " to which the Act may 

apply" . Taken at i ts widest, i t appears to p roh ib i t any archaeological 
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excavations on a wreck which ei ther is, o r may be, a mil i tary vessel (o f 

any nat ional i ty) , since one purpose of such excavations will inevitably 

be to establish the ident i ty of the vessel. I f t h i s is the case, where 

there is any possibi l i ty tha t a wreck may have been a mil i tary vessel, a 

licence should be obtained under the PMRA 1986 before archaeological 

excavations take placed® This would mean t h a t the init ial excavations 

to establish the ident i ty of the seventeenth cen tu r y warship found in 

1992 o f f the coast of S c o t l a n d s h o u l d have been licensed under the 

PMRA 1986. This appears to be the case even i f the vessel is already 

designated under the PWA 1973 and a licence under the 1973 Act issued. 

However, designation under the PWA 1973 may be unl ikely since the 

"histor ical , archaeological or ar t is t ic importance" of a vessel, i.e. the 

cr i te r ion fo r designation under the 1973 Act,^®' will probably not be 

determined unt i l a f ter Its ident i ty (at least approximately) has been 

established. 

I t is a defence to any of the above offences, i f a person shows 

tha t the i r actions were "u rgent ly necessary in the interests of safety 

or health or to prevent or avoid serious damage to p r o p e r t y " . ^ ^ 8 Those 

gu i l ty of an offence are liable on summary convict ion, to a f ine not 

exceeding the s ta tu tory maximum,is® or on convic t ion on indictment, to a 

f ine. ISO 

(b) Controlled sites 

In cases where the location of an a i r c ra f t o r vessel is known, i t 

is possible fo r the Secretary of State to designate an area as a 

"control led s i te" . Such sites may comprise any area, whether in the UK, 

UK waters or international waters, which appears to the Secretary of 

State "to contain a place comprising the remains of, or of a substantial 

pa r t o f " an a i rc ra f t which has crashed while in mi l i tary service, or a 

vessel which has sunk or been stranded while in mi l i tary service. 
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There are three requirements fo r the designation of a controlled 

s i te : -

( i) i t must appear to the Secretary of State that less than 200 
years has elapsed since the crash, s ink ing or stranding of the 
a i rc ra f t or vessel; 

(II) the owners and occupiers of any land to be designated as a 
control led site in the UK, do not object to the designation order; 
and 

(III) that where the remains are of a vessel or a i rc ra f t which was 
in the mi l i tary service of another state, those remains are in 
the UK or UK te r r i to r ia l watersJ^i 

I t is possible to designate Crown land as a control led site^sz but, as 

with other land, the owners and occupiers must give the i r assent. 

Presumably, th is means that the Crown Estate Commissioners, on behalf 

of the Crown, would need to give the i r consent before a control led s i te 

could be designated on the te r r i to r ia l seabed. Certainly, in the 

Parliamentary Debates it was confirmed that such consent would be 

sought.1®^ I t was also stated that i t would be MOD policy to consult 

the FCO before designating a control led si te in internat ional waters.''®" 

Not su rp r i s ing ly , there are restr ic t ions on the extent of 

control led sites. The area should not extend f u r t h e r around the 

remains than appears to the Secretary of State to be appropr iate " for 

the purpose of protect ing o r preserv ing" the remains, or "on account of 

the d i f f i cu l t y of ident i fy ing that pi ace Also, where the control led 

si te is in international waters, any two points on i ts boundary should 

be no more than two nautical miles apart J®® This specif ic rest r ic t ion 

was apparent ly inserted in order to avoid suspicion on the par t of 

o ther states that the UK was claiming excessive ju r i sd ic t ion . 

In relation to a control led site, the of fences are based on s t r i c t 

l iab i l i ty , since the location of control led sites wi l l be publ ished in the 

Statutory Inst rument designating the site. An offence will therefore be 

committed i f , wi thout the author i ty of a licence, a person 
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(I) tampers with, damages, moves, removes o r unearths any remains 
on the control led site; 

(II) enters any hatch or other opening in any of the remains which 
enclose par t of the in ter ior of the a i r c ra f t o r vessel; 

( i l l ) causes or permits any other person t o do anyth ing fal l ing 
wi th in ( i) or ( i i ) above. 

Excavation, d iv ing and salvage operations are also prohibi ted 

(unless carr ied out with the author i ty of a l icence), i f carr ied out for 

the purpose of invest igat ing or recording detai ls of any remains on t he 

control led siteJ^® 

Since d iv ing act iv i t ies fo r the purpose o f invest igat ing any 

remains on a control led site will be prohib i ted, th is means that in 

pract ice there will be a v i r tua l ban on d iv ing act iv i t ies in these areas. 

This can be contrasted with the position in "protected places", where 

d iv ing and salvage act iv i t ies are prohibi ted on ly i f carr ied out for the 

purpose of in te r fe r ing with remains to which t he Act applies. I t is 

in terest ing to draw an analogy here with the posit ion under the PWA 

1973, where "d iv ing or salvage operations d i rected to the exploration of 

any wreck..." (emphasis added) are proh ib i ted^^ and th is has been 

in terpre ted as imposed a total ban on d iv ing w i th in these a r e a s . ^ I t 

might be possible to argue that d iv ing to " invest igate" a wreck is a 

wider act iv i ty than d iv ing to "explore" a wreck and tha t i t might be 

easier to contravene a ban on the former ac t i v i t y than the lat ter. 

However, there is probably l i t t le just i f icat ion f o r such a dist inct ion. 

Again, i t will be a defence to show that t h e actions were 

undertaken because they were "u rgen t l y necessary in the interests of 

safety or health or to prevent or avoid ser ious damage to 

property".2oi Penalties are the same as for of fences in protected 

places. 
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(c) Licences 

As under the PWA 1973,202 the Secretary o f State has power to 

g ran t licences author is ing that which would otherwise be an offence. 

However, under the PMRA 1986 the provisions in regard to licences are 

more specif ic. For example, i t is stated that a licence may be granted 

to a par t icu lar person, to persons of a par t i cu la r descript ion or to 

persons generally.203 Conditions may be imposed upon the licence for 

the purpose of protect ing or preserv ing remains^M and presumably such 

condit ions would relate par t icu lar ly to the t reatment of human remains 

since it was fo r the purpose of protect ing such remains that the 

s ta tu te was enacted. Licences will be given f o r a certain period of 

time and may be varied or revoked.205 

Licences will be issued "wi thout pre jud ice" to the r igh ts of any 

owner of an interest in the land where the remains are si tuated (for 

example the Crown in respect of the te r r i to r ia l seabed), or of any owner 

of (or person ent i t led to claim), an interest in the remains.2® Usually, 

the owner of a mi l i tary wreck would be the Crown (whose r i gh ts would be 

exercised by the MOD)207 or an overseas government, but some 

indiv iduals may have bought mi l i tary wrecks, o r salvage r i gh ts in 

mi l i tary wrecks, from the or ig inal owner.2«® Such r igh ts would be 

retained, but could not be exercised if to do so would const i tute 

breach of the Act's provisions. Therefore, those with such r igh ts may 

requ i re a licence under the Act to investigate a wreck, or to undertake 

salvage act iv i t ies. Where licensees under the Act did not have 

ownership r igh ts , they would retain the i r o rd i na r y salvage rights209 and 

would be required to declare material brought ashore in the UK to a 

receiver under the MSA 1894.21° In the case o f Br i t ish mi l i tary remains 

administered by the MOD, it was stressed in the Parliamentary Debates 

that a licence under the PMRA 1986 was not a salvage contract , but 

tha t separate salvage contracts could be negotiated with the MOD.211 
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In respect of wrecks in international waters, the salvage indus t ry 

and d iv ing interests apparent ly expressed opposit ion to the provisions 

contro l l ing the act iv i t ies of Br i t ish nationals o r those on board 

Br i t ish-contro l led vessels, since they fe l t th i s would provide foreign 

salvors with an unfa i r advantage. In l ight of t h i s opposition, the 

government made a s igni f icant concession to B r i t i sh salvors and d ivers 

by prov id ing an assurance that licences would be issued to all reputable 

Br i t ish salvage companies in respect of Br i t ish mi l i tary wrecks in 

internat ional waters, provided that they operate under a code of 

pract ice which t r ied to minimise disturbance of human r e m a i n s . 2 1 2 

(d) Enforcement powers 

The PMRA 1986 gives to "authorised persons" wide powers to board 

and search v e s s e l s , 2 i 3 Section 6(8) provides t h a t : -

""authorised person' means a person author ised in wr i t ing by the 
Secretary of State to exercise the powers conferred by [s.6] 
(whether in all cases or only in cases speci f ied or described in 
the author i ty ) or a person of a descr ipt ion of persons so 
authorised 

No mention was made of such persons in the Parl iamentary Debates, but 

presumably they could include certain Br i t ish mi l i tary personnel, for 

example the of f icers of patrol vessels. In par t i cu la r , an authorised 

person may - in certain circumstances - board and search any vessel in 

UK waters or any Br i t ish-contro l led vessel in internat ional waters.21* 

There is, however, an in terest ing dist inct ion in t h i s regard between 

Br i t ish-contro l led and other vessels. In the case of the former, 

authorised persons may board a vessel where they have reasonable 

grounds for bel ieving tha t an offence was being, had been, or was to be, 

committed. In the case of o ther vessels, they may only board a vessel 

i f there were reasonable grounds for bel ieving t ha t an offence "was 

being committed" on board the vessel. This is almost cer ta in ly another 

mechanism for avoiding suspicion that the UK was claiming excessive 
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j u r i sd ic t ion . Tiie Act gives auti ior ised persons the power to seize 

any th ing on board the vessel where there are reasonable grounds for 

bel ieving that i t is evidence of an offence, or has been obtained in 

consequence of the commission of an offence, and that seizure is 

requi red to prevent i t being concealed, lost, a l tered or destroyed.^is 

Authorised persons may also "do anything.. .reasonably necessary" for t he 

purpose of exercising the i r powers, including us ing force and order ing 

the vessel to stop.^ie obs t ruc t ion of authorised persons in exercising 

the i r powers is an of fence.^" 

The provision of enforcement powers in the PMRA 1986 can be 

contrasted with the complete absence of any such powers in the PWA 

1973.218 This d is t inguish ing feature exists despite the fact tha t both 

Acts had been Private Members' Bills. 

2. Assessment of the Protection of Mi l i tary Remains Act 1986 

The main reason fo r the enactment of the PMRA 1986 was to 

prov ide some form of protect ion fo r the human remains on board mi l i tary 

vessels and aircraft.2i9 However, i t is in teres t ing to note tha t the 

Act does in no way emphasise th is par t icu lar aspect and in fac t hardly 

makes reference to human remains at all. Protected remains are defined 

to include "any cargo, munit ions, apparel or personal ef fects" on board 

and any "associated" human remains,220 and there fo re cover all the 

contents of a vessel or a i rc ra f t . None of the of fences relate 

specif ical ly to human remains and there is no speci f ic reference to 

human remains in relation to the t ype of condi t ions which may be 

imposed on a licence.221 Also, a i rc ra f t and vessels to which the Act 

applies do not have to contain human remains, a l though th is seems 

logical since in many cases i t would be very d i f f i c u l t to know whether a 

wreck contained human remains unt i l in ter ference actual ly took pi ace. 222 
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The Act does not provide protect ion only f o r vessels and a i rc ra f t 

lost in war or other conf l ic t , despite the fact t ha t the just i f icat ion 

fo r protect ing the remains of mi l i tary personnel rather than those of 

o thers lost at sea is probably that special honour should be accorded 

to those who lost the i r l ives defending the i r country.223 The effect o f 

the Act is therefore considerably wider than simply prov id ing protect ion 

fo r "war graves", instead o f fe r ing the MOD extensive powers to protect 

i ts proper ty and secur i ty interests/^* 

As yet, there have been no designation o rde rs under the Act.225 

I t s provis ions therefore only apply to a i rc ra f t which have crashed In 

mi l i tary service, whose sites will be protected places. In contrast, no 

vessels receive protect ion. The PMRA 1986, a l though a Private Member's 

Bill, was fu l l y supported by the MOD ŝs and It does seem rather odd 

that the Act has not even been used to protect wel l-known mil i tary 

wrecks, such as HMS Repulse and HMS Prince of Wales, which lie in 

accessible international waters o f f the coast o f Malaysia,227 or HMS 

Roval Oak which lies in Scapa Flow.228 

There may in fact be a combination of reasons for the lack of 

designations. The provis ions of the Act in relat ion to international 

waters would actually have l i t t le practical ef fect since they could not 

be enforced against fore ign ships or personnel, and since the 

government agreed to issue licences to all reputable Br i t ish salvage 

companies. I t may well be tha t a great number of wrecks to which t h i s 

Act was intended to apply will in fact lie in in ternat ional , ra ther than 

te r r i to r ia l , wa te rs .229 As fa r as te r r i to r ia l waters are concerned, 

s.2(3)(c) prohib i ts . Inter alia, any excavations in UK waters i f they are 

undertaken to discover whether the place comprises any remains of a 

vessel which has sunk or been stranded in mi l i ta ry service and, as 

explained above,23o th is provis ion has wide ef fect . I t may there fore be 

fe l t unnecessary to designate specif ic vessels o r create control led 
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sites. Also, in t l ie Parliamentary Debates It was stated that the 

abi l i ty to designate control led sites would be used "very sparingly"23i 

and i t was suggested tha t they may be used "mainly or even exclusively ' 

in te r r i to r ia l waters.2^ Of course, the MOD may simply be awaiting an 

incident to arise, such as those that prec ip i ta ted the enactment of the 

PMRA 1986,233 before mailing a designation o rder . However, th is would 

ra ther defeat i ts abi l i ty to designate wrecks before their whereabouts 

are known. 

F. ASSESSMENT OF THE INTERACTION OF THE PROTECTION OF MILITARY 

REMAINS ACT 1986 AND THE PROTECTION OF WRECKS ACT 1973 

To recap, the pr imary reason fo r the enactment of the PMRA 1986 

was to protect the sanct i ty of wrecks contain ing human remains. On the 

other hand, one of the pr imary reasons fo r enactment of the PWA 1973 

was to provide protect ion to certain wreck s i tes of special historical 

importance by secur ing those sites from unauthor ised interference. 

Despite Its pr imary purpose, however, t he PMRA 1986 could prov ide 

s igni f icant , though ind i rect , protection to wrecks of historical value. 

Some World War I and World War I I a i r c ra f t and ship wrecks are 

considered to have such significance's^ and, in the case of protected 

places, wrecks up to 200 years old may receive protect ion and th is 

could clearly cover shipwrecks of historical importance. For example, 

the warship HMS Colossus, which was lost in 1798 o f f the Sell lies, was 

designated under the PWA 1973 in 1975,235 but would also have fallen 

wi th in the scope of the PMRA 1986. However, no twent ieth cen tury wreck 

has received protect ion under the PWA 1973 and there may be a 

consensus of opinion on the Advisory Committee on Historic Wreck Sites 

tha t the PWA 1973 is really designed to protect older w r e c k s . 2 3 8 j f 

th is is the case, the interests of World War I and World War I I wrecks 
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of historical signif icance could be better served, in practice, by the 

PMRA 1986. I t should also be noted that , apar t from mil i tary remains, 

the PMRA 1986 may also a f ford protect ion, ind i rec t ly , to non-mil i tary 

remains which happen to lie in protected places or control led sites.zs? 

The PMRA 1986 may, in certain circumstances, provide protection 

fo r wrecks of historical signif icance which could not receive protection 

under the PWA 1973. F i rs t , the PMRA 1986 extends protection to 

a i rc ra f t , which the PWA 1973 does not, and there fore provides a 

mechanism for protect ion fo r histor ic mil i tary a i r c ra f t , especially those 

which have crashed at sea.238 For example the 1986 Act will apply to 

the Hampden bomber which crashed in the North Sea and is ly ing on t he 

seabed at a depth of approximately 60 feet,239 so long as i t lies in UK, 

or internat ional, waters. This par t icu lar a i r c ra f t may be a unique 

example of th is k ind of bomber^'") and is there fo re clearly of historical 

signif icance. Secondly, under the PWA 1973 i t is necessary to know the 

position of a wreck in o rde r to designate i t , whi le under the PMRA 1986 

i t is possible to designate wrecks without knowing the i r location. The 

1986 Act could therefore a f ford protect ion fo r a wreck r igh t f rom the 

moment that i ts location is actually detected. Under the PWA 1973 a 

wreck could not be af forded designated s tatus unt i l i ts "h istor ical , 

archaeological or a r t i s t i c importance" had been assessed, which may be 

some time af ter i ts d iscovery. In the meantime, i t could be tampered 

with f reely . Th i rd ly , whereas the PWA 1973 on ly applies to UK waters, 

the PMRA 1986 provides some measure of protect ion fo r the wrecks of 

Br i t ish mil i tary vessels si tuated in internat ional waters,24i al though in 

pract ice the extent of such protect ion may be l lmited.^^ 

The range of offences is qui te similar in both Acts and the 

penalties the same. Where the protect ion a f fo rded by the two Acts 

d i f f e rs s igni f icant ly is in terms of provision f o r enforcement. Under 

the PWA 1973 there are no enforcement powers. By contrast , s.6 of the 

3-44 



PMRA 1986 provides qui te extensive powers, in fac t reminiscent of those 

provided to receivers under the MSA 1 8 9 4 . T h i s means that the PMRA 

1986 is provided with the teeth tha t the PWA 1973 lacks. 

Curiously, the PMRA 1986 makes no reference to the PWA 1973 and, 

therefore, how the two statutes should Interact must be a matter of 

speculation. In the Parliamentary Debates on the Protection of Mil i tary 

Remains Bill, when the 200 year time l imit was quer ied in respect of t he 

Mary Rose.zw the Parl iamentary Under-Secretary of State fo r the Armed 

Forces, Roger Freeman, M.P., did make a br ie f reference to the PWA 

1973:-

"Certainly the Mary Rose foundered and sank more than 200 years 
ago, but she was protected by the Protect ion of Wrecks Act 1973, 
which protects vessels of histor ic or archaeological interest. 
Therefore, there is su f f ic ien t protect ion f o r any vessel tha t 
sank pr ior to 1914. The Bill deals with those involved in the 
great war, the second world war and subsequent conf l ic ts where 
the classif ications histor ic or archaeological would not be 
appropriate. "245 

He went on to state:-

"For the sake of c la r i ty , good order and procedure, we intend to 
s ta r t from August 1914 and work to the present day. We are 
satisf ied tha t exist ing legislation is su f f i c ien t to deal wi th 
vessels that sank ear l ier than that - even i f there are human 
remains - because they would be regarded as of historical or 
archaeological in terest . " 

He therefore appeared to assume that there would be an "administ rat ive" 

cu t -o f f date of 1914 fo r the PMRA 1986 and t h a t human remains on 

wrecks before tha t date would receive adequate protect ion under the 

PWA 1973. I f th is was a general assumption on the part of the MOD (and 

the d ra f te rs of the PMRA 1986), i t is unclear why i t was then fe l t 

necessary to have a somewhat a rb i t r a ry 200 year period in the Act (in 

relation to control led sites). The youngest vessel designated under the 

PWA 1973 was lost in 18642"® and, i f a mi l i tary vessel, would clearly 

have fal len within the 200 year period in the PMRA 1986. The fact that 

such a recent vessel should have received protect ion under the PWA 
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1973 on account of i ts "histor ical , archaeological or ar t is t ic 

importance"247 shows tha t vessels of tha t age, and possibly those that 

were lost even later, may be considered of such importance. Also, to 

consider that human remains on wrecks which sank before 1914 would 

receive protect ion th rough the PWA 1973 makes rather a big assumption. 

In practice, under the PWA 1973 no account is taken, in issuing licences 

or in making condit ions on licences, of human remains which may be on 

board the designated wreck. Furthermore, the re may be some wrecks 

which sank af ter 1914 which may be of s igni f icance from an historical 

point of view, but which may be known not to contain human remains, f o r 

example the wrecks of German vessels scut t led in Scapa Flow in 1919.24a 

I t is very unl ikely tha t such wrecks would be designated under the PMRA 

1986. 

The Under-Secretary of State fo r the Armed Forces too easily 

side-stepped the jur isd ic t ional conf l icts which could clearly arise 

between the PMRA 1986 and the PWA 1973. Since the PMRA 1986 does not 

state tha t i t does not apply to wrecks already designated under the 

PWA 1973,249 i t would theoret ical ly be possible f o r a wreck to be 

designated under both Acts and i t is in terest ing to note tha t the 

Parliamentary Under-Secretary of State fo r Defence Procurement gave an 

assurance in Parliament tha t author i ty under t h e PMRA 1986 to dive 

would not be "wi thheld unreasonably from genuine scient i f ic and 

archaeological research groups".25° This statement appears to contain 

an assumption that some wrecks to which the PMRA 1986 could apply wil l 

be of historical in terest or signif icance. Nonetheless, to allow 

designation under both Acts would undoubtedly lead to confusion and 

conf l ict , fo r example a licence might be issued under one Act but not 

under the other, or might be issued to one g roup under one Act and 

another group under the other . Furthermore, the condit ions fo r the 

issue of a licence under each Act might be d i f f e ren t or cont rad ic tory . 

No guidance is prov ided in the PMRA 1986, o r elsewhere, as to which Act 
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would take precedence if such conf l icts arose. Presumably those 

administer ing the Acts would be careful to ensure that a si tuat ion did 

not arise whereby a wreck was designated under both Acts, perhaps - as 

the Under-Secretary of State fo r the Armed Forces suggested - by 

exercising an administ rat ive boundary at the 1914 cu t -o f f point. 

However, to separate the ju r isd ic t ions In th is manner would not be 

sat isfactory, since there may be mil i tary wrecks which sank before 1914 

with great loss of l i fe, but of l i t t le historical value, and also some 

which sank af ter 1914 with no loss of l i fe, but which are of historical 

signif icance. 

CONCLUSION 

The specif ic legislation in the UK dealing wi th wrecks is clearly in 

a muddle. The PWA 1973 a f fords no protect ion to the large number of 

undesignated h istor ic wrecks which undoubtedly exist and, in real i ty, 

l i t t le real protect ion to those that are designated. I t simply br ings 

pressure to excavate "protected" sites, such excavation resul t ing in 

destruct ion of the si te and. In many cases, dispersal of the artefacts. 

Some of the defects could be overcome simply by a change of 

administrat ive pol icy, but others would requ i re legislat ive a m e n d m e n t . 

The PMRA 1986 is a confusingly worded s ta tu te and i ts provisions 

are indeed complex. No designation o rders have been made under the Act 

and, therefore, at present i t a f fords some measure of protect ion only 

to mi l i tary a i r c ra f t and not to shipwrecks. Since i t makes no reference 

to the PWA 1973, i t provides no guidance as to how the two Acts should 

in teract and clearly there is room for considerable jur isd ic t iona l 

conf l ict . 252 
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NOTES 

1. See f u r t he r , A.-D., below. 

2. See f u r t he r , E., below. 

3. The 1992 membership f i gu re was 46,(X)0 (wor ldwide): Br i t ish Sub Aqua 
Club, October 1992. 

4. R. Larn, Buried and Sunken Treasure (1974). In fact, i t now appears 
tha t wrecks are of ten better preserved in colder rather than warmer 
waters. 

5. In more recent years a similar problem has been occur r ing on land, 
where the increasing use of metal detectors has potential to undermine 
the secur i ty of the te r res t r ia l archaeological her i tage: see Law 
Commission, Treasure Trove: Law Reform Issues. September 1987 and 
Chapter Seven, A., below. 

6. I ronical ly , when the MSA 1894 was be ing-dra f ted i t would not have 
been impossible fo r the dra f te rs to have ant ic ipated the problem of 
in ter ference with h is tor ic wrecks on the seabed, although at tha t time 
the extent of such inter ference was minimal. Nonetheless, from about 
1832 d ivers were salvaging guns and cargo f rom ships sunk in the Solent 
and Portsmouth area. Including the Roval George lost in 1782 and the 
Mary Rose. For details, see A. McKee, How We Found the Mary Rose 
(1982). 

7. See Chapter Two, A., above, regarding the s ta tu to ry procedure and 
Chapter One, C.3., above, regarding salvors ' possessory interests. 

8. I t was the DTI tha t administered the MSA 1894 unt i l 1983 when th is 
responsibi l i ty (along with all other sh ipp ing matters) was t rans fer red to 
the DTp: see Chapter Two, A., above. 

9. Marsden, The Wreck of the Amsterdam, OP. c i t . 

10. H.C. Debates, Vol. 851, Col. 1855 (1972-73). 

11. Larn, OP. c i t . Even though f inders of h is tor ic wreck now generally 
receive 100% of the value of f inds, th is does not seem to have 
encouraged repor t ing: see Chapter Two, A.3., and A.4., above. 

12. See f u r t he r , below. 

13. Marsden, The Wreck of the Amsterdam, OP. c i t . 

14. P. Marsden, "The Origin of the Council fo r Nautical Archaeology", 
[1986] UNA 179. 

15. See Chapter One, A. I (c) above, regard ing government ownership of 
wrecks. 

16. The Times. 22 September 1967. 

17. The Times. 7 August 1967. 

18. Larn, OP. c i t . 

19. Mr. Harold Wilson, then Prime Minister, feared tha t commercial d ivers 
using explosives would destroy much of the wreck: The Times. 26 August 
1967. 
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20. Marsden, "The Origin of the Council fo r Nautical Archaeology" op. c i t . 

21. For details, see R. Cowan, Z. Cowan, P. Marsden, "The Dutch East 
Indiaman Hollandia Wrecked on the Isles of Sci l ly in 1743" [1975] UNA 
267. 

22. Sunk o f f the Shetland Isles In 1711. 

23. In 1969 workmen in the employment of a cont ractor completing a new 
main sewer scheme spent some of the i r f ree t ime using mechanical 
excavators to d ig into the wreck of the Amsterdam, which was ly ing deep 
in the sand on the foreshore near Hastings. The excavator brought up 
many objects inc luding f i ve bronze cannon, household implements and wine: 
the operation was watched by a growing crowd of holiday makers and local 
people. Later, workmen and sightseers found themselves in open 
competition to get the best objects. See P. Marsden, The Wreck of the 
Amsterdam, op. c i t . For details of the ear l ier h is tory of th is wreck, 
see Chapter Two, f.n.1. 

24. Which s t ruck a rock o f f Anglesey in 1675. I n th is case the Royal 
Navy was dispatched to separate r ival salvors: H.C. Debates, Vol. 851, 
Col. 1850 (1972-73). See P. Davies, "The d iscovery of the wreck" [1973] 
UNA 59. 

25. Marsden, The Wreck of the Amsterdam, oo. c i t . 

26. By the Wreck Law Review Committee, see Chapter Five, A., below, f o r 
details. 

27. PWA 1973 S.2. This provision was framed to deal with one par t icu lar 
wreck, the Richard Montgomery, an American cargo vessel which went 
aground in the Thames Estuary in 1944. A l though much had been removed, 
the wreck st i l l held a large quant i ty of ammunition and was (and st i l l is) 
a serious potential th rea t to the town of Sheerness. I t was decided 
that the safest course of action was to leave t h e vessel undisturbed, 
but concern was aroused by the recurrence of boat t r i p s out to the 
v ic in i ty of the wreck by cur ious sightseers. 

28. For the Parliamentary Debates, see H.L. Vol. 342, Col. 914; H.C. Vol. 
851, Col. 1848; H.C. Vol. 855, Col. 1656: Under-Secretary of State fo r 
Trade and I ndus t r y . 

29. H.C. Debates, Vol. 851, Col. 1855 (1972-73). 

30. H.C. Debates, Vol. 851, Col. 1869: Under-Secretary of State fo r Trade 
and Indus t ry . 

31. Now the Committee of Nautical Archaeology o f the Council fo r Br i t ish 
Archaeology. 

32. H.C. Debates, Vol. 851, Col. 1866 (1972-73). 

33. This work is concerned with two of the Act 's th ree sections, i.e. 
those relat ing to histor ic wrecks. Section 2, re la t ing to dangerous 
wrecks, is outside i ts scope and will not be considered. The practical 
application of the provis ions will be considered at C., below. See 
Appendix 2A for a copy of the Act. 

34. Pr ior to Apr i l 1991 i t was the Secretary o f State f o r Transpor t . 
Between Apr i l 1991 and Apr i l 1992, i t was the Secretary of State f o r the 
Environment. Since Apr i l 1992 it has been the Secretary of State fo r 
the National Heritage. 

35. PWA 1973 s.3(1). Now 12 miles, see Ter r i to r ia l Sea Act 1987, s.1(1)(a). 
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36. s.3(1) defines "seabed" to include any area submerged at high water 
o f o rd ina ry sp r i ng t ides and there fore the p rov is ion includes wrecks, 
such as the Amsterdam, which lie on the foreshore. 

37. Cf. t he dangerous wrecks provis ion: s.2. 

38. s.1(b). In the Parl iamentary Debates, the Under Secretary of State 
f o r Trade and I n d u s t r y suggested that a res t r i c ted area was not l ike ly 
to exceed a radius of 500 yards, H.C. Vol. 851, Col. 1868. The Marv Rose 
has a designated area of 300 metres radius, t h e Grace Dieu and the 
Assurance 75 metres and the Yarmouth Roads wreck 50 metres, I.e. ail 
well w i th in the area suggested. 

39. S . I(3). Subject to the saving provisos in s,3(3). See below. 

40. Cf. Restr ict ions tha t can be imposed on Marine Nature Reserves by 
v i r t u e of the Wildlife and Countrys ide Act 1981 s.36: Chapter Seven, D., 
below. 

41. PWA 1973 s.1(3). 

42. I t is possible tha t d redg ing carr ied o u t - b y po r t author i t ies to 
clear navigat ion channels may fal l under the s t a t u t o r y funct ion 
exemption, but t he re do not appear to have been any incidents where 
such d redg ing has taken place over a designated site. 

43. s.3(3), 

44. S.I (4). See C.4., below. 

45. 3,1(5). See C.5., below. 

46. H.L. Debates, Vol. 342, Col. 919. 

47. s.1(5)(b). 

48. s.3(2)(a). See C.3., below. 

49. S . I (6). 

50. s.3(4). See Magistrates Courts Act 1980, s.32, as amended by SI 
1984, No. 447. 

51. Proceedings may take place wherever in t h e UK the potential 
defendant may be and the offence may be t rea ted as having been 
committed in tha t place (s.3(4)), 

52. No si tes have, as yet , been designated in Nor thern I re land al though 
the ADU (see C.2., below) has recent ly been inves t iga t ing a s i te there 
wi th a view to recommending i ts designation. 

53. Informat ion in t h i s section has been acqu i red from a number of 
sources: t h rough in terv iews with DTp of f ic ia ls in 1985 and 1988; f rom 
personal communications wi th DNH of f ic ia ls in November 1992; f rom an 
in terv iew with Margaret Rule, a member of the Adv iso ry Committee on 
Histor ic Wreck Sites (see C.I. , below) in 1985; and from Mart in Dean, 
leader of the ADU (see C.2., below) in an in te rv iew in 1989, and in more 
recent correspondence and meetings. 

54. DOE Circular 20/92 "Responsibi l i t ies f o r Conservat ion Policy and 
Casework". The Circular sets out the new departmental responsibi l i t ies 
fo l lowing the creat ion of the DNH and states t h a t the casework 
t rans fe r red to the DNH includes " respons ib i l i t y f o r the protect ion of 
wrecks (Section 1 of the PWA 1973), and f o r naut ical archaeology 

3-50 



general ly ""(emphasis added). The reference to "nautical archaeology 
general ly" is interest ing because i t acknowledges that the role of the 
DNH in th is respect should be wider than simply operating the PWA 1973. 
The DTp would not have accepted a wider remit. See also DNH Circular 
1/92. 

55. C. Dawes, DNH Heritage Sponsorship Division, 6 November 1992. 

56. H.C. Debates, Vol, 851, Col. 1855. 

57. Also author of Archaeology of the Boat (1976). Previously, the 
Chairman was Lord Runciman and the Committee is st i l l sometimes 
re fer red to as the Runciman Committee. 

58. Quasi -autonomous non-governmental organisat ion. 

59. For details, see C.2., below. 

60. For example, to discuss the formation of t he ADU, see C.2., below. 

61. See C.5., below. 

62. Leader of the ADU (see C.2., below) and present at Committee 
meetings. 

63. Letter dated 15 August 1988 from P. Channon, then Secretary of 
State fo r Transport , to Cranley Onslow M.P. 

64. Ib id . 

65. See f u r t he r . Chapter Six, A.4(c) below. 

66. This has proved to be a very shor t -s igh ted reaction since County 
Archaeological Units are l ikely to play an increasingly important role in 
the protect ive regime fo r underwater archaeology: see f u r t h e r , Chapter 
Six, A.4(c) below and Chapter Seven, C., below, 

67. For example, in relation to emergency designat ions: see C.4., below. 

68. Apparent ly the decision to allocate funds in th is respect was taken 
at Ministerial level. The decision was the f i r s t indication that the 
government was f ina l ly prepared to give some f inancial suppor t to 
h is tor ic wreck administrat ion. See f u r t h e r , Chapter Five, C., below. 

69. In 1978, the f i r s t Chair in Marine Archaeology was established at St. 
Andrews, The Times. 17 August 1978. 

70. I t is a legal requirement tha t work ing d i v e r s should operate in 
teams of three: Diving Operations at Work Regulations 1981 (SI 1981, 
No.399), regulat ion 8. The team tends to be in t he f ie ld f o r f ou r weeks 
and then home fo r two weeks. I t has adopted t h i s practice since i t is 
inadvisable to dive fo r continuous periods. 

71. Notes of a Conference on Nautical Archaeology held in the Royal 
Armouries on 30 January 1988. 

72. I.e. independent of the applicant. 

73. The ADU has publ ished guidelines fo r acceptable archaeological 
pract ice on underwater sites: M. Dean, Guidelines on acceptable 
standards in underwater archaeology. Scott ish I ns t i t u te of Maritime 
Studies, St. Andrews (1988). 

74. In i t ia l fund ing was probably no more than 4=.50,000 p.a. (Sheldon, ob. 
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ci t . , p.1). Dur ing the t rans fer period from the DTp to the DOE, the DTp 
allocated t l 50 ,000 and the DOE a similar amount in ad hoc funding. 
Funding is now approximately t150,000 p.a. 

75. Reports of f inds made to receivers: see Chapter Two, A.3., above. 

76. See H.C. Vol. 851, Col. 1867; H.L. Vol. 342, Col. 923. 

77. JNAPC, Heritage at Sea, OP. c i t . p.25. I t is estimated that UK 
te r r i to r ia l waters cover over 50,000 square miles of seabed: P. Marsden, 
"History at Sea in Br i ta in" , unpubl ished paper (1989). 

78. H.C. Debates, Vol. 851, Col. 1867. See also H.C. Debates, Vol. 851, 
Col. 1851, where Iain Sproat M.P., who proposed the Bill, stated that he 
had been informed that i t was " the intent ion t h a t restr ic ted areas in 
relation to h istor ic wrecks will be s t r i c t l y l imited in number and 
extent." 

79. See Appendix 5 fo r a l ist of designated si tes. Two of the orders 
have been revoked. A map showing the approximate position of these 
sites can be found in Appendix 6. 

80. Personal communication with M. Dean, 14 October 1992. For a 
comparison of the number of designated sites under the PWA 1973 and 
the number of scheduled monuments on land under the Ancient Monuments 
and Archaeological Areas Act 1979 (AMA 1979), see Chapter Seven, A., 
below. 

81. But occasionally without such co-operat ion. In June 1985 the wreck 
of the Admiral Gardner in the Goodwin Sands was considered fo r 
designation at the request of an histor ian who was concerned that the 
wreck was being unreasonably exploited by i ts salvor. The Admiral 
Gardner, an early nineteenth century vessel, was ca r ry ing thousands of 
copper coins and the salvor had contracted to sell them to an oil 
company to be used for promotion purposes. The Advisory Committee 
decided that the wreck was worthy of designat ion and the salvor was 
approached to discover whether or not he would l ike to apply fo r a 
licence. Although i t appeared to have been necessary to persuade him 
of the advantages of work ing wi th in the law, the salvor was later 
granted a licence. 

82. s.1(4): "Before making [a designation] order . . . the Secretary of State 
shall consult with such persons as he considers appropr iate having 
regard to the purposes of the order . . . " 

83. Dean is doubt fu l whether these bodies are in pract ice always 
consulted about designations. Despite being present at Advisory 
Committee meetings, he has not been aware t ha t consultat ions have 
taken place. 

84. See G. Marston, The Marginal Seabed: United Kingdom Legal Practice 
(1981) Chaps. X I I and XIII. The Crown Estates Commissioners issue 
dredg ing licences (see Chapter Seven, C.2., below) but i t does not seem 
that th is is the reason for the i r being consulted. 

85. See Chapter Seven, D., below. 

86. And i ts counterpar ts , Scottish Natural Heritage, the Countryside 
Council fo r Wales and the DOE (Northern I re land) . These bodies took 
over the responsibi l i t ies of the Nature Conservancy Council in 1990: 
Environmental Protection Act 1990 s. 128. 

87. The wreck may be near a licensed dumping area: see Food and 
Environment Protection Act 1985, Pt. I I . See f u r t h e r , Chapter Seven, 
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C.2., below. 

88. The Marine Directorate issues licences to d redg ing companies under 
the Coast Protect ion Act 1949 s.34. See f u r t h e r . Chapter Seven, C.2., 
below. For the th rea t posed to h is tor ic wrecks by dredging act iv i t ies, 
see Chapter Six, A.4(a) below. 

89. See f u r t h e r . Chapter One, A.1(b) above. 

90. I t appears tha t a paper by the wr i te r cal led "Protection of Histor ic 
Wrecks: the UK Approach" (1989) 4 IJECL 26 and 95, drew the D ip 's 
at tent ion to the absence of consul tat ion wi th t h e Salvage Association 
when nineteenth and twent ie th cen tu ry wrecks were proposed fo r 
designation. At tha t time however, only one such wreck had been 
designated. In 1989, when lona 11, a passenger f e r r y lost in 1864, was 
proposed fo r designat ion, the Salvage Association was consulted for t h e 
f i r s t time. I t could f i n d no reference to the vessel in its records and 
had no comments on the designation: personal communication wi th C. 
Dawes, DNH Heritage Sponsorship Division, 6 November 1992. 

91. Buoys and markers are normally coloured green and inscr ibed 
"Protected Wreck": DTp, Histor ic Wrecks: Guidance Note. December 1986. 

92. Usually act iv i t ies are res t r ic ted in an area o f between 50 and 300 
metres from a par t i cu la r co-ordinate. For an example of a designation 
o rder , see Appendix 7. 

93. By v i r t u e of PWA 1973 s.1(5)(b). 

94. For example, in the case of the Yarmouth Roads wreck. I n one 
extreme instance, the designated area specif ied in the order was 500 
metres away from the wreck si te i tse l f : A. Croome, "Underwater 
Archaeology In Br i ta in : discussion meeting at t h e Royal Armouries, 
London, 30 January 1988" [1988] UNA 113. 

95. Dean has said tha t the e r ro rs in th i s respect are appal l ing. They 
have resul ted in i n t r u d e r s being caught red-handed in te r fe r i ng with a 
designated wreck and yet , because the co-ord ina tes of the rest r ic ted 
area were inaccurate, prosecut ions could not be b rought . See f u r t h e r . 
Chapter Six, A.3., below. 

96. The Admiral Gardner. Site No. 31, Order No. 1985 No. 1. Revoked on 
18 Ju ly 1986 by SI 1986, No. 1020. Once the Te r r i t o r i a l Sea Act 1987 
came into force a new appl icat ion fo r designat ion was made and the s i te 
was redesignated in 1989: SI 1989, No.2295. Th is is the only s i te that 
has so far been designated in the th ree to 12 mile zone: personal 
communication wi th C. Dawes, Heritage Sponsorship Division, DNH, 6 
November 1992. 

97. Personal communication with M. Dean, ADU, 14 October 1992. 

98. Variat ions have happened eight times. For example, the res t r ic ted 
area around HMS Hazardous was increased at t h e request of t he licensee 
because a number of items re lat ing to the wreck extended beyond the 
or ig ina l res t r ic ted area. The ADU conf i rmed t h a t an extension was 
necessary. See SI 1988, No.287. 

99. PWA 1973 S.1(4). 

100. Personal communication with Margaret Rule, Mary Rose T rus t , 
November 1985. 

101. Order No. 1991 No.1, SI 1991, No. 1110. Personal communication with C. 
Dawes, DNH Heritage Sponsorship Division, 6 November 1992. The other 
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two emergency designations related to the Duart Point and Smalls sites, 
the two most recent designations. 

102. the salvage permit system operated in South Afr ica: Werz, QBt 
ci t . 

103. In fact th is view appears to have been prevalent at least unti l 
1988, since th is was one of the reasons given f o r the issue of a 
licence in the case of HMS Inv inc ib le af ter the publ ic auction of 
material from the site: see D., below. 

104. See f u r t h e r , below. 

105. These wrecks are: the Mary Rose, under the aegis of the Mary Rose 
Trust ; the Mary, under Liverpool Museum sponsorship; and HMS Romney. 
under the di rect ion of the se l f -s ty led "underwater explorer", Rex Cowan. 

106. When the ADU visi ted one of the permanently licensed sites, i t 
found standards of archaeological work appal l ing. I t appears that the 
licensee was not a d iver and was unaware of what was going on 
underwater. 

107. PWA 1973 s.1(5). 

108. Licences are generally issued subject to the condit ion tha t d iv ing 
is limited to named individuals. 

109. On th is wreck site, see f u r t h e r , thesis In t roduc t ion . 

110. C. Mart in, Scottish Ins t i tu te of Maritime Studies, in a presentation 
given to the Advisory Committee on Historic Wreck Sites' meeting with 
licensees, 25 November 1992. 

111. DTp, Historic Wrecks: Guidance Note. December 1986. 

112. Ib id . 

113. Letter from R. Latham of the DTp Marine Directorate, to P. Marsden, 
dated 15 June 1989. 

114. See A. Croome, OP. c i t . 

115. I f there was a fa i lure to repor t at th is t ime i t seems l ikely that 
the licence would not be renewed. 

116. JNAPC, Notes of a Conference on Nautical Archaeology held at the 
Royal Armouries on 30 January 1988. 

117. This problem has hopeful ly been alleviated by the publ icat ion of 
guidance by the ADU: Dean, Guidelines on acceptable standards in 
underwater archaeology, op. cit. 

118. DTp, Historic Wrecks: Guidance Note. December 1986. 

119. Although the number is increasing rap id ly . 

120. In the past, some archaeological advisers and d i rectors did not 
have archaeological t ra in ing. However, the Adv isory Committee has been 
t igh ten ing up on th is recent ly. 

121. I f th is is the case the question of t rave l expenses can cause 
d i f f icu l t ies. Presumably, licensees should pay them but there is no 
requirement tha t they do so. 
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122. As mentioned above, sometimes the licensee and the archaeologist 
are one and the same person. Also, sometimes t he licensee will ask the 
archaeologist to wr i te the report . 

123. In the United States so-called "contract archaeologists" are 
employed by some t reasure hunters in o rder t o provide a respectable 
"veneer" to the i r operations. See, e.g., D. Matthewson, The Treasure of 
the Atocha (1986). 

124. For details of a recent t ra in ing in i t ia t ive, see fu r the r Chapter Six, 
B.2., below. 

125. S.1(5) (b) . 

126. The f i r s t season that the ADU operated. 

127. Apar t from the policy of having a licensee fo r each site, another 
reason for th is is tha t i f work on a si te is stopped suddenly, the site 
will be exposed and vulnerable to human and natura l forces. 

128. By v i r tue of PWA 1973 s.1(5)(b). 

129. See f u r t he r , D., below. 

130. In one case a l ighthouse-keeper reported inter ference wi th a 
designated site to the local receiver, but the " i n t r u d e r " was in fact 
the licensee! 

131. Other Councils have passed bylaws to pro tec t wrecks, fo r example 
there is an Orkney Council bylaw which bans unauthor ised d iv ing on HMS 
Roval Oak, which was lost in 1939 in Scapa Flow with great loss of l i fe 
and was subject to looting by amateur d ivers in 1973: H.C. Debates, 
Vol.90, Cols.l231-1232 (1985-86). See f u r t h e r , E., below. 

132. See Chapter Two, B., above. 

133. This inter ference took place af ter the designated area around the 
wreck had been increased in order to cover all the material associated 
with the wreck: see C.3., above. 

134. See B., above. 

135. Personal communication with C. Dawes, Heri tage Sponsorship Division, 
DNH, 6 November 1992. 

136. See f u r t he r . Chapter Six, A.3., below. 

137. For a suggestion as to the amendment of t h i s provision, see 
Chapter Eight, A.I (a) below. 

138. See f u r t he r , C.6., above and Chapter Six, A.3., below. 

139. PWA 1973 s.1(6). Before the Act, instances were known of r ival 
salvors d r i v i ng motor boats at speed across t he wreck area to prevent 
work ing d ivers from sur fac ing (see A., above). However, the re appears 
to be l i t t le now to be gained from such action because of the 
exclusiv i ty of the l icensing system. 

140. C.6., above. 

141. PWA 1973 s.1(3)(b). See f u r t he r , C.6., above. 

142. For a discussion of the interests of amateur d ivers, see Chapter 
Six, B.2., below. 
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143. PWA 1973 s.1(5)(i i) . 

144. H.L. Debates, Vol. 342, Coi. 919. 

145. In t h i s section i t is proposed simply to po in t out the achievements 
and defects of the PWA 1973. The Issues will be discussed fu l l y in 
Chapters Six and Seven and proposals f o r re form will be made in Chapter 
Eight. 

146. H.C. Debates, Vol. 129, Col. 155. This has been the stated 
government pol icy since, at least, 1979; see DTI, Histor ic Wrecks: The 
Role of the Department of Trade (1979). 

147. An eighteenth cen tu ry Br i t ish warship, which sank in the Solent in 
1758. 

148. Since the vessel was a Br i t i sh warship, a la rge number of the 
ar tefacts belonged to the Crown and were re tu rned to the licensee in 
lieu of salvage. The remaining items, as unclaimed wreck, were sold t o 
the licensee by the receiver. 

149. The Adv isory Committee apparent ly did not believe tha t th i s was 
wi th in i ts power; see C.5., above. 

150. Letter dated 15 August 1988 f rom P. Channon, then Secretary of 
State f o r Transpor t , to Cran ley Onslow M.P. 

151. See " Inv inc ib le rel ics sale deplored", The Independent , 10 March 1988. 
The Director of the Council fo r Br i t i sh Archaeology called upon the 
government "as a matter of u rgency" to review the legislat ion and the 
resources i t makes available fo r sc ient i f ic invest igat ion of h is tor ic 
wrecks. However, f o r an a l ternat ive view, see K. McDonald, "Yippee! 
Here Comes The Loot (Or: I say, here are some in teres t ing 
archaeological a r te fac ts ) " , Diver, May 1988, p.15. 

152. MSA 1894 S.525. See Chapter Two, A.3., above. 

153. This is ev ident in o ther ways also, see Chapter Two, C.1(d) above. 

154. See f u r t h e r . Chapter Seven, A.1(a) below. 

155. See f u r t h e r . Chapter Six, A. I . , below. 

156. See f u r t h e r , Chapter Six, A.4., and Chapter Seven, B., below. 

157. See f u r t h e r . Chapter Six, B.I. , below. 

158. On t ra in ing and the ut i l isat ion of amateur d ive rs , see Chapter Six, 
B.2., below. 

159. See D. Marsh, M. Read, Pr ivate Members' Bi l ls (1988), p.20. A Pr ivate 
Member may not propose a Bill the main ob jec t of which is the creation 
of a charge on the publ ic revenue; where a Pr i va te Member's Bill 
proposes charges on the revenue which are inc identa l to i ts main 
object , a f inancial resolut ion moved by a Minister is requ i red before 
the f inancial clauses can be considered in committee: ibid. 

160. D. Marsh, M. Read, op. c i t . and C. Boulton (ed.), Ersk ine May's 
Treatise on the Law. Pr iv i leges. Proceedings and Usage of Parl iamentary 
Practice (21st edn., 1989) are unable to p rov ide an answer to t h i s 
question. 

161. For a copy of the Act, see Appendix 2B. 
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162. H.C. Debates, Vol.90, Col.1227 (1985-86). 

163. A major controversy was caused dur ing salvage of the vessel, which 
sank in 1942, when d ivers reported I y showed a lack of respect for 
remains, fo r example by pu t t ing chemical l ights in skul ls to star t le 
other d ivers : The Sunday Times. 18 October 1981. 

164. The Ardent and the Antelope lie in Falkland Islands ter r i to r ia l 
waters: H.C. Debates, Vol.90, Col.1232 (1985-86). Under s.10(4) of the 
PMRA 1986, i t would be possible to extend the provis ions of the Act by 
Order in Council to any colony, inc luding the Falkland Islands. The 
Coventry. Sheff ield. At lant ic Conveyor. RFA Sir Galahad and a Sea King 
hel icopter were lost in international waters (H.C. Debates, Vol.90, 
Col.1232 (1985-86)) and could receive protect ion under the Act (see E.1., 
below) without the need for extension of i ts provis ions. 

165. John Lee M.P., Parliamentary Under-Secretary of State fo r Defence 
Procurement: H.C. Debates, Vol.90, Col.1232 (1985-86). 

166. H.C. Debates, Vol.90, Col.1233 (1985-86). Permission had been given 
to the consortium by the MOD in previous years. 

167. Ib id . 

168. Pr ior to 1986 i t was of ten said tha t a ship sunk in war-t ime was a 
war grave (see, e.g., B. Penrose, op. ci t . . p.86, s ta t ing that HMS 
Edinburgh had been designated an off ic ial war grave in 1957). Before 
1986 such statements had to be treated with scepticism as the term did 
not have any formal signi f icance or legal basis: see the statement by 
John Lee M.P., Parliamentary Under-Secretary of State for Defence 
Procurement, in the Parliamentary Debates on t he PMRA 1986, H.C. 
Debates, Vol.90, Col.1230 (1985-86). Government departments may have 
used the expression to deter unwanted d iv ing act iv i t ies. 

169. See F., below. 

170. I.e. " in service with, o r being used for the purposes of, any of the 
armed forces" of the UK or any other count ry o r t e r r i t o r y : PMRA 1986 
s.9(2). Such vessels could therefore include Royal Fleet Auxi l iary 
vessels and merchant vessels requisi t ioned or char tered in suppor t of 
the armed forces. 

171. See PMRA 1986 s.3(1). For the Jurisdict ional basis in international 
law of these provisions, see Chapter Four, C.1(b) below. 

172. s.1(2)(a). 

173. s.1(6). 

174. s.1(3)(a). I t is possible under the Act fo r the Secretary of State 
to subst i tu te a later date: see s.1(8). 

175. s.1(6). 

176. s.2(1)(b). 

177. s.2(4). Licences may be issued under s.4, see (c) below. 

178. s.2(2). 

179. s.2(3). 

180. s.2(1)(c). 
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181. s.2(1)(d). 

182. See B., above. 

183. "We would cer ta in ly wish to deter people f rom meddling inside an 
a i r c ra f t o r vessel which contains the bodies of i t s crew, but not to 
p reven t a d iver f rom simply s tanding amid the scattered wreckage of a 
vessel on the seabed": per Lord Trefgarne, Min ister of State fo r 
Defence Suppor t , H.L. Debates, Vol.475, Col.822 (1985-86). 

184. s.2(3)(c). 

185. John Lee M.P., Parl iamentary Under -Secre tary of State f o r Defence 
Procurement, gave an assurance in Parliament t ha t author i ty to dive 
would not be "wi thheld unreasonably f rom genuine scient i f ic and 
archaeological research g roups" : H.C. Debates, Vol.90, Col.1233 (1985-86). 

186. See thesis In t roduc t ion . 

187. See f u r t h e r , B., above. 

188. s.2(6). Cf. the defences under the PWA-1973 s.3(3): see B., above. 

189. I.e. -t2,OCX3: Level 5 on the standard scale under the Criminal 
Penalties etc. ( Increase) Order 1984 (SI 1984, No.447). 

190. The penalties are the same as those under the PWA 1973, see B., 
above. 

191. 8.1(4). 

192. 8.1(7). 

193. H.L. Debates, Vol.475, Col.778 (1985-86). 

194. Ib id . 

195. S . I(5). Cf. the word ing of the PWA 1973 s.1(2)(b) in t h i s respect. 

196. 8.1(5). 

197. H.C. Debates, Vol.90, Col. 1228 (1985-86). 

198. s.2(3)(a). 

199. PWA 1973 s.1(3)(b). See f u r t h e r , C.6., above. 

200. See C.7., above. 

201. S.2(6). 

202. See C.5., above. 

203. s.4(2). Such licences may be contained in an o rder designat ing a 
contro l led si te: s.4(2). At the time of the Par l iamentary Debates i t was 
apparent ly intended tha t a general licence would protect f ishermen from 
prosecut ion, prov ided they used reasonable care: H.C. Debates, Vol.100, 
Col. 1301 (1985-86). There is no fac i l i ty under the PWA 1973 to grant 
l icences to a class of persons, but such a f ac i l i t y might be useful , e.g. 
to pro tect f ishermen prov ided they had used reasonable care. 

204. 8.4(3). 

205. 8.4(4). 
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206. s.4(6). 

207. See f u r t h e r . Chapter One, A.1(c) above. 

208. See f u r t h e r , Chapter One, A.I (c) above. 

209. See f u r t he r . Chapter One, C., above. 

210. See H.L. Debates, Vol.475, Col.784 (1985-86). On the duty to repor t 
under the MSA 1894, see Chapter Two, A.3., above. 

211. See H.L. Debates, Vol.475, Col.784 (1985-86). See also, Chapter One, 
C.4., above, regard ing salvage contracts general ly. 

212. Roger Freeman M.P., Parliamentary Under-Secretary of State for t he 
Armed Forces: H.C. Debates, Vol.100, Col.1300 (1985-86). 

213. PMRA 1986 S.6. 

21^ {^6(1% 

215. s.6(3). 

216. s.6(4). 

217. 8.6(6). 

218. See C.6., above. 

219. For a discussion of the r igh ts of relat ives and personal 
representat ives to human remains and personal possessions, see Chapter 
One, A. I (d) above. 

220. s.9(1). 

221. See s.4(3). 

222. This fact was acknowledged in the Parl iamentary Debates, see H.C. 
Debates, Vol.90, Cols.1227-8 (1985-86). 

223. As suggested by Michael Mates M.P.: H.C. Debates, Vol.90, Col.1227 
(1985-86). The reason why the Act was not l imited to vessels and 
a i rc ra f t lost in time of war appears to have been the d i f f i cu l t y a 
potential of fender would have of knowing whether or not a crash or 
s ink ing happened in wartime: see H.C. Debates, Vol.90, Cols. 1227-8 (1985-
86). 

224. For a cr i t ical review of the Act, see J. Gibson, "Protection of 
Mi l i tary Remains Act 1986" (1987) 2 IJECL 182. 

225. The only Statu tory Inst rument issued under the Act is the 
Protection of Mi l i tary Remains Act 1986 (Guernsey) Order 1987 (SI 1987, 
No. 1281) which extends the Act's provis ions to the Bailiwick of Guernsey 
and te r r i to r ia l waters adjacent thereto (subject to certain exceptions 
and modifications). 

226. See H.C. Debates, Vol.90, Col.1230. In fact, in the Parliamentary 
Debates there was a suggestion that th is was a government bil l in all 
bu t name: see H.C. Debates, Vol.100, Col.1292. See also Marsh and Read, 
OP. cit . . Chap.3, regard ing the relat ionship between government and 
Pr ivate Members' Bills. 

227. One reason why these wrecks may not have been designated under 
the PMRA 1986 is that , in the mid-1970s, in terest was shown in them by 
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Japanese salvage companies (H.C. Debates, Vol.90, Col.1232 (1985-86)) b u t 
in international waters it would not be possible to enforce any 
designations under the Act against fore ign salvage ships or personnel. 
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PART I I : DEVELOPMENTS FOR CHANGE 



CHAPTER FOUR: EUROPEAN & INTERNATIONAL DEVELOPMENTS 

INTRODUCTION 

Over the course of the last 15 years, bodies at both a European 

and internat ional level have been tak ing an in terest in the protection 

of the underwater cu l tura l heritage. This in terest has resulted in a 

number of important in i t iat ives. The purpose of th is chapter is to 

out l ine these developments and to consider t he i r application to the 

si tuat ion in the UK. 

A. COUNCIL OF EUROPE RECOMMENDATION 848 (1978)1 

1. Background 

In January 1977, in the course of a debate on progress at the 

Th i rd UN Conference on the Law of the Sea (UNCLOS I I I ) (which eventual ly 

produced the UN Convention on the Law of the Sea 19822), the 

Parliamentary Assembly of the Council of Europe came to the conclusion 

that i t needed to address in detail the subject of the underwater 

cu l tura l heritage.3 The Assembly recognised t h a t the UN Conference was 

deeply embroiled with issues of a strategic and economic nature and 

that i ts treatment of the underwater cul tura l her i tage, al though itself 

a relat ively uncontroversial f ie ld, was l ikely to be - as a resul t of 

these concerns - only general and superf ic ial . Also, fo r a number of 

reasons, progress at UNCLOS I I I was being delayed. I t was fe l t , 

therefore, tha t much ground could be gained at a European level and 

that such progress might eventual ly form the basis of wider 
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internat ional agreement / Although i t was acknowledged that there were 

di f ferences between, fo r example, the Mediterranean, and North and 

Baltic Seas, i t was fe l t tha t in general the experiences and interests 

of most European states were suf f ic ient ly similar " to suggest that 

recommendations fo r action in the member states of the Council of 

Europe may meet with some success".^ The Council 's Committee on 

Cul ture and Education therefore established a sub committee to examine 

the topic and prepare a report.® The repor t was presented to the 

Parliamentary Assembly of the Council of Europe in October 1978.^ I t 

included a Recommendation, known as Recommendation 848, fo r a scheme of 

protect ion of the underwater cu l tura l heri tage of Europe® and th is 

Recommendation was adopted by the Assembly.^ 

In adopting Recommendation 848, the Assembly agreed to take two 

important steps:-

(i) to recommend that the Committee of Ministers draw up a 
European convention on the protect ion of t he underwater cul tural 
heritage; 10 

( i i ) to urge member governments to revise where necessary the i r 
exist ing legislation in order to comply w i th certain minimum 
requirements laid out in the annex to the Recommendation. 

2. Minimum Requirements 

The minimum requirements laid down in Recommendation 848 to be 

fu l f i l led by the legislation of Member States were as fol lows:-

( i ) The definition of "underwater" heritage should extend up to 

what is covered by land antiquities legislation, so that there are 

no gaps in what is protected.^'^ This Recommendation was designed 

to include remains found in the non-t idal par ts of r i v e r s and in 

inland lakes, and also remains "par t ia l ly o r total ly o r regu lar ly 

(by t idal movements) submerged in w a t e r . " T h e UK PWA 1973 
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provides fo r the designation of certain wreck sites in t idal 

waters . " i t does not provide fo r the designation of non-wreck 

sites, nor fo r the designation of sites in non- t ida l waters. 

Nonetheless, all types of underwater site, whether in inland or 

te r r i to r ia l waters, may be scheduled under the Ancient Monuments 

and Archaeological Areas Act 1979 (AMA 1979) (so long as not 

already designated under the PWA 1973). However, the provision 

fo r scheduling in te r r i to r ia l waters is not in practice used, 

perhaps because of concern that i ts use would cause a 

Jurisdict ional conf l ic t with the PWA 1973.i'* This means that in 

real i ty marine archaeological remains o ther than wrecks do not 

receive legal protect ion in the UK. In any event, i t is arguable 

tha t al l underwater sites should be protected by the same 

legislative scheme because of the i r commonalities.^® 

( i i ) Protection should cover all objects that have been for more 

than 100 years beneath the water, but with the possibility of 

discretionary exclusion of less important objects once they have 

been properly studied and recorded, and the inclusion of 

historically or artistically significant objects of more recent 

date. This proposal fo r blanket designation has the great merit 

of f lex ib i l i ty , but there are drawbacks to such blanket protection 

which will be considered later."!® j t js cer ta in ly in contrast to 

the si te-speci f ic designation system c u r r e n t l y administered by 

the UK. Furthermore, the number of s i tes designated under the 

PWA 1973 is only a t i ny proport ion of t he h is tor ic wreck sites 

tha t are known to exist In UK te r r i to r ia l wa te rs . " 

( I l l ) Individual, and apparently isolated, underwater objects should 

be protected to the same extent as wreck sites. Clearly i t would 

be impracticable to requi re that f inders leave indiv idual h istor ic 

objects unconnected with a par t icu lar wreck site on the seabed 
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to await recovery by licensees because of the di f f icul t ies of 

ident i f icat ion and relocation. I t can only be presumed, therefore, 

that th is recommendation does not mean t h a t isolated f inds should 

be treated in the same way as wreck sites, but simply tha t they 

should be af forded commensurate protect ion. A system which 

requires the obl igatory repor t ing of all recoveries seems to be 

the most appropr iate way to deal with such items. I ts 

effectiveness, however, is dependent upon i ts encouragement and 

e n f o r c e m e n t . I n the UK there Is a legal obl igation to repor t 

f inds under the MSA 1894, but enforcement of the obl igation has 

been a problem.''® Also the present system in the UK provides no 

protect ion for such items once brought a s h o r e . 2 0 

( iv) National jurisdiction in respect of underwater cultural 

heritage should be extended to a 200 mile limit, with an 

international agreement providing for reciprocal treatment of 

cultural goods landed in countries other than those in whose 

cultural zone they were found. The Roper Report suggested that 

such a proposal could be adopted th rough a European convention 

on the underwater heritage.21 The recommendation fo r an 

extension of national ju r i sd ic t ion to control act iv i t ies 

threatening the underwater cul tura l her i tage to 200 miles is 

analogous with the Exclusive Economic Zone (EEZ) established by 

the Law of the Sea Convention 1982.22 i t was fe l t that i f such a 

"cu l tura l protection zone" was widely adopted by European states, 

i t would form the basis of an international custom and would 

therefore become valid in international law.23 Wrecks on the 

deep seabed are l ikely to be extremely well preserved because of 

the v i r tua l absence of oxygen and therefore, with recent 

developments In deep sea recovery, the need fo r protect ion of 

wrecks beyond the 12 mile l imit is increasing rapidly.21 Some 

states have already uni lateral ly extended t h e i r cu l tura l 
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protection regimes beyond tine 12 mile limit,25 but the UK lias not 

yet done so. 

(v) Existing salvage and wreck law should not apply to any items 

protected under (b) and (d) above. At present, by v i r t ue of t i ie 

MSA 1894, salvage and wreck law applies t o all items brought 

ashore in the UK including those brought ashore from sites 

designated under the PWA 1973.® 

(v i ) Reporting of finds to appropriate authorities should be 

compulsory. I n the UK the MSA 1894 s.518 imposes a duty upon 

f inders to repor t wreck recoveries to a receiver of wreck. At 

present the receiver of wreck will usually be an of f icer of HM 

Customs and Excise, al though from 1 January 1993 i t is l ikely to 

be an off ic ial at the DTp.^? Such persons are clearly not 

"appropr iate author i t ies" because they have no archaeological 

expertise and therefore will not necessari ly be able to ident i fy 

material of archaeological signif icance. A local museum or County 

Sites and Monuments Off icer would undoubtedly be a more 

"appropr iate authority".28 In the UK the re is no provis ion fo r 

the repor t ing of sites, or material lef t underwater , o r material 

tha t is not wreck. 

(v i i ) A single authority should be given primary responsibility for 

dealing with both land and underwater finds and determining their 

significance. This is certain ly not the case at present in the 

UK. In fact there is no system In the UK fo r the repor t ing of 

archaeological f i nds from land sites. A proposal in 1988 that 

there should be such a system was vetoed by the government who 

fe l t that publ ic interest in such f inds was not su f f i c ien t ly great 

to warrant a compulsory repor t ing system.^ Even though there 

is a system fo r repor t ing the recovery o f wreck, i t is not 
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concerned with determining the cul tura l s igni f icance of the f inds, 

but only with establ ishing entit lement. 

(v i i i ) A standard system of fixed finder's monetary reward should 

be established, related to each identification of an object or 

site and not necessarily linked to the commercial value of the 

find. It should differentiate between an individual object and a 

site, and be heavily weighted in favour of the latter. At present 

a salvage reward is paid to the f inder of wreck brought ashore in 

the UK by v i r t ue of the MSA 1894. The v e r y nature of a salvage 

reward is such that i t is assessed as a percentage of the 

commercial value of the f ind. No payment o f any kind is made fo r 

the repor t ing of a si te, and if the repor t ing of an object leads 

to the discovery of a site, t h i s makes no d i f ference to the 

reward pald.so 

( ix) Provision should be made for appropriate enforcement 

measures. This is a ve ry vague recommendation. I t does not 

give any indication as to what sor t of enforcement measures 

would be regarded as "appropr iate" . Despite th is , i t is clear 

tha t the UK would not be able to comply w i th the Recommendation 

because i t does not have any scheme of enforcement of 

restr ic ted areas under the PWA 1973 and o f the repor t ing scheme 

under the MSA 1894. The only method of enforcement of 

designations is the watchful eye of licensees, the ADU^ and the 

goodwill of o thers who spend time at sea o r near the coast. 

Enforcement of the repor t ing system is non-ex is tent and th i s 

actually appears to be an unstated policy o f the DTp.sz 

There is no doubt tha t the present legal regime in the UK fal ls 

considerably shor t of these "minimum ' requirements and would need to be 

thoroughly overhauled to comply with them. 
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B. COUNCIL OF EUROPE DRAFT CONVENTION ON THE PROTECTION OF THE 

UNDERWATER CULTURAL HERITAGE 1985 

1. Background 

As already noted,33 in 1978 the Parl iamentary Assembly of the 

Council of Europe recommended that the Committee of Ministers draw up 

a European convention on the underwater cu l tu ra l heritage. The 

Assembly proposed that the convention be open to all Member States o f 

the Council of Europe and also to all non-Member States "border ing on 

seas in the European area".^^ This would include, e.g. the North Afr ican 

and Levantine states in order to ensure bet ter coverage of the 

Mediterranean.35 At i ts f i f t h meeting at deput ies level in 1979, the 

Committee of Ministers decided to set up an Ad Hoc Committee of 

Experts on the Underwater Cultural Heritage, i t s remit being to draf t 

such a convention. 

A d ra f t Convention and Explanatory Report were f inal ised in March 

1985 and submitted to the Committee of Ministers f o r approval. 

Unfor tunate ly, a d ispute arose between Turkey and Greece concerning 

the te r r i to r ia l scope of application of the Conventions^ and i t appears 

tha t th is dispute has st i l l not been sett led, nor is an agreement 

foreseeable.37 Unti l the dispute is resolved, the Committee of 

Ministers cannot s ign the Convention. As the d r a f t has not yet been 

approved by the Committee of Ministers, the f ina l text of the Convention 

and all related documents remain confidential and consequently not 

available to the publ ic. Nonetheless, an early vers ion of the d ra f t , 

which does not necessarily correspond to the actual state of the dra f t 

as i t was lef t pending, was declassified to allow fo r consultat ion by 

interested parties.38 i t is th is version which wi l l be used here fo r 

purposes of discussion and analysis. Comparisons wil l be drawn with 

Recommendation 848 and with present UK law and practice. 
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2. Provis ions of the 1985 Draf t Convention 

There are 15 ar t ic les in the d r a f t Convent ion of a permissive or 

mandatory nature, which establ ish a p ro tec t i ve regime fo r the 

underwater cu l tu ra l heri tage. Provision is then made, in Ar t ic les 16 and 

17, f o r the establ ishment of a Standing Committee comprising 

representa t ives of each Contract ing State.^s The Standing Committee's 

terms of reference would inc lude keeping under review the Implementation 

of the prov is ions of the Convention and making recommendations 

concern ing the pro tect ion of the underwater c u l t u r a l heri tage, the 

development of pa r t i cu la r aspects of the Convent ion or the improvement 

of i ts ef fect iveness. 

Ar t ic le 18 has been le f t blank in t he declassi f ied vers ion of the 

d ra f t . Apparen t ly® i t was meant to contain p rov is ions on the 

sett lement of d isputes ar is ing from the implementat ion of the 

Convention. However, f o r some unknown reason t he Ad Hoc Committee o f 

Experts later decided not to include in t he Convent ion any prov is ions on 

the sett lement of d isputes, which may be seen as a substant ia l defect 

in t he Convention.^"' There fol lows a discussion o f the subs tan t i ve 

prov is ions of the Convention. 

(a) Scope of p ro tec t i ve regime 

Ar t ic le 1 descr ibes the p roper ty which t h e Convent ion aims to 

pro tec t . This is "underwate r cu l tu ra l p r o p e r t y " being at least 100 

years old. Also, Cont ract ing States may p r o v i d e t ha t such p r o p e r t y 

which is less than 100 years old may en joy t he same pro tec t ion . This 

they may do by e i ther designat ing f o r p ro tec t ion cer ta in spec i f ic wrecks 

which are less than 100 years old, o r by lay ing down a lower age limit. 
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The def in i t ion of "underwater cu l tura l p rope r t y " given in Art icle 

1(1) appears to be al l-embracing. I t includes remains found in all bodies 

of water, f resh or saline, in other words lakes, r ivers , canals etc., as 

well as the sea. I t also includes "periodical ly f looded areas" which 

presumably would include r i ve r banks and r i ve r flood plains.^z in 

d ra f t i ng th is def in i t ion the issue of pr ivate ownership of f resh waters, 

e.g. r i ve rs and lakes, was considered, but i t was fe l t that there would 

be no conf l ic t between the Convention and such pr ivate ownership since 

the Convention does not deal with the issue of ownership of cul tural 

property.43 The def ini t ion is also comprehensive in that i t includes 

"all remains and objects and any other traces of human existence" and 

therefore does not simply cover shipwrecks and the i r contents. The 

Convention therefore provides protect ion fo r isolated objects and 

inundated man-made s t ruc tures , e.g. the ancient f ish t raps discovered in 

September 1992 o f f the Essex coast and the medieval c i ty of Dunwich in 

S u f f o l k . T h e expression "any other traces" was a p p a r e n t l y ^ ® also 

intended to include geographical features of h istor ical signif icance. 

This presumably would include submerged landscapes such as the palaeo-

val leys which exist in the Solent and English Channel, which hold remains 

of the palaeolithic hunters and animals that inhabi ted th is area when i t 

was d r y land,''® Archaeologists have always argued that protect ive 

legislation should include all archaeological remains and not j u s t wrecks, 

and would almost certa in ly approve of th is aspect of the def ini t ion. 

As well as cover ing remains which are en t i re ly underwater, the 

Convention also covers those which are par t ly o r sometimes underwater, 

objects washed ashore and objects recovered and brought ashore. So a 

wreck such as the Amsterdam, which lies on t he foreshore at Hastings 

and which is covered with water only at high t i de would receive 

protect ion, as would the Grace Dieu. which lies in mudflats on the River 

Hamble and which is exposed at low t ide. 
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The general protection the d ra f t Convention provides would be 

af forded to all human remains over 100 years old and It Is therefore a 

form of blanket protect ion, ra ther than protect ion given only to certain 

specif ied remains. However, the def ini t ion of "underwater cul tural 

p roper t y " also provides some f lex ib i l i ty to Include proper ty less than 

100 years old. This is commendable as many histor ians would admit t h a t 

there are remains of historical interest which are less than 100 years 

old. The formula is similar to tha t in the minimum requirements of 

Recommendation 848, except tha t fo r some reason the dra f t Convention 

does not include the possibi l i ty of d iscret ionary exclusion of less 

important objects and yet such a provision might help to placate 

salvage and insurance in terests /? 

The extent of the protect ive legal framework in the UK fal ls well 

shor t of tha t laid down in th is art icle. The PWA 1973 provides 

protect ion to only a handful of specif ic sites, 37 at present. Not only 

does the PWA 1973 apply only to a few designated sites, but also the 

sites must be sites of wrecked vessels.'*® Al though the AMA 1979 s.53 

provides protect ion fo r marine monuments by schedul ing, and th is would 

include submerged s t ruc tu res o ther than wrecks, th i s provis ion has 

never been used/w However, It does exist and could be activated. 

Furthermore and very important ly, in the UK the re is no specif ic legal 

protect ion fo r objects recovered and brought ashore. 

Ar t ic le 2 defines the geographical scope of application of the 

Convention, i.e. the "area" over which Contract ing States may exercise 

ju r i sd ic t ion in respect of the protect ion of underwater cu l tura l 

property.50 Paragraphs (2) and (3) are the key provis ions. States will 

obviously be able to exercise ju r i sd ic t ion over t he i r 12 mile te r r i to r ia l 

sea, but paragraphs (2) and (3) ef fect ively extend coastal States' 

ju r isd ic t ion out to 24 nautical miles, In other words over the 

contiguous zone as envisaged by the 1982 Law of the Sea Convention.si 
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In th is area, a State may exercise the control necessary to prevent 

and punish infr ingement within i ts t e r r i t o r y o r te r r i to r ia l sea of i ts 

underwater cu l tura l proper ty laws. In th is respect a State may presume 

that removal of underwater cul tura l proper ty f rom the seabed In the 

cont iguous zone without i ts approval would const i tu te such an 

infr ingement. 

This is a controversial provision's which appears to be based on 

Art ic le 303(2) of the 1982 Law of the Sea Convention.'s This provides 

that , in order to control t ra f f i c in objects of an archaeological and 

historical nature found at sea, a coastal state may "presume that the i r 

removal f rom the seabed" in the contiguous zone without i ts approval 

"would resul t in an infr ingement wi th in i ts t e r r i t o r y or te r r i to r ia l sea" 

of customs, f iscal, immigration and sani tary laws and regulations. This 

is a legal f ic t ion which would ef fect ively author ise coastal states to 

exercise ju r isd ic t ion , control and powers of punishment within the 

contiguous zone, wi thout formally recognising an extension of the 12 mile 

te r r i to r ia l l imit. '" The provision in the d ra f t European Convention 

d i f fe rs , however, from Art ic le 303(2) in tha t i ts applies to infr ingement 

of the cu l tura l p roper ty laws of the state, ra ther than of the customs, 

f iscal, immigration and sanitary laws and regulat ions. In th is respect, 

i t is l ikely to prove more ef fect ive because it would apply to simple 

inter ference with a site, as well as the landing o f material . ' ' 

In respect of i ts geographical scope of appl icat ion, the d ra f t 

Convention does not go as far as Recommendation 848 which, in i ts 

minimum guidelines, recommended the establ ishment of a 200 nautical mile 

cu l tura l protect ion zone. Instead, the 24 nautical miles l imit is a 

compromise solut ion, i.e. the l imit that received the widest approval of 

the Ad Hoc Committee of Experts. This may have been because th is l imit 

is in l ine with Art ic le 303(2) of the 1982 Law of the Sea Convention. 

Another l imit fo r the protect ive regime which undoubted ly must have 
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been considered is the outer extent of the cont inental shelf. A number 

of countr ies have already extended the i r j u r i sd i c t i on in respect of 

underwater cu l tura l p roper ty to the continental she l f .^ A limit of 24 

nautical miles is certa in ly preferable to a 12 mile limit. Important 

archaeological remains are known to lie in waters beyond the 12 mile 

te r r i to r ia l l imit, so the f u r t h e r out protect ion extends the better, 

especially in l ight of the very general nature of the provisions in the 

1982 Law of the Sea Convention.s? However, i t is arguable that , 

geographical ly, the continental shelf would have been more appropr iate, 

since i t is th is zone which is l ikely to be accessible because i t is not 

too deep for conventional d iv ing techniques. I n some parts of the 

world, the continental shelf extends far f u r t h e r ou t than the 24 mile 

limit. Diving technology is improving steadily and remains in deeper and 

deeper waters are becoming accessible. UK legislat ion at present 

extends only to the 12 mile te r r i to r ia l limit. 

(b) Ownership r igh ts 

Art ic le 2(7) states that " [n ]o th lng in th is Convention affects the 

r i gh ts of ident i f iable owners, the law of salvage or other rules of 

maritime law, or laws and practices with respect to cul tura l 

e x c h a n g e s " . 5 8 This provis ion, based on the same formula as Ar t ic le 

303(3) of the 1982 Law of the Sea Convention, is quiet ly tucked away In 

the middle of Art ic le 2®̂  and yet i t reveals the l imited scope of the 

Convention. In 1978 Prot t and O'Keefe, in a repo r t to the Council of 

Europe's Committee on Culture and Educations^ recommended that the 

Convention include a provision vest ing in the coastal State t i t le to all 

items of cu l tura l p roper ty which had been underwater fo r more than 100 

years. I t may be that th is recommendation was not adopted because of 

fears that vest ing t i t l e in states could conf l ic t wi th some states' 

const i tut ional provisions relat ing to compensation fo r confiscation of 

p roper ty , or that - in assuming t i t le - states might become responsible 
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fo r the l iabi l i t ies of ownership, e.g. l iabi l i ty f o r causing a navigational 

hazard or damage to f i sh ing nets, etc. 

A s igni f icant cr i t ic ism of the d ra f t Convention is that it ignores 

the ownership issue. I t is clear that the Ad Hoc Committee of Experts 

did not want to get embroiled in d i f f icu l t ies a r is ing from the domestic 

law of Contract ing States, and in any event th i s may have been 

unnecessary. In the UK, although r igh ts of or ig ina l owners and their 

successors are recognised and upheld by the MSA 1894, in practice ve ry 

few claims to histor ic wreck are actually made and, where they are 

made, they are almost invar iably made by other states. Claims such as 

these can be dealt with by agreements such as t ha t between the 

Netherlands and Austral ia concerning Dutch East Indiamen and the 

agreement between France and the USA concerning the protect ion and 

s tudy of the Confederate raider, CSS Alabama.^'' In fact, such 

agreements are act ively encouraged by th is Convention.®^ i t is however 

t r u e that delays caused by allowing an ownership claim period, and by 

negotiations leading up to in ter -s ta te agreements, may resul t in 

uncer ta in ty and neglect of ar tefacts recovered. Certainly, the one-

year ownership claim period under the MSA 1894 has been cr i t ic ised In 

th is respect.63 Nonetheless, a claim period could be shortened to, say, 

th ree or six months without any s igni f icant in ter ference with ownership 

r igh ts . The maintenance of the r i gh ts of ident i f iab le owners by the 

Convention, al though perhaps a cowardly evasion, may not in fact make 

any enormous di f ference to the protect ion a f fo rded to underwater 

cu l tura l p roper ty . However, with the provision f o r in ter -s ta te co-

operation, there does not really seem to be a good reason for not 

cu t t ing o f f ownership claims af ter 100 years. I t is perhaps a p i ty that 

the Convention did not lay down any pr incip les f o r dealing with the 

abandonment issue.®* 
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(c) Salvage 

The provision in Ar t ic le 2(7) tha t "Nothing in th is Convention 

affects.. . the law of salvage..." is a considerable disappointment. I t does 

noth ing to take cul tura l p roper ty out of the o rd i na r y salvage law 

regime, even though the protect ive regime only applies in general to 

p roper ty over 100 years old. One would have though t that th is could 

have been treated as a cu t -o f f point fo r the appl icat ion of salvage 

law. However, It is l ikely that salvage in terests would argue that 

there may be commercial interests in vessels and more par t icu lar ly 

cargoes dat ing before th is time.^5 sadly, the d r a f t Convention does not 

follow the minimum requirements of Recommendation 848 which stated t h a t 

exist ing salvage and wreck law should not apply to protected items. 

However, under the 1989 Internat ional Convention on Salvage i t is 

possible f o r Contract ing States to make a reservat ion in respect of 

"maritime cul tura l p roper ty of prehistor ic , archaeological or histor ic 

in terest " situated on the seabed.®® Therefore, i t would be possible 

under that Convention to take underwater cu l tu ra l proper ty out of the 

salvage law regime. The UK has not yet ra t i f ied the 1989 Convention, 

but i t seems l ikely tha t i t will do so in due course and i t is to be 

hoped that i t will make a reservat ion in th is respect. This would then 

give it the f lex ib i l i ty to decide whether to keep such proper ty within 

the salvage law regime, o r to take i t out. The 1989 Convention to some 

extent remedies the defect in the d ra f t European Convention, but 

nonetheless i t would be pleasing to see a convent ion pu rpo r t i ng to give 

protect ion to underwater cu l tura l proper ty res is t ing the pressure to 

give precedence to commercial interests. 

The preservat ion of salvage law means t h a t the d ra f te rs managed 

to avoid another tho rny but crucia l ly important issue: tha t of f inders ' 

r i gh ts and rewards.®^ While salvage law applies, i t provides an 

incent ive fo r f inds to be reported. I f cu l tura l p roper ty was taken out 
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of the salvage law regime, most f inds would not be reported unless 

f inders believed they would be rewarded in some way. Nonetheless, a 

repor t ing system which is abided by is fundamental to any protect ive 

regime. One of the minimum requirements of Recommendation 848 was t h a t 

a system of f ixed f inders ' monetary rewards should be established. 

Clearly th is would be a d i f f i cu l t provision to inc lude in an international 

convention because many governments ( inc lud ing that in the UK) would be 

pol i t ical ly adverse to paying such rewards, and the question would then 

be, who else would - or could - pay. Despite these problems, salvage 

law and i ts commercial ly-orientated outlook is completely inappropriate 

in a convention specif ical ly designed to protect the underwater cu l tura l 

heritage. 

(d) Operations on protected underwater cu l tu ra l proper ty 

As we have already seen, Art ic le 2 prov ides that removal of 

underwater cul tura l p roper ty from the seabed in the contiguous zone 

wi thout approval would const i tute infr ingement. Such approval may be 

obtained by v i r t ue of Ar t ic le 5 which gives Contract ing States 

discret ion to provide authorisat ions to car ry ou t operations on 

protected underwater cu l tura l proper ty to competent persons using 

proper equipment. According to the Explanatory Report to the dra f t 

Convention, such authorisat ions can be issued in the cont iguous zone, 

as well as in te r r i to r ia l waters. 

Under the PWA 1973 licences can be granted by the Secretary of 

State to persons who appear " to be competent, and proper ly equipped" to 

ca r ry out "salvage operat ions" appropr iate to the historical, 

archaeological o r ar t is t ic importance of the wreck. Under the PWA 1973 

licences may also be granted to persons who have "any other legitimate 

reason" fo r in te r fe r ing with the wreck. This last provision would 

probably not be cont rary to Art ic le 5 because i t relates to people who 

4-15 



might inadvertent ly in ter fere with a wreck, e.g. fishermen and salvors o f 

another vessel, and not to people who actual ly wish to carry out 

operations on the designated wreck. Art ic le 5 would certainly emphasise 

the requirement in the PWA 1973 that licensees be "competent and 

proper ly equipped" and perhaps would encourage the UK's Advisory 

Committee on Historic Wreck Sites to raise i ts standards in th is 

respect. G8 

(e) Publication of survey and excavation work 

Art ic le 8 simply endeavours to encourage publication of research 

work in appropr iate publications, at the same time bearing in mind the 

need to exclude r isk of premature publ ic i ty . The Explanatory Report 

draws attent ion to the fact that protection of the discovery may be 

attained simply by keeping secret the precise location of the f ind , and 

not details of the f ind i tself . In the UK the re has been cr i t ic ism that 

research work on designated sites is not being published, al though it 

appears that encouragement is being given t o licensees to do so.®^ 

( f ) Reporting and recording 

States contract ing to the Convention would make a fundamental 

under tak ing by v i r t ue of Art ic le 3 to protect underwater cu l tura l 

p roper ty both in s i tu and af ter recovery. I n order to conform with the 

la t ter provision, the UK would almost cer ta in ly have to amend, or 

replace, the MSA 1894 provisions relat ing to t h e disposal of proper ty . 

Art ic le 6 is in terest ing in tha t i t p rov ides that Contract ing 

States shall requi re that all discoveries of underwater cu l tura l 

p roper ty (whether or not over 100 years old) be reported, whether the 

proper ty has been brought ashore or not. A t present in the UK, there 

is a du ty only to repor t wreck brought ashore. There is no du ty to 
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repor t wreck found in te r r i to r ia l waters but taken ashore elsewhere, o r 

to repor t f inds tha t are not wreck. Ar t ic le 6 also lays down a 

meritor ious pr inc ip le tha t discoverers of underwater cul tural property 

leave the proper ty in s i tu rather than recover ing i t . The Explanatory 

Report states that th is pr inc ip le may only be departed from for 

"serious reasons". This exception may, fo r example, apply where an 

isolated object on the seabed may not be found again if i t is left in 

s i tu , or where the material is threatened, for example by commercial 

operations of some sor t or by natural causes l ike sh i f t ing sands, and 

there is no time to obtain author i ty to under take rescue archaeology. 

Art ic le 6 also provides that : " In the case of accidental recovery, 

Contract ing States shall requi re tha t d iscoverers limit themselves to 

tak ing the necessary measures fo r temporary protect ion." The 

Explanatory Report states tha t accidental recovery might include 

recovery th rough f ish ing act iv i t ies and, i f t h i s is the case, i t would 

presumably include dredging act iv i t ies also. However, the precise 

meaning of th is provis ion is rather puzzl ing: i t almost seems to suggest 

tha t discoverers take the minimum amount of care of items recovered. 

Finally in relation to Art ic le 6, the Explanatory Report points out that 

there is nothing in th is ar t ic le which prevents Contract ing States from 

o f fe r ing a reward to discoverers, or tak ing o ther measures to 

encourage repor t ing. Presumably, such other measures might include 

s t r i c t enforcement of the duty to not i fy and severe penalties fo r 

infr ingement. 

Art ic le 15 provides tha t a Contract ing State may requ i re i ts 

nationals to repor t any discovery of underwater cu l tura l p roper ty 

"outside the ju r isd ic t ion of any State". The purpose of th is art ic le, 

according to the Explanatory Report, is to increase the avai labi l i ty of 

information on discoveries of underwater cu l tu ra l p roper ty . Presumably 

such information would then be added to the reg is ter to be established 

under Art ic le 7.™ Art ic le 15 suggest ively states tha t " [ t ] h i s could be 
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a f i r s t step towards the protect ion of such p roper t y . " Under the MSA 

1894, all wreck brought ashore must be repor ted, even if found outside 

te r r i to r ia l waters/^ 

A " fu l l record ing" of f inds would have t o be made, according to 

Art ic le 3, and t h i s provis ion recognises the emphasis placed by 

archaeologists on the recording of information. At present in the UK, 

excavations of designated sites and f inds f rom such sites must be 

recorded as a condit ion of obtain ing a licence under the PWA 1973. 

However, there is no requirement fo r a record to be made of 

excavations of non-designated sites, of ind iv idua l objects brought 

ashore from such sites, o r of isolated f inds. Even if there was such a 

requirement, in many cases there would be no-one available who would be 

quali f ied to make such a record. However, under the MSA 1894 repor t ing 

system, i t might be relat ively easy to design a repor t ing form for the 

recording of important information about the f i n d , al though under the 

present system and under proposals fo r i ts reform, i t is unclear who 

would be qual i f ied to record th is information. 

(g) Registration of sites 

A valuable provision in the d ra f t Convention Is Art ic le 7, which 

provides fo r the regist rat ion of underwater cu l t u ra l p roper ty . 

Registration is Increasingly being seen as a key to a successful 

protect ion policy because, wi thout knowing what cu l tura l resources are 

available, i t is d i f f i cu l t to allocate what may well be scarce protect ive, 

recovery and conservation facilities.^s Art ic le 7 provides fo r 

regist rat ion of p roper ty tha t has been discovered^'' and also proper ty 

which can be presumed to exist because of h istor ical records. In the 

UK the Royal Commission on the Historical Monuments of England (RCHME) 

and i ts equivalents in Scotland and Wales launched a National Record fo r 

Maritime Sites in June 1992.̂ ® This record is based on a mixture of 
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historical evidence and discovery, al though there is no formal l ink w i th 

the repor t ing mechanism under the MSA 1894. Obviously i t will need t o 

be expanded to include other cu l tura l p roper ty as well, but Is a step in 

the r i gh t direct ion. Art ic le 7 t r ies to balance the need for 

conf ident ia l i ty in some cases in order to prevent i l l i c i t Interference 

with a site, wi th the need for freedom of publ ic information and 

at ta in ing such a balance has been a matter of concern to those involved 

in establ ishing the UK's Record fo r Maritime Sites, 

(h) Conservation, research and display 

The Explanatory Report to the d ra f t Convention states tha t 

Art ic le 3 lays down the pr inc ip le tha t all recovered underwater cu l tura l 

p roper ty shall be conserved, "regardless of the time and circumstances 

of i ts recovery" . What Art ic le 3(2) actual ly states is that "Contract ing 

States shall ensure that all appropr iate measures are taken to protect 

and conserve recovered underwater cu l tura l p rope r t y " . Obviously, t h i s 

is easier said than done with cu r ren t pressure on conservation 

resources. However, the provis ion suggests t ha t items should not be 

recovered unt i l conservation faci l i t ies are available. This would 

suppor t an argument f o r the moth bal l ing of s i tes unt i l such time as 

resources are available to adequately excavate and conserve 

mater ia ls." In the UK, i t is a condit ion of licences under the PWA 1973 

that appropr iate conservation faci l i t ies are available fo r material 

brought ashore. Nonetheless, there is clearly pressure on the limited 

faci l i t ies tha t are available.^® 

Art ic le 10(1) rei terates tha t Contract ing States shall take 

appropr iate measures to ensure that recovered underwater cu l tu ra l 

proper ty is conserved. The conservation condi t ions should faci l i tate 

s tudy, according to the Explanatory Report, even in the period between 

excavation and deposition in a museum. Also, a sui table selection of 
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artefacts and other material should be put on display to the public. 

However, these requirements are subject to several reservations. 

First , a Contract ing State need only comply wi th th is paragraph "to t he 

extent permitted by Its domestic legislation". According to the 

Explanatory Report, th is covers si tuat ions where, fo r example, the 

r igh ts of pr ivate proper ty inh ib i t the application of these provisions. 

This appears to mean that i f pr ivate owners do not wish to put their 

proper ty on display to the publ ic or make i t available fo r research, 

then the i r wishes may be observed. A second reservat ion has been made 

in order to safeguard the " t radi t ional r i gh t " of the chief archaeologist 

on an excavation to have p r i o r i t y In publ ish ing the results obtained. 

The t h i r d reservat ion relates to the archaeological pr incip le of 

"association of f i nds " . This means that , as fa r as possible, f inds 

recovered dur ing the same excavation should be kept together. 

Presumably, " respect ing" th is pr inciple, as requ i red by Art ic le 10(1), 

means that f inds from the same site should not be spl i t up in order to 

be made available to researchers and to the publ ic , or tha t any 

fragmentation should be done along similar l ines to that provided for in 

the Austral ia/Nether lands Agreement."^® 

Art ic le 10(2) imposes a more general du ty on Contract ing States to 

"promote the appreciation of the underwater cu l tu ra l heri tage and the 

awareness of the need to protect i t " . States have discret ion in th is 

respect but , in par t icu lar , are encouraged to promote collaboration 

among d iv ing associations, qual i f ied archaeologists and cu l tu ra l bodies 

to f u r t h e r these object ives. Obviously the encouragement of museums 

and exhibit ions on the underwater cu l tura l her i tage would help to fu l f i l 

th i s du ty . According to the Explanatory Report, one measure to promote 

these object ives might be some kind of access to certain underwater 

sites. In certain par ts of the world, e.g. Israel and Florida, underwater 

theme parks have been developed, and th is is a notion tha t is being 

act ively considered by certain bodies in the UK, notably Engl ish Nature, 
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the nature conservation arm of the UK government, and the Marine 

Conservation Society,®' Areas around the Scil ly Isles and the island o f 

Lundy, o f f Cornwall, have been suggested as possible sites fo r such a 

park. However, in order to v is i t such a park, i t would be necessary t o 

be able to dive and obviously th is requirement severely limits the 

number and t ype of people able to benefi t f rom such an arrangement. 

Public education is being seen increasingly®'' as the key to enforcement 

of provis ions fo r the protect ion of the underwater cu l tura l heritage 

and th is was apparent ly recognised by the d ra f t e r s of the Convention in 

imposing a duty on Contract ing States to encourage the process of such 

education. 

( i ) Education and t ra in ing of d ivers 

Ar t ic le 4 recognises the importance of educat ing d ivers and others 

in the techniques of underwater archaeological invest igat ion and in 

conservation techniques. I t states tha t Contract ing States may either 

provide ins t ruc t ion or encourage appropr iate bodies to do so. The 

reform movement in the UK recognises the v i ta l importance of education 

and t ra in ing and the cu r ren t lack of ski l led underwater archaeologists 

and conservators.82 Although i t seems l ikely t h a t the present UK 

government would prefer to encourage, rather than provide inst ruct ion 

i tself , i t is in terest ing to note tha t in 1991 the DOE provided fund ing 

fo r the appointment of a nautical archaeology t r a i n i ng of f icer to 

develop courses run by the Nautical Archaeology Society. This was a 

su rp r i s ing and welcome development, which already appears to be bearing 

fruit.83 Ar t ic le 7 seeks to foster the co-operat ion of d ivers and 

archaeologists in o rder to promote education and involvement. The co-

operation of amateur d ivers in the protect ion o f the underwater 

cul tura l heri tage is seen by many to be another essential l inchpin to a 

successful protect ion pol icy: Ar t ic le 7 recognises th is factor.** 
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( j ) In te r -s ta te co-operation 

Art ic le 9 provides that Contract ing States "shall co-operate" in 

the protect ion of the underwater cu l tura l heri tage. I t refers 

par t icu lar ly to instances where another Contract ing State may have a 

special in terest in a discovery, perhaps fo r histor ical reasons.®® 

Where th is is the case, the Contract ing State in whose "area"®® the 

discovery was made must consider prov id ing information and also 

collaboration in the actual excavation, conservat ion, s tudy and cul tural 

promotion of the discovery. The Agreement Between the Netherlands and 

Austral ia Concerning Old Dutch Shipwrecks provides the best example of 

such collaboration already h a p p e n i n g . 8 ^ Such agreements are highly 

desirable and the Convention can only be commended i f i t encourages 

f u r t h e r collaboration. In the past, the UK has recognised the ownership 

claims of fore ign countr ies to certain wrecks, e.g. the claims of the 

Dutch government to the Dutch East Indiamen de Liefde and Amsterdam. 

and has informally collaborated in a similar way,®® but has not yet been 

par ty to such a formal agreement. 

Ar t ic le 14 provides fo r co-operation between Contract ing States to 

discover the ident i ty of perpet ra tors of damage to underwater cul tural 

proper ty . The Explanatory Report to the d r a f t Convention states that 

the main aim of th is ar t ic le is to give archaeological author i t ies in 

Contract ing States the oppor tun i ty to gather information on damaged 

underwater cu l tu ra l p roper ty . The faci l i tat ion of penal action against 

the perpet ra tors of damage is only a secondary aim of the provision. 

(k) I l l i c i t t r a f f i c In underwater cul tura l p rope r t y 

The Explanatory Report to the d ra f t Convention states tha t 

international co-operation to control i l l ic i t t r a f f i c in underwater 

cul tura l p roper ty is one of the basic ob ject ives of the Convention. 
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Provisions to deal wi th th is issue are contained in Art icles 11-13. 

Art ic le 11 requires tha t each Contract ing State "shall take all measures 

i t deems appropr iate to make available evidence on any lawful export" of 

underwater cu l tura l p roper ty . I t is evident f rom the Explanatory Report 

that , du r ing discussions on the d ra f t Convention, the question of 

establ ishing cert i f icates of or ig in or ownership was raised, but no 

agreement could be reached on th is because of t he practical d i f f icu l t ies 

of such a system. Instead, the more general concept of evidence 

mentioned above was adopted. Ar t ic le 11 commences " In order to 

faci l i tate the control of t ra f f i c In underwater cu l tu ra l proper ty . . . " and 

i t is in terest ing to note that the word " t r a f f i c " was chosen 

del iberately in preference to "commerce" because i t covered act iv i t ies 

of a non-commercial, as well as commercial, nature. 

The system of export control in the UK, according to Prot t and 

O'Keefe, "rel ies on substantial co-operation f rom the publ ic [ including 

owners and dealers] rather than puni t ive measures" and there is a 

reluctance to be too draconian as th is would in te r fe re with Bri tain 's 

prominent position in the ar t t r a d e . T h e UK government has been 

urged to ra t i f y the 1970 UNESCO Convention on I l l i c i t Trade in Cultural 

Material,®® the most important International ins t rument on the control 

of illegal t rade in cu l tura l property.si However, the government has 

raised the practical d i f f i cu l t y of implementing measures to supplement 

the export controls of other count r ies^ as i ts excuse fo r not 

ra t i f y ing the Convention. In fact, i t seems clear tha t the "major 

cont r ibut ion of the big auction houses to the B r i t i sh economy, and the i r 

inf luence in publ ic l i f e " ^ are s igni f icant fac tors in the government 's 

decision not to ra t i f y . 

Art ic le 12 imposes a duty on Contract ing States to co-operate to 

locate and secure underwater cu l tura l p roper ty t ha t is being i l legally 

t rans fer red between Contracting States, or has been recovered i l legally. 
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According to tine Explanatory Report, the word " i l legal ly" refers to acts 

in contravent ion of relevant legislation in Contract ing States. 

Art ic le 13 provides that "all practicable measures" shall be taken 

towards the rest i tut ion, i.e. re tu rn , of such p roper ty . I t is in terest ing 

to note tha t the Convention does not provide an obligation to re turn 

p roper ty . Instead the words "all practicable measures" qual i fy the 

statement and allow Contracting States to take into account the i r 

domestic legislation and to take what steps are practicable in l ight of 

that . The provision does not af fect exist ing remedies in domestic 

l a w . A p p a r e n t l y th is is a "compromise solut ion" adopted owing to 

d i f f i cu l t ies with domestic legislation in a number of States.^® 

According to Prot t and O'Keefe,®® the recovery, from an import ing state, 

of i l l i c i t ly t ra f f i cked objects, is one of the most controversial areas 

in the f ie ld of cul tural heri tage law. Clearly the re may be conf l ict of 

law problems. Dif ferent states will maintain a d i f fe ren t balance between 

the r i gh ts of an owner and the r i gh ts of a bona f ide purchaser fo r 

value. In common law systems the general ru le is that the bona f ide 

purchaser gets no special protect ion (al though there are a number of 

exceptions). In contrast, in c iv i l law countr ies the bona f ide purchaser 

takes p r i o r i t y and generally gets t i t le af ter a relat ively shor t period 

of time, fo r example three years in France, Belgium and the Netherlands. 

This s ign i f icant di f ference between the two legal systems obviously 

creates problems in making international prov is ion fo r rest i tu t ion. 

There are other d i f f icu l t ies too. For example, the concept of t he f t may 

vary between import ing and export ing countr ies. Also, some countr ies, 

notably the US, have a declared policy of i gno r ing fore ign export 

contro ls on the grounds of f ree trade. 

The implementation of s t r i c t controls on the export of underwater 

cu l tura l material would be of great help in p rov id i ng protect ion f o r the 

underwater heritage. I f the export of such material was rest r ic ted, 
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there would be less incent ive fo r t reasure hun te rs to operate because 

they may well not obtain, on the domestic market , prices as high as 

those on the international market. Also, such controls would held to 

prevent the dispersal of collections around the world. 

3. Crit icisms of the 1985 Draft Convention 

One of the most praiseworthy aspects of the d ra f t Convention is 

the comprehensive nature of i ts provisions de f in ing the extent of the 

protect ive regime, i.e. the provisions in Ar t ic le 1. In th is respect, as 

out l ined ear l ier, the UK would have to make considerable legislative 

amendments to comply with the d ra f t Convention. What the d ra f t 

Convention also proposes which is of considerable interest is ( i) to 

establish a grounding fo r co-operation between Contract ing States in a 

number of areas, and ( i i ) to set up a Standing Committee to review the 

si tuat ion periodical ly. Furthermore, the establ ishment of a 

comprehensive regis t rat ion system would be o f great assistance. I t 

would allow assessment of the underwater archaeological resource so 

tha t pr io r i t ies could be determined and resources allocated. 

However, the d ra f t Convention can also be cr i t ic ised in a number 

of important respects. In par t icu lar , the geographical scope of 

application of the Convention is limited and a 200-mile "cu l tura l 

protect ion zone" would have been more sat is factory . The main 

regulatory aspect of the d ra f t Convention, i.e. re lat ing to the removal 

of protected underwater cu l tura l proper ty f rom the seabed, relies - as 

fa r as the contiguous zone is concerned - on a legal f i c t i on . ^ In both 

cont iguous zone and te r r i to r ia l waters i t is l e f t f o r indiv idual states 

to lay down the detailed regulat ions and offences. The d ra f t Convention 

also avoids the d i f f i cu l t issues of ownership, salvage and rewards 

instead of making a clear stand on them. 
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I t is in terest ing to compare the d ra f t Convention with the minimum 

requirements of Recommendation 848.=^ some o f the most construct ive 

and innovat ive recommendations of the lat ter have been excluded from 

the dra f t , in par t icu lar , two fundamental p r inc ip les of the 

Recommendation, namely creation of a 200-mile cu l tu ra l protection zone 

and exclusion of salvage law from protected cu l tu ra l proper ty . The 

reason for th is divergence is probably the v e r y nature of the two 

instruments. Recommendation 848 simply p rov ides unenforceable guidance 

to Member States of the Council of Europe, who can choose whether o r 

not to abide by it. I t s preparat ion and agreement must therefore have 

been a much less content ious process than preparat ion and agreement of 

the d ra f t Convention which, upon rat i f icat ion, would becoming binding in 

internat ional law upon Contract ing States. For th i s reason, a 

Convention will always be a product of compromise and controversial 

standpoints on issues of pr inc ip le may well have to be sacrif iced. 

Despite these cr i t ic isms of the d ra f t Convention, i t will become clear 

tha t i t has much more to o f fe r in terms of a pro tec t ive regime that 

the 1982 Law of the Sea Convention. 

In due course, i t may become necessary to harmonise the cul tural 

her i tage laws of the Member States of the European Community (EC) in 

o rder to accord with EC law and, in par t icu lar , with the rules relat ing 

to f ree movement of goods laid down in the or ig ina l Treaty of Rome.^°i 

I f there were to be a harmonised European regime (whether th rough an 

EC or Council of Europe in i t ia t ive) we have a "hesi tant but useful 

i n d i c a t o r " a s to what i t might entail in the fo rm of the d ra f t 

Convention. For th is reason, i t is a worthwhi le exercise to examine how 

fa r UK law would need to be amended to conform with such a regime. 

The UK is probably no f u r t h e r apart from the provis ions of the d ra f t 

Convention than most other European states. Nonetheless, i t would need 

to make considerable legislat ive amendments t o be able to comply with 

the regime. Even though the d ra f t Convention has fai led to reach 
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signature, i t is in terest ing to note tha t the recent French legislation 

on underwater archaeology reflects to some degree the d ra f t 

Convention, so clearly the d ra f t has had some influence. 

C. UNITED NATIONS CONVENTION ON THE LAW OF THE SEA 1982 

1. Background 

In order to appreciate the specif ic prov is ions of the 1982 Law of 

the Sea Convention relat ing to underwater cu l tu ra l proper ty , i t is 

necessary to have a basic understanding of t he development and present 

state of internat ional law concerning the funct ional zones of the sea: 

the te r r i to r ia l sea, high seas, continental shel f , contiguous zone, 

exclusive economic zone (EEZ) and deep seabed.** In par t icu lar , i t is 

necessary to understand the position in internat ional law of a state 

tha t wishes to control interference with, and excavations on, underwater 

cu l tura l p roper ty outside i ts s t r i c t te r r i to r ia l l imits. 

(a) Terr i tor ia l waters 

Within i ts own te r r i t o r ia l l imits a state has fu l l sovere ignty and 

legislat ive competence and may therefore exercise control over d iv ing 

and excavation act iv i t ies in its inland waters and te r r i to r ia l sea, 

inc luding the act iv i t ies of the nationals of o the r states.""® The PWA 

1973 is an example of legislation to control such act iv i t ies in 

te r r i to r ia l waters. Such control is, of course, subject to the r i gh t of 

innocent passage.lo® Sea ports are presumed t o be open to fore ign 

vessels, but a coastal state may exercise some control over the 

act iv i t ies of fore ign ships by res t r i c t ing or p roh ib i t i ng use of Its 

por ts or by making the i r use dependent on consent. I n th i s way it 

may be able to control the act iv i t ies of these sh ips outs ide i ts s t r i c t 
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te r r i to r ia l l imits. This could prove to be a s ign i f icant impediment, as 

fore ign ships clearly need to use local por ts f o r refuel l ing and taking 

on supplies, etc. 

The Geneva Convention on the Terr i tor ia l Sea and Contiguous Zone 

1958^08 does not define the breadth of the te r r i t o r i a l sea,i°® but i t Is 

now generally accepted that 12 miles is allowable under customary 

international law^^o and th is is the l imit claimed by the UK since 

1987.111 Some states, however, claim ju r i sd ic t i on - at least in some 

respects - over areas va ry ing up to 200 miles.''12 i t is interest ing to 

note that recently enacted Chinese legislation declares prescr ip t ive 

ju r isd ic t ion over ancient Chinese underwater ar tefacts, wherever found, 

even within the te r r i to r ia l waters of o ther states. 

(b) High seas 

Tradi t ional ly , the sea was div ided in to two zones: te r r i to r ia l 

waters and the high seas. On the high seas, the historical pr inc ip le o f 

customary international law has been freedom of the seas, which 

embraces several freedoms including freedom of navigation and freedom 

of f ishing." '* None of these freedoms refers specif ical ly to marine 

archaeology, but i t is arguable tha t th is ac t i v i t y may be embraced by 

the pr inc ip le of freedom to undertake sc ient i f ic r e s e a r c h . " s Such 

freedom would in any event be limited by the pr inc ip le tha t states must 

re f ra in from act iv i t ies which might adversely a f fec t the exercise of 

freedoms by other users of the high seas. 

Until the 1958 Geneva Convention on the High Seas, the tradi t ional 

ru le had been that p roper ty der iv ing from a sh ipwreck cont inued to 

enjoy the protect ion of the vessel's f lag-state. Whether th is is s t i l l 

the rule, post 1958, is arguable."® According to some, inc lud ing 

Cafi isch,"^ a wreck may no longer qual i fy as a vessel sub jec t to the 
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exclusive ju r i sd ic t ion of i ts f lag state and the general pr incip le of 

freedom of the seas may govern the search fo r and recovery of the 

wreck. Of course, act iv i t ies conducted from a ship will be subject to 

the law of the ship 's f lag state, or the national laws of those on 

board. However, i t will obviously be d i f f i cu l t in practice fo r the flag 

or national state to have ef fect ive control over i ts vessels or 

nationals on the high seas.ii® An example of domestic legislation which 

attempts to control act iv i t ies on the high seas is the UK's PMRA 1986, 

which makes it an offence fo r Br i t ish nationals, or those on board 

Br i t ish-contro l led ships, to in ter fere with cer ta in specified remains."^ 

Where there is a conf l ict between the laws of d i f fe ren t states, for 

example the f lag-state of the wrecked vessel and the f lag-state of the 

salvage vessel, the issues must be resolved by the choice of law rules 

o f t h e f o r u m . 120 

(c) Contiguous zone 

The 1958 Geneva Convention on the Ter r i to r ia l Sea and the 

Contiguous Zone Ar t ic le 24(1) provides tha t : -

" In a zone of the high seas contiguous to i ts te r r i to r ia l sea, the 
coastal state may exercise the control necessary to: (a) prevent 
infr ingement of i ts customs, f iscal, immigration or sani tary 
regulat ions wi th in i ts t e r r i t o r y or t e r r i t o r i a l sea; (b) punish 
infr ingement of the above regulat ions committed within i t s 
t e r r i t o r y or te r r i to r ia l sea," 

Whether th is ar t ic le gives the coastal state legislat ive competence in 

the matters l isted over the contiguous zone, o r whether i t only gives 

i t certain powers of control is u n c l e a r . i n any event, as coastal 

states have extended the breadth of the i r t e r r i t o r i a l waters to 12 

miles, the signif icance of the provision disappears, since Ar t ic le 24(2) 

provides that the cont iguous zone may not extend beyond 12 miles. The 

1982 Law of the Sea Convention Art ic le 33 extends the l imit of the 

cont iguous zone to 24 m i l e s 122 and, as has already been shown, the 
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d ra f t European Convention adopted th is zone too fo r its regulatory 

regime. The relat ively new French legislation on underwater archaeology 

also applies in the 24 mile contiguous zone,123 as does Danish lawJ^* 

(d) Continental s h e l f ^ 

The 1958 Convention on the Continental Shel f Art ic le 2(1 allows 

coastal states to exercise sovereign and exclusive r igh ts over the 

continental shelf " fo r the purpose of explor ing i t and exploit ing its 

natural r esou rces " / ^ Ar t ic le 2(4) of the Convention defines natural 

resources to include mineral and other non - l i v i ng resources. I t is 

probably correct to say tha t a wreck of a ship is not a natural 

r e s o u r c e , 128 al though i t is possible to see arguments tha t a cargo of 

ore, which may be all tha t is lef t of a wreck, is a valuable non- l iv ing 

resource. Gold bull ion is a l i t t le more d i f f i cu l t t o th ink of as 

"na tura l " , although i t is a base metal. However, in neither case can i t 

really be said tha t they are resources of the seabed in the same way 

as, say, manganese nodules. Af ter all, they have been brought to the i r 

posit ion on the seabed by the inter ference of man. Underwater cul tura l 

p roper ty can be said to be a resource in that i t is a non-renewable 

source of archaeological and historical information, 129 but i t is not a 

natural resource of the continental shelf and there fo re is not wi th in 

the def ini t ion. I t seems f rom the Internat ional Law Commission's 

explanatory comments on the d ra f t Convention on the Continental Shelf 

that i t was "...clearly understood that the r i g h t s in question do not 

cover objects such as wrecked ships and the i r cargoes ( inc lud ing bul l ion) 

ly ing on the seabed or covered by the sand o f t he subsoil".^3° 

There are, however, examples of States, notably Australia,"'^' 

Ireland,132 Norway/%: the Seychelles^^4 and Cyprus,^^: which have 

enacted legislation extending control in respect o f underwater cu l tura l 

p roper ty over the continental shelf, o r which i n t e r p r e t the i r laws 
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protect ing the underwater cu l tura l heri tage as apply ing to the 

continental shelf. However, in hearings to consider the Abandoned 

Shipwreck Act of 1987, the US Department of State st rongly objected to 

the assertion of federal t i t le to shipwrecks on the outer continental 

shelf, beyond state boundaries, as th i s would be inconsistent wi th the 

1958 C o n v e n t i o n J 3 S However, a state could pass legislation protect ing 

the marine resources general ly, or to create safety zones around oil 

platforms (as allowed fo r by the Convention), which would enable i t 

ind i rect ly to res t r i c t d iv ing o p e r a t i o n s I t is interest ing to note 

that the US Marine Protection, Research and Sanctuaries Act 1972 

provides fo r the creation of marine sanctuaries on the US continental 

shelf and in 1975 an area was designated as a marine sanctuary around 

the si te of the USS Monitor, which ties four miles outside the 12 mile 

l i m i t . 138 I t may be that as more and more states assert ju r i sd ic t ion 

beyond the i r te r r i to r ia l l imits without the object ion of other states, 

such ju r i sd ic t ion will become customary internat ional law and therefore 

reliance will not need to be placed on the provis ions of the 1958 

Convention. I t is indeed arguable tha t a ru le o f customary 

international law relat ing to control of d iv ing act iv i t ies to protect the 

archaeological heri tage on the continental shelf is already emerging. 

Obviously, however, the continental shelf var ies in width s igni f icant ly 

(from one to several hundred miles)i39 and contro l over th is area for 

some states may mean very l i t t le in practice. Furthermore, exercising 

ef fect ive control and enforcement over what may prove to be wide areas 

may be very d i f f i cu l t . 

(e) Exclusive economic zone of 200 miles 

Part V of the 1982 Law of the Sea Convention created the concept 

of the 200 mile exclusive economic zone (EEZ).^^ Ar t ic le 56 provides 

that the coastal state has sovereign r igh ts over natural resources, as 

with the continental shelf , but also "wi th regard to other act iv i t ies for 
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the economic exploitation and exploration of t he zone". Such a zone 

already has a wide measure of suppor t and many states claim a 200 miie 

wide f ishery zoneJ^i 

Analogous to the EEZ was the proposal in the Council of Europe's 

Recommendation 848 fo r a cu l tura l protect ion zone of 200 miles in which 

national ju r isd ic t ion could be exercised in respect of the underwater 

cu l tura l heritage. The adoption of such a recommendation would enable 

coverage of some areas of the deep seabed which would not be included 

in a continental shelf limitJ^^ Unfortunately, t ha t proposal was not 

adopted in the d ra f t European Convention, which confined i tsel f to the 

24 mile contiguous zone. I t appears that only one country so fa r -

Morocco - has legislation creat ing i ts own 200 mile EEZ.i'"^ together 

with a provision requ i r ing all archaeological act iv i t ies therein to be 

subject to the author i ty of the government of Morocco. 1̂4 c lear ly the 

concepts of a "cu l tura l protect ion zone" and an "exclusive economic 

zone" should be carefu l ly dist inguished in o rde r to avoid states 

th ink ing , when they have a r i gh t to control exploitat ion, that instead 

they have a r i gh t to t i t l e and to exploit themselves. 

( f ) Deep seabed 

The f inal area that needs to be considered is the sea beyond the 

200 mile EEZ, In other words the deep seabed. I t was not unt i l the 

early 1970s that operations on the deep seabed were technical ly 

possible and therefore, unt i l then, there was no need fo r regulat ion in 

th is respect. Unti l then, operations in th is area were sub jec t only to 

the rules of publ ic international law regard ing the high seas and of 

pr ivate international law regarding salvage. However, by UNCLOS I I I 

which was convened in 1973, the need for the ab i l i ty to regulate in th is 

sphere was becoming obvious. The 1982 Law o f the Sea Convention 

creates what i t calls the " Internat ional Sea-bed Area" o r simply the 
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"Area", which is tha t par t of the seabed under the high seas, outside 

o ther zones. Act iv i t ies in the "Area" were stated in Art icle 140 to be 

fo r the benefit of mankind as a whole and those relating to exploration 

and exploitation of natural resources were to be under the supervis ion 

of a body called the " Internat ional Sea-bed Au thor i t y " . The Convention 

also makes some provis ion fo r underwater cu l tu ra l property In the 

" A r e a " . 145 The deep seabed is of crucial importance in th is f ie ld 

because i t is there tha t the most well preserved wrecks of all may be 

found. For example, in 1963 there was the d iscovery by camera of a 

completely loaded Roman ship at 400 metres depth in the St ra i t of 

G i b r a l t a r , a n d in 1985 a cargo of 180,000 pieces of perfect ly 

preserved Chinese porcelain was recovered f rom the wreck of a Dutch 

East Indiaman lost in 1752 in the South China S e a . G r a d u a l l y the 

technology is becoming available to f ind such wrecks and explore and 

exploit them.^^ 

An in terest ing uni lateral move to control act iv i t ies on the deep 

seabed was the US RMS Titanic Maritime Memorial Bill of 1986, which was 

draf ted af ter the discovery of the vessel in 1985 ly ing 12,000 feet down 

on the seabed in internat ional waters.^s Several exploration and 

salvage ventures were being planned and the US government fe l t there 

was a need to control these act ivi t ies. The US Bill provided fo r three 

th ings : -

( i) the establishment of the Titanic as an internat ional maritime 
memorial to those who lost the i r l ives aboard her; 

( i i ) the establishment of national guidel ines fo r conduct ing 
research on, exploration and, if appropr iate, salvage of the 
vessel; 

( i i i ) the US Secretary of State was to enter into negotiat ions 
with the UK, France and Canada to develop an internat ional 
agreement p rov id ing fo r international research, explorat ion and, i f 
appropr iate, salvage of the wreck, consistent with the national 
guidelines. 150 
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Sec.7 of the Bill p rov lded: -

" I t is the sense of Congress that pending adoption of an 
internat ional agreement...no nations should undertake any 
act iv i t ies in regard to the shipwreck Ti tanic which are not in 
compliance with the guidelines...". 

Furthermore, Sec.8 provided: 

"By enactment of th is Act, the United States does not assert 
sovereignty or ju r i sd ic t ion over, or the ownership of, any marine 
areas, the vessel or any of i ts cargo, unless otherwise subject 
to i ts ju r isd ic t ion . " 

The French failed to respond to repeated in i t ia t ives by the State 

Department and instead launched an expedition in 1 9 8 7 . T h e US Senate 

therefore responded by producing another Bill, S.I581, which would have 

prohib i ted the importation fo r commercial gain o f objects from the 

Titanic unt i l such time as the US became bound by international 

agreement governing the exploration and salvage of the wreck. Neither 

Bill was ever enacted. 

2. Provisions of the 1982 Convention Relating t o the Underwater 

Cultural Heritage 

By the early 1960s i t was becoming apparent that the law of the 

sea framework established by the 1958 Conventions was not adequate to 

deal wi th developments of science and technology which were making the 

sea more and more accessible. I t was also becoming recognised that the 

t radi t ional system of f ree f ish ing could not cont inue and that the l iv ing 

resources of the sea were not inexhaustible. Fur thermore, radical 

changes were tak ing place in the size and composition of the 

internat ional community. Countries of the t h i r d wor ld were anxious to 

part ic ipate in drawing up rules governing the marit ime zone t o replace 

those framed by the smaller, and fundamentally d i f f e ren t , International 

community at the 1958 C o n f e r e n c e . 
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The 1982 Convention was produced by UNCLOS I I I , which convened in 

1973 and held 11 sessions. The Convention addresses issues relating to 

the cu l tura l heritage, but unfor tunate ly in a h igh ly qualif ied fashion. 

I n negotiations before and at the Conference, Greece and Turkey were 

pr imar i ly responsible for inclusion of some prov is ion relat ing to the 

underwater cu l tura l heritage.^^4 i t is thanks t o the i r e f for ts that all 

the d ra f ts of the Convention included such provis ion. The main problem 

arose, however, over exactly what th is prov is ion should set out to do. 

The Convention contains two art icles re lat ing to underwater 

archaeology. Art ic les 149 and 303.̂ 55 Art ic le 149 relates to items 

found in the "Area"; Art ic le 303, apart from conta in ing some general 

provisions, defines the ju r isd ic t ion of the coastal state over 

underwater cu l tura l proper ty found in its cont iguous zone. These two 

art ic les will be looked at in t u rn . 

(a) Ar t ic le 149^^ 

The text of th is art ic le developed th rough several s t a g e s . T h e 

f i r s t s ign i f icant stage was in 1975 when an " Informal Single Negotiating 

Text" (ISNT) was produced, drawn up by the Committee Chairmen and the 

Conference President on the i r own initiative.iss Ar t ic le 19 read as 

fol lows:-

"1. All objects of an archaeological and histor ical nature found 
in the Area should be preserved or disposed of [by the Author i t y ] 
fo r the benefi t of the international community as a whole, 
par t icu lar regard being paid to the preferent ia l r i gh ts of the 
[State of count ry of o r ig in ] , or the State of cu l tura l o r ig in , or 
the State of historical and archaeological o r ig in . 
[2. The recovery and disposal of wrecks and the i r contents more 
than 50 years old found in the Area shall be sub jec t to 
regulat ion by the Author i ty without p re jud ice to the r igh ts of 
the owner thereof. 
3. Any dispute with regard to a preferent ia l r i g h t under 
paragraph 1 or a r igh t of ownership under paragraph 2, shall, on 
the appl icat ion of ei ther par ty , be sub jec t to the procedure fo r 
settlement of disputes provided for in t h i s Convention.]"^5® 
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The term "the Area" refers to the deep seabed, beyond other 

z o n e s . 1G0 One major query over th is early d r a f t was the sui tabi l i ty of 

the Internat ional Seabed Author i ty to deal wi th underwater cul tural 

p roper ty . According to S t r a t i , " t h e Au thor i t y was seen as a sort of 

'custodian' of archaeological t reasures fo r the benef i t of mankind as a 

whole: an approach tha t did not challenge the r i gh t f u l interests of the 

state(s) of or ig in . " However, the Author i t y ' s main concern was with deep 

sea mining and other prof i t -making act iv i t ies. 

In 1976 a new "Revised Single Negotiating Text" (RSNT) was 

p r o d u c e d , 162 which contained a substant ial ly modif ied art ic le:-

"All objects of an archaeological and histor ical nature found in 
the Area shall be preserved or disposed o f fo r the benefit of 
the international community as a whole, par t i cu la r regard being 
paid to the preferent ia l r igh ts of the State o r country of or ig in, 
or the State of cu l tura l or ig in , or the State of historical and 
archaeological o r i g i n . 

Clearly the deletion of paragraphs 2 and 3 of the ISNT version and 

the omission of the reference to the Author i t y , leave the provision in 

a somewhat emasculated state. The only posi t ive modification was the 

subst i tu t ion of the term "State of country of o r i g i n " with "State or 

count ry of o r ig in " , which seems to make more sense.^^4 

This art ic le, renumbered as Art ic le 149, f ound i ts way into the 

"Informal Composite Negotiating Text" (ICNT) of 1977 and i ts revisions in 

1979 and 1980.iss The only change made to the f ina l text of the art ic le 

in 1980 at the 9th Session in Geneva was subs t i tu t i on of the phrase 

" fo r the benefit of the international community as a whole" wi th the 

phrase " fo r the benefit of mankind as a whole".'®® Art ic le 149 is found 

in Part XI on "The Area". 
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Art ic le 149 (as i t appears in the Final Text) 

Archaeological and historical obiects 

"All objects of an archaeological and histor ical nature found in 
the Area shall be preserved or disposed of fo r the benefit of 
mankind as a whole, par t icu lar regard being paid to the 
preferent ial r i gh ts of the State o r count ry of or ig in, or the 
State of cu l tura l or ig in , or the State of historical and 
archaeological or ig in . " 

This art ic le is open to cr i t ic ism on many grounds. F i rs t and 

foremost, i t is weak and ambiguous, leaving open a great number of 

questions. A prime example of i ts weakness and ambiguity is the fa i lu re 

to define the proper ty to be protected, i.e. "objects of an 

archaeological and historical n a t u r e " . " N a t ^ j r e " seems wider than 

terms such as "value", " importance" or "s igni f icance". Was the intent ion 

fo r Art ic le 149 really to protect ai l such objects? "Al l" would 

encompass a great deal of material, much of which archaeologists would 

not f ind of value, importance or signif icance. Does the term "objects" 

include immovable cul tura l proper ty e.g. the s i te of a wreck or the 

remains of a submerged town, such as Dunwich in Suffolk? Furthermore, 

exactly how old would an artefact have to be to classify as 

"archaeological and histor ical"? There appears to be a view that the 

legislat ive history of the Convention suggests tha t the term should be 

in terpreted as only cover ing proper ty more than 300-400 years old.''®® 

This view seems to der ive from certain statements by Oxman.i^s who was 

Vice-chairman of the American delegation. 

The d ra f t i ng history of Art ic le 149 shows tha t reference to 

"objects of historical o r ig in " was added to the term "archaeological 

objects" at the insistence of the Tunisian delegation, who fe l t tha t the 

expression "archaeological objects" might not be broad enough to cover 

Byzantine r e l i c s . " o From th is Oxman concludes that the negot iat ing 

history of the phrase would suggest tha t i t covers " the idea of objects 

tha t are many hundred years old". He then goes on to suggest : -
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"... i t may be that i f a rule of thumb is useful for deciding what 
is unquestionably covered by th is art ic le, t he most appropriate 
of the years conventional ly chosen to represent the s ta r t of the 
modern era would be 1453: the fal l of Constantinople and the f inal 
collapse of the remnants of the Byzantine Empire. Everyth ing 
older would clearly be regarded as archaeological or historical. 
A s l ight adjustment to 1492 fo r apply ing t he art icle to objects 
indigenous to the Americas, extended perhaps to the fall of 
Tenochtit lan (1521) or Cuzco (1533) in those areas, might have the 
merit of conforming to historical and cu l tura l classifications in 
tha t par t of the wor ld . " " ' ' 

This is clearly a very res t r ic t ive in terpreta t ion and Caflisch argues^^ 

persuasively tha t the provision should be in terpre ted much more widely. 

Rather than considering the recollections of part isan negotiators as 

conclusive, he suggests that the rules laid out in Art icles 31 and 32 of 

the Vienna Convention on the Law of Treaties 1969"3 should be 

followed. According to Art ic le 31(1) of the Vienna Convention, a word, i f 

not defined, should be given i ts o rd inary meaning. Caflisch therefore 

suggests tha t the o rd inary meaning of the word "archaeology" would 

probably be the meaning a t t r ibu ted to i t by archaeologists and i t seems 

l ikely that archaeologists would given the word a much wider meaning 

than that given by Oxman. The Vienna Convention Art icle 31(3)(c) provides 

fo r examination of the relevant rules of internat ional law applicable in 

the relations between the parties. One such ru le of importance is the 

1970 Convention on the Means of Prohib i t ing and Prevent ing the I l l i c i t 

Import , Export and Transfer of Ownership of Cul tural Property which 

establishes time limits of 50 and 100 years. I t is certa in ly probable 

tha t most histor ians and archaeologists would feel that Oxman's 

in terpretat ion would leave unprotected many important wrecks, e.g. the 

Dutch East Indiamen and the Mary Rose. In fact , only four of the 37 

wrecks designated under the PWA 1973 would qua l i f y . Also, i t would not 

conform to provis ions in many domestic pieces o f legislation, which 

consider 50 or 100 years to be the relevant c u t - o f f po in t . "^ A 

f u r t h e r point is that paragraph 2 of the early ISNT text mentioned 

proper ty more than 50 years old. Although th i s paragraph was dropped, 

i t may be an indication that the negotiators had a less res t r i c t i ve 
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in terpretat ion in mind, even i f i t was thought tha t 50 years was too 

recent. 

A f u r t h e r cr i t ic ism of Art ic le 149 is that i t does not impose a 

duty upon anyone who f inds objects to repor t them or to not i fy 

interested parties, inc luding states with preferent ia l r ights. The 

phrase "preserve or dispose o f " is ambiguous. Does "dispose of" inc lude 

sale and, i f so, how will th is be regulated In o rde r to benefit mankind 

as a whole? What exactly does "preserve" mean? Does i t mean that 

objects should be preserved in s i tu, or only once they have been 

recovered? I f the lat ter , should they be preserved in a publ ic museum, 

or sent on a world t ou r in order to benefit as much of mankind as 

possible? No mechanisms are laid down fo r t he preservat ion or disposal 

of proper ty . How, where and by whom is th is supposed to happen? Who 

will pay? I t may well be that the duty fal ls on the indiv idual states 

and i ts fu l f i lment rel ies very much on the i r goodwil l . Moreover, the 

Convention only seems to address the issue of cu l tura l proper ty af ter 

objects are found: no regime is laid down to pro tec t objects before 

they are found. Does th is mean that the Convention envisages that 

anyone can search fo r underwater cu l tura l p rope r t y under the pr inc ip le 

of freedom of the high seas? Does i t mean t h a t anyone can explore and 

exploit sites so long as objects found are " . . .preserved or disposed of 

for the benefit of mankind as a whole..."? Does i t also mean that no 

e f fo r ts should be made " fo r the benefit of mankind as a whole" to 

locate sites, in par t icu lar where th is may be necessary fo r the i r 

preservat ion and protect ion. For example, the re may be a need fo r 

rescue archaeology to be undertaken before d igg ing or d r i l l i ng fo r 

mineral resources - as envisaged by the Convention - takes place. At 

the moment, such act iv i t ies are proh ib i t ive ly expensive, but th is will 

not be the case forever . 
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The early ISNT d ra f t recognised ownership r igh ts in the proper ty 

as well as preferent ia l r ights . This suggests t ha t there is no longer 

any recognit ion of ownership r ights of p roper ty found in the "Area" and 

that a preferent ia l state will not be treated as owner of the proper ty . 

In other words, i t will have an interest in the proper ty shor t of t i t le. 

The exact nature of th is interest is very unclear. I t may even mean 

simply that mankind in the preferent ial state(s) should receive the 

benefi t - in other words, the proper ty should be located there. This 

would seem to be a sensible conclusion as the artefacts would have to 

be located somewhere and mankind in the preferent ia l state would have a 

greater interest in them than anyone else. I t would probably not be 

advisable fo r material to be moved around constant ly because of the 

l ikelihood of damage being c a u s e d . T h i s sor t of in terpretat ion would 

help to make i t clear how the r igh ts of mankind as a whole f i t in with 

the preferent ia l r i gh ts of states. Where a state claimed preferent ial 

r igh ts , i t would mean that tha t state's populat ion in a sense received 

the benefit in p r io r i t y to mankind as a whole. 

The number of states given "preferent ia l r i gh t s " is l ikely to cause 

confusion and, in any event, i t is unclear to exactly which states the 

term is intended to apply. What exactly is the d is t inct ion between 

"State or count ry of o r i g in " , "State of cu l tura l o r i g in " and "State of 

historical and archaeological or ig in"? The o r i g i n of the term "State or 

count ry of o r ig in " has already been e x p l a i n e d . T h e reason that 

several terms were included in the art ic le is almost certa in ly to be 

found in the historical background to the Convention. The ini t ia l Greek 

proposal used the expression "State of histor ial or ig in" ;^ ' " a 

subsequent Greek proposal used the expression "State of cu l tura l 

or igin";" !^ and a Turk ish proposal used the expression "State of the 

count ry of o r i g i n " . c l e a r l y , as Strat i points out,^®° these terms 

were never intended to be used as al ternat ives. For t h i s reason, there 

probably is no exclusive meaning fo r each; ra ther they over lap and the 
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hope was tha t the three terms used together would cover all possible 

si tuat ions, fo r example where one state has succeeded to another, where 

several countr ies share, or shared, the same cu l tu re , and so onJ^i 

What happens when more than one State claims preferent ial r ights? 

Which, if any, has pr ior i ty?"!^ Arend^^^ gives as an example the case 

of a Roman ship, bu i l t in North Afr ica in 200 A.D. and discovered in the 

"Area". I ta ly would arguably be the State of cu l tu ra l or ig in , but Libya 

might be the State now possessing the t e r r i t o r y in which the ship was 

bui l t . Clearly a s i tuat ion could arise where d i f f e ren t claims arise in 

respect of the cargo of a vessel and the vessel i tsel f , which might 

resul t in fragmentat ion of material recovered f rom the site. For 

example, an I ta l ian vessel may have been c a r r y i n g Greek statues and 

amphorae f rom Greece to I ta ly . I ta ly may have a preferent ial r i gh t to 

the vessel and Greece to the wares i t was ca r r y i ng . Fragmentation 

would breach the archaeological pr inc ip le tha t as fa r as possible items 

from one si te should be kept together to p reserve the i r context. In 

such a s i tuat ion an in ter -s ta te agreement such as the 

Austral ia/Nether lands Agreementi®^ may be necessary and desirable, but 

the Convention makes no provision fo r such agreements.''® 

How are all the var ious r igh ts to be protected? The f inal text of 

Art ic le 149, in contrast to the ISNT,^® does not re fer disputes under 

the art ic le to the Convention's dispute sett lement procedure, nor does 

i t make any reference to a mechanism of d ispute s e t t l e m e n t . A l s o , 

there is no reference to an international body o r procedure to ensure 

that objects are "preserved or disposed of fo r t he benefi t of mankind 

as a whole". I t may have been realisation that t he Author i ty was 

inappropr iate in th i s respect that led to reference to i t being excluded. 

Al ternat ively, i t may have been the inf luence o f the US and other 

maritime powers which came to bear: they wanted to res t r i c t the powers 

of the Author i ty to mineral resource exploration and exploitation.isa i t 
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does, however, seem that placing reliance in t h i s matter on the goodwill 

of states 189 is the "worst possible s o l u t i o n S t r a t i calls fo r the 

establishment of a superv isory agency under the auspices of UNESCO, 

although recognising that at times there may ar ise problems of 

conf l ic t ing competence with the Au tho r l t y / ^ i This may be too elaborate 

an organ to supervise such general p r o v i s i o n s jsz However, perhaps i t 

would be possible to establish a body of a rb i t ra to rs , one drawn from 

each of the Contract ing States. In the case o f a dispute between two 

States, each could nominate an independent a rb i t r a t o r from the body who 

would form a panel to resolve the dispute. 

(b) Ar t ic le 30319= 

This ar t ic le relates to the contiguous zone which, by v i r tue of Art ic le 

33, extends to 24 miles. I t resulted from dissat isfact ion on the part 

of some states - notably Greece, but also I ta ly , Cape Verde, Malta, 

Portugal, Tunisia and Yugosalvia - over the fac t tha t Art ic le 149 

related only to the "Area" and that there was no provision fo r cul tura l 

p roper ty in the EEZ or on the continental shelf . These states 

proposed, at the Ninth Session of the Conference held at New York in 

1980, an addit ion to Art ic le 77 which related to the continental 

s h e l f . T h e proposed new paragraph was as fo l lows:-

"The coastal State may exercise Jur is id ic t ion, while respecting 
the r i gh ts of ident i f iable owners, over any object of 
archaeological and historical nature on or under Its continental 
shelf f o r the purpose of research, recovery and protect ion. 
However, par t icu lar regard shall be paid t o the preferent ia l 
r i gh t s of the State or count ry of or ig in, o r the State of 
cu l tura l o r ig in , or the State of historical and archaeological 
o rg in , in case of sale or any other disposal, resu l t ing in the 
removal of such objects out of the coastal State." 

This new d ra f t was opposed by the US, the UK and the Netherlands, 

according to Caflisch^®® fo r the fol lowing reasons: (a) It fai led to solve 

the conf l ic ts that might arise among the states ent i t led to preferent ia l 

r ights ; (b) I t fai led to mention national salvage laws; (c) i ts 
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presentation amounted to re-opening the negotiat ions on the continental 

shelf , which had already been concluded; and (d) i t granted the coastal 

state r i gh ts over i ts continental shelf unrelated to natural resources 

and might lead to an expansion of coastal s tate competence over the 

continental shelf fo r non-resource related p u r p o s e s T h e US 

therefore suggested a proposal of i ts own, to appear as a new section 

of text under the "General Provisions" heading:-

"All States have the duty to protect ob jec ts of an archaeological 
and historical nature found in the marine environment. Part icular 
regard shall be given to the State of o r i g i n , o r the State of 
cu l tura l o r ig in , or the State of historical and archaeological 
o r ig in of any objects of an archaeological and historical nature 
found in the marine environment in the case of sale or any other 
disposal, resul t ing In the removal of such objects from a State 
which has possession of such objects. 

This counter-proposal was opposed by the co-sponsors of the earl ier 

proposal because i t rejected the idea of coastal state ju r isd ic t ion and, 

by so doing, upheld the pr inc ip le of f lag state ju r isd ic t ion. This, i t 

was fe l t , would be insuf f ic ient to ensure e f fec t ive control . The two 

sides got together to agree a compromise. The resul t - which eased 

the fears on both sides - is the text of Ar t ic le 303 as i t appears in 

the Final Text of the Convention. 

Ar t ic le 303 (as i t appears in the Final Text) 

Archaeological and histor ical obiects found at sea 

"1. States have the duty to protect ob jec ts of an archaeological 
and historical nature found at sea and shal l co-operate fo r th is 
purpose. 
2. In order to control t r a f f i c in such ob jec ts , the coastal State 
may, in app ly ing ar t ic le 33, presume tha t the i r removal f rom the 
sea-bed in the zone re fer red to in that a r t i c le wi thout i ts 
approval would resul t in an infr ingement wij^hin i ts t e r r i t o r y or 
te r r i t o r ia l sea of the laws and regulat ions re fe r red to in tha t 
ar t ic le [i.e. customs, f iscal, immigration o r sani tary regulat ions]. 
3. Nothing in th is ar t ic le af fects the r i g h t s of ident i f iable 
owners, the law of salvage or other ru les of admiral ty, o r laws 
and practices with respect to cu l tura l exchanges. 
4. This ar t ic le is wi thout pre jud ice to o the r internat ional 
agreements and rules of international law regard ing the 
protect ion of objects of an archaeological and histor ical nature." 
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The location of Art ic le 303 in the "General Provisions" section o f 

the Convention means that , other than paragraph 2 which specifically 

re fers to the contiguous zone, the art ic le applies to any area of the 

sea, inc luding the "Area". One question that immediately arises 

therefore, is how does Art ic le 303 f i t in with Ar t i c le 149 in relation t o 

the "Area"? For example. Ar t ic le 303 upholds t h e law of salvage and 

other rules of admiral ty. Surely, conf l icts could arise between th is and 

the pr inc ip le laid down in Ar t ic le 149 that ob jects found in the Area 

shall be preserved or disposed of fo r the benef i t of mankind as a 

whole? For example, the law of salvage may prov ide for the sale of an 

unclaimed object in order to raise funds to pay fo r the salvage reward. 

This would not necessarily lead to disposal " fo r the benefit of mankind 

as a whole". Another potential area of conf l ic t is over the recognit ion 

of ownership r ights . The historical development of Art ic le 149 suggests 

that i ts f inal text does not recognise the r i gh ts o f owners and yet 

Art ic le 303(3) specif ical ly reserves such r ights . Which art ic le takes 

precedence in th is respect? 

Although general and vague l ike Art ic le 149, the value of Art ic le 

303(1) is tha t i t applies to the whole of the sea, un l ike Art ic le 149 

which is confined to the "Area". Art ic le 303(2), on the other hand, 

relates to the contiguous zone. I t s aim is to p rov ide states wi th an 

internat ional legal basis f o r action to control t r a f f i c in material found 

wi th in the cont iguous zone, i f they so wish. This is achieved through a 

legal f ic t ion. The f ic t ion is tha t the coastal s tate is allowed to 

presume tha t the removal of objects from the cont iguous zone did in 

fact take place wi th in i ts ter r i tory . i^s The f i c t ion presupposes that 

removal of objects f rom wi th in the te r r i to r ia l sea would amount to an 

infr ingement of the customs, f iscal, immigration or sani tary regulations. 

This may not necessarily be the case. I t seems l ike ly tha t only where 

a fore ign vessel attempted to import the ant iqu i t ies into the t e r r i t o r y 

of the coastal state, or attempted to export them, would there be a 
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potential conf l ic t with customs or fiscal regulat ions. I t seems very 

unl ikely tha t inter ference with a site would const i tu te an infr ingement 

of these regulations. Immigration or sani tary regulat ions would appear 

to be completely i r re levant . Therefore, the prov is ion is unl ikely to 

have much impact and does not create a very s ign i f icant protect ive 

regime fo r p roper ty in the contiguous zone. I t is interest ing to 

compare th is provis ion with tha t in the 1985 d r a f t European Convention 

Art ic le 2, which provides tha t a State may exercise the control 

necessary to prevent and punish infr ingement wi th in its t e r r i t o r y of i t s 

underwater cu l tura l proper ty laws.200 Such prov is ion is l ikely to have 

much more practical effect. 

In any event, i f the aim of the f ic t ion was to avoid "convert ing 

the cont iguous zone from an area where the coastal state has limited 

enforcement competence to one where i t has legis lat ive competence", as 

suggested by Oxman,^^ then i t was doomed to fa i lu re . Caflisch 

suggests tha t the provision does grant coastal states legislat ive 

competence in the i r contiguous zones as regards the removal of 

underwater cu l tura l property202 and states are already assert ing 

legislat ive competence over th is area.203 i n fac t , one of the values of 

the Convention in respect of underwater cu l tu ra l p roper ty is tha t i t 

has encouraged the expansion of coastal j u r i sd i c t i on in relation to the 

protect ion of the underwater cu l tura l heri tage t o the cont iguous zone. 

A cr i t ic ism that can be made is tha t the appl icat ion of Ar t ic le 303(2) to 

the cont iguous zone actually does not go far enough. I t should at 

least have covered the continental shelf and, even then, i t is clear 

tha t the deep seabed "is l ikely to contain the best preserved wrecks of 

all...".204 

A f u r t h e r cr i t ic ism of Ar t ic le 303 is that i t is extremely qual i f ied 

and, in the same way as the 1985 d ra f t European Convention, avoids the 

d i f f i cu l t issues of ownership and application o f salvage law. The 

4 - 4 5 



cr i t ic ism in the discussion of Art ic le 149205 about the fa i lure to define 

"objects of an archaeological and historical na tu re " is equally applicable 

here. However, i t is in terest ing to note that Ar t ic le 149 refers to 

"al l " such objects, whereas Art ic le 303 does not . I t is unclear whether 

th is d is t inct ion was intended and, i f so, for what reason. Unlike Ar t ic le 

149, Ar t ic le 303 does not re fer to the purpose o f the protect ion, e.g. 

" for the benefi t of mankind", or to the "pre ferent ia l r igh ts" of states. 

The la t ter is a par t icu lar ly s ign i f icant omission. The 1985 d ra f t 

European Convention provided fo r collaboration wi th other contract ing 

states with a par t icu lar interest^oe and there is also a series of UN 

General Assembly Resolutions on the Return o r Restitution of Cultural 

Property to the Countries of Or ig in which inv i te "Member States engaged 

in seeking the recovery of cu l tura l and a r t i s t i c t reasures from the 

seabed in accordance with international law to fac i l i ta te by mutually 

acceptable condit ions the part ic ipat ion of States having a historical and 

cu l tura l l ink wi th those treasures."207 Yet, in t he 1982 Law of the Sea 

Convention such provision is made only in respect of proper ty on the 

deep seabed. As Prot t and O'Keefe point out, t h e "saving grace" of the 

ar t ic le is Ar t ic le 303(4) which leaves open the way fo r specif ic 

internat ional agreement in the f ie ld of underwater cu l tura l property.2:* 

A s ign i f icant cr i t ic ism which applies to t he two provisions. 

Art ic les 149 and 303 taken together, is that t hey leave a gap in the 

protect ion they af ford. The gap relates to the ou te r continental shelf 

beyond the cont iguous zone, in other words areas of the continental 

shelf which extend f u r t h e r out than 24 miles. The reason fo r the gap 

is tha t the outer l imit of the continental shelf - as defined by Art ic le 

76 - forms the inner l imit of the "Area". So pa r t s of the continental 

shelf extending f u r t h e r out than 24 miles will fa l l between the 

protect ion af forded by Art ic le 149 to the "Area", and the protect ion 

af forded by Art ic le 303(2) to the cont iguous zone. This "gap" is only 

af forded the very general protect ion of Ar t ic le 303(1), which in any 
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event is subject to the rest r ic t ions of Art ic le 303(3) and (4). 

Otherwise, the "gap" is governed by the pr inc ip le of freedom of the h igh 

seas and the ju r i sd ic t ion of the f lag state of t he ship engaged in any 

search fo r and recovery of p roper ty . 

Caflisch summarises per fect ly the fou r separate legal regimes that 

the Convention establishes:-

" In the te r r i to r ia l sea, the maximum breadth of which is to be 
f ixed at 12 miles, the coastal state enjoys exclusive jur isd ic t ion. 
In the contiguous zone, which may extend to the 24-mile limit, the 
coastal state is ent i t led to apply i ts customs and fiscal laws 
and regulat ions to the removal of ant iqu i t ies as i f such removal 
had taken place on i ts t e r r i t o r y or in i ts te r r i t o r ia l sea (Art icle 
303(2)). As regards the par t of the cont inental shelf located 
outside the 24-mile limit, on the con t ra ry , the t radi t ional regime 
of freedom appears to subsist , subject to the general provisions 
contained in paragraphs 1,3 and 4 of Ar t ic le 303. Finally as far 
as the Internat ional Seabed Area is concerned. Art ic le 149 of the 
Draf t Convention establishes a new regime cal l ing fo r the 
preservat ion and disposal of ant iqui t ies ' f o r the benefit of 
mankind as a whole', though some 'p re ferent ia l r igh ts ' are 
a t t r ibu ted to var ious categories of s t a t e s . " 2 0 9 

The 1982 Law of the Sea Convention is not yet in force. The 

desire on the par t of the developing countr ies to frame a new set of 

rules means that the Convention is not merely a codif icat ion of existing 

law and practice, but is innovat ive and establishes new rules. 

Therefore, i t cannot be said tha t all the Convention's provis ions are 

declaratory of customary internat ional law. In fact , under customary 

law i t seems probable tha t cu l tura l p roper ty in the "Area" is s t i l l 

governed by the t radi t ional pr inc ip le of freedom of the high seas. 

Furthermore, the Convention was intended to be t reated as a "package", 

i.e. tha t states should accept all or none of i ts prov is ions and that 

r i gh ts under the Convention should not be claimed without assuming the 

respect ive obligations.210 There is a view that f o r t h i s reason 

indiv idual par ts of the Convention cannot become pa r t of customary law 

th rough state legislation before en t ry into force of the whole 

Convention. In any event, once i t comes into fo rce the Convention may 

i tself become evidence of customary law if i t receives broad acceptance 
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amongst the international community and Contract ing and non-Contract ing 

States behave in line wi th i ts provisions-^" 

The "package" concept has in fact been undermined by the decision 

of the US not to sign the Convention.212 Many o f the provisions of the 

Convention, inc luding the wording of Art ic le 303, were the result of 

compromise between the US and other states, and the fact tha t the US 

will not be adhering to the provis ions may mean that the other 

countr ies will feel that they need not do so e i ther . This part icular ly 

af fects Ar t ic le 303. Art ic le 149, on the other hand, was relat ively 

uncontroversia l and may come to represent a general policy to which all 

states can adhere-^is 

Art ic les 149 and 303, al though perhaps not of much practical 

signif icance, are certain ly of symbolic importance. They are the only 

provis ions exist ing at present in the internat ional realm which refer 

specif ical ly to the protect ion of the underwater archaeological heritage. 

They manifest international recognit ion of the need to have some form 

of protect ion in th is f ie ld and th is recognit ion is of great significance. 

D. INTERNATIONAL LAW ASSOCIATION DRAFT CONVENTION 1992 

As mentioned above,214 Art ic le 303(4) of t he 1982 Law of the Sea 

Convention leaves open the possibi l i ty of a speci f ic internat ional 

convention on the underwater cu l tura l heri tage. Dur ing the f inal 

negotiations of UNCLOS I I I on the 1982 Convention, an attempt was being 

made by the Council of Europe to produce such a convention. 

However, when i t became clear tha t th is attempt had reached a 

stalemate, the Internat ional Law Association ( ILA) set up a Committee on 

Cultural Heritage Law in 1988 to begin work on a new d r a f t Convention 
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on the underwater cu l tura l heritage. The Committee made i ts f i r s t 

repor t at the ILA's 64th Conference at Queensland in 1990.216 

1. Report to Queensland Conference. 1990 

The Queensland Report concentrated on two main issues:-

(i) the jur isd ic t ional issue of how to control marine excavations 
beyond the te r r i to r ia l sea and excavated material taken from that 
area; 

( i i ) the def ini t ion of the proper ty to be protected. 

Appendix I to the repor t contained two d ra f t ar t ic les covering these 

issues, which will be discussed below. 

At a Working Session held by the Committee in August 1990, 

Professor Nafizer, the Committee's Raporteur, s tated that the main 

emphasis of the Convention was intended to be ju r i sd ic t ion over the 

underwater cu l tura l heritage beyond the te r r i t o r i a l sea.^" i t was fe l t 

tha t i t was par t icu lar ly in th is area that protect ion was urgent ly 

required. Professor O'Keefe, Chairman of the Committee, pointed out 

tha t the case of the Titanic was a good i l lus t ra t ion of the need for 

regulat ion beyond te r r i to r ia l limits.^is in the mid 1980s, when that 

vessel was being exploited, there were no appl icable international legal 

rules to deal with the matter.219 Clearly technological developments 

were tak ing place all the time and increasing areas of the seabed were 

becoming accessible. 

The Committee's Report considered the unsat is factory posit ion left 

by the 1982 Law of the Sea Convention as far as the underwater 

cu l tura l her i tage was c o n c e r n e d ^ and noted t he te r r i t o r i a l d ispute 

which was blocking movement on the d ra f t European Convention.221 The 

Committee fe l t tha t a combination of general pr inc ip les of j u r i sd ic t ion 
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might be the way forward. I t therefore proposed the fol lowing tenta t ive 

ar t ic le f o r discussion:-

"1. Contract ing States undertake to pro tect underwater cul tural 
heri tage in accordance with th i s Convention. 

2. Each Contract ing State may establish a "zone of control" which 
is coextensive with the te r r i to r ia l sea, the continental shelf 
and /o r a 200-mile of fshore cu l tu ra l protect ion zone. Within such 
zone of control , the State has the r i gh t to regulate all 
act iv i t ies af fect ing the underwater cu l tura l heritage in 
accordance with the c r i te r ia set f o r th In the Appendices to th is 
Convention [as yet undraf ted] , 

3. Each Contracting State shall proh ib i t i t s nationals from 
in te r fe r ing with o r excavating underwater cu l tura l heritage except 
in accordance with the c r i te r ia set f o r th in the Appendices to 
th is Convention. 

4. Each Contract ing State undertakes to seize and confiscate 
underwater cul tura l heri tage brought w i th in i ts t e r r i t o r y af ter 
having been excavated ei ther wi th in or beyond that State's zone 
of control in a manner not conforming wi th the c r i te r ia set fo r th 
in the Appendices to th is Convention. I f the underwater cul tural 
heri tage In question is or was within the zone of control of 
another State, i t is to be re turned to tha t State; otherwise i t 
is to be protected and, i f possible, kept on display fo r the 
benefit of the publ ic." 

Paragraph 1 is similar to Ar t ic le 303(1) of t he 1982 Law of the Sea 

Convention in that i t imposes a general duty of protect ion on 

Contract ing States. Paragraph 2 gives states a choice as to the zone 

of control they will exercise. At present d i f f e ren t states extend the i r 

control of archaeological material over d i f fe ren t areas, fo r example 

some states, e.g. the UK, exercise control only over the i r te r r i to r ia l 

waters; others e.g. Austral ia, I re land, Spain, Norway, the Seychelles and 

Cyprus, exercise control over the continental she l f ; French and Danish 

law extends control over the contiguous zone; and Morocco extends 

control over the EEZ, By g iv ing states the choice, the Committee hoped 

to c ircumvent the Jurisidict ional d i f f i cu l t ies tha t foundered the 1985 

d ra f t European Convention.222 

Paragraphs 3 and 4 deal with the position of underwater cu l tura l 

heri tage si tuated beyond the zones of control o f coastal states.223 

They combine the national i ty pr inc ip le of j u r i sd i c t i on which determines 
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j u r i sd ic t ion by reference to the national i ty of t he person committing 

the offence, and the te r r i to r ia l pr inc ip le which determines ju r isd ic t ion 

by reference to the place where the offence is committed. Paragraph 3 

adopts the national i ty pr inc ip le which would seem to permit a state to 

govern or proh ib i t the conduct of i ts nationals and ships anywhere at 

sea (al though i t would not preclude another state from apply ing its own 

regulat ions in i ts te r r i to r ia l waters).224 Paragraph 4 relies on the 

te r r i to r ia l pr inc ip le by allowing a state to assert control over material 

excavated outside i ts zone of control and b rough t within i ts limits. The 

Committee realised, however, tha t such a prov is ion would only become 

fu l l y ef fect ive i f those states tha t are major dest inat ions fo r such 

material became par ty to the Convention. Furthermore, the present 

d ra f t allows excavations to take place in areas beyond state control so 

long as they are prosecuted fol lowing internat ional ly accepted 

standards. However, i t is acknowledged that i t may In fact be 

necessary to ins t i tu te some kind of licence system i n s t e a d . ^ I t was 

fe l t tha t the establishment of a global regulatory body was unreal ist ic 

at th is time and that the best a l ternat ive was to allocate control to 

states, subject to clear internat ional standards. 

As fa r as the proper ty to be protected was concerned, the 

fol lowing ar t ic le was proposed fo r discussion:-

"1. For the purposes of th is Convention all remains, objects and 
any other t races of human existence located ent i re ly or in par t 
in the sea, lakes, r i vers , canals, ar t i f ic ia l reservo i rs or other 
bodies of water, or in t idal o r other per iodical ly flooded areas, 
o r recovered from any such environment, o r washed ashore, shall 
be considered as the underwater cul tura l her i tage, and are 
hereinaf ter re fer red to as "underwater cu l tu ra l her i tage". 

2. The protect ions of t h i s Convention shall apply to all 
underwater cu l tura l heri tage at least 100 years old. Any 
contract ing State may extend protect ion, however, to remains, 
objects and traces of tha t her i tage which are less than 100 
years old." 

This ar t ic le is almost precisely the same as Ar t i c le 1 of the 1985 dra f t 

European Convention and is the same in all subs tan t ive r e s p e c t s . 2 2 6 I t 
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is a compreinensive provis ion which seeks to overcome the view that t h e 

1982 Law of the Sea Convention provis ions dealing with underwater 

cu l tura l heri tage concern only those items which are more than 300-400 

years old.227 i t was, however, noted in the Working Session that the 

100 year cu t -o f f point was somewhat a rb i t r a ry and should be open to 

discussion. 

The Committee noted in i ts repor t t ha t questions st i l l remained 

fo r i t to address, inc lud ing; -

1. Should the d ra f t convention include d r a f t model municipal 
legislation to implement provis ions of the Convention? 

2. Should the Committee define the proper ty to be protected in 
terms of what is of "histor ical or archaeological importance", or 
" Important histor ical" material? 

3. How far should be the zone of control beyond te r r i to r ia l 
waters: to embrace the continental shelf, the contiguous zone or 
the EEZ? 

4. Should the d ra f t Convention impose criminal sanctions, or was 
i t suf f ic ient simply to make i t an offence to in te r fe re with or 
excavate items of underwater cu l tura l her i tage except in 
accordance with the d ra f t Convention? 

5. What were the appropr iate standards f o r implementation by 
contract ing states? I t was noted in the repor t that appropr iate 
c r i te r ia might be drawn from the 1956 UNESCO Recommendation on 
Internat ional Principles Applicable to Archaeological Excavations 
and/or the Internat ional Council fo r Monuments and Sites (ICOMOS) 
Charter fo r the Protection and Management of the Archaeological 
Heritage, both of which represented the accepted professional 
standards fo r the preservat ion of the cu l tu ra l heritage. 

6. Special consideration may need to be given to naval vessels, 
which may occupy a special position even though si tuated in the 
zone of control of another state.228 

2. Report to Cairo Conference. 1992 

A fu l l d ra f t Convention was then presented fo r considerat ion to 

the ILA's Cairo Conference in Apr i l 1992 by the Committee on Cultural 

Heritage Law.229 The preamble to the d ra f t Convention re i terated the 

common heri tage of mankind pr inc ip le espoused in Ar t ic le 149 of the 1982 
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Law of the Sea Convention, by prov id ing that States party to the 

Convention recognised " tha t the underwater cu l tu ra l heritage is common 

to humanity, and that therefore responsibi l i ty f o r protect ing i t rests 

not only with the State o r States most d i rect ly concerned with a 

par t icu lar ac t iv i ty af fect ing the heritage but w i th all States and other 

subjects of international law". The d ra f t Convention contains 11 

art ic les, the last seven of which are procedural rather than 

substant ive. 

(a) Scope of the d ra f t Convention 

Art ic le 1 sets out the scope of the Convention. The Committee on 

Cultural Heritage Law clearly decided against def in ing the proper ty to 

be protected in terms of " importance" and instead opted fo r a form of 

blanket protect ion based on "underwater cu l tu ra l heri tage" at least 50 

years old.^^o This can be contrasted with the 100 year cu t -o f f point 

in the 1990 d ra f t art ic les and with tha t in the 1985 d ra f t European 

Convention and the Council of Europe's min imum requirements in 

Recommendation 848.231 The choice of a 50 year cu t -o f f point is l ikely 

to cause s ign i f icant conf l ic t wi th salvage and insurance interests in 

some states and notably the UK.232 

The def ini t ion of material covered has also been amended from tha t 

in the 1990 d ra f t ar t ic les and Art ic le 1(1 )(a) now defines "underwater 

cu l tura l heri tage" as mean in g:-

"Wreck, and any par t of the cargo and o ther contents thereof, 
inc luding human remains, as well as underwater si tes, s t ruc tu res 
( inc luding wharfs and br idges), bui ld ings, ar tefacts, implements, and 
related objects, together with the i r contexts." 

This def in i t ion is much more res t r ic t ive than t h a t in the 1990 d ra f t and, 

i t is submitted, much less sat isfactory. The 1990 d ra f t detailed the 

locations of the remains, whereas th is def in i t ion does not and may 
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therefore lead to confusion. The reference in Art ic le 1(1 )(a) does not 

actually give any indication as to the location o f the remains. The 

def in i t ion of "wreck" in Ar t ic le 1(1 )(b) as "a vessel, ship or a i rc ra f t o r 

any par t thereof tha t has been lost or abandoned" does not provide 

assistance. In i ts cu r ren t state, "underwater cu l tura l heri tage" could 

technical ly include the remains of a vessel or a i r c ra f t which are not 

actually underwater, e.g. the recently discovered remains of an ancient 

ship at Dover, which lie inland.233 i t should be noted that remains 

other than wreck are at least qual i f ied by the word "underwater" . I t is 

also unclear f rom the def ini t ion whether i t includes remains located 

par t l y underwater; th is was spelt out in the 1990 draf t . 

Furthermore, i t seems unclear why i t was fe l t necessary to l ist 

the type of remains other than wreck to be included in the definit ion. 

There is always a danger with th is approach t h a t a si tuat ion will arise 

where remains which should clearly receive protect ion are not included 

in the def in i t ive l ist . The application of a general al l -embracing term 

or phrase seems much more sat isfactory, such as "all remains, objects 

and any other traces of human existence", used in the 1990 dra f t . Why 

i t was fe l t necessary to depart from th is approach is unknown. The 

def in i t ion in Ar t ic le 1(1 )(a) of the 1992 d ra f t would not necessarily 

include histor ic landscapes, on which there is so much focus by the 

archaeological community at present.234 This is par t icu lar ly the case 

where the context remains, but nothing else. 

The reference in Ar t ic le 1(2) to the cont inued appl icat ion of 

sovereign immunity in the municipal legal systems of Parties 

notwi thstanding the Convention is probably intended to cover the special 

position of naval vessels which was recognised as requ i r ing at tent ion in 

the Committee's Queensland Report. 
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(b) Jur isdict ional provisions 

The Jurisdict ional provisions appear to have the same effect as 

those in the 1990 d ra f t . Art ic le 1(3) is a ra ther odd provision: "This 

Convention shall apply to all ac t iv i ty tha t could affect the underwater 

cul tura l heri tage beyond the te r r i to r ia l sea of States Parties, as 

defined by internat ional law". This appears t o be simply a general 

permissive provis ion, the effect of which is c lar i f ied in Art ic les 2 and 

3, 

Under Ar t ic le 2 Contract ing Parties shall undertake to establish a 

"cu l tura l heri tage zone", analogous to the "zone of contro l" in the 1990 

draf t . As with the 1990 dra f t . Parties are f ree to choose the extent 

of that z o n e , 2 3 5 bu t within i t they may regulate all act iv i t ies affect ing 

the underwater cu l tura l heritage in accordance with c r i te r ia laid down 

in the Appendix (st i l l undraf ted). An addit ion to the 1990 d ra f t is that 

the Parties' ab i l i ty to regulate act iv i t ies in the "cu l tura l heri tage 

zone" is expl ic i t ly subject to " internat ional ly recognised pr incip les of 

innocent passage, t rans i t passage, and freedom of navigation 

Art ic le 3 out l ines the position beyond the "cu l tura l heri tage zone" 

and again is in l ine with the provis ions in th is respect in the 1990 

draf t . Each Party shall p roh ib i t i ts nationals f rom in te r fe r ing with or 

excavating underwater cu l tura l heri tage except in accordance with the 

c r i te r ia set f o r th in the Appendix and Parties may seize underwater 

cul tura l her i tage brought wi th in the i r t e r r i t o r y which has been 

excavated in a manner not conforming with the c r i t e r ia in the Appendix. 

Issues of evidence and proof clearly arise here: how would a Party 

necessarily know whether material has been excavated in a manner not 

conforming to the cr i ter ia? Obviously, th is depends to some extent on 

the nature of the cr i ter ia , which is as yet unknown. Nonetheless, i t 

may have been better to have allowed seizure i f a Party suspected that 
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material had not been so excavated. Art ic le 3 does embellish on the 

1990 d ra f t by prov id ing tha t Parties under take to make such seizures 

"on the request of any Par ty" , as well as on t he i r own ini t iat ive. This 

clearly allows for a case where, fo r example, t he Dutch government is 

concerned that material is being raised from a Dutch East Indiaman 

outside the Dutch cu l tura l heritage zone and is being landed in, say, 

Bri tain. There is also the provis ion, present in the 1990 d ra f t as well, 

that material seized which was raised In the cu l tu ra l heritage zone of 

another Party must be re turned to tha t Party. 

(c) Other provis ions 

The d ra f t Convention does not mention the question of ownership 

and, as fa r as salvage laws are concerned, i t prov ides in Art ic le 1(6) 

tha t ; "Part ies are encouraged to prescr ibe by law tha t heritage covered 

by th is Convention shall not be subject to salvage laws". In th is way 

the d ra f te rs have overcome the problem of spec i fy ing fo r ownership or 

salvage and the consequent d i f f icu l t ies of ob ta in ing d i f fe ren t countr ies' 

agreement to such specific provisions. For example, in some countr ies 

inc luding the UK, the blanket confiscation of ownership r igh ts would not 

be easy to enact, nor would an inter ference wi th salvors ' r ights . 

Instead, the d ra f t Convention concerns i tself w i th the matter of control 

of act iv i t ies af fect ing the underwater cu l tura l her i tage. Exactly what 

the c r i te r ia in the appendix will be is not yet known, nor is the extent 

of the act iv i t ies which the c r i te r ia will regulate. For example, will 

they simply cover survey, invest igat ion and excavation act iv i t ies, or 

will they also cover act iv i t ies which ind i rect ly a f fec t the underwater 

cu l tura l heri tage, such as f ish ing, dredging, dumping, etc. I t appears 

that the reason tha t c r i te r ia have not yet been drawn up is tha t the 

Committee recognised a need to consider how f a r values other than 

s t r i c t sc ient i f ic standards of archaeology and conservat ion should be 

incorporated into the Convention.^s? i t s repor t re fe r red to the US 
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Abandoned Shipwreck Act of 1987, which prov ides fo r the publication o f 

guidel ines in relation to the management of underwater r e s o u r c e s . ^ s e 

The Act provides239 that these guidelines shall seek to:-

"(1) maximise the enhancement of cu l tura l resources; 
(2) foster a par tnersh ip among spor t d ivers , fishermen, 
archaeologists, salvors, and other in terests to manage shipwreck 
resou rces...; 
(3) faci l i tate access and ut i l isat ion by recreational interests; 
(4) recognise the interests of ind iv iduals and groups engaged in 
shipwreck discovery and salvage." 

The Cairo Report questioned "whether a Convention should attempt to 

incorporate al l of these and possibly other values, at the r isk of 

d i lu t ing the chief e f fo r t to conserve the cu l tu ra l heritage",24o but 

recognised the need to ident i fy and take account of all relevant 

interests. Just how fa r interests other than s t r i c t archaeological and 

conservation interests should be taken Into account appears to be the 

crux of the problem and the reason why - as yet - the c r i te r ia have 

not been draf ted. Clearly the best means of achieving an ef fect ive 

regime is to obtain a high level of suppor t and co-operation from other 

sea-users. I t is therefore necessary to achieve a careful compromise. 

However, i t is submitted that the US Abandoned Shipwreck Act of 1987 

has gone too fa r towards placating the in terests of recreation and 

salvage. 

Ar t ic le 4 provides some general provis ions re lat ing to, f o r 

example, the shar ing of Information regard ing " i l legal ly excavated or 

t rans fe r red her i tage", location of heri tage and technology. I t also 

recognises the importance of publ ic education by p rov id ing tha t : 

"Each Party shall endeavour by educational means to create and 
develop in the publ ic mind a realization of the value of the 
underwater cu l tu re and the threat to the cu l tu ra l heri tage 
created by violat ions of th is Convention and non-compliance with 
the c r i te r ia in the Appendix." 

In relation to criminal sanctions, the d r a f t Convention is 

permissive, allowing Contract ing Parties to impose cr iminal sanctions for 
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violat ion of the provis ions of the Convention.2^1 i t also provides for 

co-operation between Contract ing States in b r i ng ing offenders to 

justice.242 I t seems that , as a result of the Cairo meeting, the draf t 

will be revised in th is respect to make the cr iminal provisions more 

explicit.243 

3. Assessment 

The major signif icance of the ILA in i t ia t ive is that i t is 

attempting to address the th reats to the underwater cul tural heritage 

outside the control of coastal states' t radi t ional ju r isd ic t ion and 

clearly there is a need in th is regard. I t at tempts to achieve th is by 

developing a permissive rather than p rescr ip t i ve framework, re ly ing to a 

great extent upon bilateral and international co-operat ion. The Cairo 

Report244 recognised that the establishment of a global regulatory body 

at th is time was unreal ist ic and that the "best a l ternat ive" was 

probably to allocate control to states, subject t o clear international 

standards. 

The regime set out in the 1992 ILA d ra f t Convention does not 

apply d i rect ly to the te r r i t o r ia l waters of Contract ing S t a t e s , b u t 

States Parties are "encouraged" to apply the prov is ions to act iv i t ies 

within the i r te r r i to r ia l and internal waters.2^6 a provis ion fo r blanket 

protect ion of underwater cu l tura l heri tage at least 50 years old would 

probably cause b i t te r opposit ion from some commercial in terests in the 

UK, whether th is protect ion was to extend to p r o p e r t y inside, o r 

outside, te r r i to r ia l waters. However, how far t he protect ive measures 

would impinge upon these interests is unclear. The d ra f t Convention 

does not af fect ownership and Parties are only "encouraged" to exclude 

protected proper ty from salvage law. How far t he contro ls upon 

act iv i t ies af fect ing the underwater cu l tura l her i tage envisaged by the 
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Convention will have an impact on commercial operators - such as 

salvors, dredging companies and fishermen - wil l remain unclear unt i l the 

c r i t e r ia to be set out in the Appendix have been drafted. 

The d ra f t Convention is now subject to f u r t h e r revision and will 

be reconsidered by the I LA at i ts next meeting in 1994. 

E. EUROPEAN CONVENTION ON THE PROTECTION OF THE ARCHAEOLOGICAL 

HERITAGE (REVISED) 1992 

While the outcome of the ILA's work is awaited, some protection 

fo r the underwater cu l tura l heritage in t e r r i t o r i a l waters may emerge 

from a su rp r i s ing source: the revision of a ra ther old convention on 

the ter res t r ia l archaeological heritage. On 16 January 1992 the UK was 

among 20 nations which signed the revised European Convention on the 

Protection of the Archaeological Herltage.^^^ I t is unclear as yet 

whether the UK will actual ly ra t i fy the Convention, but the signs are 

encouraging. 

The 1992 Convention updates and extends the or ig inal 1969 

Convention, a "wor thy but relat ively unadventurous m e a s u r e " , w h i c h 

did not specif ical ly deal wi th the underwater heri tage. I t appears that 

one of the main motivations behind the rev is ion was in fact to rescue 

the underwater cu l tura l heri tage on the European scene from its 

stagnant position since the Council of Europe's Committee of Ministers 

found i tself unable to sign the 1985 d ra f t European Convention. Apart 

from its extension to the underwater heri tage, the new Convention is 

much more specific and detailed than its 1969 predecessor. As the 

Explanatory Report accompanying the Convention points out,2^® the 

problems of safeguarding and enhancing the archaeological heri tage had 
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changed considerably over the last 20 years. I n part icular, the major 

th rea t to the archaeological heri tage was now seen to be, not 

clandestine excavation which was the case in t he 1 9 6 0 s , b u t large 

scale construct ion projects. Furthermore, there had been a change of 

focus of archaeological research away f rom excavation and towards 

survey and other techniques, and greater emphasis on protection in 

s i tu . The main innovation of the 1992 Convention is that i t attempts to 

reaanciie the requirements of archaeology and d e v e l o p m e n t . 2 5 i 

1. Scope of Protection 

The Convention states i ts aim as being " to protect the 

archaeological heri tage as a source of the European collective memory 

and as an instrument fo r historical and scient i f ic study."252 i t defines 

the "archaeological her i tage", f i r s t in general terms so as to embrace 

"all remains and objects and any other t races of mankind", so long as 

those elements meet fou r cr i ter ia . Those c r i t e r i a are:-

(a) the elements must come from past human existence; 

(b) the elements must be capable of advancing knowledge of the 
history of mankind and his relation wi th his natural environment; 

(c) the main sources of information about t he elements must be 
invest igat ion of an archaeological nature o r del iberate discovery; 

(d) the elements must be located in any area wi th in the 
ju r i sd ic t ion of the Parties. 

The f i r s t th ree c r i te r ia are somewhat obscure and der ive from the 1969 

Convention. The 1992 revision c lever ly avoids the problems of 

ju r isd ic t ion met by the 1985 d ra f t European Convention on the 

Underwater Cultural Heritage by p rov id ing fo r the protect ion of the 

archaeological heri tage "located in any area wi th in the ju r i sd ic t ion of 

the Parties".253 This clearly includes the t e r r i t o r i a l sea, but also 

appears to extend to any other area val id ly claimed by a State Party in 

4-60 



respect of protect ion of the archaeological her i tage. On th is point, t h e 

Explanatory Report states tha t : -

" the actual area of State ju r isd ic t ion depends on the individual 
States and in respect of th is there are many possibil it ies. 
Ter r i to r ia l l y , the area can be coextensive wi th the te r r i to r ia l 
sea, the cont iguous zone, the continental shel f , the exclusive 
economic zone or a cu l tura l protect ion zone." 

The Explanatory Report points out that some member States of the 

Council of Europe res t r i c t the i r ju r isd ic t ion "over shipwrecks" to the 

te r r i to r ia l sea, while others extend i t to the cont inental shelf, and 

that the Convention recognises these d i f ferences without indicat ing a 

preference for one or the other . By not s ta t ing a preference the 

d ra f te rs have avoided prov id ing a ta rget for d ispute between States. 

Ar t ic le 1(3) then goes on to be more speci f ic in def ining the 

archaeological heritage, s tat ing that i t shall inc lude: "s t ructures, 

construct ions, groups of bui ld ings, developed si tes, movable objects, 

monuments of o ther k inds as well as the i r context, whether situated on 

land or under water." The Explanatory Report stresses that th is l ist is 

not conclusive, but i l lus t ra t ive only. In spec i fy ing "movable objects...as 

well as the i r context". Ar t ic le 1(3) clearly covers shipwrecks and 

associated ar tefact scatter, and other s t ruc tu res and construct ions on 

the seabed, fo r example the ancient f i sh t raps recent ly found o f f the 

coast of Essex.254 Presumably i t would also cover histor ic landscapes 

where some movable objects, such as f l in ts , have been found, since such 

landscapes would provide the "context" fo r the objects. 

2. Legal System fo r the Protection of the Archaeological Heritage 

By v i r t u e of Art ic le 2, State Parties under take to inst i tu te, "by 

means appropr iate to the State in quest ion", a legal system for the 

protect ion of the archaeological heritage. Within such legal system, 
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they must make provision fo r fou r th ings : -

( i) Provision for the maintenance of an inventory of the 

archaeological heritage. In respect of the underwater heritage, 

the UK's recent establishment of a National Record for Maritime 

Sites^ss is oppor tune (almost cer ta in ly not by coincidence). 

( i i ) Provision for the designation of protected monuments and 

areas. In th is respect, the UK already has provision fo r 

protect ion of h istor ic wreck sites by designation under the PWA 

1973 and provis ion fo r the designation of o ther underwater sites 

under the schedul ing procedure in the AM A 1979. However, as yet 

there is no provis ion fo r the designation of areas in the marine 

sphere. In the Parliamentary Debates on the AMA 1979,256 i t was 

said tha t the provision in Part I I of tha t Act fo r Areas of 

Archaeological Importance's? would not be applied to the 

te r r i to r ia l sea. In any event, the fact t ha t the designation 

under the Convention should be of "protected" areas suggests 

tha t there should be more than simple provis ion fo r rescue 

archaeology, which is all tha t is af forded by the Area of 

Archaeological Importance designation under the AMA 1979.258 The 

Convention does not specify the size of protected areas, o r the 

act iv i t ies which should be prohib i ted. 

( i l l ) Provision for the creation of archaeological reserves "even 

where there are no visible remains on the ground or under water, 

for the preservation of material to be studied by later 

generations". This is an in terest ing provis ion fo r the protect ion 

of remains in s i tu and presumably could be met qu i te easily by 

the UK in the marine sphere If there was a policy tha t certain 

designated wrecks be protected in s i tu , ra the r than being subject 

to survey and excavation. The phrase "archaeological reserve" Is 
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not defined f u r t h e r by the Convention. However, the Explanatory 

Report states that the creation of reserves does not mean that 

the " land" cannot be used at all; ra ther i t means that operations 

which d is tu rb the soil cannot be allowed, o r must be authorised 

by the relevant authori t ies. I f an analogy is drawn in the marine 

zone, th is might mean that some f ish ing, boating and salvage 

act iv i t ies would be permissible in the reserve, but the dropping 

of anchors and possibly the use of t rawls would not. The 

Explanatory Report also states tha t " [a ]ny excavation [ in a 

reserve] must be subject to severe sc ru t iny in the l ight of 

scient i f ic object!ves".259 Presumably, i f a s i te became 

threatened by natural processes such as sandbank movements, 

excavation might be required, o r i f a careful decision was made 

that the time was now r i gh t to undertake a par t icu lar excavation 

to provide certain information in the fu r therance of 

archaeological research. 

( iv ) Provision for the mandatory reporting to competent 

authorities by a finder of chance discoveries and "mal<ing them 

avaiiable for examination". The Explanatory Report makes i t clear 

tha t th is provis ion "has nothing to do with ownership" . I t is 

in terest ing to note that the Explanatory Report, al though not the 

Convention i tself , states that " [a ] State...may only requ i re 

mandatory repor t ing of f i nds of precious materials or on already 

l isted si tes". I t appears that much of the resistance to some of 

the more s t r ingen t measures proposed at t he d ra f t i ng stage, came 

from the UK g o v e r n m e n t ^ e o and it does not seem unl ikely tha t i t 

may have been the UK government's representat ions tha t were 

responsible fo r t h i s "ge t -ou t " clause. Certainly i t means tha t 

the UK government will have to make few changes in o rde r to 

conform with th is requirement, especially In regard to f i nds on 

land,26i The provision fo r repor t ing is already met, as fa r as 
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wreck is concerned, by tine rece ivers i i ip system established by t h e 

MSA 1894, a l though i t is not met f o r o ther underwater 

archaeological f inds . However, no prov is ion is made in the MSA 

1894 f o r making f i nds avai lable f o r examination by appropr ia te 

archaeological bodies.282 

3. Author isat ion and Superv is ion of Archaeological Act iv i t ies 

Ar t ic le 3 of t he 1992 Convention relates to the author isat ion and 

superv is ion of archaeological act iv i t ies . The a r t i c le does not actual ly 

state tha t i t on ly appl ies to designated monuments and areas, but th is 

appears to be the implication. The f i r s t po int t o note is t ha t 

author isat ion procedures should p rov ide f o r non -des t ruc t i ve methods o f 

invest igat ion wherever possible.283 i n the marine context , t h i s may 

mean tha t in general l icences to su rvey should be the on ly t y p e of 

l icence issued, i f s u r v e y is considered to be a non-des t ruc t i ve method 

of investigation.264 Each par ty under takes to ensure tha t 

archaeological excavations are under taken in a sc ient i f i c manner and 

tha t excavations "and o ther potent ia l ly des t ruc t i ve techn iques" are 

car r ied out on ly by "qua l i f ied" special ly author ised persons. 

Unfor tuna te ly , the word "qua l i f ied" is not f u r t h e r def ined, bu t the 

Explanatory Report states tha t the prov is ion does not mean tha t 

members of t he general publ ic cannot be engaged on excavations, but 

tha t they must be under the contro l of a qua l i f ied person who is 

responsible f o r the excavation. In fact , t he Explanatory Report 

acknowledges tha t amateurs have con t r i bu ted g rea t l y to t he development 

of knowledge t h r o u g h t he i r assistance in excavat ions. The UK 

government could the re fo re argue tha t i t s p resen t system, whereby 

excavations on designated si tes must be superv ised by a nominated 

Excavation Director would be per fec t l y adequate to f u l f i l i ts ob l igat ion 

in t h i s respect. Exactly what "o ther potent ia l ly des t ruc t i ve techn iques" 
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means is unclear, but i f i t did cover su rvey ing then again the UK 

government could argue that survey licences are only issued where 

there is a nominated Archaeological Adviser. The Explanatory Report 

states tha t "[e]xcavations made solely fo r the purpose of f ind ing 

precious metals or objects with a market value should never be allowed' 

th is might mean that the UK's Advisory Committee on Historic Wreck 

Sites would have to look more closely at the motivation of i ts 

licensees.®^ 

4. Physical Protection of the Archaeological Heritage 

Art ic le 4 is an odd l i t t le provision which relates to the 

implementation of measures fo r the physical protect ion of the 

archaeological heritage. In order to make such provision, Parties to 

the Convention must do three th ings, al though th is requirement is 

qual i f ied by the phrase "as circumstances demand". F i rs t , they must 

make provis ion fo r the "acquisit ion or protect ion by o ther appropr iate 

means" by publ ic author i t ies of areas intended to const i tute 

archaeological reserves, so re in forc ing the provis ion in Ar t ic le 2 for 

the creation of such reserves. This requirement has more relevance to 

land sites than underwater sites. Secondly, and more important ly for 

the underwater heritage. States must make provis ion fo r the 

conservation and maintenance of the archaeological heri tage, "pre ferab ly 

in situ".2®6 I t is a p i ty that th is requirement is qual i f ied by the 

phrase "as circumstances demand" which the UK government could easily 

use as another means of avoiding the need fo r change. Nonetheless, the 

Explanatory Report states tha t the Ar t ic le "obl iges States to allocate 

resources, both fiscal and human, to the tasks speci f ied". I t also 

emphasises that the creation of archaeological reserves is a "cont inuing 

obl igat ion", " the beginning of a process of maintenance". Taken at i ts 

widest, the conservat ion and maintenance of t he archaeological heritage 
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in s i tu could mean, in the underwater sphere, t he regular monitoring o f 

remains to check the i r s tabi l i ty and condit ion and possibly even the 

provis ion of physical protect ive measures, such as sandbagging. Final ly, 

States must make provis ion, again "as circumstances demand", fo r 

appropr ia te storage places fo r archaeological remains which have been 

removed from the i r or ig inal location. As the UK government already 

provides fund ing fo r national museums, i t is d i f f i cu l t to see how it 

could be requi red to do much more in th is respect. However, the 

government could pu t an onus on the l imitation of excavations so that 

material is not raised for which there is no appropr ia te storage place. 

5. " In tegrated Conservation" 

Ar t ic le 5 fa l ls under a general heading " In tegra ted conservation of 

the archaeological her i tage", and th is art ic le is probably the most 

in terest ing and innovat ive provis ion of the 1992 Convention. The 

Explanatory Report r i gh t l y states tha t " [ t ] h i s Ar t ic le encapsulates 

contemporary though t and pract ice on the relat ionship between 

development pro jec ts and preservat ion of the archaeological her i tage". 

Each Party undertakes to t r y to reconcile the requirements of 

archaeology and development plans by ensur ing tha t archaeologists 

part ic ipate in planning policies and in var ious stages of development 

schemes, and to ensure that archaeologists and planners consul t with 

one another. Already, on land there are procedures which allow fo r 

these requirements to take p l a c e , b u t i t is unclear how they could 

be applied in the marine sphere where there are no plans or policies 

governing development. Whether the d ra f te rs actual ly considered the 

appl icabi l i ty of the provis ion to the marine zone is unknown; cer ta in ly 

the art ic le does not appear to requ i re State Part ies to ins t i tu te a 

system of development policies and plans, where one does not already 

exist. However, some of the provis ions in the a r t i c le have clearer 
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application in the marine sphere. For example Parties should ensure 

tha t environmental assessments and the resu l t ing decisions involve f u l l 

consideration of archaeological sites and the i r set t ings, which - in the 

marine zone - may not always be the case at p r e s e n t . ^ 

Parties should also make provis ion, when elements of the 

archaeological heri tage have been found dur ing development work, fo r 

t he i r conservation in s i tu "when feasible". The exact nature of 

"development work" is unclear. For example, would it cover only 

t radi t ional forms of development, e.g. the const ruct ion of marinas and 

je t t ies etc., or would i t also cover development in the wider sense 

encompassing dredging and mineral exploration and exploitation? The 

wider its coverage, the more applicable i t will be in the marine sphere. 

This provision fo r remains found dur ing development work really 

represents a general statement of pr inc ip le and, since it is qualif ied by 

the words "when feasible", may not mean very much change is required in 

practice. Nonetheless, the whole of Ar t ic le 5 does raise the prof i le of 

the underwater archaeological heri tage in relat ion to "development" 

act iv i t ies and may at least resul t in i t being considered ra ther than 

disregarded altogether.289 

6. Financing 

Art ic le 6 relates to the f inancing of archaeological research and 

conservation. I t provides, on a general level, t h a t Parties undertake 

to arrange for publ ic f inancial suppor t fo r archaeological research and 

then, more specif ical ly, that each Party under takes to " increase the 

material resources fo r rescue archaeology" in two ways. F i rs t , where 

there are major publ ic or pr ivate development schemes, publ ic sector or 

pr ivate sector resources should be allocated to cover the total costs 

of any "necessary" related archaeological operat ions. Secondly, 
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provis ion sl iouid be made in t l ie budget re lat ing to these schemes fo r 

"pre l iminary archaeological s tudy and prospection, for a scient i f ic 

summary record as well as fo r the fu l l publ icat ion and recording of the 

f ind ings" . This whole ar t ic le holds out some hope that there may be 

some provis ion of government and pr ivate f und ing for marine archaeology. 

At present, v i r t ua l l y no government fund ing is provided for 

archaeological operations underwater. The only examples appear to be 

very recent: the limited fund ing provided to the ADU for survey ing and 

invest igat ion of sites, the fund ing provided by English Heritage for the 

invest igat ion of the ancient f ish t raps recently found off Essex and 

some fund ing provided by Historic Scotland fo r work on the Duart Point 

wreck.2TO This ar t ic le may therefore lead to the target ing of 

underwater archaeology fo r more government f und ing and perhaps fo r 

some fund ing provis ion for archaeological operat ions being required of 

marina developers and others whose developments impinge on the marine 

ZOn6.271 

7. Survevs and Inventor ies 

The f inal ar t ic le which has d i rect practical signif icance fo r the 

underwater heri tage is Art ic le 7 which provides tha t each Party 

undertakes, in ter alia, "to make or b r ing up to date surveys, 

inventor ies and maps of archaeological sites in the areas within i ts 

ju r i s id i c t ion" . In respect of an inventory , i t has already been noted 

that th is process has been ini t iated very recent ly , fo r UK te r r i t o r ia l 

waters. Presumably, when suf f ic ient information has been collated, maps 

will be drawn up which will ident i fy known si tes and areas of high 

archaeological potential. What is par t icu lar ly s ign i f icant , is tha t the 

Convention makes provision fo r the ca r ry ing ou t of surveys^Tz and th is 

is something tha t the UK government has not yet been wi l l ing to 

envisage fund ing , except in very limited circumstances. The Explanatory 
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Report l inks the provision in Art ic le 7 f o r su rveys , inventories and 

maps with the provisions in Art ic le 5 f o r consultat ion between 

archaeologists and developers, s tat ing tha t i t is only with up- to-date 

surveys, inventor ies and maps of archaeological si tes that the process 

of consultat ion work can be effect ive. One of t he main obstacles in t he 

marine zone to a requirement tha t developments take into account the 

underwater archaeological resource is tha t - apar t from designated 

sites and a few others - the location of the archaeology is unknown.zTs 

8. Other Provisions 

The other f i ve substant ive art ic les of the Convention provide fo r 

the national and international exchange of material and pooling of 

information,274 the promotion of publ ic access and display of 

archaeological m a t e r i a l , c o - o p e r a t i o n to p revent i l l ic i t c i rculat ion of 

archaeological materialise and mutual technical and scient i f ic 

a s s i s t a n c e , 2 7 7 of par t icu lar relevance to the underwater heri tage is 

the provis ion in Art ic le 9 tha t Parties conduct "educational actions with 

a view to rousing and developing an awareness in publ ic opinion" of t he 

value of the archaeological heri tage and th rea ts to th is heritage. In 

the marine sphere, where policing and physical pro tect ive measures may 

in practice be very d i f f i cu l t to pursue, education is a key to the 

ef fect ive enforcement of a protect ive regime.^^s 

9. Assessment 

The 1992 Convention is of par t icu lar in te res t because i t will 

probably prov ide the f i r s t t r ue supra-nat ional p ro tec t i ve regime for the 

underwater cu l tura l heritage. I t has managed t o do th is by s l ipp ing the 

underwater heri tage into i ts remit th rough " the back door" . Attempts t o 

d ra f t conventions apply ing specif ical ly to the underwater cu l tu ra l 
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heritage, i.e. the 1985 d ra f t European Convention and the 1992 draf t ILA 

Convention have become bogged down in the ju r i sd ic t ion issues, but t he 

1992 Convention has astutely avoided th is . I t is t rue that, i f the UK 

government does decide to ra t i f y the Convention, very l i t t le may need 

to change in o rder fo r i t to comply with the le t ter ( i f not the sp i r i t ) 

of the Convention. This in fact appears to be a d i rect result of UK 

government representat ions at the d ra f t i ng stage.^™ Nonetheless, the 

signif icance of the Convention is tha t i t does f ina l l y give European 

recognit ion to the importance of the underwater heritage and provides 

that heritage with a status equivalent to the land heritage. By 

t rea t ing both types of heri tage In the same way the Convention shows 

that th is is indeed possible, and perhaps even p r e f e r a b l e . 2 ® 

Furthermore, i t raises important issues such as protect ion in s i tu , use 

of non-dest ruct ive methods of invest igat ion, protect ion of areas, 

signif icance of context as well as sites and ar tefacts, the importance 

of repor t ing, the requirement for f inancing, the need for inventor ies and 

surveys and the relat ionship between development and archaeology and, 

fo r the f i r s t time, these issues are specif ical ly l inked to the 

underwater heritage. At the very least, th is should af fect the at t i tude 

of the UK government towards the underwater her i tage and help to 

educate the government about th is aspect of t he cul tura l heri tage. I t 

is submitted that the 1992 Convention may well be the most s igni f icant 

development yet made at a supra-nat ional level f o r the protect ion of 

the underwater cu l tura l heritage. 

CONCLUSION 

The purpose of th is chapter has been to review developments on 

the European and international planes relat ing t o the underwater 

cu l tura l heritage. As has been seen, there have been a number of 

in i t iat ives. The Council of Europe's minimum requirements set ou t in 
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Recommendation 848 prov ide unenforceable, bu t useful, guidance to 

Member States about the i r schemes of protect ion fo r the underwater 

cu l tura l heritage. I t is, however, extremely unfor tunate that progress 

with the 1985 d ra f t European Convention has reached a deadlock. I t is 

a ve ry detailed scheme of protect ion for the underwater cu l tura l 

heri tage and is the resul t of eight years' work. The 1982 Law of the 

Sea Convention contains two provisions re lat ing to the underwater 

cu l tura l heritage, bu t these are of only a ve ry general nature, as was 

foreseen by the Council of Europe's Parl iamentary Assembly in 1977. 

However, there have been two promising recent developments. The f i r s t 

is the ILA's work on a d ra f t Convention which is intended to provide 

some measure of protect ion fo r the underwater cu l tura l heri tage beyond 

the 12 mile te r r i to r ia l limit.^si The second is t he 1992 European 

Convention on Protection of the Archaeological Heritage, which appears 

l ikely to become the f i r s t supra-nat ional scheme of protection fo r the 

underwater cu l tura l heri tage in te r r i t o r ia l waters and other areas 

wi th in the ju r isd ic t ion of the Parties. 

Until there is a convention in force which deals with the 

jur isd ic t ional issues, the UK should examine the possibi l i ty of extending 

i ts ju r i sd ic t ion in respect of cu l tura l p roper ty beyond the 12 mile limit, 

j u s t as other countr ies have done without apparent objection. I f the 

UK wished to proceed on a sound jur isd ic t iona l basis, i t could follow 

the jur isd ic t ional techniques employed by the I LA th rough tak ing action 

on items brought into i ts t e r r i t o r y , no matter in which par t of the sea 

they or ig inated; and to create offences fo r i ts own nationals wherever 

they might be.zsz 
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NOTES 

1. Parliamentary Assembly of the Council of Europe, Recommendation 848 
on the Underwater Cultural Heritage (1978). 

2. For f u r t h e r details, see C., below. 

3. See Order No. 361 (1977) and Council of Europe, Parliamentary 
Assembly, 28th Ordinary Session, Official Report 24 January 1977 
(AS(28)CR 20, 20th and 21st Si t t ings). 

4. The Roper Report, op. ci t . . p.3. 

5. Ib id . 

6. Document 4200-E, known as the Roper Report a f ter the sub 
committee's Chairman, John Roper. 

7. Ib id . 

8. Underwater cu l tura l heri tage in th is context includes f ixed remains, 
fo r example, submerged settlements o r harbour works: Roper Report, op. 
ci t . , p.5. 

9. See Appendix 17. 

10. See B., below. 

11. This requirement applies where there is no general ant iqui t ies law 
cover ing both te r res t r ia l and marine heritage. 

12. Roper Report, oo ci t . , p.4. 

13. PWA 1973 ss.1(1) and 3(1). 

14. See f u r t he r , Chapter Seven, A.I (a) below. 

15. See Chapter Six, A.1(a) and (b) below, and Chapter Seven, A., below. 

16. See Chapter Six, A.1(d) below. 

17. See f u r t he r , Chapter Six, A.4., below. 

18. See Chapter Six, A.3., A.7., and D., below. 

19. See Chapter Two, A.5., above. 

20. See generally. Chapter Two above. 

21. See B., below. In fact the 1985 d ra f t European Convention on the 
Protection of the Underwater Cultural Heritage actual ly adopted a 24 
mile l imit, see B., below. 

22. See C.1(e) below. 

23. O'Keefe and Prot t , Law and the Cultural Heritage, Vol.1, op. c i t , p.101. 

24. See f u r t he r , C.I., below. 

25. See C.l(c), (d) and (e) below. 

26. See generally. Chapters Two and Three above. 
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27. See fu r t he r . Chapter Two, B., above. 

28. See Chapter Two, B., above. The issue o f repor t ing is discussed in 
detail in Chapter Six, A.5., below. 

29. DOE, Consultation Paper on Portable Ant iqu i t ies (1988). See f u r t h e r . 
Chapter Seven, A .Kb) below. 

30. For a detailed discussion of rewards, see Chapter Six, A.7., below. 

31. See Chapter Three, C.2., above. 

32. See f u r t he r . Chapter Two, A.5., above. 

33. See A.1., above. 

34. Recommendation 848 (1978), Doc. 4200-E, 1(a). 

35. L. Prot t , P. O'Keefe, Final Report on Legal Protection of the 
Underwater Cultural Heritage. Appendix I I to Doc. 4200-E, p.80. 

36. See B.2(a) below. 

37. Personal communication with A. Papandreou, Head of Division, Legal 
Documentation and Research, Directorate of Legal Af fa i rs , Council of 
Europe, August 1991. 

38. DIR/JUR (84) 1, Strasbourg, 22 June 1984 ( together with a d ra f t 
Explanatory Report to the Convention). The d r a f t Convention and 
Explanatory Report, as released, const i tute the version adopted by the 
Ad Hoc Committee of Experts on the Underwater Cultural Heritage (CAHAQ) 
on the occasion of i ts f i f t h meeting, held in St rasbourg, 19-23 March 
1984. The confidential character of these texts was waived by decision 
of the Committee of Ministers taken at the i r 374th meeting at Deputies 
level (14-22 June 1984). See Appendix 18. 

39. Provision fo r the establishment of a Standing Committee in th is 
d ra f t Convention can be contrasted with the much cr i t ic ised lack of such 
provis ion in the 1982 Law of the Sea Convention to enforce Art ic les 303 
and 149. See C., below. 

40. Personal communication with A. Papandreou, Head of Division, Legal 
Documentation and Research, Directorate of Legal Af fa i rs , Council of 
Europe, July 1990. 

41. Ar t . 18 of the f inal version of the d ra f t Convention, as it was lef t 
pending, contains the provis ion in Art.2(7) of the declassified version, 
i.e. the provision preserv ing the r i gh ts of ident i f iab le owners and the 
effect of salvage law, etc. 

42. Cf. the minimum requirements laid down in Recommendation 848, see A., 
above. 

43. See d ra f t Explanatory Report and Art.2(7) of the Convention. See 
f u r t h e r , B.2(b) below. 

44. See f u r t he r , thesis In t roduct ion. 

45. See d ra f t Explanatory Report. 

46. See f u r t he r , thesis In t roduct ion. 

47. See general ly, Chapter One, above. 
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48. A l though note the ind i rec t protect ion which may be af forded to 
vessels and a i r c r a f t of h istor ical s igni f icance by the PMRA 1986: see 
Chapter Three, E., and F., above. 

49. See f u r t h e r , Chapter Seven, A. 1(a) below. 

50. I t appears tha t , as regards the t e r r i t o r i a l appl icat ion of the d r a f t 
Convention, in spi te of the fac t t ha t the re levant ar t ic le of the f inal 
vers ion is sho r te r and s t r u c t u r e d in a d i f f e r e n t manner, the substance 
remains ident ical to the prov is ions which appeared under Ar t .2 of the 
declassif ied vers ion: personal communication w i th A. Papandreou, Head o f 
Division, Legal Documentation and Research, Di rectorate of Legal A f fa i rs , 
Council of Europe, 20 Ju ly 1990. 

51. See the Geneva Convention on the Te r r i t o r i a l Sea and Contiguous 
Zone 1958, which establ ished the concept of cont iguous zones, and the 
1982 Law of the Sea Convention Art.33, which extends the l imit of the 
cont iguous zone to 24 miles. See also C., below. 

52. I n fac t i t seems t ha t i t is object ion to Ar t .2 which has been the 
obstacle to approval of the d r a f t Convention by the Committee of 
Ministers. 

53. See f u r t h e r , C.2(b) below. 

54. F. Dawson, "Protect ing the Underwater Cu l tu ra l Heritage: A New 
Secur i ty Concern", in Proceedings of the F i f th Anaio-Soviet Symposium on 
the Law of the Sea. 17-23 Ju ly 1988, Moscow. The issues su r round ing 
th i s legal f i c t ion are discussed at C.2(b) below. 

55. See f u r t h e r , C,2(b) below. 

56. See C.1(d) below. 

57. I.e. Ar ts . 303 and 149. See C.2(a) and (b ) below. 

58. Exactly what was in mind when the d r a f t e r s decided to inser t in 
Ar t ic le 2(7) the prov is ion "Noth ing In th i s Convent ion affects. . . laws and 
pract ices wi th respect t o cu l tu ra l exchanges" is d i f f i c u l t to envisage. 
For detai ls about such exchanges, see Pro t t and O'Keefe, Law and the 
Cul tura l Heritage. Vol.3, op c i t . . pp.294-298. 

59. I n t he f ina l vers ion, t h i s prov is ion appears in Ar t . 18. 

60. Roper Report, OP. c i t . . Appendix I I , p.68. 

61. See f u r t h e r , Chapter One, A.1(c) above. 

62. See Art .9, B.2(j) below. 

63. See Chapter Two, C.2., above, and Chapter Five, A., below. 

64. See f u r t h e r , Chapter One, A.2., above. For f u r t h e r discussion of 
ownership issues, see Chapter Six, C.I., below. 

65. See general ly , Chapter One, above. 

66. In ternat iona l Convention on Salvage 1989, Art .30(1 ) (d) . 

67. A l though Ar t i c le 6 prov ides tha t there is no th ing to p reven t 
Contract ing States f rom o f f e r i ng rewards. 

68. See f u r t h e r , Chapter Three, C.5., above. 
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69. See Chapter Three, C.5., above. 

70. See B.2(g) below. 

71. See Chapter Two, A.3., above. 

72. See Chapter Two, B., above. 

73. See f u r t he r . Chapter Six, A.4., below. 

74. See also Art ic le 15 regard ing proper ty in international waters. 

75. See f u r t he r . Chapter Six, A.4(c) below. 

76. See Chapter Six, A.4(c) below. 

77. See fu r the r , Chapter Six, B.I., below, 

78. See f u r t he r , Chapter Six, C.2., below. 

79. See f u r t he r , Chapter Six, C.2., below. 

80. See f u r t h e r . Chapter Seven, D., below. 

81. See f u r t h e r , Chapter Six, A.3. and D., below. 

82. See f u r t h e r . Chapter Five, C., below. 

83. See Chapter Six, B.2., below. 

84. For a discussion of amateur interests, see Chapter Six, B.2., below. 

85. Cf. Ar t ic le 149 of the 1982 Law of the Sea Convention which uses a 
concept of "preferent ia l r i gh ts " . See f u r t h e r , C.2(a) below. 

86. See Art.2. 

87. For details of th is and other in ter -s ta te agreements, see Chapter 
One, A.1(c) above and Chapter Six, C., below. 

88. See Chapter One, A.1(c) above. 
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control here, but details may be found in P ro t t and O'Keefe, Law and the 
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91. Prot t and O'Keefe, Law and the Cultural Heritage. Vol.3, OP. c i t . . p. 
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Internat ional Law Association, Internat ional Committee on Cultural 
Heritage Law, Report to the Cairo Conference o f the Internat ional Law 
Association (1992) ( re fer red to hereafter as t h e Cairo Report). 
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CHAPTER FIVE: UK DEVELOPMENTS 

INTRODUCTION 

At the same time as developments in the f ie ld of the underwater 

cu l tura l heri tage were tak ing place in the European and international 

spheres, developments were also tak ing place in the UK. 

A. WRECK LAW REVIEW COMMITTEE 1970-74 -

In response to the exploitation of important histor ic wrecks, such 

as the Association and the Amsterdam, in the late 1960s,i a committee 

was established by the DTF in 1970 to under take a comprehensive review 

of the legislation relat ing to such wrecks. The PWA 1973 was designed 

simply as an inter im measure to control d i v ing act iv i t ies du r ing one 

summer season, f u r t h e r legislation to follow once the Wreck Law Review 

Committee had reported. 

In 1974 the Committee made i ts repor t , b u t the document was never 

publ ished and is "unavai lable" upon request. Nonetheless, It appears 

tha t i ts main recommendations were:-

( i ) the abolit ion of the receiver service; 
( i i ) the retent ion of the designation procedure under the PWA 
1973; 
(III) the vest ing of ownership of all vessels over 100 years of 
age in the Crown; 
( Iv) the establishment of a s ta tu tory au tho r i t y wi th regional 
inspectors fo r overal l supervis ion of wreck administrat ion. 

Clearly, these proposals - in par t icu lar ( i i i ) and ( i v ) - were radical and 

i t is therefore not su rp r i s ing that the repor t was not publ ished and 

that i t received a somewhat muted response f rom government. In 1976, 
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in reply to a Parliamentary Question as to whether or not the report 

had been considered, the Secretary of State f o r Trade and Indus t ry 

said:-

" I have carefu l ly considered the recommendations of the Committee 
on Wrecks but consider that i t is premature to enact a change in 
the law at present. In making that decision I took into account 
the PWA 1973 which was enacted dur ing t he l i fe of the Committee... 
This was an inter im piece of legislation, bu t i t has been working 
ef fect ively and a f u r t h e r period should be allowed for experience 
to be gained. Similar ly, a proposal by the Committee on Wrecks 
to set up a Statutory Author i ty should not be proceeded with 
unt i l a clearer need has been established. Nevertheless the 
proposals in the Report will provide useful material as and when 
the need fo r a substantial change in the law is considered to be 
jus t i f ied 

In fact, i t appears tha t the Wreck Law Review Committee's main proposal 

- the establishment of a s ta tutory author i ty - was considered by the 

DTI as unnecessari ly grand and, perhaps more important ly , too 

expensive.^ Also, the recommendation that the receiver service should 

be abolished apparent ly made no suggestions as to a replacement 

procedure fo r the handl ing and disposal of wreck. What the government 

thought of the recommendation that ownership of all vessels over 100 

years of age be vested in the Crown is unknown. 

These recommendations were made in 1974, 18 years ago. I t is 

therefore in terest ing to review them in the l i gh t of cu r ren t t h ink ing 

and developments. 

Exactly what was meant by " the abolit ion of the receiver service" 

is unclear. In 1984 the DTp published a Consultat ive Document 

containing proposals fo r new legislation on wreck^ and i t too made a 

proposal fo r the abolit ion of the receiver serv ice. However, the effect 

of the proposal in the 1984 Consultative Document was in pract ice 

nominal only: the duty to repor t wreck would s t i l l have existed and such 

repor ts would st i l l have been made to HM Customs and Excise. Whether 

the proposal by the Wreck Law Review Committee meant tha t t he duty to 
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repor t would have been abandoned, or whether there would st i l l exist 

some form of repor t ing mechanism, is unknown. 

I t is not at all su rp r i s ing tha t a committee repor t ing In 1974 

should recommend retent ion of a system establ ished by a statute 

enacted the previous year. However, the PWA 1973 has now been in 

operation fo r nearly 20 years. Over th is per iod, defects in the 

designation system have become evident® and also the methodology and 

ideology of the archaeological community has developed and changed. I n 

par t icu lar , in recent years attent ion has been focussed upon the 

management of the ent i re archaeological resource and the protection of 

archaeological remains that are not yet known to exist. The PWA 1973, 

in i ts cu r ren t form, would not be capable of p rov id ing such protection. 

Furthermore, i t does not extend protect ion to underwater archaeological 

remains other than wreck and yet, again, c u r r e n t archaeological t h ink ing 

would probably not d is t inguish between the two forms of underwater 

cu l tura l heritage.7 

The vest ing of ownership of all wrecks ove r 100 years of age In 

the Crown would have overcome the uncer ta in ty caused by recognit ion of 

ownership claims,® but It raises some d i f f i cu l t issues.® I t might be 

thought tha t a proposal fo r the vest ing of ownership of all wrecks over 

100 years of age in the Crown would be accompanied by a proposal for 

the blanket protect ion of all such wrecks,# b u t tha t does not appear to 

have been the case here. Again, cu r ren t archaeological t h i nk ing would 

probably extend th i s recommendation to inc lude other underwater cu l tura l 

proper ty . 

The f inal recommendation - the establ ishment of a s ta tu to ry 

author i ty - is of topical interest. The ADU to some extent f u l f i l s the 

role of a government inspectorate, al though not on the regional level 

envisaged by the Wreck Law Review Committee. However, the JNAPC's 

5-3 



policy document Heritage at Sea published in 1989," recommended the 

establishment of a "marit ime heritage protect ion agency" based on the 

ADU, but with more s ta f f and a wider remit. I n the government's 

response to th i s d o c u m e n t , 1 2 |t was stated tha t : " [ t ] he Government is 

not persuaded of the need fo r sett ing up a new agency". This response, 

al though disappoint ing, was predictable and m i r ro r s that in 1976. 

B. DTp CONSULTATIVE DOCUMENT 1984 

In March 1984 the Marine Directorate of t h e DTp published a 

Consultative Document containing proposals f o r new legislation on wreck 

and o f fe r ing the oppor tun i ty fo r c o m m e n t . T h e reason for making such 

proposals at th is time is unclear, but i t seems l ike ly that the DTp 

wanted to make some improvements to wreck law as par t of a general 

revis ion of the MSA 1894. I t may also have wanted to achieve economies 

wi th in HM Customs and Excise. The DTp's in tent ion appears t o have been 

to undertake a general "housekeeping" exercise: to t ighten up the 

administrat ive system, to abandon what was not requi red and to update 

the law to ref lect the system as i t had developed in practice. The 

preface announced that the Consultative Document heralded an " important 

change in emphasis in [ the DTp's] approach to the need for off ic ial 

control of wreck" , i.e. the demise of of f ic ial in te rven t ion in modern 

wreck and the t igh ten ing up of legislation re la t ing to histor ic wreck. 

1. 1984 Consultat ive Document: Proposals 

The Consultative Document concluded tha t corporate ownership of 

modern ships, organised salvage faci l i t ies and the existence of the 

Coastguard able to co-ordinate search and rescue act iv i t ies had largely 

removed the need fo r receivership duties in respect of recent 
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casualties. Advanced communications soon made owners aware when t h e i r 

vessels were In d i f f i cu l t ies and i t seemed that they were well able to 

take steps to protect the i r own Interests. 

As fa r as histor ic wreck was concerned, t he Consultative Document 

proposed to retain in fu l l the provis ions of the PWA 1 9 7 3 . T h e 

possibi l i ty of t r ans fe r r i ng responsibi l i ty fo r t he administrat ion of 

h is tor ic wreck to the DOE was also considered, bu t i t was concluded 

that there was "no overwhelming advantage in placing responsibi l i ty f o r 

protect ion of wrecks in one Department rather than another." At the 

time, th i s conclusion was not su rp r i s ing since i t appeared to have been 

based on the assumption that no extra government fund ing would be 

available fo r histor ic wreck administrat ion and i t seemed l ikely that the 

DOE would not be wi l l ing to assume the task unless such fund ing was 

forthcoming. Nonetheless, the conclusion in the Consultative Document 

is in terest ing now in l igh t of the changeover o f departmental 

responsibi l i t ies that took place on 1 Apr i l 1991,^5 which came about 

despite the fact tha t there was no intent ion to s ign i f icant ly increase 

government fund ing fo r the task. 

Following the recommendations of the Wreck Law Review Committee in 

1974,16 the 1984 Consultative Document proposed the abolit ion of the 

receiver service. The reasons given were i ts under -u t i l i sa t ion and the 

fact that i t had been runn ing at a loss fo r many years. However, i t 

also proposed that the receivers' dut ies should be shared by HM 

Customs and Excise and the Coastguard. The Customs Service would have 

been responsible fo r the handl ing and disposal of w r e c k " and the 

Coastguard would have been empowered to take command in the event of 

a casualty. 1= I t appeared, therefore, that as f a r as the handl ing and 

disposal of wreck was concerned, the abolit ion would have been nominal 

only. 
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The 1984 Consultative Document's main proposal was for the 

establishment of a new procedure fo r the handl ing and disposal of wreck 

to replace the exist ing procedure. The proposals were based on the 

assumption that most reports related to h is tor ic wreck of l i t t le value 

which was often returned to the salvor in lieu of salvage. The 

Consultative Document recognised tha t improvements to the system were 

required in order to ensure that the more important histor ic f inds could 

be ident i f ied and, if the Museums Service wished, made available to them 

for preservat ion and s tudy . 

The Consultative Document proposed that all wreck, including tha t 

from sites designated under the PWA 1973, would have been reported t o 

the nearest of f ice of HM Customs and Excise. A notice g iv ing details o f 

repor ts would have been posted up in the d i s t r i c t to inform possible 

claimants. Possession would have been retained provisional ly by the 

f inder while claims to the wreck were c o n s i d e r e d , a n y costs incurred 

in prov id ing faci l i t ies f o r preservat ion being reimbursed if a claim was 

established. A copy of all wreck repor ts would have been sent to the 

nearest of a number of archaeological repor t ing points designated wi th in 

the Museums Service and also to the Office of A r t s and Librar ies. In 

th is way, ar tefacts of par t icu lar in terest could be identified.20 A two 

month period would have been allowed fo r claims to the wreck to be 

made. At the end of th is period if the wreck was le f t unclaimed (or at 

such time that any claim was proved to be unfounded) t i t l e to the wreck 

would be t rans fe r red to the Crown. Where such was the case, a f u r t h e r 

period of two months would be provided to allow requests f o r 

acquisit ion to be made by the Museums Service, o r o ther organisation 

Intending to preserve the artefact in the pub l ic interest . Where any 

such request was made, the Crown would have re l inquished i ts t i t le to 

the museum concerned. Such rel inquishment would have been subject to 

the payment of salvage, assessment of which would take into account the 

expenses incur red by the salvor in preserv ing the ar tefact . Also, the 
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Secretary of State would have been empowered to require payment of a 

fee to cover the cost of t r ans fe r r i ng Crown t i t l e . Museums would have 

been given a period of one year to raise f u n d s fo r the payment of 

salvage and fees, such period not to be exceeded without good reason 

for the delay. 

Where any claim was made to wreck, e i ther by the owner or by a 

museum or other organisat ion, payment of salvage would have been by 

agreement between the claimant and the f i nder . I f agreement could not 

be reached, the dispute would have been sub jec t to arb i t ra t ion i f both 

part ies agreed, or otherwise, to settlement in cour t . Where any 

payment of salvage was not made within a reasonable time. Crown t i t le 

would have been renounced in favour of the f i nde r . Also, in the case 

of unclaimed wreck, where no museum showed an interest dur ing the 

second two-month period, the Crown would have rel inquished i ts t i t le to 

the f inder . In the case of si tes designated under the PWA 1973, where 

licensees were making sat isfactory arrangements fo r conservation. Crown 

t i t le to unclaimed f inds would have been renounced in the i r favour at 

the end of the four month period. 

2. 1984 Consultat ive Document: Evaluation 

There were several advantages to the system proposed in the 1984 

Consultat ive Document as opposed to the ex is t ing system. The reduction 

of the period to allow fo r claims from one year to two months would 

have considerably speeded up the claims process, which has been 

severely cr i t ic ised fo r the delays i t causes. A shor te r claim period 

seems adequate fo r the owners of modern p rope r t y who are usually well 

aware of the i r casualties and will probably be await ing repor ts of f inds. 

As fa r as histor ic wreck is concerned, the shor te r period would have 

alleviated the problem of tenuous c l a i m s . 2 1 The provis ion fo r the 
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reimbursement to f inders of the costs involved in preserving artefacts 

which are subsequent ly claimed would have undoubtedly encouraged p roper 

t reatment and allayed cr i t ic ism that the resources made available in 

th is respect are, in ef fect , lost. A f u r t h e r advantage of the proposals 

was that the repor t ing of all f inds to the Museums Service would have 

enabled artefacts of par t icu lar interest to be ident i f ied. At present, 

many valuable ar tefacts are re turned to the f i n d e r in lieu of a salvage 

reward without any knowledge of the i r existence on the par t of the 

Museums Service or archaeological community. Final ly, the proposal f o r 

the rel inquishment of Crown t i t le to unclaimed wreck to a museum which 

showed an interest , in preference to the f i nder , would have been a 

considerable improvement over the cu r ren t system. However, i t would 

st i l l have been a major drawback that museums would have had to f ind 

funds to pay fo r salvage^ and fees, unless t he i r acquisit ion grants 

were increased accordingly. 

The 1984 Consultat ive Document's proposals would have made 

improvements to the handl ing and repor t ing system, but in other 

respects the system would have remained v i r t u a l l y the same. The 

proposals did not attempt to improve the designat ion and l icensing 

system under the PWA 1973. Therefore, the problems in th is respect 

would have continued.23 The salvage regime would have remained, both 

with regards to undesignated and designated wrecks and, fo r th is 

reason, museums would st i l l have needed to raise funds to meet salvage 

payments. Also, the charg ing of fees, e i ther f o r the services of the 

receiver (as was unt i l recent ly the case^^), or f o r the t rans fer of 

Crown t i t le (as proposed in the Consultat ive Document), will always be 

resented by museums. Even the 7.5% unt i l recent ly charged fo r 

receivers ' fees amounted to an appreciable sum which most museums 

found hard to raise. 
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3. 1984 Consultative Document: Response's 

Tlie DTp allowed a period of one month to receive representations 

and 120 were made. Apparent ly , some complaints were received that t h e 

two month ownership claim period was too shor t , but there appear to 

have been few object ions to the abolit ion of t he receiver service, 

especially when i t was realised that a point o f contact with the DTp 

would be maintained th rough the Customs Service. In general, instead o f 

commenting on the substant ive proposals, i t seems that much cri t ic ism 

went to the actual basis of the Consultative Document: the method of 

i ts preparat ion and the assumptions on which i t was based. First , the 

preparat ion of the Consultative Document wi thout consultations with 

those represent ing historical and archaeological interests was 

questioned, as was the one month period allowed for representations, 

which was considered too short.^s Secondly, t h e Consultative Document 

was based on the assumption that any new system would have to work, 

as at present, wi thout the assistance of government funds. The general 

view of respondents was that , in making any reform, a complete change 

of approach was necessary: the government accept ing responsibi l i ty f o r 

the management of the underwater cu l tura l her i tage. I t was fe l t that 

piecemeal improvements, such as those proposed in the Consultative 

Document, would only delay f u r t h e r the change of a t t i tude on the part 

of government tha t was sought by those concerned for the cu l tura l 

heritage. 

For several years a f ter the Consultative Document was published, 

interested part ies hoped that amendments to t h e MSA 1894, based on the 

1984 consultat ive process, might be included in the government 's 

legislat ive programme fo r the next Parl iamentary session. However, i t 

seems that there were always other matters to which the government 

af forded greater p r io r i t y . Some provisions based on the 1984 

Consultative Document were apparent ly inserted into the internal d ra f t 
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of the 1987 Merchant Shipping Bill,^^ but were taken out before the 

publ ished version. The reason for th is seems to have been that the 

Bill was considered to be too long and to cover too much: the provision 

fo r h is tor ic wreck was therefore sacrif iced. I n 1988 i t st i l l seemed to 

remain the government's intent ion, when Parl iamentary time allowed, t o 

in t roduce legislation on the lines proposed in t he 1984 Consultative 

Document.28 Thereafter, the position seemed to change. In December 

1990, a DOE Memorandum stated tha t : -

"The Government recognises that the prov is ions of the Merchant 
Shipping Act 1894 in relation to the repor t i ng of salvaged wreck 
and the payment of salvage awards were framed in an earl ier age. 
But i t is not convinced that serious damage is done to 
archaeological material, nor tha t important material is being lost 
to publ ic collections, simply as a resul t o f t he requirements of 
salvage law."^ 

I t was f u r t h e r stated that changes to the system of repor t ing and 

awards were l ikely to prove controversial and " f o r the present, [ the 

government] intends to keep the work ing of t h i s legislation under 

review". No mention was made of the 1984 Consultat ive Document. 

C. NEW REFORM MOVEMENT 

1. Genesis 

Since 1988 a new reform movement has been in evidence. I t f i r s t 

manifested itself on 30 January 1988, when a conference on nautical 

archaeology was held at the Royal Armouries in London. I t was attended 

by a wide cross-section of interested part ies inc lud ing archaeologists, 

d ivers and lawyers. The chairman was Dr. Basil Greenhil l , who is also 

chairman of the DTp's Advisory Committee on Histor ic Wreck Sites. The 

purpose of the meeting was to review the ex is t ing s i tuat ion with regard 

to nautical archaeology and to consider a f u t u r e s t ra tegy . 
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A paper ent i t led "National Policy fo r Nautical Archaeology", 

prepared jo in t l y by the Council fo r Br i t ish Archaeology, the Inst i tu te o f 

Field Archaeologists, the Nautical Archaeology Society, and the National 

Maritime Museum, was presented to the meeting. The paper set out 

proposals for a national policy fo r nautical archaeology and i t 

h ighl ighted the fol lowing issues as requ i r ing at tent ion in order to 

establish a sound basis fo r nautical archaeoiogy:-

( i) Sites and monuments record. A national inventory of 

underwater archaeological sites should be established, together 

with a national survey to gather information fo r the record. 

( i i ) Role of government and its agencies. English Heritage and i ts 

equivalents in Scotland and Wales should take over administrat ive 

responsibi l i ty f o r histor ic wrecks from the DTp. Such 

organisations, already concerned with cu l tu ra l resource 

management, were better equipped to deal wi th underwater 

archaeological sites than a department special is ing in the 

regulation of maritime t ra f f i c . 

( i i i ) Disposal of finds. Recommendations should be made fo r an 

improved procedure fo r the disposal of f i n d s so that 

archaeological Iy important material could be recognised and dealt 

with appropr iate ly . 

( iv) Acquisition of finds by museums. Museums needed to establish 

a f inds acquisit ion policy which took in to account the desirabi l i ty 

of maintaining the in tegr i t y of site assemblages and provided a 

code of conduct regarding unethical ly obtained material. 

(v) Illicit trade in cultural material. The government should be 

urged to ra t i f y the 1970 UNESCO Convention on I l l i c i t Trade in 
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Cultural Mater ial .^ 

(v i ) Conservation of finds. There was a need to make available 

adequate faci l i t ies fo r the conservation o f f i nds and to control 

the raising of material from the seabed. 

(v i i ) Legislation. The paper called fo r t he assessment of the 

su i tab i l i ty of cu r ren t legislation. 

(v i i i ) Implementation. Implementation of a national policy would 

requ i re a fu l l - t ime co-ord inat ing body and an inspectorate, for 

which permanent fund ing would be necessary. 

( ix) Training. A national policy fo r development of t ra in ing 

faci l i t ies was requi red, which would encourage courses at all 

levels, inc luding univers i t ies, professional bodies and d iv ing 

clubs. 

(x) Public education. The paper called f o r a national education 

and publ ic i ty campaign to h igh l igh t the enjoyment and satisfaction 

that can be obtained from nautical archaeology and the 

di f ferences between legitimate archaeological methods and 

t reasure hunt ing. 

(xi) Funding. Resources from both the pub l i c and pr iva te sector 

should be sought in o rder to achieve the desired object ives. 

(xi i ) Unified View. I t was proposed that a national conference be 

convened with the aim of b r ing ing together all interested part ies 

and raising awareness. The aim of the conference would be to 

agree a l ist of object ives and a programme fo r achieving them. 
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The paper proposed the establishment of work ing part ies to discuss 

the issues highl ighted and to develop a uni f ied national policy document 

f o r presentation to the conference. I t was estimated that th is process 

would take one year. At the Royal Armouries conference, there was 

considerable suppor t for the view that e f fo r t should be concentrated 

upon achievable targets, rather than the creat ion of an ideal but 

pol i t ical ly impossible framework. In par t icu lar , the importance of 

establ ishing realist ic aims fo r the near fu tu re , while st i l l bearing in 

mind long-term goals, was emphasised. 

In July 1988 a press release announced t he formation of the Joint 

Nautical Archaeology Policy Committee (JNAPC) consist ing of 

representat ives of the Nautical Archaeology Society, the Committee for 

Nautical Archaeology of the Council fo r Br i t ish Archaeology, the 

National Maritime Museum, and the Ins t i tu te of Field Archaeologists. The 

JNAPC was formed to co-ordinate the development of policy proposals 

cover ing: legislation, disposal of f inds, conservat ion, education and 

t ra in ing , recording of wrecks and other archaeological sites, and the 

in f ras t ruc tu re required to achieve the policy object ives. These were the 

areas ident i f ied as requ i r ing improvement and change in order to 

preserve the underwater cu l tura l heritage. 

2. JNAPC Conference. 1988 

The JNAPC organised a conference, held on 29 October 1988 at the 

Ins t i tu te of Archaeology in London, which was open to anyone interested 

in the p l ight of nautical archaeology. Discussion papers cover ing the 

main policy areas were prepared by the work ing part ies, comprising 

"experts" in each field,sz and presented to par t i c ipants at the 

conference as the basis fo r consultat ion and discussion. Feedback at 

the conference was to be taken into account in fo rmula t ing proposals 
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fo r a def in i t ive national policy. Discussion papers were presented on: 

legislation, disposal of f inds, in f ras t ruc tu re , conservat ion, education 

and t ra in ing , recording of wrecks and other si tes. The f i r s t three are 

of d i rect relevance to th is thesis and will be discussed here/^ 

(a) Discussion paper on legislation 

The discussion paper on legislation stated tha t the underwater 

heritage of the UK was not adequately protected by the exist ing legal 

framework. Some of the laws were ant iquated; some inef fect ively applied; 

and some actual ly encouraged the loss of histor ical and archaeological 

sources of information. The paper ident i f ied two main problem areas: 

the threat to archaeological sites underwater and the unsatisfactory 

way the present system dispersed archaeological material once recovered 

from the sea. Problems were ident i f ied with both the MSA 1894 and the 

PWA 1973. 

The paper stated that a number of specif ic defects in the 

legislation had been observedi -

( i) There was no legislation to prevent destruction of 

archaeological sites in UK territorial waters, except for the very 

small proportion of sites designated under the PWA 1973.^ There 

was not even a requirement to undertake minimum recording before 

destruction took place. For these reasons, there was potential 

for the loss of a great deal of historical and archaeological 

Information. This point re fer red to the fac t tha t only between 

30 and 40 wreck sites at any one time receive legal protect ion 

by designation, and yet there are potent ia l ly hundreds of histor ic 

wrecks and other archaeological sites in UK te r r i t o r i a l waters 

which are le f t unprotected.^ 
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( i i ) Enforcement of the MSA 1894 duty to report finds to a 

receiver v/as inadequate. The paper declared that "[m]ost 

archaeological material recovered from the seabed [was] not 

declared...", and th is is manifestly the case.ss 

( i i i ) Most archaeological material recovered from the seabed was 

treated, legally, without regard to scientific or cultural 

considerations. This referred to the fact tha t recoveries could 

be retained by the f inder unt i l the i r fa te was determined and yet 

the f inder may well have had no t ra in ing in conservation 

techniques. 

( iv) There was no mechanism for assessing the cultural value of 

material raised. This was a reference to the fact that the fate 

of such material is decided by a receiver and is not at any time 

considered by a quali f ied archaeologist. For th is reason, 

archaeological I y important material may be recovered and disposed 

of with no record of i ts existence being available to the 

archaeological community.3? 

(v) The MSA 1894 Part IX "actively encourages" the Crown to sell 

unclaimed material regardless of its cultural importance. This 

referred to s.525, which provides that , in the case of unclaimed 

wreck, " the receiver shall sell the same, and shall pay the 

proceeds...for the benefit of the Crown...". In practice, th is is no 

longer the case. Instead, in the case of unclaimed histor ic 

wreck, the receiver will usually re tu rn i t to the f i nde r in lieu of 

a salvage reward, and i t will actually be the f inder who may well 

then sell i t if i t has commercial value.^s 

The discussion paper made two a l ternat ive recommendations fo r 

improving the si tuat ion. I t is in terest ing tha t nei ther approach 

5-15 



involved completely new legislation: rather, they required more effect ive 

implementation of, and/or modification to, exist ing laws. 

The f i r s t recommendation was to press fo r an immediate change in 

the law and included proposals as to how the law should be amended. 

The f i r s t proposal was to amend the MSA 1894 t o make it an offence to 

d i s tu rb any wreck more than 100 years old, unless licensed to do so, o r 

i f the wreck had been specif ical ly "de-scheduled". The second proposal 

was to use the PWA 1973 to designate specific h istor ical ly important 

wrecks less than 100 years old. I t is obvious f rom the nature of the 

f i r s t proposal tha t a lawyer was not involved in making it! I t would be 

completely inappropr iate to amend the MSA 1894 to make i t an offence to 

d is tu rb h is tor ic wrecks: such a provision would be much more appropr iate 

in the PWA 1973. However, a provis ion fo r b lanket protect ion of wrecks 

over 100 years old, with the de-designation of cer ta in wrecks and the 

specif ic designation of some under 100 years old would be In l ine with 

the Council of Europe's minimum requirements in Recommendation 848^9 

and the 1985 d ra f t European Convention on the Protection of the 

Underwater Cultural Heritage.^® The t h i r d proposal was for the MSA 

1894 to include a s ta tutory requirement fo r commercial seabed operators 

to undertake pre-d is turbance archaeological su r veys and have the 

resul ts independently assessed. Again, such a provis ion would seem 

more appropr iate in the PWA 1973, although i t seems unl ikely tha t the 

government would suppor t i t in view of the fac t tha t there is no such 

s ta tu tory requirement in the case of operat ions on land.^^ I t would be 

much more l ikely that the government would p re fe r such matters to be 

governed by a vo luntary code of practice, such as tha t which operates 

on land.42 

The second, al ternat ive, recommendation in the discussion paper 

was to allow a period (stated to be less than f i v e years) fo r education 

and polit ical pressure to achieve a suitable cl imate fo r the smooth 
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in t roduct ion of legislat ive amendment. During t h i s interim period the 

legal framework should be more fu l l y exploited to reduce the rate of 

destruct ion of the underwater heritage. The fo l lowing suggestions were 

made as to how the administrat ion of the present legislation could be 

i mp roved 

(I) Increase the number of sites designated under the PWA 1973 by 

encouraging applications from finders and non-finders. Unti l ve r y 

recent ly, i t appeared to be the case that s i tes were only 

designated by the Advisory Committee on Historic Wreck Sites i f 

the f inder requested such protect ion. This was simply a policy 

operated by the Advisory Committee: the legislation itself allows 

fo r any site to be designated if the Secretary of State is 

satisf ied that i t fal ls wi th in the c r i te r ion laid down in the PWA 

1973. I t now appears tha t the Advisory Committee's approach in 

th is respect is becoming more flexible,'*^ a l though the number of 

designated sites is st i l l only 37. 

( i i ) Enforce the reporting procedure and publicise it At 

present the du ty to repor t is not really enforced at all, in the 

main because of a lack of commitment to p ro tec t ing the 

underwater her i tage on the par t of the DTp.'^ I f a commitment 

was made to enforce the duty in the in teres ts of archaeology, i t 

would obviously become necessary to publ ic ise the fact tha t a 

new regime had come in to operation in o r d e r to persuade d ivers 

of the need to declare recoveries. 

( i i i ) Provide for archaeological screening of items declared to the 

receiver so that information on archaeological material can be 

collected. Without such screening, the enforcement of the duty 

to repor t would be of l i t t le value. 
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( iv) Encourage the Crown to retain its title to unclaimed wreci< of 

archaeological interest and to "treat it more sympathetically". 

This probably meant that , instead of the Crown " fo r fe i t ing" its 

r igh ts to f inders by awarding them the unclaimed wreck in lieu o f 

a salvage a w a r d , m u s e u m s should f i r s t be given the oppor tun i ty 

to acquire the material, even if they would have to pay a 

salvage award. 

(v) Encourage the use of Section 53 of the AMA 1979 to protect 

underwater sites. Presumably, th is suggest ion meant tha t the AMA 

1979 s.53 should be used to protect non-wreck sites (since wreck 

sites receive protect ion under the PWA 1973). At present, 

despite i ts existence, s.53 has never been used."® 

When the discussion paper on legislation was presented to the 1988 

conference, there was no consensus of opinion on which of the two 

al ternat ive recommendations should be put f o rwa rd to government. There 

was much debate as to whether 100 years was an appropr iate cu t -o f f 

point for blanket protect ion, and some views were expressed that far 

more recent ar tefacts should be included, and even that the cu t -o f f 

point should be as recent as 25 years.4? The divergence of views on 

th is issue is evidence of the d i f f i cu l t y of p roduc ing a policy document 

which represents a consensus of the opinions of archaeologists and 

historians. The suggestion of blanket designat ion was also of concern 

to d iv ing interests who would pre fer as many sites as possible to be 

accessible and who supported the view that legislat ion should allow for 

"non-des t ruc t i ve" access to sites. Their main concern was tha t they 

should be able to dive to protected sites even if they were not able to 

touch the remains or recover objects. The d i v i ng in terests fe l t that , 

i f there was some form of blanket protect ion, i t should be an offence 

to tamper with the site, but not to dive to i t . This view was also 

supported by many archaeologists, who fe l t t h a t the in terests of 
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amateur d ivers sl iould be protected. 

The suggestions made in the discussion paper on legislation as t o 

ways of improving the administrat ion of the present legislation were 

per fect ly val id, but appeared to ignore the pract ical i t ies involved. I n 

par t icu lar , enforcement of the repor t ing procedure would have required 

the suppor t of the Customs Service since i t would have to deal with t he 

ext ra reports. This suppor t was unl ikely to have been forthcoming. 

Also, no suggestions were made as to exactly how the duty to report 

should be enforced. One of the reasons for t h e cu r ren t lack of 

enforcement appears to be the d i f f i cu l t y of ob ta in ing suf f ic ient 

evidence to prosecute.'*^ The discussion paper d id not suggest how 

such evidence could be made available. The suggest ion that there 

should be archaeological screening of declarat ions to the receiver did 

not explain who should car ry out such screening and how the 

archaeological screening should be f i t t ed into t he repor t ing m e c h a n i s m . s o 

Also, the proposal that the Crown should retain i t s t i t le to unclaimed 

wreck raised the issue of salvage rewards, but d id not tackle i t . I f 

the Crown retained the artefact , ra ther than r e t u r n i n g i t to the f inder 

in lieu of a salvage reward, then presumably t h e Crown - or a museum -

would have to bear the cost of such rewards. Some of the questions 

raised by the discussion paper on legislation were in fact answered by 

the discussion paper on disposal of f inds.^i 

(b) Discussion paper on disposal of f inds 

A separate discussion paper on disposal o f f i nds was presented to 

the 1988 conference. Having two discussion papers dealing with the 

legislation was, in fact, ra ther illogical and resul ted in some overlap. 

The discussion paper on disposal of f inds recognised as the basic 

s t reng th of the MSA 1894 framework tha t i t imposed a legal obl igat ion 
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upon f inders to declare recoveries to t l ie receiver of wreck. This was, 

r i gh t l y , fe l t to be a foundat ion upon which an ef fect ive system for 

handl ing and disposal of artefacts could be bu i l t . However, th is 

discussion paper ident i f ied three par t icu lar weaknesses in the present 

legislat ion:-

( i) Receivers had no archaeological expert ise and there was no 
formal provision fo r expert advice to be made available to them. 
( i i ) There was no procedure fo r material of archaeological or 
historical importance to be made available f o r research and public 
enjoyment. 
( i i i ) The system of salvage rewards and payment of fees was 
unsatisfactory as i t penalised archaeological bodies and museums. 

The discussion paper therefore made the fo l lowing recommendations:-

( i) The MSA 1894 should be amended so as to declare all unclaimed 

artefacts over 100 years old and all materia! associated with 

historic wrecks designated under the PWA 1973 to be cultural 

property belonging to the Crown. Such cultural property should 

be made available without charge to national or regional museums. 

In order to encourage reports of such material, a system of ex 

grat ia payments was seen to be "an essential and inevitable 

concomitant". 

( i i ) Relevant government departments should acknowledge ownership 

of wreck coming within their respective purviews. This referred 

in part icular to the MOD for naval vessels and the FCO fo r East 

India Company w r e c k s . 5 2 

( i i i ) A maritime archaeological executive should be established to 

assume responsibility for dealing with all historic underwater 

sites and antiquities, 

( iv) Finds should be reported in the first instance to the nearest 

customs officer, in order to determine ownership. Where no 
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ownership claim was established, the appropr ia te county Sites and 

Monuments Record (SMR)53 would be not i f ied of the f ind and the 

f inder ins t ructed to present the material the re fo r examination. 

Af ter adding information about the material to i ts records, the 

SMR would have two options. The f i r s t would be to re tu rn the 

material to the f inder , ei ther immediately o r af ter an agreed 
m 

period fo r s tudy and recording, and to make recomendations for 

i ts conservat ion; the second option would be to take possession 

of the material and assign i t to a museum. The second option 

would be exercised af ter consultation with the Maritime Heritage 

Executive, which would also advise on the level of ex grat ia 

payment, based on nationally agreed guidel ines. 

Apart from the 100 year cu t -o f f p e r i o d , t h e only recommendation 

that appeared to be contentious at the 1988 conference was tha t of ex 

grat ia payments to f inders. I t was recognised tha t some method of 

encouraging f inders to repor t f i nds was necessary, but that there were 

a number of drawbacks to ex grat ia awards. For example, i t was unclear 

who would actual ly pay fo r such awards - the government or museums -

and on what they would be based. I f they were too generous they would 

probably encourage d ivers to raise material; i f they were too low they 

would not encourage repor ts to be made. Some fe l t that , whatever the 

drawbacks of monetary rewards, they were an essential p re- requ is i te of 

a good repor t ing system.^s Eventual ly, par t ic ipants at the conference 

were asked to vote on ex grat ia payments and, in fact , few appeared to 

be in favour. The recommendations in the discussion paper as a whole 

were reasonable and s t ra igh t fo rward . In par t i cu la r , the recommendation 

that unclaimed f inds should be not i f ied to the county SMR was a good 

one.56 The proposal least l ikely to be acceptable to government was 

the establishment of a special maritime archaeological agency because of 

the costs involved.57 

5-21 



(c) Discussion paper on In f ras t ruc tu re 

The only other discussion paper of d i rect relevance to th is thesis 

was that on in f ras t ruc tu re . Again, the s t reng ths and weaknesses of t h e 

present system were out l ined. The s t rengths were seen to be the 

administrat ively s t ra igh t fo rward nature of the Advisory Committee on 

Historic Wreck Sites, with the assistance of t he ADD, g iv ing advice 

d i rect ly to the Secretary of State. The weaknesses centered around 

the Advisory Committee, in par t icu lar i ts "passive" nature, responding t o 

applications fo r designation rather than act ively looking fo r new sites 

to designate; the conf ident ia l i ty of Advisory Committee proceedings which 

was fe l t to lead to the loss of valuable archaeological information; and 

the composition of the Advisory Committee, which was fe l t to be 

unrepresentat ive and to Include "those who are known not to have 

applied adequate archaeological s tandards in underwater work".®® A 

f u r t h e r weakness perceived was that the terms of reference of the 

Advisory Committee only extended to the PWA 1973. Other aspects of 

underwater archaeology, in par t icu lar the fate of f inds, fell outside i ts 

remit. 

The proposals made in the discussion paper on in f ras t ruc tu re were 

based on the two al ternat ive options presented in the discussion paper 

on legislation.53 I f the f i r s t option in that paper was adopted. I.e. 

immediate blanket protect ion, then the receiver serv ice would become 

v i r tua l l y redundan t * ) The Advisory Committee would st i l l be required 

in order to assess applications fo r licences and the ADU would also be 

required to monitor licensed work and to invest igate repor ts of 

unlicensed disturbance of protected sites. 

I f the second option was adopted, i.e. t h a t there should be an 

inter im period dur ing which the administrat ion of the present legislation 

would be improved, a more complex organisat ion would be requi red. I t 
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was proposed that receivers should pass on repo r t s to an 

archaeologist, who would be par t of a network o f county Sites and 

Monuments Off icers. The archaeologist would reg is te r the f ind and pass 

i t to a museum fo r documentation or retention. The museums would 

requi re a central co-ord inat ing committee to deal with ex grat ia 

payments. Under th is option i t was envisaged t h a t many more sites 

would be proposed for designation and the Adv isory Committee and ADD 

would consequently have a greater work load. The Advisory Committee 

was seen as an "essential pa r t " of the admin is t ra t ive framework. Along 

with i ts present responsibi l i t ies, i t might have o ther tasks including 

formulat ion of policy, development of research and survey work, etc. An 

essential step fo rward was seen to be the establ ishment of a Maritime 

Archaeological Executive, to subsume the func t ions of the present ADU 

and to take on addit ional responsibi l i t ies. I t would consist of a small 

administrat ive and research group with a d iv ing team. I t would continue 

to service the Advisory Committee, but would also organise the policing 

of protected sites and issue proceedings against in f r ingers . 

Furthermore, i t would liaise with the receiver serv ice and SMRs on 

f inds, and advise on the i r conservation and allocation to museums. I t 

would undertake surveys and excavations, promote knowledge of the 

maritime archaeological heri tage and encourage proper standards and 

procedures by advising on and organis ing t ra in ing . These suggestions 

might well provide a near ideal system, i f su f f i c ien t fund ing was 

available to suppor t the ex grat ia payment system, the extensive 

act iv i t ies of the ADU and the SMRs. 

The discussion paper on in f ras t ruc tu re also made three separate 

a l ternat ive proposals as to the government department o r organisation 

which should take overal l responsibi l i ty fo r nautical archaeology. The 

f i r s t a l ternat ive was that responsibi l i ty should remain wi th the DTp; the 

second al ternat ive was to t rans fe r responsib i l i ty to English Heritage 

and i ts equivalents;®^ and the t h i r d a l ternat ive was to t rans fe r 
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responsibi l i ty to the Crown Estate Commissioners.®^ This t h i r d 

a l ternat ive, al though highly novel, seems to be based on a misconception 

of the role and work ings of the Commissioners. In part icular , i t would 

appear to have been made in ignorance of t he i r commercial motivation. 

I t is odd that the paper did not suggest, as an al ternat ive, that the 

DOE should have d i rect responsibi l i ty f o r nautical archaeology. 

I t is in terest ing that , in response to a le t te r from C ran ley Onslow 

M.P. about the allocation of departmental responsibi l i t ies fo r nautical 

archaeology, the then Prime Minister, Margaret Thatcher, stated in a 

let ter dated 15 December 1988:-

"While I can see that the present allocation of departmental 
responsibi l i t ies may seem less than ideal f rom the standpoint of 
nautical archaeology, you will understand tha t nautical 
archaeology is not the only consideration: we need to take 
account of the way i t relates to the responsibi l i t ies of 
departments fo r both heritage and marit ime matters more 
general ly. 

" I t seems tha t the Joint Nautical Archaeology Policy Committee 
may well have views on these matters. I n these circumstances I 
should l ike to wait unt i l the i r work is complete and the i r 
proposals publ ished. I t will then be possible to take a 
considered view on whether any changes in the present 
arrangements would be beneficial overa l l . " 

3. Heritage at Sea 

As a resul t of the JNAPC's conference in October 1988 and the 

reaction to the discussion papers presented there , a document enti t led 

Heritage at Sea: Proposals fo r the Better Protect ion of Archaeological 

Sites Underwater, was publ ished by the JNAPC in May 1989. I t s 

publ icat ion coincided with the launch by the JNAPC of a campaign to save 

Br i ta in 's maritime heritage. On 11 May 1989, representat ives of the 

JNAPC rowed a repl ica of a fou r th century B.C. Greek ship along the 

Thames outside the Palace of Westminster and later discussed the 

issues with M.P.s at the House of Commons.®* 
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Heritage at Sea was a rather glossy 39 page document. I t s 

preface stated tha t the proposals contained there in represented "a 

consensus of involved opinion", in other words, the opinions represented 

at the 1988 conference, including those of amateur d ivers as well as 

archaeologists and histor ians. The document made seven recommendations 

fo r change, each supported by a paper ou t l in ing the present situation 

and i ts defects. 

(a) Under ly ing pr inc ip le of Heritage at Sea 

The pr inc ip le under ly ing the recommendations in Heritage at Sea 

was stated to be tha t "archaeological sites of national importance 

underwater should receive no less protection than those on land". This 

is a useful pr inc ip le on which to base any discussion of the legal 

protect ion of the underwater cul tura l her i tage because i t establishes 

the l imits of such protect ion in the eyes of "a consensus of involved 

opinion". Lawyers are not qualif ied to set such l imits: i t is f o r 

archaeologists and histor ians to state what, in the i r informed opinion, 

needs to be protected, fo r other interested par t ies to make the i r views 

known, and then fo r lawyers to design a sui table scheme of protection. 

There are th ree points of note in relat ion to the under ly ing 

pr inc ip le in Heritage at Sea. First , i t relates to archaeological sites 

in general and not j u s t to wreck sites. Archaeologists are keen that 

all underwater archaeological sites of national importance, not Just 

h istor ic wrecks, should receive p r o t e c t i o n . ® ^ Secondly, the under ly ing 

pr inc ip le does not call fo r the protect ion of aM archaeological sites, 

bu t only those of "national importance". This is in l ine with the 

cr i te r ion present ly used to choose which land si tes should be protected 

by schedul ing under the AMA 1979. Th i rd ly , t he under ly ing pr inc ip le 

states that sites of national importance should receive "no less 

protect ion" than those on land. As will be seen in Chapter Seven, there 
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is an enormous d ispar i ty at present between the protection of 

archaeological si tes on land and the protect ion of those underwater, f o r 

example In terms of number of sites protected, enforcement of 

protect ive measures, fund ing fo r protect ive measures and rescue 

archaeology.®® The under ly ing pr inc ip le does not imply that land and 

marine sites should receive the same protect ion, but rather that they 

should receive equal protect ion, even though tha t protection may be 

separate and d is t inct . The protect ion of all underwater archaeological 

sites of "national importance" would be one step forward in af ford ing 

equal treatment. 

(b) Recommendations of Heritage at Sea 

The recommendations themselves are l is ted in Appendix 10 but are 

outl ined and discussed below. 

( i ) Recommendation 1. New legislation should be enacted as soon as 

possible, which would be specifically drafted for the protection of 

underwater sites and the artefacts associated with them, and would 

cover all aspects of the underwater cultural heritage. I t is notable 

that th is recommendation departs from both t he al ternat ive 

recommendations in the JNAPC's 1988 discussion paper on legislation®^ in 

that i t calls fo r completely new legislation, ra the r than simply for 

amendment of the exist ing legislation. The recommendation obviously f i t s 

in with the under ly ing pr inc ip le of Heritage at Sea because i t requires 

legislation to cover all underwater archaeological sites and not j us t 

wrecks. Heritage at Sea stated that the law should take as i ts basis 

the Crown's r i gh t to unclaimed wreck. I t s tated that " [ t ] ha t r i gh t and 

responsibi l i ty should be in terpreted as an obl igat ion to safeguard 

cu l tura l p roper ty " . I t is rather incongruous tha t Heritage at Sea 

stated that th is should be the basis of the new legislation since the 

Crown's r i gh t relates only to wreck, whereas Heritage at Sea calls for 
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legislation to cover all aspects of the underwater cul tura l heritage. 

However, Heritage at Sea explained th is apparent anomaly by saying t h a t 

unclaimed wreck covers " in ef fect all f inds l ike ly to be of 

archaeological importance". This is a questionable proposition®^ and 

therefore i t is also questionable whether the Crown's r igh t to unclaimed 

wreck could actual ly be a "basis" f o r the new legislation. Nonetheless, 

the general pr inc ip le that the Crown's r i gh t to unclaimed wreck should 

be in terpreted as an obl igation to safeguard cu l tu ra l proper ty , at least 

cu l tura l p roper ty der iv ing from wrecked vessels, is a good and logical 

one. 

As par t of i ts commentary on Recommendation 1, Heritage at Sea 

stated that there was "a fundamental need to separate underwater 

cul tura l p roper ty from commercial salvage". However, there was no 

mention of whether there should be a replacement fo r salvage rewards, 

e.g. a system of ex grat ia awards, as proposed in the 1988 conference 

paper on disposal of finds,®^ nor any attempt to tackle the t r i c k y 

problems that would ensue from any attempt to separate underwater 

cul tura l p roper ty f rom the salvage regime.™ The signif icance of 

Recommendation 1 is tha t i t calls fo r completely new legislation and is 

not simply asking fo r amendments to the c u r r e n t legislation. This is a 

very posit ive and radical step, indicat ing that those prepar ing the 

policy document decided to make an immediate demand fo r the i r ideal 

goal, rather than cal l ing fo r piecemeal inter im measures to take place 

unt i l there was a suitable climate fo r legislat ive r e f o r m / i 

( i i ) Recommendation 2. An inventory of underwater sites within 

territoriai waters should be compiled and maintained at a national and 

local level. A set of criteria for assessing the importance of sites 

should be established and the sites should be graded accordingly. 

Without an inventory of underwater sites, the re would be no means fo r 

assessing the marine archaeological resource and ident i f y ing the sites 
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of national importance, i.e. the sites requ i r ing protect ion according to 

the under ly ing pr incip le. Heritage at Sea stated that the inventory 

should be integrated with the cu r ren t organisat ion on land, in other 

words with the National Archaeological Record maintained by the var ious 

Royal Commissions on Historical Monuments (RCHMs), which are supplied 

with data and supplemented by the county SMRs. Also, a system of 

referra l of f inds to archaeologists should be in t roduced, ei ther to 

supplement the receivership, or to replace it. Heritage at Sea called 

fo r pi lot pro jects to be init iated (a) under the aegis of the RCHMs, to 

develop sat isfactory recording strategies and create and maintain an 

inventory of sites; and (b) to develop a programme of underwater survey 

co-ordinated by the proposed Maritime Heritage A g e n c y . T h e national 

record would requ i re sources of information; one of these would be 

histor ical, but the other would be surveys of t he te r r i to r ia l sea. 

Suppor t ing Paper No.2 to Heritage at Sea l isted the c r i te r ia which 

should be used for selecting histor ic wreck s i tes of national importance. 

I t stated that the c r i t e r ia fo r selecting land si tes'^ could be applied 

to submerged non-wreck remains, but a d i f f e ren t set of c r i te r ia was 

needed for shipwrecks. The proposed c r i t e r i a were as fol lows:-

a) All wreck sites (ship s t ruc tu re , groups of associated artefacts 
or both) earl ier in date than 1650 A.D. 

b) Other wreck sites up to 1850 which re ta in a substant ial and 
coherent element of ship s t ruc tu re and vessels of special 
histor ic importance, or sites where there are groups of artefacts 
which make a major contr ibut ion to knowledge of the period. 

c) Certain vessels of later date which demonstrate a s igni f icant 
advance in ship technology or have special importance. 

The reason fo r the dist inct ion between wrecks dated ear l ier than 1650 

A.D. and wrecks dated between 1650 and 1850 was said to be tha t 

knowledge about ship s t ruc tu re and operat ions was more comprehensive 

fo r later centur ies than for earl ier ones. I t was envisaged tha t there 

were probably less than 100 known sites which would be el igible fo r 
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s ta tu to ry protect ion under these cr i ter ia , and t h a t the proport ion of 

more recent wrecks would be small. However, as the marine inventory 

was bui l t up, i t may be found that more sites would require protection 

under the cr i ter ia , and also i t may be possible to ref ine the cr i ter ia. 

I t is in terest ing to note that Heritage at Sea again moved away 

f rom the October 1988 conference papers in not cal l ing fo r some kind of 

blanket protect ion. Rather i t recommended speci f ic si te designation in 

the same way as sites are protected on land. I t may have relieved the 

government to see that the number of sites envisaged as requir ing 

protect ion was st i l l qui te small in comparison wi th the total number of 

sites known to e x i s t . A s fa r as non-wreck s i tes were concerned, 

according to Suppor t ing Paper No.2, there were only a few known to 

exist and therefore they should not present a problem as far as 

numbers were concerned. 

( i l l ) Recommendation 3. Payment of receivers' fees^^ and VAT should be 

waived in the case of items which are to be kept in publicly accessible 

collections and this should include all finds from sites which are 

statutorily protected. This recommendation would b r ing marine sites in 

l ine with land sites, in accordance with the under l y ing pr inciple. There 

are no requirements fo r payment of fees or VAT on artefacts discovered 

on scheduled sites on land, even when the land in question is - l ike the 

seabed - Crown proper ty . The only exception to th is is where an item 

is declared t reasure t rove, in which case the Crown retains 

administ rat ive c o s t s . A s already no ted , " museums sometimes found it 

ve ry d i f f i cu l t to raise the money to pay rece iver 's fees (7.5% of the 

value of the artefact) and VAT (cur ren t l y 17.5%), plus in some cases a 

salvage reward as well. 

( iv ) Recommendation 4. Commercial seabed operators and statutory 

undertakers active on the seabed should be encouraged to carry out 
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archaeological implication surveys before the seabed is disturbed and to 

co-operate with archaeologists during potentially destructive worl<. 

They should be encouraged to contribute to the costs of rescue 

excavation of threatened sites. Again i t can be seen that Heritage at 

Sea departed from the October 1988 conference paper on legislation and 

i ts recommendation tha t there should be a s ta tu to ry requirement in t h i s 

respect. The new posit ion in Heritage at Sea was in line with the 

posit ion on iand^s and therefore, if implemented, would help to meet the 

under ly ing pr inc ip le of the policy document. 

(v ) Recommendation 5. The MOD and the FCO should "acknowledge and 

fulfil their responsibilities" in respect of the wrecks for which they 

are responsible. Heritage at Sea proposed tha t these government 

departments enter into consultation with archaeological bodies before 

disposing of p roper ty f rom underwater and tha t , in the longer term, they 

should consider t r ans fe r r i ng the administrat ion of these wrecks to the 

proposed Maritime Heritage Protection Agency.^® There would certainly 

be an inconsistency if one government department (ei ther Transport o r 

Environment, fo r example) was under tak ing a review of the protection 

af forded to the underwater cu l tura l heritage, whi le others were to some 

extent undermining such protect ion by making salvage contracts or sale 

contracts in respect of wrecks of historical importance on an ad hoc 

basis.®" 

(v i ) Recommendation 6. The new legislation should provide for the 

establishment of an agency to: carry out and co-ordinate the survey 

work necessary for the inventory; assess the importance of sites; 

arrange for the protection of sites by buoying and burial; process 

applications for licences to carry out work on sites and co-ordinate 

archaeological diver training and public education. Heritage at Sea 

stated that the nucleus fo r such an agency al ready existed in the form 

of the ADU.81 However, i t would need addit ional s ta f f and resources to 
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car ry out all the funct ions proposed. Such an agency would need to 

operate wi th in a government department or agency and the document 

proposed several options in th is regard, inc lud ing the Crown Estate 

Commissioners, DOE and English Heritage and i t s equivalents. 

Recommendation 6 of Heritage at Sea, de r i v ing from the earl ier 

1988 conference papers, was probably the recommendation least l ikely t o 

be acceptable to government. The scale of such an agency is d i f f i cu l t 

t o determine and would depend very much on j u s t how many act ivi t ies 

would be within i ts remit. I f the proposal simply meant a minor 

extension of the ADD with a limited number of ex t ra responsibil i t ies, 

then the government might not baulk at the suggest ion. However, the 

recommendation might conjure up images of the s ta tu tory author i ty 

proposed by the Wreck Law Review Committee in 1974 and i t may well be 

viewed in much the same l ight : as unnecessari ly grand and too 

expensive.®^ 

(v i i ) Recommendation 7. In the short term, better use should be made of 

existing legislation. In par t icu lar , Heritage at Sea called for ef fect ive 

arrangements to be made fo r the repor t ing of ar tefacts recovered from 

the seabed, along the lines proposed in the 1988 conference paper on 

disposal of f inds. An additional useful suggest ion was that , once the 

new system was in place, an amnesty fo r undeclared f i nds should be 

declared, in the hope of encouraging f inders t o come forward and make 

declarations, so allowing information present ly lost to be retr ieved. 

In general, Heritage at Sea appeared to be much bet ter conceived 

than the or ig inal 1988 conference papers and i t s recommendations, 

al though fa i r l y general in nature, were posi t ive and sensible. As will 

be seen,®3 i ts major achievement was tha t i t made the government, for 

the f i r s t time since the PWA 1973, address the p l i gh t of underwater 

archaeology and decide to make some important changes.** 
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4. Response to Heritage at Sea 

Heritage at Sea was publ ished in May 1989. I t was not unt i l 

September 1990 that there was even an ind i rec t response. In the DOE's 

long, expensively-produced, White Paper, This Common Inheri tance: 

Br i ta in 's Environmental S t ra tegy .^ two important announcements were 

made. The f i r s t was that responsib i l i ty for pro tec t ing histor ic wrecks 

was to be t rans fer red from the DTp to the DOE. In the f i r s t year the 

DOE was to administer the histor ic wreck provis ions fo r the whole of 

the UK and, thereaf ter , the te r r i t o r i a l departments, i.e. the Scottish 

Office, Welsh Office and Northern I re land Office would administer the 

legislation in the i r areas. The second announcement was that the RGHME 

was to begin work on a central record of h is tor ic wrecks.®® The White 

Paper stated that the departmental t rans fer would br ing together 

control of archaeology on land with tha t underwater and that the 

Advisory Committee on Historic Wreck Sites and the ADU would of fer 

advice to the DOE on these new responsibi l i t ies. 

The White Paper heralded a major b reakthrough. However, i t gave 

no details, nor did i t state a timescale fo r the changes. I t also 

t ransp i red that i t was ra ther misleading in s ta t ing that the 

departmental t rans fe r "would b r ing together cont ro l of archaeology on 

land with tha t underwater" . I t became clear later that the t rans fe r 

would not include t rans fer of the administrat ion of Part IX of the MSA 

1894, which would remain with the DTp. Therefore, complete control of 

archaeology underwater would not be t rans fe r red to the DOE because i t 

would not have control of the system for deal ing with histor ical 

ar tefacts brought ashore in the UK.s? 
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(a) The formal response 

The government's formal response to Heritage at Sea came f inal ly 

on 20 December 1990. In the House of Lords, in reply to a 
s 

Parliamentary Question from Lord Gainford, who asked when the 
A 

government expected to respond to Heritage at Sea, the Heritage 

Minister, Baroness Blatch, stated in a Written Answer^® that the 

government had responded that day and that copies of the response had 

been placed in the l ib ra ry of the House. The response was contained in 

a six page Memorandum, issued by the DOE and dated 17 December 1990. 

The Memorandum stated tha t the White Paper set out the main changes 

tha t the government proposed to make in response to Heritage at Sea. 

but that there were a number of other points which the government 

intended to pursue. The Memorandum then made an individual response to 

each of the recommendations in Heritage at Sea. 

( i ) Recommendation 1 (that new legislation, specificaliy drafted for the 

protection of underwater archaeological sites and the artefacts 

associated with them, and covering all aspects of the underwater 

cultural heritage, should be enacted as soon as possible). 

As fa r as the PWA 1973 was concerned, t he Memorandum stated tha t 

the government considered that i ts provis ions had "served qui te well". 

Therefore, before deciding whether to make changes to them, i t intended 

to see how they operated under the DOE. The Memorandum also stated 

that the government was satisf ied with the prov is ions of the Protection 

of Mi l i tary Remains Act 1986.89 As far as the MSA 1894 was concerned, 

the Memorandum stated that the government "recognises that [ i t s 

provis ions] were framed in an ear l ier age". However, i t was "not 

convinced" tha t serious damage was being done to archaeological 

material, nor tha t important material was being lost to publ ic 

collections, simply as a resul t of " the requirements of salvage law". 
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Although proposals had subsequently been submit ted to the government,9° 

i t was apparent tha t changes to the system of repor t ing and awards 

were l ikely to prove controversial and therefore, fo r the present, the 

government intended to keep the work ing of t h i s legislation under 

review. However, one point made in Heritage at Sea under 

Recommendation 1 did appear to be taken up by the government. Heritage 

at Sea stated that the Crown's r i gh t to unclaimed wreck should be 

in terpreted as an obl igat ion to safeguard cu l tu ra l property. Although 

th is was not mentioned in the Memorandum, Lady Blatch in her Written 

Answer to Lord Gainsford said that the government was wi l l ing to 

exercise i ts powers of ownership, where these can be established, in 

order to conserve artefacts. Despite the fact tha t Recommendation 1 of 

Heritage at Sea re fer red to underwater archaeological sites in general, 

and the i r associated artefacts, the DOE's Memorandum made no reference 

to the position of non-wreck sites. 

The fact tha t the government did not agree that new legislation 

was required was immensely disappoint ing to t he JNAPC. Nonetheless, 

despite i ts apparent reticence to admit such a need, the government did 

not re ject the possibi l i ty al together. However, i t would probably be 

necessary fo r the JNAPC to keep up pressure on the government for 

reform of the law. I t may be remembered that in 1976 similar 

statements to those in the DOE's Memorandum of December 1990 were 

made in relation to the Wreck Law Review Committee's Report.^'' For 

example, the then Secretary of State fo r Trade and Indus t r y said, in 

relat ion to the PWA 1973, tha t - al though i t was an interim piece of 

legislation - "a f u r t h e r period should be allowed fo r experience to be 

gained". I t was not unt i l 1984, more than ten years later, tha t any 

review took place with the publication of the DTp's 1984 Consultat ive 

D o c u m e n t . 9 2 Even then, no changes to the legislat ion resulted f rom the 

review. 
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( i i ) Recommendation 2 (that an inventory of underwater sites within 

territorial waters should be compiled and maintained at a national and 

local level. A set of criteria for assessing the importance of sites 

should be established and the sites should be graded accordingly). 

The DOE 'S Memorandum rei terated the development announced in t h e 

September 1990 White Paper, This Common Inher i tance, i.e. that i t had 

inv i ted the RGHMs of England, Scotland and Wales to s tar t work on 

prepar ing a central record of histor ic wrecks. The Memorandum stated 

that work would progress as resources allowed, and subject to the 

competing claims of the Commissions' other work . This was a very 

posi t ive development, al though the government gave no indication that i t 

was prepared to fund seabed surveys to p rov ide information, other than 

simply historical data, fo r the record. 

( I l l ) Recommendation 3 (that payment of fees and VAT under the MSA 1894 

should be waived in the case of items which are to be kept in publicly 

accessible collections. This should include all finds from sites which 

are statutorily protected). 

The DOE 'S Memorandum clar i f ied the posit ion in regard to the 

payment of customs duty and VAT. I t stated tha t these were not 

payable on "ant iques over 100 years old, nor on col lectors' pieces of 

histor ical or archaeological in terest " . This would appear to mean that 

any item l ikely to be of historical or archaeological in terest would not 

be subject to customs duty o r VAT. The Memorandum also stated that 

ant iques over 100 years old, except wines and sp i r i t s , were also exempt 

from excise duty and that the restr ic ted range of excise dut ies meant 

tha t wreck would seldom at t rac t a charge anyway. In l igh t of these 

facts, therefore, the government saw no need f o r a change at present. 

The position regard ing past pract ice in relat ion to the charg ing of 

customs duty and VAT is not clear, but i t does appear tha t customs 
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duty and VAT have sometimes been charged on material that could be 

classified as "ant iques over 100 years old, or col lectors' pieces of 

historical or archaeological i n te res t " . ^ 

As fa r as receivers' fees were concerned, the Memorandum stated 

that legislation would be required to abolish the requirement fo r their 

payment. I t also stated that the DTp was looking at th is possibi l i ty 

and an announcement would be made when it had reached i ts conclusion. 

( iv ) Recommendation 4 (that commercial seabed operators and statutory 

undertakers active on the seabed should be encouraged to carry out 

archaeological implication surveys before the seabed is disturbed and 

co-operate with archaeologists during potentially destructive work). 

An in terest ing and pract ical ly important development announced by 

the DOE 'S Memorandum was that the DOE and the heri tage bodies would 

work with the J N A P C ® ^ and representat ives of seabed operators to 

consider whether a code of pract ice could be developed and what form i t 

might take. I t stated that the pr incip les established in relation to 

land developments might be relevant, including the provis ion of help by 

developers fo r excavation. Progress in th is respect may be of great 

signif icance in a f fo rd ing some protect ion to as yet unknown sites and 

areas of high archaeological potential.^s 

(v) Recommendation 5 (that the MOD and the FCO should acknowledge and 

fulfil their responsibilities in relation to the historic wrecks for which 

they have responsibility. They should enter into proper consultation 

with archaeological bodies before disposing of property from underwater 

and, in the long term, consider transferring the administration of these 

wrecks to the maritime heritage protection agency proposed in 

Recommendation 6). 
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The DOE 'S Memorandum stated tha t the M O D recognised i ts ob l igat ion 

to dispose responsibly of i ts in terest in h is to r ic wreck, and to consult 

the appropr ia te archaeological bodies before so d o i n g . I t went on to 

say tha t t i t l e to, and responsib i l i ty f o r , the wrecks of East Indiamen 

may not always be as clear as Heritage at Sea suggested.®® The 

Memorandum stated tha t the FCO would "cons ider whether i t is possible 

to seek to establ ish any r i gh t s belonging to t h e Crown." I t would be 

fo r the DOE and the te r r i t o r i a l departments elsewhere (e.g. the Welsh 

Off ice) to exercise any r i gh ts of ownership and t h i s they would do in 

consul tat ion with the relevant archaeological bodies. I n Lady Blatch's 

Wri t ten Answer to Lord Galnsford, she stated more specif ical ly tha t the 

government was "w i l l ing to exercise [ i t s ] powers of ownership, where 

these can be establ ished, in favour of conserv ing wreck sites and the 

ar te fac ts recovered f rom them." A point tha t wi l l requ i re c lar i f icat ion 

in due course is the composition of the " re levan t archaeological bodies". 

The government 's response to Recommendation 5 of Heritage at Sea 

was ve ry encouraging. At present i t appears t h a t the policy of the MOD 

is to sell o r license wrecks on a case-by-case basis, depending on the 

value of the wreck or i ts cargo, both f inanc ia l l y and h is tor ica l ly , and 

on the motives of the in tending purchaser . ^ What th is appears to mean 

is tha t , where the wreck is of histor ical value and the purchaser 's 

in te res t is h istor ical , then the MOD will sometimes charge a f l a t fee 

fo r the wreck and will occasionally g i f t ownersh ip of a vessel to a 

reputable archaeological body. This appears t o be done ve ry much on an 

ad hoc basis, wi thout apparent consultat ion w i t h archaeological 

in teres ts (con t ra ry to the statement in the DOE's Memorandum). As fa r 

as East Ind ia Company wrecks are concerned, f o r poli t ical reasonsi°o the 

FCO has been ret icent about exercis ing r i gh ts . Clearly, t he uncer ta in 

posi t ion of these wrecks should be c lar i f ied. I n regard to all 

government-owned wrecks, a proper pol icy shou ld be establ ished, based 

on histor ical and archaeological considerat ions, in fu l l consul tat ion with 

5-37 



the government agencies responsible fo r nautical archaeology.™^ 

(v i ) Recx)mmendation 6 (that the new legislation should provide for the 

establishment of a maritime heritage protection agency to: carry out 

and co-ordinate the survey worl< necessary for the Inventory; assess 

the Importance of sites; arrange for the protection of sites by buoying 

and burial; process applications for licences to carry out work on sites 

and co-ordinate archaeological diver training and public education). 

Not su rp r i s ing l y , the DOE's Memorandum announced that the 

government was "not persuaded of the need" f o r such an agency. 

Instead, "lead responsib i l i ty" fo r maritime archaeology would be 

t rans fe r red to the DOE, along with the services of the Advisory 

Committee and ADD. The advice of the Adv isory Committee and ADU would 

also become available to the "other her i tage Departments", presumably 

re fe r r ing to the Scott ish Office, Welsh Office and Northern I re land 

Office. The Memorandum stated that the act iv i t ies of the ADU and the 

expenses of the Advisory Committee would cont inue to be f inanced by 

government. I t made no mention of the avai labi l i ty of addit ional 

government fund ing fo r these purposes. Nonetheless, i t did announce 

that the Secretary of State fo r the Environment was prepared " in 

pr inc ip le" to consider proposals fo r g ran t -a id ing a small programme of 

education fo r archaeological d ivers. The aim would be to encourage the 

t ra in ing of amateur underwater archaeologists so tha t those d ivers 

might ult imately be able to help the government in p rov id ing information 

about protected sites, and disseminating informat ion and guidance to 

o ther spor t d ivers. 

I t is possible tha t the JNAPC's call fo r " the establ ishment of a 

maritime heri tage protect ion agency", if worded s l igh t l y d i f f e ren t l y , may 

have met with a d i f fe ren t reaction by government. I f the 

recommendation had simply been for "an extension of the responsibi l i t ies 
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of the ADU", i t may have been looi<ed upon more favourably. 

Nonetheless, the government was unl ikely to have been wil l ing to commit 

substant ial fund ing to survey work, burial of si tes, publ ic education, 

and so on. 

The t rans fe r of responsibi l i ty fo r maritime archaeology to the DOE 

was a very s igni f icant and welcome development. In Apri l 1992, a 

f u r t h e r t rans fer of responsibi l i ty fo r nautical archaeology took place 

when the whole Heritage Sponsorship Division of the DOE became a 

division of the DNH. At th is time, responsib i l i ty fo r histor ic wrecks in 

Scottish waters passed to Scottish Heritage, responsib i l i ty fo r those in 

Welsh waters to Cadw and responsibi l i ty fo r those in Northern I r i sh 

waters to the DOE (Northern I re land). I t is probably best that there 

should now be a period in which the work ings of the new system can be 

monitored before deciding whether a new agency is required. I t was 

disappoint ing that there was no s ign that any ex t ra government fund ing 

would be available for the administrat ion of t he PWA 1973. Nonetheless, 

the o f fe r to f und a t ra in ing programme suggested that f u r t h e r funds 

might become available, perhaps on an ad hoc basis''®^ and, in fact, one-

of f payments were later made to the ADU by both the DOEi°3 and the 

DTp,i°^ fo r a new boat, a vehicle and for a l imited amount of survey 

work. 

(v i ) Recommendation 7 (that, in the short term, better use should be 

made of existing legislation to protect underwater sites). 

The government's response to Recommendation 7 was less than 

sat isfactory. The DOE's Memorandum stated t h a t the DOE and te r r i to r ia l 

departments would "cont inue to exercise [ the i r powers under the PWA 

1973] to safeguard important sites." Also, " [ t j h e y will endeavour to 

improve the cu r ren t repor t ing arrangements f o r ar te facts where th is can 

be achieved within the exist ing level of resources." Obviously, the 
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la t ter would have entailed co-operation between the DOE and the DTp, as 

the DTp remained responsible fo r the MSA 1894. This point, however, was 

not stated in the Memorandum, Nor did i t state tha t the government 

would endeavour to make better use of the PWA 1973. Despite th is 

lukewarm response to Recommendation 7, Lady Blatch stated in her 

Writ ten Answer to Lord Gainsford that the government was making "a 

commitment to make the best of exist ing salvage repor t ing arrangements 

to encourage important f i nds to be proper ly conserved and displayed." 

I t is notable that the answer did not state tha t the government would 

encourage the repor t ing of f inds , and yet the f l ou t i ng of the report ing 

duty in the MSA 1894 is one of the main problems, from an archaeological 

point of view, with th is l e g i s l a t i o n . E x a c t l y how the government's 

"commitment to make the best of exist ing salvage repor t ing 

arrangements" will manifest i tsel f is unclear. I t cer ta in ly has not 

manifested i tself in the DTp's July 1992 proposals fo r changes to the 

receivership service, which are due to take ef fect on 1 January 1993.1°® 

In real i ty, all these proposals do is to represent a winding down of the 

"salvage repor t ing arrangements". 

In her response to the Parliamentary Question, Lady Blatch 

promised tha t : -

"The Government does not accept tha t the re is a need fo r a new 
agency or legislation but i t does intend to make the best use of 
the powers and resources available in the in terest of 
conservation and to review these matters once the new allocation 
of responsibi l i t ies has had time to take e f fec t . " 

Presumably, th is meant that the government would review, among other 

th ings, the need for a new agency and for legislat ion. 

(b) Analysis of response 

In a let ter dated 17 December 1990 to Admiral of the Fleet Lord 

Lewin, who is Chairman of the Trustees of the National Maritime Museum, 
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Lady Biatch stated tha t she hoped that the JNAPC would agree that t he 

government's response, "whi ls t not implementing Heritage at Sea in fu l l , 

wil l be a good basis f o r tak ing forward policy in th is important branch 

of h is tory and archaeology." This is probably the case. There are 

several very posit ive elements to the response, not least the fact that 

i t suggests that the government has at last addressed the issue of the 

underwater cu l tura l heritage. I t is possible t h a t the sympathetic 

nature of the response demonstrates that the government has f inal ly 

recognised the d ispar i ty between i ts treatment of archaeology on land 

and of archaeology underwater.^^® The t r ans fe r of administrat ive 

responsibi l i t ies away from the DTp is of crucia l signif icance because i t 

suggests tha t the interests of marine archaeology will be handled more 

sympathetically in fu tu re . There is no doubt t ha t the t rans fer results 

in much more l ikelihood of departmental p ressure fo r legislat ive change 

and extra fund ing. The fact tha t these were not promised as part of 

the government's response to Heritage at Sea is however, very 

disappoint ing, although unsurpr is ing in the c u r r e n t polit ical and economic 

climate. 

An interest ing response to the DOE's Memorandum came from Basil 

Greenhil l , Chairman of the Advisory Committee on Historic Wreck Sites. 

" I cer ta in ly don' t unwelcome i t " , he was repor ted as commenting,'''® He 

apparent ly fe l t that the DTp had already "gone a long way down a road 

tha t might not have been expected". Greenhi l l 's response may indicate a 

reluctance, on the par t of the Advisory Committee, to see change and 

possibly a fear that the Advisory Committee's pract ices may be "shaken 

up" . Richard Ormond, Director of the National Maritime Museum and 

Chairman of the JNAPC, was apparent ly " ve ry encouraged" by the 

proposals, al though there was no timetable f o r t he i r implementation. 

Despite the lack of a publ ished timetable, even before the formal 

response was made, the RCHME was provided w i th fund ing fo r a post to 
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under take a marine record pi iot p ro jec t J i i Transfer of responsibi l i ty 

f o r the PWA 1973 from the DTp to the DOE took place on 1st Apri l 1991 

and I t is apparent tha t the Advisory Committee, ADU and DTp were 

operat ing in close liaison with the DOE fo r some time before th is. 

Funding fo r a nautical archaeology t ra in ing o f f i ce r and the one-off 

payments to the ADU also became available in Apr i l 1991 and the 

receivers ' fee waiver took place at th is time too. The government was 

therefore prompt in implementing i ts main proposals. 

5. Fur ther Developments 

The JNAPC's major disappointment was tha t the government had no 

immediate plans to amend the legislation and, in par t icu lar , that i t had 

shown reluctance to tackle the problems raised by the MSA 1894. 

However, i t was heartened by the fact that the possib i l i ty of changes 

had not been completely dismissed. As fa r as t he PWA 1973 was 

concerned, the government had said tha t - before deciding whether to 

make changes to the Act, i t intended to see how i t operated in practice 

under i ts new administrat ive agencies. As far as the MSA 1894 was 

concerned, the government had stated i ts in tent ion to keep the working 

of th is legislation under review. The JNAPC decided to grasp t i gh t l y 

these signs of government wil l ingness to review the legislation, and to 

pursue a policy of pressing the government about them.^^ The JNAPC 

fe l t that , ra ther than reaching the end of the campaign, i t was simply 

enter ing a new phase.^" 

In continuation of the campaign, the JNAPC has been keen to 

continue dialogue with the government departments concerned. Since the 

Apr i l 1991 handover of responsibi l i ty to the DOE, there have been a 

number of informal meetings at lunches, lectures and social funct ions 

between JNAPC members and of f ic ia ls of the DOE and DTp. There have 
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also been two formal meetings""* at which two items were on the agenda: 

f i r s t , a code of pract ice fo r seabed users and secondly, analysis of 

defects in Part IX of the MSA 1894. 

(a) Code of pract ice 

The JNAPC presented a d ra f t Code of Practice for Seabed 

Developers to the DOE and DTp at the i r f i r s t formal meeting on 26 Apr i l 

1 9 9 1 . " s The d ra f t Code is modelled on that f o r land developers,"® 

which appears to have been working very successful ly. The aim of the 

d ra f t Code is to improve the preservat ion of t he underwater cul tural 

heri tage th rough co-operation with seabed developers. I t is hoped tha t 

the developers, e.g. dredging companies, por t and harbour authori t ies, 

etc., will view the Code as a means of p rov id ing the oppor tun i ty to meet 

the interests of all part ies concerned on a vo lun ta ry basis, rather 

than having the area regulated by legislation. The Code provides basic 

points for co-operation which can be tai lored to form specif ic 

agreements to sui t indiv idual si tuat ions. '"" 

At the second formal meeting held on 9 May 1991, the DOE stated 

tha t i t was interested in the Code and would suppor t i t , but fe l t that 

i t should be the resul t of co-operation between the JNAPC and the 

developers. I t was agreed that i t was important to obtain the suppor t 

of the Crown Estate Commissioners and the DOE of fered to approach the 

Commissioners to discuss the Code."® Liaison has since been tak ing 

place between the JNAPC, dredging companies and other marine developers 

in order to obtain suppor t fo r the code and t o agree I ts detailed 

provisions. 
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(b) Defects in the MSA 1894 

A discussion paper ent i t led "The MSA 1894: I t s detrimental effects 

on material f rom underwater and the sites where i t is found' " " " prepared 

by the JNAPC, was presented to the DOE and DTp off ic ials at thei r 

meeting on 26 Apri l 1991. This paper was intended to indicate problems 

that had arisen th rough the operation of the MSA 1894 Part IX 

provisions. Each defect ident i f ied in the Act was i l lustrated by a 

par t icu lar incident that had supposedly occurred in practice as a resul t 

of the defect. JNAPC members admitted that i t had actually been quite 

d i f f i cu l t to discover such incidents as i t was not easy to f ind out what 

had really been happening in pract ice. The meetings did not proceed 

well fo r the JNAPC in th is respect because the DTp off ic ial was able to 

show that each i l lust rat ion was in some way incor rec t or out-of-date. 

The argument eventual ly reached a stalemate, mainly because 

representat ives of both sides had not actually been involved, f i r s t 

hand, in the incidents and so much of what was being said was hearsay. 

Unfor tunate ly , the paper's reliance on rather weak examples clouded the 

real issues and, because the JNAPC could not p rov ide any evidence tha t 

problems had arisen in practice, the DTp of f ic ia l was unwi l l ing to accept 

tha t there were any defects in the 1894 Act. Correspondence ensued, 

but i t appears tha t both the DOE and DTp are s t i l l not convinced that 

there is a need to amend the legislation. 

One point that did become evident from these meetings was that 

there was confusion on both sides about how the MSA 1894 should 

operate in practice. 120 i t was therefore agreed tha t a paper would be 

prepared by the DTp, in consultat ion with the DOE and the JNAPC, which 

would endeavour to explain the p o s i t i o n . ' ' 2 1 This note will be published 

by the DTp ear ly in 1993. 
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6. Assessment of the Position in 1992 

At th is point, i t is worth summarising the developments that have 

taken place as a resul t of the JNAPC's in i t ia t ive, Heritage at Sea.— 

(I) Administrat ive responsibi l i ty for the PWA 1973 was t ransfer red 
from the DTp to the DOE Heritage Sponsorship Division in Apri l 
1991. In Apr i l 1992, the Heritage Sponsorship Division, along wi th 
i ts responsibi l i ty fo r the PWA 1973, was t rans fe r red to the newly 
created DNH. At the same time, responsib i l i ty fo r operat ing the 
PWA 1973 in Scottish waters passed to Scott ish Heritage, in Welsh 
waters to Cadw, and in Northern I r i sh waters to the DOE 
(Northern I re land). 

(II) The RCHME has begun work on a national record of historic 
wrecks. A th ree year pi lot pro ject commenced in September 1990 
and the government provided funds for an appointment in th is 
respect. Once the pi lot pro ject is completed, the RCHMs in 
Scotland and Wales will establish similar records. 

( i i i ) Receivers' fees have been waived fo r all wreck as from 1 
Apri l 1991. 

( iv) A code of conduct fo r seabed developers is being developed 
by the JNAPC, with the support of the DNH, and in consultation 
with seabed developers. 

(v) A note on wreck laws, c la r i f y ing the system under the MSA 
1894 is being produced by the DTp, in consultat ion with the DNH 
and JNAPC, which should be available ear ly in 1993. 

(v i ) The ADD received a one-of f payment o f approximately 
-tSOOjOOO, fo r a new boat, a vehicle and f o r limited survey work. 

(v i i ) The government is fund ing a fu l l - t ime t ra in ing of f icer fo r 
the Nautical Archaeology Society fo r a th ree year period 
commencing in Apr i l 1991. 

(v i i i ) Operation of the PWA 1973 and MSA 1894 provisions relat ing 
to wreck is being monitored and will be kept under review. 

In the wr i te r 's opinion. Heritage at Sea was a s ign i f icant t u r n i n g point 

in the for tunes of nautical archaeology in the UK. The developments 

l isted above represent a considerable achievement fo r those responsible 

f o r Heritage at Sea and the progress already made should not be 

understated. 

The t rans fer of responsibi l i ty fo r the administ rat ion of the PWA 

1973 away from the DTp was undoubtedly the major step fo rward . This 

will certainly resul t in improvements. Responsibi l i ty fo r h is tor ic wreck 
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always was an anomaly among the D ip ' s func t ions and, fo r th is reason, 

the subject was never af forded p r io r i t y . Certain ly, pressure to reform 

the legislation was unl ikely under the DTp, as was made apparent by t h e 

decision to exclude from the Merchant Shipping Act 1988 new provisions 

based on the 1984 Consultative D o c u m e n t . F u r t h e r m o r e , there was a 

lack of wil l ingness on the par t of the DTp to allocate fund ing to 

histor ic wreck administrat ion and it is s ign i f i cant that , once the 

decision to make the t rans fer was reached, f u r t h e r funding became 

available almost immediately. Allocation of monies to fund such th ings 

as diver t ra in ing , survey ing , etc. was never l i ke ly under the DTp 

because such act iv i t ies fal l well beyond the scope of the Department's 

usual work in the marine f ield. In the past t he re was cr i t ic ism of the 

DTp's administrat ion of the PWA 1973. This cr i t ic ism centered on: the 

composition of the Advisory Committee; the DTp policy of having each 

designated site excavated; and poor standards of work on licensed sites. 

Despite e f fo r ts made In recent years by the DTp to improve these 

matters, no doubt greater progress will be made under the new 

administrat ion. The PWA 1973 is a wel l -draf ted piece of legislation 

which provides a f lexible framework fo r protect ion of sites, leaving the 

details to departmental practice. This means t h a t many improvements 

can be made wi thout legislat ive amendment. 

The t rans fer of responsibi l i ty fo r histor ic wrecks In Scottish, 

Welsh and Northern I r i sh waters to Scott ish Heritage, Cadw and the DOE 

(Northern I re land) respect ively is an in terest ing development. Suf f ic ient 

time has not yet passed to be able to assess how th is arrangement will 

work in practice. Therefore, j u s t how sat is factory and manageable it 

will be remains to be seen. I t may be that there will be a need to 

develop regional branches of the ADU in order t ha t i t may respond 

quick ly to the requirements of the regional agencies and also to 

prevent a potential conf l ic t of responsibi l i t ies. There may also be a 

need to t rans fer responsib i l i ty fo r the PWA 1973 in England to English 
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Heritage, but more will be said on t l i i s point later . 123 

The archaeological community has given warm applause to the 

recent developments, yet the feel ing is s t rong tha t they will not 

suf f ice in meeting the under ly ing pr inc ip le of Heritage at Sea, namely 

tha t archaeological sites of national importance underwater should 

receive as great a degree of protect ion as those on land. One of the 

issues lef t unresolved is tha t archaeologists are keen that all types 

of underwater archaeological remains, not j u s t h istor ic wrecks, should 

receive proper protect ion. There is therefore a need to review the 

use, or more precisely the lack of use, of s.53 of the AMA 1979. The 

l ikely reason fo r i t not being used in the past was the potential for 

departmental conf l ic t in the marine f ie ld. Now tha t the AMA 1979 and 

PWA 1973 are being administered by the same department and agencies, 

there is no longer such potential and i t should be possible to co-

ordinate use of the two provisions. Whether the re should be two 

separate methods for protect ing underwater s i tes, or one method which 

covers all such sites, is a question which will need to be addressed in 

any review of the legislation.'•24 

A second outstanding point is tha t i t is not really possible to 

assess the national importance of sites unt i l one is aware of the total 

resource that exists. Assessment of the total marine archaeological 

resource is obviously much more d i f f i cu l t than assessing the land 

resource, and th i s no doubt is the reason fo r the d i f fe ren t c r i ter ion 

fo r designation of wrecks under the PWA 1973 and schedul ing of 

monuments under the AMA 1979.125 No-one knows if the marine sites 

already designated under the PWA 1973 are the most important sites 

that exist in te r r i t o r ia l waters and, wi thout a complete su rvey of these 

waters, i t will be impossible to f ind out. Fur thermore, seaward 

developments are proceeding at a progressively more rapid rate and 

there is a constant and growing danger that these act iv i t ies will 
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d is rup t and even destroy arcliaeoiogical sites of major importance, t l ie 

existence of which is at present unknown. Some progress is being made 

in th i s respect. The preparat ion of a central record of histor ic wrecks 

by the RCHMs, the fund ing (al though limited) t h a t has been made available 

to the ADD for survey ing work, and the government 's suppor t for the 

publ icat ion of the Code of Practice^are all important developments. 

However, more needs to be d o n e . 127 

At last the government has directed i ts at tent ion to the 

anomalous position of h istor ic wreck and the var ious changes noted 

above const i tute an extremely welcome f i r s t step. Obviously, a period 

of time is now required fo r monitoring and review. However, there is 

l i t t le doubt tha t , in the longer term, legislat ive amendment will be 

required. 
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NOTES 

1. For details, see Chapter Three, A., above. 

2. The administrat ion of wreck legislation, along with all other shipping 
funct ions, was t rans fer red from the Secretary of State for Trade to 
the Secretary of State for Transport in 1983 (Transfer of Functions 
(Trade and I ndus t r y ) Order 1983, SI 1983, No. 1127). 

3. H.C. Debates, Vol. 906, Col. 708 (1975-76). 

4. Personal communication with I. Mill igan, Marine Directorate, DTp, 1985, 

5. For details, see B.I., below. 

6. See f u r t he r . Chapter Three, D., above. 

7. See f u r t he r , Chapter Six, A.I (a) below. See also, generally Chapter 
Four, which shows that European and internat ional ini t iat ives do not 
d is t inguish between wreck and non-wreck remains. 

8. See Chapter Two, C.2., above. 

9. See f u r t he r . Chapter Six, C.I., below. 

10. See Chapter Six, A.1(d) below and also the recommendation of Prott 
and O'Keefe to the Council of Europe's Committee on Cul ture and 
Education in 1978: Chapter Four, B.2(a) above. 

11. For details, see C.3., below. 

12. Outlined in a Memorandum enti t led The Government's Response to 
Heritage at Sea, issued by the DOE on 17 December 1990. For details, 
see C.4., below. 

13. DTp Consultative Document, Proposals for Legislat ion on Marine Wreck 
1984. 

14. At that time, and unt i l 1991, administered by the DTp: see Chapter 
Three, C., above. 

15. See C.4., below and also Chapter Three, C., above. 

16. But summarily dismissing i ts recommendation fo r a s ta tu tory 
author i ty . 

17. As was already the case in practice: see Chapter Two, A.I . , above. 

18. Although most of the provis ions g iv ing powers to a receiver in such 
an event would be repealed, i.e. MSA 1894, ss.512, 514-517, 522, 524-5, 
527-9, 537-43, 551-3, 555, 566-9. The DTp has recent ly indicated that, 
in th is respect, the 1984 Consultative Document was " i l l -conceived" 
because i t was evident that the Coastguard s t i l l needed these powers: 
personal communication with A. Burr , Marine Directorate, DTp, May 1991. 

19. In practice, th is happens anyway under the present system: see 
Chapter Two, A.3., above. 

20. According to Tomalin, the DTp's reasoning behind th is proposal was 
that potential purchasers of artefacts might be found in publ ic museums: 
Tomalin, County Archaeological Policies in the I n t e r - t i d a l Zone and 
Beyond, op. c i t . 
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21. See f u r t h e r , Chapter One, A.I., above. 

22. Especially i f the policy continued to be to pay a reward based on 
100% of the value of the f ind : see Chapter Two, A.4., above. 

23. See Chapter Three, D., above. 

24. See Chapter Two, A.3., above. 

25. Information in th is section was obtained t h rough an interview with I . 
Mill igan, Marine Directorate, DTp, in 1985. 

26. the DOE 'S Consultation Paper on portable ant iquit ies published in 
1988, which allowed a period of nearly three months for comments (see 
f u r t h e r , Chapter Seven, A.1(b) below). 

27. Now the Merchant Shipping Act 1988. 

28. See H.C. Debates, Vol, 129, Col. 155 (1987-88): statement of the 
Secretary of State fo r Transport , March 1988, confirmed in a letter 
from the then Secretary of State fo r Transpor t , P. Channon, to Cranley 
Onslow M.P., dated 15 August 1988. 

29. DOE Memorandum, The Government's Response to Heritage at Sea, 17 
December 1990. 

30. See f u r t h e r . Chapter Four, B.2(k) above. 

31. JNAPC, Notes of a Conference on Nautical Archaeology held in the 
Royal Armouries on 30 January 1988. 

32. The discussion papers on legislation and t he disposal of f inds were 
produced by archaeologists and there was no i n p u t from anyone legally 
qual i f ied. Hence they included a number of inaccuracies and 
misunderstandings. 

33. Material in the other discussion documents will be re fer red to in 
Chapter Six, below. 

34. There is also the AMA 1979 s.53 which prov ides fo r the protection 
of sites in te r r i t o r ia l waters (other than wrecks designated under the 
PWA 1973) by schedul ing. However, th is prov is ion is not in practice used 
and was not re fer red to in the discussion paper. For details of s.53, 
see f u r t he r . Chapter Seven, A.I (a) below. 

35. For f u r t h e r information on these unprotected archaeological remains, 
see Chapter Six, A.4., and Chapter Seven, A., below. 

36. See Chapter Two, A.6., above. 

37. See f u r t h e r . Chapter Two, C.4., above. 

38. See f u r t h e r . Chapter Two., C., above. 

39. See f u r t h e r . Chapter Four, A.2., above. 

40. See f u r t h e r . Chapter Four, B.2(a) above. 

41. See f u r t h e r . Chapter Seven, C.1., below. 

42. See Chapter Seven, C.I., below. A d r a f t code of pract ice fo r seabed 
operations was drawn up in 1991 and is c u r r e n t l y the sub jec t of 
discussions between archaeologists and seabed developers, see C.5(a) 
below. 
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43. See Chapter Three, C.3., above. 

44. See Chapter Two, A.5., above. 

45. See Chapter Two, A.4., above. 

46. See f u r t he r , Chapter Seven, A.I (a) below. 

47. For discussion of th is issue, see Chapter Six, A.1(d) below. 

48. For an examination of these interests, see Chapter Six, B.2., below. 

49. See f u r t he r . Chapter Two, A.5,, above. 

50. However, the issue was discussed in the paper on disposal of 
artefacts (see (b) below). 

51. See (b) below. 

52. See f u r t h e r , Chapter One, A. 1(c) above. 

53. See f u r t he r . Chapter Six, A.4(c) below. -

54. See C.2(a) above. 

55. For f u r t h e r discussion of these issues, see Chapter Six, A.7., below. 

56. See f u r t h e r discussion on th is point in Chapter Six, A.4(c) and A.5., 
below. 

57. Cf. government reaction to a similar proposal in 1974 by the Wreck 
Law Review Committee, see A., above. 

58. JNAPC, Discussion Paper on I n f ras t ruc tu re , 1988. 

59. See C.2(a) above. 

60. Objects accidentally raised could be repor ted to appropr iate musems. 

61. Scott ish Heritage and Cadw (in Wales). In Northern Ireland the 
responsible body would be the DOE (Northern I re land) . 

62. See fu r the r . Chapter Seven, C.2., below. 

63. Under the Crown Estate Act 1961 s.1, the Commissioners have a du ty 
to maintain and enhance the value of the estate and the re tu rn 
obtained from it . See f u r t he r . Chapter Seven, C.2., below. 

64. The Independent. 12 May 1989. 

65. See f u r t he r , thesis In t roduct ion. 

66. See f u r t he r . Chapter Seven, A. 1(a) below. 

67. See C.2(a) above, 

68. On two counts: there are important underwater archaeological 
remains other than wreck (see thesis In t roduc t ion ) , and some wreck of 
importance may be claimed, in par t icu lar by states (see f u r t h e r Chapter 
One, A. 1(c) above). 

69. See C.2(b) above. 

70. See general ly. Chapter One, and see also Chapter Six, A.7., below. 
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71. Cf. the JNAPC's 1988 discussion paper on legislation, discussed at 
C.2(a) above. 

72. See (v i ) . Recommendation 6, below, 

73. See Appendix 16. 

74. See f u r t h e r . Chapter Six, A.4., below. 

75. Heritage at Sea was published in 1989, before the government waived 
receivers' fees in 1991. See f u r t h e r , Chapter Two, A.3., above. 

76. For f u r t h e r details of t reasure t rove, see Chapter Seven, A,1(b) 
below. 

77. See B.2., above. 

78. See f u r t he r . Chapter Seven, C.I., below. 

79. See (v i ) . Recommendation 6, below. 

80. See f u r t h e r . Chapter One, A.1(c) above. - Heritage at Sea made no 
mention of the PMRA 1986, but clearly i t would be desirable fo r the MOD 
to administer th is legislation with due regard to the interests of 
underwater archaeology. 

81. For details, see Chapter Three, C.2., above. 

82. See A., above. 

83. See C.4., below. 

84. See C.4., below. 

85. Cmnd. 1200, September 1990. 

86. The Commissions in Scotland and Wales would be asked to take on 
similar tasks. I t later became clear that the RCHME had already 
received 1100,000 fo r a three year pi lot pro ject and that an 
appointment was made in th is respect in September 1990. 

87. The separation of responsibi l i t ies fo r the PWA 1973 and the MSA 
1894 is discussed at C.6., below. 

88. H.L. Debates, Vol. 524, W.A. 59-60 (1990/91). 

89. See Chapter One, A. 1(d) above. 

90. On 7 March 1990 a meeting was held at the DOE between members of 
the JNAPC, of f ic ia ls of the DOE, and Anne Giesecke who dra f ted the US 
Abandoned Shipwreck Act of 1987. Detailed proposals draf ted by the 
wr i te r fo r reform of the legislation were presented to the DOE (see 
Appendix 11). 

91. See A., above. 

92. See B., above. 

93. Wines and sp i r i t s are an exception to the ru le tha t customs duty is 
not charged on items over 100 years old. When the Dutch East Indiaman 
Amsterdam was excavated in the late 1960s (see Chapter Three, A., 
above), a lot of bott les of wine were recovered. The cr i te r ion employed 
by the Customs Service in that case to decide whether or not to charge 
duty was to check whether the wine was dr inkab le : i t was not! 

5-52 



94. In 1991, the DTp reached i ts conclusion and announced tha t the 
rece ivers ' fee was to be waived as f rom 1 Apr i l 1991, the decision being 
b rough t in to e f fec t by S ta tu to ry Ins t rumen t : Merchant Shipping (Fees) 
Regulations 1991 (SI 1991, No.784). This was a cons t ruc t ive step which 
will be of assistance to museums wishing to acqu i re underwater cu l tu ra l 
p rope r t y . See f u r t h e r , Chapter Two, A.3., above. 

95. On th i s point the Memorandum actual ly re fe r red to the National 
Marit ime Museum ra ther than the JNAPC, but t he Director of the National 
Marit ime Museum later c lar i f ied wi th the DOE tha t th i s was a JNAPC, 

ra ther than National Maritime Museum, in i t ia t ive . 

96. See f u r t h e r . Chapter Six, A.4., and Chapter Seven, C., below. 

97. Cf. the posit ion as out l ined in Chapter One, A. I (c ) above. 
98. For detai ls of the FCO's in te res t in East Ind ia Company vessels, see 
Chapter One, A.1(c) above. 

99. See f u r t h e r . Chapter One, A.1(c) above. 

100. See Chapter One, A.1(c) above. 

101. Since Apr i l 1992, the DNH, Scott ish Heri tage, Cadw and the DOE 
(Nor thern I re land) . The government 's response made no mention of t he 
PMRA 1986, bu t such consul tat ion would also be appropr ia te wi th regard 
to i ts adminis t rat ion by the MOD (see f u r t h e r . Chapter Three, E., and F., 
above). 

102. The DOE later announced tha t the o f f e r would material ise in the 
form of f u n d i n g fo r a fu l l - t ime t r a i n i n g o f f i ce r f o r the Nautical 
Archaeology Society f o r a t h ree year per iod commencing in Apr i l 1991 
(approximately 4^30,000 p.a.). See f u r t h e r . Chapter Six, B.2., below. 

103. Approximately 1150,000. 

104. Approximately 1180,000. 

105. See Chapter Two, A.6., above. 

106. See f u r t h e r , Chapter Two, B., above. 

107. H.L. Debates, Vol. 524, W.A. 59-60 (1990-91). 

108. For f u r t h e r detai ls, see general ly Chapter Seven, below. 

109. L. Murdin, "Underwater Heri tage Success" Museums Journal , December 
1990. 

110. Ib id . 

111. I n September 1990, two months before t h e formal response was made. 

112. In a le t ter dated January 1991 from the Director of the National 
Marit ime Museum to the Head of the Heri tage Sponsorship Division, DOE, 
a f te r g iv ing the JNAPC's reaction to the government 's response to 
Heritage at Sea and a f te r expressing his concerns at t he lack of plans 
fo r changes to the legislat ion, the Director s ta ted tha t t he JNAPC 
looked fo rwa rd to f r equen t meetings wi th t he DOE! 

113. See Appendix 13 fo r the JNAPC ob jec t i ves fo r the new phase. 

114. The f i r s t took place on 26 Apr i l 1991 and the second on 9 May 1991. 
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115. See Appendix 15 fo r cu r ren t d ra f t (November 1992). 

116. Drawn up by the Br i t ish Archaeologists and Developers Liaison Group 
and publ ished by the Br i t ish Property Federation Standing Conference o f 
Archaeological Unit Managers. See f u r t he r , Chapter Seven, C.I., below. 

117. A detailed consideration of such codes of pract ice will be made in 
Chapter Seven, C., below. 

118. I t appears that , perhaps rather su rp r i s i ng l y , the Commissioners were 
general ly suppor t ive of the idea of a code. 

119. See Appendix 12. 

120. For details, see f u r t he r , Chapter Two, C.I., above. 

121. See Appendix 14 fo r the November 1992 d r a f t of the Note on Wreck 
Laws. See f u r t he r , Chapter Two, C.1., above. 

122. See B.3., above. 

123. See Chapter Six, E., Chapter Seven, B., and Chapter Eight, B.2., 

below. 

124. This point is discussed f u r t h e r in Chapter Seven, A., below. 

125. See f u r t he r . Chapter Six, A. 1(c) below. 

126. See f u r t h e r . Chapter Six, A.4., below and Chapter Seven, C., below. 
127. See f u r t h e r . Chapter Six, A.4., Chapter Seven, C., and generally. 
Chapter Eight. 

128. See f u r t h e r . Chapter Two, C., and Chapter Three D., and F., above. 
Suggestions fo r legislat ive amendment will be made in Chapter Eight, 
below. 
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