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CHAPTER ONE

THE DEVELOPMENT OF CONSUMER PROTECTION LAW

Early History

It dis popularly thought that consumer protection law has
resulted from the development of the consumer movement and the
growth of ‘'consumerism' in the last two or three decades.
However, although it is true to say that much of what we call
consumer protection law has been heavily influenced in the last
twenty or thirty years by the consumer movement, the origins of
consumer protection law go back much further.

Most of the earliest legislation that we would now classify as
consumer protection was in the field of weights and measures,
since assessment by weighing and measuring was crucial to the
development of early societies, particularly in establishing
national standards. The oldest weights in existence are 9-
10,000 years oldl. More recently than that, in 1215, Magna
Carta contained provisions concerning uniformity of measures
for such things as wine, ale, corn and cloth:

"Let there be one measure of wine throughout our Kingdom
and one measure of ale and one measure of corn, namely
the London quarter: and one width of cloth, whether dyed,
russet or haberjet, namely two ells within the selvedges.
Let it be the same with weights as with measures."2,

Bread and ale were probably the two most important products
bought by the consumer of the 13th century. Accordingly, the
assize of bread and ale3 was passed to regulate prices and
modes of manufacture.

A similar system operated in respect of the pricing, weighing
and making of coal from 1664 4
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The late John 0'Keefe describes the accuracy of weights and
measures as the first duty of Government. He states: "... for
the right of the people to it is as old as government itself
and the Tlaw has been concerned with it since laws first

emerged"5.

Important though weights and measures were, statutory
regulation began to spread to other issues as well, such as
adulteration of food, particularly during the 18th and 19th
centuries. The adulteration of tea was prohibited by Acts of
1730 and 1777, of coffee by Acts of 1718 and 1724, and of bread
by Acts of 1758, 1822 and 1836 &

However, as Borrie and Diamond point out, all this detailed
control of staple commodities was not with the object of
consumer protection in mind, but trade protection although, of
course, the consumer benefitted/.

The administration of this early 'consumer protection Taw' was
in the hands of the Petty Sessional Courts of the Justices of
the Peace and the Manorial Courts Leet8. They appointed a
number of colourful characters to act as officials, including
the "Searchers and Sealers of Leather", the "Town Scavengers",
the "Dog Muzzlers", the "Clerks of the Wheat, Fish and Butchery
Markets" and the "Aleconner". The 'Aleconner' was, in many
ways, the early predecessor of the modern trading standards
officer. His duties were to "examine bread, weights, measures,
ale and beer for sale, and to return such as offend against the
assize or standard, or vend unwholesome 1liquor"9, Similar
systems protected the consumer in relation to meat and fuel.

If statute Tlaw from its earliest days has provided for a
measure of consumer protection, the common Tlaw was generally
more unhelpful to the consumer. Since the end of the Middle
Ages the general principle became caveat emptor - an expression

which Hamilton believes appeared in print for the first time in
the sixteenth centurylO., But in those days the idea of
caveat emptor merely reflected a world in which transactions
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between strangers was rare and most business was done in
markets and fairs where goods were openly displayed and could
be readily inspected. As Borrie says, it was taken for granted
that only a fool would rely on the word of a stranger that he
might never see againll,

However, the common Tlaw position was slow in meeting the
changes in society and the growth of the mass production and
distribution of goods. The common Taw was particularly
unhelpful to the consumer when the spirit of Tlaissez faire
pervaded the courts in the 19th century. This was especially
noticeable in the approach of the civil courts to contractual
disputes and to the notion of freedom of contract. The courts'
philosophy was clearly articulated by Sir George Jessel MR in
the case of Printing and Numerical Registering Company v.

Samgsonlzz

"...if there is one thing which more than another public
policy requires it is that men of full age and competent
understanding shall have the utmost 1liberty in
contracting, and that their contracts when entered into
freely and voluntarily shall be held sacred and shall be
enforced by courts of justice"13.

Rubin and Sugarman have commented that the rise of freedom of
contract in the 19th century as the pre-eminent doctrine of
English private law encouraged Parliament and the courts to
extend considerably the degree of legitimate autonomy afforded
to the private sphere. It all rested, so they claim, on the
fiction that equal bargaining power must normally be assumed to
exist in all commercial transactionsl4,

However, there were circumstances where the courts would
intervene to interfere with contracts, particularly in matters
coming before equity Jjudgesl5, In addition the courts
evolved implied rights in contracts for the sale of goods, as
to such matters as fitness for purpose, merchantable quality
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and the concept of sale by descriptionl®, In Nichol v
Godtsl7, for example, a case in which the plaintiff sold to
the defendant “foreign refined rape oil ... warranted only
equal to samples"”, but was delivered a mixture of hemp and rape
0i1, Pollock CB said that the oil must:

"...agree with the description of the contract of it as
to its character"18,

These 1implied terms were, of course, to be given statutory
effect in the 1893 Sale of Goods Act during a period of
enthusiasm for commercial codification. However, as implied
terms they could be, and frequently were, excluded from
operation by the express terms of a contract imposed by the
stronger of the contracting parties. This was made possible by
Section 55 of the Act.

It was to be a long time before it would become accepted that
the implied terms should not be excluded, certainly in respect
of consumer contracts - not until 1973. As Lord Devlin has put
it: "...the courts could not relieve in cases of harshness and
oppression; the basic principle of freedom of contract included
freedom to oppress"l19,

Others have been equally damning in their indictment of the
role of the courts. Professor Jackson states: "Whether we look
at law reform as a matter of altering the law itself, whether
substantive or procedural, or think of improving the form of
the statute book or codifying the law, we cannot expect any
substantial contribution from case law"20,

The pre-eminence of the doctrine of caveat emptor was a major
hinderance to the development of the Taw. As Hamilton put it:

"In the purchase of soaps, drugs, canned fruits, bric-a-
brac, vacuum cleaners, dictionaries, radios, motor cars,
and many another article, the buyer's inability to judge
the quality of the ware is 1in striking contrast to the
general legal presumption of his competence"2l.
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The late Sir John Methven, the first Director-General of Fair
Trading, saw his functions under Section 124(3) in these terms:

"1 attach great importance to the use of powers of
persuasion as well as to the statutory powers. I believe
it is greatly in the interest of trade and commerce in
the UK to provide voluntary codes of practice, and I have
tried to encourage this. The more effective voluntary
codes there are, the less need for statutory control.
Regulations are too often negative and tell people what
they must not do. Codes are positive and lead to a
greater understanding of the problems which exist on both
sides of the counter and the ways in which they can be
dealt with."57

This would appear to have been borne out, to some extent, by
the research on codes of practice carried out by Pickering and
Cousins for the Office of Fair Trading. This showed that
consumers generally benefitted from better quality products and
services, improved information, fewer undesirable practices,
better handling of complaints and more awareness of consumers'
rights58 as a result of codes.

Before Teaving Section 124(3) of the Fair Trading Act it is
worth making the point that the 23 industry codes approved by
the OFT form a minority of trade association codes. There are
many other codes of practice which are not approved codes, for
example because they do not provide a formal redress procedure
for consumers.

One such example is the Code of Practice of the British Aerosol
Manufacturers Association. Although it does not provide any
redress procedures for consumers it sets out detailed guidance
to manufacturers on the manufacture, labelling, transportation
and distribution of aerosol products.

Some of these codes have a degree of official sanction because
of consultation during the preparation of the code. For
example, the British Herbal Medicine Code was drawn up in
consultation with the Department of Health and Social Security.
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As a result, the Office of Fair Trading published in 1978
recommendations37 that called for the prohibition of certain
generalised and unspecific price comparisons together with an
across-the-board ban on the use of recommended prices for
comparative purposes. However, following industry pressure,
the OFT came down against a comprehensive ban on the use of
recommended retail prices. The result was The Price Marking
(Bargain Offers) Order 1979 made under the Prices Act 1974.

The general idea behind the legislation was simple enough. It
was to prohibit any express or implied price comparison unless
it is with a particular price which falls within the exemptions
set out in the Order. Article 3(1) said that the prohibition
on price comparisons applied where a price is indicated and
there was:

"... any statement (however framed and whether express or
implied) that the price indjcated is lower than -

(a) a value ascribed to goods, not being the
amount of such a price as is mentioned in
sub-paragraph (b) below; or

(b) the amount of another price for the sale of
goods of the same description (whether that
price is, or is not, specified or quantified
or is, or is not, the price which has been
charged, indicated or proposed by any
person.)"

The object was to make illegal such claims as "Worth £36; only
£19.95", "This price up to £10 off", " Could cost at least
£7.85 elsewhere"38, The wording was intended to produce a
sweeping provision that would rule out ingenious attempts at
trying to circumvent the law. This it did not achieve. What
it did succeed in doing, however, was to put in doubt a number
of well-known advertising slogans which, when used in relation
to a price indication, could be taken to imply a comparison
with another price.
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the Tlate 1960s-70s their principal function was the enforcement
of weights and measures legislation. Some departments were re-
styled consumer protection departments - the Tlatter also
bringing in the environmental health service in some cases.
Most are now styled trading standards departments as a
recognition of the breadth of legislation for which they are
responsible and because the term implies a degree of neutrality
between the consumer and the trader.

The range of Tlegislation enforced by trading standards officers
is fairly effectively gauged from the following 1ist49:

Fair Trading

Trading Representations (Disabled Persons) Act 1958
Mock Auctions Act 1961

Trading Stamps Act 1964

Criminal Justice Act 1982

Trade Descriptions Acts 1968
Development of Tourism Act 1969
Unsolicited Goods and Services Acts 1971 and 1975
Fair Trading Act 1973

Hallmarking Act 1973

Consumer Credit Act 1974

Credit Unions Act 1979

Insurance Companies Act 1974

Prices Acts 1974 and 1975

Estate Agents Act 1979

Hire Purchase Act 1964

Shops Act 1950

Energy Act 1976

Competition Act 1980

Companies Act 1985

Magistrates Courts Act 1980

British Telecommunications Act 1981
Forgery and Counterfeiting Act 1981
Copyright, Designs and Patents Act 1988
Consumer Protection Act 1987
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Quality Standards

Food Act 1984

Agricultural Produce (Grading and Marketing) Act 1928
Farm and Garden Chemicals Act 1967

Medicines Act 1968

Agriculture Act 1970

European Communities Act 1972

Metrology

Weights and Measures Acts 1963-1985

Alcoholic Liquor Duties Act 1979

Road Traffic Acts 1972 and 1974

Road Traffic (Foreign Vehicles) Act 1972

Heavy Commercial Vehicles (Controls and Regulations) Act 1973
Transport Act 1982

Safety

Consumer Protection Acts 1961 and 1987
Control of Pollution Act 1974

Health and Safety at Work etc. Act 1974
Consumer Safety Act 1978

Explosives Acts 1875-1923

Fireworks Act 1951

Petroleum Consolidation Act 1928
Poisons Act 1972

Explosives (Age of Purchase) Act 1976
Animal Health Act 1981

Animal Health and Welfare Act 1984

This is quite apart from numerous Statutory Instruments made
under some of these Acts which one authority has estimated at
170 50,

[t is important to recognise the different types of legislation
which trading standards departments enforce, the main
distinction being between mandatory legislation and permissive
Tegislation.
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Local authorities are compelled, for example, to enforce the
Consumer Credit Act 1974, the Consumer Safety Act 1978 and the
Weights and Measures Acts 1963-85.

On the other hand, some Tlegislation does not impose an
enforcement duty on any particular agency. They can, however,
be adopted by local authorities for enforcement. Examples of
this sort of legislation are the Trading Stamps Act 1964 and
the Unsolicited Goods and Services Acts 1971-75.

However, whether there is a statutory obligation on the Tlocal
authority or the obligation 1is voluntarily assumed, the
obligation rests on the authority as such. This means it is
lTeft to the decision of the individual authority how and by
whom the legislation is enforced. In some areas of the country
food labelling issues, for example, are dealt with by trading
standards departments whilst in others it is dealt with by
environmental health departments. In the 32 London Boroughs,
for example, only five trading standards departments have a
responsiblity for food and drugs administration, whilst outside
Greater London in the 47 English and Welsh non-metropolitan
counties 41 trading standards departments have some or all the
responsibility for food and drugs5l.

The result of all this legislation is that approximately 1,500
officers, 1in some 126 authorities, are responsible for
enforcing a wide range of laws from food labelling to poisons
and explosives. In 1986 this involved over half a million
complaints being dealt with by trading standards
departments52,

Recent years have produced some major problems in relation to
enforcement of this legislation.

Firstly, the combination of a multiplicity of enforcement
authorities and an extensive body of consumer law makes for
differences of interpretation between trading standards
departments. Whilst, of course, matters of interpretation are
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ultimately for the courts, few traders are willing to run the
risk of a criminal conviction in order to test uncertain points
of consumer law. And one must remember that most offences
under consumer law are offences of strict liability.

For this reason, the interpretation given to statutory
provisions is of  fundamental importance to  traders.
Differences of interpretation between departments create major
problems, particularly for those traders who are operating
across the boundaries of a number of trading standards
departments. They may be marketing goods at a national level
and be faced with some trading standards departments
threatening to prosecute, whilst others may give them
clearance. It also means that consumers may receive different
answers to their complaints in different localities.

It is the Tlarge conurbations that present the most complex
problems of control, particularly because business operations
tend to overlap several local authorities. VYet, paradoxically,
it has been in these urban areas where there has been the least
willingness to work together®3, This accounts for the fact
that the voluntary consortia set up in Greater London in the
1960s have now almost completely broken down54.

The problem has, therefore, been made worse by the abolition of
the metropolitan counties which has meant the devolution of
trading standards functions from six metropolitan counties to
36 individual metropolitan districts. This has not only
aggravated the fragmentation of enforcement but imposed extra
costs. It has also exacerbated the wide variation in the scale
of administrative areas which, in population terms, ranges from
under 100,000 to over 2 million.

In an analysis of the costs involved in abolition, Coopers and
Lybrand estimated that the extra costs resulting from the
devolution of the trading standards service will be something
approaching £1 million if there is good co-operation between
the district authorities and nearer £3 million if there is
not55,
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These problems of differences of interpretation have to some
extent been alleviated by the creation in 1978 of the Local
Authorities Co-ordinating Body on Trading Standards (LACOTS),
set up by the Association of County Councils, the Association
of Metropolitan Authorities, the Convention of Scottish Local
Authorities and the Association of District Councils. LACOTS
is very much a successor to the Local Advisory Joint Committee
on Food Standards set up in the 1960s. Its purpose is to co-
ordinate enforcement of trading standards legislation, a
function which it fulfils in the following ways:

(a) Advising central government and responding to
consultation on legislative proposals.

(b) Promoting a uniform dinterpretation of the Acts and
Regulations.

(c) Assisting the Tlocal authority Associations with the
formulation and development of policies on trading
standards.

(d) Co-ordinating the practical aspects of enforcement work.

(e) Providing an effective channel for the collection and
exchange of technical information.

(f) Negotiating with trade associations voluntary standards
for quality and good practice.

(g) Liaising with corresponding enforcement authorities in
other countries56,

Closely linked to the creation of LACOTS was the establishment
of the National Metrological Co-ordinating Unit, although that
body has now been abolished. Questions of uniformity have also
been addressed through the establishment of a computerised
information service for trading standards officers called 'TS
Link' and operated by the Institute of Trading Standards
Administration - the professional association for trading
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standards officers. And particularly important has been the
establishment of the 'Home Authority' principle by which
trading standards departments will normally accept a ruling
given by the department in which a trader is based.

In addition, some local authorities have a closer control over
the day-to-day functioning of trading standards departments
than others, particularly 1in relation to prosecutions. This
brings with it the danger of political motives influencing the
priorities for consumer law enforcement.

Another serious problem is that of Tlack of effective and
uniform enforcement.

Much of this problem results, directly or indirectly, from the
fact the enforcement is local authority based. For a start, as
we saw, the size of trading standards authorities varies
enormously. And as a result of the cut-back in central
government grants to local government there has inevitably been
restraints on expenditure on the trading standards service.
Most local authorities have been compelled to cut expenditure
across the whole range of Tlocal authority services, and this
has meant either cuts in expenditure on trading standards or at
best a 'no growth' position. When set against the increased
responsibilities imposed on the trading standards service by
recent legislation, the result has often been an effective cut
in service. As one commentator put it:

"The magnitude of the substantive law and the volume of
unlawful activity make it virtually impossible for
consumer agencies with Timited manpower and finance to
enforce the whole range of legislation"57,

The manpower problems are increasingly serious. In 1987,
whilst the number of established trading standards officer
posts have increased over 1986, the number of qualified
officers in post has declined58,
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As a result of these pressures individual trading standards
departments have been compelled to adopt priorities for Tlaw
enforcement and these will depend on a range of factors,
including the particular expertise within the department and
the nature of the Tlocality. Rural areas, for example, will
give greater prominence to the food industry. Other
departments may put the emphasis on action against counterfeit
goods, particularly where there are major street markets in the
locality. The result is that different elements of consumer
law receive different priorities for enforcement in different
parts of the country. For example, The Price Marking (Bargain
Offers) Order 1979 59 was vigorously enforced in some local
authorities whilst in others it was a very low priority60,
In one local authority, known to the author, no active steps,
such as monitoring, were taken to enforce the Order and action
was only taken in the event of a specific complaint.

The position 1is aggravated by a widespread feeling amongst
trading standards officers that when they do enforce the
legislation and initiate prosecutions the courts fail to
respond with meaningful penalties. As Ross Cranston puts it:

"The maximum fine in consumer legislation is £400 (in
1979) if the prosecution is brought in a magistrates
court - which compares with a figure for companies of
approximately £31,250 in recent Australian legislation.
Government committees, parliamentarians and consumer
organisations have all pointed out that the fines fixed
by consumer Tlaw are too low to provide an adequate
deterrent. Combined with the fact that magistrates
rarely impose the maximum, this contributes to a
situation where fines can be treated as equivalent to a
Ticence fee to infringe the law"6l,

Evidence of the level of fines was revealed by the Review of
the Trade Descriptions Act 1968 by the Office of Fair Trading.
During the Act's first six years of operation the average fine
was £76 per offenceb2. However, there is evidence that the
situation improved since the revision of maximum fines in 1978
in accordance with the Criminal Law Act 1977. Although even a
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small fine may lead to a tightening up of a company's
procedures, the courts still often fail to make the penalty fit
the crime. Borrie gives the example of a second-hand car which
has had the odometer turned back, thus adding £500 to the sale
value of the car. Rarely does the fine reflect the extent of
the profit made by the accused®3.

From the point of view of consumers and traders alike, the
result is a situation where the Taw is not always adequately
and uniformly enforced. This is clearly to the detriment of
consumers and to conscientious traders who can find their less
reputable competitors failing to comply with the law and, as a
result, gaining an unfair competitive advantage. In the
experience of the author, traders are much less concerned with
the complexities of legislation per se than they are with the
question of whether all their competitors are being compelled
to operate within the same framework of control.

The Tikelihood is that the problem of resources will get worse
still if the Eden Committee Report's64 recommendations are
implemented. Their main proposal is the introduction of an
accreditation system for weighing and measuring equipment to
replace the current system of individual verification by
trading standards departments. This will result 1in a
substantial Toss of fees from manufacturers who will, to a
large extent, be responsible for a system of self-certification
of weighing and measuring equipment.

These problems of enforcement have been aggravated by the
increasing complexity of much recent consumer legislation and
doubts that trading standards departments have the necessary
qualifications and expertise to cope with enforcement. This is
why the Crowther Committee on Consumer Credit6® advised
against using trading standards officers to enforce their new
legislative proposals which were enacted in the Consumer Credit
Act 1974.

A11 these difficulties do raise the deeper issue of whether we
should move towards a national enforcement service. For
example, a specially commissioned study from the Institute of
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Local Government Studies has concluded that the failure of
local authorities to meet perceived national needs may well
Tead to central government imposing its own structures66,

The main advantages would lie principally in terms of more
consistency of enforcement policy. But there may also be
advantages in terms of resources, as well,

Firstly, if the Government is not only responsible for creating
legislation but also for enforcing it, there may be more
attention given to ensuring adequate resources than at present
where it is a local authority responsibility.

Secondly, there are economies of scale that can be achieved
from larger units of enforcement. This was the experience of
the trading standards departments in the metropolitan counties
before they were abolished in 1984 67, Particularly important
was the provision of testing facilities which would not have
been cost effective in a small trading standards unit68, In
addition, the Tlarger departments enable specialisation by
individual officers69, And the pressures for specialisation
are likely to grow with the increased scientific and technical
sophistication of trade and industry.

Thirdly, the need for rapid access to information has made the
trading standards service increasingly dependent on national
public bodies, such as the National Weights and Measures
Laboratory for the verification of national standards, the
Office of Fair Trading, the Safety Unit of the Department of
Trade and Industry and the Government Chemist. A national
service would facilitate 1iaison with these bodies.

Fourthly, the draft EEC Directive on the Official Inspection of
Foodstuffs envisages enforcement throughout the distribution
chain, to include national sampling programmes. This trend
towards nationally and internationally co-ordinated Tlaw
enforcement will dimpose increasing burdens on the 1localised
trading standards service. Indeed, Britain is the only country
in the European Community where the full range of trading
standards functions is the responsibility of local authorities.
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Some support for moving away from the present system can be
gleaned from the recent study from the Institute of Local
Government Studies. It concludes:

'The need is for substantial resource bases for trading
standards administrations well in excess of the current
average size'.

However, there are potential disadvantages as well. The most
major is that a national enforcement service might undermine
the 1local nature of the service. In addition, as we noted
earlier, trading standards officers do not necessarily exercise
the same functions in different parts of the country. This
would present a problem in terms of creating a national service
because it would be difficult to achjeve common terms of
reference for all parts of the country, unless, perhaps, the
environmental health service was also brought into a national
service.

A national service could well operate under the auspices of the
OFT, which would then help to ensure even greater consistency
because of the OFT's general oversight of the consumer interest
and its functions in respect of Part III of the Fair Trading
Act. What 1is interesting is the extent to which many people
already believe that trading standards departments are local
branches of the OFT. There is no reason why a national service
should not continue to retain the same level of local presence
that they do at present. Even in the least populated Canadian
provinces, to take an example, the <centralised consumer
protection service usually has a series of regional offices.
The consumer protection service in Alberta is organised on the
basis of a central office in Edmonton and seven local offices
which have a high level of autonomy. And Alberta only has a
population of 2,375,27870 which makes it the least populated
of the four Canadian provinces which we look at in Chapter
Five. Its population would not even amount to a third of that
of Greater London.
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The Strengths and Limitations of Self-Regulation

If the Taw and administrative remedies have their problems and
limitations what of that other element in our system of
consumer protection - self-regulation? Certainly, the
existence of Section 124(3) of the Fair Trading Act is
recognition of the fact that industry codes and self-regulation
have important advantages to offer in protecting the consumer
and helping to ensure fair trading. So what are these
advantages? Jones and Pickering comment that the strengths of
a self-regulatory system mirror the weaknesses of the legal
process’l,

The most important advantage is that a code can be applied on
the basis of the spirit of the code as well as its letter and
therefore 1is Tless 1ikely to be subject to 'loopholes'’2,
This is particularly important in dealing with sophisticated
trading practices. The problems arising from some examples of
modern consumer legislation, such as The Price Marking (Bargain
Offers) Order 197973, illustrate the problems that can arise
where one is not able to invoke the spirit behind a measure.
In the British Code of Advertising Practice, for example, the
Code's spirit is enshrined in three basic principles as
follows:

1. A1l advertisements should be legal, decent, honest and
truthful.

2. A11 advertisements should be prepared with a sense of
responsibility, both to the consumer and to society.

3. A1l advertisements should conform to the principles of
fair competition generally accepted in business.’4

Secondly, the nature of industry codes is such that they can be
changed relatively speedily to reflect changing circumstances,
whereas pressures on Parliamentary time make changes to
Tegislation a much longer process’5. This process is aided
by the fact that responsibility for the drafting and

enforcement of codes lies with those who have specialised

knowledge of the trade’6,
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Even where one is dealing with delegated legislation, time
necessarily spent on consultation with a very large number of
interested bodies can make the process a fairly lengthy one.
And, of course, codes deal with individual industries and their
problems whereas Tlegislation normally is of general
app1ication77. However, there is sometimes a degree of
overlap between industry codes and legislation’8.

Thirdly, it can encourage a positive approach to trading
standards and high standards in excess of the basic minimum.
This is because the success of the code of practice is seen as
being irrevocably tied to the standing and reputation of the
relevant industry/9. This is particularly so when the
relevant business may believe, perhaps with good cause, that
the alternative to self-regulation 1is direct Tlegislative
control which may be more onerous and costly to comply
with80,

Fourthly, an industry code can deal with those areas which are
difficult to control by Tlegal measures, such as heavily
subjective concepts. For example, codes can be used to improve
the standard of services - something which is ill-suited to
statutory control8l., As Sir Gordon Borrie has put it:

"To adopt the words of a well-known advertisement for
beer, codes are meant to refresh those parts of business
life that laws cannot reach"82,

An example of subjective concepts being dealt with in a code is
that of decency in the context of the British Code of
Advertising Practice. Paragraph 3.1 of Part B of the Code
provides:

"Advertisements should contain nothing which, because of
its failure to respect the standards of decency and
propriety that are generally accepted in the United
Kingdom, is 1likely to cause either grave or widespread
offence.”
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Fifthly, codes can encapsulate procedures which would not
normally be regarded as acceptable within a legal framework.
Let us take for example, again, the British Code of Advertising
Practice. Under paragraph 1.2 of Part B an advertiser is under
the following obligation:

"Before offering an advertisement for publication, the
advertiser should have in his hands all documentary and
other evidence necessary to demonstrate the
advertisement's conformity to the Code. This material,
together, when necessary, with a statement outlining its
relevance, should be made available without delay if
requested by either the Advertising. Standards Authority
or the Code of Advertising Practice Committee".

In the absence of adequate substantiation the ASA will uphold a
complaint against the advertiser. In other words, the
advertiser is 1in breach of the Code unless he can prove
otherwise.

Sixthly, a code can help to clarify the legal obligations of
the trader and the legal rights of the consumer. This is an
advantage to the consumer even where the code does not add to
basic statutory rights.

For example, under Section 15(3) of the Energy Act 1976 and The
Passenger Car Fuel Consumption Order 1983 83 advertisements
for new cars which mention fuel consumption must give official
fuel consumption figures. The Code of Practice of the Motor
Industry reminds the car trade of the Tlegal provision and
assists their compliance with it by providing that fuel
consumption figures should conform to internationally agreed
test procedures.

Another example is provided by the Code of Practice of the Soft
Drinks Industry which explains, in plain language and with the
minimum of statistics, what the soft drinks packer has to do to
discharge his obligations under the Weights and Measures Act
198584,
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This role of self-regulatory codes is aided by the simple non-
legalistic language which is used in codes and which makes them
more readable and understandable by consumers and traders
alike85,

Finally, in so far as codes can provide a measure of consumer
protection they do so in a cost effective way, both for the
consumer and in terms of conserving public resources which
would otherwise go into law-making and law enforcement86,
And, as the NCC has commented, the comparatively minor nature
of many consumer offences and the necessity for strict
liability in many cases makes the criminal law an inappropriate
vehic1e87,

Making a complaint involves no direct cost to the consumer at
all, except the cost of a postage stamp. Only when a consumer
makes use of trade association arbitration facilities is there
a cost, although it is a fairly nominal one and compares
favourably with the costs involved in a county court claim,
even using the small claims procedure. And apart from being
relatively inexpensive, code procedures have few of the
formalities attendant on legal procedures. These code
procedures have been much improved over the years as a result
of OFT idinvolvement in the preparation and development of
codes88, although they are not used as often as they might
be.

One important example of the effectiveness of self-regulation
was provided by the review of the advertising self-regulatory
system in 1978. In that year the DGFT prepared a report which
included commissioned research to gauge the extent to which
advertisements conformed to the Code of Practice. The Report
concluded that the vast majority of advertisements conformed to
the Code (93 per cent) and that few of the infringements seemed
to the DGFT to amount to gross deception Tlikely to cause
consumers significant harm89,

Another example of the effectiveness of self-regulation is
evident from the 1978 Price Commission investigation into the
proprietary medicines sector. In its report9Q, the Price
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Commission commented on the effectiveness of both the 1legal
controls and the self-regulatory system operated by the
Proprietary Association of Great Britain:

"The number of complaints about proprietary medicine
advertising is about 0.2 per cent of all complaints and
the number upheld 1is 1less than 0.1 per cent. The
conclusion 1is therefore that the system of control is
effective."91

However, despite their advantages, industry codes of practice
have a number of significant disadvantages - although some of
these vary substantially in degree from code to code.

The criticism made most often of industry codes is that they
only apply to members, thus denying the consumer the advantages
of the code when dealing with non-code traders.

For example, an OFT survey into the operation of the Code of
Practice for the Motor Industry in 1978 showed that 70 per cent
of complaints about used cars and car’ servicing involved
dealers who were not in membership of the trade associations
operating the Code and were therefore not bound by it92,

In other words, codes often lack the comprehensiveness of
application that can be achieved through legal controls. This
is undoubtedly a major problem although one must not forget
that some non-association traders nevertheless adhere to the
standards of the industry code. In the advertising industry,
for example, some media interests which are not in membership
of the subscribing organisations to the self-regulatory system
nevertheless operate the British Code of Advertising Practice
in relation to advertising bookings93. And Cranston notes
that monitoring has found that in some cases the standards of
non-members had also improved after the introduction of a
code94,

Another disadvantage of codes is that they sometimes Tlack
effective sanctions against non-compliance. Where there is a
high level of membership of the trade body and membership is
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seen as crucial, as in the case of the Association of British
Travel Agents95, then the trade association is in a strong
position to threaten expulsion as the major sanction against
non-compliance. However, where membership is not seen as
crucial for a company, its expulsion from a trade association
is a once and for all sanction enabling the trader to continue
operating in defiance of the code96,

Other sanctions available are warnings, reprimands and adverse
publicity - and sometimes fines. An example of the Tlatter is
provided by the Association of British Travel Agents (ABTA),
who are willing to fine members for contravention of the ABTA
Coded7.

In the case of advertising, the sanction of withholding of
advertising space to an advertiser who flouts the rules is
available through the co-operation of the media. Since the
overwhelming majority of major publishers are in membership of
the relevant media associations, it is generally an effective
sanction. And in addition to withdrawal of advertising space,
there is the sanction of publicity of Code breaches through
monthly case reports. However, where there are a great many
traders outside membership of an association and not being a
member carries no obvious disadvantages then policing a code
can be difficult. For example, only a minority of members of
the Motor Agents Association have been willing to comply with
the Code requirement to display a pre-sales information report
on car windscreens98,

Some associations are not necessarily weak in terms of
representation of the business but in terms of financial
security. Such associations are loath to expel a member whose
subscription may be vital to the financial well-being of the
association - particularly if it is a major member99,

Generally, the procedures for obtaining redress for consumers
work quite well. However, there have been criticisms of the
time taken to resolve some complaints. In their report on
redress procedures, which we looked at in Chapter Two, the DGFT

commented:
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“There 1is an obvious need to improve confidence in code
redress procedures as a method of obtaining relatively
quick, informal resolution of disputes”. And again the
Law Society, in their response, observed that code
arbitrations seem to take at least as long to complete as
cases taken through a county court100,

The Advertising Standards Authority has been subject, on
occasion, to complaints about the time taken to deal with
complaints10l, Although the requirements have been tightened
up there has been a problem of advertisers prevaricating in the
submission of substantiation for a <claim 1in order, one
suspects, that the advertising campaign will be finished by the
time the ASA gives 1its ruling. Problems in dealing with
complaints and delays in operating sanctions were picked up by
the OFT review of the self-reqgulatory system of advertising
control in 1978102,

Part of the difficulty in dealing with complaints is the
absence of the sort of powers which normally support the
administration of the criminal Tlaw, such as search powers,
powers to seize documents and to demand production of
documents. However, this is partly compensated for, as in the
case of the ASA, by the ability to regard a complaint as upheld
in the absence of satisfactory documentary evidence.

One also has to remember that whilst it is often an advantage
to traders to have codes tailor-made for their individual trade
the result, from the consumer's point of view, is a Tlarge
number of codes sometimes with different terms, particularly as
to redress procedures. This 1is the reason the OFT has worked
so hard to reduce the differences between codes, particularly
as to procedures for conciliation and arbitrationl03,

Another important point is that where self-regulation is by the
trade association directly and not by a separate organisation
the enforcement role may be incompatible with the
representative role of the association. It is difficult for a
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body which spends much of its time as an advocate of its
members' interests with governmental organisations and the
wider public to periodically adopt the function of disciplining
membersl04, However, this problem has been overcome in the
operation of the advertising codes and 1in relation to the
consumer ombudsman schemes by the creation of a separate
independent body to ensure enforcement.

Awareness is also another common problem with codes of
practice. With one or two major exceptions, there is a
widespread lack of awareness of their existence and the
procedures necessary for pursuing a complaintl05 - although
this 1is also a common problem with legal remedies. For this
reason, the OFT has been trying to encourage greater public
awareness of codes, partly through its own publicity activities
and partly through encouraging trade associations to develop,
amongst other things, logos for their code and ensuring that
members display itl06, However, the OFT has found that
compliance with logo display requirements is often inadequate.
For example, this was one of the conclusions of the recent OFT
report on the Mail Order Protection SchemeslO7,

There are also those who doubt the motives behind self-
regulatory codes, believing that the motive is principally
trade protection rather than consumer protectionl08, 1In one
case involving the Code of the Pharmaceutical Society of Great
Britain, the House of Lords found that provisions in the Code
Timiting the number of pharmacies in large retail
establishments and the non-pharmaceutical products which could
be sold by pharmacies was an unreasonable restraint of
tradel09,

The NCC has suggested that where there is full coverage of a
particular trade, there may be a strong tendency to anti-
competitive behaviour, especially where self-imposed
restrictions impose barriers to entry or make it difficult for
consumers to exercise informed choicesll0, This argument can
also be made about the operation of self-regulation within the
professions.
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Cranston suggests that self-regulation, to be successful, needs
to be Tlinked to the commercial interests of individual
companies. Should self-regulation 1impinge on profits, many
will ignore itlll,

Finally, Humble believes that self-regulatory codes are in the
ever present danger of a 'Catch 22' situation. Immediate, 100
per cent observance of a code probably means the standard has
been set too low and the code is therefore open to criticism as
worthless. If the provisions are demanding and set at the
standard of the best there will inevitably be failures and the
code is again open to the criticism that it s
ineffectivell?, However, to be fair, these are criticisms
which can sometimes be levelled at legal provisions.

So what all this amounts to is that self-regulation, like law,
has its strengths and Timitations. This is why Sir Gordon
Borrie in his 1982 annual report weighed up the respective
merits of legislation and self-regulation in terms of "horses
for courses"113, There does not have to be a stark choice
between law and self-regulation. As the NCC has noted:

"There are many stopping-points along the broad spectrum
between completely wunilateral self-regulation and

precise, specific statutory control"ll4,

The Home Improvements Sector

The background to present discussion of the concept of a
general duty to trade fairly lies in the work of the OFT in the
field of home improvements. As a result of their work the OFT
issued, in 1982, 'Home Improvements; A discussion paper', which
examined the problems faced by consumers and the remedies open
to them. The paper plots the enormous growth in the home
improvement sector and the corresponding growth in the
complaints received by trading standards departments and
citizens' advice bureauxll5, Although the precise size of
the home improvements market is difficult to assess, the value
of output by contractors in 1979, alone, was in excess of
£3,300 millionll6,
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The problems arising in this field are varied, ranging from
high-pressure sales techniques to companies going into
liquidation and leaving jobs half done or worthless guarantees
given on completed jobs which cannot be enforcedll?. This is
borne out by the fact that in 1986 the biggest single category
of bankruptcies in England and Wales was constructionll8,
The work of the OFT 1in relation to consumer complaints
generally shows that building work was a sector in which
consumer dissatisfaction was particularly highll9,

In addition, the evidence from local consumer advice agencies
showed that householders contracting for home improvements were
widely subject to unfair practices including shoddy
workmanship, poor service and sub-standard materialslZ0,

As far as legal controls are concerned, the OFT noted that
existing legislation provided some help, notably the Sale of
Goods Act 1979 and the Unfair Contract Terms Act 1977 121,
And the paper anticipated the passage of what was to become the
Supply of Goods and Services Act 1982122, The Tlatter's
significance was that it codified implied rights of common law
in respect of work and materials contracts and contracts for
pure services along the Tlines recommended by the Law
Commissionl23 and the National Consumer Council. In respect
of the materials element in such contracts, consumers were
brought into line with the rights enjoyed under the Sale of
Goods Act as to title, description, merchantable quality and
fitness for purpose and sale by samplel24, As far as
services are concerned, the Act codifies the implied rights as
to quality of service, time and pricel?5,

The discussion paper also noted the provision in Section 75 of
the Consumer Credit Act 1974 which, in certain circumstances,
makes a credit grantor equally liable with the trader for any
misrepresentation or breach of contractl26,

Whilst recognising a civil action using the county court small
claims procedure was possible, the OFT expressed the view that
it is in the interests of consumers to have an alternative form
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of redressl2/, The Office noted, in this regard, the work it
had done in encouraging trade associations to provide
conciliation and arbitration facilitiesl28, 1In particular,
the discussion document noted that the Federation of Master
Builders had introduced conciliation and arbitration in January
1981.

The OFT notes that a number of trade associations in this
sector recognise the need to deal more effectively with
consumer dissatisfaction and to take positive steps to improve
the image of the industry.129 1In this regard, the paper
acknowledges that self-regulation had an important part to play
and noted that the Glass and Glazing Federation had recently
introduced a revised codel30,

However, the OFT did not see the problems of protecting the
consumer being solved by detailed Tlegislation. On the
contrary, concludes the OFT, the 1improvements sector, the
important role of the small firm, and the problems of
enforcement mean that there is every advantage in maintaining
flexible methods of control of varied and often novel
abuses.131

On the other hand, whilst self-regulation had obvious
advantages, particularly in terms of flexibility, it was
unlikely to provide the whole answer in improving trading
standards within the home improvement sector. Accordingly, the
OFT concluded that the answer may 1lie in a ‘'"change of
direction".132

A General Duty to Trade Fairly?

The change of direction suggested by the OFT was the creation
of a statutory general duty to trade fairly. In the OFT's
view, the paucity of strong and effective trade associations in
the sector made it a particularly strong candidate for such a
development. Codes existed and had some value for the consumer
but the OFT believed they could be made more effective.l33
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What the OFT suggested was a statutory duty on all traders to
trade fairly with codes providing the detailed meaning of what
such a duty specifically required.134 Such a general duty
would operate as an umbrella and:

"... it would be possible to incorporate particular
requirements into new-style codes of practice which would
represent the standards envisaged in the general duty to
trade fairly. This would dinclude such matters as
cancellation rights, identification of salesmen, high-
pressure selling, quotations and estimates, completion
dates and guarantee protection schemes and would apply to
all traders in the field irrespective of their membership
or non-membership of trade associations".135

Such a duty would be operated by making use of a procedure
comparable to that provided by Part III of the Fair Trading Act
1973.136

As we saw in Chapter One, under Part III the DGFT can seek
injunctive relief in respect of traders who persistently breach
civil or criminal 1awl37, This procedure could be extended
to allow the DGFT to seek court orders or undertakings in lieu
of court orders, for persistently following a course of conduct
in breach of the general duty. The onus would be on the trader
to establish that the interests of consumers were being
satisfactorily protected in some other way.

In June 1983, the OFT issued a report following the
consultations on the discussion paper of the previous
yearl38, The report revealed that the proposal to enact a
general duty to trade fairly 1in relation to the home
improvements sector had been the subject of much comment with
many respondents being attracted to the concept. They
considered that it would provide an adaptable method of
establishing satisfactory trading standards without the
inflexibility inherent in legislation for dealing with specific
abuses139,
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Quite a number of those who had responded to the consultation
document commented that the concept of a general duty to trade
fairly would have a wider application than just the home
improvements sectorl40, This was welcomed by the OFT who
were concerned at the general level of consumer
dissatisfactionl4l,

Accordingly, the OFT began a further round of consultation and
announced its intention to prepare a further discussion paper
dealing specifically with the concept of a general statutory
duty to trade fairlyl4?2,

A discussion paper on the issue was published in 1986143, 1t
began by stressing the importance of establishing a policy
objective and stated that objective to be raising trading
standards generally and improving the means of redress for
consumersl44,

From its considerations, the OFT concluded:

"... an approach should be considered in which the
existing body of statute and common Tlaw could be
supplemented by the introduction into the law relating to
consumer transactions of a broader concept of fair
trading drawn up in such a manner as to increase the
Tikelihood of satisfactory trading behaviour and improve
consumer's opportunity of redress."145

As the DGFT has commented:

"The UK has often been a pioneer in introducing laws to
protect consumers but because of this we have a network
of Taws which has been built up bit by bit over many
years. What is needed now is some kind of legal safety
net to catch all ‘'rogue' practices which are still
slipping through the mesh. The solution I have in mind
is a basic piece of law which we have called a general
duty to trade fairly. Under this cover-all duty,
specific guidelines aimed at particular trades or methods
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of selling would also be introduced - perhaps one could
call it designer law for shops, garages, builders, in
fact for any firm or individual who serves the public. I
think this could have the effect of raising trading
standards generally, as well as dealing with some of the
types of sharp practice that elude existing Tlegal
protection,"146

Any general duty to trade fairly should, the paper suggests,
meet the following criteria:

(a) It should have the twin overall objectives of raising
trading standards generally and providing cheaper and
readily accessible means for consumers to obtain redress.

(b) It should be structured to facilitate a rolling back of
the criminal law, where possible and appropriate.

(c) Compliance costs to businessmen should be minimised.

(d) It should provide a range of sanctions.

(e) Enforcement should be quick and primarily local.

(f) There should be reasonable certainty as to what, in the
context of any business, would constitute fair trading

practice.

(9) The law should be flexible and adaptable to deal with new
trading practices as they arise.

(h) It must be capable of dealing uniformly with unfair
trading practices in particular sectors, and therefore
apply to all traders, whether or not they are members of
trade associationsl47,

The Office was clearly influenced by what it saw as parallels
or analogies to a general duty operating both at home and
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abroad. Some of the domestic parallels we considered in
Chapter Three 1in our examination of statutory codes of
practice. In the next chapter we shall take a detailed look at
the overseas parallels.

So what form does the OFT suggest such a general duty should
take? Suggesting that such a duty should be a broad statutory
duty, the OFT expresses the view that it should apply only to
transactions between traders and consumers and not between
traders and traders, The Discussion Paper envisages that the
legislation would eventually apply to all sectors of trade and
industry and that provision would be made for the general duty
to be supported by approved codes of practice, which might
include both industry codes and statutory codes. It is further
suggested that it should be possible to decriminalise
particular areas of consumer protection legislation when a
general duty and codes are in placel48,

The Office concluded that it would not be appropriate for
approved codes to contain redress procedures similar to those
which exist in the present OFT sponsored codes because these
are voluntarily supported and financed by trade associations.
However, the OFT wants to see trade associations continuing to
offer conciliation and arbitration facilities as an alternative
to the enforcement provisions envisaged under the general
dutyl49,

The possible methods of implementation will be discussed in
detail in Chapter Six. The OFT presents two possibilities:

(a) The obligations under a general duty would apply only to
the extent spelt out in approved codes of practice and
would be extended, sector to sector, as new codes come
into existencel50,

(b) A general duty might apply to all consumer transactions,
whether or not approved codes were in place. This would
Teave it for the courts, over time, to develop an
interpretation of what is required and to define the
relationship of the duty to existing lawil5s1.
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Finally, the Report examines enforcement and concludes that
this could be shared between local trading standards
departments and the Office of Fair Trading. The suggestion is
that the duty would work something 1like this. A trading
standards officer would approach a trader failing to comply
with a relevant code and seek an undertaking to comply. If he
agreed, that would be an end of the matter. If, however, the
trading standards officer was unable to obtain a satisfactory
response, the trading standards officer would serve a formal
notice on the trader setting out the details of the allegation
and inviting an undertaking in response. A failure to provide
such an undertaking would enable the trading standards officer
to apply to the local county court for an order requiring both
compliance with the relevant code and, possibly, redress for
the consumer. Ultimately, of course, the sanction for breach
of such an order would be a fine or imprisonment for contempt
of courtl52,

In cases of general importance or where difficult questions of
law were involved, the Director-General of Fair Trading could
initiate the appropriate proceedingsl53, It would appear,
however, that the OFT believes that the main operators of the
system should be the local trading standards departments. In
this, they would appear to be recognising one of the major
criticisms Tevelled at the operation of the Director-General's
powers under Part III of the Fair Trading Act 1973. In
particular, it has long been the view of the trading standards
service that the requirement to go through the DGFT to obtain
Part III undertakings and court orders has done much to cause
delay and reduce the effectiveness of that part of the
Act154,

Those then are the suggestions made by the OFT. In Chapter Six
we shall consider the practical issues relating to the
introduction of a general duty.
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CHAPTER FIVE

TOWARDS A GENERAL DUTY; THE OVERSEAS EXPERIENCE

Introduction

In Chapter Four we noted that there were a number of overseas
parallels to the concept of a general duty to trade fairly.
These parallels exist in both c¢ivil law and common Tlaw
countries. In this chapter we consider these parallels in
order that we can see to what extent they provide help to us in
deciding whether there should be a general duty to trade fairly
and, if so, what form it should take.

The common Tlaw countries we shall consider are Australia,
Canada and the United States of America. The c¢ivil law
countries are Belgium, West Germany and Sweden.

Australia

The relevant Australian legislation is contained in the Trade
Practices Act 1974. This 1is Commonwealth legislation, not
State legislation, although some individual states, such as New
South Wales, are now enacting comparable legislation in the
field of unfair practices, because Commonwealth legislation is
largely limited to inter-state trade. What is interesting to
note 1s that until the 1970s Australian consumer protection
legislation had consisted of ad hoc controls over a wide range
of individual merchandising practices. This commitment to
piecemeal responses, says Goldring and Maher, puts a premium on
merchandising ingenuity and results in the seller, who trades
by sharp practice, being one step ahead of the legislaturel,
Part V of the Trade Practices Act deals with consumer
protection and Division 1 of the Part is concerned with unfair
practices and unconscionable practices.

Section 52 of the Act provides as follows:
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"(1) A corporation shall not, in trade or commerce,
engage in conduct that is misleading or deceptive
or is Tikely to mislead or deceive.

(2) Nothing in the succeeding provisions of this
Division shall be taken as limiting by implication

the generality of sub-Section (1).

The general prohibition is followed by a 1list of specific
prohibitions contained in Sections 53 to 65, including:

(a)

false representations relating to the supply of goods or
services;

misleading employment advertisements;

offering prizes, gifts, etc, with the intention of not
providing them;

misleading conduct as to the nature, manufacturing
process, characteristics of goods or 1in relation to
services;

bait advertising;

referral selling;

accepting payment without intending to supply as ordered;

misleading statements about profits and the
practicability of home operated businesses;

force, harassment, or coercion at a place of residence in
respect of the supply to or payment by a consumer for
goods or services;

pyramid selling;
supplying goods which do not comply with consumer product

safety standards or without disclosing required product
information;



- 120 -
(1) sending unsolicited credit cards;

(m) asserting without reasonable cause a right to payment for
unsolicited goods or services.

Despite the detail and extent of the prohibitions, Section
52(2) does make it clear, as we saw above, that they are not to
Timit the generality of the duty set out in Section 52(1).

As a result of the Trade Practices Revision Act 1986 the Trade
Practices Act 1974 has been amended. It now contains section
52A which seeks to control unconscionable conduct and is
directed, in the words of the Australian Attorney General, "at
conduct which, while it may not be misleading or deceptive, is
nevertheless clearly unfair or unreasonable"?., The Section
provides as follows:

"(1) A corporation shall not, in trade or commerce, in
connection with the supply or possible supply of
goods or services to a person, engage in conduct
that is, in all the circumstances, unconscionable.

(2) Without in any way Tlimiting the matters to which
the Court may have regard for the purpose of
determining whether a corporation has contravened
sub-Section (1) in connection with the supply or
possible supply of goods or services to a person
(in  this sub-Section referred to as the
'consumer'), the Court may have regard to:

(a) the relative strengths of the bargaining
positions of the corporation and the
consumer;

(b)  whether, as a result of conduct engaged in by
the corporation, the consumer was required to
comply with conditions that were not
reasonably necessary for the protection of
the legitimate interests of the corporation;
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(c) whether the consumer was able to understand
any documents relating to the supply or
possible supply of the goods or services;

(d)  whether any undue influence or pressure was
exerted on, or any unfair tactics were used
against, the consumer or a person acting on
behalf of the consumer by the corporation or
a person acting on behalf of the corporation
in relation to the supply or possible supply
of the goods or services; and

(e) the amount for which, and the circumstances
under which, the consumer could have acquired
identical or equivalent goods or services
from a person other than the corporation.”

The inspiration for a specific section on unconscionable
practices seems to have come, in part, from the existence of
comparable Tlegislation in some states, for example the
Contracts Review Act 1980 of New South Wales3. This provides
for Jjudicial review of certain contracts and the grant of
relief 1in respect of harsh, oppressive, unconscionable or
unjust contracts. Goldring and Maher describe the Contracts
Review Act as a determined effort to redress economic imbalance
and to provide a measure of relief for the economically
disadvantaged4.

As far as remedies are concerned, Part VI of the Trade
Practices Act provides that any conduct within Division 1
(unfair and unconscionable practices) can be the subject of
injunctive relief and any person suffering loss as a
consequence of such conduct can recover damages under Section
82. A criminal prosecution can be undertaken by the Commission
but such a prosecution must be based on one of the specifically
defined practices and not the general duty in Section 52.

The reason for this is that it is felt that the stigma of
criminality should not attach to conduct which cannot be

determined in advance with a reasonable degree of certaintys,
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One of the consequences of this is that a person may be
acquitted of a criminal charge under Part V but because of the
different burden of proof be held 1liable in c¢ivi]l
proceedings6.

Injunctive relief may be granted on the application of the
Commission, the Attorney General or any other person/.
Except where the application is made under Section 52A relating
to unconscionable conduct, the Court has power to order the
disclosure of information and the publication of an appropriate
corrective advertisement.

The majority of complaints are, however, dealt with by
administrative action and only a relatively few cases are
brought by the Commission before the Federal Court. The
Commission are assisted in their resolution of complaints by
considerable information gathering powersS.

In the year 1985-86 four cases were taken to the Federal Court,
three of which were prosecutions and one was an application for
injunctive relief9. Although relatively few in number, the
cases dealt with by the Court have established a useful body of
case law on the interpretation of Part V10, During the same
period 53 cases were settled by some sort of administrative
action including undertakings by the traders concernedll,

It is because of the importance of administrative action in
resolving problems that the Commission 1is empowered under
Section 28 of the Act to issue guidelines on the interpretation
and application of the Trade Practices Act. Although these
guidelines have no formal legal status they clearly have an
important bearing on the administrative action taken by the
Commission. This s because the guidelines set out the
Commission's understanding of what the law requires in certain
situations.

For example, the Trade Practices Commission has recently issued
a general guide to the concept of unconscionable conduct as set
out in Section 52A of the ActlZ (see Appendix B). Part One
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sets out a discussion of the law and has been the result of
input from a large number of sources, including academics and
the enforcement officers. Part 2 sets out a number of market
practices which the Commission believes <can lead to
unconscionable practices. These include:

"l. Where the sales techniques, by their very nature,
produce a disadvantage to the other party.

2. Where the supplier knew or ought to have known that
the consumer did not fully understand the
transactions.

3. Where there is no real opportunity for the weaker
party to bargain.

4. Where a contract is extremely one-sided"13,

Part 3 then goes on to discuss the remedies for unconscionable
conduct, both for individual litigants and for the Commission.

However, the Commission also produce guides on some of the
specific practices which are set out in Sections 53-65.

If one takes origin marking as an example, Section 53(eb) of
the Act provides that it shall be an offence to "make a false
or misleading representation concerning the origin of goods".

The Commission has produced a guide for business called "The
Trade Practices Act and Labelling the Origin of Goods"l4, It
uses this guide to make sure that traders know the Commission's
views on the application of the Act to false and misleading
indications of origin. If a trader is unwilling to accept the
Commission's view and settle the matter at an administrative
level he can force the Commission to either drop the case or
take it to the Federal Court.

What 1is interesting to note is that sometimes, in the more
specialist areas, the guideline 1is produced following
consultation with trade and professjonal associations. For
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example, the guide for the insurance industry on the Trade
Practices Act involved extensive consultations with, amongst
others, the Insurance Council of Australia, NRMA Insurance Ltd
and the Life Insurance Federation of Australia 15 (see
Appendix C).

Division 2 of Part V deals with conditions and warranties in
consumer transactions and provides for a number of implied
conditions and warranties with respect to contracts for the
supply of goods. In relation to goods, these implied terms
relate to title, correspondence with description or sample and
merchantable quality and fitness for purpose. They therefore
provide comparable implied conditions and warranties to those
provided under the UK's Sale of Goods Act 1979. In relation to
services, there are implied warranties as to due care and skill
and fitness of materials for purpose. These are similar to
some of the implied terms under the UK's Supply of Goods and
Services Act 1982.

If a trader is in breach of any of these implied conditions or
warranties, aggrieved consumers have the right to sue for
damages in the civil courts. This usually means the Small
Claims Court. However, the Trade Practices Commission cannot
bring an action itself for a breach of any of these implied
terms,

One noticeable difference between the regime under Part V of
the Trade Practices Act and the general duty regime as
envisaged by the OFT is that the former, although principally
conceived of as a measure of consumer protection, is also
available for use to protect traders against unfair
competitionl6, To this extent there 1is an interaction
between the operation of Section 52 and the tort of passing
off. In Handley and Others v Snoid and Othersl7, Ellicott J
explained the importance of Section 52 for traders thus:

“The general heading of Pt V is ‘Consumer Protection' but
it should not be assumed from this that the protection of
consumers is its only object. Section 52 is only one of
a number of very broad provisions in the Act which are
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designed to preserve the freedom and fairness of
competition in the market-place. Part IV deals with
restrictive trade practices ... These provisions are
obviously designed to protect and benefit traders and
consumers alike -likewise Section 52. It is designed to
protect the market-place for both traders and consumers
alike to ensure as far as practicable that only the truth
will be disseminated about the goods and services
available. Traders who are affected by false statements
have as much interest in preventing their dissemination
as consumers, It is not surprising therefore that
although any person can bring an action to enforce
Section 52, most actions to date have been brought by
traders rather than consumers",18

This accounts for the fact that over 80 per cent of actions
under Section 52 are brought by one businessman against
another, rather than by the Commission or by consumersl9.

Canada

In Canada the general duty experience is to be found primarily
at a provincial level. Most of the eleven Canadian provinces
have Tlegislation which 1is, to some extent, analagous to the
concept of a general duty to trade fairly, as we have been
discussing it. Particularly significant are British Columbia,
Alberta, Ontario and Quebec which are the most developed and
populated of the Canadian provinces and, accordingly, we are
limiting our examination to those provinces.

In all these provinces the approach is generally to make a
combination of c¢ivil and criminal remedies available and
private and public enforcement20 in aid of the consumer
whenever an ‘'unfair' or ‘'unconscionable' trade practice has

occured.

Belobaba notes that there are significant differences between
the provincial Tegislation in terms of the scope of
legislation, the range of prohibited practices, the choice and
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availability of remedies, the nature and extent of the
administrative powers of the enforcing authority, and the
availability and utilisation of the criminal sanction.

Nevertheless, he believes that they all reflect a general
commitment to the idea that a substantial reform of the common
Taw was a critical prerequisite for even minimally effective
trade practices legislation2l,

Trebilcock has identified the main purpose of such legislation
to be a combination of sanctions and procedures calculated to
maximise the objectives of deterrence, compensation and
efficiencyzz. Belobaba regards the end result as an
integrated sanctions network in which public and private law
enforcement streams have been recognised and tapped for their
respective contributions to the attainment of the cited
objectives23. He argues that in drafting such Tlegislation
there are six areas of concern: understandability, reasonable
coverage, a full range of <civil remedies, effective
administrative measures, a sensible criminal sanction and rule-
making powers24,

However, he stresses the absolute importance of a properly
funded and adequately staffed public enforcement authority25.
This is supported by Feltham, who has commented that, although
private action to enforce legal rights is important, it has not
proved adequateZb .

As far as the structure of Canadian trade practice legislation
is concerned, the simple and non-specific prohibition is
usually followed by examples of specific unconscionable
practices which are deemed to fall within the general
prohibition.

(i)  British Columbia

British Columbia was the first Canadian province to enact
comprehensive legislation to protect consumers against
unfair and deceptive business practices, being marginally
ahead of Ontario2’.
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Section 3 of the Trade Practices Act 1974 prohibits
deceptive acts or practices which include:

"(a) an oral, written, visual, descriptive or other
representation, including a failure to disclose;

(b) any conduct having the capability, tendency or
effect of deceiving or misleading a person".

Without T1imiting the generality of this provision Section
3(3) 1ists nineteen heads of deceptive act or practice.

Section 4 prohibits unconscionable acts or practices.
There then follows a 1ist of six factors which may be
taken into consideration in determining whether the case
for unconscionability has been made out, although these
are said not to 1imit the generality of the Section. If
unconscionability is proved, Section 4(3) makes the
consumer transaction unenforceable by the trader against
the consumer.

Section 5 empowers the Director of Trading Practices to
enforce the Act by seeking declarations or injunctions.
The Court can direct that the defendant advertise to the
public the particulars of the declaration or injunction
granted against him.

The Director has the novel power under Section 24 to take
over, with the Minister's consent, a case already being
conducted by a consumer. The Director must obtain an
irrevocable written consent from the consumer and be
satisfied that there is a cause of action or a defence to
an action and that it is 1in the public interest. The
Director can also bring an action on his own behalf, on
behalf of consumers generally or of a designated class of
consumers. Administrative action features strongly in
the British Columbia situation, as it does in other
jurisdictions. By Section 17, the Director may obtain an
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undertaking to comply with the Act which may also include
an undertaking to compensate consumers. Like the Trade
Practices Commission in Australia, the British Columbia
Ministry of Labour and Consumer Services issue guides on
the operation of the Trade Practices Act. These guides
have no formal legal status but are of significance in
setting out the Ministry's interpretation of the law.

Breach of the Act or failure to comply with an
undertaking, whether through the Director or the Court,
constitutes an offence making the person concerned liable
to prosecution. This includes not just the relevant
corporate body but any director, officer or other person
who authorised or acquiesced in the offence. A court
which imposes a conviction under the Act can also make an
order for compensation to aggrieved consumers under
Section 25.1(1).

During 1984-85 there were three prosecutions by the
Director, one substitute action and six assurances of
voluntary compliance28, However, these figures do not
reveal the fact that a number of cases are settled on a
more informal basis and that in some cases the existence
of the Director's powers have helped persuade traders
that a settlement is to be preferred to formal action by
the Director.

As well as the Director, any person can bring an action
before the Court, whether or not that person has a
special interest or is affected by a consumer
transaction. As we saw, the Court can declare a contract
unenforceable where the Act has been breached but it is
not automatic, as it is in Australia.

British Columbia, in common with many of the other
provinces in Canada, has Tlegislation requiring certain
types of trader to be Tlicensed, for example, motor
dealers29. Where such a registered trader engages in
any deceptive or unconscionable practices he may have his
1icence suspended or revoked as a result.
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Alberta

In Alberta the comparable legislation is the Unfair Trade
Practices Act 1980, although this legislation does not,
unlike British Columbia and Ontario, contain an omnibus
provision against all unfair or unconscionable acts or
practices. However, the 1legislation wuses the term
'unfair'. Section 4(1) reads:

"For the purposes of this Act, the following are
unfair acts or practices"”.

There then follows a 1ist of practices which cover both
unconscionable practices and misleading and deceptive
practices. Section 4(d) which deals with the latter is
expressed very widely to include:

"... any representation or conduct that has the
effect, or might reasonably have the effect, of
deceiving or misleading a consumer or potential
consumer and, without Timiting the generality of
the foregoing, includes any representation or
conduct of the following kinds".

What then follows is a list of twenty-one specific types
of misleading or deceptive conduct.

Belobaba notes that the Alberta legislation is concerned
only with unfair practices that occur prior to

contractsO-

The Unfair Trade Practices Act is a civil statute and the
Director of Trade Practices is enabled under Section 10
to seek an undertaking where a trader has engaged in any
unfair act or practice and has satisfied the Director
that he has ceased engaging in the practice. The
undertaking which the Director can seek is a formal
document, which sets out the conduct which it is alleged
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is in breach of the Act and contains an acknowledgement
of failure to comply by the trader. In this respect the
Alberta provisions are unique as no other provincial
legislation provides for a formal admission of unfair
trading3l. However, also unlike the other provinces,
non-compliance with the terms of an undertaking is not in
itself an offence. Instead, the Director has to maintain
an actjon against the defaulter under the same section
that governs actions against those who have not signed an
undertaking32. An undertaking can also make provision
for costs 1in relation to the investigation of the
original complaint and annexes to the undertaking can
provide for compensation to named individuals. An
advertisement may be required in which the trader admits
his responsibility and details the action he has taken to
prevent a recurrence (see Appendix D).

What this shows is that importance is put on the use of
administrative procedures to settle cases. To assist in
this the Director issues guidance booklets and guidance
Tetters in which he sets out his department's position in
respect of the application. As in British Columbia and
Australia, this guidance has no formal legal status but
is nevertheless an important practical element in the
operation of the administrative action.

In the year 1984-85 the Department investigated 895
complaints wunder the Unfair Trade Practices Act33-
Many cases were settled on the basis of warnings and
informal undertakings. Three formal undertakings were
received and one supplier was taken to court for a breach
of a previous undertaking and was made to pay punitive
damages of $100,OOO.34

Apart from actions by the Director, consumers are
empowered by Section 11 to take individual actions and
the Court may make a declaration, issue an injunction,
make orders of specific performance or award damages,
including punitive or exemplary damages.
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Consumer organisations are empowered under Section 15 to
seek a court order declaring that an act or practice is
unfair and injunctive relief against a continuance of the
conduct.

Finally, it is worth noting that, as in Australia, there
is a system of licensing in Alberta under the Licensing
of Trades and Businesses Act 1980.

Ontario

The Ontario legislation is less precise than that of
British Co]umbia35~ ‘

The relevant Ontario Tlegislation 1is the Business
Practices Act 1974. Section 3 provides:

"(1) No person shall engage in an unfair practice.

(2) A person who performs one act referred to in
Section 2 shall be deemed to be engaging in
an unfair practice."”

Section 2 provides a 1ist of specific practices which are
prohibited as being unfair. Section 2(a) gives a list of
14 practices which are deemed to be false, misleading or
deceptive. Section 2(b) gives a Tist of eight practices
which are deemed to be unconscionable.

However, at present, the general duty does not make it
clear that the specific practices do not 1imit the
generality of Section 3. At the time of writing a major
review of all Ontario's consumer legislation is taking
place. It is 1ikely that one result of the review will
be new Tegislation making it clear that the specific

provisions do not 1limit the general provision36-

It is interesting to note that the Business Practices Act
goes beyond procedural notions of unconscionability to
substantive notions in relation to situations where the
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vendor knew or ought to have known that the transaction
was an unfair ones’/. For example, Section 2(b)(iv)
provides, as an example of unconscionability: "that there
is no reasonable probability of payment of the obligation
in full by the consumer".

Unlike the Unfair Trade Practices Act of Alberta, the
Ontario Tegislation gives rise to criminal as well as
civil liability. Section 17 makes a person who knowingly
engages in an unfair practice guilty of an offence. Also
open to prosecution is any person who knowingly furnishes
false information during an investigation, obstructs a
person carrying out an investigation or fails to comply
with any order or an assurance of voluntary compliance.

Under Section 6 of the Act the Director has power to make
a cease and desist order where he has reasonable grounds
for believing that any person is engaging or has engaged
in an unfair practice. Anyone made subject to a cease
and desist order can appeal to the Commercial
Registration Appeal Tribunal.

An alternative avenue for the Director is to seek an
assurance of voluntary compliance under Section 9. Such
an assurance may include such wundertakings as are
acceptable to the Director.

Specific guidelines are not issued for traders although
the Ministry of Consumer and Commercial Relations issues
guidance leaflets for consumers on the whole range of
consumer protection issues, including The Business
Practices Act.

Consumers are entitled to bring actions as well as the
Director. Notable is the provision under Section 4(3)
giving consumers the right to rescind any contract
induced by an unfair practice.



SCHEDULE "A"

The Supplier, JARMAN MOTORS LTD., hereby agrees that upon receipt of a release in
satisfactory form from each of the individual consumers listed hereunder, the Supplier
will provide redress to each of the individual consumers listed hereunder in the amount
identified. This amount represents what the consumers actually paid for their canopies.

Such payment to be made within 10 days of the date this Undertaking is signed.

Henry Mayhew ............... $300.00

N S R

4 /’
Clint Ward............ eeses. $100.00 /

James Shamechuk ........ eva.. $500.00
Compensation to each of the consumers noted above shall constitute complete and full
satisfaction to the consumers by the Supplier in the consumer transactions pertaining to

the "free canopy" representations described in this Undértaking.

)
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