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UNIVERSITY OF SOUTHAMPTON
ABSTRACT

FACULTY OF LAW
Master of Philosophy

TOWARDS A GENERAL DUTY TO TRADE FAIRLY?
by Philip James Circus

The objective of this thesis is to examine the idea of a general duty 
to trade fairly as an answer to the present deficiences of consumer 
protection.

The thesis charts the development of consumer protection law, both 
civil and criminal, and also the growth of self-regulation in its 
many forms. We note the growth of codes of practice of various 
kinds, ranging from purely self-regulatory codes through to statutory 
codes, and we consider their legal significance and their role in 
protecting the consumer.

In Chapter Four we take a hard look at the present system of consumer 
protection, not just looking at substantive rules but also 
considering the issue of consumer law enforcement. We note the 
growing interest in the use of legislation establishing general 
duties in particular sectors, and we consider the special problems of 
the home improvements sector and the idea of an overall general duty 
regime which has arisen as a result.

In Chapter Five we conduct a detailed examination of the parallels of 
a general duty to trade fairly in a number of overseas countries. 
And then in Chapter Six we look at the practical issues relating to 
the introduction of an overall general duty in the UK.

Lastly, we draw together the conclusions of the thesis and ask 
ourselves whether there is a problem and, if so, whether a general 
duty is the answer. We decide what form that duty should take and 
how it should be enforced, and what mechanisms are needed to improve 
self-regulation. Finally, we look at what steps should now be taken 
towards the introduction of a general duty.
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CHAPTER ONE

THE DEVELOPMENT OF CONSUMER PROTECTION LAW

“ 1 -

(a) Early History

It is popularly thought that consumer protection law has 
resulted from the development of the consumer movement and the 
growth of 'consumerism' in the last two or three decades. 
However, although it is true to say that much of what we call 
consumer protection law has been heavily influenced in the last 
twenty or thirty years by the consumer movement, the origins of 
consumer protection law go back much further.

Most of the earliest legislation that we would now classify as 
consumer protection was in the field of weights and measures, 
since assessment by weighing and measuring was crucial to the 
development of early societies, particularly in establishing 
national standards. The oldest weights in existence are 9- 
10,000 years oldl. More recently than that, in 1215, Magna 

Carta contained provisions concerning uniformity of measures 
for such things as wine, ale, corn and cloth:

"Let there be one measure of wine throughout our Kingdom 
and one measure of ale and one measure of corn, namely 
the London quarter: and one width of cloth, whether dyed, 
russet or haberjet, namely two ells within the selvedges. 
Let it be the same with weights as with measures."2.

Bread and ale were probably the two most important products 
bought by the consumer of the 13th century. Accordingly, the 
assize of bread and ale^ was passed to regulate prices and 

modes of manufacture.

A similar system operated in respect of the pricing, weighing 
and making of coal from 1664 \
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The late John O'Keefe describes the accuracy of weights and 
measures as the first duty of Government. He states: "... for 
the right of the people to it is as old as government itself 
and the law has been concerned with it since laws first 
emerged''^.

Important though weights and measures were, statutory 
regulation began to spread to other issues as well, such as 
adulteration of food, particularly during the 18th and 19th 
centuries. The adulteration of tea was prohibited by Acts of 
1730 and 1777, of coffee by Acts of 1718 and 1724, and of bread 

by Acts of 1758, 1822 and 1836 6

However, as Borrie and Diamond point out, all this detailed 
control of staple commodities was not with the object of 
consumer protection in mind, but trade protection although, of 
course, the consumer benefitted^.

The administration of this early 'consumer protection law' was 
in the hands of the Petty Sessional Courts of the Justices of 
the Peace and the Manorial Courts LeetS. They appointed a 

number of colourful characters to act as officials, including 
the "Searchers and Sealers of Leather", the "Town Scavengers", 
the "Dog Muzzlers", the "Clerks of the Wheat, Fish and Butchery 
Markets" and the "Aleconner". The 'Aleconner' was, in many 
ways, the early predecessor of the modern trading standards 
officer. His duties were to "examine bread, weights, measures, 
ale and beer for sale, and to return such as offend against the 
assize or standard, or vend unwholesome liquor"^. Similar 

systems protected the consumer in relation to meat and fuel.

If statute law from its earliest days has provided for a 
measure of consumer protection, the common law was generally 
more unhelpful to the consumer. Since the end of the Middle 
Ages the general principle became caveat emptor - an expression 
which Hamilton believes appeared in print for the first time in 
the sixteenth centurylO. But in those days the idea of 
caveat emptor merely reflected a world in which transactions
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between strangers was rare and most business was done in 
markets and fairs where goods were openly displayed and could 
be readily inspected. As Borrie says, it was taken for granted 
that only a fool would rely on the word of a stranger that he 
might never see again^l.

However, the common law position was slow in meeting the 
changes in society and the growth of the mass production and 
distribution of goods. The common law was particularly 
unhelpful to the consumer when the spirit of laissez faire 
pervaded the courts in the 19th century. This was especially 
noticeable in the approach of the civil courts to contractual 
disputes and to the notion of freedom of contract. The courts' 
philosophy was clearly articulated by Sir George Jessel MR in 
the case of Printing and Numerical Registering Company v.
SampsonlZ;

"...if there is one thing which more than another public 
policy requires it is that men of full age and competent 
understanding shall have the utmost liberty in 
contracting, and that their contracts when entered into 
freely and voluntarily shall be held sacred and shall be 
enforced by courts of justice"13.

Rubin and Sugarman have commented that the rise of freedom of 
contract in the 19th century as the pre-eminent doctrine of 
English private law encouraged Parliament and the courts to 
extend considerably the degree of legitimate autonomy afforded 
to the private sphere. It all rested, so they claim, on the 
fiction that equal bargaining power must normally be assumed to 
exist in all commercial transactions^^.

However, there were circumstances where the courts would 
intervene to interfere with contracts, particularly in matters 
coming before equity judgeslS. in addition the courts 

evolved implied rights in contracts for the sale of goods, as 
to such matters as fitness for purpose, merchantable quality



and the concept of sale by description's, in Nichol
Godtsl7, for example, a case in which the plaintiff sold to 

the defendant "foreign refined rape oil ... warranted only 
equal to samples", but was delivered a mixture of hemp and rape 
oil. Pollock CB said that the oil must:

"...agree with the description of the contract of it as
to its character"18.

These implied terms were, of course, to be given statutory 
effect in the 1893 Sale of Goods Act during a period of 
enthusiasm for commercial codification. However, as implied 
terms they could be, and frequently were, excluded from 
operation by the express terms of a contract imposed by the 
stronger of the contracting parties. This was made possible by 
Section 55 of the Act.

It was to be a long time before it would become accepted that 
the implied terms should not be excluded, certainly in respect 
of consumer contracts - not until 1973. As Lord Devlin has put 
it: "...the courts could not relieve in cases of harshness and 
oppression; the basic principle of freedom of contract included 
freedom to oppress"19.

Others have been equally damning in their indictment of the 
role of the courts. Professor Jackson states: "Whether we look 
at law reform as a matter of altering the law itself, whether 
substantive or procedural, or think of improving the form of 
the statute book or codifying the law, we cannot expect any 
substantial contribution from case 1 aw"20.

The pre-eminence of the doctrine of caveat emptor was a major 
hinderance to the development of the law. As Hamilton put it:

"In the purchase of soaps, drugs, canned fruits, bric-a- 
brac, vacuum cleaners, dictionaries, radios, motor cars, 
and many another article, the buyer's inability to judge 
the quality of the ware is in striking contrast to the 
general legal presumption of his competence"^!.



However, it would be wrong to say that the common law showed in 
its development a complete lack of interest in the well-being 
of the consumer. This is particularly so because, as Atiyah 
comments, the most significant influence on society and the law 
from 1870 onwards was the growing strength of the egalitarian 
ideal 22.

As we moved into the 20th century, the courts managed to bring 
about some major breakthroughs. One of the best examples is 
provided by the famous case of Donoghue v. $tevenson23. This 

case demonstrated a recognition by the courts that it was 
increasingly unrealistic to always put the emphasis on making 
the retailer liable for product defects through the mechanism 
of implied contractual terms. For whilst a man who bought 
faulty goods could sue the seller in contract no such 
possibility was open, for example, to the man's wife or son or 
anyone else.

More and more, the retailer was not the manufacturer and 
justice called for a remedy against the manufacturer, separate 
and distinct from a remedy against the retailer. This was 
provided for by developing the tort of negligence to impose on 
the manufacturer a duty of care towards his ultimate consumers. 
In that case. Lord Atkin laid down the principle which was to 
become a milestone in the development of consumer protection:

"My Lords, if your Lordships accept the view that this 

pleading discloses a relevant cause of action you will be 
affirming the proposition that by Scots and English law 
alike a manufacturer of products, which he sells in such 
a form as to show that he intends them to reach the 
ultimate consumer in the form in which they left him with 
no reasonable possibility of intermediate examination, 
and with the knowledge that the absence of reasonable 
care in the preparation or putting up of the products 
will result in an injury to the consumer's life or 
property, owes a duty to the consumer to take that 
reasonable care"24.



Sir Gordon Borrie, Director-General of Fair Trading, has noted 
that the case of Donoghue v Stevenson spawned a series of cases 
establishing a duty of care in relation to many types of goods 
and the duty has been extended from manufacturers to cover 
repairers, assemblers and retail dealers25.

(b) Post-War Developments

It is often said that after a war things are never the same 
again. Certainly it is true of the development of consumer 
protection as a proper object of official attention after the 
Second World War. Clearly this was due to a number of factors, 
but chief amongst them must have been the vast increase of 
State involvement during the War in all areas of life, 
particularly those affecting ordinary consumers. Indeed, it 
was this unparalleled State involvement which inspired, for 
example, the creation of the citizen's advice bureaux movement 
in order to provide help and guidance round the myriad of rules 
and regulations26.

The need for such a service to continue after the war became 
apparent when the Labour Government of the immediate post-war 
years established the modern welfare state and the National 
Health Service. The poorer, less articulate elements of 
society were not going to benefit from their new rights without 
advice -hence the continuing need for citizen's advice bureaux.

The post-war Labour Government was probably the first to 
recognise a distinct 'consumer interest' in the legislation by 
which it created the nationalised industries. Recognising that 
these State industries were often monopoly or quasi-monopoly 
concerns it was felt that a counterbalance was needed. This 
found its form in the nationalised industry consumer councils 
(NICCs)27. These Councils are empowered to take up 

complaints from individuals aggrieved at some matter relating 
to the provision of goods and services by the relevant 
industry. They can also report to the management of the
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industry concerned and the relevant Government Minister on 
matters of concern to consumers. The latter can, in 
appropriate cases, direct the management to take action. The 
Chairman and members are appointed by the Secretary of State 
for Trade and Industry.

Although the 44 NICCs have been frequently criticised, and have 
been the subject of official review^S, they were an early 

post-war recognition of the need for special legislative 
protection for the consumer interest.

It was not, however, until 1961 and the Consumer Protection Act 
of that year that the consumer was expressly recognised as a 
beneficiary of legislation. Yet, by that time, it was quite 
clear that the consumer interest had already been generally 
recognised. In 1957 the Consumer's Association had been formed 
and was busily following American precedents and engaging in 
comparative product analysis, some of which was televised. The 
Association is now well established, not just as the publisher 
of 'Which?' magazine, but as a forceful advocate of the 
consumer interest. The establishment of the Consumers' 
Association also led to the formation of local consumer groups 
all over the country.

The establishment of the Consumer's Association was, in part, a 
recognition of the increasing sophistication of the goods 
available in the market place. As Smith and Swann have put it:

"In early times the consumer may have been able to 
protect himself. Products were less sophisticated. They 
could be inspected before purchase. The retailer would 
quite probably be known to the purchaser and would be 
readily accessible in case of fault or deception. Today, 
although there are some who believe that consumer 
protection is unnecessary, it is fairly generally 
accepted that conditions have changed. The consumer is 
in need of at least some protection if, amid the welter 
of advertising, he is to make intelligent choices so that 
society's scarce resources may produce the maximum 

consumer satisfaction"29.
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Encouraging fair competition has also been seen as a major and 
growing aspect of protecting the consumer. For it was 
generally believed that the interests of the consumer are 
threatened when a substantial part of the output of an industry 
is under one control. As Borrie and Diamond have said, 
monopoly power can readily exploit the consumer by fixing 
prices so as to provide excessive profits, limiting consumer 
choice, reducing efficiency and holding up the development of 
new techniques^O.

Hobsbawm tells us that, whereas in 1914 Britain was probably 
one of the least concentrated industrial economies, by 1939 it 
was one of the most concentrated^!. This growth of 

industrial concentration saw the development in the post war 
period of controls on monopolies, and later restrictive trade 
practices. Rubin and Sugarman note that at the end of the 19th 
century the law did not impede the wave of mergers and 
amalgamations. Cartel agreements, contracts in restraint of 
trade, distributive agreements and intellectual property 
enabled companies to expand their enterprises whilst conforming 
to the letter of the law32.

The Monopolies and Restrictive Practices (Inquiry and Control) 
Act 1948 provided for enquiries into monopoly conditions by a 
newly created body, the Monopolies and Restrictive Practices 
Commission (now the Monopolies and Mergers Commission). The 
Monopolies and Mergers Act 1965 extended the operation of the 

1948 Act to include mergers and takeovers. The Commission has 
to be mindful of the public interest, which includes what one 
would regard as the consumer interest.

The Restrictive Trade Practices Act 1956 (now consolidated into 
the Restrictive Trade Practices Act 1976) took away some of the 
supervision of restrictive practices from the Commission. The 
new Act, which created a Registrar of Restrictive Trading 
Agreements (now the Director-General of Fair Trading), 
attempted to control restrictive agreements between two or more 
persons engaged in the production, processing or supply of 
goods where the agreement contains restrictions relating to:
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(a) the prices to be charged, quoted or paid for goods 
supplied, offered or acquired, or for the application of 
any process of manufacture to goods;

(b) the prices to be recommended or suggested as the prices 
to be charged or quoted in respect of the resale of goods 
suppiied;

(c) the terms or conditions on or subject to which goods are 
to be supplied or acquired or any such process is to be 
appiied to goods;

(d) the quantities or descriptions of goods to be produced, 
supplied or acquired;

(e) the processes of manufacture to be applied to any goods, 
or the quantities or descriptions of goods to which any 
such process is to be applied; or

(f) the persons or classes of persons to, for or from whom, 
or the areas or places in or from which, goods are to be 
supplied or acquired, or any such process applied33.

Restrictive agreements relating to services were brought into 
the remit of the legislation, as a result of the Restrictive 
Trade Practices Act 1976.

This legislation was undoubtedly inspired, in part, by the 
belief that the consumer interest would be enhanced through the 
encouragement of competition and the breaking down of 
restrictive practices which could not be demonstrated to be in 
the public interest.

It was with this view in mind that Parliament enacted the 
Resale Prices Act 1964 which abolished, with limited 
exceptions, the previously widespread practice of manufacturers 
dictating to retailers the price at which goods could be sold.
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More recently, in 1980, the Government enacted the Competition 
Act, designed to control anti-competitive practices which are 
defined as follows;

"... a person engages in an anti-competitive practice if, 
in the course of business, that person pursues a course 
of conduct which, of itself or when taken together with a 
course of conduct pursued by persons associated with him, 
has or is intended to have or is likely to have the 

effect of restricting, distorting or preventing 
competition in connection with the production, supply or 
acquisition of goods in the United Kingdom or any part of 
it or the supply or securing of services in the United 
Kingdom or any part of it."34

Where the Director-General identifies an anti-competitive 
practice he may accept an undertaking or refer the matter to 
the Monopolies and Mergers Commission.

(c) The Molony Committee Report and Post-Molony

Further recognition of the consumer interest found expression 
in 1959 when the then President of the Board of Trade 
established a committee, under the chairmanship of J T Malony 
QC, to 'review the working of the existing legislation relating 
to merchandise marks and certification trade marks, and to 
consider and report what changes, if any, in the law and what 
other measures, if any, are desirable for the further 
protection of the consuming public'.

The Committee reported in 1962 35, its findings ranged far 

and wide across the whole field of consumer protection. 
Amongst its 214 separate recommendations, many of which have 
now been translated into appropriate legislation, are the 
following:
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(a) The prohibition of misdescription of the significant
characteristics of the goods on offer. This found 
expression in the 1968 Trade Descriptions Act which goes 
some way towards providing comprehensive protection 
against false or misleading statements as to goods, 
services and certain price indications. Originally 
styled the Protection of Consumers (Trade Descriptions) 
Bill, the legislation replaced the Merchandise Marks Acts 
which had been designed primarily to assist honest 
traders and created what most consumer affairs
commentators regard as the cornerstone of modern consumer 
protection law.

(b) The prohibition of objectionable sales promotion methods, 
whether in the form of advertisements or otherwise, which 
are calculated to divert the shopper from a proper 
judgement of his best interests. Amongst the legislation 
which could be said to have given effect to this 
recommendation is the Fair Trading Act 1973.

(c) Increased provision of information annexed to goods which 
will assist consumers to judge for themselves whether 
they satisfy particular requirements. The Textile 
Products (Indication of Fibre Content) Regulations 
198636 (previously 1973) is an example of this, as is 

the support given by the Government to the work of the 
British Standards Institution.

(d) Arrangements to give the consumer a positive assurance 
that goods on offer are safe and of sound quality. 
Legislation had already been enacted in the form of the 
Consumer Protection Act 1961, and greatly expanded by 
virtue of Part II of the Consumer Protection Act 1987.

(e) The assessment of the merits of the goods on offer by 
independent agencies. This has been the most difficult 
recommendation to implement and is still on the political
agenda37.
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(f) The availability of adequate means whereby the 
justifiably aggrieved shopper may obtain fair redress. 
This has found expression chiefly in the establishment of 
the small claims procedure in the county courts, in the 
consumer publications of the Office of Fair Trading and 
in the encouragement of industry-based schemes of 
conciliation and arbitration's, it also found 
expression in the development of consumer advice centres 
and the considerable growth in the number of citizens' 
advice bureaux.

Undoubtedly, the Committee's report acted as a major spur
during the '60s and '70s to the creation of the quite
considerable volume of consumer protection legislation which 
was passed during that period. In particular, the Report 
recognised that technological and marketing developments posed 
new problems for the consumer:

"Technological advances have produced a bewildering
variety of consumer goods to meet the old needs. A
wealthier community with greater social mobility had 
developed new needs. Advertising whets the appetite 
which inventiveness aims to satisfy. The consumer has 
the means and the urge to respond to the offer of 
unfamiliar merchandise often of great technical 
complexity. The art of salesmanship has developed new 
and not always creditable subtleties. These 
considerations compel recognition of the fact that the 
position of the domestic purchaser has worsened relative 
to the trader".39

The findings of the Committee reflected a conceptual change 
away from the notion of consumer self-help using the civil law, 
towards the increasing use of criminal law to regulate the 
relationship between the consumer and the trader. Atiyah has 
commented that consumer protection legislation has mostly been 
designed to afford better enforcement provisions where the
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consumer is unlikely himself to take the initiative in bringing 
civil proceedings, because the individual grievance does not 
justify the cost and trouble^O. Legislation was also used to 
help redress the balance in contractual relationships in favour 
of the consumer.

The '60s and '70s were the hey-day of consumer legislation^! 
as a great body of statutory protection was built up -including 
the Consumer Credit Act 1974, following the Crowther Committee 
Report on Consumer Credit, the Supply of Goods (Implied Terms) 
Act 1973, the Unfair Contract Terms Act 1977 and the Consumer 
Safety Act 1978 -not to mention a plethora of statutory 
instruments. Commenting on this growth of legislation. Sir 
Gordon Borrie has said:

"The development of consumer law was very much a period 
of advance by statute, rather than case law, and more by 
way of criminal law and administrative controls, than 
through civil law"42.

That process of innovation by statute is continuing with the 
recent passing of the Consumer Protection Act 1987, with its 
provisions on consumer safety, product liability and misleading 
prices.

Mitchell can detect three distinct strands in the changes that 
have taken place: the quality, and sometimes the quantity of 
consumer information has improved; there has been tighter 
control of undesirable practices and the consumer's civil law 
rights have been improved43.

As a result of this new legislation the concept of 'caveat 
emptor' looked increasingly dated. More appropriate today, 
some would say, would be the maxim 'seller beware'. 
Particularly important was the Fair Trading Act 1973 which 
established, inter alia, the Office of Fair Trading (OFT) and 
the post of Director-General of Fair Trading (DGFT). The OFT 
was charged with keeping under review the consumer interest in 
the supply of goods and services and receiving and collating
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evidence of practices which may adversely affect the consumer 
interest. The DGFT was given an impressive array of powers to 
act in the consumer interest, not just directly in the consumer 
affairs field but, as we saw, in the area of competition law 
and policy. In Sir Gordon Borrie's words: "My Office has three 
main activities in the field of consumer affairs: new 
initiatives to safeguard the public; information for consumers; 
and enforcement of the 1aw"44.

One important power which the DGFT possesses is the ability to 
seek assurances and, if necessary court orders, in respect of 
traders who engage in a course of conduct involving persistent 

breaches of civil and criminal law obligations to the consumer. 
This power in Part III of the Fair Trading Act owes much to the 
cease and desist orders which operate in the United States and 
in Sweden.

Another important function which the DGFT acquired after the 
passage of the Fair Trading Act was the power given to him 
under the Consumer Credit Act 1974 to license all those 
involved in consumer hire business, credit brokerage, debt 
adjusting, debt counselling and debt collecting. This is 
called 'positive' licensing. The DGFT also has 'negative' 
licensing functions under the 1979 Estate Agents Act by which 
he can issue warning and prohibition orders against estate 
agents who breach the requirements of the Act or regulations 
made under it.

The importance of the role of the DGFT is evidenced by the fact 
that the holder of the post has a status equivalent to a 
Permanent Secretary in a Government department.

The year 1973 was particularly crucial in other ways for the 
development of our framework of consumer protection. The 1st 
of January 1973 saw the UK's accession to the European Economic 
Community. In an effort to achieve a human face for a 
Community popularly characterised by wine lakes and butter 
mountains, the European Commission launched its first consumer 
action programme in 1975 ^5, Several draft directives
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followed but the Commission experienced considerable difficulty 
in securing their passage. Different systems and approaches to 
consumer protection in the member states ensured constant 
deadlock in the Council of Ministers' Working Party. More 
recently, however, a more flexible and accommodating approach 
by the Commission has secured the passage via the Council of 
Ministers of a number of measures from the Consumer Action 
Programme, notably the Directives on Misleading 
Advertising*^®, Doorstep Selling47 and Product 
Liability48.

Since the first programme the Commission has pressed ahead with 
the implementation of a second consumer action programmers 

and with what is now its 'New Impetus for Consumer Protection 
Policy'®®. It is clear that the consumer interest is now 

firmly established in Europe, and it is also clear that 
legislative initiatives from Brussels are playing an 
increasingly important part in shaping the United Kingdom 
system of consumer protection. For example, the recently 
adopted EEC Directive on Product Liability has necessitated the 

introduction of "no fault" liability for defective 
products®!.

Of course one must not forget that by the 1970s, quite apart 
from our involvement with the European Community, the consumer 
interest had been recognised through the existence, since 1972, 
of a Government Minister responsible for consumer affairs. For 

some years that minister was of Secretary of State rank. 
Although the position is today held by a junior Minister, who 
is also Minister for Corporate Affairs and responsible for de­
regulation, it does nonetheless illustrate the all-party 
recognition that now exists of the consumer interest.

Indeed, it would be true to say that nearly all Ministers are, 
in a sense. Consumer Ministers. For example, the Minister of 
Agriculture is very much concerned with matters impinging on 
the consumer interest and contributes significantly to consumer 
protection through the work of the Ministry on food standards
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and labelling. Similarly the Secretary of State for Health and 
Social Security is concerned with the provision of services 
which are of considerable concern to consumers and consumer 
agencies, particularly in relation to the licensing of 
medicines under the 1968 Medicines Act.

In addition, the consumer interest is now protected and 
advanced by the National Consumer Council (NCC) which was set 
up in 1975 and which, to an extent, replaced the Consumer 
Council which was abolished by the Conservative Government in 
1971. The Consumer Council had been set up in 1963, with a 
Government grant-in-aid, as one of the results of the Malony 
Committee Report. The latter had called for a consumer body 
"of national status and so constituted that its voice and 
actions would command the confidence and respect of the 
consumer, the Government and the trade"52.

The principal function of the Council was to take up matters 
affecting the consumer interest and promote effective action on 
their behalf. In addition, the Council was to provide advice 
for the consumer.

The National Consumer Council is a company limited by 
guarantee. It is financed by a grant-in-aid from the 
Department of Trade and Industry. The Council's eighteen 
members are appointed by the Secretary of State, three of whom 
are appointed to chair separate councils for Wales, Scotland 

and Northern Ireland.

The Council has the following terms of reference set out in its 
Memorandum of Association:

(a) To promote action for furthering and safeguarding the 
interests of consumers.

(b) To ensure that those who take decisions which will affect 
the consumer can have a balanced and authoritative view 
of the interests of consumers before them.
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(c) To insist that the interests of all consumers, including
the inarticulate and disadvantaged, 
account.

are taken into

It has been very successful in lobbying for new legislation to 
protect the consumer, notably the Supply of Goods and Services 
Act 198253, and has encouraged a trend towards a more 

cohesive consumer movement through its sponsorship of the 
annual National Consumer Congress. The issues the NCC 
campaigns on reflect the changing nature of our society and its 
concerns and the diversity of what today are regarded as 
consumer issues. For example, the NCC has involved itself in 
the issue of official secrecy as it affects consumers54.

Views may differ about the best way to protect the consumer 
interest but it is clear that the consumer is now firmly 
established as a proper object of official policy and a 
substantial body of law, both criminal and civil, exists to 
protect him, quite apart from the self-regulatory arrangements 
which we shall consider in Chapter Two. But how effective is 
this legislation both in terms of its substantive provisions 
and in terms of enforcement? We shall look at these questions 
in Chapter Four.
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CHAPTER TWO

THE DEVELOPMENT OF SELF-REGULATION

. 21 -

(a) Introduction

In the last chapter we looked at the development of the legal 
framework of consumer protection. In this chapter we look at 
the growth of self-regulation as a means of controlling trading 
practices and protecting the consumer.

As we shall see, self-regulation can manifest itself in a 
number of ways. An interesting definition is provided by the 
Bank of England who, in giving evidence to the Wilson 
Committee!, said that self-regulation originated:

"... in the realisation by a group of individuals or 
institutions that regulation of their activities is
desirable in the common interest, and their acceptance 
that rules for the performance of functions and of duties 
should be established and enforced. Typical of such 
arrangements are those to which members of professional 
bodies subscribe in order to establish appropriate 
standards of professional conduct and competence. In 
some cases, the enforcement of such standards is
entrusted to a committee of a profession or of 
practitioners in a market. Frequently, however, the
enforcement of the regulations may be entrusted to an 
authority outside the group, which is or becomes 
customarily recognised and obeyed and which may also 
become the initiator of new regulations. In both cases 
the system can be described as self-regulation, the first 
intrinsically so, the second by common consent"^.

(b) The Guilds

The earliest form of self-regulation in the consumer protection 
field was the guilds^ which were very much a characteristic 

of medieval times. They normally existed to protect the
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economic interests of the merchants in a particular town, 
although they had a consumer protection role in that they 
"inspected markets and measures, judged the quality of 
merchandise and laid down rules of both business and 
manners"^.

The merchant guilds controlled all the trade in many medieval 
boroughs and the guild regulated the markets and fairs. London 

had no merchant guild as such but each craft formed its own 
guild, e.g. skinners, tailors and the apothecaries. Each guild 
controlled its own craft, including training apprentices, 
arbitrating in disputes between guild members and fixing 
prices. Guild officials supported borough magistrates in 
condemning all profiteering and sharp practice, although not 
always successfullyS.

Indeed, the guilds do appear to have been principally concerned 
with trade protection, rather than consumer protection. At 
Southampton we read that:

"No-one shall bring into the town of Southampton to sell 
again in the same town unless he be of the guild merchant 
or of the franchise"^.

The guilds were in many respects the forerunners of modern 
local authorities and their common seals confirmed corporate 
intentions and obligations^. In some towns we read that "it 

is impossible to distinguish between the personnel of local 
government and merchant guild, for the same prominent merchants 
held chief office in both"8.

The 14th and 15th centuries saw a steady merging of the 
merchant guilds and the civic authorities and Gross, the 
eminent historian of the English merchant guilds, regards this 
as one of the distinctive characteristics of the period^.

How effective the guilds were at protecting the consumer is 
difficult to ascertain, particularly because of the powerful 
cultural and moral influences at work. This manifested itself.
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for example, in the widely held belief of medieval times, 
amongst traders and consumers, in the concept of the just 
price, although there was often a gap between theory and 
practice. Holdsworth tells us that the medieval state had 
aimed at a moral ideal - honest manufacturer, a just price, a 
fair wage and a reasonable profitlO.

Certainly the guilds had controls but they sometimes owed
little to a concern for the consumer. For example, the
Cordwainers and Cobblers had an ordinance that no person who 
"meddled with old shoes" should sell new ones^l. Doubts

about the efficacy of such ordinances came to a head in 1437 
when legislation required the "masters, wardens and people of 
the guilds" to submit their ordinances to the justices of the 
peace or the "chief governors of cities and towns"12. 
Further legislation in 1504 referred to the many previous times 
the guilds had "made themselves many unlawful and unreasonable 
ordinances as well in prices of wares as other things, for
their own singular profit and to the common hurt and damage of 
the people"13.

In Tudor times, two major threats to the guilds grew up; the 
rise of "the over-mighty member" and the growth of the domestic 
system of industryl4.

The latter, Ramsey tells us, was the most serious enemy of all 
for the guilds in the long termlS, The guilds had so 

successfully set up monopolies in the towns that new industries 
were established in the countryside, thereby escaping the 
restrictive practices of the guilds. This is an important 
reason why new industries such as iron manufacture and coal 
mining grew up in the country or in towns where the guilds were 
weak. In Birmingham and Wolverhampton, for example, there were 
no guildsl6.

During the 17th century the guilds' position was steadily 
eroded and with it the discipline they exerted over their 
members. The "just price" concept gave way under the pressure 
of inflation, following a long period of price stabilityl^. 

And in 1545 it had become legal to charge interest on loans and 
centuries of legislation against usury came to an endis.
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Gross tells us that the machinery of the merchant guilds fell 
to pieces, but that its name often remained relating to certain 
craft fraternities, the town, polity as a whole, to the 
governing corporation, or to a private social-religious 
guildl9.

Major economic changes were taking place and with them a move 
away from a relatively high level of paternalism in protecting 
the consumer, both through the guilds and through legislation. 
The remnants of the merchant guild vanished before the new 
ideas of a more liberal age - the age of laissez-faire^O,

(c) The 20th Century and the Growth of Modern Industry Self-
Regulation

As we saw in the first chapter, the move away from a 
paternalistic approach was pronounced in the 18th and 19th
centuries. For example, in 1835 the Municipal Corporations Act 
provided that "every person in any borough may keep any shop 
for the sale of all lawful wares and merchandises by wholesale 
or retail, and use every lawful trade, occupation, mystery, and 
handicraft, for hire, gain, sale or otherwise, within any
borough"21. Such legislation, often encouraged by local

chambers of commerce, meant the end of the "onerous self
destructive restrictions of the guilds"22.

However, the 20th century saw a return to a more paternalistic 
and interventionist role for Governments. This was mirrored, 
in part, by the growth of trade associations. Trade 
associations began to grow in the 19th century, particularly 
towards the end of the century when "falling profits and higher 
costs produced a greater sense of urgency" about the need for 
industrial and commercial representation's. Grant and Marsh 

note that one or two modern trade associations can trace their 
origins back to the 18th century but, generally speaking, 
nationally organised trade associations did not develop on a 
significant scale until the latter years of the 19th century. .
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When they grew up they tended to do so in specific industries 
where there was a strong relationship with the Government, for 
example coal mining and engineering24.

One major cause of the growth of associations was the First 
World War which brought systematic attempts to influence the 
development of a system for industrial representation. Most of 
the key sectors of the economic life of the country experienced 
direct State intervention and trade associations played a 
crucial role in the administration of war-time controls^S,

Stephenson and Cooke also see a connection between the growth 
of monopolistic enterprises, particularly in the 20s and 30s 
and the development of trade associations26. They detected 

in their development the same characteristics of defensive 
growth seen in the mergers in the manufacturing industry. This 
defensiveness found expression in the principal role of trade 
associations in price fixing and control which sometimes took 
the form of arranging quotas for internal and overseas 
markets27.

As we saw in the previous chapter, Britain in 1914 was probably 
the least concentrated of the industrial economies but by 1939 
it was one of the most concentrated28. For example, in 1914 
there were about 50 trade associations, mainly in the iron and 
steel industry. 1925 the Federation of British Industries 
(a forerunner of the CBI) had 250 associations affiliated to it 

and by 1945 there were nearly a thousand trade 
associations29. Today, it has been estimated that there are 

around two thousand trade associations^O.

The enormous growth of trade associations led to various 
initiatives at trying to establish self-regulation. One of the 
earliest examples of industry self-regulation was the growth of 
the British Standards Institution (BSI). It originated in 1901 
as the Engineering Standards Committee, having been established 
by the Institution of Civil Engineers and other professional
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bodies. A Royal Charter was granted in 1929 giving the BSI the 
role of drawing up voluntary standards and codes of good 
practice by agreement amongst all the interests concerned who 
wanted them - manufacturing, professional and distributive 
- and to promote their adoption.

(d) Advertising Self-Regulation

Perhaps more significant in the development of industry self­
regulation was the establishment, at the 1937 Berlin conference 
of the International Chamber of Commerce (ICC), of the 
International Code of Standards of Advertising Practice. It 
was significant because the Code had the declared aim of 
safeguarding the legitimate interests of the public as 
consumers^!.

The ICC Code was also significant because of the widespread 
support it enjoyed from commercial interests, both nationally 
and internationally. The ICC was founded in 1919 by British, 
American and European business leaders who anticipated the need 
for increased dialogue between commerce and governments in the 
post-war re-construction of trade32.

A particularly significant factor behind the development of the 
ICC Code has been pinpointed by Miracle and Nevett in the 
growing importance of repeat-purchase consumer goods. They 
make the point that awareness was increasing among certain 
industry leaders of the importance of ensuring consumer 
satisfaction in order to facilitate continuing sales. 
Advertising claims were particularly crucial to this because a 
repeat purchase was unlikely if the product failed to satisfy 
consumer expectations33.

At their congress in June 1935 the ICC resolved:

"To enquire into the effects of fraudulent or dishonest 
advertising on the profession, on industrialists and 
traders, and on public confidence; and the means best 
suited to suppressing such practices in international 
dealings."
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A committee on advertising was established which concluded that 
the most effective way of dealing with the subject was to 
establish the ICC Code of Standards of Advertising Practice, to 
be administered by a consultative body to be called the 
International Council on Standards of Advertising.

The ICC were quite clear that few sanctions could be applied to 
enforce the Code except "bringing moral pressure to bear in 
order to obtain their observance"34. More significant, 

though, was the objective of using the Code as a model for 
action at national level35. Since 1937 the ICC has developed 

additional codes covering sales promotion and market research.

Action at national level had first found expression in the 
United Kingdom in 1926 in the establishment of the Advertising 
Investigation Department36 by the Advertising Association - a 

federal trade association set up by the associations 
representing the various sectors of the advertising business. 
This Department's role was to investigate abuses in advertising 
and to take remedial action, and it continued in existence 
until 1972 when it handed over its remaining functions to the 
Advertising Standards Authority.

In 1955 the establishment of independent television brought 
into existence a statutory authority, the Independent 
Television Authority (now the Independent Broadcasting 
Authority (IBA)), charged with the responsibility for 
controlling advertisements on television. Independent local 
radio was brought under the supervision of the IBA as a result 
of the Sound Broadcasting Act 1972. Under the Broadcasting Act 
1981 the IBA has the statutory duty to:

(a) draw up, and from time to time review, a code governing 
standards and practice in advertising and prescribing the 
advertisements and methods of advertising to be 
prohibited or prohibited in particular circumstances; and

(b) to secure compliance with the Code37.
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Although a statutory system of control, there is nevertheless a 
considerable amount of voluntary industry input into the 
working of the system through the ISA's Advertising Advisory 
Committee. It is also interesting to note that the first IBA 
Code was strongly influenced by the terms of the ICC Code on 
Advertising38.

The publication of the first British Code of Advertising 
Practice to control all advertising not covered by the IBA Code 
took place in 1961 and a year later came the establishment, by 
the advertising trade associations, of a separate, independent, 
control body, the Advertising Standards Authority (ASA). It 
was under the initial chairmanship of Professor Sir Arnold 
Plant of the London School of Economics, who was assisted by 
ten other members, chosen as individuals from a wide range of 
backgrounds, but with a majority independent of advertising 
interests. The ASA's Memorandum and Articles of Association 
give it the object of:

"The promotion and enforcement through the United Kingdom 
of the highest standards of advertising in all media so 
as to ensure in co-operation with all concerned that no 
advertising contravenes or offends against these 
standards having regard, inter alia, to the British Code 
of Advertising Practice."

The ASA took charge of dealing with public complaints about 
advertising whilst a related body, the Code of Advertising 
Practice Committee (CAP), took responsibility for drawing up 
and keeping under review the British Code of Advertising 
Practice and for dealing with intra-industry complaints. The 
CAP Committee was, and remains, a body composed of 
representatives of the various trade bodies which support the 
self-regulatory system.

The next major development came in 1974 at that year's 
Advertising Association Conference. The then Secretary of 
State for Prices and Consumer Protection, Mrs Shirley Williams,
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threatened new legal controls on advertising unless 
improvements were made in the effectiveness of self- 
regulation39. As a result of these strictures the ASA's role 

and staffing was expanded, particularly to facilitate more pre­
vetting of advertisements and monitoring, and it undertook a 
major publicity campaign to make people aware of it and to 
encourage complaints. To finance its expansion the advertising 
industry agreed to establish an automatic 0.1 per cent levy on 
all display advertising to be paid to a separate body, the 
Advertising- Standards Board of Finance, which would be 
responsible for funding the self-regulatory system.

The year 1974 also saw the introduction of an additional code 
of practice, the British Code of Sales Promotion Practice, to 
control the operation and advertising of certain sales 
promotion devices, such as competitions.

In 1978 the OFT reviewed the advertising self-regulatory system 
and whilst their report recognises that the system was 
generally working well, they called for some form of statutory 
reinforcement of the system^O. The DGFT acknowledged, 

however, that the use of such powers would only rarely be 
necessary, but that their existence would stimulate observance 
of the Code and strengthen compliance.

In 1980 a Department of Trade working party reported, whose 
terms of reference were to consider 'whether and, if so, to 
what extent, the existing self-regulatory system of advertising 
control in the United Kingdom requires reinforcement^l'.

Noting the limitations identified in the DGFT's report, the 
working party recommended that a new injunctive procedure 
should be introduced and based on a new statutory duty not to 
publish an advertisement likely to deceive or mislead with 
regard to any material fact^Z. ■

The EEC' Directive on Misleading Advertising's^ which was 

approved by the Council of Ministers in 1984, gave the United 
Kingdom the opportunity to enact the legislation necessary to 
provide for statutory reinforcement of the system^^.
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We shall be examining the nature and extent of this statutory 
reinforcement in the next chapter.

However, at this stage, no account of self-regulation in 
advertising would be complete without mentioning some related 
initiatives in self-regulation.

Firstly, there is the system which the Proprietary Association 
of Great Britain (PAGB) operates. The PAGB Code is operated by 
a process of pre-publication scrutiny backed up by an extensive 
monitoring operation. PAGB is a member of the Code of 
Advertising Practice Committee (CAP) and is therefore part of 
the wider advertising self-regulatory system. This means, 
inter alia, that the normal sanctions available in that system 
are also available to ensure the effectiveness of the PAGB 
Codecs.

Mail order has also seen its own special initiatives at self­
regulation.

In 1975, the principal trade associations in the advertising 
business established, with the active co-operation of the OFT, 
the Mail Order Protection Scheme. Administered by the 
Newspaper Publishers Association (NPA) the scheme provides, 
with certain limited exceptions, for those who lose money in 
responding to mail order advertisements in the national press 

to be compensated from a fund. Mail order advertisers are 
required to contribute towards the fund and submit themselves 
to detailed examination, for example as to their financial 
standing. Similar schemes now operate in relation to the 
regional press and periodicals, although the OFT has suggested 
that the schemes should extend their coverage and bring 
themselves more into line with one another^O.

Apart from advertising in the press, mail order marketing also 
uses direct mail advertising. In this field, there have been 
two developments of note.
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Firstly, as a result of the growth of direct mail and criticism 
of it by people who objected to receiving it, the trade 
associations in the direct marketing field established the 
Mailing Preference Service in 1981. This service enables 
members of the public to write and ask for their name to be 
deleted from the lists used for direct mail purposes. 
Alternatively, those wishing to receive direct mail can request 
their name to be added to lists for all, or any, classes of 
goods.

Finally, direct mail, although subject to the British Code of 
Advertising Practice, is not a medium where there is a media 
owner willing and able to refuse to carry advertising material 
which infringes the Code. Except where there is a statutory 
provision, as there is for example in the case of obscene 
materially, the Post Office is a common carrier. 

Nevertheless, the Post Office recognised the problem and in 
1983 established and funded the Direct Mail Services Standards 
Board (DMSSB).

The DMSSB operates a system of recognition for direct mail 
agencies which is dependent on the agency abiding by the 
British Code of Advertising Practice and any other relevant 
codes. Recognised agencies are entitled to use a logo denoting 
recognition and to be paid a 1 per cent commission on their 
postage bill.

(e) Section 124 of the Fair Trading Act 1973 and OFT Sponsored
Codes

Although advertising has been one of the key sectors involved 
in the growth of self-regulation it is only one of a number. 
This was recognised in the Fair Trading Act 1973 which placed 
on the Director-General of Fair Trading, in a section concerned 
with the publication of information and advice, a duty to 
encourage the development of codes of practice. This provision 
is no doubt influenced, in part at least, by the increasing 
interest of governments in using non-statutory techniques of 
regulation's. Specifically Section 124(3) provides:
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"... it shall be the duty of the Director to encourage 
relevant associations to prepare, and to disseminate to 
their members, codes of practice for guidance in 
safeguarding and promoting the interests of consumers in 
the United Kingdom."

Using these powers the DGFT has negotiated with trade
associations 23 such codes as follows:

1. Domestic laundry and cleaning services (1976) (Appendix 
A).

2. Domestic electrical appliances (Servicing by electricity 
boards) (1975).

3. Domestic electrical appliances (Servicing by Scottish 
electricity boards) (1975)

4. Direct selling (1980).
5. Footwear (1976).
6. Shoe repairs (1976).
7. Funerals (1979).
8. Furniture (1978).
9. Glass and glazing (1981).
10. Mail order publishers (1977).
11. Mail order traders (1978).
12. Motor industry (1976).
13. Vehicle body repairs (1975).
14. Photographic industry (1979).
15. Postal services (1979)
16. Telecommunications services (1979).
17. Selling and servicing of electrical and electronic 

appliances (1976).
18. Domestic electrical appliance servicing (1974).
19. Holidays (1975).
20. Motor cycle industry (1984).
21. Hiring of holiday caravans (1986).
22. Buying and siting of holiday caravans (1986).
23. Finance Houses Association (1987).49

In discharging its functions under Section 124 the OFT has 
concentrated on encouraging codes in those sectors where there
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has been a high level of consumer complaint; where the trade 
association represents firms whose sales account for the 
majority of the market; and where the relevant association has 
the resources and authority to support the code and ensure 
complianceSO.

Terms of individual codes vary though most contain certain core 
requirements as follows:

(a) All advertising must be clear, honest and in accordance 
with the British Code of Advertising Practice and the IBA 
Code.

(b) Full information must be given to the consumer about the 
goods, price charged and credit facilities offered by the 
retailer.

(c) Realistic delivery dates must be given and adhered to by 
the retailer.

(d) Assistance and advice must be given to the consumer about 
general care and, where relevant, cleaning of the 
goods .51

In addition, the central core of all OFT sponsored codes is a 
clear and simple system of handling consumer complaints52.

Where an industry code exists a four stage procedure for 
getting redress is envisaged53.

Firstly, the consumer pursues his complaint with the trader 
concerned. If no satisfaction is achieved, the second stage is 
to consult a local advice agency. The third stage is to 
involve the relevant trade association who will normally 
attempt to conciliate. Finally, most codes offer independent 
arbitration facilities, through the Institute of Arbitrators, 
to provide an alternative to recourse to law.
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The DGFT having encouraged the establishment of industry codes 
is under an obligation to keep then under review and attempt to 
improve them wherever possible. An example of the latter is 
the OFT's work on redress procedures. In 1980 the OFT 
conducted a review in this area, publishing a consultative 
paper in September of that year54. in 1981 it published its 

conclusions, the aim of which were in the words of the DGFT:

"... to strengthen the codes of practice arbitration 
system so that it will more effectively offer the 
essential in'gredient of fairness, simplicity and speed at 
minimum cost to all concerned."55

That Report made a number of recommendations to improve the 
operation of codes of practice in respect of redress for 
consumers. The main conclusions were as follows:

(a) Arbitrations under codes of practice should be on a 
documents-only basis, except in the very limited 
circumstances when the arbitrator is able to arrange a 
local hearing at no cost to the parties involved in the 
dispute.

(b) The Office, the Institute and trade associations should
co-operate in working out ways to apportion
responsibility for meeting the increased costs of 
arbitration; a standard scale of fees would seem 
appropriate for the consumer's contribution.

(c) Arbitrators should always give reasons for their
decisions.

(d) Trade associations and organisations whose codes embody 
arbitration provisions should arrange, when so requested 
by the arbitrator, for independent technical advice to be 
provided.



(e) Trade associations should set a target, preferably of not
more than three months, for completion of the
conciliation stage. The target should be regarded as 
flexible in cases of particular complexity, and should 
not be invoked to prematurely terminate cases which are 
proceeding satisfactorily towards settlement. Parties in 
dispute should be informed in writing of the target times 
for the handling of cases, so that they can exert some 
pressure if there are unwarranted delays.

(f) The Institute should also adopt target times for the 
completion of the arbitration stage of redress.

(g) Trade associations and the Institute should provide
reports to the Office, on an annual basis, on the time 
taken to process conciliation and arbitration cases, and 
on performance against the time targets set.

(h) Trade associations supporting codes of practice should
consider adopting the Institute's new 'special' 
arbitration scheme, which will incorporate features 
recommended in this report.

(i) The Office's annual review of redress procedures under
codes of practice will take the form of discussions with 
individual trade associations about performance against 
time targets and problems which may have arisen. A 

further review of all code redress procedures may be 
appropriate three years after the conclusion of the 
review.

(j) The Office intends, in collaboration with the Institute, 
to produce for publication suitably edited information 
about arbitration cases, preserving the anonymity of the 
parties.
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(k) If staff and finance can be found, the Office will 
prepare a new leaflet designed to help the consumer 
decide whether to seek redress by a code arbitration's.
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The late Sir John Methven, the first Director-General of Fair 
Trading, saw his functions under Section 124(3) in these terms:

"I attach great importance to the use of powers of 
persuasion as well as to the statutory powers. I believe 
it is greatly in the interest of trade and commerce in 
the UK to provide voluntary codes of practice, and I have 
tried to encourage this. The more effective voluntary 
codes there are, the less need for statutory control. 
Regulations are too often negative and tell people what 
they must not do. Codes are positive and lead to a 
greater understanding of the problems which exist on both 
sides of the counter and the ways in which they can be 
dealt with."57

This would appear to have been borne out, to some extent, by 
the research on codes of practice carried out by Pickering and 
Cousins for the Office of Fair Trading. This showed that 
consumers generally benefitted from better quality products and 
services, improved information, fewer undesirable practices, 
better handling of complaints and more awareness of consumers' 
rightsSS as a result of codes.

Before leaving Section 124(3) of the Fair Trading Act it is 
worth making the point that the 23 industry codes approved by 
the OFT form a minority of trade association codes. There are 

many other codes of practice which are not approved codes, for 
example because they do not provide a formal redress procedure 
for consumers.

One such example is the Code of Practice of the British Aerosol 
Manufacturers Association. Although it does not provide any 
redress procedures for consumers it sets out detailed guidance 
to manufacturers on the manufacture, labelling, transportation 
and distribution of aerosol products.

Some of these codes have a degree of official sanction because 
of consultation during the preparation of the code. For 
example, the British Herbal Medicine Code was drawn up in 

consultation with the Department of Health and Social Security.
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(f) The Consumer Ombudsmen

Finally, an interesting form of industry self-regulation which 
has arisen in the 1980s is the phenomenon of the consumer 
ombudsman.

The Insurance Ombudsman Bureau was the first to be established 
and was the creation of the major insurance companies in 1981. 
Although financed by the industry the Bureau was nevertheless 
set up as an independent organisation. Its nine member council 
has seven members representing public and consumer interests, 
in addition to two representatives from the industry.

The Bureau deals with complaints, disputes and claims 
concerning policies taken out by or for private individuals 
with companies who are members of the scheme. The Ombudsman 
has the role of counsellor, conciliator, adjudicator or 
arbitrator in regard to cases submitted to him.

Another ombudsman scheme is that relating to banking, which 
came into operation on 1st January 1986. This scheme, whose 
membership covers all the major clearing banks, followed an NCC 
Report in 198359. The scheme is very closely modelled on the 
Insurance Ombudsman scheme^O.

Finally, there is the Building Societies Ombudsman who became 
operational on 1st July 1987. He is empowered to deal with 
claims involving breach of legal rights, unfair treatment or 
maladministration. However, unlike the insurance and banking 
ombudsmen, the building societies scheme has a statutory basis 
provided by the Building Societies Act 1986 and the scheme 
covers all building societies^!.

In conclusion, it is clear that the enormous number of 
individual systems of self-regulation have made it an 
established element of our system of consumer protection. Its 
effectiveness we shall consider in Chapter Four.
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CHAPTER THREE

THE ROLE OF CODES OF PRACTICE AND THEIR LEGAL EFFECTS

(a) The Classification of Codes

In the last chapter, we noted the development of self- 
regulatory codes. However, the word 'code' is used to describe 
many different types of rules and practices which vary so 
enormously in their scope and effect. Accordingly, in this 
chapter we are going to take a look at codes of practice and 
examine their legal effects.

Our first task is to attempt some sort of categorisation. One 
way of categorising codes is on the basis of the body 
responsible for establishing them. On this basis, one can 
distinguish between individual company codes, trade association 
codes, international trade association codes and codes laid 
down by the Government or one of its agencies, or imposed by an 
international Government agency.

Another approach is to categorise codes according to how, if at 
all, they are enforced. Painter, for example, distinguishes 
between pious codes, which provide no redress procedures and no 
meaningful system of enforcement, remedial codes, which seek to 
provide redress for consumers, usually in the form of 
conciliation and arbitration facilities, and the self- 
regulatory advertising codes - the latter being the British 
Code of Advertising Practice and the British Code of Sales 
Promotion Practice^. Their significance lies in the fact 

that they are enforced, not directly, but by a separate and 
independent body, possessed of real powers against offenders.

Codes can also be distinguished on the basis of their subject 
matter, between 'horizontal' codes and 'vertical' codes^. An 

example of a horizontal code would be the British Code of 
Advertising Practice, which covers a business activity across



43

all or nearly all product and service sectors. On the other 
hand, the codes of practice sponsored by the OFT under the Fair 
Trading Act are vertical, in the sense that they are concerned 
with specific product sectors.

Other classifications can be made on the basis of the legal 
effect of breach and the motivations of those who establish 
codes3.

Any classification one chooses is likely to cut across other 
classifications. For example, the National Consumer Council 
makes a distinction between genuinely self-regulatory codes, 
adopted without consultation or discussion with outsiders, 
self-regulatory codes which follow discussions with outside 
interests, such as Government or consumer bodies, and the 23 
codes approved by the OFT under Section 124(3) of the Fair 

Trading Act 1973 t

However, the first two types of 'NCC code', for example, could 
cover those within Painter's category of 'remedial codes', and 
a genuinely self-regulatory code includes both vertical and 
horizontal codes.

One cannot even regard the NCC classification as exhaustive as 
to the types of self-regulatory code. For one thing, there is 
a curious and apparently self-contradictory categorisation to 
be added of 'imposed rules of self-regulation' - an example of 

which is the International Code of Marketing of Breast Milk 
Substitutes, promulgated by the World Health Organisation in 
1981. And some would distinguish between self-regulatory codes 
which involve consultation, as in the NCC categorisation, and 
those which involve negotiations, as in the OFT sponsored 
codesS.

What is clear is that codes can be classified in a number of 
ways. Since this thesis will be considering, amongst other 
matters, the role of codes within an overall legal framework, 
the most important classification, for our purposes, must be 
between:
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(i) Statutory Codes

This rather general term covers a number of codes which 
have some statutory status or authority. Originally, 
they were looked on by the legal establishment as 
"neither fish, flesh, fowl nor good red herring"^. 

They include codes which are drawn up independently of 
Government, or quasi-independently, but given some form 
of statutory basis such as the I BA Code of Advertising 

Standards and Practice or the Code of the Insurance 
Brokers Registration Council, established under the 
Insurance Brokers Act 1977. Such codes may not receive 
direct Parliamentary approval but there is nevertheless a 
degree of public accountability, if only to a Minister. 
Secondly, the category
includes, as we shall see later, the type of code 
identified as the fifth type of code by the National 
Consumer Council. This code is directly promulgated by a 
Minister using the mechanism of a statutory instrument by 
which it receives Parliamentary approval.

Some of the codes, such as that of the Insurance Brokers 
Registration Council, leave an element of self-regulation 
to the particular sector in question. The most 
traditional example of this is provided by the Practice 
Rules made by the Law Society under the Authority of the 
Solicitors Act 1974. The Act provides that the Council 
of the Law Society:

"...may, if they think fit, make rules, with the 
concurrence of the Master of the Rolls, for 
regulating in respect of any matter the 
professional practice, conduct and discipline of 
solicitors"7.

Other forms of statutory code leave little room for a 
self-regulatory element, for example, the Highway Code, 
although extensive consultation may have taken place with 
affected interests prior to its promulgation.
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Another important sub-division of statutory codes is 
between mandatory codes, 'evidential status' codes and 
guidance codes. The first is comparatively rare, 
although elements of the 1979 Packers Code made 
originally under The Weights and Measures (Packaged 
Goods) Regulations 1979 fall under this heading. The OFT 
comments that such codes are appropriate where it is 
necessary to have maximum precision in the context of 
criminal sanctions^. The second, where the code has 

evidential status in relevant proceedings, is by far the 
most common kind of statutory code as we shall see when 
we look at statutory codes in detail.

The third arises, for example, in the case of some of the 
codes under the Food Act 1984. Section 13(8) of the Act 
authorises Government Ministers to publish codes for 
advice and guidance. One such code, the Code for Hygiene 
in the Retail Meat Trade, says in its introduction:

"The Code has no statutory force: it should not be 
regarded as an interpretation of the requirements 
of the Food Hygiene Regulations, and it should not 
be thought that observance or non-observance of any 
of its particular recommendations amounts to 
compliance or non-compliance with particular 
requirements in the legislation."

(ii) Self-regulatory codes with statutory reinforcement

Some would argue that the Solicitors Practice Rules are 
an example of a code that has statutory reinforcement 
because of the underpinning provided by the Solicitors 
Act. However, for our purposes, the best example must be 
the British Code of Advertising Practice.

(iii) Self-regulatory codes without statutory reinforcement

This category covers the largest number of codes and, 
like codes in general, they range enormously as to their
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scope and significance. However, as we shall see later, 
although not given formal statutory reinforcement, they 
do sometimes carry legal implications.

So let us now consider these categories in some detail.

(b) Statutory Codes

There is an increasing tendency to use codes of practice within 
an overall statutory framework. This is probably, in part, a 
consequence of the increasing trend towards the use of 
subordinate legislation which has been going on since the First 
World War 9, Often legislation lays down general duties, the 

practical application of which is, in a number of cases, 
assisted by reference to codes. One of the earliest examples 
was the Highway Code:

"... comprising directions for the guidance of persons 
using roads ...".

It was first produced as a result of Section 45 of the Road 
Traffic Act 1930, which gave the Secretary of State the power 
to revise the Code by revoking, varying, amending or adding to 
the provisions of the Code as he thinks fit, although such 
changes need Parliamentary approval. Its statutory basis is 
now Section 37 of the 1972 Road Traffic Act, as amended by 
Section 60 of the Transport Act 1982. There is no better 
description of the nature and function of this Code than that 
provided by Lord Denning when describing his experiences on the 
Bench in dealing with road traffic cases:

"The statute could not deal with all the details which 
would arise in the ordinary case of road users and 
therefore Parliament - and I think rightly - issued a 
code of practice, a Highway Code, for the guidance of 
individuals using the road. That was not a statute which 
was imperative and for which one could be punished for 
disobeying, but was for guidance. It could be taken into 
account by a magistrate or judge trying a civil or
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criminal case. It could be taken into account and is 
therefore not without legal significance. It is an 
important element in deciding the case. That was the 
function of the Code and, so far as my experience is 
concerned, I should have thought that worked 
admirablylO."

The precise status of the Highway Code is set out in Sub- 

Section 7:

"A failure on the part of a person to observe a provision 
of the Highway Code shall not of itself render that 
person liable to criminal proceedings of any kind but any 
such failure may in any proceedings (whether civil or 
criminal, and including proceedings for an offence under 
this Act, the Road Traffic Regulation Act 1967 or the 
Public Passenger Vehicles Act 1981) be relied upon by any 
party to the proceedings as tending to establish or to 
negative any liability which is in question in those 
proceedings."

Failure to observe a provision of the Code does not then bring 
automatic criminal liability nor does it of necessity establish 
negligencell.

Statutory codes have become quite common in the field of 
employment law and date back to the ill-fated Industrial 

Relations Act 1971, which provides for a Code of Practice on 
Industrial Relations. The provision in that Act was repealed 
by the Trade Union and Labour Relations Act 1974 and re­
enacted, with minor amendments. ^

The provision of codes of practice in the employment and 
industrial relations field received a further boost in 1975 
with the enactment of the Employment Protection Act. Section 6 
of that Act provides that the Advisory Conciliation and 
Arbitration Service (ACAS) may, subject to Parliamentary 
approval, issue codes of practice containing practical guidance 
for the purpose of promoting the improvement of industrial 
relat ions.
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Using these powers, ACAS has promulgated the following codes of 
practice;

1. Disciplinary Practice and Procedures in Employment (1986) 
(originally 1977).

2. Disclosure of Information to Trade Unions for Collective 
Bargaining Purposes (1977).

3. Time off for Trade Union Duties and Activities (1978).

Section 6(11) provides that a failure to comply with the terms 
of these codes does not of itself bring liability but such a 
failure "shall be admissable in evidence and if any of the 
provisions of such a Code appears to an industrial tribunal or 
the Central Arbitration Committee to be relevant to any 
question arising in the proceedings it shall be taken into 
account in determining that question."

To illustrate the operation of both the primary legislation and 
the codes, it is worth taking, as an example, what is probably 
the most important individual right in employment; the right 
not to be unfairly dismissed. Set out in Section 54(1) of the 
Employment Protection (Consolidation) Act 1978 it provides:

"In every employment to which this Section applies every 

employee shall have the right not to be unfairly 

dismissed by his employer".

This is an example of how broad concepts can effectively be 
incorporated into lawl2.

To successfully defend an unfair dismissal action, an employer 
must establish one of the potentially fair reasons set out in 
Section 57(2) and, in addition, he must show that he acted 
reasonably in treating it as a sufficient reason for dismissal 
- the latter being determined on the basis of equity and the
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substantial merits of the case. The guidance to employers on 
whether their action would be fair, or unfair, is to be found 
in the ACAS Code 'Disciplinary Practice and Procedures in 
Employment'.

Woodroffe has commented that modern employment law involves 
businessmen's freedom of action being circumscribed by a number 
of general, indefinite and widely worded conceptsl3.

As we saw earlier, an industrial tribunal hearing a case of 
alleged unfair dismissal is bound to take into account any 
provision of the Code which appears to it to be relevant. The 
precise status of the Code was considered in the case of W 
Devis and Sons Ltd v R A Atkins^^ in which Viscount Oil home 

commented:

"It does not follow that non-compliance with the Code 
necessarily renders a dismissal unfair, but I agree with 
the view expressed by Donaldson J in Earl v Slater and 
Wheeler (Airlyne) Ltd (1972) that a failure to follow a 
procedure prescribed in the Code may lead to the 
conclusion that a dismissal was unfair, which, if that
procedure had been followed, would have been held to have
been fair".15

Statutory codes had therefore become commonplace in employment 
and related legislation by the mid-1970s. A particularly 
interesting example is provided by the Health and Safety at 
Work etc. Act 1974, which followed the work of the Robens 
CommitteelG which found that health and safety was the 

subject of vastly complex and inflexible statutory regulations. 
Yet this huge body of law did not cover all people at work, or 
all the potential hazards. Accordingly, the Report recommended 
that the new legislation should be based on clear general
principles to be supported by a mixture of regulations and
codes of practice. The Committee concluded:

"We have outlined a number of major defects in the 
present statutory arrangements. These deficiencies' are 

of a kind that cannot be cured by piecemeal improvements 

within the existing system".17
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Sections 2-7 of that Act established a series of statutory
general duties which were designed to progressively replace a 
large number of existing pieces of legislation in the field of 
health and safety, whilst providing immediate coverage in those 
areas not hitherto governed by specific legislation. For 
example. Section 2 provides:

"It shall be the duty of every employer to ensure, so far 
as is reasonably practicable, the health, safety and
welfare at work of all his employees."

Guidance on the practical application of this general duty
comes from two sources; further matters set out in Section 2 
without prejudice to the general duty and the use of approved 
codes of practice.

For the purpose of providing practical guidance. Section 16(1) 
gives the Health and Safety Commission the power to:

"(a) approve and issue such codes of practice (whether 
prepared by it or not) as in its opinion are
suitable for that purpose;

(b) approve such codes of practice issued or proposed 
to be issued otherwise than by the Commission as in 
its opinion are suitable for that purpose".

Section 17 sets out the legal status of the Code, which is 
similar to, but not identical to, the Highway Code. Section 
17(1) provides:

"A failure on the part of any person to observe any 
provision of an approved code of practice shall not 
of itself render him liable to any civil or 
criminal proceedings; but where in any criminal 
proceedings a party is alleged to have committed an 
offence by reason of a contravention of any 
requirement or prohibition imposed by or under any
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such provision as is mentioned in Section 16(1) 
being a provision for which there was an approved 
code of practice at the time of the alleged 
contravention, the following sub-Section shall have 
effect with respect to that code in relation to 
those proceedings."

Codes of practice in this regard are defined as including "a 
standard, a specification and any other documentary form of
practical guidance."18

Approval of a code, or part of a code, requires the consent of 
the Secretary of State but does not require Parliamentary 
approval.

As in the case of the Highway Code and codes under the Trade 
Union and Labour Relations Act, failure to observe an approved 
code of practice does not, of itself, give rise to legal 
liability, although a breach of such a code shall be admissible 
in evidence in criminal proceedings.

The formulation of Section 17 of the Act does, however, go 
further than the Road Traffic Act in one important respect. 
Under Section 17(2):

"Any provision of the code of practice which appears to 
the court to be relevant to the requirement or 
prohibition alleged to have been contravened shall be 
admissible in evidence in the proceedings; and if it is 
proved that there was at any material time a failure to 
observe any provision of the code which appears to the 
court to be relevant to any matter which it is necessary 
for the prosecution to prove in order to establish a 
contravention of that requirement or prohibition, that 
matter shall be taken as proved unless the court is 
satisfied that the requirement or prohibition was in 
respect of that matter complied with otherwise than by 
way of observance of that provision of the code."
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In other words, proof of a breach may be taken as proof of any 
matter to which the provision of the Code in question appears 
relevant unless the Court is satisfied that the matter was 
complied with otherwise than by observance of the provision in 
the Code. Accordingly, a code can effectively shift the burden 
of proof to the employer in criminal prosecutions.

The earliest example of a statutory code in the consumer 
protection field, as we saw in Chapter Two, was probably the 
Code of Advertising Standards and Practice first established 
with the coming of independent television in 1955. It now 
exists by virtue of Section 9 of the Broadcasting Act 1981 
which places on the Independent Broadcasting Authority, a 
statutory body, the obligation to draw up, keep under review 
and enforce, a code of practice for the control of advertising 
on independent television and local radio.

More recent examples are the Code of Practice on Price 
Indications under the Consumer Protection Act 1987, which we 
shall look at in the next chapter and, as we have seen, the 
Packers Code. This was given statutory effect by virtue of The 
Weights and Measures (Packaged Goods) Regulations 197919 and 

was made under the Weights and Measures Act 1979 (now the 
Weights and Measures Act 1985).

Section 47 of the 1985 Act sets out the duties of packers and 
importers. Section 47(3) provides that regulations with 

respect to the manner of selecting or testing packages, made by 
the Secretary of State, may make provision by reference to a 
document other than the Regulations (which may be or include a 
code of practical guidance issued by the Secretary of State). 
What is particularly interesting about the Packers Code, from a 
consumer protection viewpoint, is that it operates in the 
context of a statute involving criminal sanctions.

Normally these codes are not of direct legal effect but are 
nevertheless of evidential value, in differing degrees, in 
determining whether there is compliance with the law. An 
exception is provided by elements of the Packers Code and also
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the Immigration Rules under the Immigration Act 1971, Bates, 
while identifying the latter as an example of a code with 
direct effect, nevertheless acknowledges that this is a rare
case^O.

Often the relevant statutory provision is expressed in terms of 
a general statutory duty or as a broad concept. Consequently, 
the relevant code is normally produced by a Government 
department or Government agency, subject to extensive 
consultation procedures and often, though not always, laid 
before Parliament for approval.

There are a number of objections that are commonly laid against 
the use of statutory codes. Although concerned with Home 
Office circulars, rather than the codes of practice we have 
been discussing, the case of Patchett v. Leatham^l is 
nevertheless worth referring to. In that case Streatfeild J. 
said:

"Whereas ordinary legislation, by passing through both 
Houses of Parliament or, at least, lying on the table of 
both Houses, is thus twice blessed, this type of so- 
called legislation is at least four times cursed. First, 
it has seen neither House of Parliament; secondly, it is 
unpublished and is inaccessible even to those whose 
valuable rights of property may be affected; thirdly, it 
is a jumble of provisions, legislative, administrative or 
directive in character, and sometimes difficult to 
disentangle one from the other, and, fourthly, it is 
expressed not in the precise language of an Act of 
Parliament or an Order in Council but in the more 
colloquial language of correspondence, which is not 
always susceptible of the ordinary canons of
construction"22.

Although the first two of the learned judges' criticisms must 
be regarded as being related more to departmental circulars, 
they nevertheless have a relevance to formal statutory codes of 
practice. Although the latter are normally subject to
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Parliamentary approval, there are cases, as we saw earlier, 
where it is sufficient to get the approval of the Secretary of 
State - a good example being the IBA Code of Advertising 
Standards and Practice23. This code, as we saw earlier, is 

approved by the Home Secretary but not formally presented to 
Pari lament.

Even where a code is laid before Parliament, the procedure 
under which the accompanying statutory instrument is laid 
leaves much to be desired in terms of Parliamentary 
scrutiny24. And Ministers are not always enthusiastic at the 

prospect of having to take a code of practice to Parliament. 

Norman Tebbit has said that laying a code of practice before 
Parliament is like "a head waiter being asked to serve a bottle 
of Coca-Cola"25.

It is for this reason that there is pressure in some quarters 
for a formal system of Parliamentary scrutiny of codes of 
practice's which would at least help to ensure greater 

Parliamentary consideration of codes.

It is worth taking particular note, though, of the learned 
judges' final two comments.

Normally, a statutory code involves legislation being linked 
with provisions which do not constitute legislation and do not, 
per se, create legal liability - although they have a 

significance in the operation of a particular statutory 
provision. This is a concept which is sometimes difficult to 
understand for those who need to know what action they must 
take, in order to comply with the law.

Understanding is not helped by the different forms of words 
used in the primary legislation which refers to the relevant 
code and is intended to give it its precise status. Since this 
difference of wording may affect a particular code's legal 
status, these differences cause some confusion and it may not 
be clear whether legal effects are authorised or intended27. 

In the recent House of Lords debate Lord Campbell of Alloway QC
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said that although he knew of no books on the subject he could 
detect five differently worded forms of 'trigger clause' for 
statutory codes27. These were:

1. "Shall have regard to". An example is provided by 
Section 12 of the Housing (Homeless Persons) Act 1977 

which provides: "In relation to homeless persons and 
persons threatened with homelessness a relevant authority 
shall have regard in the exercise of their functions to 
such guidance as may from time to time be given by the 
Secretary of State". In the debate the view was 
expressed that such a trigger meant that the relevant 
code lacked any legal significance's.

2. "Shall be admissible in civil and criminal proceedings". 
For example. Section 47(10) of the Race Relations Act 
1976 has such a clause. It provides: "A failure on the 
part of any person to observe any provision of a code of 
practice shall not of itself render him liable to any 
proceedings; but in any proceedings under this Act before 
an industrial tribunal any code of practice issued under 
this section shall be admissable in evidence, and if any 
provision of such a code appears to the tribunal to be 
relevant to any question arising in the proceedings it 
shall be taken into account in determining that 
question".

3. "May be relied upon by any party in ... proceedings as 
tending to establish or negative any liability". An 
example of this is the Highway Code provided for, as we 
saw previously, by Section 37(5) of the Road Traffic Act
1972.

4. Breach of the code almost automatically involves breach 
of the criminal law because it shifts the burden of 
proof. This is the practical effect of Section 17(2) of 
the Health and Safety at Work etc. Act 1974, which we 
looked at earlier, where proof of a failure to observe a 
code of practice may be taken as proof of contravention.
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The view has been expressed that breach of such a code 
could afford conclusive proof of a contravention of the 
requirements of the statute unless rebutted by the 
defendant, and such breach could be relied on in civil 
proceedings as tending to establish or negative 
1iability30.

5. "The Secretary of State shall from time to time issue 
guidance This involves no legal effect whatsoever,
for example in the case of the disabled under Section 125 
of the Transport Act 1985. This Section provides for the 
establishment of the Disabled Persons Transport Advisory 
Committee and the Secretary of State is given the power 
to issue guidance on such matters as easier access to 
public service vehicles for disabled persons. Section 
125(7) provides: "The Secretary of State shall from time 
to time issue guidance as to measures that may be taken 

with a view to:

(a) making access to vehicles used in the provision of 
public passenger transport services by road easier 
for disabled persons; and

(b) making such vehicles better adapted to the needs of 
disabled persons".

The final complaint by Streatfeild J was that one could not 
apply ordinary canons of construction to the colloquial 
language of such documents, although this may not be such a bad 
thing.

It is interesting, at this point, to note that some statutory 
codes operate in a framework outside the normal courts of law. 
For example, the codes in the field of employment and 
industrial relations law operate within a framework of 
industrial tribunals, where normal canons of construction and 
normal procedures are not considered appropriate^!.
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There are those who suggest that all too often a statutory code 
is a way of heading off a complex legislative problem^Z, 

There may be an element of truth in that but it hardly matters 
if the resulting code is effective in dealing with the relevant 
problem. And one must remember that codes, whether they be 
statutory or self-regulatory, have major advantages over 
traditional legislation. Practices can be dealt with, such as 
lack of clarity in documentation, delays in servicing, or 
periods for which spare parts will be available, which would 
not be feasible to cover by the precise wording appropriate for 
conventional legislation^^.

Above all, the crucial advantage of a statutory code of 
practice is that it can facilitate the passing of primary 
legislation which is expressed in broad terms, leaving some, or 
all, of the detail to be provided by the code. This is 
becoming crucially important because it is fair to say that as 
society becomes more complex the normal process of 
Parliamentary drafting and the drafting of delegated 
legislation is being stretched beyond its capacity34. An 

example of this is the legislation on price claims which we 
examine in the next chapter.

Recently the former Lord Chancellor, Lord Hail sham, recognised 
the problem when he told the Statute Law Society that part of 
the problem of legislative complexity was due to the victory of 

the 'literalists' over the 'mischievites':

"The victory of the literalists has led to an increased 
pressure for detail on the part of Departments. In so 
doing they have neglected the advice to Napoleon by 
Portal is, one of his Commissioners, when he said: 'We 
have guarded against the dangerous ambition of wishing to 
regulate and to see everything. The wants of society are 
so varied that it is impossible for the legislator to 
provide for every case or every emergency'"35.

The problems of drafting legislation to cope with the needs of 
modern society are matched by the inability of Parliament to 
cope with both the volume and complexity of legislation^®.
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From a consumer protection viewpoint it is necessary to create 
a framework which has a sufficient degree of flexibility to be 
able to control effectively increasingly sophisticated trading 
practices and prevent, as far as possible, the exploitation of 
loopholes and provide a framework readily understood by 
consumers and traders alike. These objectives can more readily 
be achieved with a statutory code of practice linked to a 
broadly expressed statutory obligation.

(c) Self-Regulatory Codes with Statutory Reinforcement

As we saw earlier, the best example of such a code is provided 
by the British Code of Advertising Practice which, as we saw in 
the last chapter, is a code administered by the Advertising 
Standards Authority (ASA) and the Code of Advertising Practice 
Committee. Here, the statutory reinforcement is a consequence 
of the implementation of the EEC Directive on Misleading 
Advertisings^ which was one of the measures flowing from the 
EEC's first Consumer Action ProgrammeSS.

Article 4 of the Directive provides:

"Member States shall ensure that adequate and effective 
means exist for the control of misleading advertising in 
the interests of consumers as well as competitors and the 
general public. Such means shall include legal 
provisions under which persons or organisations regarded 
under national law as having a legitimate interest in 
prohibiting misleading advertising may:

(a) take legal action against such advertising; 
and/or

(b) bring such advertising before an 
administrative authority competent either to 
decide on complaints or to initiate 
appropriate legal proceedings.
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It shall be for each Member State to decide which of 
these facilities shall be available and whether to enable 
the courts or administrative authorities to require prior 
recourse to other established means of dealing with 
complaints, including those referred to in Article 5."

Article 5 of the Directive provides:

"This Directive does not exclude the voluntary control of 
misleading advertising by self-regulatory bodies and 
recourse to such bodies by the persons or organisations 
referred to in Article 4 if proceedings before such 
bodies are in addition to the court or administrative 
proceedings referred to in that Article."

The definition of advertising and misleading advertising is 
fairly wide. Article 2 tells us that:

"1. 'Advertising' means the making of a representation 
in any form in connection with a trade, business, 
craft or profession in order to promote the supply 
of goods or services, including immovable property, 
rights and obligations.

2. 'Misleading advertising' means any advertising 
which in any way, including its presentation, 
deceives or is likely to deceive the persons to 

whom it is addressed or whom it reaches and which, 
by reason of its deceptive nature, is likely to 
affect their economic behaviour or which, for those 
reasons, injures or is likely to injure a
competitor."

In its earlier drafts, the Directive called for 'adequate and 
effective 1 aws for the control of misleading advertising'. 
This would have severely undermined the self-regulatory system 
of advertising control under the auspices of the ASA. However, 
the United Kingdom was able to secure, by persistent and 
effective lobbying, a form of wording which protects the self- 

regulatory system.



60

To give effect to the Directive the UK Government has made The 
Control of Misleading Advertisements Regulations 1988 39, 

under powers provided by Section 2 of the European Communities
Act 1972.

Article 4 of the Directive requires recourse to exist either in 
terms of direct legal action or by bringing a complaint before 
a competent administrative authority. Accordingly, the 
Regulations establish four administrative authorities to fulfil 
the role envisaged by the Article. The most significant of 
these is the Director-General of Fair Trading (DGFT). The 
other administrative authorities are the Independent 
Broadcasting Authority, which as we saw, is the statutory 
authority responsible for broadcast advertising, the newly 
established Cable Authority^O and the Securities and 

Investments Board established under the Financial Services Act 
1986 to oversee, amongst other things, certain investment 
advert ising.

Each administrative authority can direct complainants to 
'established means' for dealing with complaints. In the case 
of the DGFT, this includes, in particular, either the ASA or 
local trading standards departments - the latter being 
appropriate where there is a possible criminal offence under 
consumer law, for example the Trade Descriptions Act 1968.

The Regulations make it clear that self-regulation is to 
continue to be a normal way for complaints to be dealt with, by 
placing on the DGFT a duty to have regard to "the desirability 
of encouraging control, by self-regulatory bodies, of 
advertisements''^!. Only exceptionally will the DGFT use his 

powers under the new legislation to institute High Court
proceedings for an injunction prohibiting misleading
advertising. In consultation papers it was made clear that 
this power would only be used where the ASA could not act, 
perhaps because the relevant media were outside of the 
subscribing organisations to the self-regulatory system, or 
because the ASA could not act fast enough in a particular 
case42.
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In taking a case to the High Court, the Director-General is 
required to take account of all the interests involved, in 
particular the public interest^S.

The High Court is also required to take into account all the 
interests involved. It is able to require persons to furnish 
evidence of the accuracy of factual claims and can regard 
factual claims as inaccurate if evidence is not provided or is 
inadequate^^. purists might object to this as being a way of 

reversing the burden of proof, but it introduces no new concept 
for advertising practitioners who are already required to 
substantiate claims under the self-regulatory system.

An accelerated procedure enables interlocutory injunctions to 
be available where the Court is satisfied that there is prima 
facie evidence of misleading advertising and material detriment 
is likely to be caused to those affected by it^B.

Of course, one obvious problem is preventing advertisers 
sliding away from a court order by subsequently making minor 
changes to their copy. Regulation 6(2) provides:

"An injunction may relate not only to a particular 
advertisement but to any advertisement in similar terms 
or likely to convey a similar impression".

The British Code of Advertising Practice remains an entirely 
self-regulatory code but is now provided with a degree of 
statutory reinforcement. The creation of this reinforcement is 
a recent occurrence so one cannot, as yet, make a clear 
judgement on its effectiveness. However,the author feels that 
the new injunctive powers of the DGFT will do much to tackle 
the limitations of self-regulation whilst retaining and 
enhancing a proven system of self-regulation with the 
advantages that self-regulation can offer. However, the NCC 
makes the point that any reinforcement of a self-regulatory 
code should:
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codes of practice;

- 62 -

(b) maintain the existing nexus of arrangements 
comprise the self-regulatory control system^S,

wh i ch

The advantages of such reinforcement is in tackling some of the 
traditional weaknesses of self-regulation, particularly the 
problem of lack of comprehensiveness of application and in 
reinforcing the sanctions available for the breach of a code.

However, statutory reinforcement of industry codes has dangers 
as well as advantages.

The biggest danger of statutory reinforcement of industry self­
regulation is that it could undermine the self-regulatory 
system itself. Unless the reinforcement is seen as a limited 
device for ensuring the further effectiveness of the self- 
regulatory system, there is the danger of changing the 
character of the system. There must, logically, come a point 
at which the trade association and its members feel that the 
system has more of the characteristics of a legally based 
control system than a self-regulatory one47. At that stage 

there is the danger of a withdrawal of commitment and the 
financing of the system by the relevant trade.

Even where this does not happen there is the risk of blurring 
the distinction between legal and self-regulatory controls with 
two potential dangers.

Firstly, the consumer, or indeed a competitor, may see the 
statutory reinforcement element as a standing court of appeal 
or by-pass route from the self-regulatory system. This is why 
the DGFT has been at pains to reassure interested parties that 
he will not allow his position under The Control of Misleading 
Advertisements Regulations to be used in this way48.

Secondly, traders may increasingly involve lawyers in the 
resolution of disputes involving codes of practice. This is
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inappropriate because of the different nature of codes and 
their application and can stiltify the system, thus undermining 
its flexibility of application's.

(d) Self-Regulatory Codes without Statutory Reinforcement

At the present time most self-regulatory codes fall into this 
category. They range from codes for individual companies, such 
as the code of practice adopted by Timpsons, the Northern shoe 
retailer, to the 23 trade association codes of practice 
sponsored by the OFT under Section 124 of the Fair Trading Act
1973.

What is interesting is that even self-regulatory codes without 
formal statutory reinforcement can, on occasion, result in 
legal consequences.

For example, the criminal law can be involved by virtue of 
Section 14 of the Trade Descriptions Act 1968. Section 14 
makes it an offence to deliberately or recklessly make a 
statement which is false as to the provision in the course of a 
trade or business of any services, facilities or accommodation.

The operation of this Section in relation to codes of practice 
was put to the test when Shropshire Trading Standards 
Department prosecuted a garage who had supplied a Fiat motor 
car with a false odometer reading. The garage had not 

disclaimed the odometer reading and completed a car warranty on 
the basis of the lower mileage. The garage, which was a member 
of the Motor Agents Association (MAA), displayed a sign at the 
garage which read:

"This establishment is a member of the Motor Agents 
Association and subscribes to the industry's code of 
practice, a copy of which is available for your 
inspection upon request".

On the basis of this statement the charge against the garage 
included an allegation that they had recklessly made a false 

statement as to the provision of a service i.e. that the
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consumer had the benefit of the terms of the MAA Code. The 
defendants were convicted under Section 14 and fined £200 50 
Although only a Magistrates Court decision, it has shown 
trading standards departments an avenue by which the courts 
could, indirectly, enforce industry codes of practice.

Another interesting case arose in relation to a shoe firm who 
were the subject of an application under Part III of the Fair 
Trading Act 1973 before the Restrictive Practices Court^l. 
As we saw in Chapter One, Part III enables the DGFT to obtain 
court orders against traders who have a serious record of 
breaches of contract with consumers or breaches of consumer 
legislation.

In this case the trader. Allwear Trading Company Ltd, trading 
as Sacha Shoes, had experienced several hundred complaints 
about the company's refusal to refund money when obliged to do 
so by virtue of the operation of the implied terms in the Sale 
of Goods Act 1893 (now 1979). As a result of an application by 
the Director-General the matter was dealt with by a formal 
undertaking to the Restrictive Practices Court that the trader 
would comply with the terms of the Code of Practice of the 
Footwear Distributors Federation. This was so even though the 
trader was not a member of the Federation.

It is also fairly clear that, in appropriate circumstances, the 
terms of a trade association Code could have contractual 
effects in the dealings between a trader and its customers52.

To ensure this, it is important that consumers are aware of 
codes of practice and make specific reference to them as being, 
in part, the reason for doing business with a particular 
trader. This may be one reason why the OFT has pressed trade 
associations to ensure a higher level of display of code 
insignia.

Also worthy of consideration is the case of Woodman v Photo 
Trade Processing53^ in which a code of practice was used to 

interpret the reasonableness test under Section 11 of the
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Unfair Contract Terms Act 1977. In this case the county court 
Judge ruled that an exclusion clause in a contract for film 
processing was not fair and reasonable, one reason being that 
the clause did not comply with the recommendations of the Code 
of Practice for the Photographic Industry.

Finally, one should not overlook the way in which some codes 
can bring about changes in contract terms. For example, 
members of the British Holiday and Home Parks Association and 
the National Caravan Council are required under their code of 
practice to offer a written agreement which includes three 
months notice of any increase in pitch fees and a right for the 
caravan owner to sell his caravan and assign the contract for 
occupation of the pitch. So, in practice, code provisions can 
be translated into contractual provisions which are then 
enforceable through the courts or by arbitration.

What all this means, as Page puts it, is that although self- 
regulatory codes are by their nature private and informal, 
considerable scope exists for their judicial incorporation into 
1aw54.
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CHAPTER FOUR

THE PRESENT FRAMEWORK OF CONSUMER PROTECTION;
IS THERE A PROBLEM?

(a) Consumer Civil Law

When we looked at the development of consumer protection law in 
Chapter One we noted that a number of statutes had improved the 
civil law position of consumers. However, some of the statutes 
gave statutory effect to principles which had been built up by 
case lawl. So, for example, the Sale of Goods Act 1893 (now 

1979) confirmed the existing common law position. Such 
codification is not important because it may be useful for 
consumers, when negotiating with traders, to be able to refer 
to specific statutory provisions rather than relying on the 
common law.

Since 1893, as we saw earlier, a great many statutes have 
improved and consolidated the consumer's civil law position, 
notable examples being the Supply of Goods (Implied Terms) Act 
1973, the Unfair Contract Terms Act 1977 and the Supply of 
Goods and Services Act 1982.

Improvements have also been made to the procedures, 
particularly with the introduction of the small claims 

procedure in 1973. And further improvements are under 
consideration following the report of the Lord Chancellor's 
Civil Justice Review^.

Nevertheless, despite the improvements that have taken place, 
the consumer still faces the following problems in pursuing 
claims. For a start, the consumer is not entitled to legal aid 
to pursue a case through the small claims procedure, and costs 
are not normally recoverable by the successful party. Often 
the loss suffered by individual consumers is relatively small, 
but the aggregate loss to consumers can be considerable.
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In addition, as Smith points out, the decision of the Court of 
Appeal in Chilton v Saga Holidays plc^ put the small claims 

procedure firmly back into an adversarial model and has 
hindered the process of deformalisation^. Other problems 
are:

1. It is difficult to take direct action against a 
manufacturer or ultimate supplier of goods.

2. Only the person who actually purchases goods can sue in 
contract law.

3. The need for consideration rules out contractual actions 
in relation both to free gifts and to manufacturers' 
guarantees where the latter have not induced the 
purchase.

4. All too often, traders can impose unfair terms on 
consumers, although the Unfair Contract Terms Act 1977 
has gone some way to alleviating the problem.

5. The definition of merchantable quality in Section 14 of 
the Sale of Goods Act 1979 has caused problems, 
particularly in respect of minor defects and durability. 
(However, the Law Commission and the Scottish Law 
Commission have now published proposals for reform which 
go some way to alleviating these problems^.)

6. The complexity of some legislation, such as the Consumer 
Credit Act 1974, may deter consumers from pursuing 
legitimate claims^.

This concern at the practical effectiveness of legislation is 
shared by Ramsay, who expresses the view that consumer 
legislation may often be passed more in the hope of influencing 
changes in behaviour rather than on any solid knowledge of its 
potential impact^.
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Some would argue that one particular failing of the civil law 
in protecting the consumer is that the courts are not willing 
to recognise the central theme of unconscionabil ity, 
particularly in respect of inequality of bargaining power, 
which lies behind many of the courts' decisions^. Some 

judges have positively rejected the notion of 
unconscionabil ity, arguing that the question is one for 
Parliament. In National Westminster Bank pic v Morgan^ Lord 

Scarman, in disapproving the dictum of Lord Denning in Lloyds 
Bank Ltd v Bundy, (see below) said:

"... I question whether there is any need in the modern 
law to erect a general principle of relief against 
inequality of bargaining power. Parliament has 
undertaken the task - and it is essentially a legislative 
task - of enacting such restrictions upon freedom of 
contract as are in its judgement necesary to relieve 
against the mischief: for example, the hire purchase and 
consumer protection legislation, of which the Supply of 
Goods (Implied Terms) Act 1973, Consumer Credit Act 1974, 
Consumer Safety Act 1978, Supply of Goods and Services 
Act 1982 and Insurance Companies Act 1982 are examples. 
I doubt whether the courts should assume the burden of 
formulating further restrictions''^^.

Nevertheless, using a variety of traditional techniques, 
contracts have been struck down by the courts on the grounds of 
mistake and misrepresentation, the absence of a proper offer 
and acceptance, duress and undue influence. Unreasonable 
covenants in restraint of trade have been ruled void on grounds 
of public policy and exclusion clauses have been prone to 
sustained judicial attack^l.

Some might say that the existence of such traditional 
techniques makes it unnecessary for any underlying principle to 
be recognised. Tiplady, for example, argues that traditional 
methods of adjudication already incorporate to a sufficient 
degree the end of justice and that the rejection of these 
methods is therefore essentially misguided and itself a source 

of potential injusticei2.
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However, as Waddams points out, the failure to recognise an 
underlying theme of unconscionability has resulted in the 
striking down of agreements that ought to be enforced and the 
enforcement of agreements which ought not to be enforcedly. 

And furthermore, he adds, the unwillingness to recognise a 
central theme has led to uncertainty!^.

The rationale for recognising an underlying principle of 
unconscionability was put by Lord Denning when he said:

"There are cases in our books in which the courts will 
set aside a contract, or a transfer of property, when the 
parties have not met on equal terms, where the one is so 
strong in bargaining power and the other so weak that, as 
a matter of common fairness, it is not right that the 
strong should be allowed to push the weak to the wall. 
Hitherto those exceptional cases have been treated each 
as a separate category in itself. But I think the time 
has come when we should seek to find a principle to unite 
them"!5.

'Traditional methods' have come under increasing criticism and, 
as we shall see in Chapter Five, quite a number of common law 
countries are moving away from the 'traditional techniques' 
towards recognising a general principle of unconscionability.

Whilst the criminal law has its deficiencies, as we shall see 
later, it has generally been far more significant than the 
civil law in the development of consumer protection!^. 

Oughton, for example, comments that whilst the civil law is of 
use in the control of misleading trade practices, it must be 
underpinned by a system of enforcement backed up by the 
criminal law!7.

(b) Administrative Remedies

One important aspect of administrative remedies is licensing.

The Medicines Act 1968 provides one example of licensing - a 

system which Cranston notes operates on three levelsi8.



Firstly, manufacturers, assemblers and wholesalers must obtain 
a licence by demonstrating that their facilities are suitable.

Secondly, a new drug cannot be clinically tested on humans 
unless a certificate has been obtained.

Thirdly, a manufacturer must obtain a product licence before 
marketing any particular drug; considerations are the safety, 
efficacy and quality of a drug and the proposed methods for 
securing its specified quality.

Medicine licensing has come up against two main criticisms, 
namely that it inhibits the development of new drugs^^ and 

that although it may ensure safe drugs it has little influence 
on the way drugs are actually used^O.

The power of the OFT to refuse or revoke licences under the 
Consumer Credit Act is another administrative remedy and one 
that we looked at in Chapter One. It can be used, however, 
only after serious malpractices have come to light, and there 
is no provision through the licensing system for the 
compensation of consumers who are victims of malpractice^l. 
Probably, despite these weaknesses, licensing has proved useful 
in protecting the consumer although, as Ramsay points out, the 
economic theory of regulation suggests that devices such as 
licensing may be a response to the demands of producer 
interests for controls on competitors rather than to consumer
interests22.
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However, even though the OFT's positive licensing powers only 
exist in the consumer credit field, the burden on the OFT has 
increased considerably. In 1986 there was an 11 per cent 
increase in licence applications and the DGFT is concerned that 
the resources do not exist to probe as deeply into some cases 
as he would like23. And resources are necessary not just for 

the purpose of monitoring those who have applied for licences, 
whose activities are becoming more sophisticated, but also for 
the purpose of driving out those who are acting illegally as 
unlicensed credit grantors^A.
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The powers under the Estate Agents Act 1979, which are 
sometimes termed 'negative' licensing because one can operate 
as an estate agent until one is prevented from doing so by a 
prohibition order, have not been as effective as they might 
have been because it is not clear what minimum standards are 
necessary or desirable for an estate agent handling a typical 
private house purchase. One disadvantage of negative licensing 
is that it does not generate the fee income to resource the 
operation which is possible in a positive licensing system.

An interesting form of licensing, albeit an untested one as 
yet, is that provided by the new regime under the Financial 
Services Act 1986. Under this Act all investment businesses 
have to be authorised either by The Securities and Investments 
Board or by Self-Regulatory Organisations (SROs) representing 
the various facets of investment business or by Recognised 
Professional Bodies (RPBs). Failure to abide by the rules laid 
down by the SIB or the relevant SRO or RPB can lead, amongst 
other things, to the termination of authorisation.

Some time will need to elapse before a judgement can be made on 
the effectiveness of these new arrangements.

Turning to the Part III procedure under the Fair Trading Act, 
the OFT acknowledges that the procedures can only be brought to 
bear where the trader's breaches of the law have been going on 
for quite some time. And such traders can continue their 
misdeeds right up to the moment when the Court finally makes an 
order - a process which may take several years.

Unfortunately, there is no provision for any sort of interim 
order under the Part III procedure - hence the OFT comment:

"There is thus no disincentive to prevent traders from 
continuing their misconduct for as long as possible if it 
is profitable for them to do so".25
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The Part III procedure has come under considerable criticism 
from trading standards officers. The main complaints have been 
the length of time it takes to get an assurance from a trader, 
lack of liaison and communication, the lack of a clear policy 
on what the OFT is seeking to achieve and the suggestion that 
the OFT is not willing to act against major traders^S.

Improvements have, however, been made by the OFT to their 
servicing of the Part III procedure27 and they point to the 

fact that by the end of 1986 a total of 555 assurances, court 
undertakings and court orders (including three for contempt of 
court) had been obtained^S. in addition, the case of R v The 

Director-General of Fair Trading ex parte: F H Taylor & Co Ltd
and Another^^ has established the right for the OFT to 

publicise their work in respect of Part III. This is likely to 
reinforce the value of Part III in controlling undesirable 
practices. As Donaldson L J put it:

"Furthermore, the purpose of Part III of the Act is not, 
as I read it, to provide additional punishment for those 
who have persisted in a course of conduct which is 
detrimental to the interests of consumers. In 
particular, it is not intended to drive them out of 
business. Rather it is intended to provide additional 
deterrence to the continuance of this course of conduct 
in the hope that there may be reform and that the 
offender will rehabilitate himself"30.

(c) Consumer Criminal Law

As we saw in Chapter One, the last twenty years or so has seen 
the creation of a vast body of criminal law designed to protect 
the consumer. But how successful has it been? There follows 
some examples of recent legislation which illustrate the 
problems which are being encountered.

One example of the problems created by consumer legislation is 
that of The Consumer Credit (Advertisements) Regulations 

1980 31 which lay down detailed rules on the form and content
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of credit and hire advertisements. Mr John Fraser, a former 
Labour Consumer Affairs Minister, said this about the 
Regulations:

"I spent several hours reading the definitions of 
'simple, 'intermediate' and 'full' advertisements. 
Within a few hours, I had forgotten them again. I am in 
the same difficulty as anyone else. I am not in any way 
criticising, because I bear as much responsibility for 
these matters as anyone, but is any thought being given 
to the simplification of these Regulations and perhaps to 
a different approach, even if it involves changes in 
primary legislation?"32

These Regulations were reviewed by the Office of Fair Trading 
in 1986. The OFT acknowledge the following problems gave rise 
to their review:

"(a) the Regulations have proved to be too complicated 
for the average creditor to understand;

(b) the principles behind the construction of an
advertisement which complies with the Regulations 
are difficult to understand. Whilst they may be 
understood for the purposes of constructing one 
advertisement, as soon as a new approach to

advertising is needed and a new advertisement 
constructed, the principles are liable to be
forgotten;

(c) the intermediate category of advertisement was
inserted in the Regulations at the request of the 
consumer credit industry but now it is felt to be 
unnecessarily complicated and many traders do not 
understand it."33

As a result of the review, new regulations are to be made which 
will, it is hoped, go some way to simplifying the rules and 
injecting a greater element of flexibility than at present.
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It is also interesting that the Consumer Credit Act itself is 
being reviewed, and amongst the points for consideration are:

(i) Aspects of the Act or its regulations which give 
rise to uncertainty because the precise meaning of 
the provisions is unclear;

(ii) Provisions which give rise to genuine difficulty
for lenders because the legal requirements are no 
longer consistent with commercial practice and it 
is impracticable for those methods to be
adjusted34.

Particular difficulty has arisen where the law is attempting to 
control sophisticated advertising and marketing practices. 
Another example of this is The Price Marking (Bargain Offers) 
Order 1979 35 _ a piece of legislation which had to be amended

twice within six months of the Order being made, and has now
been replaced by Part III of the Consumer Protection Act 1987.

Ever since the abolition of resale price maintenance in
196436 there has been the problem of controlling the 

authenticity of price comparisons and bargain claims, 
particularly by retailers.

Laws on price comparisons go back to 1968 and Section 11 of the 
Trade Descriptions Act. This prevents false indications that 
the price at which goods are being offered is lower than it 
really is or false indications that a price is equal to, or 
less than, a recommended price or a seller's previous price. 
With this legislation comes the presumption that in the case of 
a claimed reduction from a previous price the relevant goods 
have been on offer at the higher price for a continuous period 
of at least 28 days during the previous six months.

However, Section 11 did not attempt to deal with the 
authenticity of claimed discounts off other retailer's prices, 
or the issue of whether manufacturers' recommended prices 
provide a realistic basis for price comparisons.
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As a result, the Office of Fair Trading published in 1978 
recommendations^^ that called for the prohibition of certain 

generalised and unspecific price comparisons together with an 
across-the-board ban on the use of recommended prices for 
comparative purposes. However, following industry pressure, 
the OFT came down against a comprehensive ban on the use of 
recommended retail prices. The result was The Price Marking 
(Bargain Offers) Order 1979 made under the Prices Act 1974.

The general idea behind the legislation was simple enough. It 
was to prohibit any express or implied price comparison unless 
it is with a particular price which falls within the exemptions 
set out in the Order. Article 3(1) said that the prohibition 
on price comparisons applied where a price is indicated and 
there was:

"... any statement (however framed and whether express or 
implied) that the price indicated is lower than -

(a) a value ascribed to goods, not being the 
amount of such a price as is mentioned in 
sub-paragraph (b) below; or

(b) the amount of another price for the sale of 
goods of the same description (whether that 
price is, or is not, specified or quantified 
or is, or is not, the price which has been 
charged, indicated or proposed by any 
person.)"

The object was to make illegal such claims as "Worth £36; only 
£19.95", "This price up to £10 off", " Could cost at least 
£7.85 elsewhere"38. The wording was intended to produce a 

sweeping provision that would rule out ingenious attempts at 
trying to circumvent the law. This it did not achieve. What 
it did succeed in doing, however, was to put in doubt a number 
of well-known advertising slogans which, when used in relation 
to a price indication, could be taken to imply a comparison 
with another price.
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So, for example, Sainsburys were succesfully prosecuted for the 
use of their 'Discount '81' slogan^S on the basis that the 

slogan, when used in close proximity to specific prices in an 
advertisement, conveyed the impression that the prices shown 
were lower than previously. Since they were not reduced prices 
Sainsburys were convicted, under both the Bargain Offers Order 
and Section 11 of the 1968 Trade Descriptions Act.

The exemptions set out in the Order tried to establish a list 
of 'acceptable' price comparisons. Comparison was permissible 
with:

(a) Prices charged previously in the ordinary course of 
business by the person giving the price indication, such 
as '£5 - £1 off last week's price'.

(b) Prices charged in the ordinary course of business by 
another identified retailer provided that there is no 
reason to believe that the prices quoted are out of date, 
such as 'Our price £5 - Joe Smith's price £6'.

(c) Prices which will be charged by the same retailer from a
specified future date, such as 'New lOp off until January
1st'.

(d) Prices for goods of the same description in specified
different condition or quantity, or in different 

circumstances or on different terms; 'Shop-soiled £2 
- Perfect £3, 'lOp each - 3 for 25p'.

(e) Prices charged for different combinations of goods:
'Table plus four Chairs -only £150'.

(f) Prices which relate only to specified groups: 'Price
£1.50, Students £1.20'.

(g) Prices recommended or suggested by any person in the 
course of business where the relevant goods do not fall
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in the list of prohibited goods set out in the Schedule 
to the Order (beds, carpets, furniture, household 
electrical goods and consumer electronic goods): e.g.
'MRP E50 - Our Price f40.'

These exemptions caused major problems for consumers, traders 
and enforcement officers. As one enforcement officer put it to 
the author "The feeling is that we have been lumbered with 
enforcing something that nobody understands". As far as 
comparisons with retailers' own previous prices are concerned, 
the requirement was that the goods must have been sold 
previously on the same or other identified premises. However, 

this caused immense practical difficulties in the case of a 
multiple store selling a wide range of goods. In the case of 
Queensway Discount Warehouses Ltd v Burke^O, Lloyd LJ 
commented:

"(Counsel for Queensway) drew our attention to the 
practical difficulties which would ensue in the case of a 
composite advertisement, such as we have here, for 
numerous different articles if the premises at which the 
articles had been sold at a higher price are different 
for each of the different articles advertised. I can 
well appreciate that difficulty and I can well apreciate 
the irritation which it may cause. But it is what, as it 
seems to me, the Regulation requires"'^!.

Some traders took to using one particular outlet where they 
know that all the goods will have been sold previously at the 
higher price, at least once, as their basis for making national 
sale promotions. Yet from the consumer viewpoint the outlet 
chosen as the basis for the comparison may have been quite 
irrelevant, for example a branch at the other end of the 
country.

Where comparisons with other retailers are concerned, the 
requirement was to identify a specific retailer. However, 
given the long lead-in times for advertisements, the prices may 
have been out of date by the time the advertisement appeared, 
quite apart from the fact that the retailer chosen as the basis
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for the comparison may be unrepresentative of the prices 
generally available in the market place. In addition, there 
was the practical difficulty of getting newspapers to accept 
named comparisons with other traders which they may regard as 
'knocking copy'.

Paradoxically, the legislation caused more difficulty for the 
honest trader than for those who wished to make dubious bargain 
claims. The latter were able to make use of the provision 
which permits comparisons with the price of goods of the same 
description in different circumstances, condition, quantity and 
so on. Although these exemptions were designed to deal with 
genuine claims they were used to create a number of new 'bench­
marks' which were more misleading than the claims they 
replaced.

As a result, consumers were confronted with discounts off the 
'Ready-Assembled Price' (RAP), The 'Special Order Price' (SOP) 
and the 'After-Sale Price' (ASP) in a way that enabled traders 
to present their normal selling prices as price reductions.

In addition, the Order allowed a retailer to put an 
artificially high price on one unit of a product and then offer 
customers substantial discounts off the price of two or more 
units.

The result was that legislation designed to eliminate 
misleading bargain claims spawned a whole host of new and novel 
claims which were far more misleading than those they had 
replaced.

It is these problems that led the then Consumer Affairs 
Minister - Sally Oppenheim, to order a review of the 
legislation paying particular attention to 'the increasing use 
of meaningless price comparisons which technically comply with 
the Order on the one hand, and the possibility that advertising 
slogans making generalised claims about value may be 
interpreted as contrary to the Order on the other hand'42,
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After years of consultation, the Government has finally enacted 
a new framework of law on price comparisons in the form of Part 
III of the Consumer Protection Act 1987. This has replaced The 
Price Marking (Bargain Offers) Order and Section 11 of the 
Trade Descriptions Act with a new general offence of giving:

"... to any consumers an indication which is misleading 
as to the price at which any goods, services, 
accommodation or facilities are available (whether 
generally or from particular persons)"43.

Section 25 gives the Secretary of State power to produce a 
statutory code of practice for the purpose of:

"(a) giving practical guidance with respect to any of 
the requirements of Section 20 above; and

(b) promoting what appear to the Secretary of State to 
be desirable practices as to the circumstances and 
manner in which any person gives an indication as 
to the price at which any goods, services, 
accommodation or facilities are available or 
indicates any other matter in respect of which any 
such indication may be misleading".

The Code has an evidential status in any proceedings in that a 
contravention of the Code, whilst not giving rise of itself to 
any civil or criminal liability, may be relied on for the 
purpose of establishing that a person has committed an offence 
or to negative a defence. In addition, compliance with the 
Code may be relied on in relation to showing that the 
commission of an offence has not been established or that a 
person has a defence^A.

The idea of a general duty on misleading price comparisons was 
influenced by a growing realisation that a different 
legislative approach was needed. As Sir Gordon Borrie has put 
it in commenting on the experience of The Price Marking 
(Bargain Offers) Order:
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"This experience suggests to me that trying to deal 
specifically with current abuses through the medium of 
detailed regulation may be ineffective and self- 
defeating. . .it seems to me there is a need to build into 
the legislation a degree of flexibility to deal with the 
exploitation of loopholes and with unforseeable 
developments in pricing and marketing techniques'''^^,

A solution may have been found for the problems of price claims 
but there remains widespread concern about the effectiveness of 
whole areas of modern consumer criminal law. Peter Green, 
Chief Trading Standards Officer for East Sussex, told the 1983 
annual conference of the Institute of Trading Standards 
Administration that the 1968 Trade Descriptions Act needed 
urgent review^G _ a comment which confirmed the findings of 

the 1976 Review. He went on:

"There are many more examples of legislation which for no 
good reason is hampering the efficiency of the service 
and wasting precious resources because the legislation 
was either poorly constructed or is now out-dated"47.

The problems that have arisen in relation to recent legislation 
are clearly indicative of the limitations of the traditional 
legislative approach to protecting the consumer. As the CBI 
has put it:

'Consumer protection legislation has entered a period of 
diminishing returns and uncertainty as to future 
direction. It is time to make a critical examination of 
the subject as a whole, with the aim of defining a 
systematic approach to the objects of consumer protection 
and the means by which it can be achieved'48,

(d) The Enforcement of the Criminal Law

As we saw in Chapter One, the modern trading standards officer 
is a descendant of the aleconner. More recently he would have 
been termed a 'weights and measures inspector' because until
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the late 1960s-70s their principal function was the enforcement 
of weights and measures legislation. Some departments were re­
styled consumer protection departments - the latter also 
bringing in the environmental health service in some cases. 
Most are now styled trading standards departments as a 
recognition of the breadth of legislation for which they are 
responsible and because the term implies a degree of neutrality 
between the consumer and the trader.

The range of legislation enforced by trading standards officers 
is fairly effectively gauged from the following list^S;

Fair Trading

Trading Representations (Disabled Persons) Act 1958
Mock Auctions Act 1961

Trading Stamps Act 1964
Criminal Justice Act 1982
Trade Descriptions Acts 1968
Development of Tourism Act 1969
Unsolicited Goods and Services Acts 1971 and 1975
Fair Trading Act 1973
Hallmarking Act 1973
Consumer Credit Act 1974
Credit Unions Act 1979
Insurance Companies Act 1974
Prices Acts 1974 and 1975

Estate Agents Act 1979
Hire Purchase Act 1964
Shops Act 1950
Energy Act 1976
Competition Act 1980
Companies Act 1985
Magistrates Courts Act 1980
British Telecommunications Act 1981
Forgery and Counterfeiting Act 1981
Copyright, Designs and Patents Act 1988
Consumer Protection Act 1987
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Quality Standards

Food Act 1984
Agricultural Produce (Grading and Marketing) Act 1928
Farm and Garden Chemicals Act 1967
Medicines Act 1968
Agriculture Act 1970
European Communities Act 1972

Metrology

Weights and Measures Acts 1963-1985
Alcoholic Liquor Duties Act 1979
Road Traffic Acts 1972 and 1974
Road Traffic (Foreign Vehicles) Act 1972
Heavy Commercial Vehicles (Controls and Regulations) Act 1973
Transport Act 1982

Safety

Consumer Protection Acts 1961 and 1987
Control of Pollution Act 1974
Health and Safety at Work etc. Act 1974
Consumer Safety Act 1978
Explosives Acts 1875-1923
Fireworks Act 1951

Petroleum Consolidation Act 1928
Poisons Act 1972
Explosives (Age of Purchase) Act 1976
Animal Health Act 1981
Animal Health and Welfare Act 1984

This is quite apart from numerous Statutory Instruments made 
under some of these Acts which one authority has estimated at 

170 50

It is important to recognise the different types of legislation 
which trading standards departments enforce, the main 
distinction being between mandatory legislation and permissive 
1 egisi ation.
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Local authorities are compelled, for example, to enforce the 
Consumer Credit Act 1974, the Consumer Safety Act 1978 and the 
Weights and Measures Acts 1963-85.

On the other hand, some legislation does not impose an 
enforcement duty on any particular agency. They can, however, 
be adopted by local authorities for enforcement. Examples of 
this sort of legislation are the Trading Stamps Act 1964 and 
the Unsolicited Goods and Services Acts 1971-75.

However, whether there is a statutory obligation on the local 
authority or the obligation is voluntarily assumed, the 
obligation rests on the authority as such. This means it is 
left to the decision of the individual authority how and by 
whom the legislation is enforced. In some areas of the country 
food labelling issues, for example, are dealt with by trading 
standards departments whilst in others it is dealt with by 
environmental health departments. In the 32 London Boroughs, 
for example, only five trading standards departments have a 
responsibl ity for food and drugs administration, whilst outside 
Greater London in the 47 English and Welsh non-metropolitan 
counties 41 trading standards departments have some or all the 
responsibility for food and drugs^l.

The result of all this legislation is that approximately 1,500 
officers, in some 126 authorities, are responsible for 
enforcing a wide range of laws from food labelling to poisons 

and explosives. In 1986 this involved over half a million 
complaints being dealt with by trading standards 
departments52.

Recent years have produced some major problems in relation to 
enforcement of this legislation.

Firstly, the combination of a multiplicity of enforcement 
authorities and an extensive body of consumer law makes for 
differences of interpretation between trading standards 
departments. Whilst, of course, matters of interpretation are
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ultimately for the courts, few traders are willing to run the 
risk of a criminal conviction in order to test uncertain points 
of consumer law. And one must remember that most offences 
under consumer law are offences of strict liability.

For this reason, the interpretation given to statutory 
provisions is of fundamental importance to traders. 
Differences of interpretation between departments create major 
problems, particularly for those traders who are operating 
across the boundaries of a number of trading standards 
departments. They may be marketing goods at a national level 
and be faced with some trading standards departments 
threatening to prosecute, whilst others may give them 
clearance. It also means that consumers may receive different 
answers to their complaints in different localities.

It is the large conurbations that present the most complex 
problems of control, particularly because business operations 
tend to overlap several local authorities. Yet, paradoxically, 
it has been in these urban areas where there has been the least 
willingness to work together53. This accounts for the fact 

that the voluntary consortia set up in Greater London in the 
1960s have now almost completely broken down54.

The problem has, therefore, been made worse by the abolition of 
the metropolitan counties which has meant the devolution of 
trading standards functions from six metropolitan counties to 
36 individual metropolitan districts. This has not only 
aggravated the fragmentation of enforcement but imposed extra 
costs. It has also exacerbated the wide variation in the scale 
of administrative areas which, in population terms, ranges from 
under 100,000 to over 2 million.

In an analysis of the costs involved in abolition. Coopers and 
Lybrand estimated that the extra costs resulting from the 
devolution of the trading standards service will be something 
approaching £1 million if there is good co-operation between 
the district authorities and nearer £3 million if there is 
not55.
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These problems of differences of interpretation have to some 
extent been alleviated by the creation in 1978 of the Local 
Authorities Co-ordinating Body on Trading Standards (LACOTS), 
set up by the Association of County Councils, the Association 
of Metropolitan Authorities, the Convention of Scottish Local 
Authorities and the Association of District Councils. LACOTS 
is very much a successor to the Local Advisory Joint Committee 
on Food Standards set up in the 1960s. Its purpose is to co­
ordinate enforcement of trading standards legislation, a 
function which it fulfils in the following ways:

(a) Advising central government and responding to
consultation on legislative proposals.

(b) Promoting a uniform interpretation of the Acts and
Regulations.

(c) Assisting the local authority Associations with the
formulation and development of policies on trading 
standards.

(d) Co-ordinating the practical aspects of enforcement work.

(e) Providing an effective channel for the collection and
exchange of technical information.

(f) Negotiating with trade associations voluntary standards 
for quality and good practice.

(g) Liaising with corresponding enforcement authorities in 
other countries56.

Closely linked to the creation of LACOTS was the establishment 
of the National Metrological Co-ordinating Unit, although that 
body has now been abolished. Questions of uniformity have also 
been addressed through the establishment of a computerised 
information service for trading standards officers called 'TS 
Link' and operated by the Institute of Trading Standards 
Administration - the professional association for trading
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standards officers. And particularly important has been the 
establishment of the 'Home Authority' principle by which 
trading standards departments will normally accept a ruling 
given by the department in which a trader is based.

In addition, some local authorities have a closer control over 
the day-to-day functioning of trading standards departments 
than others, particularly in relation to prosecutions. This 
brings with it the danger of political motives influencing the 
priorities for consumer law enforcement.

Another serious problem is that of lack of effective and 
uniform enforcement.

Much of this problem results, directly or indirectly, from the 
fact the enforcement is local authority based. For a start, as 
we saw, the size of trading standards authorities varies 
enormously. And as a result of the cut-back in central 
government grants to local government there has inevitably been 
restraints on expenditure on the trading standards service. 
Most local authorities have been compelled to cut expenditure 
across the whole range of local authority services, and this 
has meant either cuts in expenditure on trading standards or at 
best a 'no growth' position. When set against the increased 
responsibilities imposed on the trading standards service by 
recent legislation, the result has often been an effective cut 
in service. As one commentator put it;

"The magnitude of the substantive law and the volume of 
unlawful activity make it virtually impossible for 
consumer agencies with limited manpower and finance to 
enforce the whole range of legislation"^?.

The manpower problems are increasingly serious. In 1987, 
whilst the number of established trading standards officer 
posts have increased over 1986, the number of qualified 
officers in post has declinedSB,



90

As a result of these pressures individual trading standards 
departments have been compelled to adopt priorities for law 
enforcement and these will depend on a range of factors, 
including the particular expertise within the department and 
the nature of the locality. Rural areas, for example, will 
give greater prominence to the food industry. Other 
departments may put the emphasis on action against counterfeit 
goods, particularly where there are major street markets in the 
locality. The result is that different elements of consumer 
law receive different priorities for enforcement in different 
parts of the country. For example. The Price Marking (Bargain 

Offers) Order 1979 59 was vigorously enforced in some local 

authorities whilst in others it was a very low priorityGO. 

In one local authority, known to the author, no active steps, 
such as monitoring, were taken to enforce the Order and action 
was only taken in the event of a specific complaint.

The position is aggravated by a widespread feeling amongst 
trading standards officers that when they do enforce the 
legislation and initiate prosecutions the courts fail to 
respond with meaningful penalties. As Ross Cranston puts it:

"The maximum fine in consumer legislation is £400 (in 
1979) if the prosecution is brought in a magistrates 

court - which compares with a figure for companies of 
approximately £31,250 in recent Australian legislation. 
Government committees, parliamentarians and consumer 
organisations have all pointed out that the fines fixed 
by consumer law are too low to provide an adequate 
deterrent. Combined with the fact that magistrates 
rarely impose the maximum, this contributes to a 
situation where fines can be treated as equivalent to a 
licence fee to infringe the law"Gl.

Evidence of the level of fines was revealed by the Review of 
the Trade Descriptions Act 1968 by the Office of Fair Trading. 
During the Act's first six years of operation the average fine 
was £76 per offence62. However, there is evidence that the 
situation improved since the revision of maximum fines in 1978 
in accordance with the Criminal Law Act 1977. Although even a
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small fine may lead to a tightening up of a company's 
procedures, the courts still often fail to make the penalty fit 
the crime. Borrie gives the example of a second-hand car which 
has had the odometer turned back, thus adding £500 to the sale 
value of the car. Rarely does the fine reflect the extent of 
the profit made by the accused^S,

From the point of view of consumers and traders alike, the 
result is a situation where the law is not always adequately 
and uniformly enforced. This is clearly to the detriment of 
consumers and to conscientious traders who can find their less 
reputable competitors failing to comply with the law and, as a 
result, gaining an unfair competitive advantage. In the 
experience of the author, traders are much less concerned with 
the complexities of legislation per se than they are with the 
question of whether all their competitors are being compelled 
to operate within the same framework of control.

The likelihood is that the problem of resources will get worse 
still if the Eden Committee Report's64 recommendations are 

implemented. Their main proposal is the introduction of an 
accreditation system for weighing and measuring equipment to 
replace the current system of individual verification by 
trading standards departments. This will result in a 
substantial loss of fees from manufacturers who will, to a 
large extent, be responsible for a system of self-certification 
of weighing and measuring equipment.

These problems of enforcement have been aggravated by the 
increasing complexity of much recent consumer legislation and 
doubts that trading standards departments have the necessary 
qualifications and expertise to cope with enforcement. This is 
why the Crowther Committee on Consumer Credit^S advised 

against using trading standards officers to enforce their new 
legislative proposals which were enacted in the Consumer Credit 
Act 1974.

All these difficulties do raise the deeper issue of whether we 
should move towards a national enforcement service. For 
example, a specially commissioned study from the Institute of
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Local Government Studies has concluded that the failure of 
local authorities to meet perceived national needs may well 
lead to central government imposing its own structures66.

The main advantages would lie principally in terms of more 
consistency of enforcement policy. But there may also be 
advantages in terms of resources, as well.

Firstly, if the Government is not only responsible for creating 
legislation but also for enforcing it, there may be more 
attention given to ensuring adequate resources than at present 
where it is a local authority responsibility.

Secondly, there are economies of scale that can be achieved 
from larger units of enforcement. This was the experience of 
the trading standards departments in the metropolitan counties 

before they were abolished in 1984 67, Particularly important 

was the provision of testing facilities which would not have 
been cost effective in a small trading standards unites, in 

addition, the larger departments enable specialisation by 
individual officers^S. And the pressures for specialisation 

are likely to grow with the increased scientific and technical 
sophistication of trade and industry.

Thirdly, the need for rapid access to information has made the 
trading standards service increasingly dependent on national 
public bodies, such as the National Weights and Measures 
Laboratory for the verification of national standards, the 
Office of Fair Trading, the Safety Unit of the Department of 
Trade and Industry and the Government Chemist. A national 
service would facilitate liaison with these bodies.

Fourthly, the draft EEC Directive on the Official Inspection of 
Foodstuffs envisages enforcement throughout the distribution 
chain, to include national sampling programmes. This trend 
towards nationally and internationally co-ordinated law 
enforcement will impose increasing burdens on the localised 
trading standards service. Indeed, Britain is the only country 
in the European Community where the full range of trading 

standards functions is the responsibility of local authorities.
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Some support for moving away from the present system can be 
gleaned from the recent study from the Institute of Local 
Government Studies. It concludes:

'The need is for substantial resource bases for trading 
standards administrations well in excess of the current 
average size'.

However, there are potential disadvantages as well. The most 
major is that a national enforcement service might undermine 
the local nature of the service. In addition, as we noted 
earlier, trading standards officers do not necessarily exercise 
the same functions in different parts of the country. This 
would present a problem in terms of creating a national service 
because it would be difficult to achieve common terms of 
reference for all parts of the country, unless, perhaps, the 
environmental health service was also brought into a national 
service.

A national service could well operate under the auspices of the 
OFT, which would then help to ensure even greater consistency 
because of the OFT's general oversight of the consumer interest 
and its functions in respect of Part III of the Fair Trading 
Act. What is interesting is the extent to which many people 
already believe that trading standards departments are local 
branches of the OFT. There is no reason why a national service 
should not continue to retain the same level of local presence 
that they do at present. Even in the least populated Canadian 
provinces, to take an example, the centralised consumer 
protection service usually has a series of regional offices. 
The consumer protection service in Alberta is organised on the 
basis of a central office in Edmonton and seven local offices 
which have a high level of autonomy. And Alberta only has a 
population of 2,375,278^0 which makes it the least populated 

of the four Canadian provinces which we look at in Chapter 
Five. Its population would not even amount to a third of that 
of Greater London.
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(e) The Strengths and Limitations of Self-Regulation

If the law and administrative remedies have their problems and 
limitations what of that other element in our system of 
consumer protection - self-regulation? Certainly, the 
existence of Section 124(3) of the Fair Trading Act is 
recognition of the fact that industry codes and self-regulation 
have important advantages to offer in protecting the consumer 
and helping to ensure fair trading. So what are these 
advantages? Jones and Pickering comment that the strengths of 
a self-regulatory system mirror the weaknesses of the legal
process 71

The most important advantage is that a code can be applied on 
the basis of the spirit of the code as well as its letter and 
therefore is less likely to be subject to 'loopholes'72, 

This is particularly important in dealing with sophisticated
trading practices. The problems arising from some examples of 
modern consumer legislation, such as The Price Marking (Bargain 
Offers) Order 197973, illustrate the problems that can arise 

where one is not able to invoke the spirit behind a measure. 
In the British Code of Advertising Practice, for example, the 
Code's spirit is enshrined in three basic principles as 
follows:

1. All advertisements should be legal, decent, honest and
truthful.

2. All advertisements should be prepared with a sense of
responsibility, both to the consumer and to society.

3. All advertisements should conform to the principles of
fair competition generally accepted in business.74

Secondly, the nature of industry codes is such that they can be 
changed relatively speedily to reflect changing circumstances, 
whereas pressures on Parliamentary time make changes to 
legislation a much longer process75. This process is aided 

by the fact that responsibility for the drafting and 

enforcement of codes lies with those who have specialised 
knowledge of the trade7®.
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Even where one is dealing with delegated legislation, time 
necessarily spent on consultation with a very large number of 
interested bodies can make the process a fairly lengthy one. 
And, of course, codes deal with individual industries and their 
problems whereas legislation normally is of general 
application^^. However, there is sometimes a degree of 
overlap between industry codes and legislation's.

Thirdly, it can encourage a positive approach to trading 
standards and high standards in excess of the basic minimum. 
This is because the success of the code of practice is seen as 
being irrevocably tied to the standing and reputation of the 
relevant industry^S. This is particularly so when the 

relevant business may believe, perhaps with good cause, that 
the alternative to self-regulation is direct legislative 
control which may be more onerous and costly to comply
withSO.

Fourthly, an industry code can deal with those areas which are 
difficult to control by legal measures, such as heavily 
subjective concepts. For example, codes can be used to improve 
the standard of services - something which is ill-suited to 
statutory control^l. As Sir Gordon Borrie has put it:

"To adopt the words of a well-known advertisement for 
beer, codes are meant to refresh those parts of business 
life that laws cannot reach"82.

An example of subjective concepts being dealt with in a code is 
that of decency in the context of the British Code of 
Advertising Practice. Paragraph 3.1 of Part B of the Code 
provides:

"Advertisements should contain nothing which, because of 
its failure to respect the standards of decency and 
propriety that are generally accepted in the United 
Kingdom, is likely to cause either grave or widespread 
offence."
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Fifthly, codes can encapsulate procedures which would not 
normally be regarded as acceptable within a legal framework. 
Let us take for example, again, the British Code of Advertising 
Practice. Under paragraph 1.2 of Part B an advertiser is under 
the following obligation:

"Before offering an advertisement for publication, the 
advertiser should have in his hands all documentary and 
other evidence necessary to demonstrate the 
advertisement's conformity to the Code. This material, 
together, when necessary, with a statement outlining its 
relevance, should be made available without delay if 
requested by either the Advertising Standards Authority 
or the Code of Advertising Practice Committee".

In the absence of adequate substantiation the ASA will uphold a 
complaint against the advertiser. In other words, the 

advertiser is in breach of the Code unless he can prove 
otherwise.

Sixthly, a code can help to clarify the legal obligations of 
the trader and the legal rights of the consumer. This is an 
advantage to the consumer even where the code does not add to 
basic statutory rights.

For example, under Section 15(3) of the Energy Act 1976 and The 
Passenger Car Fuel Consumption Order 1983 83 advertisements 

for new cars which mention fuel consumption must give official 
fuel consumption figures. The Code of Practice of the Motor 
Industry reminds the car trade of the legal provision and 
assists their compliance with it by providing that fuel 
consumption figures should conform to internationally agreed 
test procedures.

Another example is provided by the Code of Practice of the Soft 
Drinks Industry which explains, in plain language and with the 
minimum of statistics, what the soft drinks packer has to do to 
discharge his obligations under the Weights and Measures Act
198584.
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This role of self-regulatory codes is aided by the simple non- 
legalistic language which is used in codes and which makes them 
more readable and understandable by consumers and traders 
alike85.

Finally, in so far as codes can provide a measure of consumer 
protection they do so in a cost effective way, both for the 
consumer and in terms of conserving public resources which 
would otherwise go into law-making and law enforcement^^. 

And, as the NCC has commented, the comparatively minor nature 
of many consumer offences and the necessity for strict 
liability in many cases makes the criminal law an inappropriate 
vehicle87.

Making a complaint involves no direct cost to the consumer at 
all, except the cost of a postage stamp. Only when a consumer 
makes use of trade association arbitration facilities is there 
a cost, although it is a fairly nominal one and compares 
favourably with the costs involved in a county court claim, 
even using the small claims procedure. And apart from being 
relatively inexpensive, code procedures have few of the 
formalities attendant on legal procedures. These code 
procedures have been much improved over the years as a result 
of OFT involvement in the preparation and development of 
codes^S, although they are not used as often as they might 

be.

One important example of the effectiveness of self-regulation 
was provided by the review of the advertising self-regulatory 
system in 1978. In that year the DGFT prepared a report which 
included commissioned research to gauge the extent to which 
advertisements conformed to the Code of Practice. The Report 
concluded that the vast majority of advertisements conformed to 
the Code (93 per cent) and that few of the infringements seemed 
to the DGFT to amount to gross deception likely to cause 
consumers significant harm^S.

Another example of the effectiveness of self-regulation is 
evident from the 1978 Price Commission investigation into the 

proprietary medicines sector. In its reportgo, the Price
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Commission commented on the effectiveness of both the legal 
controls and the self-regulatory system operated by the 
Proprietary Association of Great Britain:

"The number of complaints about proprietary medicine 
advertising is about 0.2 per cent of all complaints and 
the number upheld is less than 0.1 per cent. The 
conclusion is therefore that the system of control is 
effective."91

However, despite their advantages, industry codes of practice 
have a number of significant disadvantages - although some of 
these vary substantially in degree from code to code.

The criticism made most often of industry codes is that they 
only apply to members, thus denying the consumer the advantages 
of the code when dealing with non-code traders.

For example, an OFT survey into the operation of the Code of 
Practice for the Motor Industry in 1978 showed that 70 per cent 
of complaints about used cars and car servicing involved 
dealers who were not in membership of the trade associations 
operating the Code and were therefore not bound by it92.

In other words, codes often lack the comprehensiveness of 
application that can be achieved through legal controls. This 
is undoubtedly a major problem although one must not forget 
that some non-association traders nevertheless adhere to the 
standards of the industry code. In the advertising industry, 
for example, some media interests which are not in membership 
of the subscribing organisations to the self-regulatory system 
nevertheless operate the British Code of Advertising Practice 
in relation to advertising bookings93. And Cranston notes 

that monitoring has found that in some cases the standards of 
non-members had also improved after the introduction of a 
code94.

Another disadvantage of codes is that they sometimes lack 
effective sanctions against non-compliance. Where there is a 
high level of membership of the trade body and membership is
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seen as crucial, as in the case of the Association of British 
Travel Agents^S, then the trade association is in a strong 

position to threaten expulsion as the major sanction against 
non-compliance. However, where membership is not seen as 
crucial for a company, its expulsion from a trade association 
is a once and for all sanction enabling the trader to continue 
operating in defiance of the codecs.

Other sanctions available are warnings, reprimands and adverse 
publicity - and sometimes fines. An example of the latter is 
provided by the Association of British Travel Agents (ABTA), 
who are willing to fine members for contravention of the ABTA
Code97.

In the case of advertising, the sanction of withholding of 
advertising space to an advertiser who flouts the rules is 
available through the co-operation of the media. Since the 
overwhelming majority of major publishers are in membership of 
the relevant media associations, it is generally an effective 
sanction. And in addition to withdrawal of advertising space, 
there is the sanction of publicity of Code breaches through 
monthly case reports. However, where there are a great many 
traders outside membership of an association and not being a 
member carries no obvious disadvantages then policing a code 
can be difficult. For example, only a minority of members of 
the Motor Agents Association have been willing to comply with 
the Code requirement to display a pre-sales information report 
on car windscreens^S.

Some associations are not necessarily weak in terms of 
representation of the business but in terms of financial 
security. Such associations are loath to expel a member whose 
subscription may be vital to the financial well-being of the 
association - particularly if it is a major member^S.

Generally, the procedures for obtaining redress for consumers 
work quite well. However, there have been criticisms of the 
time taken to resolve some complaints. In their report on 
redress procedures, which we looked at in Chapter Two, the DGFT 
commented:



"There is an obvious need to improve confidence in code 
redress procedures as a method of obtaining relatively 
quick, informal resolution of disputes". And again the 
Law Society, in their response, observed that code 
arbitrations seem to take at least as long to complete as 
cases taken through a county court^OO.

The Advertising Standards Authority has been subject, on 
occasion, to complaints about the time taken to deal with 
complaintslOl. Although the requirements have been tightened 

up there has been a problem of advertisers prevaricating in the 
submission of substantiation for a claim in order, one 
suspects, that the advertising campaign will be finished by the 
time the ASA gives its ruling. Problems in dealing with 
complaints and delays in operating sanctions were picked up by 
the OFT review of the self-regulatory system of advertising 
control in 1978 102.

Part of the difficulty in dealing with complaints is the 
absence of the sort of powers which normally support the 
administration of the criminal law, such as search powers, 
powers to seize documents and to demand production of 
documents. However, this is partly compensated for, as in the 
case of the ASA, by the ability to regard a complaint as upheld 
in the absence of satisfactory documentary evidence.

One also has to remember that whilst it is often an advantage 
to traders to have codes tailor-made for their individual trade 
the result, from the consumer's point of view, is a large 
number of codes sometimes with different terms, particularly as 
to redress procedures. This is the reason the OFT has worked 
so hard to reduce the differences between codes, particularly 
as to procedures for conciliation and arbitrationl03.
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Another important point is that where self-regulation is by the 
trade association directly and not by a separate organisation 
the enforcement role may be incompatible with the 
representative role of the association. It is difficult for a
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body which spends much of its time as an advocate of its 
members' interests with governmental organisations and the 
wider public to periodically adopt the function of disciplining 
members^O^. However, this problem has been overcome in the 

operation of the advertising codes and in relation to the 
consumer ombudsman schemes by the creation of a separate 
independent body to ensure enforcement.

Awareness is also another common problem with codes of 
practice. With one or two major exceptions, there is a 
widespread lack of awareness of their existence and the 
procedures necessary for pursuing a complaintlOS _ although 

this is also a common problem with legal remedies. For this 
reason, the OFT has been trying to encourage greater public 
awareness of codes, partly through its own publicity activities 
and partly through encouraging trade associations to develop, 
amongst other things, logos for their code and ensuring that 
members display itl06. However, the OFT has found that 

compliance with logo display requirements is often inadequate. 
For example, this was one of the conclusions of the recent OFT 
report on the Mail Order Protection SchemeslO^.

There are also those who doubt the motives behind self- 
regulatory codes, believing that the motive is principally 
trade protection rather than consumer protectionlOS. in one 

case involving the Code of the Pharmaceutical Society of Great 
Britain, the House of Lords found that provisions in the Code 
limiting the number of pharmacies in large retail 
establishments and the non-pharmaceutical products which could 
be sold by pharmacies was an unreasonable restraint of
tradel09.

The NCC has suggested that where there is full coverage of a 
particular trade, there may be a strong tendency to anti­
competitive behaviour, especially where self-imposed 
restrictions impose barriers to entry or make it difficult for 
consumers to exercise informed choicesHO. This argument can 

also be made about the operation of self-regulation within the 
professions.
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Cranston suggests that self-regulation, to be successful, needs 
to be linked to the commercial interests of individual 
companies. Should self-regulation impinge on profits, many 
will ignore itHl.

Finally, Humble believes that self-regulatory codes are in the 
ever present danger of a 'Catch 22' situation. Immediate, 100 
per cent observance of a code probably means the standard has 
been set too low and the code is therefore open to criticism as 
worthless. If the provisions are demanding and set at the 
standard of the best there will inevitably be failures and the 
code is again open to the criticism that it is 
ineffective^^^. However, to be fair, these are criticisms 

which can sometimes be levelled at legal provisions.

So what all this amounts to is that self-regulation, like law, 
has its strengths and limitations. This is why Sir Gordon 
Borrie in his 1982 annual report weighed up the respective 
merits of legislation and self-regulation in terms of "horses 
for courses"113. There does not have to be a stark choice 

between law and self-regulation. As the NCC has noted:

"There are many stopping-points along the broad spectrum 
between completely unilateral self-regulation and 
precise, specific statutory control

(f) The Home Improvements Sector

The background to present discussion of the concept of a 
general duty to trade fairly lies in the work of the OFT in the 
field of home improvements. As a result of their work the OFT 
issued, in 1982, 'Home Improvements; A discussion paper', which 
examined the problems faced by consumers and the remedies open 
to them. The paper plots the enormous growth in the home 
improvement sector and the corresponding growth in the 
complaints received by trading standards departments and 
citizens' advice bureauxUS. Although the precise size of 

the home improvements market is difficult to assess, the value 
of output by contractors in 1979, alone, was in excess of 
E3,300 millionllG,
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The problems arising in this field are varied, ranging from 
high-pressure sales techniques to companies going into 
liquidation and leaving jobs half done or worthless guarantees 
given on completed jobs which cannot be enforcedH^. This is 

borne out by the fact that in 1986 the biggest single category 
of bankruptcies in England and Wales was constructionllS, 

The work of the OFT in relation to consumer complaints 
generally shows that building work was a sector in which 
consumer dissatisfaction was particularly highlit.

In addition, the evidence from local consumer advice agencies 
showed that householders contracting for home improvements were 
widely subject to unfair practices including shoddy 
workmanship, poor service and sub-standard materials^^O^

As far as legal controls are concerned, the OFT noted that 
existing legislation provided some help, notably the Sale of 

Goods Act 1979 and the Unfair Contract Terms Act 1977 121. 

And the paper anticipated the passage of what was to become the 
Supply of Goods and Services Act 1982122. The latter's 

significance was that it codified implied rights of common law 
in respect of work and materials contracts and contracts for 
pure services along the lines recommended by the Law 
Commissionl23 and the National Consumer Council. In respect 

of the materials element in such contracts, consumers were 
brought into line with the rights enjoyed under the Sale of 
Goods Act as to title, description, merchantable quality and 
fitness for purpose and sale by samplel24. As far as 

services are concerned, the Act codifies the implied rights as 
to quality of service, time and pricel25.

The discussion paper also noted the provision in Section 75 of 
the Consumer Credit Act 1974 which, in certain circumstances, 
makes a credit grantor equally liable with the trader for any 
misrepresentation or breach of contractl26.

Whilst recognising a civil action using the county court small 
claims procedure was possible, the OFT expressed the view that 
it is in the interests of consumers to have an alternative form



of redressl27. The Office noted, in this regard, the work it 

had done in encouraging trade associations to provide 
conciliation and arbitration facilitiesl28. in particular, 

the discussion document noted that the Federation of Master 
Builders had introduced conciliation and arbitration in January 
1981.

The OFT notes that a number of trade associations in this 
sector recognise the need to deal more effectively with 
consumer dissatisfaction and to take positive steps to improve 
the image of the industry.129 in this regard, the paper 

acknowledges that self-regulation had an important part to play 
and noted that the Glass and Glazing Federation had recently 
introduced a revised code^^O^

However, the OFT did not see the problems of protecting the 
consumer being solved by detailed legislation. On the 
contrary, concludes the OFT, the improvements sector, the 
important role of the small firm, and the problems of 
enforcement mean that there is every advantage in maintaining 
flexible methods of control of varied and often novel
abuses.131

On the other hand, whilst self-regulation had obvious 
advantages, particularly in terms of flexibility, it was 
unlikely to provide the whole answer in improving trading 
standards within the home improvement sector. Accordingly, the 

OFT concluded that the answer may lie in a "change of 
direction".132

(g) A General Duty to Trade Fairly?
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The change of direction suggested by the OFT was the creation 
of a statutory general duty to trade fairly. In the OFT's 
view, the paucity of strong and effective trade associations in 
the sector made it a particularly strong candidate for such a 
development. Codes existed and had some value for- the consumer 
but the OFT believed they could be made more effective.133
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What the OFT suggested was a statutory duty on all traders to 
trade fairly with codes providing the detailed meaning of what 
such a duty specifically required.134 such a general duty 
would operate as an umbrella and:

"... it would be possible to incorporate particular 
requirements into new-style codes of practice which would 
represent the standards envisaged in the general duty to 

trade fairly. This would include such matters as 
cancellation rights, identification of salesmen, high- 
pressure selling, quotations and estimates, completion 
dates and guarantee protection schemes and would apply to 
all traders in the field irrespective of their membership 
or non-membership of trade associations".135

Such a duty would be operated by making use of a procedure 
comparable to that provided by Part III of the Fair Trading Act 
1973.136

As we saw in Chapter One, under Part III the DGFT can seek 
injunctive relief in respect of traders who persistently breach 
civil or criminal lawl37. This procedure could be extended 

to allow the DGFT to seek court orders or undertakings in lieu 
of court orders, for persistently following a course of conduct 
in breach of the general duty. The onus would be on the trader 
to establish that the interests of consumers were being 
satisfactorily protected in some other way.

In June 1983, the OFT issued a report following the 
consultations on the discussion paper of the previous
year138 The report revealed that the proposal to enact a
general duty to trade fairly in relation to the home 
improvements sector had been the subject of much comment with 
many respondents being attracted to the concept. They 
considered that it would provide an adaptable method of 
establishing satisfactory trading standards without the 
inflexibility inherent in legislation for dealing with specific 
abusesl39.
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Quite a number of those who had responded to the consultation 
document commented that the concept of a general duty to trade 
fairly would have a wider application than just the home 
improvements sector^^O, This was welcomed by the OFT who 

were concerned at the general level of consumer 
dissatisfaction^^l,

Accordingly, the OFT began a further round of consultation and 
announced its intention to prepare a further discussion paper 
dealing specifically with the concept of a general statutory 
duty to trade fairlyl42,

A discussion paper on the issue was published in 1986143. it 

began by stressing the importance of establishing a policy 
objective and stated that objective to be raising trading 
standards generally and improving the means of redress for
consumersl44.

From its considerations, the OFT concluded:

"... an approach should be considered in which the 
existing body of statute and common law could be 
supplemented by the introduction into the law relating to 
consumer transactions of a broader concept of fair 
trading drawn up in such a manner as to increase the 
likelihood of satisfactory trading behaviour and improve 
consumer's opportunity of redress."145

As the OGFT has commented:

"The UK has often been a pioneer in introducing laws to 
protect consumers but because of this we have a network 
of laws which has been built up bit by bit over many 
years. What is needed now is some kind of legal safety 
net to catch all 'rogue' practices which are still 
slipping through the mesh. The solution I have in mind 
is a basic piece of law which we have called a general 
duty to trade fairly. Under this cover-all duty, 
specific guidelines aimed at particular trades or methods
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of selling would also be introduced - perhaps one could 
call it designer law for shops, garages, builders, in 
fact for any firm or individual who serves the public. I 
think this could have the effect of raising trading 
standards generally, as well as dealing with some of the 
types of sharp practice that elude existing legal
protection."146

Any general duty to trade fairly should, the paper suggests,
meet the following criteria:

(a) It should have the twin overall objectives of raising 
trading standards generally and providing cheaper and 
readily accessible means for consumers to obtain redress.

(b) It should be structured to facilitate a rolling back of 
the criminal law, where possible and appropriate.

(c) Compliance costs to businessmen should be minimised.

(d) It should provide a range of sanctions.

(e) Enforcement should be quick and primarily local.

(f) There should be reasonable certainty as to what, in the 
context of any business, would constitute fair trading 
practice.

(g) The law should be flexible and adaptable to deal with new 
trading practices as they arise.

(h) It must be capable of dealing uniformly with unfair 

trading practices in particular sectors, and therefore 
apply to all traders, whether or not they are members of
trade associations^^?.

The Office was clearly influenced by what it saw as parallels 
or analogies to a general duty operating both at home and
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abroad. Some of the domestic parallels we considered in 
Chapter Three in our examination of statutory codes of 
practice. In the next chapter we shall take a detailed look at 
the overseas parallels.

So what form does the OFT suggest such a general duty should 
take? Suggesting that such a duty should be a broad statutory 
duty, the OFT expresses the view that it should apply only to 
transactions between traders and consumers and not between 
traders and traders. The Discussion Paper envisages that the 
legislation would eventually apply to all sectors of trade and 
industry and that provision would be made for the general duty 
to be supported by approved codes of practice, which might 
include both industry codes and statutory codes. It is further 
suggested that it should be possible to decriminalise 
particular areas of consumer protection legislation when a 
general duty and codes are in placel^S,

The Office concluded that it would not be appropriate for 
approved codes to contain redress procedures similar to those 
which exist in the present OFT sponsored codes because these 
are voluntarily supported and financed by trade associations. 
However, the OFT wants to see trade associations continuing to 
offer conciliation and arbitration facilities as an alternative 

to the enforcement provisions envisaged under the general 
dutyl49.

The possible methods of implementation will be discussed in 
detail in Chapter Six. The OFT presents two possibilities:

(a) The obligations under a general duty would apply only to 

the extent spelt out in approved codes of practice and 
would be extended, sector to sector, as new codes come 
into existencelSO.

(b) A general duty might apply to all consumer transactions, 

whether or not approved codes were in place. This would 
leave it for the courts, over time, to develop an 
interpretation of what is required and to define the 
relationship of the duty to existing lawisi.
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Finally, the Report examines enforcement and concludes that 
this could be shared between local trading standards 
departments and the Office of Fair Trading. The suggestion is 
that the duty would work something like this. A trading 
standards officer would approach a trader failing to comply 
with a relevant code and seek an undertaking to comply. If he 
agreed, that would be an end of the matter. If, however, the 
trading standards officer was unable to obtain a satisfactory 
response, the trading standards officer would serve a formal 
notice on the trader setting out the details of the allegation 
and inviting an undertaking in response. A failure to provide 
such an undertaking would enable the trading standards officer 
to apply to the local county court for an order requiring both 
compliance with the relevant code and, possibly, redress for 
the consumer. Ultimately, of course, the sanction for breach 
of such an order would be a fine or imprisonment for contempt 
of courtl52.

In cases of general importance or where difficult questions of 
law were involved, the Director-General of Fair Trading could 
initiate the appropriate proceedingslSS. it would appear, 
however, that the OFT believes that the main operators of the 
system should be the local trading standards departments. In 
this, they would appear to be recognising one of the major 
criticisms levelled at the operation of the Director-General's 

powers under Part III of the Fair Trading Act 1973. In 
particular, it has long been the view of the trading standards 
service that the requirement to go through the DGFT to obtain 

Part III undertakings and court orders has done much to cause 
delay and reduce the effectiveness of that part of the 
Act154.

Those then are the suggestions made by the OFT. In Chapter Six 
we shall consider the practical issues relating to the 
introduction of a general duty.
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CHAPTER FIVE

TOWARDS A GENERAL DUTY; THE OVERSEAS EXPERIENCE

- 118-

(a) Introduction

In Chapter Four we noted that there were a number of overseas 
parallels to the concept of a general duty to trade fairly. 
These parallels exist in both civil law and common law 
countries. In this chapter we consider these parallels in 
order that we can see to what extent they provide help to us in 
deciding whether there should be a general duty to trade fairly 
and, if so, what form it should take.

The common law countries we shall consider are Australia, 
Canada and the United States of America. The civil law 
countries are Belgium, West Germany and Sweden.

(b) Australia

The relevant Australian legislation is contained in the Trade 
Practices Act 1974. This is Commonwealth legislation, not 
State legislation, although some individual states, such as New 
South Wales, are now enacting comparable legislation in the 
field of unfair practices, because Commonwealth legislation is 
largely limited inter-state trade. What is interesting to 

note is that until the 1970s Australian consumer protection 
legislation had consisted of ad hoc controls over a wide range 
of individual merchandising practices. This commitment to 
piecemeal responses, says Goldring and Maher, puts a premium on 
merchandising ingenuity and results in the seller, who trades 
by sharp practice, being one step ahead of the legislature^. 
Part V of the Trade Practices Act deals with consumer 
protection and Division 1 of the Part is concerned with unfair 
practices and unconscionable practices.

Section 52 of the Act provides as follows:



"(1) A corporation shall not, in trade or commerce, 
engage in conduct that is misleading or deceptive 
or is likely to mislead or deceive.

(2) Nothing in the succeeding provisions of this 
Division shall be taken as limiting by implication 
the generality of sub-Section (1)."

The general prohibition is followed by a list of specific 
prohibitions contained in Sections 53 to 65, including:

(a) false representations relating to the supply of goods or 
services;

(b) misleading employment advertisements;

(c) offering prizes, gifts, etc, with the intention of not 
providing them;

(d) misleading conduct as to the nature, manufacturing 
process, characteristics of goods or in relation to 
services;

(e) bait advertising;

(f) referral selling;

(g) accepting payment without intending to supply as ordered;

(h) misleading statements about profits and the 
practicability of home operated businesses;

(i) force, harassment, or coercion at a place of residence in 
respect of the supply to or payment by a consumer for 
goods or services;

(j) pyramid selling;
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(k) supplying goods which do not comply with consumer product 
safety standards or without disclosing required product 
information;
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(l) sending unsolicited credit cards;

(m) asserting without reasonable cause a right to payment for 
unsolicited goods or services.

Despite the detail and extent of the prohibitions, Section 
52(2) does make it clear, as we saw above, that they are not to 
limit the generality of the duty set out in Section 52(1).

As a result of the Trade Practices Revision Act 1986 the Trade 

Practices Act 1974 has been amended. It now contains section 
52A which seeks to control unconscionable conduct and is 
directed, in the words of the Australian Attorney General, "at 
conduct which, while it may not be misleading or deceptive, is 
nevertheless clearly unfair or unreasonable"^. The Section 
provides as follows:

"(1) A corporation shall not, in trade or commerce, in 
connection with the supply or possible supply of 
goods or services to a person, engage in conduct 
that is, in all the circumstances, unconscionable.

(2) Without in any way limiting the matters to which 

the Court may have regard for the purpose of 
determining whether a corporation has contravened 
sub-Section (1) in connection with the supply or 
possible supply of goods or services to a person 
(in this sub-Section referred to as the 
'consumer'), the Court may have regard to:

(a) the relative strengths of the bargaining 

positions of the corporation and the 
consumer;

(b) whether, as a result of conduct engaged in by 

the corporation, the consumer was required to 
comply with conditions that were not 
reasonably necessary for the protection of 
the legitimate interests of the corporation;
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(c) whether the consumer was able to understand 

any documents relating to the supply or 
possible supply of the goods or services;

(d) whether any undue influence or pressure was 

exerted on, or any unfair tactics were used 
against, the consumer or a person acting on 
behalf of the consumer by the corporation or 
a person acting on behalf of the corporation 
in relation to the supply or possible supply 
of the goods or services; and

(e) the amount for which, and the circumstances 

under which, the consumer could have acquired 
identical or equivalent goods or services 
from a person other than the corporation."

The inspiration for a specific section on unconscionable 
practices seems to have come, in part, from the existence of 
comparable legislation in some states, for example the 
Contracts Review Act 1980 of New South Wales^. This provides 

for judicial review of certain contracts and the grant of 
relief in respect of harsh, oppressive, unconscionable or 
unjust contracts. Goldring and Maher describe the Contracts 
Review Act as a determined effort to redress economic imbalance 
and to provide a measure of relief for the economically 
disadvantaged^.

As far as remedies are concerned. Part VI of the Trade 
Practices Act provides that any conduct within Division 1 
(unfair and unconscionable practices) can be the subject of 

injunctive relief and any person suffering loss as a 
consequence of such conduct can recover damages under Section 
82. A criminal prosecution can be undertaken by the Commission 
but such a prosecution must be based on one of the specifically 
defined practices and not the general duty in Section 52.

The reason for this is that it is felt that the stigma of 
criminality should not attach to conduct which cannot be 

determined in advance with a reasonable degree of certaintyg.
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One of the consequences of this is that a person may be 
acquitted of a criminal charge under Part V but because of the 
different burden of proof be held liable in civil 
proceedings^.

Injunctive relief may be granted on the application of the 
Commission, the Attorney General or any other person^. 
Except where the application is made under Section 52A relating 
to unconscionable conduct, the Court has power to order the 
disclosure of information and the publication of an appropriate 
corrective advertisement.

The majority of complaints are, however, dealt with by 
administrative action and only a relatively few cases are 
brought by the Commission before the Federal Court. The 
Commission are assisted in their resolution of complaints by 
considerable information gathering powers^.

In the year 1985-86 four cases were taken to the Federal Court, 
three of which were prosecutions and one was an application for 
injunctive relief9. Although relatively few in number, the 

cases dealt with by the Court have established a useful body of 
case law on the interpretation of Part V^O. During the same 

period 53 cases were settled by some sort of administrative 
action including undertakings by the traders concerned!!.

It is because of the importance of administrative action in 

resolving problems that the Commission is empowered under 
Section 28 of the Act to issue guidelines on the interpretation 
and application of the Trade Practices Act. Although these 
guidelines have no formal legal status they clearly have an 
important bearing on the administrative action taken by the 
Commission. This is because the guidelines set out the 
Commission's understanding of what the law requires in certain 
situations.

For example, the Trade Practices Commission has recently issued 
a general guide to the concept of unconscionable conduct as set 
out in Section 52A of the Act!2 (see Appendix B). Part One
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sets out a discussion of the law and has been the result of 
input from a large number of sources, including academics and 
the enforcement officers. Part 2 sets out a number of market 
practices which the Commission believes can lead to 
unconscionable practices. These include:

"1.

2.

Where the sales techniques, by their very nature, 
produce a disadvantage to the other party.

Where the supplier knew or ought to have known that 
the consumer did not fully understand the 
transactions.

3. Where there is no real opportunity for the weaker 
party to bargain.

4. Where a contract is extremely one-sided"13.

Part 3 then goes on to discuss the remedies for unconscionable 
conduct, both for individual litigants and for the Commission.

However, the Commission also produce guides on some of the 
specific practices which are set out in Sections 53-65.

If one takes origin marking as an example. Section 53(eb) of 
the Act provides that it shall be an offence to "make a false 

or misleading representation concerning the origin of goods".

The Commission has produced a guide for business called "The 
Trade Practices Act and Labelling the Origin of Goods"14. it 
uses this guide to make sure that traders know the Commission's 
views on the application of the Act to false and misleading 
indications of origin. If a trader is unwilling to accept the 
Commission's view and settle the matter at an administrative 
level he can force the Commission to either drop the case or 
take it to the Federal Court.

What is interesting to note is that sometimes, in the more 
specialist areas, the guideline is produced following 
consultation with trade and professional associations. For
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example, the guide for the insurance industry on the Trade 
Practices Act involved extensive consultations with, amongst 
others, the Insurance Council of Australia, NRMA Insurance Ltd 
and the Life Insurance Federation of Australia 15 (see 
Appendix C).

Division 2 of Part V deals with conditions and warranties in 
consumer transactions and provides for a number of implied 
conditions and warranties with respect to contracts for the 
supply of goods. In relation to goods, these implied terms 
relate to title, correspondence with description or sample and 
merchantable quality and fitness for purpose. They therefore 
provide comparable implied conditions and warranties to those 
provided under the UK's Sale of Goods Act 1979. In relation to 
services, there are implied warranties as to due care and skill 
and fitness of materials for purpose. These are similar to 
some of the implied terms under the UK's Supply of Goods and 
Services Act 1982.

If a trader is in breach of any of these implied conditions or 
warranties, aggrieved consumers have the right to sue for 
damages in the civil courts. This usually means the Small 
Claims Court. However, the Trade Practices Commission cannot 
bring an action itself for a breach of any of these implied 
terms.

One noticeable difference between the regime under Part V of 

the Trade Practices Act and the general duty regime as 
envisaged by the OFT is that the former, although principally 
conceived of as a measure of consumer protection, is also 
available for use to protect traders against unfair 
competition^®. To this extent there is an interaction 

between the operation of Section 52 and the tort of passing 
off. In Handley and Others v Snoid and Others^^, Ellicott J 

explained the importance of Section 52 for traders thus:

"The general heading of Pt V is 'Consumer Protection' but 
it should not be assumed from this that the protection of 
consumers is its only object. Section 52 is only one of 
a number of very broad provisions in the Act which are



designed to preserve the freedom and fairness of 
competition in the market-place. Part IV deals with 
restrictive trade practices ... These provisions are 
obviously designed to protect and benefit traders and 
consumers alike -likewise Section 52. It is designed to 
protect the market-place for both traders and consumers 
alike to ensure as far as practicable that only the truth 
will be disseminated about the goods and services 
available. Traders who are affected by false statements 
have as much interest in preventing their dissemination 
as consumers. It is not surprising therefore that 
although any person can bring an action to enforce 
Section 52, most actions to date have been brought by 
traders rather than consumers".18

This accounts for the fact that over 80 per cent of actions 
under Section 52 are brought by one businessman against 
another, rather than by the Commission or by consumersl^.
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(c) Canada

In Canada the general duty experience is to be found primarily 
at a provincial level. Most of the eleven Canadian provinces 
have legislation which is, to some extent, analagous to the 
concept of a general duty to trade fairly, as we have been 
discussing it. Particularly significant are British Columbia, 

Alberta, Ontario and Quebec which are the most developed and 
populated of the Canadian provinces and, accordingly, we are 
limiting our examination to those provinces.

In all these provinces the approach is generally to make a 
combination of civil and criminal remedies available and 
private and public enforcement^O in aid of the consumer 

whenever an 'unfair' or 'unconscionable' trade practice has 
occured.

Belobaba notes that there are significant differences between 
the provincial legislation in terms of the scope of 
legislation, the range of prohibited practices, the choice and
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availability of remedies, the nature and extent of the 
administrative powers of the enforcing authority, and the 
availability and utilisation of the criminal sanction.

Nevertheless, he believes that they all reflect a general 
commitment to the idea that a substantial reform of the common 
law was a critical prerequisite for even minimally effective 
trade practices legislation^!.

Trebilcock has identified the main purpose of such legislation 
to be a combination of sanctions and procedures calculated to 

maximise the objectives of deterrence, compensation and 
efficiency22, Belobaba regards the end result as an 

integrated sanctions network in which public and private law 
enforcement streams have been recognised and tapped for their 
respective contributions to the attainment of the cited 
objectives'^. He argues that in drafting such legislation 

there are six areas of concern: understandability, reasonable 
coverage, a full range of civil remedies, effective 
administrative measures, a sensible criminal sanction and rule-
making powers24.

However, he stresses the absolute importance of a properly 
funded and adequately staffed public enforcement authority's. 

This is supported by Feltham, who has commented that, although 
private action to enforce legal rights is important, it has not 
proved adequate26 .

As far as the structure of Canadian trade practice legislation 
is concerned, the simple and non-specific prohibition is 
usually followed by examples of specific unconscionable 
practices which are deemed to fall within the general 
prohibition.

(i) British Columbia

British Columbia was the first Canadian province to enact 
comprehensive legislation to protect consumers against 
unfair and deceptive business practices, being marginally 
ahead of Ontario^T.



Section 3 of the Trade Practices Act 1974 prohibits 
deceptive acts or practices which include:

"(a) an oral, written, visual, descriptive or other 
representation, including a failure to disclose;

(b) any conduct having the capability, tendency or 

effect of deceiving or misleading a person".

Without limiting the generality of this provision Section 
3(3) lists nineteen heads of deceptive act or practice.

Section 4 prohibits unconscionable acts or practices. 
There then follows a list of six factors which may be 
taken into consideration in determining whether the case 
for unconscionabil ity has been made out, although these 
are said not to limit the generality of the Section. If 
unconscionability is proved, Section 4(3) makes the 
consumer transaction unenforceable by the trader against 
the consumer.

Section 5 empowers the Director of Trading Practices to 
enforce the Act by seeking declarations or injunctions. 
The Court can direct that the defendant advertise to the 
public the particulars of the declaration or injunction 
granted against him.
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The Director has the novel power under Section 24 to take 
over, with the Minister's consent, a case already being 
conducted by a consumer. The Director must obtain an 
irrevocable written consent from the consumer and be 
satisfied that there is a cause of action or a defence to 
an action and that it is in the public interest. The 
Director can also bring an action on his own behalf, on 
behalf of consumers generally or of a designated class of 
consumers. Administrative action features strongly in 
the British Columbia situation, as it does in other 
jurisdictions. By Section 17, the Director may obtain an



undertaking to comply with the Act which may also include 
an undertaking to compensate consumers. Like the Trade 
Practices Commission in Australia, the British Columbia 
Ministry of Labour and Consumer Services issue guides on 
the operation of the Trade Practices Act. These guides 
have no formal legal status but are of significance in 
setting out the Ministry's interpretation of the law.

Breach of the Act or failure to comply with an 
undertaking, whether through the Director or the Court, 
constitutes an offence making the person concerned liable 
to prosecution. This includes not just the relevant 
corporate body but any director, officer or other person 
who authorised or acquiesced in the offence. A court 
which imposes a conviction under the Act can also make an 
order for compensation to aggrieved consumers under 
Section 25.1(1).

During 1984-85 there were three prosecutions by the 
Director, one substitute action and six assurances of 
voluntary compliance's. However, these figures do not 

reveal the fact that a number of cases are settled on a 
more informal basis and that in some cases the existence 
of the Director's powers have helped persuade traders 
that a settlement is to be preferred to formal action by 
the Director.

As well as the Director, any person can bring an action 
before the Court, whether or not that person has a 
special interest or is affected by a consumer 
transaction. As we saw, the Court can declare a contract 
unenforceable where the Act has been breached but it is 
not automatic, as it is in Australia.
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British Columbia, in common with many of the other 
provinces in Canada, has legislation requiring certain 
types of trader to be licensed, for example, motor 
dealers29. Where such a registered trader engages in

any deceptive or unconscionable practices he may have his 
licence suspended or revoked as a result.
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(ii) Alberta

In Alberta the comparable legislation is the Unfair Trade 
Practices Act 1980, although this legislation does not, 
unlike British Columbia and Ontario, contain an omnibus 
provision against all unfair or unconscionable acts or 
practices. However, the legislation uses the term 
'unfair'. Section 4(1) reads:

"For the purposes of this Act, the following are 
unfair acts or practices".

There then follows a list of practices which cover both 
unconscionable practices and misleading and deceptive 
practices. Section 4(d) which deals with the latter is 
expressed very widely to include:

"... any representation or conduct that has the 
effect, or might reasonably have the effect, of 
deceiving or misleading a consumer or potential 
consumer and, without limiting the generality of 
the foregoing, includes any representation or 
conduct of the following kinds".

What then follows is a list of twenty-one specific types 
of misleading or deceptive conduct.

Belobaba notes that the Alberta legislation is concerned 
only with unfair practices that occur prior to 
contract^®*

The Unfair Trade Practices Act is a civil statute and the 
Director of Trade Practices is enabled under Section 10 
to seek an undertaking where a trader has engaged in any 
unfair act or practice and has satisfied the Director 
that he has ceased engaging in the practice. The 
undertaking which the Director can seek is a formal 
document, which sets out the conduct which it is alleged
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is in breach of the Act and contains an acknowledgement 
of failure to comply by the trader. In this respect the 
Alberta provisions are unique as no other provincial 
legislation provides for a formal admission of unfair 
trading^^* However, also unlike the other provinces,

non-compliance with the terms of an undertaking is not in 
itself an offence. Instead, the Director has to maintain 
an action against the defaulter under the same section 
that governs actions against those who have not signed an 
undertaking^^' An undertaking can also make provision

for costs in relation to the investigation of the 
original complaint and annexes to the undertaking can 
provide for compensation to named individuals. An 
advertisement may be required in which the trader admits 
his responsibility and details the action he has taken to 
prevent a recurrence (see Appendix D).

What this shows is that importance is put on the use of 
administrative procedures to settle cases. To assist in 
this the Director issues guidance booklets and guidance 
letters in which he sets out his department's position in 
respect of the application. As in British Columbia and 
Australia, this guidance has no formal legal status but 
is nevertheless an important practical element in the 
operation of the administrative action.

In the year 1984-85 the Department investigated 895 
complaints under the Unfair Trade Practices Act^^* 

Many cases were settled on the basis of warnings and 
informal undertakings. Three formal undertakings were 
received and one supplier was taken to court for a breach 
of a previous undertaking and was made to pay punitive 
damages of $100,000.^^

Apart from actions by the Director, consumers are 
empowered by Section 11 to take individual actions and 
the Court may make a declaration, issue an injunction, 
make orders of specific performance or award damages, 
including punitive or exemplary damages.
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Consumer organisations are empowered under Section 15 to 
seek a court order declaring that an act or practice is 
unfair and injunctive relief against a continuance of the 
conduct.

Finally, it is worth noting that, as in Australia, there 
is a system of licensing in Alberta under the Licensing 
of Trades and Businesses Act 1980.

(iii) Ontario

The Ontario legislation is less precise than that of 
British Columbia^^*

The relevant Ontario legislation is the Business 
Practices Act 1974. Section 3 provides:

"(1) No person shall engage in an unfair practice.

(2) A person who performs one act referred to in 

Section 2 shall be deemed to be engaging in 
an unfair practice."

Section 2 provides a list of specific practices which are 
prohibited as being unfair. Section 2(a) gives a list of 
14 practices which are deemed to be false, misleading or 
deceptive. Section 2(b) gives a list of eight practices 
which are deemed to be unconscionable.

However, at present, the general duty does not make it 
clear that the specific practices do not limit the 
generality of Section 3. At the time of writing a major 
review of all Ontario's consumer legislation is taking 
place. It is likely that one result of the review will 
be new legislation making it clear that the specific
provisions do not limit the general provision 36

It is interesting to note that the Business Practices Act 
goes beyond procedural notions of unconscionability to 

substantive notions in relation to situations where the



vendor knew or ought to have known that the transaction 
was an unfair one^^* For example. Section 2(b)(iv) 

provides, as an example of unconscionability: "that there 
is no reasonable probability of payment of the obligation 
in full by the consumer".

Unlike the Unfair Trade Practices Act of Alberta, the 
Ontario legislation gives rise to criminal as well as 
civil liability. Section 17 makes a person who knowingly 

engages in an unfair practice guilty of an offence. Also 
open to prosecution is any person who knowingly furnishes 
false information during an investigation, obstructs a 
person carrying out an investigation or fails to comply 
with any order or an assurance of voluntary compliance.

Under Section 6 of the Act the Director has power to make 
a cease and desist order where he has reasonable grounds 
for believing that any person is engaging or has engaged 
in an unfair practice. Anyone made subject to a cease 

and desist order can appeal to the Commercial 
Registration Appeal Tribunal.

An alternative avenue for the Director is to seek an 
assurance of voluntary compliance under Section 9. Such 
an assurance may include such undertakings as are 
acceptable to the Director.

Specific guidelines are not issued for traders although 
the Ministry of Consumer and Commercial Relations issues 
guidance leaflets for consumers on the whole range of 
consumer protection issues, including The Business 
Practices Act.
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Consumers are entitled to bring actions as well as the 
Director. Notable is the provision under Section 4(j) 
giving consumers the right to rescind any contract 
induced by an unfair practice.
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(iV) Quebec

Quebec's Consumer Protection Act is a revised and 
consolidated statute running to 364 sections and ten 
schedules. Title II deals with Business Practices and 
Section 219 provides;

"No merchant, manufacturer or advertiser may, by 
any means whatever, make false or misleading 
representations to a consumer."

There then follows a number of specific prohibited 

practices. There is not, however, a general prohibition 
against unfair or unconscionable practices.

It is worth bearing in mind that whereas the other 
provinces we have been looking at have a common law 
tradition, Quebec has a civil law tradition. Therefore 
there is a predisposition towards legislation which is 
more generalised in its formulation than is normal in 
common law jurisdictions.

Under the Act, however, the President of the Office for 
the Protection of Consumers enjoys comparable powers to 
those enjoyed by the relevant official in the other 
provinces. For example, under Section 314 he can accept 
voluntary undertakings from persons that they will comply 
with the law. However, unlike British Columbia and 
Alberta, the Consumer Protection Act does not provide for 
a public record of all formal undertakings^®-

The President has a power to prosecute and has extensive 
powers in respect of licensing.

In the year 1986/86 there were 12 undertakings, one 
injunction and 70 prosecutions®®- At the time of 

writing, a case is pending involving the allegation of a 
breach of an undertaking. In issue is likely to be the 
extent to which a breach of undertaking can be taken as 
evidence of a breach of the law40.
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As with Ontario there are no formal guidance notes to 
traders but there are leaflets which are made available 
to consumers.

The consumer has remedies under the Consumer Protection 
Act, as well as the President.

(d) The United States

In terms of analogies with a general duty to trade fairly the 
oldest example must be the United States Federal Trade 
Commission Act of 1914. This was passed as a result, in part, 
of a desire by Congress to supplement the existing restrictive 
common law definition of "unfair competition" and to provide 
more complete relief to competitors and consumers against 
fraudulant, oppressive and unfair practices^^* Section 5 of 

the Act provides:

"Unfair methods of competition in or affecting commerce, 
are hereby declared unlawful."

The legislation does not support this general provision with a 
specific list of offences relating to unfair or deceptive 
practices and therefore contrasts with the model adopted in 
other countries, such as Australia and in the Canadian 
provinces. The general provision is therefore of paramount 
importance. In setting up this framework the Congress appears 
to have come to the conclusion that there were too many unfair 
practices to define.

This is supported by Kintner and Smith, who have commented that 
the adoption of such general statutory language constituted a 
rejection of the notion that Congress should carefully 
enumerate the specific practices which the Act was intended to 
proscribe "

The application of the general duty therefore depends to a 
large extent on the Federal Trade Commission which is endowed 
with considerable discretion and flexibility. This discretion
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is only affected by the judicial decisions under Section 5, 
which have played a key role over the years in providing a 
definition of unfairness. The very wide role of the FTC is 
well illustrated by the case of All State Industries of North 
Carolina Incorporated^^' I" the words of one Commissioner:

"The Commission, in short, is expected to proceed not 
only against practices forbidden by statute or common law 
but also against practices not previously considered 
unlawful, thus to create a new body of law - a law of 
unfair trade practices adapted to the diverse and 
changing needs of a complex and evolving competitive 
system.

It is worth bearing in mind, in this connection, that the 
American courts have traditionally adopted a less strict and 

more liberal approach to statutory interpretation than, for 
example, the Australian courts^^* Pridgen has commented that 

the major judicial pronouncements on the subject have 
emphasised the breadth of the Commission's discretion in
defining the term 'unfair trade practice 46

The procedure for dealing with complaints usually starts with 
an allegation to the Commission by a consumer, competitor, 
trade association or Government agency. A case can commence, 
however, on the initiative of the Commission's staff.

Where the violation has ceased and is not considered serious, 
the matter can be disposed of by a voluntary agreement to 
discontinue the practice, or more accurately, an agreement not 
to engage in a particular practice in the future.

Where the matter is considered too serious for this informal 
approach, the Commission may give notice of an intention to 
issue a complaint. This can be answered by a formal consent 
order which has the same legal standing as a court order.

The origins of this procedure go back to 1925 to the 
introduction of a process called 'stipulating', or more 
formally: "Stipulation as to the Facts and an Agreement to
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Cease and Desist"^^' However, by the early 1960s,

stipulating had given way to the more informal procedure of 
assurances^®* These informal assurances were abandoned in

1977 and replaced by the consent order, as the principal
enforcement procedure used by the Federal Trade Commission. 
Indeed, the majority of cases involving deceptive practices are 
handled by the consent order procedure^®* Failing this, the

case can proceed to a hearing before an administrative law
judge, who gives an initial decision. This can be followed by 
a Commission decision and, where appropriate, a cease and
desist order.

(e) Sweden

In an earlier chapter, we saw that the Swedish analogy to a 
general duty was to be found in the Marketing Practices Act 
1975, which is basically concerned with unfair marketing 

practices. It has three general provisions dealing with 
improper marketing, information and safety of products.

Section 1 gives the object of the Act as follows:

"... to promote consumers' interests in connection with 
the marketing of goods, services and other commodities by 
tradesmen and to counteract improper marketing which 
adversely affects consumers or other tradesmen".

Section 2 deals with improper marketing:

"A tradesman who, in the marketing of any goods, service 
or other commodity, advertises or takes other action 
which, by conflicting with good commercial standards or 
otherwise, adversely affects consumers or tradesmen, may 
be prohibited by the Market Court from continuing
therewith or undertaking any similar action. A
prohibition may also be issued to an employee of a 
tradesman and to any other acting on behalf of a
tradesman, as well as to any other person who has
substantially contributed to the action."
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The rationale behind Section 2 has been articulated by Bernitz 
and Draper:

"The use of a general clause makes possible a 
continuously developing system of norms which can keep 
pace with developments in marketing methods and avoids 
the problem of loopholes which inevitably appear in
connection with rigid legal rules. u50

Section 3 deals with the subject of information to consumers:

"A tradesman who, in the marketing of any goods, service 
or other commodity, omits to deliver information of 
particular significance to consumers, may be enjoined by 
the Market Court to give such information. An injunction 
may also be issued to an employee of a tradesman and to 
any other person acting on behalf of a tradesman."

To be controlled under the general section, activities must be 
undertaken by the trader for the purpose not only of increasing 
sales, but when it is likely to affect consumer demand. What 
is particularly interesting is that the general duty is 
expressly linked to the concept of 'good commercial standards'. 
Particularly noteworthy is the fact that in defining 'good 
commercial standards', the Market Court has been heavily 
influenced by the terms of the ICC International Code of 
Advertising Practice^^, which we looked at in Chapter Two.

Enforcement of the Act is in the hands of a public official, 
the Consumer Ombudsman. Since 1976 the Office of the Consumer 
Ombudsman has been merged with the National Board for Consumer 
Policies. The Consumer Ombudsman is now also the Director- 
General of the National Board.

This authority has the following functions:

(i) investigating the situation of consumers and focusing 
attention on consumer groups that are in a weak position 
for various reasons;
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(II) examining the supply of goods and services on the market 
and carrying out Inquiries and making tests;

(III) supervising the marketing of firms and the terms on which 
they make sales, and where necessary, Intervening In 
accordance with the provisions of the Marketing Practices 
Act and the Unfair Contract Terms Act;

(1v) drawing up guidelines for marketing and the design of 
products and exerting an Influence on the trade to make 
It adapt Its activities to the needs of consumers;

(v) Informing consumers about facts and conditions which are 

of Importance to them and helping them to use their 
resources In the best possible way;

(v1) encouraging and participating In consumer education and 

supporting research within the National Board's area of 
activity;

(v11) making other bodies aware of consumer problems which call 
for measures that are outside the province of the 
National Board;

(vlll)promotlng the development of consumer activities by local 

authorities and taking responsibility for regional 
consumer activities;

(ix) being responsible for carrying out work on a trial basis
within the Public Complaints Board 52

Particularly noteworthy for our purposes is (iv) above. These 
guidelines are usually worked out in co-operation with relevant 
trade organisations and also individual firms. They relate to 
such matters as undesirable marketing practices, information 
and the safe design of products. Bernitz believes that they 
function very much In the manner of formally binding
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regulations^^* The Swedish Government has recently 

introduced a Bill which not only retains the system but allows 
for a greater measure of self-regulation in relation to the 
guidelines^^*

The secretariat of the Consumer Ombudsman issues injunctions, 
the breach of which can give rise to a financial penalty.

In minor matters, the Consumer Ombudsman issues injunctions. 
Prohibition injunctions forbid the trader to carry out a 
certain marketing practice, to sell or to hire to anyone a 
certain harmful or unsuitable commodity, or to use any 
unreasonable terms in a contract. An information injunction 
requires a trader to make certain information available to 
consumers. The vast majority of cases handled by the Consumer 
Ombudsman have been settled through voluntary measures, arrived

cc
at after negotiation •

Where matters cannot be resolved by negotiation or by an 
injunction, an action may be brought before the Market Court. 
The Ombudsman makes a recommendation to the Court which, if 
sanctioned, results in the issue of a prohibition or an 
injunction against a trader and normally involves a conditional 
financial penalty provision. If quick action is needed, the 
Market Court can issue an interim decision at the request of 
the Consumer Ombudsman. However, the Ombudsman has resorted to 
Market Court action in only just over one per cent of 
cases“-

Failure to comply with an injunction usually results in the 
Public Prosecutor bringing the matter, with the consent of the 
Consumer Ombudsman, before an ordinary court where fines or 
imprisonment can be imposed.

The Marketing Practices Act also makes provision for certain 
criminal offences covering misleading advertising (Section 6), 
trading stamps (Section 7), and combination offers (Section 8). 
These offences are prosecuted in the ordinary courts by the 
Public Prosecutor.
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The Market Court (Marknadsdomstolen) is a special tribunal 
headed by an independent president with a judicial background. 
It includes representatives of consumers, employees and 
business. It deals with about 20 cases a year' 
decisions cannot normally be appealed.

-57 and its

The procedures under the Marketing Practices Act are seen as a 
basis for establishing acceptable business standards or the 
future development of existing standards. In several cases the 
new standards have been a direct reflection of decisions by the 
Market Court and have accordingly given substance to the 
general provisions of the Act^^- In particular, the Market 

Court has, by its decisions, established the following as being 
unfair:

(a) terms which shift the contractual balance under the Sale 

of Goods Act 1905 too much in favour of the trader;

(b) terms that are in conflict with mandatory law rules such 

as those of the Consumer Sales Act 1973;

(c) terms that through their wording are misleading as to the 

rights and obligations of the parties

(f) BELGIUM

The Unfair Marketing Practices Act 1971 is primarily designed

to protect the interests of traders. Article 54 of Chapter
III:

"... prohibits every act contrary to acceptable 
commercial practice whereby a trader or craftsman 
undermines or attempts to undermine the professional 
interests of one or more traders or craftsmen".

At the time of writing, there are proposals under discussion 
between the Flemish and French speaking regions to include an 
article specifically mentioning consumers®^* The suggested 

provision would make it clear that the Act:



"... prohibits either an act contrary to acceptable 
practice whereby a trader or craftsman undermines or 
attempts to undermine the interests of one or more 
consumers".

At the present time. Chapter III is headed 'Practices Capable 
of Undermining the Normal Conditions of Competition' and was 
conceived as a trade protection measure. However, the 
provisions of Article 54 in Chapter III can be used by 
consumers^^) who can also take action under a number of

specific provisions in other parts of the Act which have a more 
direct consumer protection purpose. Chapter I, for example, 
deals with information for consumers in matters such as 
indications of price.

As far as remedies are concerned, competitors and affected 
consumers can sue for an injunction and/or compensation.

Administrative action can be taken by the Ministry of Economic 
Affairs. The Ministry can make a restraint order and can fine 
offenders. They can also bring an action before the Commercial 
Court for a failure to abide by a restraint order. Traders 
made subject to a fine can also appeal to the Commercial Court. 
However, no compensation to consumers can be awarded as a 
result of action by the Ministry and there are no guidelines 
issued by the Ministry on the interpretation of the Act.
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The Commercial Court is made up of lawyers and non-lawyers with 
knowledge and experience of trade and commerce. What is 
interesting is that the Court can consider any appropriate 
industry rules in deciding cases. For example, as we saw in 
the case of the Swedish Market Court, the Commercial Court will 
take into consideration the terms of the ICC Codes of Marketing 
Practice®^* To assist consumers, a small claims procedure

has been started in two or three courts in Brussels with a 
ceiling of 50,000 B.F.®^ Consideration is also being given

to the introduction of some sort of class action 64
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(g) THE FEDERAL REPUBLIC OF GERMANY

Germany's legislation in this field dates from 1909. Section 1 
of the Law Against Unfair Competition provides:

"Any person who, in the course of business activity for 
purposes of competition, commits acts contrary to honest 
practices, may be enjoined from these acts and held 
liable in damages."

As we have seen in so many other jurisdictions, the general 
clause is followed by a prohibition against certain specific 
behaviour.

As with Belgium, the initial intention of the legislation was 
to protect traders, rather than consumers^^* However, over 

the last 50 years there has been a growing tendency to 
interpret the legislation in a way which protects the consumer 
as well as the trader^®* As a result, a number of practices

affecting the consumer have been found to be illegal:

(a) entrapping customers by giving them misleading

information or subjecting them to undue pressure;

(b) touting in the street (except for markets and fairs);

(c) canvassing by telephone (unless the consumer has in

writing requested a telephone approach beforehand);

(d) sending unsolicited goods, which has been extended to
include inertia selling; and

(e) use of 'free' gifts as inducements to buy, which may in 

some circumstances include the unacceptable use of games 
and prize competitions.^^

The statute only gives rise to civil remedies, including an 
injunction and damages. Actions may be brought by competitors, 
where they can show detriment to their business, and also 
representative consumer associations. Since January 1987 the
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statute has been amended as a result of the EEC Directive on 
Misleading Advertising with the result that individual 
consumers now have a right of action in respect of misleading 
advertising.

(h) CONCLUSIONS

These examples show that there is experience in both civil law 
and common law systems of general duty regimes. However, none 
of these examples involves a positive general duty to trade 
fairly^^' as it has been envisaged for the UK by the OFT,

although in one or two cases there are general duties against 
unfair trading.

Nearly all these examples have involved broadly expressed 
legislation controlling a mixture of false, deceptive and 
unconscionable practices. They mostly include, in addition to 
the general provision, specific prohibitions covering forms of 
unacceptable conduct which can be fairly clearly defined.

They provide a range of enforcement avenues, including private 
action and administrative procedures. As O'Grady has pointed 
out, there is a view that the failure of some existing statutes 
to provide a full, balanced and flexible range of remedies has 
the effect of emasculating them 
these new avenues,

_69

according to Harland, is 
deterrence and prevention of future harm^^*

The primary purpose of 

to ensure

In this flexible range the employment of administrative 
remedies, particular various forms of undertaking, is firmly 
established. There is, to be fair, some dispute as to the 
effectiveness of such remedies. O'Grady, for example, believes 
that assurances of voluntary compliance are begining to fall 
out of favour, and that the procedure is seen as a sort of
power of blackmail in the hands of the authorities 71

Nielson does not appear to agree, and argues that there is no 
evidence that enforcement action 
a reasonable belief of violation'
evidence that enforcement action is taken except where there is

72
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It is not the purpose of this thesis to evaluate the merits of 
administrative action. However, the continued widespread use 
of undertakings, both formal and informal, suggests that the 
authorities find it a useful device to help secure the overall 
intention of the legislation. And the comparatively few 
actions on which the authorities feel it necessary to take 
court action for breach of an undertaking must suggest that, 
generally, the procedures work well.

As far as self-regulation is concerned, none of the systems we 
have examined in this chapter have made use of national self- 
regulatory codes in the operation of their general duty regimes 
to set the parameters of what constitutes fair trading, either 
generally or in particular sectors. However, we did note that 
the official guidance produced by administrative agencies was 
sometimes influenced by the input of trade and business 
organisations - and these guidelines do have an important role 
to play in the administrative procedures.

It is probably true to say that self-regulation is not such an 
established part of the consumer protection systems in these 
countries, although it may become more significant. In 
Australia, for example, the Trade Practices Commission has been 
conducting a research study on self-regulation in order to get 
a clear picture of the nature and scope of self-regulation.

In other jurisdictions there are legal and constitutional 

impediments to self-regulation. In the USA, for example, anti­
trust legislation and the constitutional safeguards for free 
speech have hindered the development of self-regulatory 
initiatives, particularly in advertising.

It is true that the Swedish and Belgian systems are influenced 
by the ICC Codes of Marketing Practice. But these are 
international codes which have only a very limited self- 
regulatory system attached to them, basically relating to 
disputes between multi-national companies. Their main role, as 
we saw in Chapter Two, has been to provide the inspiration for 
national systems of self-regulation.
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Whether general duty regimes have proved successful is a 
difficult question to answer. Certainly, it is interesting to 
note that general duty regimes are spreading. As we saw, the 
Australian States are increasingly enacting legislation 
comparable to that existing at Commonwealth level in the Trade 
Practices Act. And New Zealand has just introduced legislation 
comparable to the Trade, Practices Act in the form of its Fair 
Trading Act 1986It is interesting to note that Pengilley

comments that the Fair Trading Act was necessary because of the 
inadequacy of traditional common law remedies^^*

O'Grady, talking about the Canadian experience, believes that 
there is not much visible evidence on the success or otherwise 
of the general duty regimes, although he does believe that the 
mere existence of the legislation may bring about an uplifting 
influence^^' Nielson argues that the Canadian legislation

cannot be clearly evaluated because, as yet, the authorities 
have been denied the technical, professional and investigative 
resources necessary for enforcement'”*

In Australia, commercial interests appear to have judged the 
Trade Practices Act a success^^* Others, with experience of 

the
proved successful

UK regulatory scene, believe that general duties have 
78

In addition, we need to bear in mind that the circumstances of 
these countries are often very different from our own. Canada, 
Australia and West Germany have federal structures of 
government, whereas the UK has a unitary structure. Sometimes 
the general duty regime operates at a state or provincial 
level, sometimes at a federal level, and sometimes at both.

In none of these countries is the full range of consumer law 
enforcement the responsibility of local authorities, but of a 
central authority - although that central authority may have 
local offices. In addition, there are massive differences in 
terms of population and in terms of attitudes and traditions. 
And, indeed, there may be different objectives for the 
legislation^^* Nevertheless, these regimes do have common
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features, as we have seen, and provided we make appropriate 
allowances, there is no reason why we cannot draw some lessons 
from these parallels. This we will do in Chapter Seven, when 
we consider whether the case for a general duty has been made 
out and, if so, how such a general duty could operate within 
the United Kingdom.
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CHAPTER SIX

TOWARDS A GENERAL DUTY; THE PRACTICAL ISSUES

(a) The Form of a General Duty

(i) Negative or positive?

The notion of a general duty to trade fairly, as 
suggested by the OFT, consists of a general duty 
expressed in broad terms in primary legislation, 
supported in whole or in part by codes of practice, 
giving guidance on what constitutes fair trading - what 
Sir Gordon Borrie has described as 'Made to measure 
Law'l. These codes, it has been suggested, could 

include both horizontal codes and vertical codesZ, 
although horizontal codes are likely to be the most 
significant. This is because codes which are specific to 
particular trades can contain elements distinctive to 
those trades which do not apply elsewhere in business^.

In deciding what form the primary legislation in a
general duty regime could take, two possibilities emerge.

Firstly, there is the possibility of a broad statutory 
duty to trade fairly couched in positive terms - what we 

shall term a 'positive' general duty.

Secondly, the overseas experience suggests that one could 

enact a general prohibition on deceptive, misleading, and 
possibly unconscionable, practices. This would be 
designed to ensure a minimum standard of honest, fair 
trading -what we shall call a 'negative' general duty. A 
limited example of this in the criminal hiw field is 
provided by the provisions of III of the Consumer 
Protection Aot dealing with misleading price 
indications. This we looked at in Chapter Four, where we 
noted that Section 20 of the Act established a general 
duty not to mislead in giving price indications.



In deciding which statutory formulation might be 
appropriate we need to remind ourselves of the objectives 
of a general duty to trade fairly. The OFT gave them as 
raising standards generally and improving means of 
redress for consumers^. However, such a division is an 

over-simplification because raising standards itself 
covers two distinct objectives.

In so far as a general duty would be given practical 

expression in codes of practice, a general duty would 
also be concerned with raising the standards of all 
traders in particular sectors towards those higher 
standards which are encapsulated in some self-regulatory 
codes of practice^. As we saw, these standards are 

binding on members of the relevant trade association but 
not normally on non-members. And as Mitchell reminds us, 
an advantage of codes of practice is that their 
provisions can benefit the consumer but that they may be 
difficult or impossible to embody in traditional 
legislative form®.

On the other hand, one is concerned with bringing under 
control certain undesirable and injurious practices which 
currently escape control, wholly or in part, due to the 
limitations of consumer protection law, both civil and 
criminal, which we examined in Chapter Four. 
Particularly important in this regard are the problems 

created by traditional legislative drafting and the 
inadequacies of existing law enforcement.

These two quite separate objectives raise the question as 
to whether the same statutory formulation of a general 
duty is appropriate to cover both situations. One answer 
to this dichotomy is to separate the issues and consider 
the possibility of two separate formulations of a general 
duty.
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One general duty might be a positive duty linked to 
approved codes of practice. It would be designed



primarily to try to raise the standards of all those in a 
particular sector to the level of that of the trade 
association member who currently complies with the terms 
of his trade association code.

The other general duty could be a negative duty providing 
a prohibition on deceptive and misleading practices. Its 
role would be something of a safety net to try to prevent 
standards across all sectors falling below an acceptable 
minimum. In so far as deceptive and misleading practices 
are currently catered for within our law they are covered 
by such legislation as the Trade Descriptions Act 1968, 
The Control of Misleading Advertisements Regulations 
1988^ and Part III of the Consumer Protection Act 1987.

However, it is arguable that the objective behind a 
positive general duty linked directly to codes of 
practice could, to some extent, be achieved by amending 
the provisions of Part III of the Fair Trading Act 1973. 
One possibility would be to enable the Director-General 
of Fair Trading to obtain undertakings from those who 
have engaged in a course of conduct involving persistent 
breaches of a code of practice approved under Section 124 
of the Fair Trading ActS.

There would be objections to such a course, not least 
because it could be said to undermine the essentially 

voluntary nature of self-regulation. Nevertheless, the 
courts could make much more use of the principle in the 
Sacha Shoes caselO, which we looked at in Chapter Two, 

in which an undertaking under Part III was made dependent 
on compliance with a relevant sectoral code of practice.
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A number of amendments to the Part III procedure could 
improve its operation generally, in particular by giving 
trading standards officers a more direct role in its 
applications. One of the major limitations of Part III 

as it is currently drafted is the need to show a number 
of breaches of consumer law over a period of time in 
order to establish a "course of conduct". Possibly this 
feature could be modified.



In addition, as we shall see when we consider the role, 
if any, of codes in relation to a general duty, there is 
the danger that a positive general duty regime involving 
'new style' codes of practice could destroy self­
regulation, rather than improve its operation.

All this suggests that a positive general duty would not 
be the best solution to raising standards in those 
sectors where self-regulatory codes of practice exist.

This would leave us with a negative duty not to engage in 
misleading or deceptive practices. The existence of many 
overseas and UK parallels to such a negative form of 
general duty suggests that such a duty might well be an 
effective way of helping to ensure a satisfactory minimum 
framework of honest, fair trading. The problem of 
raising standards in particular sectors above an 
acceptable minimum could then be seen as the role of 
self-regulation, the latter possibly being supported by a 
modified Part III procedure. For one should not forget 
that English law is more accustomed and more suited to 
preventing sin than promoting virtue.

This negative duty could be extended to include a general 
prohibition on unconscionable acts or practices. For 
example, as we saw in the last chapter, the Trade 
Practice Act of British Columbiall has such a 

prohibition which covers certain harsh or oppressive 
conduct, such as unacceptable high pressure sales 
techniques and unfair contracts. Marl and argues that a 
system of control of trade practices which dealt solely 
with misleading or deceptive practices would be seriously 
inadequate from the viewpoint of the consumer 
interestl2.
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Something of a precedent for a prohibition on 
unconscionable practices already exists in the Consumer 
Credit Act in the context of an extortionate credit 
bargain. This is defined as one requiring grossly



exorbitant payments or one which "otherwise grossly 
contravenes ordinary principles of fair dea1ing"13. 

And Bennion argues that this formulation is an up-to-date 
version of the expression "harsh and unconscionable" 
which appeared in Section 1 of the Moneylenders Act 
190014. Whilst the term 'extortionate' is probably 

more understandable in a credit context than 
'unconscionable', the latter would seem to be more 
appropriate as a term to cover the whole spectrum of 
trading activities.

(ii) Definition of 'trading'

On the basis that there should be a negative duty, one 
then has to go on and define 'trading' from the point of 
view of that duty. Clearly it would detract from the 
logic of a general duty to limit such a duty to 
situations where there was a binding contract. Some help 
on this question can be gleaned from the overseas 
paralleis.

In British Columbia, for example, we saw that a general 
prohibition on deceptive or misleading acts or practices 
can relate to practices which arise before, during or 
after a consumer transaction and cover any oral, written, 
visual, descriptive or other representation, including a 
failure to disclose.

(1ii) Should it cover dealings between traders?
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The next issue to be considered is whether the primary 
legislation for a negative general duty should cover 
dealings between traders or be limited to dealings 
between traders and consumers. The OFT's view is that 
such a duty should only be applicable to consumer 
dealings, largely because they believe that it would be 
difficult to determine what could be considered fair or 
unfair in the context of trader to trader dealingslS, 
In addition, Harland makes the point that in disputes 
between traders, there is a danger that courts may



interpret the general duty restrictively in order to 
limit the effect of the new law on those provisions of 
the general law which have traditionally regulated 
business conduct^^.

Quite apart from such difficulties, it is true that there 
are already civil law remedies available to cover 
elements of what could be termed unfair trading in 
relation to trader dealings, notably unfair competition, 
though there is no law of unfair trading as such. 
Particularly, this includes the tort of passing off, 
which appears to be in a state of judicial development 
which is taking it beyond its traditional parameters. 
For example, in Bollinger v Costa Brava Wine Co^^ the 

judge said that the tort of passing off was not limited 
to cases where one individual was seeking to protect a 
name or description. In this case eleven companies took 
action to prevent a drink being called 'Champagne' which 
had not been manufactured in the Champagne region of 
France.

"The law should and does provide a remedy for the type of 
unfair competition" specified in the plaintiff's claim, 
said the judgelS. in Bulmer v BollingerlS Lord 

Denning said that Bollinger v Costa Brava Wine Co had 
"opened up a new field of English law. It gave a remedy 
for unfair competition"20.

Further development of the law of passing off would seem 
to be preferred by industry itself to the introduction of 
a general duty to trade fairly applicable as between 
traders. The CBI has called for detailed study by the 
Law Commission of the possibilities of reforming the law 
of passing off21.

' 1V) The position of manufacturers
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If we accept that a general duty should only apply to 
consumer transactions one still has to decide whether the 
duty should also cover manufacturers and other traders
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who deal indirectly with consumers. On this basis the 
rights of redress envisaged under a general duty could be 
extended to any consumer adversely affected by the breach 
of duty22. In the case of imports one could make the 

importer liable for breaches by the manufacturer's. 
There is a precedent for this, in the product liability 
provisions of Part I of the Consumer Protection Act 1987.

In view of the problems experienced by consumers in 
pursuing claims against those with whom they have no 
direct contractual relationship, there would seem to be 
merit in extending the duty as widely as possible.

(v) Should there be specific prohibitions?

In the formulation of a general duty provision one also 
has to consider whether the legislation would be limited 
to a general duty provision or whether it would also 
include specific prohibitions against conduct which it 
was considered should be automatically regarded as being 
in breach of the general duty, but without limiting the 
duty. Without such prohibitions the general duty might 
be open to the objection that it leaves too much scope 
for 'judicial creativity'24.

In the context of a general duty such prohibitions could 

cover some of the forms of conduct which are fundamental 
to existing criminal and civil law in the consumer 
protection field25. Such a course would have the 

attraction of making it easier to repeal elements of 
existing consumer law when a general duty was in place.

There could also be guidance within the statute as to 
what constitutes 'misleading', 'deceptive' or 
'unconscionable'. For example, Part III of the Consumer 
Protection Act 1987 has a section giving guidance on the 
meaning of 'misleading'26.

In addition, quite apart from specific prohibitions and 
guidance, the statute can provide a list of factors which



could be taken into consideration in deciding whether the 
general duty had been complied with. An example of such 
a device, in present legislation, is provided by Schedule 
2 to the Unfair Contract Terms Act 1977, which lays down 
a number of factors to be considered in deciding, in 
certain circumstances, whether a contract provision is 
reasonable. In addition, as we have seen. Section 138 of 
the Consumer Credit Act 1974 sets out a number of factors 
to be taken into consideration in deciding whether a 
credit bargain is extortionate.

Such an approach is contained in most of the overseas 
parallels to a general duty. For example, as we saw in 
the last chapter, the Trade Practice Act of British 
Columbia provides that in determining whether an act or 
practice is unconscionable a court can consider all the 
surrounding circumstances including a list of factors 
such as whether the consumer was subjected to undue 
pressure to enter into the consumer transaction.

Thomas calls such factors a 'shopping list' and makes the 
point that where such an approach is used in relevant 
overseas legislation the statutes commonly confer a rule 
making power to allow additional items to be added to the 
list27. One of the advantages of this is that it helps 

overcome the problem of lack of Parliamentary time which 
is attendant upon changes in primary legislation.

(vi) The position of existing law
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The extent of such 'shopping lists' may have a bearing on 
the possibilities for repealing at least some existing 
legislation, both civil and criminal. Painter, for 
example, envisages the eventual repeal of most of the 
Trade Descriptions Act 1968 on the grounds that accuracy 
of product and service descriptions would be one of the 
main purposes of the general duty to trade fairly28. 

However, this was probably said with the idea of a 
positive duty to trade fairly linked directly to new 
statutory codes of practice in mind. Similarly, he



argues, many elements of consumer civil law could be 
similarly repealed, including the Sale of Goods Act 1979 
and the Supply of Goods and Services Act 198229. The 
opportunities for repeal of existing law are something we 
shall consider further in Chapter 7.

However, at this stage one can say that the removal of 
some existing legislation would appear to be desirable if 
the idea of a general duty is to work effectively^O. 

For otherwise, there might be a problem of overlaps 
between existing legislation and the general duty, with 
the danger that the courts might tend to interpret the 
general duty by reference to existing legislation, rather 
than by reference to any statutory guidelines, 
presumptions or codes of practice^l.

However, a great deal of existing legislation would need 
to remain in order to deal, for example, with cases where 
the criminal law and process is clearly appropriate. 
Painter also makes the point that the criminal law would 
also need to be retained to deal with matters of food 
hygiene, general quality standards, weights and measures 
and many areas of consumer safety32. And one also has 
to bear in mind that decriminal i sat ion might convey the 
impression that certain practices were now considered 
less seriously.

(Vii)Should there be a sectoral approach?
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Finally, we have to consider whether a general duty 
regime should only apply where there are codes of 
practice in existence to set the parameters of what was 
acceptable, although this would be more of a problem were 
one to choose a positive general duty linked to new style 
statutory codes. If one was to adopt the sectoral 
approach, the general duty could then be extended to 
further sectors as and when appropriate codes were 
created. The remaining sectors would either remain
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subject to existing law or, if one had established a 
positive general duty, be the subject of a separate
general duty designed to establish minimum standards 
across all sectors.

The objections to this approach are obvious. It is 
arguable that it is a nonsense to have a general duty
which is not general, in the sense that it will not apply 
to all consumer transactions. Consumers would have 
different rights and traders different responsibilities 
in different sectors. In addition, it is worth 
remembering that some of the main problems of existing 
consumer law have been in areas where codes do not 
exist33. Codes may have their limitations but there is 

some agreement that standards are higher in sectors where 
codes already exist^^. Ironically, the sectoral

approach will not therefore tackle those sectors where 
the need may be greatest. Another problem with this
approach is the time it will take before a range of 
suitable codes are developed and are in placets.

The alternative would be to make a general duty to trade 
fairly applicable to all consumer transactions 
irrespective of the existence of codes^S. Where codes 

were in existence the code could be used to amplify the 
obligations of the general duty. Where no such codes 
existed, it would be for the courts to develop an 
interpretation of the general duty in particular 
circumstances, based on previous case law, trade 
practice, international agreements and, perhaps, 
voluntary codes of practice, i.e. codes drawn up by trade 
associations but not necessarily officially approved^T. 

It has also been suggested that the court could, in 
addition, consider such matters as the trader's record of 
civil court judgements^S. if this course were taken, 

the general duty could be accompanied, as we have seen, 
by some legislative guidance to assist in 
i nterpretation39.



The latter course is open to the objection that, even 
with accompanying guidelines, the operation of a general 
duty in areas without detailed codes would be the cause 
of some confusion however that duty was formulated. And 
there may be difficulty in getting the necessary 
clarification from the courts if the key issues are not 
brought before them. Areas of doubt in consumer law have 
often tended to remain in doubt because of an 
unwillingness by trading standards officers to bring 
cases and a similar unwillingness on the part of traders, 
as we saw in Chapter Four, to play the role of 'guinea 
pig'^O. This tendency has increased recently because 

the introduction of the Crown Prosecution Service has 
resulted in costs not being awardable from central funds 
to trading standards authorities in the event of a case 
being dismissed^!. Were such a course to be adopted, 

it would probably be necessary for the primary 
legislation to prohibit, as suggested above, a number of 
specific unfair or deceptive practices, identifiable at 
the time the legislation is passed, in order to 
strengthen the element of certainty42.

Having said all this, our dilemma largely resolves itself 
if we apply the earlier conclusion that there should not 
be a positive general duty to trade fairly but a negative 
one prohibiting misleading, deceptive and unconscionable 
practices. Such a duty would have to be applied across 
all sectors or else it would fail to achieve its purpose, 
i.e. establishing a minimum safety net of fair trading.
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(b) The Role of Codes of Practice in a General Duty Regi me

Having considered the form of a general duty we now need to 
consider what role, if any, codes of practice should have 
within such a duty.

Codes of practice could play a role within a general duty 
regime of either the positive or negative type, although they 
would be more appropriate to the former because, as we saw, a
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positive duty would be seen as a way of attempting to bring all 
traders up to the standards encapsulated in some codes of 
practice. However, the use of codes of practice raises a 
number of questions.

(i) The status of codes

Were one to take the route of a general duty which was 
linked directly to statutory codes of practice one would 

firstly need to settle the precise legal status of the 
codes. As Lord Campbell has emphasised, the legal status 
of codes needs to be clear and unequivocal because many 
codes exist today with a legal status that is 
imprecise43.

Clearly the codes would need to have some sort of 
evidential status, even though they would not be law in 
their own right. The form which would be most consistent 
with precedents in the consumer field would be to enable 
non-compliance with the code to be cited as evidence of a 
breach of the general duty. The codes of practice made 
under the Weights and Measures Act 1985 provide a good 
example of how this could be done.

However, Lord Campbell of Alloway has raised the concern 
that statutory codes of practice may create judicial 
precedents which will filter into the law, thus turning 
code obligations into direct legal obligations^A.

This fear arises partly from cases such as Thomas and 
others v National Union of Mineworkers (South Wales Area)
and others45, in this case, the judge took note of 

paragraph 31 of the Code of Practice on Picketing, which 
provides that pickets and their organisers should ensure 
in general that the number of pickets does not exceed six 
at the entrance to any work place. Regarding this 
provision as guidance, Scott J granted an injunction 
preventing organising or demonstrating at the gates of a 
colliery by more than six persons^G.



It could be argued that this heralds a new dimension of 
jurisprudence of case law precedent, arising out of 
judicial acceptance of guidelines laid down by a code of 
practice47. However, so long as the courts regard code 

provisions of this sort as norms rather than absolutes 
there should not be a problem.

In relation to what are currently self-regulatory codes 
another major drawback of some form of evidential status 
is that this would probably necessitate a considerable 
degree of outside intervention in re-drafting the codes. 
This, as we shall see later when we consider the issue of 

form, may undermine the essential self-regulatory nature 
of the codes upon which much of their present strength 
depends. This is another reason for taking the route of 
modifying the procedures in Part III of the Fair Trading 
Act 1973. After all, the codes are already the subject 
of discussions with the OFT under the operation of the 
latter's powers under Section 124 of the Act. And, as we 
have seen, the courts have sanctioned a requirement of 
code compliance on non-members of trade associations as 
an element in a Part III undertaking's.
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However, such evidential status and the problems it may 

present are clearly less significant in relation to a 
negative statutory duty not to engage in deceptive, 
misleading and unconscionable practices, which appears to 

be the preferable formulation of a general duty. 
Certainly there would seem no reason why the courts 
should not have regard to existing self-regulatory codes 
and statutory codes as part of having regard to all the 
circumstances and, in so far as the provisions of a code 
were relevant to control of misleading and deceptive 
practices. Methven, for example, saw no reason why the 
courts should not have regard to a relevant code of 
practice in deciding whether a business has fulfilled a 
consumer contract. Such codes, he argues, embody the 
customary terms and usages of a traders. And



Schmitthoff points out that one of the distinctive 
features of commercial law is that "its fabric includes 
the extra-legal usages, customs and codes of behaviour of 
the business conmunity"50.

An example of the courts making use of the standards of a 
particular trade is provided by the case of A J Mills & 
Co Ltd V WilliamsSl. This involved the Court having to 

decide what percentage of meat was required in a product 
described as 'steak and gravy'. The actual tins 
contained 60 per cent meat, but expert evidence from the 
trade was adduced to establish that the tins ought to 
contain at least 75 per cent meat. Lord Parker C J 
stated the following principle of law:

"This is a case in which there is no standard or 
minimum standard fixed by any regulation or order, 
and in those circumstances it is for the justices 
to fix what they consider is the proper minimum 
standard, it being, as I understand it, the 
standard which those in the trade would recognise 
as the proper standard. The justices can only fix 
the standard on the evidence before them"52.
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In sectors where no codes existed, or existing self- 
regulatory ones were not working well enough, statutory 
codes could be created or statutory reinforcement 

introduced. Indeed, the threat of a statutory code, 
perhaps as part of a licensing system, or some other form 
of statutory reinforcement, could be useful devices to 
encourage improvements in self-regulation. In addition, 
statutory codes could be developed along the lines of the 
Code on Misleading Price Indications, where there were 
seen to be particular problems in applying a negative 
duty to particular practices which cut across sectors. 
One advantage of such codes is that they can offer a 
useful structuring of judicial discretionSS.
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(11) The form of codes

Secondly, having considered the question of status, we 
must now consider the form of any associated codes of 
practice. The OFT comments that existing codes of 
practice sponsored by them under Section 124 of the Fair 
Trading Act are only partial in their coverage of 
consumer transactions^^. What they envisage in 

relation to their idea of a positive general duty is new 
style codes endorsed by the Secretary of State and laid 
before Parliament's.

Where there is no pre-existing code the Secretary of 
State would, presumably, promulgate a statutory code.

As we have seen, some existing statutory codes, such as 
the Code on Misleading Price Indications, could probably 
be fairly easily adapted for operation within a general 
duty regime of either a positive or negative typeSS.

However, the biggest problem lies with existing self- 
regulatory codes of practice. It is generally agreed 
that such codes, even the Section 124 codes, would have 
to be amended to make them suitable for operating in a 
regime involving formal legal consequences. For judges 
are not happy giving effect to rules that have not 
received some Parliamentary or official sanction57.

Accordingly, the implementation of a positive general 
duty along the lines suggested by the OFT would require 
the re-drafting of self-regulatory codes in order to make 
them suitable for Ministerial and Parliamentary approval 
and for operation in a formal legal framework. This 
would be unlikely to be an easy businesses, one 

problem with bringing existing codes into a positive 
general duty regime is that the new style codes, although 
they would differ from sector to sector, would need to 
offer comparable standards of consumer protection with 
one another. Some present codes contain features which
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are not common to other sectoral codes^S. For example, 

the Code of Practice of the Glass and Glazing Federation 
gives consumers a cooling off period for cash contracts 
signed in the home^O.

As far as the actual content of new statutory codes is 
concerned, we have already seen that accuracy of product 
and service descriptions would be an obvious 
ingredient^l. Other possibilities would be 

requirements to provide sufficient information about the 
goods or services, a ban on contract terms which unduly 
favoured the trader, an obligation on traders to keep a 
supply of spare parts for a reasonable period, an 
obligation to provide written estimates and receipts and 
a copy of any contract signed by a customer and a ban on 
pre-payments where there is no reasonable justification 
for them62.

(iii)Would self-regulation survive?

What is clear, as we have noted, is that such re-drafting 
raises the question of whether self-regulation could 
survive. This is because of the risk of destroying, or 
at least undermining, the self-regulatory element and the 
advantages that this element has to offer. Mitchell, for 
example, notes that an advantage of self-regulation is 
that the principles and practices agreed to voluntarily 

by business are more likely to be adhered to in spirit 
than legislative controls^G,

Thomas goes even further and suggests that codes may 
prove a lot less successful if they switch from being 
instruments of voluntary self-regulation to instruments 
of external control64. in particular, it has already 

been noted that the OFT in its proposals for new style 
codes does not envisage existing conciliation and 
arbitration facilities remaining within the codes^B. 
The clear danger must be that an association may see 
little point in retaining such facilities if most of 
their code, to which the redress procedures relate, is



subsumed into a new statutory code within an overall 
legal framework with its own redress procedures. And by 
removing an alternative avenue of redress the result will 
be a loss of consumer choice.

The formal incorporation of advertising self-regulation 
within a general duty regime is likely to create even 
more of a problem.

Whilst some have seen the British Code of Advertising 
Practice as being an integral part of the codes necessary 
in a positive general duty to trade fairly regime^G, it 
is true to say that the BCAP has always been regarded as 
being different from other self-regulatory codes. Mainly 
this is because, as we saw in Chapter Two, advertising 
self-regulation does not suffer the traditional 
weaknesses of self-regulation to anything like the degree 

experienced in other areas. In addition, the advertising 
system of self-regulation has been the subject of its own 
specific form of statutory reinforcement as the result of 
The Control of Misleading Advertisements Regulations 
198867.

To bring it into a general duty regime would therefore 
have few of the advantages that would accrue were other 
self-regulatory codes to be brought within it. However, 
to do so would carry the risk of undermining the self- 
regulatory commitment which is a substantial element in 
its successes, in Chapter Three we noted how any 

statutory reinforcement of self-regulation carried a 
potential risk.
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In addition, it is hard to see how any consistency of 
decision making could be retained if the BCAP was 
interpreted not just by the Advertising Standards 
Authority and the Code of Advertising Practice Committee, 
as at present, but also by trading standards officers and 
local county courts. This might result in significant 
variations from sector to sector, and from one part of 

the country to another, as well as between the courts and 
the ASA and the CAP Committee.



169

Given these concerns, could self-regulation continue to 
exist in such a framework? In a regime involving 'new 
style' codes approved by the Secretary of State and laid 
before Parliament, and giving rise to new avenues of 
redress, it is hard to see what element of self­
regulation would remain. The only possible involvement 
of a trade association in such a regime would appear to 
be in trying to influence the drafting of the relevant 
statutory code.

It is true that if existing codes were simply to be made 
subject to a modified Part III procedure under the Fair 
Trading Act, as suggested, some re-negotiations might be 
necessary because the codes were originally created on 
the basis that they were not enforceable in the courts 
and were not binding on those who are not in membership 
of the relevant trade association.

However, given the choice of a negative general duty, and 
given the willingness of the courts to sanction 
undertakings by non-trade association members to abide by 
self-regulatory codes of practice, it ought to be 
possible to retain the existing character of the codes 
and self-regulation. And there are, of course, ways of 
making breaches of codes susceptable to the Part III 
Procedure which we looked at earlier.

(iv) Responsibility for new or modified codes

Finally, we have to consider who would have the 
responsibility for overseeing the creation of any new or 
modified statutory codes they felt to be needed. If we 
pursued the preferred option of a negative general duty 
and modifications to the Part III procedure there would 
be no role for an agency with responsibility for 
overseeing the re-drafting of existing self-regulatory 
codes into new style statutory codes. However, we noted 
that statutory codes might be established as a final 
resort in those sectors where either there was no self-



regulatory code approved under Section 124 of the Fair 
Trading Act or where the code was not proving effective. 
And existing statutory codes, such as the Code on Price 
Indications, would presumably continue in existence and 
might need amendment, or alternatively there could be a 
new comprehensive statutory code laying down clear, 
simple and broad principles of good and bad practice. It 
could subsume statutory codes, such as the Code on Price 
Indications, and draw on some of the points in sectoral, 
self-regulatory codes.

So who should have this responsibility? The OFT would 
seem a logical choice but there might be a conflict if, 
as we shall consider shortly, the OFT had any role in 
operating a general duty.

Another possibility would be LACOTS which, as we saw in 
Chapter Four, has a crucial role already in attempting to 
secure consistency and uniformity of consumer law. In 
fulfilling this task it often reaches agreements with 
trade associations which sometimes take the form of codes 
of practice. Examples of these relate to the labelling 
of cured meats and the measurement of bulk milk. 
However, LACOTS may be unacceptable because it has no 
statutory basis and, being a local authority body, does 
not have the necessary breadth of interests represented 
on it.
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Professor Harvey suggests that supervision could be given 
to a new revitalised Consumer Protection Advisory 
Committee69. The Committee was originally set up under 

the Fair Trading Act 1973 70 its composition was of 

between ten and fifteen members appointed by the 
Secretary of State having regard to their experience in 
consumer protection work. Their function was to examine 
such consumer trade practices as were referred to it, 
either by a Minister or by the DGFT, If the Committee 
decided that the economic interests of consumers were 
adversely affected it could report to the DGFT. This
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would set in motion a process under Part II of the Fair 
Trading Act by which statutory instruments could be made 
controlling the relevant practices. The Consumer 

Transactions (Restrictions on Statements) Order 1976 71 
was one example.

However, the Committee, though not formally abolished, 
has nevertheless been effectively suspended because the 
present Government was not willing to re-appoint to the 
Committee when the terms of office of the last members 
expired. Partly, this was because the Part II procedure 
was not as effective an instrument in creating 
legislation as had been envisaged. The constraints in 
the detailed statutory provisions were difficult to 
interpret and the requirement to establish a case of 
economic detriment to consumers difficult to satisfy72.

Nevertheless, were it considered appropriate to re­
establish the Committee one of its functions could be to 
make recommendations on new statutory codes to the 
appropriate Government Minister.

(c) How, and by Whom, Should a General Duty be Enforced?

In deciding how a general duty should be enforced one must 
first decide whether such a duty should give rise to civil or 
criminal sanctions.

The criminal law would seem inappropriate for a number of 
reasons.

Firstly, the criminal law requires the higher burden of proof 
which could make enforcement more difficult. For example, 
Cranston makes the point that courts construe criminal statutes 
narrowly73.

Secondly, some of what is now contained in consumer criminal 
law and which might be subsumed into a general duty to trade 
fairly is presently considered to be inappropriate for criminal
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sanctions. There is concern that some consumer protection 
legislation creates strict liability offences and it can seem 
unfair to convict a trader of a criminal offence in the absence 
of intent or recklessness^^.

Thirdly, if criminal sanctions were involved, any supporting 
statutory codes of practice would need to be more tightly drawn 
with the danger that the inherent flexibility of codes could be 
lost.

Fourthly, there is a philosophical objection to making 
generally expressed provisions the subject of the criminal 
process. When we looked at Australia, for example, we noted 
that it was felt that the criminal process should be reserved 
for those practices which can be defined with a reasonable 
degree of precision.

For these reasons, it would seem right that the sanctions under 
a general duty to trade fairly should lie in the civil law 
field.

As we saw in Chapter Four, the existing framework of consumer 
protection law has suffered through problems of enforcement. 
Chief amongst these has been a lack of resources, coupled with 
a localised and, to a degree, unco-ordinated enforcement 
service.

This being the case, it is crucial to consider by whom a 
general duty would be enforced. There are four possibilities: 
private initiative, local trading standards departments, the 
OFT or a combination of both trading standards departments and 
the OFT, or indeed a combination of all three.

Private initiative would seem highly appropriate, assuming that 
the general duty will give rise to civil law remedies. 
However, the need for individual initiative was perceived to be 
one of the limitations of the existing civil law in protecting 
the consumer, particularly because legal aid is not normally 
available in consumer cases^S. indeed, one of the motives



173 -

behind official encouragement of self-regulatory codes of 
practice has been the awareness of the need to make procedures 
for consumer redress easier and cheaper^G,

Having said that there would be nothing to prevent, as we shall 
see later, individuals taking their own action for redress on 
the grounds of a breach of the general duty77. And, in 

addition, the suggestion has been made that, quite apart from 
proceedings for an order under a general duty, the power could 
be given to local authorities and consumer organisations to 
bring civil actions on behalf of a group of consumers^S. The 

body instigating such a suit could claim damages or other 
suitable redress. We shall consider this further in Chapter 
Seven.

The second possibility is to make enforcement the principal 
responsibility of trading standards officers. Certainly there 
are obvious advantages in such a course.

Firstly, local authority trading standards departments already 
have a vast experience of enforcing consumer protection law and 
are well acquainted with the needs and problems of their 
localities. Since they are usually in direct contact with 
aggrieved consumers, they probably have the greatest motivation 
to take speedy and effective action.

Secondly, it will be important for a general duty regime to be 
explained fully to local traders and consumers so that the 
rights and duties involved are understood. Trading standards 
officers, through their contact with traders and consumers, are 
well placed to fulfil this role.

Most important of all, perhaps, is the fact that they have the 
monitoring and recording systems necessary to make a reality of 
a general duty to trade fairly79. This experience is, in 

part, a result of their function in preparing the evidence for 
the OFT to seek assurances under the Part III procedure, as 
well as providing some of the information necessary for the OFT 
to operate its licensing functions under the Consumer Credit 
Act.
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However, trading standards departments, as currently arranged, 
have the disadvantages which we noticed in Chapter Four 
-localised service, inadequate resources, and different 
priorities for law enforcement. The danger is that enforcement 
patterns could vary considerably from local authority to local 
authority, particularly since an important correlate of broad 
statutory standards is that a fairly wide discretion will 
repose in the relevant enforcement agencySO. in the short 

term, it would be necessary for the Local Authorities Co- 
ordinating Body on Trading Standards (LACOTS) to play a major 
role in ensuring as great a degree of consistency as possible. 
And the 'home authority' principle would need to be applied to 
action under the general duty. This, we noted, is the 
arrangement under which other trading standards departments 
will not normally challenge the view of the trader's local 
department. And in the long term, as we saw, there is merit in 
considering the establishment of a national trading standards 
service.

Another problem in the minds of some commentators is the belief 
that enforcement of a general duty to trade fairly, however 
expressed, would be a fundamental change of role which would 
undermine the impartiality of the serviceSl. This school of 

thought points o^ that hitherto trading standards officers 
have largely been responsible for the administration of 
criminal law, whereas the general duty would be founded in 
civil law. The reputation of the trading standards service for 

impartiality will suffer, it is argued, because a general duty 
would be partly concerned with negotiation for civil redress on 
behalf of complaining members of the public82.

However, there are grounds for rejecting such concerns. For a 
start, trading standards departments have, to a lesser or 
greater extent, an existing responsibility in relation to 
consumer advice, which includes advice on civil remedies. 
Indeed, the Institute of Trading Standards Administration 
awards a Diploma in Consumer Affairs, principally for local 
authority staff concerned with consumer advice. And where
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individual authorities have felt concern over this issue, this 
has usually been overcome by splitting the advice and 
enforcement functions, sometimes dividing them physically 
within the department's.

Secondly, although the current role of trading standards 
officers lies in the criminal law field, the courts already 
have the power to award compensation under Section 35 of the 
Powers of Criminal Courts Act 1973. This provision supersedes 
a number of earlier scattered provisions and makes compensation 
possible, even where no special application is made, in respect 

of any personal injury, loss or damage caused by the offence. 
And the case of R v Chappel^A shows that it is not necessary 

for there to be a potential civil liability to 
compensation's. The provisions are to be further 

strengthened by the requirement in the new Criminal Justice Act 
that the courts must consider the issue of compensation, even 
though it has not been specifically raised.

In 1981-2, for example, 94 compensation orders were made, with 
an average compensation of £308 in respect of those suffering 
loss as a result of offences under the Trade Descriptions
Act86.

Quite apart from the formal provisions in the Powers of 
Criminal Courts Act, the action of a trading standards officer 
may often result in compensation before the hearing itself. 
There are cases where a trader will provide appropriate 
compensation to a consumer in order to be able to refer to this 
in mitigation.

The third possibility is to entrust the enforcement of a 
general duty to the OFT. The reasoning behind such a move 
would be that this would be a logical extension of the OFT's 
present responsibilities under Part III of the Fair Trading 
Act. In addition, a centralised body could help to ensure a 
greater degree of consistency in the operation of a general 
duty. The main problem though is, as we saw in Chapter Four, 
the widespread criticism by trading standards officers, amongst 

others, of the way the OFT has exercised its existing powers 
under Part III^^.
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The last option is to involve the OFT and local trading 
standards departments together in the enforcement process. The 
problem with this option will be setting the lines of 
demarcation between the OFT and local trading standards 
departments, although something of a precedent for this is the 
joint enforcement of certain aspects of the Consumer Credit Act
1974.

One way of doing it would be to give trading standards 
departments the major responsibility for securing undertakings 
and collecting evidence but requiring the OFT to sanction an 
application to the court for an order. Such an arrangement 
would not be likely to be welcomed by trading standards 
departments because of their experiences on the operation of 
the Part III procedure. A particular concern would be that 
such a procedure would lessen the ability of trading standards 
departments to react swiftly where the circumstances demand it.

Another way would be to leave to trading standards departments 
the power to conduct the majority of cases and for the OFT to 
take charge only of those cases which appear to raise matters 
of general public importance or involve difficult questions of 
law88. Such a scheme would require a continuous dialogue 

between the local trading standards departments and the OFT. 
This could involve an obligation on trading standards 
departments to keep the OFT informed of cases and for the OFT 
to maintain a register of notices and court decisions for 
consultation by trading standards officers and, possibly, by 
traders89. The OFT already operates a register of 

convictions under consumer law, so this should not present a 
problem. In addition, it would be useful if the OFT was 
empowered to issue guidance notes for trading standards 
departments on the operation of the general duty^O. This 
could contribute to ensuring as great a degree of consistency 
as possible.



- 177

(d) Should there be a Separate Consumer Court?

Equally important as the question of who enforces a general 
duty is the question of what court or tribunal should be 

responsible. If one assumes that a general duty action will 

lie in civil law the obvious forum would be the county courts. 

Indeed, something of a precedent exists for this already in 
that the county courts can and do make orders under the Part 

III procedure.

The normal objection to the ordinary courts is the concern that 

consumer law matters are not viewed in a serious light. This 

would not seem to have presented a problem in relation to the 

operation of the Part III procedure. The criticism of the 

courts is usually concerned at the criminal courts and

particularly at the level of fines imposed by magistrates 
courts for breaches of consumer criminal law^l, although the
situation has shown some improvement over recent years^Z.

There is, however, a new element in the operation of a general 

duty which takes it outside of the experience gained on Part

III. This is the suggestion that the court, making an order 

under a general duty, could also compel compensation for 
consumers who have suffered as a result of the breaches. 

Another suggestion is that the OFT could make a compensation 

order for breach of a general duty to trade fairly, but subject 
to a right of appeal94. These suggestions owe much to the

operation of Section 35 of the Powers of Criminal Courts Act 
1973, under which, as we saw earlier, a court can order a

person convicted of a criminal offence to pay compensation to 

the injured party. In the consumer field it has been 

particularly useful in relation to Trade Descriptions Act 

cases.

It is not, however, suggested, nor indeed would it be 

practicable, for such compensation to be a substitute for 

normal redress procedures available in the civil courts, should 

a consumer bring his own civil action. The OFT, for instance, 

notes that, should a consumer succeed in proving a breach of 

the general duty relevant to his contract, he will have similar
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means of redress to those existing under the present law of 
contractus. The OFT envisage the courts being given an over­

riding power to reinterpret contracts into which consumers have 

entered and, if necessary, they could vary a contract to ensure 

that its terms were fair^S. However, this would seem too 

radical and undesirable a proposal for the sort of negative 

duty which this thesis has decided would be most appropriate. 

The courts already have power to disregard certain contractual 
terms and to provide an aggrieved party with the remedy of 
restitutio in integrum.

One commentator has said that the civil wrong involved in a 

breach of the general duty would be analagous to the tort of 
breach of statutory duty97. Precedents for this already 

exist in consumer legislation, for example, the Consumer Safety 

Act 1978. In this regard it is interesting to note that the 

Law Commission recommended in 1969 that there should be a 

general statutory presumption that breach of an obligation 

imposed by an Act of Parliament is intended to be actionable at 

the suit of any person who suffers loss by reason of that 
breaches.

Those who are unhappy at the prospect of using the county 

courts have suggested that some sort of special administrative 
tribunal should be set up99. This idea is probably 

influenced, in part, by the operation of the industrial 

tribunals in applying the broad statutory obligations set out 

in employment legislation and given practical effect by codes 
of practicelOO.

In part, too, the suggestion is influenced by the experience of 

Sweden, which is one of the overseas examples of a general duty 

to trade fairly which we looked at in Chapter Five. It is 

worth noting, particularly, that Section 2 of the Swedish 

Marketing Practices Act 1975 provides for recourse to a 

specially constituted Market Court. Cranston believes that a 

body modelled on the Swedish Market Court would treat consumer 
law seriously because it would acquire a knowledge of the 

adverse consequences on the consumer of traders' misdeedslOl. 

He also believes that such a body would have a bureaucratic 

desire to demonstrate outputi02.
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However, the OFT believes that the majority of cases will be 

settled informally when breaches are pointed out to traders and 

proceedings are threatened. Thefore, they conclude that there 
is not a strong case for a separate court or tribunal103. 

This appears to be borne out by the experience of the overseas 

examples of a general duty which we examined in the last 

chapter. And this is also supported by the experience of 

dealing with Part III undertakings, where most cases are 
settled at an early stagelOA.

In addition, it is quite likely that as the county courts 

become familiar with the operation of a general duty regime 

their sympathy and understanding of the needs of consumers will 
grow.
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CHAPTER SEVEN

TOWARDS A GENERAL DUTY TO TRADE FAIRLY?; CONCLUSIONS

(a) Is there a Problem?

This thesis has plotted the development of our present 

framework of consumer protection and considered the components 

of the present structure and their operation. A number of 

conclusions can be drawn from our consideration.

Firstly, it is clear that our present structure has evolved 

piecemeal over a period of centuries and that whilst today 

there is a vast body of law, both civil and criminal, the 

substantive law has significant limitations.

On the civil side remedies have grown up as the courts, to a 

degree, have retreated from the age of laissez faire and 

unfettered freedom of contract. Nevertheless, as we noted in 

Chapter Four, the courts have been unwilling to recognise the 

central theme of unconscionability which lies behind many of 
the courts' decisions, and this has resulted in the enforcement 

of agreements that ought not to be enforced and in the striking 

down of agreements that ought to be upheld^. And there seems 

to be grounds for arguing that the absence of recognition of 
such a principle has resulted in uncertainty^. For example, 

the absence of such a criterion prevented, amongst other 

things, the courts developing rational criteria in relation to 

issues such as contractual exclusion clauses^.

Turning to consideration of the criminal law, we find that this 
has largely consisted of ad hoc measures adopted to deal with a 

series of specific issues, sometimes in specific sectors of 

commercial activity.

Despite the overview of the subject by the Malony Inquiry, 
there is still no comprehensive and integrated body of consumer 

law, either civil or criminal, such as we saw in some of the



187

overseas jurisdictions. A comprehensive and integrated 

approach to consumer law, involving perhaps just one or two 

consolidated statutes, would surely be greatly welcomed by both 
consumers and traders alike^.

Secondly, it is clear that much consumer legislation, 

particularly in the criminal field, is unduly complex. This 

complexity is a particular problem, notes Thomas, because 
consumer protection affects daily life^.

Thirdly, one can conclude that the traditional approach to 

legislative drafting, in which one tries to deal specifically 

with abuses through detailed regulations, is making it 

increasingly difficult for the law to control sophisticated 

trading practices. This is particularly so in the marketing 

field, where the law always seems to be one step behind trade 

practices.

Many now feel that Parliament cannot keep pace with trading 
practices. Cranston provides the example of the Consumer 
Credit Act 1974 and notes that finance houses can evade 

restrictions on repossession in the Act by the expedient of 
using a personal loan coupled with a bill of sale, instead of 
hire purchase®.

Sir Gordon Borrie has likened some of this modern consumer 

legislation to "shooting at a moving target"^. Behind the 

traditional approach has been a concern for certainty, but 

certainty has not always been achieved and in many areas of 
both our civil and criminal law there is great uncertainty.

Fourthly, it is clear that the procedures for law enforcement 

pose major problems. On the civil side, many initiatives have 

been undertaken to improve civil redress, most notably the 

introduction of the small claims procedure in the county 

courts. Recently, the Lord Chancellor's Civil Justice Review 
has been reviewing access to civil justice^.
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One recent suggestion from the Law Society is that there should 
be a privately financed legal services fund to assist people in 

taking civil law actions. The fund would be underwritten by a 

major insurer and controlled by professional and consumer 
interests^.

Another suggestion is the creation of a Director of Civil 

Proceedings. The role of such an officer, as put forward by 

Woolf LJ at the 1986 Conference of the British Legal 
Association, would be to represent the public interest in the 

courts and ensure that where the law requires enforcement by 
the civil courts the appropriate proceedings are brought^O.

There may be merit in this idea because there is evidence to 

suggest that consumers are particularly reluctant to pursue 

cases, particularly to take action in respect of complaints 
relating to services!!. Despite the growth in this field, 

there are many consumers who feel that nothing can be 
achieved!^.

On the criminal side, we noticed in Chapter Four the major 

problems of enforcement, relating particularly to a localised 

and somewhat unco-ordinated trading standards service. This 
situation is aggravated by a lack of resources and by the 

complexity of much of the law which it is their responsibility 

to enforce. In addition, we noted that the level of fines 

imposed by magistrates' courts were often derisory and reduced 

the effectiveness of a criminal prosecution.

Fifthly, it is clear that the impetus for reform must come from 

statute. As Cranston points out, public regulation in the 

consumer protection field became important in the last century 

when it was realised that the courts were not a suitable 

vehicle for trying to achieve innovation in consumer 
protection!^, And, as we noticed when we looked at the issue 

of unconscionability in Chapter Four, the courts themselves 

recognise that change must come from Parliament.

Sixthly, self-regulation, we noted, has a contribution to make 

to protect the interests of the consumer, but its performance
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varies enormously. In advertising, it has proved relatively 

successful, largely because of the special factors working in

its favour. Other systems of self-regulation ane less 
successful, largely because of inadequate sanctions, hick of
public awareness and, above all, insufficient industry 

commitment. These problems were confirmed recently, for 
example, in the OFT's monitoring surveys of the operation of 
the Glass and Glazing Code^^,

However, as we noted in Chapter Three, self-regulatory codes 

can and do have legal consequences and the increasing 

recognition of these consequences may do something to improve 
the effectiveness of self-regulation.

Finally, whilst present administrative remedies, such as 

licensing, have a role, they clearly cannot be regarded as a 

complete answer to the overall problems of unfair trading. 

Borrie sees licensing as a useful device underpinning other 

forms of legal control, provided it is used selectivelyl5.

The practical evidence of limitations of our framework of 

consumer protection lies in the existence of what appears to be 
a high measure of consumer dissatisfaction. For example, West 

Sussex Trading Standards Department have said that the average 

number of complaints they receive in one year is 10,000. Of 
these, about a quarter are considered to be unjustified, and a 

half are capable of being dealt with under the existing 

criminal or civil law or codes of practice. The remaining 
quarter are considered to be justified but cannot be handled 
under existing legislation's.

This experience at a local level is confirmed in a study by the 

National Consumer Council which collected a considerable amount 
of material on the realities of consumer dissatisfactionlT. 

It was the first national systematic study into the ways 

consumers respond to problems with the goods they have bought.

This experience is also confirmed by the OFT's recent Consumer 
Dissatisfaction Report^S, Indeed, the latter revealed that
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there were very many more incidents of consumer dissatisfaction 

than were revealed by the figures from trading standards and 
environmental health departments^^.

What that Report has shown is that of some 5,000 people 

interviewed 42 per cent believed that they had some cause for 
dissatisfaction as consumers^O. Sectors where there was a 

high proportion of dissatisfaction included building work, as 

highlighted by the OFT's study of the home improvements 
sectoral, motor cars and accessories and repair and servicing 

of all types. A rank order correlation shows that there is 

high correspondence between the results of the survey and data 

from trading standards departments and citizens advice 
bureaux22. The latter's annual report for 1986-87 shows that 

there were 1,289,000 enquiries in the 'consumer, trade and 

business category', which includes the majority of consumer 
complaints23.

Obviously, a certain degree of caution is needed when 

considering these figures. Particularly, this is because the 
existence of dissatisfaction does not necessarily mean that 

there is a justiciable issue involved. And there are 

commentators such as Olander who regard ratings of consumer 
satisfaction as inherently untrustworthy indicators of 
problems^A. One also has to put these complaints in the 

context of the total volume of consumer transactions.

However, it is reasonable to conclude that at least some of 
these complaints could be remedied if the obvious limitations 
of existing consumer protection law and self-regulation could 

be successfully tackled. And one must not forget that consumer 
dissatisfaction, whilst important, is not the only 

justification for reform. One also has to consider the costs 

involved in the administration of a legal framework which has 

significant deficiencies. Accordingly, intelligent reform can 

also help to make more efficient use of the enforcement 

services, the courts and the Parliamentary draftsmen. Reform 

means finding an answer to the deficiencies in substantive law 

and improving the avenues of redress available to individuals 

and to the enforcement bodies.
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(b) Is a General Duty the Answer?

In terms of the deficiences in substantive law there is now 

growing support, both at home and abroad, for more broadly 

expressed statutory duties in many areas of law, including 
consumer protection's. The reason for this is the increasing 

recognition that we noted earlier that more specifically 

drafted legislation can be easily circumvented. And, as we 

noted in Chapter Three, such broadly expressed duties have been 

employed in employment law and certain fields of consumer- 

protection. The latest examples are the general duty in 

relation to consumer safety and the general duty in relation to 
misleading price indications, both of which are contained in 

the 1987 Consumer Protection Act.

Talking of these parallels, the 0^ has concluded tha^ their
own commissioned research has:

"... identified a significant number of instances of 
general duties being placed by statute on particular 

categories of people and in addition, areas of law in 

which the courts have proved themselves capable of 
applying legal rules couched in general terms"26.

There is also support from a wide spectrum of opinion to move 

away from a narrow view of consumer protection and more towards 
the concept of fair trading, in which there is an effort to 

balance as fairly as possible the interests of consumers and 
traders^?, Harland argues that the width of a general duty 

provision permits action to be taken against new forms of 

trading conduct as they emerge, or are recognised by 
enforcement officials28.

However, the institution of some sort of general duty would not 
just be a remedy for the deficiencies of substantive law. A 
general duty regime could also offer the advantage of providing 
additional remedies. This was one of the clear lessons from 
our study of the overseas parallels to a general duty in 
Chapter Five. Belobaba, for example, stressed the importance 

of an effective combination of sanctions and procedures29.
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Particularly important is the introduction of an injunctive 
procedure by which traders can be ordered not to continue 
certain practices. And the injunctive procedure can provide 

not just an important additional weapon for enforcement 
authorities but also the possibility of an order containing 

compensation provisions. In this way, the general duty can 

improve means of redress for consumers. In Chapter Five, for 

example, our consideration of Alberta showed clearly how 

administrative undertakings could include a schedule setting 

out a list of aggrieved consumers and appropriate compensation. 

And such a list can cover relatively small sums of money which 

may not justify individual legal action.

The introduction of a general duty would provide the 

opportunity for a thorough review of existing legislation, both 

civil and criminal, and permit some possible simplification of 

existing consumer protection law and a useful consolidation. 

This is because the presence of a general duty will reduce, to 

a large extent, the need to draft legislation with every 

possible eventuality in mind. Lord Hail sham has said tha^ 
traditional drafting involves wearing an ingenious hat to 

prevent avoidance or evasion30. He appears to blame this on 

the triumph of the Literal ists over the Mischievites in the 

rules for the construction of statutes^l. And he has the 

support of Lord Wilberforce who, over twenty years ago, told 
the House of Lords:

"By presenting to the courts legislation drafted in a 

simple way by definition of principles, we may restore to 

the judges what they may have lost for many years to 

their great regret; the task of interpreting law 

according to statements of principle, rather than by 
painfully hacking their way through the jungles of 

detailed and intricate legislation. So I believe that a 

process of codification, intelligently carried out, will 
revive the spirit of the common law rather than militate 
against it"32.
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Some might argue that a general duty approach will increase 

uncertainty. However, a number of arguments can be advanced to 
alleviate such concerns.

Firstly, we have the precedents, both at home and abroad, for 

such an approach. Those precedents are increasing considerably 

witness, for example, the general duties set out in the 

Consumer Protection Act 1987. Another interesting recent 

parallel is provided by what is now Section 214 of the 

Insolvency Act 1986, which introduces the concept of 'wrongful 

trading'.

Secondly, uncertainty already exists in both civil and criminal 

law. As we saw earlier in the chapter, Waddams, for example, 
has pointed out the uncertainty that currently exists in 

relation to the areas of civil law that would relate to the 
concept of unconscionability33. This uncertainty extends 

even to such recent civil law consumer statutes as the Supply 
of Goods and Services Act 198234. And on the criminal side 

we saw in Chapter Four the difficulties of interpretation which 

have arisen from unduly complex legislation and its enforcement 
by a localised service.

Thirdly, it is arguable that judicial creativity has long been 

a feature of the common law. In Shaw v Director of Public 
prosecutions35, for example. Viscount Simonds said:

"In the sphere of criminal law I entertain no doubt that 
there remains in the courts of law a residual power to 
enforce the supreme and fundamental purpose of the law, 

to conserve not only the safety and order but also the 

moral welfare of the State, and that it is their duty to 

guard it against attacks which may be the more insidious 
because they are novel and unprepared for."36

It is interesting to note the readiness with which other judges 

have felt able to use the common law to satisfy the demands of 
public policy. In Nagle v Fielden and 0thers37, for example, 

a case involving the refusal of the Jockey Club to give a 

trainer's licence to a woman. Lord Denning said:
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"The common law of England has for centuries recognised 

that a man has a right to work at his trade or profession 

without being unjustly excluded from it. He is not to be 

shut out from it at the whim of those having the 

governance of it. If they make a rule which enables them 

to reject his application arbitrarily or capriciously, 
not reasonably, that rule is bad. It is against public 

policy. The courts will not give effect to it"38.

In this regard, something of a historical analogy to the 
general duty can be made with the rise of equity. For it was 

the rigidities of the common law, particularly as to 

procedures, which led to the establishment of the Chancellor's 

Court as a "court of conscience" in which the Lord Chancellor 

answered petitions as he thought just, without reference to 
established rules of law39. Clearly, the analogy cannot be 

taken too far but the growth of equity does show how, in a 

previous age, there was a need to escape from an increasingly 

rigid and inflexible system and operate on simple basic 

principles of justice and fairness in order to ensure that the 
fundamental purpose of the law was achieved.

More recently, as Borrie points out, the judges have been given 

a creative role in relation to such legislation as the Unfair 
Contract Terms Act^O. And Smith has observed that the common 

law itself is not a certain process because it admits of 

judicial extension rather than of interpretation^!, a 

certain amount of judicial creativity must therefore be 

regarded as acceptable, provided it operates within clear 

boundaries.

Fourthly, certainty, whilst desirable, is by no means the only 

objective. The need for certainty also has to be balanced 
against the need for effectiveness.

Fifthly, a general duty not to engage in deceptive, misleading 

or unconscionable practices would not operate in a vacuum. In 
time, a body of case law would help set the parameters of a 

general duty and there would remain, of course, a number of
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specific provisions to provide non-exhaustive examples of 
was covered by the general duty and to provide the basis for 
criminal prosecutions, where that was appropriate. As we noted 
in our study of Australia, it was felt wrong to use a general 
duty provision for criminal prosecutions because it was not 
drafted with the requisite degree of precision for criminal 
proceedings. Also one needs to remember that the important 
thing is often to secure the 'rehabilitation' of a trader 
rather than just punish him. Civil sanctions attached to a 
general duty are more likely to achieve this.

In addition, one has to remember that many possibilities exist 
for guidelines and, if necessary, statutory codes of practice, 
to provide guidance on the operation of a general duty. These 
guidelines are likely to be particularly important in relation 
to unconscionable conduct since this includes, inevitably, a 
more subjective and value laden judgement than, for example, 
deceptive conduct which is relatively more objective. 
Guidelines already exist in certain sectors, such as the Code 
of Practice on Price Indications, and these could easily be 
adapted to operate within a general duty regime and they could 
be added to as necessary. However, unlike trade association 
codes, these statutory codes would relate to particular 
practices, rather than particular trades.

Having said that, there would be no reason why the courts, in 
administering a negative duty, should not have regard, as we 

discussed in Chapter Six, to self-regulatory codes to the 
extent that they were relevant to the issues in consideration. 
And one must also remember that one of the advantages of a 
self-regulatory code, which we looked at in Chapter Four, is 
that, irrespective of any formal legal status, it can help to 
clarify the legal obligations of the trader and the legal 
rights of the consumer.

Turning to the future of industry self-regulation and the 
possibilities for tackling some of its limitations, it is clear 
from our considerations in Chapter Six that a positive general 
duty regime would not be an answer to those problems.
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We concluded that self-regulation would be unlikely to survive 
a general duty regime which involved turning existing industry 
codes into statutory codes. The present OFT-sponsored codes 
would, even on the OFT's admission, need considerable re­
drafting and many provisions would not be suitable for 
retention. For example, it is hard to see how a statutory code 
in relation to a general duty to trade fairly could make use of 
the following, not untypical, provisions from the Code of 
Practice of the Association of British Launderers and Cleaners. 
As a result of this Code, members undertake to:

"Train our staff to be competent, courteous and helpful
at all times ... keep our shops, vans, containers and
premises clean and tidy".

Particularly significant, we noted, is the OFT comment that the 
conciliation and arbitration facilities offered by trade 
associations could not be contained within the new style 
codes42. And, presumably, there could not remain provisions 

relating to the operation of customer advisory services, such 
as that run by the Association of British Launderers and 
Cleaners43.

It is true that there is discussion about the effectiveness and 
usefulness of the existing conciliation arbitration 
facilities44. Nevertheless, as we saw, the handling of 

consumer complaints is regarded as central to the OFT-sponsored 
codes45. it is unlikely that trade association machinery for 

dealing with consumer complaints would survive the introduction 
of new style codes within an overall legislative framework 
giving new avenues of consumer redress.

In addition, one should ask whether raising standards to the 
best in a particular trade is properly a role for the law at 
all. It seems perfectly reasonable to conclude that the law 
should confine itself to providing a minimum standard of honest 
fair dealing in the market-place and leave the raising of 
standards beyond this to competition and industry self- 
regulation.
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(c) What Sort of General Duty?

Our considerations leave us with the conclusion that the best 
course would be a negative general duty not to engage in 
misleading, deceptive and unconscionable practices. This duty 
should not be limited to situations where there is a contract 
in existence.

There is merit in following the example of British Columbia and 
defining 'trading', within the new legislation, to encompass 
acts or practices arising before or after, as well as during, a 

consumer transaction. This would mean that manufacturers, as 
well as retailers, would be covered by the general duty. An 
example of the sort of issue which could bring manufacturers 
within a general duty is the availability of spares. For if 
spares are not available for a reasonable period after purchase 
of a product the consumer may have to discard a product which 
in all other respects is in perfect working order.

In the United States general duty regime, it is interesting to 
note that manufacturers have been brought within its ambit in 
relation to such matters as a failure to identify safety risks 
on product packaging or the absence of necessary information 
for the care of clothing^G,

However, it would not just be manufacturers who could be 
affected by a general duty. Finance companies could be brought 
to task for cases of imprudent lending where unfair advantge 
has been taken of consumers.

The duty would be reinforced, as we saw earlier, by a mixture 
of statutory guidelines and factors and by a non-exhaustive 
list of specific examples of conduct which, without limiting 
the general provision, would be deemed to be misleading, 
deceptive or unconscionable. The Secretary of State should be 
given a power to add to the list by means of statutory 
instruments. In addition, there could be administrative 
guidelines and reference could also be made, as we also saw
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codes, where they are appropriate. However, there would be no
question of giving statutory status to the present sectoral 
codes.

The general duty provision could give rise to an injunctive 
procedure and what is retained from existing criminal 
legislation could give rise, as currently, to criminal 
enforcement. The general duty would therefore provide an 
important additional enforcement mechanism, both where the 
practice does nc^ fit into a specific prohibition and also 
where the enforcement authorities do not believe that they can 
meet the criminal burden of proof. It would also be a valuable 
mechanism, additional to the Part III procedure, where 

successive criminal prosecutions have had little impact on a 
trader's business practices. It would be particularly useful 
if the court was empowered to make an appropriate order or 
orders as to compensation for aggrieved consumers, as well as 
prohibiting the offending practice. By so doing, it would also 
be supplementing existing civil law remedies.

Some might argue that the duty of the State is to regulate the
market-place and not to enforce private rights. However, if 
this is an important principle it is one from which we have 
already departed, as we saw in Chapter Six. In addition, we 
now have the example of the Financial Services Act 1986 by 
which the Securities and Investments Board is empowered to go 

to court on behalf of investors who have suffered loss in order
to obtain compensation^?.
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Although we noted that the criminal law has been more 
influential than the civil law in protecting the consumer, this 
is only because, as Atiyah points out, criminal law enforcement 
was publicly funded^S. provided there is adequate public 

funding of the enforcement of a general duty there should be no 
objection to the fact that it gives rise to civil law remedies. 
In addition, the general duty should, of course, make the route 
of a civil action by an individual consumer a more attractive 
one.
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However, although some useful consolidation and simplification 
work could take place, it is unlikely for a number of reasons 
that one could think in terms of major repeal of existing 
legislation, as suggested by Painter^S.

Firstly, it seems doubtful that Parliament would accept that 
any substantial amount of existing specific legislation should 
be repealed. This would be particularly so if, as has been 
suggested earlier, there was to be no major overall role for 
codes of practice to set the practical parameters of the 
general duty.

Secondly, to reduce the amount of specific legislation would be 
to limit the range of remedies open to the enforcement 
authorities. To repeal whole areas of existing criminal law 
and rely on the general duty would be to reduce the 
opportunities open to the authorities to take criminal action 
where they thought it appropriate.

What this means is that the general duty would not be a 
replacement of existing law but more a measure to reinforce the 
central purpose of it in terms of helping to achieve an 
environment of honest fair dealing and as a means of opening up 
the remedies available to enforcement officers and consumers 
alike. It would also have the effect, as Harland points out, 
of ensuring that the law clearly reflects and promotes certain 

basic ethical values of society, such as honesty and fair 

dealing. However, the general duty statute may have to set out 
the extent to which old precedents are discarded, in order to 
avoid the duty being unduly constricted.

In addition, the existence of a general duty with civil 
remedies will enable some types of conduct to be taken out of 
the criminal law where the stigma of criminality is not 
appropriate.

One way in which the reinforcement role could be emphasised is 
by creating the relevant general duty and its accompanying 
enforcement mechanisms by amending the Fair Trading Act and 

Part III in particular. This would be particularly appropriate
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because Part III might also be modified, as we saw in Chapter 
Six, to tackle some of the problems presented by self- 
regulation. It should also be tactically easier to amend an 
existing statute in view of the pressures on Parliamentary 
time.

(d) Enforcement

In Chapter Six we concluded that, given the options currently 
available, the enforcement of a general duty should primarily 
be the responsibility of local trading standards officers 
because of their understanding of local trading practices and 
their experience, in particular, of collecting material for the 
operation of the Part III procedure.

The general duty regime envisaged in this thesis will be, 
despite the limited parallels that already exist, a major 
legislative innovation. Accordingly, it will be important to 

ensure the highest degree of consistency and uniformity, 
particularly if the powers under a general duty are to be 
exercised through local county courts, and not, as for example 
in Australia, by higher courts. However, the county courts 
seem appropriate, particularly in view of their experience of 
operating the Part III procedure, as well as the operation of 
the small claims procedure.

As we saw in the previous chapter, LACOTS clearly has a role in 

ensuring uniformity but LACOTS does have its critics, and at 
the time of writing, the future of LACOTS appears to be 
uncertain. This is because the Government has abolished the 
National Metrological Co-ordinating Unit which shared offices 
and secretariat with LACOTS^O,

In Chapter Four we concluded that the answer to the problems of 
enforcement may well be the establishment of a national trading 
standards service to replace the present local authority based 
system. However, it would be essential that however the 
trading standards service is organised, it must be adequately 
resourced in order to carry out its functions effectively. For 
it is pointless enacting new legislation to improve enforcement
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of consumer protection law if the facilities and resources are 
not made available to turn it into a practical reality. This 
was a point stressed by Belobaba in relation to the general 
duty regimes in CanadaSl.

Quite apart from enforcement by trading standards officers, 
there remains the question as to who else should be given a 
power to seek injunctions under a general duty.

It would seem reasonable to allow individual consumers to take 

action, particularly because the inclusion of unconscionability 
would be designed to overcome some of the problems that 
litigants face at present. However, it is more difficult to 
decide whether such bodies as consumer organisations and local 
authorities should have a right to take action. Certainly, 
there would be advantages, particularly because individual 
consumers hre reluctant to take action and, in addition, a 
class action would have the logistical advantage of avoiding 
duplication of actions52. in addition, there is always the 

danger that increased possibilities for achieving consumer 
redress through official channels might further discourage 
individual initiative. Actions by consumer organisations might 
help to counterbalance any effect of this kind.

However, there are immense implications in permitting class 
actions and considerable thought and consideration will need to 
be given to the general issue. The problems which will have to 
be considered include how cases would be funded, the rights 
which organisations would have to settle cases out of court and 
the rules necessary to ensure proper accounting to consumers 
for any compensation received from the court.

Accordingly, it might be better to wait and see how the general 
duty is enforced by individual consumers and by trading 
standards officers. One alternative possibility is to adopt a 
comparable provision to that in British Columbia whereby, in a 
suitable case, the authorities can take over an action by an 
individual consumer.
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Even more difficult still is the question as to whether traders 
should be allowed to bring actions in respect of actions by 
other traders. We concluded in Chapter Six that the general 
duty should not apply to dealings between traders, largely 
because traders did not seem interested and because it would be 
more difficult to determine what was fair in relation to trade 
relationships. However, should a trader be able to take action 
in respect of breaches of the general duty by other traders and 
thereby adopt a 'policing role' in relation to trade practices?

There would be a clear commercial motivation for such action in 
that it would be designed to prevent a competitor gaining an 
unfair commercial advantage. Nevertheless, such actions can be 
helpful in enforcing a general duty and is particularly 
noticeable in countries like Australia. Its main advantage is 
that at times of limited resources it enables the law to be 
enforced without cost to the public purse. It is almost a case 
of 'privatised* law enforcement. The danger would be that the 
action would be largely taken by the bigger traders with 
significant shares of their respective markets, and that the 
smaller traders might not experience the full force of the law.

It does not seem logical that such a right of action should be 
given to traders and not, for example, to consumer 
organisations and local authorities. Accordingly, as with the 
latter, it might be better to wait and see how the general duty 

develops. It is, after all, a novel departure in civil law to 
allow class actions and actions by those who do not have a 
direct interest in the subject matter of the case. A decision 
should therefore await not just experience of the general duty, 
but also more detailed consideration of who should have a right 
of action in English Law.

Finally, we need to remind ourselves that one of the 
interesting aspects of the overseas examples of general duty 
regimes is the importance of administrative procedures. Such 
procedures would play a useful part in the enforcement of a 
general duty regime and would be building on the experiences of 
administrative action under the Part III procedure. There is 
much to be said for a system of undertakings, similar to that
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operating, for example in Alberta, where the undertaking can 
require certain remedial action by the trader, including 
compensation for named individuals. Such a system is crucially 
important because, if the Part III experience is anything to go 
by, the majority of cases under a general duty regime should be 
settled by administrative action.

Such administrative action would need to be supported by 
sufficient information gathering powers and also by a power to 
issue appropriate guidelines, where necessary.

Recourse to the courts for an injunction will need to be 
possible in the event of an undertaking being broken.

(e) Self-Regulation

In the previous chapter we concluded that the general duty to 
trade fairly was not an answer to the deficiencies of self­
regulation, in so far as the latter is concerned with raising 
standards in particular trades above an acceptable minimum.

The main objection is that to impose certain standards across 
an industry would remove the self-regulatory element, not least 
because as we saw in Chapter Four, trade associations have no 
powers over non-members and this is one reason why it would not 
be possible to retain conciliation and arbitration facilities.

Another problem is that self-regulation is often concerned with 
standards of practice above what one regards as a minimum. 
Indeed, Humble makes the point that codes can be very effective 
in regulating practices which, though legal, are deemed to be 
unfair53. And the higher the standards the less appropriate 

they become to being made general requirements across all 
operators within a trade sector.

One leading trade association suggested to the author that, if 
trade association codes had a direct role in a general duty 
regime, the associations might be forced to try to find higher 
and higher targets for their members, simply as a way of
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differentiating members from non-members, since a code of 
practice provides a reason why some traders join a trade 
association.

The higher the standard, the more difficult would be the 
chances of getting agreement from association members for their 
embodiment in a code of practice. This is because some 
individual companies would see these higher standards as purely 
a matter for competition in the market-place. And the higher 
the standards aimed at the more esoteric they become and 
consequently the harder to enforce. And comprehensive higher 
standards are not necessarily in the consumer interest and may 
prove to be anti-competitive. After all, higher standards of 
service may mean higher prices and some consumers would rather 
opt for a cheaper 'no frills' alternative. Therefore, to try 
to force all traders in a sector up to the level of the best 
may result in a reduction of consumer choice and may involve 
identifying with the interests of one group of consumers over 
another.

There are those who believe that trade associations would be 
reluctant to draw up codes in more specific terms lest this 
should increase the chances that members might fall foul of 
legislation54.

Finally, an argument against trade associations being directly 
involved in a legal framework is put by Page. He argues, with 

self-regulation in the City in mind, that such associations 
should be made more accountable to the public and that without 
it governments may be exercising power without 
responsibility55.

One can reasonably conclude that to bring the self-regulatory 
codes formally within a general duty regime would be to destroy 
self-regulation as it currently exists. Having said that, 
there are a number of ways in which self-regulation can be 
improved.

Particularly important is the continued patient monitoring of 

self-regulation by the OFT, as is the increased emphasis on
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informing the consumer about the existence of industry codes 
and the redress facilities which they provide. For, as we saw, 
one of the most frequent complaints made about industry self­
regulation is lack of public awareness of its existence.

Secondly, more use could be made of the 'Sacha Shoes' principle 
which we looked at in Chapter Four, by which the courts can 
sanction, as part of the requirements for a Part III 
undertaking, that a trader complies with the terms of an 
approved code of practice. And in terms of compliance by 
members of the association there are both the powers of the 
association to discipline members and the avenues which are 
sometimes open to the courts, for example, under Section 14 of 
the Trade Descriptions Act.

Thirdly, consideration might be given to extending the remit of 
Part III so that undertakings and orders could be sought for 
repeated breaches of an approved code of practice56. This 

would, however, need to be carefully thought through because 
some of the objections to a positive general duty regime which 
we noted could also apply here.

Fourthly, a trade association which did not ensure adequate 
compliance with an approved code could be threatened with the 
possibility of a statutory code covering the key commercial 
practices of that sector. Such a code could be linked to a 
requirement that practitioners in that sector be licensed by a 
public authority. As we saw in Chapter Five, such use of 
licensing is common in Canada and has a precedent in this 
country in the licensing provisions of the Consumer Credit Act 
1974. The drawing up of a new statutory code or the modifying 
of an existing one could, as we saw in Chapter Six, be the role 
of a revitalised Consumer Protection Advisory Committee.

Finally, it is worth noting that the Director-General of Fair 
Trading believes that provided self-regulatory codes can bring 
about improvements among 70 per cent or 80 per cent of traders 
in a particular sector, that is sufficient justification for 
their existence57. And, notes the DGFT, this warrants



206

devoting time and resources to improving their content, their 
impact and public awareness of themSS. This view is shared 

by the Government who have recently said that the Code of 
Practice of the Association of British Travel Agents has served 
both travellers and practitioners well59.

(f) Next Steps

This thesis has attempted to show that a major new innovation 
is needed in our system of consumer protection if that system 
is not to be outwitted by sophisticated trading practices. 
Such an innovation can also add substantially to the remedies 
available to both consumers and enforcement officers.

However, being a major innovation, the introduction of a 
general duty needs to proceed with care. The first priority 
must surely be to secure widespread acceptance of both the 
deficiencies of the existing consumer protection framework and 
the merit in introducing a general duty.

In this regard it might be useful for the OFT to conduct 
further consumer research, not just on consumers' subjective 
feelings of dissatisfaction but applying more objective 
criteria. Olander gives a number of possible objective 
indicators. These include time series indexes of the quality 
of consumer goods, experimental tests of the willingness of 
firms to honour complaints, scrutiny of warranties and standard 

contracts and monitoring of trends in the policies of 
manufacturers and retailers^O.

The acceptance of a general duty approach is growing, as will 
have been evident from this thesis. A general duty will, of 
course, have to find acceptance by ordinary consumers. 
However, the National Consumer Council, for one, has no doubt 
that this can be achieved. In their response to the OFT on the 
latter's proposals, the NCC makes the point that the 
effectiveness of any piece of legislation is gauged by the 
extent to which the public is aware of it. They cite unfair 
dismissal legislation as a good example and they go on:
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"What the public knows about, the public will claim as 
its own and will make use of. It would not be long 
before a general duty became imbued in the public mind, 
and consumers were aware of infringements of their 
rights, thereby overcoming one of the major obstacles to 
private redress".

Particularly significant is Parliament's recent acceptance of 
the need for a general duty approach to the issues of consumer 
safety and misleading price indications. Accordingly, it may 
be wise to await some practical experience of the operation of 
this new legislation to see what further it can tell us about 
the desirability of an overall general duty and some of the 
practical problems such a duty may present.

On the basis that the experience of these duties in operation 
is supportive of the concept of a wider general duty, one could 
consider bringing the general duty we have discussed into 
operation in stages. For example, a general duty not to engage 
in misleading and deceptive practices could be introduced and 
then later extended to unconscionable practices - or, indeed, 
vice versa. One advantage of this approach is that it will 
give time for an assessment to be made of the extra burden 
likely to be imposed on the county court system and on the 
trading standards service. The latter could be the subject of 
a study by the Audit Commission.

The EEC is one route through which moves towards a general duty 
regime could be facilitated. The Commission's work on unfair 
contract terms might be a suitable vehicle^l. Although a 
directive on this subject would be limited to contractual 
terms, it would nevertheless be a first step since it would 
introduce a far wider concept of unfairness than is presently 
contained in the Unfair Contract Terms Act.

Indeed, Braun believes that decisions regarding a general duty 
should not be taken unilaterally without regard to the European 
Community dimension62.
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The process of getting agreement within the Community 
institutions can take some time. In the meantime, the Law 
Commission could be asked to consider the matter. After all, 
their function is to review the law with a view to its 

systematic development and reform. Nevertheless, the Law 
Commission as an entity has come under considerable criticism 
of late^S. Accordingly, it might be an idea to establish a 

working party or a special committee to be chaired by a Law 
Commissioner, but including a representative and expert group 
from such sources as the consumer movement, trade organisations 
and the enforcement authorities.

In addition, further research could be undertaken by academics 
in what is an area where there appears to have been a marked 
absence of academic discussion and consideration.

Yet none of these steps should become an excuse for failing to 
take action. This thesis has revealed that there is a nettle 
which faces those concerned with the future of our system of 
consumer protection and it needs to be grasped.
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FOREWORD

This booklet has been prepared by the Association ot British 
Launderers and Cleaners Limited (ABLC) in consultation with the 
Director General of Fair Trading. It explains, in greater depth than 
the necessarily brief Code of Practice Statement can do the 
principles underlying the quality and efficiency of the service 
provided by Members of the Association to the public.

These principles were not new when they were introduced in 1976 
and a large majority of ABLC Members had used them as a basis for 
their terms of trading and customer relations policies for many years 
previously. Their significance for members of the public however is 
that they are set out in detail and incorporated in this Code of 
Practice which is accepted by the Association's Members, such 
acceptance being a condition of membership.

The Association is confident that this booklet will demonstrate that 
members of the public seeking the services of ABLC Members can 
be sure of a Fair Deal, including the opportunity to have any 
dispute settled through simple and inexpensive conciliation 
procedures. At the same time it is felt that the brief statements of 
current law which the booklet contains will go some way towards a 
fuller understanding of the general legal principles which apply.

It is the Association's policy to give every possible assistance to 
Trading Standards Departments of local authorities. Consumer 
Advice Centres, Citizens' Advice Bureaux and other recognised 
consumer bodies, to bring about speedy and satisfactory resolution 
of disputes in which an ABLC Member is involved. The 
Association is also pleased to provide these bodies, and individual 
members of the public, with advice and information on general 
aspects of laundering and drycleaning whenever requested.
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INTRODUCTION

DOMESTIC LAUNDRY AND CLEANING SERVICES

One of the main differences between buying a service, such as 
laundering and drycleaning, and buying a manufactured product 
is that in determining satisfaction with a service personal 
judgement and viewpoint play a very large part, whereas the 
acceptability and merchantability of a manufactured product is, in 
most cases, a matter of fact and clear to the purchaser.

As the success of the launderer or drycleaner in satisfying the 
customer depends so much on the view of the customer, it is 
obviously very important for the Industry to adopt a fair and 
understanding policy in dealing with customer complaints.

In normal circumstances domestic laundry and drycleaning 
customers should have no cause to complain about the service 
they receive, but in a very few cases justified complaints do arise. 
Many of these complaints, when looked at individually and 
objectively, are of a very minor nature but they can be made to 
appear worse by lack of effective communication between the 
launderer/cleaner and the customer.

In order to minimise the number of complaints and ensure that 
those that do arise are attended to speedily and effectively. 
Members of the ABIC set themselves clear objectives in their 
customer relations policies and apply practices, standards and 
procedures designed to achieve a level of service represented by 
the series of undertakings contained in the Code of Practice 
Statement.



The standards and procedures set out in this booklet are those 
laid down by the ABIC as an appropriate means of attaining an 
acceptable level of service in times of normal trading conditions 
Many ABIC Members will, as a matter of their own policy, 
continue to provide levels of service, and use Codes of Practice 
which in some respects exceed this standard Code. The important 
thing from the customers' point of view however is that all those 
who use the services provided by ABIC Members can be assured of 
a Fair Deal.

Members of the public will be able to tell which laundry and 
drycleaning firms are ABIC Members because they will display in 
a prominent position the ABIC symbol which proclaims their 
membership and therefore their adherence to the Code. Members' 
retail premises will display a copy of the Code of Practice 
Statement and laundry books will contain a reference to it, a copy 
being available on request.

The ABIC s Customer Advisory Service provides customers with 
an efficient and helpful procedure through which those disputes 
which cannot be resolved between the ABIC Member and the 
customer can normally be quickly settled.



CODE OF PRACTICE STATEMENT

A FAIR DEAL FOR CUSTOMERS

CODE OF PRACTICE FOR DOMESTIC LAUNDRY AND 
CLEANING SERVICES PRODUCED BY THE ASSOCIATION OF 
BRITISH LAUNDERERS AND CLEANERS LIMITED IN 
CONSULTATION WITH THE OFFICE OF FAIR TRADING.

As a Member of the Association of British Launderers and Cleaners
Limited we undertake not to restrict our liability under the general
law and shall so far as is reasonably practicable:-

1. Handle all clothes, linens, furnishings and other items 
accepted by us for processing with proper and due care and 
attention.

2. Investigate any complaint promptly and, if requested, re­
process, free of charge, any article which is unsatisfactory due 
to fault on our part.

3. Pay fair compensation for loss or damage due to negligence 
on our part.

4. Train our staff to be competent, courteous and helpful at all 
times.
Keep our shops, vans, containers and premises clean and tidy.
Maintain the highest possible standard of quality and service 
consistent with the price charged.
Display in shop premises a list of prices for standard articles.
Have all orders ready or delivered at the time stated, unless 
prevented by exceptional circumstances.

5.
6.

7.
8.

The ABLCs Customer Advisory Service is available to help resolve 
any disputes which arise between Members of the Association and 
customers. The Association's address is: Lancaster Gate House, 

3T9 Pinner Road, Harrow, Middlesex HA1 4HX. 
Telephone No. 01-863 7755



GENERAL PRINCIPLES OF THE CODE

GENERAL

1. This Code of Practice applies to all services, including 
repairing and dyeing, normally provided by domestic laundry and/ 
or drycleaning Members to customers who are private individuals, 
but does not apply to services provided by launderettes and coin 
operated drycleaning establishments.

2. The Code of Practice Statement is set out in full on the 
previous page. The principles that underlie the series of under­
takings contained in the Statement can best be explained by 
considering each undertaking individually in the following way:-

STATEMENT PREAMBLE
As a Member of the Association of British Launderers 
and Cleaners Limited we undertake not to restrict our 
liability under the General Law.

3. The Preamble sets the tone for the whole Code of Practice. 
By virtue of these words, ABLC Members undertake not to seek to 
contract out of liability imposed on them by the law of the land 
(see paras 15 and 16). The Code of Practice Statement then sets out 
the series of undertakings with which ABLC Members will, so far as 
is reasonably practicable, comply.

Legal Liability
4. In law, a launderer or cleaner who loses or destroys a cus­
tomers's article through his or his employees' negligence is liable 
for the market value of the article at the time it is lost or destroyed 
i.e. allowing for depreciation but reflecting to some extent the cost 
of replacement at current costs. If the article is only damaged and is 
capable of adequate repair the launderer/cleaner is only liable for 
the cost of that repair save that if this exceeds the market value of 
the article at that time, the launderer/cleaner is only liable for the 
latter (see Para 14.).



5. The liability of the launderer/cleaner is a liability for 
that IS to say for a breach of a duty or obligation, 

whether impo^ by law or by an express or implied term in a 
contract, to take reasonable care or exercise reasonable skill in 
relation to the articles left with him. in considering negligence it 
must be remembered that the launderer/cleaner holds himself out as 
f^ssessing specialised knowledge and might be held to be negligent 
If he uses an unsuitable process or fails to realise that a particular 
article would be damaged, at any rate where such a risk would be 
generally recognised by others in the industry:

be emphasised that because the laundereds/ 
^aneds liability is bas^ on negligence, any damage which cannot 
Sf attributed to negligence cannot be the responsibility of 
ttx!launden*/ckar*f. Arnong *e posable cauaw ofdarnagefor 
which neither the law nor common sense expects the launderer/ 
cleaner to be responsible (unless, and to the extent that, the 
launderer/cleaner adds to the damage by his negligence) are:-

faulty manufacture (e.g. fugitive colouis, relaxation of stretch
imparts during manufacture, inadequate seaming, incorrect 
care labelling, etc.), (See Para 12).

prior misuse by the customer (e.g. drying of razor blades on
towels, excessive use of bleach, spillage of acids or other 
corrosive liquids on fabrics etc.),
normal but unrecognised wear (e.g. weakening of curtains by 
exposure to light).

STATEMENT ONE
Handle all clothes, linens, furnishings and other items 
accepted by us for processing with proper and due care 
and attention.

A This undei^king reflects the basic philosophy underlying 
the service provided by ABIC Members, and is self explanatory



STATEMENT TWO
Investigate any complaint promptly and, if requested, 
re-process, free of charge, any article which is 
unsatisfactory due to fault on our part.

8. Any complaint should first be made to the ABLC Member 
concerned who will do all he can to resolve the complaint in a 
mutually acceptable fashion. If technical considerations are 
involved the two parties may agree to have the article examined by 
an independent testing house (see para 35) where such an exam­
ination is thought likely to lead to a mutually acceptable conclusion. 
Such an examination would normally be undertaken on the basis 
that the customer will pay the testing house's fee if the examination 
shows that the ABLC Member was not at fault.

9. If, whatever the circumstances, a mutally acceptable con­
clusion cannot be reached the complaint may be referred by the 
customer or by the Member to the Association's Customer Advisory 
Service (See paras 30 - 36).

10. ABLC Members accept that customer complaints should 
always be treated with respect. Every ABLC Member is expected 
to have a proper and efficient system for receiving and for promptly 
acknowledging and investigating customer complaints and for 
acting in response to justified complaints, both towards the 
complainant to give satisfaction and within the firm to avoid 
repetition. A customer should always receive an adequate and 
considered response to his complaint.

11. ABLC Members are encouraged to co-operate with Trading 
Standards Departments of local authorities. Consumer Advice 
Centres, Citizens' Advice Bureaux etc. to assist in resolving 
complaints which have been referred to those bodies by 
customers, although the ABLC Customer Advisory Service is 
always available to help in such cases.

12. ABLC members who find examples, in any particular range 
of articles, of a manufacturing fault (see Para 6) which prejudices 
successful laundering or drycleaning can refer the matter to the



Association which will arrange for the matter to be taken up with 
the manufacturers or retailer concerned to see how such fault 
(which may amount to a breach of the Sale of Goods Act) can be 
eliminated.

13. Where it is accepted by an ABIC Member that an article 
may have been been processed unsatisfactorily because of his fault 
the ABIC member will offer to reprocess the article, at no charge 
to the customer, in an attempt to obtain a satisfactory result.

STATEMENT THREE
Pay fair compensation for loss or damage due to 
negligence on our part.

14. ABIC members undertake to pay fair compensation in the 
above circumstances, and what is fair is a matter which has to be 
determined according to the facts of each case. The launderer/ 
cleaner is not obliged at law to replace a lost or damaged article 
with a new article, nor to reimburse the customer the complete cost 
of buying a new article. Both parties should take into account the 
depreciation, wear and tear which had occurred to the article 
prior to the loss or damage as this may affect the article's value in 
respect of which compensation is assessed.

Exclusion Clauses
15. Any clause which is intended to exclude, limit or restrict 
the launderer's/cleaner's legal liability is contrary to the Code and 
may in certain cases be unenforceable at law. Members of the 
Association will therefore not attempt to restrict either their liability 
for certain types of damage caused by their negligence, or the 
amount of fair compensation which they will pay. They may how­
ever wish to ask the customer, at the time the article is accepted, for 
an indication of the value which the customer places on the article; 
this may be done when the article is clearly of exceptional value or of 
unusual manufacture (see para 20).

Owner's Risk Clauses
16. These clauses are only inconsistent with the Code if their



effect may be to exclude, limit or restrict legal liability; in such cases 
they may also be unenforceable at law. There may be certain articles 
however, such as curtains, where the Member can foresee that some 
damage may be an inevitable consequence of the application of the 
laundering, drycleaning or dyeing process even though that process 
will be expertly applied. In such cases therefore the Member may ask 
the customer to acknowledge (in writing) his acceptance of the risk 
of such damage occurring. Acceptance of this risk by the customer 
will not relieve the Member from liability if he is negligent and so this 
procedure is in complete accordance with the Code.

Fire and Burglary
17 Naturally if a customers's article is lost or damaged by fire 
or burglary whilst in an ABIC Member's custody, the customer will 
look to the Member for compensation. In law the customer is 
entitled to compensation only where the fire or burglary in question 
was caused by the launderer's/cleaner's negligence. To eliminate 
this potential source of dissatisfaction and hardship, and in the 
interest of good customer relations, ABIC Members undertake to 
pay fair compensation for loss or damage caused by fife or burglary - 
in cases where the article in question is not covered by the 
custorner's own insurance policy — even though no negligence can 
be attributed to the Member.

STATEMENT FOUR
Train our staff to be competent, courteous and helpful 
at all times.

STATEMENT FIVE
Keep our shops, vans, containers and premises clean 
and tidy.

18. These two undertakings reflect ABIC Members' determi- 
hWUevel^^"'^ Industry is maintained at a

STATEMENT SIX
Maintain the highest possible standard of quality and 
service consistent with the price charged.

10



STATEMENT SEVEN
Display in shop premises a list of prices for standard
articles.

19. ABLC Members will do all they can to ensure that 
customers are always made aware of the nature, extent and price 
of the service they are buying. Those Members who offer special 
services, whether relating to the time within which they are 
performed e.g. Express Service, Two Hour Service, Same Day 
Service, or to the nature of the process e.g. hand finish, re-pleating 
etc., will explain these terms and clearly state the circumstances 
in which such special services are available. Members undertake 
to ensure that all advertising in shop premises or elsewhere is clear 
and accurate, particularly relating to any special offers or 
discounts.

20. So far as price lists are concerned, the very wide range of 
different articles offered to ABLC Members for processing makes it 
impossible to prepare a printed price list covering every type of 
article that might be submitted by their customers. ABLC Members 
therefore display a list of prices covering principal standard articles 
and services. Prices for other standard articles or services will be 
quoted on request. Where articles are of exceptional value or of an 
unusual nature Members reserve the right to charge a special price 
(see Para 15).

21. In the case of collection and delivery services, prices for 
individual articles or services may be obtained from the van 
roundsman although in some cases requests for prices for unusual 
or exceptionally valuable articles may have to be referred to the 
main office.

22. It is accepted that it is in the interests of both customers and 
ABLC members that any doubts and uncertainties relating to price 
and service are eliminated before the service is performed. As a 
means of achieving this, ABLC Members undertake to enter, on 
receipts or tickets they issue from their retail premises, the price 
for cleaning the article or providing the service in question. In

11



certain cases however this will not be possible because of the very 
nature of the article or service:

- where an article of exceptional value or of an unusual 
nature is involved and the exact price will not be known 
until the article is examined at the main office; in these 
cases arrangements can be made between the Member 
and the customer for the price to be advised at a later date 
but before the work is carried out.

- where prices are expressed as a charge per unit of 
measurement e.g. repairs, where the price is often 
expressed per inch (or centimetre), or carpet cleaning 
where the unit may be square feet (or square metres); in 
such cases the customer will be told the charge per unit.

- in the case of a laundry bundle (for which an itemised 
receipt cannot be given).

STATEMENT EIGHT
Have all orders ready or delivered at the time stated, 
unless prevented by exceptional circumstances.

23. ABIC Members undertake that where they give customers 
an estimated date by which their orders will be ready or delivered 
they will adhere to that date, in so far as they are able to do so. 
Naturally ABIC Members cannot avoid delays which arise from 
exceptional circumstances, such as staff sickness, industrial 
action, power restrictions, breakdowns etc.

24. No one anticipates that in ordinary circumstances any 
monetary loss will be suffered by a customer purely as a result of 
delay in returning an article, and indeed in the great majority of 
c^ses no loss is suffered. Accordingly, it is the effect of the law 
that, unless special circumstances where delay would cause loss 
are brought to the attention of the launderer/cleaner when the

12



articles are delivered to him and the position is accepted by him, 
damages are not normally recoverable in respect of delay in 
returning the articles. Nonetheless, ABIC Members are well aware 
that delay can cause inconvenience to customers and, therefore, 
in cases where an article has been mislaid by the Member after 
acceptance and not returned to the customer within a reasonable 
time ABIC Members are recommended to consider favourably, in 
the interests of good customer relations, making a reduction in the 
standard process charge for the article concerned.

Trade Descriptions Act
25. A trader who makes a false statement as to the nature of 
the service he is offering, including the time within which the 
service will be performed, may be guilty of an offence under the 
above Act if he knows, when making it, that the statement is false 
or if he is reckless as to whether it be true or false. It therefore 
follows that if at the time his statement is made the trader genuinely 
expects to be able to keep to it no offence is committed.

26. Should exceptional circumstances arise which oblige ABLC 
Members temporarily to suspend the operation of special services 
such as Same Day Service or Two Hour Service, the notices 
relating to those special services will be withdrawn or qualified for 
so long as the exceptional circumstances persist.

Hours of Business
27. To avoid possible misunderstandings leading to 
inconvenience for customers, ABLC Members display a notice in 
their retail premises clearly stating their normal opening and 
closing hours. Advance notice of arrangements over public 
holiday periods will also be displayed during the days immediately 
preceding such periods.

Uncollected Goods

28. In law the launderer/deaner is a bailee of articles accepted 
by him and he can only acquire the right to dispose of them, a) if that 
IS specially agreed by the launderer/cleaner and the customer at

13



i^e time the contract is entered into or b) under the provisions of the 
Torts (Interference with Goods) Act 1977 insofar as England and 
Wales are concerned. ABIC Members are therefore entitled within 
the terms of the Code prominently to display a notice to the effect, or 
otherwise clearly make known to the customer, that any article not 
collected within six months, or such other longer periods as may be 
stated, may be disposed of by the Member and the proceeds applied 
to defray the process charge. Alternatively Members may rely on the 
terrns o^f the Torts (Interference with Goods) Act 1977 insofar as 
England and Wales are concerned.

29. These rights will in any event be exercised only after all 
reasonable attempts have been made to contact the customer with a 
view to his collecting the articles and paying the process charge.

14



ABLC CUSTOMER ADVISORY SERVICE

30. The vast majority of laundering, drycleaning, dyeing, etc. 
is performed expeditiously and satisfactorily and the few 
complaints which do arise are usually settled by the Member 
concerned to the satisfaction of the customer.

31. However the ABLC Customer Advisory Service, which is 
an integral part of the ABLC's organisation, is available to provide 
conciliation to help resolve those relatively few disputes between 
Members and customers which for one reason or another cannot 
be resolved by the parties concerned. The Service will consider 
complaints referred to it by customers direct, by consumer bodies 
(such as Citizens' Advice Bureaux, Consumer Advice Centres, 
Trading Standards Departments of local authorities etc.) on behalf 
of customers, or by ABLC Members themselves.

Conciliation
32. The first step taken by the ABLC in each case is to make 
sure that the dispute has first been referred by the customer to the 
Member concerned, (see paras 8-13)

33. Once this has been established, the customer is invited, if 
he has not already done so, to provide the ABLC in writing with 
details of the complaint or dispute. There is no standard 
application form or other unnecessary documentation to worry 
about.

34. The ABLC will then look at each case individually and will 
use its good offices to try to bring the dispute to a conclusion 
which is satisfactory to both parties.

35. If the ABLC Customer Advisory Service feels that any particular 
dispute involves technical considerations of possible significance not 
merely to the dispute in question but also to the interests of the

15



laundry and drycleaning Industry as a whole it may, at its sole 
discretion, offer to have the article tested at the Association's 
expense. In such a case the customer will be offered test facilities at a 
choice of independent establishments e.g. The Fabric Care Research 
Association, British Leather Manufacturers' Research Association, 
WIRA, Manchester Testing House, London Textile Testing House 
etc. The customer will be expected and the ABLC Member obliged 
to abide by the findings of the test. A copy of the test report will be 
made available to the customer.

36. Should such a laboratory test however not be considered 
•^^cessary by the ABLC for reasons made clear to the customer, 
and should the custorner wish to have a laboratory test at his own 
experise, the Association will make the necessary arrangements 
on his behalf subject to prior payment of the test fee by the 
customer to the Association. The amount of the test fee will be
returned to the customer if the findings of the test substantiate his 
claim.

A customer can of course at any 
stage seek redress from the County 
or ^eriff Court. A simple procedure 
for dealing with small claims is 
available in the County Court in 
England and Wales.

MONITORING OF THE CODE
^ >1, 'Association will monitor compliance of its Members 
mth the Code of Practice and discuss with a Member any 
continued breach of any provision. Every year the Association will 
publish in Its annual report a summary of the operation of the 
Code and any action taken in connection therewith.

16
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Foreword
The principal aim of this guide is to indicate the Commission's present views 
on the operation of the recent addition to the Trade Practices Act 1974 
s. 52A, that deals with unconscionable conduct. Ultimately, interpretation of 

the law IS the prerogative of the courts.

What is unconscionable conduct?
Section 52A gives the Federal Court power to deal with any significant 
disparity in bargaining power between suppliers and purchasers. While the

!ff T® power (usually economic) and takes advantage
of this power in a transaction. ”
The guide has been set out as follows:

Part 1

Part 2

outlines some market situations where

industry on how to avoid contravening s. 52A.

Part 3
for unconscionable conduct. This part outlines the 

remedies available to people who suffer loss as a result of a contravention of
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Discussion of the law

The following questions will help to determine whether conduct falls within the 
scope of s. 52A.

The unfair trading provisions cover the business and commercial activities of

* any corporation;

• any other person or a partnership whose activities

— cross State boundaries: or
— take place within a Territory; or

— are conducted by telephone or post, or on radio or television.

The provisions also apply to the conduct of the Commonwealth Government 
wherever it carries on a business.

Section 52A deals with conduct 'in connection with the supply or possible 
supply of goods or services to a person'. The reference to 'possible supply' 
reinforces the fact that s. 52A is concerned with unconscionable conduct 
generally. 'Possible supply' may cover promotional activities and 
precontractual negotiations.

Section 52A covers the conduct of individuals who buy goods or services 
that are normally purchased for personal use or for use around the home.

The section does not extend to goods that a business uses in trade: stock for 
sale: raw materials, as part of the manufacturing process; or products used up 
in producing something else, such as-fertiliser for a market garden. But it may 
cover a business purchase ordinarily acquired for personal, domestic or 
household use or consumption' which is not trading stock — for example a 
microwave oven for a staff canteen.

Services are defined in broad terms in s. 4 of the Act. Services acquired for 
personal use or for use around the home include, for example, car repairs, 
repairs to domestic appliances, home building and extensions, provision of 
personal finance, and purchase of land for building a home. Conduct 
connected with the delivery of services that are 'ordinarily acquired for 
personal, domestic or household use' may be covered by s. 52A even if the 
services are being used by a business, for example repairs to a personal 
computer.
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Contracts of insurance that fall within the Insurance Contracts Act 1984 are 
excluded, but other contracts of insurance such as health Insurance, 
compulsory third party insurance, and certain marine insurance are covered by 
s. 52A.

The term 'engage in conduct' is defined in s. 4(2) of the Trade Practices Act 
and includes refusing to do an act (other than inadvertently) as well as doing 
an act.

Section 52A applies only to conduct occurring after 1 June 1986, although 
the court may have regard to conduct engaged in or to circumstances existing 
before that date when it looks at conduct engaged in after i June 1986 
(s. 52A(4)).

Section 52A(4) provides that the court shall not have regard to any 
circumstances that were not reasonably foreseeable at the time of the 
conduct.

On the basis of general law principles that courts have previously adopted to 
determine the type of unconscionable conduct, some questions that might 
be asked are:

Did the conduct of the supplier cause a disadvantage or was the 
consumer suffering a pre-existing disadvantage?

Was the disadvantage serious enough to affect the person's ability to look 
after his or her own interests?

Did the other party exploit this disadvantage when he or she knew or 
should have known about this disadvantage?

Questions raised by the criteria set out in s. 52A(2) include the following:
Does the size or strength of the company put it in a substantially 
stronger bargaining position than the consumer?

As inequality of bargaining power is a contributory factor in determining 
unconscionable conduct, the relative strengths of the parties should 
have some bearing on the conduct under consideration.

Is the consumer, as a result of the company's conduct, required to 
comply with conditions that do not protect legitimate commercial 
interests or protect legitimate commercial interests in an unreasonable 
way?

Because the term 'engage in conduct' includes refusing to do or 
refraining from doing an act, a court may infer that conduct is 
unconscionable if, in the negotiation stages, onerous or one-sided 
terms that are of some real importance to the average consumer are not 
brought to the person's attention in a manner which that particular 
consumer could be expected to understand.

In some circumstances the effect of a provision of the transaction may 
not be reasonably commensurate with the loss incurred by the supplier, 
for example repossession of goods on hire purchase when all but a few 
repayments have been made. It is possible that recourse to such a 
provision could be found to be unreasonable or beyond what is 
reasonably necessary to protect the firm's legitimate interests.



Other examples of conditions that may not be reasonably necessary to 
protect the supplier's legitimate interests are given on pages 11 and 12.

Did the consumer understand the documents?

The consumer may not understand the documents, perhaps because of 
its complexity or fine print, or because he or she is illiterate. It may be 
unconscionable conduct not to remedy an obvious lack of 
understanding by perhaps explaining the document or suggesting that 
the consumer seek advice elsewhere. If the consumer has little 
knowledge of English, particular care needs to be taken even if the 
documents are in 'plain' English.

Was undue influence, pressure, or unfair tactic used against the 
consumer or his/her representative?

Undue Influence can arise when one person relies on the guidance 
or advice of another person who is aware of that reliance, and who may 
well benefit from the transaction or have an interest in it being 
concluded.

Pressure takes the form of coercive, direct forms of influence, such as 
physical or economic threats and includes compulsion or absence of real 
choice.

Unfair tactics are likely to affect the capability of one party to 
appreciate both the bargain which he or she has made and the 
comparative bargaining positions of the parties. A person's capability to 
appreciate the bargain would be determined by such things as 
precontractual representations and negotiations, tM terms of the 
written agreement, and the operation of the transaction, practice.

For example, it would be unfair tactics to secure the sale of a property at 
a greatly undervalued price if the seller had agreed to sell at that price 
while temporarily incapacitated by alcohol or drugs. Similarly, it would be 
unfair tactics for one party to knowingly take advantage of the fact that 
the other party was labouring under some serious misapprehension 
about the value of a property.

Was any of the abovementioned conduct engaged in by a company or a 
person acting on behalf of the company?

By virtue of s. 84(2) a company does not have to give its agents or 
servants actual authority for the conduct to be attributable to it. 
Employees acting within the general scope of their employment have 
apparent authority to act on behalf of the company.

Was the amount paid for the goods or services higher or were the 
circumstances under which they could be acquired more onerous than 
generally applied elsewhere?

A firm may use its superior bargaining power to exact from a 
disadvantaged consumer a price that is unreasonable, given the nature 
of the goods or sen/ices being acquired and the day-to-day change in 
price and conditions that would be reasonable to expect for those 
goods or services in the market. The court may conclude that 
unconscionable conduct has occurred if the conduct
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• supports the inference that a position of disadvantage existed; and

• tends to show that unfair use was made of the occasion.

A similar inference could be drawn in cases where consumers are 
required to meet commitments or obligations that they are obviously 
unlikely to be able to meet.

Section 52A(3) provides that reference to arbitration or instituting legal action 
will not itself constitute unconscionable conduct. Such action will be taken 
into account in determining whether the conduct is unconscionable and may 
when combined with other factors, be unconscionable. For example 
unconscionable conduct may ocur when a stronger party institutes legal 
action to enforce a contract which purports to negate or limit the weaker 
party's rights by issuing a writ to coerce the other party into payment or 
performance.
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Market Practices

There are some situations where the risk of conduct being found to be 
unconscionable is high. Unconscionable conduct will not necessarily occur in 
these circumstances, and may occur in other circumstances. These high-risk 
situations are illustrated by the following four broad classes

Some sales techniques, for instance door-to-door selling, can lead to 
unconscionable conduct, where a salesman

• makes it clear that he will not leave the premises until a contract is 
signed:

coerces a consumer into signing a finance contract (perhaps on 
unfavourable terms) without adequately explaining the terms and does 
not allow the consumer an opportunity to consider available alternatives;

• fails to disclose fully the total cost of goods and services

• fails to disclose fully the terms and nature of contracts;

uses surprise, for example produces a document for immediate 
signature;

• makes misleading representations about the product, the effects of the 
contract, or the 'cooling off period provided by State and Territory laws.

Other examples of such sales techniques are found In schemes 
such as low or no deposit housing finance that often attract 
inexperienced people and those with poor savings records who do not satisfy 
the normal lending criteria of banks and building societies. It might be 
unconscionable conduct to assure the customer that a mortgage can be 
refinanced later with a bank or building society when this is unlikely.

High pressure sales techniques are sales techniques designed to elicit 
an immediate decision, for example by offering a 'special' (perhaps illusory) 
Drice. Unfair use of an influential relative or friend of the 
consumer as an Intermediary in negotiations is another sales technique 
that produces a disadvantage to the consumer.

Examples of conduct that is misleading or deceptive include 
failure to disclose full details of the financial obligations or the implications of a 
contract. It can also be misleading or deceptive to make positive 
misrepresentations, for example about the nature and effect of club 
memberships. Such conduct may also contravene other provisions of the 
Trade Practices Act.

5
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Such situations may arise:

• where the supplier realises that the consumer is under a serious misap­
prehension about either the terms or the subject matter of the transaction

• where consumers

— have difficulty with the language:

— suffer from some mental or physical infirmity;

— are incapacitated by drugs or alcohol; or

— are inexperienced or lack business acumen.

Standard form contracts are often beneficial in minimising the amount of 
time spent in negotiating and developing those contracts which have greater 
certainty or effect. But they may provide little or no scope for negotiation on 
important matters. Use of an industry-wide lake it or leave it' standard form of 
contract may lead to unconscionable conduct if, in the particular 
circumstances,
• the terms of the contract are onerous and their onerous nature is dis­

guised by using fine print, unnecessarily difficult language, or deceptive 
layout; and

• the customer is asked to sign the form without being given an opportuni­
ty to consider or to object to such terms, or is given an explanation in 
summary form which omits mention of onerous provisions.

When a contract is grossly one-sided a court may infer that a position of 
disadvantage existed and/c that some unfair use was made.

If complex or onerous terms are not adequately explained to the consumer, 
the court may find that they were more than was reasonably necessary to 
protect the legitimate interests of the stronger party and that the conduct is 
therefore unconscionable. Examples of one-sided terms are:

• terms that appear to exclude the legal rights or remedies of the weaker 
party:

• terms that state the weaker party has agreed to, read, or understood 
terms, when in truth this Is not so;

• conditions that are so oppressive that they are designed to make a breach 
of the contract by the consumer inevitable: or clauses that purport that no 
misrepresentations have been made by the other party; or representa­
tions that the goods have been fully inspected when they have not;

• clauses that allow termination of contracts, forfeiture or penalties in favour 
of the stronger party for mere technical breaches and on terms 
oppressive to the weaker party:

• clauses that imply a smaller than actual liability;

• clauses that require the consumer to comply with onerous or unrealistic 
conditions:

• clauses that attempt to contract out of what is the main purpose of the 
contract:
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• acceleration of penalty provisions that require payment of an amount out 
of proportion to the loss which might be experienced by the stronger 
party in the event of early termination.

If any of the four broad classes of conduct mentioned above involve 
consumers who are disadvantaged, for example by little knowledge of 
English, or by inexperience or by some mental impairment, the court may 
more readily infer that the conduct was unconscionable.

it is possible to minimise the risk of unconscionable conduct by taking action 
in the following important areas.

Ensure that all promotional material is accurate, and is neither ambiguous nor 
misleading in what it states or does not state.

Wherever possible, eliminate technical wording and use 'plain' English in 
documents. Print should be legible and the layout of the document should 
make it easy to understand. Avoid potentially misleading wording such as 
clauses that expressly negate all conditions and warranties to the maximum 
extent that the law allows'.

Ensure that the effect of the contract as a whole and those clauses that are 
particularly important because of their unusual character or implications are 
clearly and unambiguously explained.

Ensure that staff give to the other party promotional material that accurately 
explains the transaction.

Instruct staff to explain clearly the effect of the transaction and tell consumers 
about important terms and conditions in standard forms as well as other forms 
of contract. It may sometimes be necessary to suggest the party seeks 
independent expert advice.

Ensure that staff understand what they are trying to sell and do not gloss 
over any restrictive or harsh terms, for example by suggesting that they are of 
little importance or would never be used.

Ensure that staff are aware of the dangers of targeting disadvantaged groups 
or engaging in high pressure tactics such as obtaining signatures on blank 
documents.

Ensure that all reasonable steps are taken to verify that the party is capable of 
meeting the obligations he or she is going to undertake.

Many firms include guidance on the Trade Practices Act in their staff training 
programs. Complaint-handling and recording procedures that alert senior 
management to the possibility of unconscionable conduct are also hiqhly 
desirable.

Any business is welcome to seek advice on the Trade Practices Act from the 
offices of the Commission listed at the back of this guide. Commission staff 
cannot give legal advice but they are available to help business people 
understand the operation of the Act.

7



\fter a contract is signed Ensure that provisions of a contract are not used vexatiously, for example to
force a party into breaching or terminating the contract.

Ensure that a contract is not enforced in a way that does not accord with the 
representations originally made to the consumer.
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Breach of the prohibition against unconscionable conduct does not attract 
criminal sanctions or give rise to a right to damage as such.

However, both the Commission and individuals can at present apply to the 
Federal Court of Australia for other remedies for contraventions of s .52A.
The Jurisdiction of Courts (Miscellaneous Amendments) Act 1986, which was 
introduced into the House of Representatives on 22 October 1986, will also 
give State Supreme Courts and lower courts jurisdiction to hear claims by 
individuals based on a breach of s. 52A.

The jurisdiction of lower courts is limited by State law to the 
amount of claim that may be made In the lower court, the 
remedies that the court may give, or the subject matter of the 
claim. Some lower State courts may not, for example, hear claims involving 
title to land. The new legislation will also provide for the transfer of s. 52A 
cases from the Federal Court to lower State courts if the lower courts are able 
to give the remedies sought.

Related legislation, the Jurisdiction of Courts (Cross-vesting) Act 1986, will 
establish a system to cross-vest' State Supreme Court jurisdiction iri the 
Federal Court. It will also permit either court to determine completely a matter 
instead of having State and Federal Court proceedings on essentially the 
same matter possibly ainning in parallel, or requiring one court to restrain a 
party from proceeding in the other court.

Section 52A of the Trade Practices Act does not affect an individual’s right to 
seek redress, for example damages and orders, at general law. Unlike s. 52A, 
the general law is not limited in application to conduct involving the supply of 
goods or services of a kind ordinarily acquired for personal, domestic or 
household use or consumption, or to conduct involving a business.

The New South Wales Contracts Review Act 1980 also provides for remedies 
where a contract or provisions of a contract were 'unjust' in the 
circumstances relating to the contract at the time it was made. 'Unjust' in that 
Act includes 'unconscionable, harsh or oppressive'. Like s. 52A of the Trade 
Practices Act, the Contracts Review Act is limited to consumer-type 
transactions.

Some States have indicated their intention to introduce legislation that mirrors 
s. 52A so that conduct not within the constitutional reach of the Trade 
Practices Act will be caught by the legislation of those States. Under the 
proposed State laws. State consumer affairs agencies will be able to institute
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individuals will be able to bring their own action in Slate

gfja=sa=
compensating a party for loss or damage; 

declaring a contract void in whole or in part; 

varying a contract or arrangement; 

requiring a refund of money or return of property; or 

requiring that specified services be performed.



APPENDIX A

5T OF QUESTIONS TO DETERMINE A BREACH OF SECTION 52A

out below is a precis of the list of questions designed as a guide to determine whether conduct falls within 
A. Readers will need to refer to the discussion on each question to assist them in their answers Questions (5) 
) cover discretionary criteria listed in s.52A(2) to which the court may have regard in determining whether 

Juct IS unconscionable. As such, it may be possible for the court to make a finding on one or more (or other) 
ria in these questions. ' ^

Questions (1) - (4) need to be answered in the affirmative if conduct is to
come within the ambit of s. 52A. °

1. is the conduct to which the unfair trading provisions of the Trade Practices Act aoDlv
individual, or partnership (whose trading activities are

suOjcci 10 in@ Act. (p.i)

2. Did the conduct involve goods (p.1) or services (p.i) of a kind ordinarily acquired for 
personal, domestic or household use or consumption?

3. Did the alleged unconscionable conduct occur after i June 1986? (p. 2)

^ ^2)^ circumstances of the alleged unconscionable conduct reasonably foreseeable?

Yes/No

Yes/No

Yes/No

Yes/No

An affirmative answer to any one of questions (5) 
determining whether conduct Is unconscionable

(10) will assist In

5. Does the size or strength of the company put it in a substantially stronger bargainino
position than the consumer? (p.2) ^

6. Is the consumer, as a result of the company's conduct, required to comply with conditions 
t at do not protect legitimate commercial interests or protect legitimate commercial interests 
in an unreasonable way? (p.2)

7. Was the consumer able to understand the documents used? (p.3)

8. Was any undue influence, pressure, or unfair tactics used against the consumer or his/her 
representative? (p.3)

If so, was any of the abovemantioned conduct done by a company or person acting on 
behalf of the company? (p.3)

9. Was the amount paid for the goods or services higher or were the circumstances under 
which they could be acquired more onerous than generally apply elsewhere? (p.3)

10. Has the company instituted legal action or referred to arbitration any matter in connection 
with the supply or possible supply of the goods or services without exhausting all 
reasonable alternative avenues? (p.4)

Yes/No

Yes/No

Yes/No

Yes/No

Yes/No

Yes/No

Yes/No

11



APPENDIX B

TEXT OF SECTION 52A AND EXTRACTS FROM SECTION 
87 OF THE TRADE PRACTICES ACT 1974

Section 52A unconscionable conduct

52A. (1) A corporation shall not, in trade or commerce, in connection with the supply or 
possible supply of goods or services to a person, engage in conduct that is in all the 
circumstances, unconscionable.

(2) Without in any way limiting the matters to which the Court may have regard for the 
determining whether a corporation has contravened sub-section (1) in connection 

with the supply or possible supply of goods or services to a person (in this sub-section referred 
to as the consumer'), the Court may have regard to -

(a) the relative strengths of the bargaining positions of the corporation and the consumer;

(b) whether, as a result of conduct engaged in by the corporation, the consumer was 
required to comply with

conditions that were not reasonably necessary for the protection of the legitimate 
interests of the corporation; ^
(c) whether the consumer was able to understand any documents relating to the supply or 
possible supply of the goods or services;
(d) whether any undue influence or pressure was exerted on, or any unfair tactics were 
used against, the consumer or a person acting on behalf of the consumer by the 
corporationor a person acting on behalf of the corporation in relation to the supply or 
possible supply of the goods or services; and
(e) the amount for which, and the circumstances under which, the consumer could have 
acquired identical or equivalent goods or services from a person other than the 
corpor3tion.

imrnncr- ^8 taken for the purposes of this section to engage in

the^^se of determining whether a corporation has contravened sub-section (1)
in connection with the supply or possible supply of goods or services to a person -

(a) the Court shall not have regard to any circumstances that were not reasonably 
foreseeable at the time of the alleged contravention; and
{b) the Court may have regard to conduct engaged in, or circumstances existing, before 
the commencement of this section. ^

(5) A reference in this section to goods or services is a reference to goods or services of a
kind ordinanly acquired for personal, domestic or household use or consumption.

(6) A reference in this section to the supply or possible of goods does not include a 
re erence to the supply or possible supply of goods for the purpose of re-supply or for the 
purpose of using them up or transforming them in trade or commerce



Extracts from section 87

(1C) An application may be made under sub-section (1 A) in relation to a contravention 
of Part V notwithstanding that a proceeding has not been instituted under another provision of 
this Part in relation to that contravention.

(1CA) An application under sub-section (1 A) may be commenced -

(a) in the case of conduct in contravention of section 52A - at any time within 2 years after 
the day on which the cause of action accmed; or

(b) in any other case - at any time within 3 years after the day on which the cause of action 
accrued.

(ID) For the propose of determining whether to make an order under this section in 
relation to a contravention of section 52A, the Court may have regard to the conduct of the 
parties to the proceeding since the contravention occurred.

(IE) The Court shall not make an order under this section in relation to a contravention 
of section 52A in relation to a contract of insurance to which the Insurance Contracts Act 1984 
applies.

(2) The orders referred to in sub-sections (1) and (1A) are -
(a) an order declaring the whole or any part of a contract made between the person who 
suffered, or is likely to suffer, the loss or damage and the person who engaged in the 
conduct or a person who was involved in the contravention constituted by the conduct, 
or of a collateral arrangement relating to syuch a contract,to be void and, if the Court thinks 
fit, to have been ab initio or at all times on and after such a date before the date on which 
the order is made as is specified in the order;
(b) an order varying such a contract or arrangement in such manner as is specified in the 
order and, if the Court thinks fit, declaring the contract or arrangement to have had effect 
as so varied on and after such date before the date on which the order is made as is so
Sp@CITl6(j J

(ba) an order refusing to enforce any or all of the provisions of such a contract;

(c) an order directing the person who engaged in the conduct or a person who was 
i^olved in the contraventionconstituted by the conduct to refund money or return
property to the person who suffered the loss or damage;

erwgaged in the ()onduc^ or a person who wars 
corrravention (constituted by the cconcluct to pay to the person who

suffered the loss or damage the amount of the loss or damage;

directing the person who engaged in the conduct or a person who was 
mvoivect in the contravention constituted by the conduct, at his own expense, to repair 

9°°ds that had been supplied by the person who engaged in the 
conduct to the person who suffered, or is likely to suffer, the loss or damage; and
(f) an order directing the person who engaged in the conduct or a person who was
involvecj in the contravention constituted by the conduct, at his own expense, to suppiy 
specified services to the person who suffered, or is likely to suffer, the loss or damage;

(g) an order, in relation to an instrument creating or transferring an interest in land, 
directing the person who engaged the conduct or a person who was involved in the 
contravention constituted by the conduct to execute an isstrument that -

(i) varies, or has the effect of varying, the first mentioned instrument; or
(ii) terminates or otherwise affects, or has the effect of terminating or otherwise 
affecting, the operation or effect of the first mentioned instrument.

1 3
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1. Introduction

lAfhy a guideline?
1.1 The introduction of the Trade Practices Act in 1974 brought about many 
changes in the way industries conduct their business affairs. The Trade 
Practices Commission regards the dissemination of information to various 
industries as one of its most important roles in achieving compliance with 
the Trade Practices Act. Many business people are aware in general terms of 
the thrust of the legislation but not of their own obligations under the Act.

1.2 This guideline sets out to clarify these obligations as they apply to;
• documentation;
• advertising and promotion material;
• representations generally,
of general, life and health insurers. As a reference tool the guideline is 
designed to help the companies and all those engaged in the selling of 
various forms of insurance cover to avoid breaching the Act and risking court 
actions either by private litigants or by the Commission.

1.3 This guideline draws largely upon the Commission's experience as a 
competition and consumer protection agency. Actual complain s form the 
basis of examples used to show where compliance with the Act can be 
improved. The checklist at pages 18-22 brings together these examples and 
is designed to assist insurers in overcoming what the Commission sees as 
problem areas. If the checklist is acted upon, the Commission feels that this is 
likely to have the effect of reducing complaints, assisting compliance with the 
law and therefore reducing the potential for conflict between the 
Commission and insurers.

1.4 Based on this experience it seems that:
• consumers often do not understand the extent of their insurance cover or 

their own obligations to the insurers;
• consumers often do not fully understand their entitlements or the 

limitations thereto in the event of a claim.

1.5 The Commission recognises that insurance is a regulated industry. The 
following Commonwealth legislation aims specifically to protect the interests 
of policyholders:
• Insurance Act 1973
• Life Insurance Act 1945
• Insurance (Agents and Brokers) Act (scheduled to become operative during 

1985)
• Insurance Contracts Act (also scheduled to become operative during 1985).

1.6 The Trade Practices Act dovetails with legislation to protect 
policyholders in that it contains specific provisions aimed at protecting



consumers against misleading or deceptive conduct. The Trade Practices Act 
establishes a code of conduct for all industries, not just insurers.

1.7 Ultimately whether or not conduct is misleading or deceptive is a matter 
for the Federal Court of Australia to decide. The Court has adopted the 
following test in determining whether conduct is misleading or deceptive 
within the meaning of section 52 of the Trade Practices Act:

The advertiser must be assumed to know that the readers will include both the 
shrewd and the ingenuous, the educated and uneducated and the experienced and 
inexperienced in commercial transactions. He is not entitled to assume that the 
reader will be able to supply for himself or (often) herself omitted facts or to resolve 
ambiguities. An advertisement may be misleading even though it fails to deceive 
more wary readers.'

1.8 Consistent with this approach, in the Big Mac case' the trial judge said:
The question of whether conduct falls within section 52(1) is to be determined by its 
likely effect on the type of person who is likely to be exposed to it. Broadly 
speaking, it is fair to say that the relevant persons are those not particularly 
intelligent or well informed, but perhaps of somewhat less than average 
intelligence and background knowledge, although the test is not the effect on a 
person who is quite unusually stupid.

1.9 While the emphasis in this booklet is on identifying and eliminating areas 
of consumer misunderstanding arising from documents, it should be 
remernbered that the Trade Practices Act covers all types of conduct, 
including misleading statements made by counter staff and! or salespeople.

1.10 Not only what is said by insurers but also what is left unsaid may be 
misleading or deceptive. Half-truths and non-disclosures of material facts 
may breach the law.

1.11 The critical question each insurer will need to ask is:
Is my promotional or business material or the conduct of those who sell 
my cover likely to mislead the average member of the public?

In specific terms, it is an offence under the consumer protection provisions of 
the Trade Practices Act to:
• represent that insurance cover has benefits it does not have;
• make a false or misleading statement concerning the need for insurance 

cover;
• engage in conduct that is liable to mislead as to the nature, the 

characteristics or the suitability for their purpose of any insurance, cover or 
benefit;

• mislead a consumer about his or her rights to a claim.

Restrictive trade practices provisions
1.12 The Trade Practices Act also prohibits conduct which restricts in an 
important way competition between competing insurers.

2 Sneddon (1972) AR 17. Adopted in World Series Cricket Pty Ltd y. Parish (1977)

McDonalds Systems of Australia Pty Ltd v. McWilliams Wines Pty Ltd (1979) ATPR 40-108.



2. Promotion of insurance

Promotional material and representations
2.1 The Trade Practices Act applies to all forms of advertising and 
promotion, including broadcasting, newspapers, magazines, posters and the 
like, and sales talk. There is therefore an obligation on insurers to ensure that 
precautions are taken so that advertising in all its forms is accurate. While 
insurers can promote particular features of their policies, care should be 
taken not to give consumers a misleading impression about any aspect of the 
policy. Although some types of media (e.g. television and radio 
broadcasting) may by their nature lead the advertiser to concentrate on 
particular aspects, important qualifications that may directly affect choice of 
policy should be included.

2.2 The Commission's experience suggests that problems arising from 
promotional material and representations by those selling insurance can be 
grouped under the following main headings:
• Nature and extent of cover
• Exemptions and consumers' obligations
• Premiums, excesses, no claim bonuses
• Misunderstandings about benefits of endowment/whole of life and term 

policies
• Comparative advertising
• Actions by agents and brokers

Nature and extent of cover
2.3 Clear documentation of policy coverage aids compliance with the Trade 
Practices Act, assists insurance company staff, and results in more helpful 
and effective communication when consumer inquiries are made either at 
the time of purchase or when claims arise.

2.4 Consumers have, for example, a right to know if their home andlor 
contents policy covers them for fire, storm damage and all theft. Some 
consumers may think that storm cover will cover them for flood or that cover 
for burglary includes all theft. While provision has been made in the 
Insurance Contracts Act for the enactment of Regulations setting out the 
basic standard cover requirements which may overcome some of these 
problems, insurers will still be free to offer policies which contain more or 
less than the basic cover, provided that in the latter case the consumer's 
attention is drawn to the limitation of the cover or it could reasonably be 
expected that the consumer would be aware of these limitations. Where 
insurers choose to depart from the standard cover it may not be practicable 
to include all particulars in all advertising and promotional material; but this



information should be clearly documented and readily available, consistent 
with the Insurance Contracts Act requirements as to availability of oolicv 
documents. ^

2.5 In general terms the nature and extent of cover should be readily 
ascertainable from the policy document and promotional material. 
Pamphlets, brochures and the like are really important to consumers; they 
give essential information more concisely than formal policy documents 
They help consumers make comparisons (assist the competitive process) 
and make up their minds as to which policy suits their needs (e.g. whether to 
choose a replacement or indemnity policy — see para 5.3). Accurate 
documentation that is readily understandable is much less likely to mislead 
or be deceptive in trade practices terms. There is little comfort in being 
insured if the consumer needs legal advice to understand the fundamental 
terms of cover.

Exemptions and consumers' obligations
2.6 Consumers should also be made aware of important qualifications or 
exemptions on cover. Insurers have an obligation in this regard. While the 
Commission acknowledges the use of exemptions by insurers as part of the 
competitive process, it is important that they be expressed unambiguously 
and given some prominence.

2.7 The Commission's complaint experience suggests two areas where 
consumers appear not always to be aware of important exemption 
provisions or of their own obligations — namely, qualifications in contents 
policies about the continuous occupation of premises and the loss of cover 
under motor ve/j/c/epo/Zc/es for driving while over the prescribed alcohol 
limit.

Premiums, excesses, no claim bonuses
2.8 Premiums, excesses and no claim bonuses, as well as the cover offered 
play an important part in a consumer's selection of a policy. In some cases 
for example, the conditions on which no claim bonuses are retained after an 
accident for which the policyholder is not responsible are not made clear 
This can be quite misleading in trade practices terms. In one such instance 
advertising by the insurer concerned did not make it clear that a no claim 
bonus could be lost in such circumstances if the policyholder did not provide 
the name and/or licence number of the other driver involved in an accident.

2.9 Similarly, in the past the Commission's attention has been drawn to 
some instances where the premiums quoted by an agent for an insurer were 
quite unlikely to be the actual premiums finally applicable. And to compound 
what seems to have been quite misleading conduct in the first instance it 
seems that rather than acknowledge to the policyholders that the lower 
premiums would not apply, in some cases at least this 'problem' was 
avoided by shortening the period of the cover. Such conduct, by agents or by



insurers themselves, would obviously be quite contrary to the spirit and 
letter of the Trade Practices Act.

2.10 In the same vein, imposition of excesses without proper notice and 
explanation of the reason for such action also runs the risk of being 
misleading in trade practices terms.

Misunderstandings about benefits of 
endowment/whole of life and term policies
2.11 Various misunderstandings of benefits attaching to life and term 
policies have come to the Commission's attention. It seems that in relation to 
this kind of insurance care needs to be taken not to mislead consumers in 
respect of such matters as:
• the characteristics of particular types of policies, e.g. whether it is 

endowment or life cover;
• predicted investment returns;
• ability to use the policy as a security for a loan;
• taxation benefits;
• surrender value; and
• cooling-off periods.

2.12 For example, policyholders in some cases thought they were buying 
term or endowment policies for their children, only to find that they have 
been sold a whole of life policy. A consumer, unfamiliar with such 
transactions, may well feel that he or she has been misled in such 
circumstances if the documentation and representations made leave any 
room for doubt.

2.13 In a particular instance relating to taxation benefits^ the insurer 
represented to prospective purchasers of policies that the benefits from the 
policies would be free of death duties. In 1975 the Commissioner of Taxation 
informed the company that he disagreed with its view, but the company 
continued to issue policies with the representation until early 1976. The court 
found that the insurer had breached section 53(c) of the Trade Practices Act, 
as it had been prepared to sell its services when it entertained a doubt as to 
whether the material representation was true.

Comparative advertising
2.14 Comparative advertising can provide consumers with very useful 
information provided always that comparisons are accurate. Comparisons 
must not, even by non-disclosure of relevant information, create a false 
impression. In the Federal Court decision of State Government insurance 
Commission v. J.M. Insurance Pty Ltd* the Court gave some guidance on 
comparative advertising. In that case an insurer's agent published tables 
making detailed comparisons of the cost of insuring with the insurer and two

^ De Jong y. Prudential Assurance Co. Limited (1977) ATPR 40-119. 
“ (1984) ATPR 40-465.



of Its competitors. The competitors argued that the premium comparisons 
were with respect to policies which carried different benefits. The Court 
made an order restraining further comparative advertising unless the 
comparison was accurate. In so doing the Court said that there was a heavy 
burden on the insurer's agent to ensure that comparisons were accurate 
because inaccurate comparisons were inherently likely to mislead the public.

Actions by agents and brokers
2.15 Because of their lack of expertise with insurance and in any event 
because they are dealing with a person who presents himself or herself as an 
expert and one whose representations can be accepted, consumers are 
generally influenced by what is said by those selling insurance. An insurer is 
liable for any false or misleading statements, deliberate or otherwise, made 
on its behalf by its employee or agent. Under the Insurance (Agents and 
Brokers) Act insurers will also be responsible for the conduct of their agents" 
or employees which is relied on reasonably and in good faith by consumers, 
even if an agent acts outside the scope of his or her authority or employment. 
Agents or employees themselves may at the same time be in breach of the 
Trade Practices Act if they engage in misleading or deceptive conduct.
Agents would also include those persons selling insurance as a sideline to 
their main business, for example, travel agents, banks and airlines selling 
travel insurance, and a car or whitegoods salesperson selling consumer 
credit insurance.

2.16 The Commission is aware of instances where consumer credit 
insurance and motor vehicle insurance proposals were neither completed 
personally by, nor discussed with, the consumer before signing. Instead, 
proposals were filled out by the agent, for example a representative of a 
lending institution or retailer whose knowledge of the policies being sold is 
frequently limited and who is primarily interested in the sale of the goods 
and related credit arrangements. In such cases consumers were not made 
fully aware of important details, particularly their disclosure obligations.

2.17 insurers should also note that section 73 of the Insurance Contracts Act 
requires that a supplier of goods (e.g. cars, whitegoods) or services (e g 
travel) who proposes to arrange a contract of insurance in connection with 
the supply of those goods and services must, before the contract of 
insurance is entered into, clearly inform the consumer in writing:
• of the premiums payable under the contract;
• of the amount or rate of any remuneration or the nature of any benefit the 

supplier receives for arranging the insurance; and
• that the consumer may arrange the insurance with an insurer of his or her 

own choice.

2.18 Brokers who make false or misleading representations to consumers 
about cover or premiums are in breach of the Trade Practices Act. However, 
m circurnstances where they are using an insurer's material they may have a 
defence if the breach was due to reasonable reliance on that information.

Gates V. The City Mutual Life Assurance Society Ltd (1982) 2 TPR 125.



What is reasonable depends on the circumstances in each case but it is 
probably not reasonable for a broker to represent something to a client on 
the basis of material from an insurer if the broker would be expected to know 
it was misleading.



3. The policy

Why the need for plain language policies?
3.1 Technically worded policies can be misleading to many policyholders 
unless they are clearly and unambiguously explained at the time the policy is 
being taken out. Even when the policy and explanatory brochures are made 
available consumer misunderstanding can still arise from over-reliance on 
legalistic wording or words with specialised meanings.
3.2 Fine-print qualifications of the more important aspects of the cover 
should not be used if they have a potential to mislead.
3.3 Commission experience with motor vehicle policies is that consumers 
are often not sure what they are entitled to when they make a claim. One area 
of confusion is whether an 'agreed' or 'market' value applies in the event of 
total loss. Also, the extent to which a damaged vehicle that was not in 'top' 
condition when damaged will be 'repaired' under the insurance policy is 
frequently not understood. Another area of contention between insurers and 
consumers has been right of choice of the repairer. Clear documentation 
must be a prerequisite if consumers are not to be misled as to what they are 
entitled to under the policy.

3.4 Similarly under home insurance policies consumers are sometimes 
surprised that they do not have unrestricted say as to:
• replacement materials;
• choice of builder;
» choice of supplier for replacement goods.
3.5 Cover under some sickness and accident policies can also be the subject 
of debate. The case of Mr Gates' is an example. On the faith of statements 
made to him by an insurance agent, Gates had an existing superannuation 
policy extended to include total disability cover. This cover entitled Gates to 
payment if the insurer accepted him as incapacitated to such an extent as to 
render him unlikely to ever to be able to attend any gainful profession, 
occupation or employment. However, the Court found that statements had 
been made to him to the effect that under the total disability cover, the full 
amount insured would be payable to him if he suffered an injury or illness 
which left him physically incapable of carrying on his occupation as a 
self-employed builder. Gates suffered injuries which left him physically 
incapable of carrying on his occupation as a self-employed builder but did 
not render him incapacitated to such an extent as to render him unlikely to be 
able to do any work. The Court found that the agent's representations were 
misleading and amounted to a breach of the Trade Practices Act.

' Gates V. The City Mutual Life Assurance Society Ltd (1982) 2 TPR 125. 
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When should a copy of the policy be made 
available?
3.6 Minimum requirements as to the supply of the policy document are 
contained in section 74 of the Insurance Contracts Act. A feature of insurance 
is that it is an area where copies of the full terms binding the parties to the 
contract are generally not readily available during negotiations. This can 
increase the likelihood of misunderstanding. The Commission supports the 
practice adopted by a growing number of insurers of making copies of 
policies readily available to those seeking insurance.

3.7 Insurers should note that section 14 of the Insurance Contracts Act 
provides that a party to a contract of insurance will not be able to rely on a 
provision of the policy if to do so would be to fail to act with the utmost good 
faith. In deciding whether an insurer has acted in good faith, whether the 
provision in question has been brought to the consumer's attention is 
relevant.

What matters should be taken into account with 
cover notes?
3.8 Many consumers take out cover notes without realising that either there 
may be limits to the cover or the cover may not match their expectations. 
Additionally they may be unaware of any qualifications on the cover or on 
their obligations in relation to the cover note itself. If a clearly stated policy or 
a comprehensive statement about the policy itself is made available at the 
time of the negotiations, consumers should then be in a position to ascertain 
the extent of the cover offered during the cover period and in particular 
whether the cover during this period is the same as that offered under the 
policy. Prudent practice would be for insurers to make available to 
consumers (orally or in writing), prior to issuing the cover note, except 
where, for example, time does not permit, adequate information on:
• any qualifications on the cover note;
• any obligations in relation to the cover note;
• any variations between risk covered in the cover note and the policy itself.



4. Consumers' obligations

Non disclosure problems
4.1 Consumers may not fully appreciate the extent of their obligations when 
entering into a contract of insurance. In the past this has been the source of 
considerable argument between insurer and policyholder when claims have 
been denied on the grounds of alleged non-fulfilment by the policyholder of 
obligations. In such a situation the policyholder may well consider that the 
insurer's stand constitutes misleading or deceptive conduct.

4.2 The Insurance Contracts Act seeks to deal with this problem. For 
example, section 13 requires that each party to an insurance contract must 
act towards the other party with the utmost good faith, and section 21 sets 
out the insured's duty of disclosure. Section 22 requires the insurer to clearly 
inform the insured in writing of these obligations (this requirement is to be 
incorporated by Regulation into a prescribed form).
4.3 The Insurance Contracts Act further provides that a statement will not be 
treated as a misrepresentation unless the consumer knew that the statement 
would have been relevant to the risk (section 26). It will also not necessarily 
follow that a consumer will have made a misrepresentation 'by reason only 
that he failed to answer a question included in a proposal form or gave an 
obviously incomplete or irrelevant answer to such a question' (section 27).
4.4 In the Commission's experience problems arising from non-disclosure 
by consumers occur with some regularity in respect of:
• exclusions relating to pre-existing medical conditions in relation to 

personal sickness and accident policies and travel insurance-,
• non-disclosure of matters such as prior traffic offences, accident history 

etc. in relation to motor vehicle policies -,
• conditions in some contents policies requiring itemisation and professional 

valuation of some items as a condition of cover.
4.5 Unless insurers clearly indicate their disclosure requirements in their 
documentation and advice there will continue to be problems in this area, 
including the potential for claims of misleading or deceptive conduct in trade 
practices terms.
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5. Renewal time

Underinsurance and overinsurance
5.1 Many general insurers remind their policyholders at renewal time of the 
hazards of underinsurance, particularly in relation to home and contents 
insurance. This is of course commendable to the extent that it results in more 
realistic levels of cover. But the effects of factors such as inflation, which 
increases values, should not be highlighted without at the same time taking 
into account particular factors that can result in the depreciation of values 
(e.g. wear and tear). To give a false impression of insurance needs by 
ignoring the latter could mislead consumers into taking cover in excess of 
their insurable interest.

Averaging
5.2 Averaging (i.e. proportionate payout on the basis of cover to total value) 
is worth separate consideration because its use by insurers has the potential 
to rnislead on a grand scale as to the amount that will be paid in the event of a 
c^aim. Often, for example, consumers who are underinsured do not realise 
the serious consequences that flow from averaging. This problem was 
discussed by the Australian Law Reform Commission in its 1982 report 
Insurance Contracts. The result is that section 44 of the Insurance Contracts 
Act provides that insurers will not be able to rely on an average clause unless 
they have clearly informed consumers in writing of its nature and effect 
before the contract is entered into.

Indemnity and replacement
5.3 'Indemnity' (compensation for actual loss only) and 'replacement' ('new 
for old') are terms that are commonly used in insurance but which are not 
well understood by many consumers. Insurers can take steps to avoid 
confusion and possible misleading of consumers by providing clear, written 
explanations when terms such as these are used and by including in 
appropriate cases examples of the way payouts are calculated. This would 
also help consumers avoid underinsuring or overinsuring their assets.

Positive steps to help
5.4 At renewal time some insurers provide additional material or point to 
readily available material to assist consumers to add to their cover to take

11



into account increases in the value of their house and other items that are 
often covered in policies, for example architects' fees, debris removal and the 
cost of rent during rebuilding.

5.5 Some insurers also provide a checklist of items to help consumers 
estimate the value of contents and persona! effects covered by the policy, as 
well as an increased assessment figure in the renewal notice to take account 
of the effect of inflation. Provided such a revised figure is an approximation 
of realistic values, is only recommended and is not likely to be understood to 
be the result of any independent valuation by the insurer, it should also serve 
to assist consumers. The Commission welcomes industry initiatives along 
these lines.

12



6. Health insurance

6.1 The majority of consumer complaints received by the Commission in the 
area of health insurance concern claims that have been disallowed on the 
grounds of non-disclosure or inadequate disclosure of material facts. Why 
this occurs is not clear, but on this complaint experience it seems that for 
some consumers their actual health insurance cover is less than they think it 
is. That this is misleading in trade practices terms does not necessary follow, 
but overall there would seem to be scope for improving the general level of 
understanding of health insurance cover.

6.2 It is important that consumers receive clear and complete information 
about what they must disclose. It is not satisfactory to have consumers under 
the impression that they are covered in the event of certain eventualities if in 
fact they are not.
6.3 The following is a classification of complaints received by the 
Commission and is indicative of some of the problems that have been 
encountered in relation to health insurance cover:
• Advertising by some commercial insurers suggesting that their cover offers 

refunds for certain hospital costs in addition to benefits receivable from 
registered health funds when in fact that may not be the case.

• Advertising that makes inaccurate or incomplete comparisons with the 
cover offered by competitors.

• Advertising claiming to offer cover in respect of all medical services when 
in fact there were limits and qualifications for some people.

• Advertising which fails to disclose basic facts such as threshold and ceiling 
limits before and after which benefits are not payable.

• Misleading information about waiting periods before benefits are available.
• Non-disclosure by an insurer about a reduction in the rate of refund on 

pharmaceutical benefits.

6.4 Insurers might review their own advertising, promotion material and 
instructions to sales and counter staff in the light of complaints of this nature. 
In doing so they would be taking a constructive approach to avoidance of 
misleading or deceptive conduct in trade practices terms.

13



7. Tied insurance

7.1 Tied insurance was the subject of literally hundreds of complaints to the 
Commission in the early days of its administration. Basically borrowers 
complained about having to insure with nominated insurers as a condition of 
a loan when considerably cheaper insurance rates were available from other 
reputable insurers.

7.2 Tied insurance is illegal under section 47(6) of the Trade Practices Act. 
However, the Commission has accepted some restrictions as to insurers 
provided consumers have real choice as to competitive alternatives.
7.3 Section 73 of the Insurance Contracts Act also provides that a supplier of 
goods or services who arranges insurance in connection with the supply of 
those goods or services must, before a contract of insurance is entered into, 
clearly inform the consumer in writing that the insurance may be arranged 
with an insurer of the consumer's choice.

14



8. Agreements on cover or 
premiums

8.1 The Commission notes that there is competition both by way of premium 
and product in the insurance market, if, however, insurers were to make 
agreements which limit or prevent competition on cover or premiums, such 
would be unlawful under the Trade Practices Act.

8.2 Provision has been made in the Insurance Contracts Act for the 
enactment of Regulations which will set out the basic standard cover 
requirements for motor vehicle insurance, house owners insurance, 
householders insurance, sickness and accident insurance, consumer credit 
insurance and travel insurance. Insurers are, however, free to offer policies 
which contain more or less than the basic cover provided that in the latter 
case the consumer's attention is drawn to the limitations on the cover or he 
or she could reasonably be expected to have been aware of them (section 
35).

15



9. The role of the Commission

9.1 The Trade Practices Commission is an independent statutory authority 
which administers the Trade Practices Act by means of:
• Compliance

— to deal with possible breaches of the Act
• Guidance of business and consumers

— to advise business and consumers of their rights and responsibilities 
under the Act

• Adjudication (authorization)
— to consider applications by business for exemption from certain 

restrictive trade practices provisions of the Act

Compliance
9.2 In dealing with complaints concerning possible breaches of the Act, the 
Commission can take:
• administrative action; or
• court action involving injunctions, other orders or penalties.
9.3 Administrative action can take a number of forms. For example, the 
Commission rnight request that a company cease certain conduct or change 
its trading habits in the future. In more serious instances the Commission 
might request or require formal undertakings from the company concerned 
and make these public.

Guidance of business and consumers
9.4 In addition to responding to individual inquiries about the application of 
the Act, the Commission makes general information available to the public in 
respect of its administration and of matters affecting consumers. The 
Commission prepares materials on particular topics for publication and 
distribution to business and consumer groups, e.g. information circulars, 
bulletins, brochures and booklets. It conducts seminars and participates in 
seminars arranged by others, for example industry associations. A trade 
practices reference library, to which there is public access, is also maintained 
by the Commission.

9.5 The Commission's guidance work complements its adjudication and 
compliance functions. Guidance work is aimed at:
• improving business's knowledge of its rights and obligations under the 

Act;

16



encouraging the use of the Act by business in negotiating solutions to 
trading problems;
drawing attention to the existence of private rights under the Act; 
providing information about the protection which the Act affords 
consumers.

Adjudication
9.6 Parties can make applications to the Commission for authorization of 
certain types of conduct which would otherwise be in breach of the restrictive 
trade practices provisions of the Act. If the Commission grants authorization 
that conduct gains immunity from court action for contravention of the Act 
Authorization is dependent on there being public benefit in the conduct and 
on the benefit outweighing any anti-competitive effect of such conduct.
9.7 In addition to applications for authorization, companies can lodge notice 
of exclusive dealing conduct other than for sections 47(6) and (7) (third line 
forcing). Notification gives automatic protection from court action to the 
conduct unless that protection is subsequently removed by the Commission.

17



10. Checklist for insurers

The following is a checklist which insurers may wish to consider when 
reviewing policies and promotional material. The list is designed to help 
insurers avoid the risk of breaching the Trade Practices Act. (N.B. Paragraph 
numbers from the text of this guideline for the insurance industry are 
referred to where appropriate.)

General approach to avoid breach of Trade 
Practices Act — all cover
Promotional material and conduct of those involved in selling insurance 
cover should not be likely to mislead average members of the public (paras 
1.7— 1.1!}.

Promotional material
Must be accurate (paras 2.1,2.2).

Nature and extent of cover, particularly the major risks covered, should be 
clearly shown or readily ascertainable (para. 2.5).

Important exemptions and obligations should be disclosed (paras 2.6,2.7).
Supply information on premiums (paras. 2.8,2.9).

Explain under what conditions excesses and no claim bonuses operate 
(paras 2.8, 2.10).

Media advertising

Trade Practices Act applies to all advertising (paras 1.9,2.1).

Qualifications that may be important to consumer choice to be disclosed in 
advertising (para. 2.1).

Comparative advertising must be accurate (para. 2.14).

Responsibility of employees, agents and brokers

Ensure employees and agents do not mislead consumers about cover (paras 
2.15-2.17).

18



Ensure those who sign up insurance on an insurer's behalf (e.g. car and 
whitegoods salespeople, travel agents etc.) inform consumers clearly in 
writing of:
• premiums payable;
• the amount or rate of remuneration or the type of benefit the agent is 

receiving;
• ^ajthe consumer can insure with an insurer of his or her own choice (para.

Brokers should make sure oral and written information is accurate (para. 
2.18).

Policies

Minimise the use of legalistic wording and words with specialised meaninos 
(para. 3.1). ^

Fine-print qualifications on important aspects of cover should not be used 
(para. 3.2).

The Trade Practices Commission encourages insurers to make policy 
documents readily available to consumers, if possible in negotiation stages 
(paras 3.6,3.7).

Cover notes

Give to consumers, where possible, adequate information on:
• any qualifications on cover notes;
* any obligations in relation to cover notes; and

any yariations between risks coyered in the policy and the cover note itself 
(para. 3.8).

Forms

Inforrn consumers of the risk of not filling in forms (proposals or claims) 
completely and correctly (paras 4.1-4.5).
Form design and content to cover all details requiring answers (para. 4.5).

Renewals

providing clear material on how to calculate adequate cover (paras
5.4, D.D/.

Give prominence to the fact that insurer's figures for higher cover are only 
recommended (para. 5.1).
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Give reminder to policyholders about:
• their obligations and consequences of incomplete or inaccurate disclosure 

(paras 4.1-4.5);
• the type of cover and its consequences, e.g. 'indemnity' or 'replacement' 

(para. 5.3);
• effects of averaging (para. 5.2).

Aspects of specific cover

Home

Provide information or point to readily available material (at the proposal and 
renewal stages) on howto calculate adequate cover (para. 5.4).
Provide an explanation of 'replacement' and 'indemnity' policies (in 
promotional and renewal material) and the consequences of the different 
policies (para. 5.3).

In renewal material (and before contract is entered into) explain averaging 
and Its effects (para. 5.2).
Provide information (e.g. in policies) on the process of selection of builders 
and replacement material (para. 3.4).

Contents and personal effects

Provide information or point to readily available material (at the proposal or 
renewal stages) to assist consumers in calculating adequate cover (para. 5.5).
Give clear guidance on the scope of the cover (paras 2.4,2.5).
Provide information in policy on the process of repair/replacement in the 
event of loss or damage (paras 3.3,3.4).
Provide clear and prominent information in promotional material and 
policies about important qualifications on cover (paras 2.6, 2.7).
Indicate factors that affect assessment of the risk prior to submitting of 
proposals and paying of premiums (para. 4.4).

Motor vehicles

Give clear guidance on the scope of the cover (paras 2.4,2.5).

Provide clear and prominent information in promotional material and with 
the policy on;
• premium rates (paras 2.8,2.9);
• when excesses apply (para. 2.10);
• under what conditions no claim bonuses operate (para. 2.8).
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Make clear to consumers in proposal and claim forms (and where possible in 
the policy) their obligations to disclose, as well as penalties for non­
disclosure of, for example:
• prior traffic offences (para. 4.4);
• accident history (para. 4.4).

Provide clear information in the policy on the basis of calculating payment in 
the event of a claim (para. 3.3).

Provide information in the policy about the selection of a repairer and parts in 
the event of damage to the vehicle (para. 3.3).

Give prominence in promotional and renewal material (and policy) to 
important qualifications to the cover, e.g. loss of cover for driving over the 
prescribed alcohol limit (para. 2.7).

Make sure car salesperson who arranges insurance clearly informs 
consumer in writing (before the contract is entered into):
• of the premiums payable under the contract;
• of the amount or rate of any remuneration or the nature of any benefit the 

supplier receives for arranging the insurance; and
• that the consumer may arrange the insurance with an insurer of his or her 

own choice (para. 2.17).

Whole of life/endowment

Provide prominent, comprehensible and accurate information in 
promotional material (where applicable) on:
• the characteristics of the policy;
• predicted investment returns;
• ability to use the policy as security for a loan;
• taxation benefits;
• surrender values;
• cooling-off periods (paras 2.11-2.13).

Health (paras 6.1-6.4)

Advertisements should be clear as to conditions under which payments are 
made.

Comparisons made in advertising should be accurate.

Claims about the extent of the cover should be accurate.
The basic elements of the health scheme should be disclosed.

Promotional material and sales talk should clearly specify waiting periods 
before benefits are payable.

Notice of reduction in pharmaceutical benefit refunds should be given to 
consumers before they are introduced.
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Sickness and accident; travel
Provide prominent and clear information on:
• what events the insured is covered for (paras 2.4,2.5,3.5);
• how the exclusion on pre-existing illness or medical condition operates 

(para. 4.4).
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11. Further information

The Trade Practices Act is complex legislation and it is not possible in a 
booklet such as this to explain many of the qualifications which apply to its 
provisions. While the Commission does not give legal advice as such, 
Commission staff will be glad to assist you if you have further queries on any 
aspects of the Commission's operations.

Office Address
N.S.W. 10th Floor, 130 Phillip Street,

Sydney
Vic. 12th Floor, 200 Queen Street,

Melbourne
Qld 6th Floor, Watkins Place

288 Edward Street 
Brisbane

North Commonwealth Centre
Australia 143-211 Walker Street

Townsville
W.A. 2nd Floor, East Point Plaza

233 Adelaide Terrace 
Perth

S.A. 10th Floor, 45 Grenfell Street
Adelaide

Tas. Ground Floor
Marine Board Building 
Morrison Street 
Hobart

A.C.T. Yellow Building
Benjamin Offices 
Belconnen

Telephone 
(02)230 9133

(03) 606 1444

(07) 221 3022

(077) 72 9044

(09) 325 3622

(08)2134242 

(002)34 5145

(062)641166

Commonwealth Government Bookshops
Sydney
Melbourne
Brisbane
Perth
Adelaide
Hobart
Canberra

120 Clarence Street 
347 Swanston Street 
294 Adelaide Street 
200 St Georges Terrace 
12 Pirie Street 
162 Macquarie Street 
70 Alinga Street

(02) 29 1940 
(03)663 3010 
(07) 229 6822 
(09) 322 4737 
(08)212 3646 
(002)23 7151 
(062)47 7211
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Act 2.15
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market values 3.3 
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misleading conduct 1.7-1.11,2.1,2.5, 
2.9-2.10,2.15,3.1,4.1,4.5,5.3,6.1,6.4 

motor vehicle insurance 2.7,2.16,3.3,
4.4,8.2

'new for old' 5.3 
no claim bonuses 2.8
personal effects policy 5.5 
pharmaceutical benefit 6.3 
plain language 3.1-3.5 
policyholder's obligations 1.4,2.6-2.7, 

2.16,3.8,4.1
pre-existing sickness or disability 4.4 
premiums 2.8-2.9,2.17 
prior traffic offences 4.4 
promotional material 2.1-2.2

qualifications on cover 2.1,3.8,6.3
renewal time 5.1-5.5 
rent during rebuilding 5.4 
repair 3.3
replacement 2.5,3.4,5.3 
resupply of stolen or destroyed 

goods 3.4

sickness and accident insurance 3.5, 
4.4,

8.2
standard cover 2.4,8.2 
storm cover 2.4 
surrender value 2.11
tax benefits 2.11,2.13 
theft 2.4
tied insurance 7.1-7.3 
Trade Practices Commission 1.1,9.1-

9.7
travel insurance 2.15,2.17,4.4,8.2 

underinsuring 5.1 

waiting periods 6.3
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APPENDIX D

UNDERTAKING UNDER SECTION 10 OF 
THE ALBERTA UNFAIR TRADE PRACTICES ACT



TO:

IN THE MATTER OF 
THE UNFAIR TRADE PRACTICES ACT 

BEING CHAPTER D-3 OF THE 
REVISED STATUTES OF ALBERTA 1980

THIS UNDERTAKING is made pursuant to Section 10 of the Unfair Trade Practices Act 

BY:

JARMAN MOTORS LTD.,a body corporate 
registered pursuant to the laws of the Province 
of Alberta, having a registered office at #2200,
10303 Jasper Avenue, in the City of Edmonton, 
in the Province of Alberta, and operating under 
the trade and style of Jarman Mazda,

(hereinafter called the "Supplier")

The DIRECTOR OF TRADE PRACTICES,

(hereinafter called the "Director")

The Supplier carries on the business of a retail automobile dealer in the City 

of Edmonton, in the Province of Alberta; and

The Supplier, in the ordinary course of its business, through its employees, 

agents or representatives, caused numerous advertisements to be published 

in the Edmonton Sun and the Edmonton Journal between October 4, 1985 and 

November 1, 1985, in which it represented that consumers could purchase a 

1986 Mazda B2000 truck and receive a "free canopy"; and

The Supplier, in the ordinary course of itsj^sin^^^, through its employees, 
agents or representatives entered into at )e|st^ different sales transactions 

during the aforementioned period in which the purchasers were obligated to 

pay an additional amount in order to obtain the canopy; and

The Director asserts that he has reason to believe that the acts or practices 

of the Supplier described in recitals (B) and (C) constitute unfair acts or 

practices or are liable to constitute unfair acts or practices.

WHEREAS:

(A)

WHEREAS:

(B)

WHEREAS;

(C)

WHEREAS:

(D)



NOW THEREFORE THIS UNDERTAKING WITNESSES THAT:

1. The Supplier acknowledges and admits that it has failed to comply with the 

provisions of the Unfair Trade Practices Act and undertakes to the Director 

that the Supplier will not, at any time hereafter, engage in any acts or 

practices similar to the acts or practices described in recitals (B) and (C).

2. The Supplier will not make any representation or carry on such conduct that 

has the effect, or might reasonably have the effect, of deceiving or 

misleading a consumer or potential consumer.

3. The Supplier will not make any representation that a specific item or 

accessory is available "free" or at no additional cost with the purchase of the 

vehicle when the actual purchase price of the vehicle has been increased as a 

result of the "free" item or accessory.

4. The Supplier will not make any representation that a specific item or 

accessory is available "free" or at no additional cost with the purchase of a 

vehicle when the purchase price of that vehicle can be negotiated downwards 

if the purchaser does not elect to take the "free" item or accessory.

5. The Supplier shall, to the best of its ability, ensure that all of its officers, 

employees, representatives, servants and agents are forthwith acquainted 

with the requirement to refrain from the acts or practices described in 

paragraphs 1-4.

6. The Supplier will pay to the Director, for deposit with the Provincial 

Treasurer of Alberta, a portion of the costs of this investigation in the 

amount of $500.00.

7- The Supplier undertakes to provide compensation to aU affected consumers

in the manner set out in Schedule A of this Undertaking.

The Supplier undertakes to the Director that at its own expense it will 

comply with the provisions of Schedule "B".
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The Supplier understands that this Undertaking becomes part of the Public 

Record, maintained pursuant to the Unfair Trade Practices Act, such record 

being located at all offices of the Department of Consumer and Corporate 

Affairs.

10. The Supplier understands that the Director has a right to release a summary 

of this Undertaking to the media for publication.

11.

(b)

This Undertaking will be binding upon the Supplier and its successors and 

assigns but:

(a) May be terminated by the Director or varied with the consent of the 

Supplier;

May be varied by an Order of the Judge of the Court of Queen's Bench 

where the Judge is satisfied that the circumstances warrant varying 

the provisions of this Undertaking; or

May be terminated by an Order of a Judge of the Court of Queen's 

Bench where the Judge is satisfied that the act or practice that the 

Supplier has undertaken to retrain from engaging in was not unfair.

(c)

12. The Supplier acknowledges that the Director may, upon breach by the 

Supplier of any term of the Undertaking, institute such proceedings and take 

such action under The Unfair Trade Practices Act as he may consider 

necessary.

IN WITNESS WHEREOF the Supplier has on the ^'^day of ^ caused its

common seal to be hereunto affixed and attested by the signatures of its proper officers 

duly authorized in that behalf.

JARMAN MOTORS LTD.

PER:

PER:

ACCEPTED by the Director of Trade Practices this , 198

DIRECTOR OF TRADE PRACTICES



SCHEDULE "A"

T-he Supplier, JARM/IN, M()T()RS LTD., hereby ^^rees that upon receipt of a release in 

satisfactory form from each of the individual consumers listed hereunder, the Supplier 

vviU provkle redress to each of the individiuU consuriers UstiKl hereiinder in the amount 

Identified. This amount represents what the consumers actually paid for their canopies.

Such payment to be made within 10 days of the date this Undertaking is signed,

HenniMayh^v.................................. $30^00 /7/

Clint Ward......................................... $100.00

James Shamchuk............................. $500.00

Competition to each of the consumers noted above shaU constitute complete and full 

satisfaction to the consumers by the Supplier in the consumer transactions pertaining to 

the "free canopy" representations described in this Undertaking.



SCHEDULE "B"

Within ten (10) days of the date this Undertaking is concluded, the Supplier will place 

the Edmonton Sun a 1/4 page notice in the following form:
in

Not less than 3/4" type:

Apology

Not less that 1/2" type:

Jarman Motors Ltd.

10 point type:

Between October 4, 1985 and November 1, 1985, Jarman 

advertised that consumers could purchase a 1986 Mazada B2000 pick-up 

truck and receive a $545.00 canopy at no extra cost. In fact, the price 

of the vehicles had been increased in order to cover a portion of the cost 

of the canopy. We acknowledge this practice was incorrect and 

apologize for our error.

In accordance with the terms of an agreement under the 

Alberta Unfair Trade Practices Act we have undertaken to abide by the 

terms of the Act and provide this notice to you. We have also 

reimbursed those individuals who purchased trucks during this promotion 

by refunding an amount equal to the improper price increase.

A copy of the agreement is available to the public at the 

Alberta Department of Consumer and Corporate Affairs offices through 

the province

Jarman Motors Ltd.
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