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THE DEVELOPMENT OF CONSUMER PROTECTION LAW
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The late John O'Keefe describes the accuracy of weights and 
measures as the first duty of Government. He states: "... for 
the right of the people to it is as old as government itself 
and the law has been concerned with it since laws first 
emerged''^.

Important though weights and measures were, statutory 
regulation began to spread to other issues as well, such as 
adulteration of food, particularly during the 18th and 19th 
centuries. The adulteration of tea was prohibited by Acts of 
1730 and 1777, of coffee by Acts of 1718 and 1724, and of bread 

by Acts of 1758, 1822 and 1836 6

However, as Borrie and Diamond point out, all this detailed 
control of staple commodities was not with the object of 
consumer protection in mind, but trade protection although, of 
course, the consumer benefitted^.

The administration of this early 'consumer protection law' was 
in the hands of the Petty Sessional Courts of the Justices of 
the Peace and the Manorial Courts LeetS. They appointed a 

number of colourful characters to act as officials, including 
the "Searchers and Sealers of Leather", the "Town Scavengers", 
the "Dog Muzzlers", the "Clerks of the Wheat, Fish and Butchery 
Markets" and the "Aleconner". The 'Aleconner' was, in many 
ways, the early predecessor of the modern trading standards 
officer. His duties were to "examine bread, weights, measures, 
ale and beer for sale, and to return such as offend against the 
assize or standard, or vend unwholesome liquor"^. Similar 

systems protected the consumer in relation to meat and fuel.

If statute law from its earliest days has provided for a 
measure of consumer protection, the common law was generally 
more unhelpful to the consumer. Since the end of the Middle 
Ages the general principle became caveat emptor - an expression 
which Hamilton believes appeared in print for the first time in 
the sixteenth centurylO. But in those days the idea of 
caveat emptor merely reflected a world in which transactions
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between strangers was rare and most business was done in 
markets and fairs where goods were openly displayed and could 
be readily inspected. As Borrie says, it was taken for granted 
that only a fool would rely on the word of a stranger that he 
might never see again^l.

However, the common law position was slow in meeting the 
changes in society and the growth of the mass production and 
distribution of goods. The common law was particularly 
unhelpful to the consumer when the spirit of laissez faire 
pervaded the courts in the 19th century. This was especially 
noticeable in the approach of the civil courts to contractual 
disputes and to the notion of freedom of contract. The courts' 
philosophy was clearly articulated by Sir George Jessel MR in 
the case of Printing and Numerical Registering Company v.
SampsonlZ;

"...if there is one thing which more than another public 
policy requires it is that men of full age and competent 
understanding shall have the utmost liberty in 
contracting, and that their contracts when entered into 
freely and voluntarily shall be held sacred and shall be 
enforced by courts of justice"13.

Rubin and Sugarman have commented that the rise of freedom of 
contract in the 19th century as the pre-eminent doctrine of 
English private law encouraged Parliament and the courts to 
extend considerably the degree of legitimate autonomy afforded 
to the private sphere. It all rested, so they claim, on the 
fiction that equal bargaining power must normally be assumed to 
exist in all commercial transactions^^.

However, there were circumstances where the courts would 
intervene to interfere with contracts, particularly in matters 
coming before equity judgeslS. in addition the courts 

evolved implied rights in contracts for the sale of goods, as 
to such matters as fitness for purpose, merchantable quality
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CHAPTER THREE

THE ROLE OF CODES OF PRACTICE AND THEIR LEGAL EFFECTS

(a) The Classification of Codes

In the last chapter, we noted the development of self- 
regulatory codes. However, the word 'code' is used to describe 
many different types of rules and practices which vary so 
enormously in their scope and effect. Accordingly, in this 
chapter we are going to take a look at codes of practice and 
examine their legal effects.

Our first task is to attempt some sort of categorisation. One 
way of categorising codes is on the basis of the body 
responsible for establishing them. On this basis, one can 
distinguish between individual company codes, trade association 
codes, international trade association codes and codes laid 
down by the Government or one of its agencies, or imposed by an 
international Government agency.

Another approach is to categorise codes according to how, if at 
all, they are enforced. Painter, for example, distinguishes 
between pious codes, which provide no redress procedures and no 
meaningful system of enforcement, remedial codes, which seek to 
provide redress for consumers, usually in the form of 
conciliation and arbitration facilities, and the self- 
regulatory advertising codes - the latter being the British 
Code of Advertising Practice and the British Code of Sales 
Promotion Practice^. Their significance lies in the fact 

that they are enforced, not directly, but by a separate and 
independent body, possessed of real powers against offenders.

Codes can also be distinguished on the basis of their subject 
matter, between 'horizontal' codes and 'vertical' codes^. An 

example of a horizontal code would be the British Code of 
Advertising Practice, which covers a business activity across
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all or nearly all product and service sectors. On the other 
hand, the codes of practice sponsored by the OFT under the Fair 
Trading Act are vertical, in the sense that they are concerned 
with specific product sectors.

Other classifications can be made on the basis of the legal 
effect of breach and the motivations of those who establish 
codes3.

Any classification one chooses is likely to cut across other 
classifications. For example, the National Consumer Council 
makes a distinction between genuinely self-regulatory codes, 
adopted without consultation or discussion with outsiders, 
self-regulatory codes which follow discussions with outside 
interests, such as Government or consumer bodies, and the 23 
codes approved by the OFT under Section 124(3) of the Fair 

Trading Act 1973 t

However, the first two types of 'NCC code', for example, could 
cover those within Painter's category of 'remedial codes', and 
a genuinely self-regulatory code includes both vertical and 
horizontal codes.

One cannot even regard the NCC classification as exhaustive as 
to the types of self-regulatory code. For one thing, there is 
a curious and apparently self-contradictory categorisation to 
be added of 'imposed rules of self-regulation' - an example of 

which is the International Code of Marketing of Breast Milk 
Substitutes, promulgated by the World Health Organisation in 
1981. And some would distinguish between self-regulatory codes 
which involve consultation, as in the NCC categorisation, and 
those which involve negotiations, as in the OFT sponsored 
codesS.

What is clear is that codes can be classified in a number of 
ways. Since this thesis will be considering, amongst other 
matters, the role of codes within an overall legal framework, 
the most important classification, for our purposes, must be 
between:
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Another important sub-division of statutory codes is 
between mandatory codes, 'evidential status' codes and 
guidance codes. The first is comparatively rare, 
although elements of the 1979 Packers Code made 
originally under The Weights and Measures (Packaged 
Goods) Regulations 1979 fall under this heading. The OFT 
comments that such codes are appropriate where it is 
necessary to have maximum precision in the context of 
criminal sanctions^. The second, where the code has 

evidential status in relevant proceedings, is by far the 
most common kind of statutory code as we shall see when 
we look at statutory codes in detail.

The third arises, for example, in the case of some of the 
codes under the Food Act 1984. Section 13(8) of the Act 
authorises Government Ministers to publish codes for 
advice and guidance. One such code, the Code for Hygiene 
in the Retail Meat Trade, says in its introduction:

"The Code has no statutory force: it should not be 
regarded as an interpretation of the requirements 
of the Food Hygiene Regulations, and it should not 
be thought that observance or non-observance of any 
of its particular recommendations amounts to 
compliance or non-compliance with particular 
requirements in the legislation."

(ii) Self-regulatory codes with statutory reinforcement

Some would argue that the Solicitors Practice Rules are 
an example of a code that has statutory reinforcement 
because of the underpinning provided by the Solicitors 
Act. However, for our purposes, the best example must be 
the British Code of Advertising Practice.

(iii) Self-regulatory codes without statutory reinforcement

This category covers the largest number of codes and, 
like codes in general, they range enormously as to their
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scope and significance. However, as we shall see later, 
although not given formal statutory reinforcement, they 
do sometimes carry legal implications.

So let us now consider these categories in some detail.

(b) Statutory Codes

There is an increasing tendency to use codes of practice within 
an overall statutory framework. This is probably, in part, a 
consequence of the increasing trend towards the use of 
subordinate legislation which has been going on since the First 
World War 9, Often legislation lays down general duties, the 

practical application of which is, in a number of cases, 
assisted by reference to codes. One of the earliest examples 
was the Highway Code:

"... comprising directions for the guidance of persons 
using roads ...".

It was first produced as a result of Section 45 of the Road 
Traffic Act 1930, which gave the Secretary of State the power 
to revise the Code by revoking, varying, amending or adding to 
the provisions of the Code as he thinks fit, although such 
changes need Parliamentary approval. Its statutory basis is 
now Section 37 of the 1972 Road Traffic Act, as amended by 
Section 60 of the Transport Act 1982. There is no better 
description of the nature and function of this Code than that 
provided by Lord Denning when describing his experiences on the 
Bench in dealing with road traffic cases:

"The statute could not deal with all the details which 
would arise in the ordinary case of road users and 
therefore Parliament - and I think rightly - issued a 
code of practice, a Highway Code, for the guidance of 
individuals using the road. That was not a statute which 
was imperative and for which one could be punished for 
disobeying, but was for guidance. It could be taken into 
account by a magistrate or judge trying a civil or
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Using these powers, ACAS has promulgated the following codes of 
practice;

1. Disciplinary Practice and Procedures in Employment (1986) 
(originally 1977).

2. Disclosure of Information to Trade Unions for Collective 
Bargaining Purposes (1977).

3. Time off for Trade Union Duties and Activities (1978).

Section 6(11) provides that a failure to comply with the terms 
of these codes does not of itself bring liability but such a 
failure "shall be admissable in evidence and if any of the 
provisions of such a Code appears to an industrial tribunal or 
the Central Arbitration Committee to be relevant to any 
question arising in the proceedings it shall be taken into 
account in determining that question."

To illustrate the operation of both the primary legislation and 
the codes, it is worth taking, as an example, what is probably 
the most important individual right in employment; the right 
not to be unfairly dismissed. Set out in Section 54(1) of the 
Employment Protection (Consolidation) Act 1978 it provides:

"In every employment to which this Section applies every 

employee shall have the right not to be unfairly 

dismissed by his employer".

This is an example of how broad concepts can effectively be 
incorporated into lawl2.

To successfully defend an unfair dismissal action, an employer 
must establish one of the potentially fair reasons set out in 
Section 57(2) and, in addition, he must show that he acted 
reasonably in treating it as a sufficient reason for dismissal 
- the latter being determined on the basis of equity and the
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substantial merits of the case. The guidance to employers on 
whether their action would be fair, or unfair, is to be found 
in the ACAS Code 'Disciplinary Practice and Procedures in 
Employment'.

Woodroffe has commented that modern employment law involves 
businessmen's freedom of action being circumscribed by a number 
of general, indefinite and widely worded conceptsl3.

As we saw earlier, an industrial tribunal hearing a case of 
alleged unfair dismissal is bound to take into account any 
provision of the Code which appears to it to be relevant. The 
precise status of the Code was considered in the case of W 
Devis and Sons Ltd v R A Atkins^^ in which Viscount Oil home 

commented:

"It does not follow that non-compliance with the Code 
necessarily renders a dismissal unfair, but I agree with 
the view expressed by Donaldson J in Earl v Slater and 
Wheeler (Airlyne) Ltd (1972) that a failure to follow a 
procedure prescribed in the Code may lead to the 
conclusion that a dismissal was unfair, which, if that
procedure had been followed, would have been held to have
been fair".15

Statutory codes had therefore become commonplace in employment 
and related legislation by the mid-1970s. A particularly 
interesting example is provided by the Health and Safety at 
Work etc. Act 1974, which followed the work of the Robens 
CommitteelG which found that health and safety was the 

subject of vastly complex and inflexible statutory regulations. 
Yet this huge body of law did not cover all people at work, or 
all the potential hazards. Accordingly, the Report recommended 
that the new legislation should be based on clear general
principles to be supported by a mixture of regulations and
codes of practice. The Committee concluded:

"We have outlined a number of major defects in the 
present statutory arrangements. These deficiencies' are 

of a kind that cannot be cured by piecemeal improvements 

within the existing system".17
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such provision as is mentioned in Section 16(1) 
being a provision for which there was an approved 
code of practice at the time of the alleged 
contravention, the following sub-Section shall have 
effect with respect to that code in relation to 
those proceedings."

Codes of practice in this regard are defined as including "a 
standard, a specification and any other documentary form of
practical guidance."18

Approval of a code, or part of a code, requires the consent of 
the Secretary of State but does not require Parliamentary 
approval.

As in the case of the Highway Code and codes under the Trade 
Union and Labour Relations Act, failure to observe an approved 
code of practice does not, of itself, give rise to legal 
liability, although a breach of such a code shall be admissible 
in evidence in criminal proceedings.

The formulation of Section 17 of the Act does, however, go 
further than the Road Traffic Act in one important respect. 
Under Section 17(2):

"Any provision of the code of practice which appears to 
the court to be relevant to the requirement or 
prohibition alleged to have been contravened shall be 
admissible in evidence in the proceedings; and if it is 
proved that there was at any material time a failure to 
observe any provision of the code which appears to the 
court to be relevant to any matter which it is necessary 
for the prosecution to prove in order to establish a 
contravention of that requirement or prohibition, that 
matter shall be taken as proved unless the court is 
satisfied that the requirement or prohibition was in 
respect of that matter complied with otherwise than by 
way of observance of that provision of the code."
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In other words, proof of a breach may be taken as proof of any 
matter to which the provision of the Code in question appears 
relevant unless the Court is satisfied that the matter was 
complied with otherwise than by observance of the provision in 
the Code. Accordingly, a code can effectively shift the burden 
of proof to the employer in criminal prosecutions.

The earliest example of a statutory code in the consumer 
protection field, as we saw in Chapter Two, was probably the 
Code of Advertising Standards and Practice first established 
with the coming of independent television in 1955. It now 
exists by virtue of Section 9 of the Broadcasting Act 1981 
which places on the Independent Broadcasting Authority, a 
statutory body, the obligation to draw up, keep under review 
and enforce, a code of practice for the control of advertising 
on independent television and local radio.

More recent examples are the Code of Practice on Price 
Indications under the Consumer Protection Act 1987, which we 
shall look at in the next chapter and, as we have seen, the 
Packers Code. This was given statutory effect by virtue of The 
Weights and Measures (Packaged Goods) Regulations 197919 and 

was made under the Weights and Measures Act 1979 (now the 
Weights and Measures Act 1985).

Section 47 of the 1985 Act sets out the duties of packers and 
importers. Section 47(3) provides that regulations with 

respect to the manner of selecting or testing packages, made by 
the Secretary of State, may make provision by reference to a 
document other than the Regulations (which may be or include a 
code of practical guidance issued by the Secretary of State). 
What is particularly interesting about the Packers Code, from a 
consumer protection viewpoint, is that it operates in the 
context of a statute involving criminal sanctions.

Normally these codes are not of direct legal effect but are 
nevertheless of evidential value, in differing degrees, in 
determining whether there is compliance with the law. An 
exception is provided by elements of the Packers Code and also
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the Immigration Rules under the Immigration Act 1971, Bates, 
while identifying the latter as an example of a code with 
direct effect, nevertheless acknowledges that this is a rare
case^O.

Often the relevant statutory provision is expressed in terms of 
a general statutory duty or as a broad concept. Consequently, 
the relevant code is normally produced by a Government 
department or Government agency, subject to extensive 
consultation procedures and often, though not always, laid 
before Parliament for approval.

There are a number of objections that are commonly laid against 
the use of statutory codes. Although concerned with Home 
Office circulars, rather than the codes of practice we have 
been discussing, the case of Patchett v. Leatham^l is 
nevertheless worth referring to. In that case Streatfeild J. 
said:

"Whereas ordinary legislation, by passing through both 
Houses of Parliament or, at least, lying on the table of 
both Houses, is thus twice blessed, this type of so- 
called legislation is at least four times cursed. First, 
it has seen neither House of Parliament; secondly, it is 
unpublished and is inaccessible even to those whose 
valuable rights of property may be affected; thirdly, it 
is a jumble of provisions, legislative, administrative or 
directive in character, and sometimes difficult to 
disentangle one from the other, and, fourthly, it is 
expressed not in the precise language of an Act of 
Parliament or an Order in Council but in the more 
colloquial language of correspondence, which is not 
always susceptible of the ordinary canons of
construction"22.

Although the first two of the learned judges' criticisms must 
be regarded as being related more to departmental circulars, 
they nevertheless have a relevance to formal statutory codes of 
practice. Although the latter are normally subject to
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said that although he knew of no books on the subject he could 
detect five differently worded forms of 'trigger clause' for 
statutory codes27. These were:

1. "Shall have regard to". An example is provided by 
Section 12 of the Housing (Homeless Persons) Act 1977 

which provides: "In relation to homeless persons and 
persons threatened with homelessness a relevant authority 
shall have regard in the exercise of their functions to 
such guidance as may from time to time be given by the 
Secretary of State". In the debate the view was 
expressed that such a trigger meant that the relevant 
code lacked any legal significance's.

2. "Shall be admissible in civil and criminal proceedings". 
For example. Section 47(10) of the Race Relations Act 
1976 has such a clause. It provides: "A failure on the 
part of any person to observe any provision of a code of 
practice shall not of itself render him liable to any 
proceedings; but in any proceedings under this Act before 
an industrial tribunal any code of practice issued under 
this section shall be admissable in evidence, and if any 
provision of such a code appears to the tribunal to be 
relevant to any question arising in the proceedings it 
shall be taken into account in determining that 
question".

3. "May be relied upon by any party in ... proceedings as 
tending to establish or negative any liability". An 
example of this is the Highway Code provided for, as we 
saw previously, by Section 37(5) of the Road Traffic Act
1972.

4. Breach of the code almost automatically involves breach 
of the criminal law because it shifts the burden of 
proof. This is the practical effect of Section 17(2) of 
the Health and Safety at Work etc. Act 1974, which we 
looked at earlier, where proof of a failure to observe a 
code of practice may be taken as proof of contravention.
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The view has been expressed that breach of such a code 
could afford conclusive proof of a contravention of the 
requirements of the statute unless rebutted by the 
defendant, and such breach could be relied on in civil 
proceedings as tending to establish or negative 
1iability30.

5. "The Secretary of State shall from time to time issue 
guidance This involves no legal effect whatsoever,
for example in the case of the disabled under Section 125 
of the Transport Act 1985. This Section provides for the 
establishment of the Disabled Persons Transport Advisory 
Committee and the Secretary of State is given the power 
to issue guidance on such matters as easier access to 
public service vehicles for disabled persons. Section 
125(7) provides: "The Secretary of State shall from time 
to time issue guidance as to measures that may be taken 

with a view to:

(a) making access to vehicles used in the provision of 
public passenger transport services by road easier 
for disabled persons; and

(b) making such vehicles better adapted to the needs of 
disabled persons".

The final complaint by Streatfeild J was that one could not 
apply ordinary canons of construction to the colloquial 
language of such documents, although this may not be such a bad 
thing.

It is interesting, at this point, to note that some statutory 
codes operate in a framework outside the normal courts of law. 
For example, the codes in the field of employment and 
industrial relations law operate within a framework of 
industrial tribunals, where normal canons of construction and 
normal procedures are not considered appropriate^!.
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From a consumer protection viewpoint it is necessary to create 
a framework which has a sufficient degree of flexibility to be 
able to control effectively increasingly sophisticated trading 
practices and prevent, as far as possible, the exploitation of 
loopholes and provide a framework readily understood by 
consumers and traders alike. These objectives can more readily 
be achieved with a statutory code of practice linked to a 
broadly expressed statutory obligation.

(c) Self-Regulatory Codes with Statutory Reinforcement

As we saw earlier, the best example of such a code is provided 
by the British Code of Advertising Practice which, as we saw in 
the last chapter, is a code administered by the Advertising 
Standards Authority (ASA) and the Code of Advertising Practice 
Committee. Here, the statutory reinforcement is a consequence 
of the implementation of the EEC Directive on Misleading 
Advertisings^ which was one of the measures flowing from the 
EEC's first Consumer Action ProgrammeSS.

Article 4 of the Directive provides:

"Member States shall ensure that adequate and effective 
means exist for the control of misleading advertising in 
the interests of consumers as well as competitors and the 
general public. Such means shall include legal 
provisions under which persons or organisations regarded 
under national law as having a legitimate interest in 
prohibiting misleading advertising may:

(a) take legal action against such advertising; 
and/or

(b) bring such advertising before an 
administrative authority competent either to 
decide on complaints or to initiate 
appropriate legal proceedings.
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It shall be for each Member State to decide which of 
these facilities shall be available and whether to enable 
the courts or administrative authorities to require prior 
recourse to other established means of dealing with 
complaints, including those referred to in Article 5."

Article 5 of the Directive provides:

"This Directive does not exclude the voluntary control of 
misleading advertising by self-regulatory bodies and 
recourse to such bodies by the persons or organisations 
referred to in Article 4 if proceedings before such 
bodies are in addition to the court or administrative 
proceedings referred to in that Article."

The definition of advertising and misleading advertising is 
fairly wide. Article 2 tells us that:

"1. 'Advertising' means the making of a representation 
in any form in connection with a trade, business, 
craft or profession in order to promote the supply 
of goods or services, including immovable property, 
rights and obligations.

2. 'Misleading advertising' means any advertising 
which in any way, including its presentation, 
deceives or is likely to deceive the persons to 

whom it is addressed or whom it reaches and which, 
by reason of its deceptive nature, is likely to 
affect their economic behaviour or which, for those 
reasons, injures or is likely to injure a
competitor."

In its earlier drafts, the Directive called for 'adequate and 
effective 1 aws for the control of misleading advertising'. 
This would have severely undermined the self-regulatory system 
of advertising control under the auspices of the ASA. However, 
the United Kingdom was able to secure, by persistent and 
effective lobbying, a form of wording which protects the self- 

regulatory system.
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In taking a case to the High Court, the Director-General is 
required to take account of all the interests involved, in 
particular the public interest^S.

The High Court is also required to take into account all the 
interests involved. It is able to require persons to furnish 
evidence of the accuracy of factual claims and can regard 
factual claims as inaccurate if evidence is not provided or is 
inadequate^^. purists might object to this as being a way of 

reversing the burden of proof, but it introduces no new concept 
for advertising practitioners who are already required to 
substantiate claims under the self-regulatory system.

An accelerated procedure enables interlocutory injunctions to 
be available where the Court is satisfied that there is prima 
facie evidence of misleading advertising and material detriment 
is likely to be caused to those affected by it^B.

Of course, one obvious problem is preventing advertisers 
sliding away from a court order by subsequently making minor 
changes to their copy. Regulation 6(2) provides:

"An injunction may relate not only to a particular 
advertisement but to any advertisement in similar terms 
or likely to convey a similar impression".

The British Code of Advertising Practice remains an entirely 
self-regulatory code but is now provided with a degree of 
statutory reinforcement. The creation of this reinforcement is 
a recent occurrence so one cannot, as yet, make a clear 
judgement on its effectiveness. However,the author feels that 
the new injunctive powers of the DGFT will do much to tackle 
the limitations of self-regulation whilst retaining and 
enhancing a proven system of self-regulation with the 
advantages that self-regulation can offer. However, the NCC 
makes the point that any reinforcement of a self-regulatory 
code should:



(a) permit the continuance of the flexibility inherent in 
codes of practice;
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(b) maintain the existing nexus of arrangements 
comprise the self-regulatory control system^S,

wh i ch

The advantages of such reinforcement is in tackling some of the 
traditional weaknesses of self-regulation, particularly the 
problem of lack of comprehensiveness of application and in 
reinforcing the sanctions available for the breach of a code.

However, statutory reinforcement of industry codes has dangers 
as well as advantages.

The biggest danger of statutory reinforcement of industry self­
regulation is that it could undermine the self-regulatory 
system itself. Unless the reinforcement is seen as a limited 
device for ensuring the further effectiveness of the self- 
regulatory system, there is the danger of changing the 
character of the system. There must, logically, come a point 
at which the trade association and its members feel that the 
system has more of the characteristics of a legally based 
control system than a self-regulatory one47. At that stage 

there is the danger of a withdrawal of commitment and the 
financing of the system by the relevant trade.

Even where this does not happen there is the risk of blurring 
the distinction between legal and self-regulatory controls with 
two potential dangers.

Firstly, the consumer, or indeed a competitor, may see the 
statutory reinforcement element as a standing court of appeal 
or by-pass route from the self-regulatory system. This is why 
the DGFT has been at pains to reassure interested parties that 
he will not allow his position under The Control of Misleading 
Advertisements Regulations to be used in this way48.

Secondly, traders may increasingly involve lawyers in the 
resolution of disputes involving codes of practice. This is
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inappropriate because of the different nature of codes and 
their application and can stiltify the system, thus undermining 
its flexibility of application's.

(d) Self-Regulatory Codes without Statutory Reinforcement

At the present time most self-regulatory codes fall into this 
category. They range from codes for individual companies, such 
as the code of practice adopted by Timpsons, the Northern shoe 
retailer, to the 23 trade association codes of practice 
sponsored by the OFT under Section 124 of the Fair Trading Act
1973.

What is interesting is that even self-regulatory codes without 
formal statutory reinforcement can, on occasion, result in 
legal consequences.

For example, the criminal law can be involved by virtue of 
Section 14 of the Trade Descriptions Act 1968. Section 14 
makes it an offence to deliberately or recklessly make a 
statement which is false as to the provision in the course of a 
trade or business of any services, facilities or accommodation.

The operation of this Section in relation to codes of practice 
was put to the test when Shropshire Trading Standards 
Department prosecuted a garage who had supplied a Fiat motor 
car with a false odometer reading. The garage had not 

disclaimed the odometer reading and completed a car warranty on 
the basis of the lower mileage. The garage, which was a member 
of the Motor Agents Association (MAA), displayed a sign at the 
garage which read:

"This establishment is a member of the Motor Agents 
Association and subscribes to the industry's code of 
practice, a copy of which is available for your 
inspection upon request".

On the basis of this statement the charge against the garage 
included an allegation that they had recklessly made a false 

statement as to the provision of a service i.e. that the
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Unfair Contract Terms Act 1977. In this case the county court 
Judge ruled that an exclusion clause in a contract for film 
processing was not fair and reasonable, one reason being that 
the clause did not comply with the recommendations of the Code 
of Practice for the Photographic Industry.

Finally, one should not overlook the way in which some codes 
can bring about changes in contract terms. For example, 
members of the British Holiday and Home Parks Association and 
the National Caravan Council are required under their code of 
practice to offer a written agreement which includes three 
months notice of any increase in pitch fees and a right for the 
caravan owner to sell his caravan and assign the contract for 
occupation of the pitch. So, in practice, code provisions can 
be translated into contractual provisions which are then 
enforceable through the courts or by arbitration.

What all this means, as Page puts it, is that although self- 
regulatory codes are by their nature private and informal, 
considerable scope exists for their judicial incorporation into 
1aw54.
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CHAPTER FOUR

THE PRESENT FRAMEWORK OF CONSUMER PROTECTION;
IS THERE A PROBLEM?

(a) Consumer Civil Law

When we looked at the development of consumer protection law in 
Chapter One we noted that a number of statutes had improved the 
civil law position of consumers. However, some of the statutes 
gave statutory effect to principles which had been built up by 
case lawl. So, for example, the Sale of Goods Act 1893 (now 

1979) confirmed the existing common law position. Such 
codification is not important because it may be useful for 
consumers, when negotiating with traders, to be able to refer 
to specific statutory provisions rather than relying on the 
common law.

Since 1893, as we saw earlier, a great many statutes have 
improved and consolidated the consumer's civil law position, 
notable examples being the Supply of Goods (Implied Terms) Act 
1973, the Unfair Contract Terms Act 1977 and the Supply of 
Goods and Services Act 1982.

Improvements have also been made to the procedures, 
particularly with the introduction of the small claims 

procedure in 1973. And further improvements are under 
consideration following the report of the Lord Chancellor's 
Civil Justice Review^.

Nevertheless, despite the improvements that have taken place, 
the consumer still faces the following problems in pursuing 
claims. For a start, the consumer is not entitled to legal aid 
to pursue a case through the small claims procedure, and costs 
are not normally recoverable by the successful party. Often 
the loss suffered by individual consumers is relatively small, 
but the aggregate loss to consumers can be considerable.
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Some would argue that one particular failing of the civil law 
in protecting the consumer is that the courts are not willing 
to recognise the central theme of unconscionabil ity, 
particularly in respect of inequality of bargaining power, 
which lies behind many of the courts' decisions^. Some 

judges have positively rejected the notion of 
unconscionabil ity, arguing that the question is one for 
Parliament. In National Westminster Bank pic v Morgan^ Lord 

Scarman, in disapproving the dictum of Lord Denning in Lloyds 
Bank Ltd v Bundy, (see below) said:

"... I question whether there is any need in the modern 
law to erect a general principle of relief against 
inequality of bargaining power. Parliament has 
undertaken the task - and it is essentially a legislative 
task - of enacting such restrictions upon freedom of 
contract as are in its judgement necesary to relieve 
against the mischief: for example, the hire purchase and 
consumer protection legislation, of which the Supply of 
Goods (Implied Terms) Act 1973, Consumer Credit Act 1974, 
Consumer Safety Act 1978, Supply of Goods and Services 
Act 1982 and Insurance Companies Act 1982 are examples. 
I doubt whether the courts should assume the burden of 
formulating further restrictions''^^.

Nevertheless, using a variety of traditional techniques, 
contracts have been struck down by the courts on the grounds of 
mistake and misrepresentation, the absence of a proper offer 
and acceptance, duress and undue influence. Unreasonable 
covenants in restraint of trade have been ruled void on grounds 
of public policy and exclusion clauses have been prone to 
sustained judicial attack^l.

Some might say that the existence of such traditional 
techniques makes it unnecessary for any underlying principle to 
be recognised. Tiplady, for example, argues that traditional 
methods of adjudication already incorporate to a sufficient 
degree the end of justice and that the rejection of these 
methods is therefore essentially misguided and itself a source 

of potential injusticei2.
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However, as Waddams points out, the failure to recognise an 
underlying theme of unconscionability has resulted in the 
striking down of agreements that ought to be enforced and the 
enforcement of agreements which ought not to be enforcedly. 

And furthermore, he adds, the unwillingness to recognise a 
central theme has led to uncertainty!^.

The rationale for recognising an underlying principle of 
unconscionability was put by Lord Denning when he said:

"There are cases in our books in which the courts will 
set aside a contract, or a transfer of property, when the 
parties have not met on equal terms, where the one is so 
strong in bargaining power and the other so weak that, as 
a matter of common fairness, it is not right that the 
strong should be allowed to push the weak to the wall. 
Hitherto those exceptional cases have been treated each 
as a separate category in itself. But I think the time 
has come when we should seek to find a principle to unite 
them"!5.

'Traditional methods' have come under increasing criticism and, 
as we shall see in Chapter Five, quite a number of common law 
countries are moving away from the 'traditional techniques' 
towards recognising a general principle of unconscionability.

Whilst the criminal law has its deficiencies, as we shall see 
later, it has generally been far more significant than the 
civil law in the development of consumer protection!^. 

Oughton, for example, comments that whilst the civil law is of 
use in the control of misleading trade practices, it must be 
underpinned by a system of enforcement backed up by the 
criminal law!7.

(b) Administrative Remedies

One important aspect of administrative remedies is licensing.

The Medicines Act 1968 provides one example of licensing - a 

system which Cranston notes operates on three levelsi8.



Firstly, manufacturers, assemblers and wholesalers must obtain 
a licence by demonstrating that their facilities are suitable.

Secondly, a new drug cannot be clinically tested on humans 
unless a certificate has been obtained.

Thirdly, a manufacturer must obtain a product licence before 
marketing any particular drug; considerations are the safety, 
efficacy and quality of a drug and the proposed methods for 
securing its specified quality.

Medicine licensing has come up against two main criticisms, 
namely that it inhibits the development of new drugs^^ and 

that although it may ensure safe drugs it has little influence 
on the way drugs are actually used^O.

The power of the OFT to refuse or revoke licences under the 
Consumer Credit Act is another administrative remedy and one 
that we looked at in Chapter One. It can be used, however, 
only after serious malpractices have come to light, and there 
is no provision through the licensing system for the 
compensation of consumers who are victims of malpractice^l. 
Probably, despite these weaknesses, licensing has proved useful 
in protecting the consumer although, as Ramsay points out, the 
economic theory of regulation suggests that devices such as 
licensing may be a response to the demands of producer 
interests for controls on competitors rather than to consumer
interests22.
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However, even though the OFT's positive licensing powers only 
exist in the consumer credit field, the burden on the OFT has 
increased considerably. In 1986 there was an 11 per cent 
increase in licence applications and the DGFT is concerned that 
the resources do not exist to probe as deeply into some cases 
as he would like23. And resources are necessary not just for 

the purpose of monitoring those who have applied for licences, 
whose activities are becoming more sophisticated, but also for 
the purpose of driving out those who are acting illegally as 
unlicensed credit grantors^A.
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The Part III procedure has come under considerable criticism 
from trading standards officers. The main complaints have been 
the length of time it takes to get an assurance from a trader, 
lack of liaison and communication, the lack of a clear policy 
on what the OFT is seeking to achieve and the suggestion that 
the OFT is not willing to act against major traders^S.

Improvements have, however, been made by the OFT to their 
servicing of the Part III procedure27 and they point to the 

fact that by the end of 1986 a total of 555 assurances, court 
undertakings and court orders (including three for contempt of 
court) had been obtained^S. in addition, the case of R v The 

Director-General of Fair Trading ex parte: F H Taylor & Co Ltd
and Another^^ has established the right for the OFT to 

publicise their work in respect of Part III. This is likely to 
reinforce the value of Part III in controlling undesirable 
practices. As Donaldson L J put it:

"Furthermore, the purpose of Part III of the Act is not, 
as I read it, to provide additional punishment for those 
who have persisted in a course of conduct which is 
detrimental to the interests of consumers. In 
particular, it is not intended to drive them out of 
business. Rather it is intended to provide additional 
deterrence to the continuance of this course of conduct 
in the hope that there may be reform and that the 
offender will rehabilitate himself"30.

(c) Consumer Criminal Law

As we saw in Chapter One, the last twenty years or so has seen 
the creation of a vast body of criminal law designed to protect 
the consumer. But how successful has it been? There follows 
some examples of recent legislation which illustrate the 
problems which are being encountered.

One example of the problems created by consumer legislation is 
that of The Consumer Credit (Advertisements) Regulations 

1980 31 which lay down detailed rules on the form and content
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of credit and hire advertisements. Mr John Fraser, a former 
Labour Consumer Affairs Minister, said this about the 
Regulations:

"I spent several hours reading the definitions of 
'simple, 'intermediate' and 'full' advertisements. 
Within a few hours, I had forgotten them again. I am in 
the same difficulty as anyone else. I am not in any way 
criticising, because I bear as much responsibility for 
these matters as anyone, but is any thought being given 
to the simplification of these Regulations and perhaps to 
a different approach, even if it involves changes in 
primary legislation?"32

These Regulations were reviewed by the Office of Fair Trading 
in 1986. The OFT acknowledge the following problems gave rise 
to their review:

"(a) the Regulations have proved to be too complicated 
for the average creditor to understand;

(b) the principles behind the construction of an
advertisement which complies with the Regulations 
are difficult to understand. Whilst they may be 
understood for the purposes of constructing one 
advertisement, as soon as a new approach to

advertising is needed and a new advertisement 
constructed, the principles are liable to be
forgotten;

(c) the intermediate category of advertisement was
inserted in the Regulations at the request of the 
consumer credit industry but now it is felt to be 
unnecessarily complicated and many traders do not 
understand it."33

As a result of the review, new regulations are to be made which 
will, it is hoped, go some way to simplifying the rules and 
injecting a greater element of flexibility than at present.
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As a result, the Office of Fair Trading published in 1978 
recommendations^^ that called for the prohibition of certain 

generalised and unspecific price comparisons together with an 
across-the-board ban on the use of recommended prices for 
comparative purposes. However, following industry pressure, 
the OFT came down against a comprehensive ban on the use of 
recommended retail prices. The result was The Price Marking 
(Bargain Offers) Order 1979 made under the Prices Act 1974.

The general idea behind the legislation was simple enough. It 
was to prohibit any express or implied price comparison unless 
it is with a particular price which falls within the exemptions 
set out in the Order. Article 3(1) said that the prohibition 
on price comparisons applied where a price is indicated and 
there was:

"... any statement (however framed and whether express or 
implied) that the price indicated is lower than -

(a) a value ascribed to goods, not being the 
amount of such a price as is mentioned in 
sub-paragraph (b) below; or

(b) the amount of another price for the sale of 
goods of the same description (whether that 
price is, or is not, specified or quantified 
or is, or is not, the price which has been 
charged, indicated or proposed by any 
person.)"

The object was to make illegal such claims as "Worth £36; only 
£19.95", "This price up to £10 off", " Could cost at least 
£7.85 elsewhere"38. The wording was intended to produce a 

sweeping provision that would rule out ingenious attempts at 
trying to circumvent the law. This it did not achieve. What 
it did succeed in doing, however, was to put in doubt a number 
of well-known advertising slogans which, when used in relation 
to a price indication, could be taken to imply a comparison 
with another price.
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So, for example, Sainsburys were succesfully prosecuted for the 
use of their 'Discount '81' slogan^S on the basis that the 

slogan, when used in close proximity to specific prices in an 
advertisement, conveyed the impression that the prices shown 
were lower than previously. Since they were not reduced prices 
Sainsburys were convicted, under both the Bargain Offers Order 
and Section 11 of the 1968 Trade Descriptions Act.

The exemptions set out in the Order tried to establish a list 
of 'acceptable' price comparisons. Comparison was permissible 
with:

(a) Prices charged previously in the ordinary course of 
business by the person giving the price indication, such 
as '£5 - £1 off last week's price'.

(b) Prices charged in the ordinary course of business by 
another identified retailer provided that there is no 
reason to believe that the prices quoted are out of date, 
such as 'Our price £5 - Joe Smith's price £6'.

(c) Prices which will be charged by the same retailer from a
specified future date, such as 'New lOp off until January
1st'.

(d) Prices for goods of the same description in specified
different condition or quantity, or in different 

circumstances or on different terms; 'Shop-soiled £2 
- Perfect £3, 'lOp each - 3 for 25p'.

(e) Prices charged for different combinations of goods:
'Table plus four Chairs -only £150'.

(f) Prices which relate only to specified groups: 'Price
£1.50, Students £1.20'.

(g) Prices recommended or suggested by any person in the 
course of business where the relevant goods do not fall
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for the comparison may be unrepresentative of the prices 
generally available in the market place. In addition, there 
was the practical difficulty of getting newspapers to accept 
named comparisons with other traders which they may regard as 
'knocking copy'.

Paradoxically, the legislation caused more difficulty for the 
honest trader than for those who wished to make dubious bargain 
claims. The latter were able to make use of the provision 
which permits comparisons with the price of goods of the same 
description in different circumstances, condition, quantity and 
so on. Although these exemptions were designed to deal with 
genuine claims they were used to create a number of new 'bench­
marks' which were more misleading than the claims they 
replaced.

As a result, consumers were confronted with discounts off the 
'Ready-Assembled Price' (RAP), The 'Special Order Price' (SOP) 
and the 'After-Sale Price' (ASP) in a way that enabled traders 
to present their normal selling prices as price reductions.

In addition, the Order allowed a retailer to put an 
artificially high price on one unit of a product and then offer 
customers substantial discounts off the price of two or more 
units.

The result was that legislation designed to eliminate 
misleading bargain claims spawned a whole host of new and novel 
claims which were far more misleading than those they had 
replaced.

It is these problems that led the then Consumer Affairs 
Minister - Sally Oppenheim, to order a review of the 
legislation paying particular attention to 'the increasing use 
of meaningless price comparisons which technically comply with 
the Order on the one hand, and the possibility that advertising 
slogans making generalised claims about value may be 
interpreted as contrary to the Order on the other hand'42,
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"This experience suggests to me that trying to deal 
specifically with current abuses through the medium of 
detailed regulation may be ineffective and self- 
defeating. . .it seems to me there is a need to build into 
the legislation a degree of flexibility to deal with the 
exploitation of loopholes and with unforseeable 
developments in pricing and marketing techniques'''^^,

A solution may have been found for the problems of price claims 
but there remains widespread concern about the effectiveness of 
whole areas of modern consumer criminal law. Peter Green, 
Chief Trading Standards Officer for East Sussex, told the 1983 
annual conference of the Institute of Trading Standards 
Administration that the 1968 Trade Descriptions Act needed 
urgent review^G _ a comment which confirmed the findings of 

the 1976 Review. He went on:

"There are many more examples of legislation which for no 
good reason is hampering the efficiency of the service 
and wasting precious resources because the legislation 
was either poorly constructed or is now ������������	

The problems that have arisen in relation to recent legislation 
are clearly indicative of the limitations of the traditional 
legislative approach to protecting the consumer. As the CBI 
has put it:

'Consumer protection legislation has entered a period of 
diminishing returns and uncertainty as to future 
direction. It is time to make a critical examination of 
the subject as a whole, with the aim of defining a 
systematic approach to the objects of consumer protection 
and the means by which it can be achieved'48,

(d) The Enforcement of the Criminal Law

As we saw in Chapter One, the modern trading standards officer 
is a descendant of the aleconner. More recently he would have 
been termed a 'weights and measures inspector' because until
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Quality Standards

Food Act 1984
Agricultural Produce (Grading and Marketing) Act 1928
Farm and Garden Chemicals Act 1967
Medicines Act 1968
Agriculture Act 1970
European Communities Act 1972

Metrology

Weights and Measures Acts 1963-1985
Alcoholic Liquor Duties Act 1979
Road Traffic Acts 1972 and 1974
Road Traffic (Foreign Vehicles) Act 1972
Heavy Commercial Vehicles (Controls and Regulations) Act 1973
Transport Act 1982

Safety

Consumer Protection Acts 1961 and 1987
Control of Pollution Act 1974
Health and Safety at Work etc. Act 1974
Consumer Safety Act 1978
Explosives Acts 1875-1923
Fireworks Act 1951

Petroleum Consolidation Act 1928
Poisons Act 1972
Explosives (Age of Purchase) Act 1976
Animal Health Act 1981
Animal Health and Welfare Act 1984

This is quite apart from numerous Statutory Instruments made 
under some of these Acts which one authority has estimated at 

170 50

It is important to recognise the different types of legislation 
which trading standards departments enforce, the main 
distinction being between mandatory legislation and permissive 
1 egisi ation.



86

Local authorities are compelled, for example, to enforce the 
Consumer Credit Act 1974, the Consumer Safety Act 1978 and the 
Weights and Measures Acts 1963-85.

On the other hand, some legislation does not impose an 
enforcement duty on any particular agency. They can, however, 
be adopted by local authorities for enforcement. Examples of 
this sort of legislation are the Trading Stamps Act 1964 and 
the Unsolicited Goods and Services Acts 1971-75.

However, whether there is a statutory obligation on the local 
authority or the obligation is voluntarily assumed, the 
obligation rests on the authority as such. This means it is 
left to the decision of the individual authority how and by 
whom the legislation is enforced. In some areas of the country 
food labelling issues, for example, are dealt with by trading 
standards departments whilst in others it is dealt with by 
environmental health departments. In the 32 London Boroughs, 
for example, only five trading standards departments have a 
responsibl ity for food and drugs administration, whilst outside 
Greater London in the 47 English and Welsh non-metropolitan 
counties 41 trading standards departments have some or all the 
responsibility for food and drugs^l.

The result of all this legislation is that approximately 1,500 
officers, in some 126 authorities, are responsible for 
enforcing a wide range of laws from food labelling to poisons 

and explosives. In 1986 this involved over half a million 
complaints being dealt with by trading standards 
departments52.

Recent years have produced some major problems in relation to 
enforcement of this legislation.

Firstly, the combination of a multiplicity of enforcement 
authorities and an extensive body of consumer law makes for 
differences of interpretation between trading standards 
departments. Whilst, of course, matters of interpretation are
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These problems of differences of interpretation have to some 
extent been alleviated by the creation in 1978 of the Local 
Authorities Co-ordinating Body on Trading Standards (LACOTS), 
set up by the Association of County Councils, the Association 
of Metropolitan Authorities, the Convention of Scottish Local 
Authorities and the Association of District Councils. LACOTS 
is very much a successor to the Local Advisory Joint Committee 
on Food Standards set up in the 1960s. Its purpose is to co­
ordinate enforcement of trading standards legislation, a 
function which it fulfils in the following ways:

(a) Advising central government and responding to
consultation on legislative proposals.

(b) Promoting a uniform interpretation of the Acts and
Regulations.

(c) Assisting the local authority Associations with the
formulation and development of policies on trading 
standards.

(d) Co-ordinating the practical aspects of enforcement work.

(e) Providing an effective channel for the collection and
exchange of technical information.

(f) Negotiating with trade associations voluntary standards 
for quality and good practice.

(g) Liaising with corresponding enforcement authorities in 
other countries56.

Closely linked to the creation of LACOTS was the establishment 
of the National Metrological Co-ordinating Unit, although that 
body has now been abolished. Questions of uniformity have also 
been addressed through the establishment of a computerised 
information service for trading standards officers called 'TS 
Link' and operated by the Institute of Trading Standards 
Administration - the professional association for trading
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standards officers. And particularly important has been the 
establishment of the 'Home Authority' principle by which 
trading standards departments will normally accept a ruling 
given by the department in which a trader is based.

In addition, some local authorities have a closer control over 
the day-to-day functioning of trading standards departments 
than others, particularly in relation to prosecutions. This 
brings with it the danger of political motives influencing the 
priorities for consumer law enforcement.

Another serious problem is that of lack of effective and 
uniform enforcement.

Much of this problem results, directly or indirectly, from the 
fact the enforcement is local authority based. For a start, as 
we saw, the size of trading standards authorities varies 
enormously. And as a result of the cut-back in central 
government grants to local government there has inevitably been 
restraints on expenditure on the trading standards service. 
Most local authorities have been compelled to cut expenditure 
across the whole range of local authority services, and this 
has meant either cuts in expenditure on trading standards or at 
best a 'no growth' position. When set against the increased 
responsibilities imposed on the trading standards service by 
recent legislation, the result has often been an effective cut 
in service. As one commentator put it;

"The magnitude of the substantive law and the volume of 
unlawful activity make it virtually impossible for 
consumer agencies with limited manpower and finance to 
enforce the whole range of legislation"^?.

The manpower problems are increasingly serious. In 1987, 
whilst the number of established trading standards officer 
posts have increased over 1986, the number of qualified 
officers in post has declinedSB,
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small fine may lead to a tightening up of a company's 
procedures, the courts still often fail to make the penalty fit 
the crime. Borrie gives the example of a second-hand car which 
has had the odometer turned back, thus adding £500 to the sale 
value of the car. Rarely does the fine reflect the extent of 
the profit made by the accused^S,

From the point of view of consumers and traders alike, the 
result is a situation where the law is not always adequately 
and uniformly enforced. This is clearly to the detriment of 
consumers and to conscientious traders who can find their less 
reputable competitors failing to comply with the law and, as a 
result, gaining an unfair competitive advantage. In the 
experience of the author, traders are much less concerned with 
the complexities of legislation per se than they are with the 
question of whether all their competitors are being compelled 
to operate within the same framework of control.

The likelihood is that the problem of resources will get worse 
still if the Eden Committee Report's64 recommendations are 

implemented. Their main proposal is the introduction of an 
accreditation system for weighing and measuring equipment to 
replace the current system of individual verification by 
trading standards departments. This will result in a 
substantial loss of fees from manufacturers who will, to a 
large extent, be responsible for a system of self-certification 
of weighing and measuring equipment.

These problems of enforcement have been aggravated by the 
increasing complexity of much recent consumer legislation and 
doubts that trading standards departments have the necessary 
qualifications and expertise to cope with enforcement. This is 
why the Crowther Committee on Consumer Credit^S advised 

against using trading standards officers to enforce their new 
legislative proposals which were enacted in the Consumer Credit 
Act 1974.

All these difficulties do raise the deeper issue of whether we 
should move towards a national enforcement service. For 
example, a specially commissioned study from the Institute of
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Local Government Studies has concluded that the failure of 
local authorities to meet perceived national needs may well 
lead to central government imposing its own structures66.

The main advantages would lie principally in terms of more 
consistency of enforcement policy. But there may also be 
advantages in terms of resources, as well.

Firstly, if the Government is not only responsible for creating 
legislation but also for enforcing it, there may be more 
attention given to ensuring adequate resources than at present 
where it is a local authority responsibility.

Secondly, there are economies of scale that can be achieved 
from larger units of enforcement. This was the experience of 
the trading standards departments in the metropolitan counties 

before they were abolished in 1984 67, Particularly important 

was the provision of testing facilities which would not have 
been cost effective in a small trading standards unites, in 

addition, the larger departments enable specialisation by 
individual officers^S. And the pressures for specialisation 

are likely to grow with the increased scientific and technical 
sophistication of trade and industry.

Thirdly, the need for rapid access to information has made the 
trading standards service increasingly dependent on national 
public bodies, such as the National Weights and Measures 
Laboratory for the verification of national standards, the 
Office of Fair Trading, the Safety Unit of the Department of 
Trade and Industry and the Government Chemist. A national 
service would facilitate liaison with these bodies.

Fourthly, the draft EEC Directive on the Official Inspection of 
Foodstuffs envisages enforcement throughout the distribution 
chain, to include national sampling programmes. This trend 
towards nationally and internationally co-ordinated law 
enforcement will impose increasing burdens on the localised 
trading standards service. Indeed, Britain is the only country 
in the European Community where the full range of trading 

standards functions is the responsibility of local authorities.
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Some support for moving away from the present system can be 
gleaned from the recent study from the Institute of Local 
Government Studies. It concludes:

'The need is for substantial resource bases for trading 
standards administrations well in excess of the current 
average size'.

However, there are potential disadvantages as well. The most 
major is that a national enforcement service might undermine 
the local nature of the service. In addition, as we noted 
earlier, trading standards officers do not necessarily exercise 
the same functions in different parts of the country. This 
would present a problem in terms of creating a national service 
because it would be difficult to achieve common terms of 
reference for all parts of the country, unless, perhaps, the 
environmental health service was also brought into a national 
service.

A national service could well operate under the auspices of the 
OFT, which would then help to ensure even greater consistency 
because of the OFT's general oversight of the consumer interest 
and its functions in respect of Part III of the Fair Trading 
Act. What is interesting is the extent to which many people 
already believe that trading standards departments are local 
branches of the OFT. There is no reason why a national service 
should not continue to retain the same level of local presence 
that they do at present. Even in the least populated Canadian 
provinces, to take an example, the centralised consumer 
protection service usually has a series of regional offices. 
The consumer protection service in Alberta is organised on the 
basis of a central office in Edmonton and seven local offices 
which have a high level of autonomy. And Alberta only has a 
population of 2,375,278^0 which makes it the least populated 

of the four Canadian provinces which we look at in Chapter 
Five. Its population would not even amount to a third of that 
of Greater London.
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Even where one is dealing with delegated legislation, time 
necessarily spent on consultation with a very large number of 
interested bodies can make the process a fairly lengthy one. 
And, of course, codes deal with individual industries and their 
problems whereas legislation normally is of general 
application^^. However, there is sometimes a degree of 
overlap between industry codes and legislation's.

Thirdly, it can encourage a positive approach to trading 
standards and high standards in excess of the basic minimum. 
This is because the success of the code of practice is seen as 
being irrevocably tied to the standing and reputation of the 
relevant industry^S. This is particularly so when the 

relevant business may believe, perhaps with good cause, that 
the alternative to self-regulation is direct legislative 
control which may be more onerous and costly to comply
withSO.

Fourthly, an industry code can deal with those areas which are 
difficult to control by legal measures, such as heavily 
subjective concepts. For example, codes can be used to improve 
the standard of services - something which is ill-suited to 
statutory control^l. As Sir Gordon Borrie has put it:

"To adopt the words of a well-known advertisement for 
beer, codes are meant to refresh those parts of business 
life that laws cannot reach"82.

An example of subjective concepts being dealt with in a code is 
that of decency in the context of the British Code of 
Advertising Practice. Paragraph 3.1 of Part B of the Code 
provides:

"Advertisements should contain nothing which, because of 
its failure to respect the standards of decency and 
propriety that are generally accepted in the United 
Kingdom, is likely to cause either grave or widespread 
offence."
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Fifthly, codes can encapsulate procedures which would not 
normally be regarded as acceptable within a legal framework. 
Let us take for example, again, the British Code of Advertising 
Practice. Under paragraph 1.2 of Part B an advertiser is under 
the following obligation:

"Before offering an advertisement for publication, the 
advertiser should have in his hands all documentary and 
other evidence necessary to demonstrate the 
advertisement's conformity to the Code. This material, 
together, when necessary, with a statement outlining its 
relevance, should be made available without delay if 
requested by either the Advertising Standards Authority 
or the Code of Advertising Practice Committee".

In the absence of adequate substantiation the ASA will uphold a 
complaint against the advertiser. In other words, the 

advertiser is in breach of the Code unless he can prove 
otherwise.

Sixthly, a code can help to clarify the legal obligations of 
the trader and the legal rights of the consumer. This is an 
advantage to the consumer even where the code does not add to 
basic statutory rights.

For example, under Section 15(3) of the Energy Act 1976 and The 
Passenger Car Fuel Consumption Order 1983 83 advertisements 

for new cars which mention fuel consumption must give official 
fuel consumption figures. The Code of Practice of the Motor 
Industry reminds the car trade of the legal provision and 
assists their compliance with it by providing that fuel 
consumption figures should conform to internationally agreed 
test procedures.

Another example is provided by the Code of Practice of the Soft 
Drinks Industry which explains, in plain language and with the 
minimum of statistics, what the soft drinks packer has to do to 
discharge his obligations under the Weights and Measures Act
198584.
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Commission commented on the effectiveness of both the legal 
controls and the self-regulatory system operated by the 
Proprietary Association of Great Britain:

"The number of complaints about proprietary medicine 
advertising is about 0.2 per cent of all complaints and 
the number upheld is less than 0.1 per cent. The 
conclusion is therefore that the system of control is 
effective."91

However, despite their advantages, industry codes of practice 
have a number of significant disadvantages - although some of 
these vary substantially in degree from code to code.

The criticism made most often of industry codes is that they 
only apply to members, thus denying the consumer the advantages 
of the code when dealing with non-code traders.

For example, an OFT survey into the operation of the Code of 
Practice for the Motor Industry in 1978 showed that 70 per cent 
of complaints about used cars and car servicing involved 
dealers who were not in membership of the trade associations 
operating the Code and were therefore not bound by it92.

In other words, codes often lack the comprehensiveness of 
application that can be achieved through legal controls. This 
is undoubtedly a major problem although one must not forget 
that some non-association traders nevertheless adhere to the 
standards of the industry code. In the advertising industry, 
for example, some media interests which are not in membership 
of the subscribing organisations to the self-regulatory system 
nevertheless operate the British Code of Advertising Practice 
in relation to advertising bookings93. And Cranston notes 

that monitoring has found that in some cases the standards of 
non-members had also improved after the introduction of a 
code94.

Another disadvantage of codes is that they sometimes lack 
effective sanctions against non-compliance. Where there is a 
high level of membership of the trade body and membership is
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seen as crucial, as in the case of the Association of British 
Travel Agents^S, then the trade association is in a strong 

position to threaten expulsion as the major sanction against 
non-compliance. However, where membership is not seen as 
crucial for a company, its expulsion from a trade association 
is a once and for all sanction enabling the trader to continue 
operating in defiance of the codecs.

Other sanctions available are warnings, reprimands and adverse 
publicity - and sometimes fines. An example of the latter is 
provided by the Association of British Travel Agents (ABTA), 
who are willing to fine members for contravention of the ABTA
Code97.

In the case of advertising, the sanction of withholding of 
advertising space to an advertiser who flouts the rules is 
available through the co-operation of the media. Since the 
overwhelming majority of major publishers are in membership of 
the relevant media associations, it is generally an effective 
sanction. And in addition to withdrawal of advertising space, 
there is the sanction of publicity of Code breaches through 
monthly case reports. However, where there are a great many 
traders outside membership of an association and not being a 
member carries no obvious disadvantages then policing a code 
can be difficult. For example, only a minority of members of 
the Motor Agents Association have been willing to comply with 
the Code requirement to display a pre-sales information report 
on car windscreens^S.

Some associations are not necessarily weak in terms of 
representation of the business but in terms of financial 
security. Such associations are loath to expel a member whose 
subscription may be vital to the financial well-being of the 
association - particularly if it is a major member^S.

Generally, the procedures for obtaining redress for consumers 
work quite well. However, there have been criticisms of the 
time taken to resolve some complaints. In their report on 
redress procedures, which we looked at in Chapter Two, the DGFT 
commented:
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body which spends much of its time as an advocate of its 
members' interests with governmental organisations and the 
wider public to periodically adopt the function of disciplining 
members^O^. However, this problem has been overcome in the 

operation of the advertising codes and in relation to the 
consumer ombudsman schemes by the creation of a separate 
independent body to ensure enforcement.

Awareness is also another common problem with codes of 
practice. With one or two major exceptions, there is a 
widespread lack of awareness of their existence and the 
procedures necessary for pursuing a complaintlOS _ although 

this is also a common problem with legal remedies. For this 
reason, the OFT has been trying to encourage greater public 
awareness of codes, partly through its own publicity activities 
and partly through encouraging trade associations to develop, 
amongst other things, logos for their code and ensuring that 
members display itl06. However, the OFT has found that 

compliance with logo display requirements is often inadequate. 
For example, this was one of the conclusions of the recent OFT 
report on the Mail Order Protection SchemeslO^.

There are also those who doubt the motives behind self- 
regulatory codes, believing that the motive is principally 
trade protection rather than consumer protectionlOS. in one 

case involving the Code of the Pharmaceutical Society of Great 
Britain, the House of Lords found that provisions in the Code 
limiting the number of pharmacies in large retail 
establishments and the non-pharmaceutical products which could 
be sold by pharmacies was an unreasonable restraint of
����	����

The NCC has suggested that where there is full coverage of a 
particular trade, there may be a strong tendency to anti­
competitive behaviour, especially where self-imposed 
restrictions impose barriers to entry or make it difficult for 
consumers to exercise informed choicesHO. This argument can 

also be made about the operation of self-regulation within the 
professions.
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Cranston suggests that self-regulation, to be successful, needs 
to be linked to the commercial interests of individual 
companies. Should self-regulation impinge on profits, many 
will ignore itHl.

Finally, Humble believes that self-regulatory codes are in the 
ever present danger of a 'Catch 22' situation. Immediate, 100 
per cent observance of a code probably means the standard has 
been set too low and the code is therefore open to criticism as 
worthless. If the provisions are demanding and set at the 
standard of the best there will inevitably be failures and the 
code is again open to the criticism that it is 
ineffective^^^. However, to be fair, these are criticisms 

which can sometimes be levelled at legal provisions.

So what all this amounts to is that self-regulation, like law, 
has its strengths and limitations. This is why Sir Gordon 
Borrie in his 1982 annual report weighed up the respective 
merits of legislation and self-regulation in terms of "horses 
for courses"113. There does not have to be a stark choice 

between law and self-regulation. As the NCC has noted:

"There are many stopping-points along the broad spectrum 
between completely unilateral self-regulation and 
precise, specific statutory control

(f) The Home Improvements Sector

The background to present discussion of the concept of a 
general duty to trade fairly lies in the work of the OFT in the 
field of home improvements. As a result of their work the OFT 
issued, in 1982, 'Home Improvements; A discussion paper', which 
examined the problems faced by consumers and the remedies open 
to them. The paper plots the enormous growth in the home 
improvement sector and the corresponding growth in the 
complaints received by trading standards departments and 
citizens' advice bureauxUS. Although the precise size of 

the home improvements market is difficult to assess, the value 
of output by contractors in 1979, alone, was in excess of 
E3,300 millionllG,
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The problems arising in this field are varied, ranging from 
high-pressure sales techniques to companies going into 
liquidation and leaving jobs half done or worthless guarantees 
given on completed jobs which cannot be enforcedH^. This is 

borne out by the fact that in 1986 the biggest single category 
of bankruptcies in England and Wales was constructionllS, 

The work of the OFT in relation to consumer complaints 
generally shows that building work was a sector in which 
consumer dissatisfaction was particularly highlit.

In addition, the evidence from local consumer advice agencies 
showed that householders contracting for home improvements were 
widely subject to unfair practices including shoddy 
workmanship, poor service and sub-standard materials^^O^

As far as legal controls are concerned, the OFT noted that 
existing legislation provided some help, notably the Sale of 

Goods Act 1979 and the Unfair Contract Terms Act 1977 121. 

And the paper anticipated the passage of what was to become the 
Supply of Goods and Services Act 1982122. The latter's 

significance was that it codified implied rights of common law 
in respect of work and materials contracts and contracts for 
pure services along the lines recommended by the Law 
Commissionl23 and the National Consumer Council. In respect 

of the materials element in such contracts, consumers were 
brought into line with the rights enjoyed under the Sale of 
Goods Act as to title, description, merchantable quality and 
fitness for purpose and sale by samplel24. As far as 

services are concerned, the Act codifies the implied rights as 
to quality of service, time and pricel25.

The discussion paper also noted the provision in Section 75 of 
the Consumer Credit Act 1974 which, in certain circumstances, 
makes a credit grantor equally liable with the trader for any 
misrepresentation or breach of contractl26.

Whilst recognising a civil action using the county court small 
claims procedure was possible, the OFT expressed the view that 
it is in the interests of consumers to have an alternative form
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What the OFT suggested was a statutory duty on all traders to 
trade fairly with codes providing the detailed meaning of what 
such a duty specifically required.134 such a general duty 
would operate as an umbrella and:

"... it would be possible to incorporate particular 
requirements into new-style codes of practice which would 
represent the standards envisaged in the general duty to 

trade fairly. This would include such matters as 
cancellation rights, identification of salesmen, high- 
pressure selling, quotations and estimates, completion 
dates and guarantee protection schemes and would apply to 
all traders in the field irrespective of their membership 
or non-membership of trade associations".135

Such a duty would be operated by making use of a procedure 
comparable to that provided by Part III of the Fair Trading Act 
1973.136

As we saw in Chapter One, under Part III the DGFT can seek 
injunctive relief in respect of traders who persistently breach 
civil or criminal lawl37. This procedure could be extended 

to allow the DGFT to seek court orders or undertakings in lieu 
of court orders, for persistently following a course of conduct 
in breach of the general duty. The onus would be on the trader 
to establish that the interests of consumers were being 
satisfactorily protected in some other way.

In June 1983, the OFT issued a report following the 
consultations on the discussion paper of the previous
year138 The report revealed that the proposal to enact a
general duty to trade fairly in relation to the home 
improvements sector had been the subject of much comment with 
many respondents being attracted to the concept. They 
considered that it would provide an adaptable method of 
establishing satisfactory trading standards without the 
inflexibility inherent in legislation for dealing with specific 
abusesl39.
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Quite a number of those who had responded to the consultation 
document commented that the concept of a general duty to trade 
fairly would have a wider application than just the home 
improvements sector^^O, This was welcomed by the OFT who 

were concerned at the general level of consumer 
dissatisfaction^^l,

Accordingly, the OFT began a further round of consultation and 
announced its intention to prepare a further discussion paper 
dealing specifically with the concept of a general statutory 
duty to trade fairlyl42,

A discussion paper on the issue was published in 1986143. it 

began by stressing the importance of establishing a policy 
objective and stated that objective to be raising trading 
standards generally and improving the means of redress for
consumersl44.

From its considerations, the OFT concluded:

"... an approach should be considered in which the 
existing body of statute and common law could be 
supplemented by the introduction into the law relating to 
consumer transactions of a broader concept of fair 
trading drawn up in such a manner as to increase the 
likelihood of satisfactory trading behaviour and improve 
consumer's opportunity of redress."145

As the OGFT has commented:

"The UK has often been a pioneer in introducing laws to 
protect consumers but because of this we have a network 
of laws which has been built up bit by bit over many 
years. What is needed now is some kind of legal safety 
net to catch all 'rogue' practices which are still 
slipping through the mesh. The solution I have in mind 
is a basic piece of law which we have called a general 
duty to trade fairly. Under this cover-all duty, 
specific guidelines aimed at particular trades or methods



�&/

�� �����	�� ������ ����� ��� �	��������� �:�������� ���� ������ �

���� �	�����	���� ���� ���� ������! ��������! ���	�����! �	� �

���� ���� ���� ��	�� ��� �	��	%	���� ���� ����%�� ���� �����	�* �#�

��	�� ���	� ������ ���%� �"�� ������� ��� ���	�	�� �����	�� �

��������� ����������! ��� ����� ��� �����	�� ��	�� ����� ��� ���� �

����� ��� ������ ������	�� ����� ������ ��-	��	�� ������
�������	��* +0>C

��� �������� ����� ��� ������ ���	��� �!�#7)5< ���� ������ ���������!

���� ���� �������	�� ���	���	�D

8�9� #�������� ��(>� ���� ���	� ��%����� ���H���	%�� ��� ���	�	�� �

����	�� ���������� ���������� ���� ����%	�	�� �������� ���� �

����	�� �������	��� ������ ���� ���������� ��� �����	� ��������*

8�9� #�������� ��� ����������� ��� ����	�	���� �� �����	�� ����� ��� �

��� ���	�	��� ����! ������ �����	��� ���� ��������	���*

8�9� �����	���� ������ ��� ����	������� ������� ��� ��	�	�	���*

8�9� #�������� ����%	�� �� ������ ��� ������	���*

8�9� /���������� ������� ��� �'�	�� ���� ���	���	�� ������*

8�9� $���� ������� ��� ����������� ������	��� ��� ��� �����! �	� ���� �

�����-� ��� ���� ����	����! ������ ������	���� ���	� �����	�� �

�����	��*

8�9� $�� ���� ������� ��� ����-	��� ���� ���������� ��� �5�() ��	�� ���� �

����	�� ������	��� ��� ����� ���	��*

8�9� #������ ��� �������� ��� �����	�� ���	������ ��	�� �����	� �

����	�� ������	��� �	� �����	����� �!�3"#�!< ���� �"���� #�� �

����� ��� ���� ��������! �������� ��� ���� ����� ���� �������� ���

����� ������	��	���OOA*

$�� �.��	�� ���� �������� �	��������� ��� ����� �	����� ��� ���������� �

�� �������	�� ��� �� �������� ����� �������	�� �;#"� ��� ����� ����



- 108

abroad. Some of the domestic parallels we considered in 
Chapter Three in our examination of statutory codes of 
practice. In the next chapter we shall take a detailed look at 
the overseas parallels.

So what form does the OFT suggest such a general duty should 
take? Suggesting that such a duty should be a broad statutory 
duty, the OFT expresses the view that it should apply only to 
transactions between traders and consumers and not between 
traders and traders. The Discussion Paper envisages that the 
legislation would eventually apply to all sectors of trade and 
industry and that provision would be made for the general duty 
to be supported by approved codes of practice, which might 
include both industry codes and statutory codes. It is further 
suggested that it should be possible to decriminalise 
particular areas of consumer protection legislation when a 
general duty and codes are in placel^S,

The Office concluded that it would not be appropriate for 
approved codes to contain redress procedures similar to those 
which exist in the present OFT sponsored codes because these 
are voluntarily supported and financed by trade associations. 
However, the OFT wants to see trade associations continuing to 
offer conciliation and arbitration facilities as an alternative 

to the enforcement provisions envisaged under the general 
dutyl49.

The possible methods of implementation will be discussed in 
detail in Chapter Six. The OFT presents two possibilities:

(a) The obligations under a general duty would apply only to 

the extent spelt out in approved codes of practice and 
would be extended, sector to sector, as new codes come 
into existencelSO.

(b) A general duty might apply to all consumer transactions, 

whether or not approved codes were in place. This would 
leave it for the courts, over time, to develop an 
interpretation of what is required and to define the 
relationship of the duty to existing lawisi.
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Finally, the Report examines enforcement and concludes that 
this could be shared between local trading standards 
departments and the Office of Fair Trading. The suggestion is 
that the duty would work something like this. A trading 
standards officer would approach a trader failing to comply 
with a relevant code and seek an undertaking to comply. If he 
agreed, that would be an end of the matter. If, however, the 
trading standards officer was unable to obtain a satisfactory 
response, the trading standards officer would serve a formal 
notice on the trader setting out the details of the allegation 
and inviting an undertaking in response. A failure to provide 
such an undertaking would enable the trading standards officer 
to apply to the local county court for an order requiring both 
compliance with the relevant code and, possibly, redress for 
the consumer. Ultimately, of course, the sanction for breach 
of such an order would be a fine or imprisonment for contempt 
of courtl52.

In cases of general importance or where difficult questions of 
law were involved, the Director-General of Fair Trading could 
initiate the appropriate proceedingslSS. it would appear, 
however, that the OFT believes that the main operators of the 
system should be the local trading standards departments. In 
this, they would appear to be recognising one of the major 
criticisms levelled at the operation of the Director-General's 

powers under Part III of the Fair Trading Act 1973. In 
particular, it has long been the view of the trading standards 
service that the requirement to go through the DGFT to obtain 

Part III undertakings and court orders has done much to cause 
delay and reduce the effectiveness of that part of the 
Act154.

Those then are the suggestions made by the OFT. In Chapter Six 
we shall consider the practical issues relating to the 
introduction of a general duty.
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CHAPTER FIVE

TOWARDS A GENERAL DUTY; THE OVERSEAS EXPERIENCE

- 118-

(a) Introduction

In Chapter Four we noted that there were a number of overseas 
parallels to the concept of a general duty to trade fairly. 
These parallels exist in both civil law and common law 
countries. In this chapter we consider these parallels in 
order that we can see to what extent they provide help to us in 
deciding whether there should be a general duty to trade fairly 
and, if so, what form it should take.

The common law countries we shall consider are Australia, 
Canada and the United States of America. The civil law 
countries are Belgium, West Germany and Sweden.

(b) Australia

The relevant Australian legislation is contained in the Trade 
Practices Act 1974. This is Commonwealth legislation, not 
State legislation, although some individual states, such as New 
South Wales, are now enacting comparable legislation in the 
field of unfair practices, because Commonwealth legislation is 
largely limited inter-state trade. What is interesting to 

note is that until the 1970s Australian consumer protection 
legislation had consisted of ad hoc controls over a wide range 
of individual merchandising practices. This commitment to 
piecemeal responses, says Goldring and Maher, puts a premium on 
merchandising ingenuity and results in the seller, who trades 
by sharp practice, being one step ahead of the legislature^. 
Part V of the Trade Practices Act deals with consumer 
protection and Division 1 of the Part is concerned with unfair 
practices and unconscionable practices.

Section 52 of the Act provides as follows:



"(1) A corporation shall not, in trade or commerce, 
engage in conduct that is misleading or deceptive 
or is likely to mislead or deceive.

(2) Nothing in the succeeding provisions of this 
Division shall be taken as limiting by implication 
the generality of sub-Section (1)."

The general prohibition is followed by a list of specific 
prohibitions contained in Sections 53 to 65, including:

(a) false representations relating to the supply of goods or 
services;

(b) misleading employment advertisements;

(c) offering prizes, gifts, etc, with the intention of not 
providing them;

(d) misleading conduct as to the nature, manufacturing 
process, characteristics of goods or in relation to 
services;

(e) bait advertising;

(f) referral selling;

(g) accepting payment without intending to supply as ordered;

(h) misleading statements about profits and the 
practicability of home operated businesses;

(i) force, harassment, or coercion at a place of residence in 
respect of the supply to or payment by a consumer for 
goods or services;

(j) pyramid selling;

- 119-

(k) supplying goods which do not comply with consumer product 
safety standards or without disclosing required product 
information;
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(c) whether the consumer was able to understand 

any documents relating to the supply or 
possible supply of the goods or services;

(d) whether any undue influence or pressure was 

exerted on, or any unfair tactics were used 
against, the consumer or a person acting on 
behalf of the consumer by the corporation or 
a person acting on behalf of the corporation 
in relation to the supply or possible supply 
of the goods or services; and

(e) the amount for which, and the circumstances 

under which, the consumer could have acquired 
identical or equivalent goods or services 
from a person other than the corporation."

The inspiration for a specific section on unconscionable 
practices seems to have come, in part, from the existence of 
comparable legislation in some states, for example the 
Contracts Review Act 1980 of New South Wales^. This provides 

for judicial review of certain contracts and the grant of 
relief in respect of harsh, oppressive, unconscionable or 
unjust contracts. Goldring and Maher describe the Contracts 
Review Act as a determined effort to redress economic imbalance 
and to provide a measure of relief for the economically 
disadvantaged^.

As far as remedies are concerned. Part VI of the Trade 
Practices Act provides that any conduct within Division 1 
(unfair and unconscionable practices) can be the subject of 

injunctive relief and any person suffering loss as a 
consequence of such conduct can recover damages under Section 
82. A criminal prosecution can be undertaken by the Commission 
but such a prosecution must be based on one of the specifically 
defined practices and not the general duty in Section 52.

The reason for this is that it is felt that the stigma of 
criminality should not attach to conduct which cannot be 

determined in advance with a reasonable degree of certaintyg.
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One of the consequences of this is that a person may be 
acquitted of a criminal charge under Part V but because of the 
different burden of proof be held liable in civil 
proceedings^.

Injunctive relief may be granted on the application of the 
Commission, the Attorney General or any other person^. 
Except where the application is made under Section 52A relating 
to unconscionable conduct, the Court has power to order the 
disclosure of information and the publication of an appropriate 
corrective advertisement.

The majority of complaints are, however, dealt with by 
administrative action and only a relatively few cases are 
brought by the Commission before the Federal Court. The 
Commission are assisted in their resolution of complaints by 
considerable information gathering powers^.

In the year 1985-86 four cases were taken to the Federal Court, 
three of which were prosecutions and one was an application for 
injunctive relief9. Although relatively few in number, the 

cases dealt with by the Court have established a useful body of 
case law on the interpretation of Part V^O. During the same 

period 53 cases were settled by some sort of administrative 
action including undertakings by the traders concerned!!.

It is because of the importance of administrative action in 

resolving problems that the Commission is empowered under 
Section 28 of the Act to issue guidelines on the interpretation 
and application of the Trade Practices Act. Although these 
guidelines have no formal legal status they clearly have an 
important bearing on the administrative action taken by the 
Commission. This is because the guidelines set out the 
Commission's understanding of what the law requires in certain 
situations.

For example, the Trade Practices Commission has recently issued 
a general guide to the concept of unconscionable conduct as set 
out in Section 52A of the Act!2 (see Appendix B). Part One
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sets out a discussion of the law and has been the result of 
input from a large number of sources, including academics and 
the enforcement officers. Part 2 sets out a number of market 
practices which the Commission believes can lead to 
unconscionable practices. These include:

"1.

2.

Where the sales techniques, by their very nature, 
produce a disadvantage to the other party.

Where the supplier knew or ought to have known that 
the consumer did not fully understand the 
transactions.

3. Where there is no real opportunity for the weaker 
party to bargain.

4. Where a contract is extremely one-sided"13.

Part 3 then goes on to discuss the remedies for unconscionable 
conduct, both for individual litigants and for the Commission.

However, the Commission also produce guides on some of the 
specific practices which are set out in Sections 53-65.

If one takes origin marking as an example. Section 53(eb) of 
the Act provides that it shall be an offence to "make a false 

or misleading representation concerning the origin of goods".

The Commission has produced a guide for business called "The 
Trade Practices Act and Labelling the Origin of Goods"14. it 
uses this guide to make sure that traders know the Commission's 
views on the application of the Act to false and misleading 
indications of origin. If a trader is unwilling to accept the 
Commission's view and settle the matter at an administrative 
level he can force the Commission to either drop the case or 
take it to the Federal Court.

What is interesting to note is that sometimes, in the more 
specialist areas, the guideline is produced following 
consultation with trade and professional associations. For
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designed to preserve the freedom and fairness of 
competition in the market-place. Part IV deals with 
restrictive trade practices ... These provisions are 
obviously designed to protect and benefit traders and 
consumers alike -likewise Section 52. It is designed to 
protect the market-place for both traders and consumers 
alike to ensure as far as practicable that only the truth 
will be disseminated about the goods and services 
available. Traders who are affected by false statements 
have as much interest in preventing their dissemination 
as consumers. It is not surprising therefore that 
although any person can bring an action to enforce 
Section 52, most actions to date have been brought by 
traders rather than consumers".18

This accounts for the fact that over 80 per cent of actions 
under Section 52 are brought by one businessman against 
another, rather than by the Commission or by consumersl^.
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(c) Canada

In Canada the general duty experience is to be found primarily 
at a provincial level. Most of the eleven Canadian provinces 
have legislation which is, to some extent, analagous to the 
concept of a general duty to trade fairly, as we have been 
discussing it. Particularly significant are British Columbia, 

Alberta, Ontario and Quebec which are the most developed and 
populated of the Canadian provinces and, accordingly, we are 
limiting our examination to those provinces.

In all these provinces the approach is generally to make a 
combination of civil and criminal remedies available and 
private and public enforcement^O in aid of the consumer 

whenever an 'unfair' or 'unconscionable' trade practice has 
occured.

Belobaba notes that there are significant differences between 
the provincial legislation in terms of the scope of 
legislation, the range of prohibited practices, the choice and
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availability of remedies, the nature and extent of the 
administrative powers of the enforcing authority, and the 
availability and utilisation of the criminal sanction.

Nevertheless, he believes that they all reflect a general 
commitment to the idea that a substantial reform of the common 
law was a critical prerequisite for even minimally effective 
trade practices legislation^!.

Trebilcock has identified the main purpose of such legislation 
to be a combination of sanctions and procedures calculated to 

maximise the objectives of deterrence, compensation and 
efficiency22, Belobaba regards the end result as an 

integrated sanctions network in which public and private law 
enforcement streams have been recognised and tapped for their 
respective contributions to the attainment of the cited 
objectives'^. He argues that in drafting such legislation 

there are six areas of concern: understandability, reasonable 
coverage, a full range of civil remedies, effective 
administrative measures, a sensible criminal sanction and rule-
making powers24.

However, he stresses the absolute importance of a properly 
funded and adequately staffed public enforcement authority's. 

This is supported by Feltham, who has commented that, although 
private action to enforce legal rights is important, it has not 
proved adequate26 .

As far as the structure of Canadian trade practice legislation 
is concerned, the simple and non-specific prohibition is 
usually followed by examples of specific unconscionable 
practices which are deemed to fall within the general 
prohibition.

(i) British Columbia

British Columbia was the first Canadian province to enact 
comprehensive legislation to protect consumers against 
unfair and deceptive business practices, being marginally 
ahead of Ontario^T.
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undertaking to comply with the Act which may also include 
an undertaking to compensate consumers. Like the Trade 
Practices Commission in Australia, the British Columbia 
Ministry of Labour and Consumer Services issue guides on 
the operation of the Trade Practices Act. These guides 
have no formal legal status but are of significance in 
setting out the Ministry's interpretation of the law.

Breach of the Act or failure to comply with an 
undertaking, whether through the Director or the Court, 
constitutes an offence making the person concerned liable 
to prosecution. This includes not just the relevant 
corporate body but any director, officer or other person 
who authorised or acquiesced in the offence. A court 
which imposes a conviction under the Act can also make an 
order for compensation to aggrieved consumers under 
Section 25.1(1).

During 1984-85 there were three prosecutions by the 
Director, one substitute action and six assurances of 
voluntary compliance's. However, these figures do not 

reveal the fact that a number of cases are settled on a 
more informal basis and that in some cases the existence 
of the Director's powers have helped persuade traders 
that a settlement is to be preferred to formal action by 
the Director.

As well as the Director, any person can bring an action 
before the Court, whether or not that person has a 
special interest or is affected by a consumer 
transaction. As we saw, the Court can declare a contract 
unenforceable where the Act has been breached but it is 
not automatic, as it is in Australia.

- 128-

British Columbia, in common with many of the other 
provinces in Canada, has legislation requiring certain 
types of trader to be licensed, for example, motor 
dealers29. Where such a registered trader engages in

any deceptive or unconscionable practices he may have his 
licence suspended or revoked as a result.
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(ii) Alberta

In Alberta the comparable legislation is the Unfair Trade 
Practices Act 1980, although this legislation does not, 
unlike British Columbia and Ontario, contain an omnibus 
provision against all unfair or unconscionable acts or 
practices. However, the legislation uses the term 
'unfair'. Section 4(1) reads:

"For the purposes of this Act, the following are 
unfair acts or practices".

There then follows a list of practices which cover both 
unconscionable practices and misleading and deceptive 
practices. Section 4(d) which deals with the latter is 
expressed very widely to include:

"... any representation or conduct that has the 
effect, or might reasonably have the effect, of 
deceiving or misleading a consumer or potential 
consumer and, without limiting the generality of 
the foregoing, includes any representation or 
conduct of the following kinds".

What then follows is a list of twenty-one specific types 
of misleading or deceptive conduct.

Belobaba notes that the Alberta legislation is concerned 
only with unfair practices that occur prior to 
contract^®*

The Unfair Trade Practices Act is a civil statute and the 
Director of Trade Practices is enabled under Section 10 
to seek an undertaking where a trader has engaged in any 
unfair act or practice and has satisfied the Director 
that he has ceased engaging in the practice. The 
undertaking which the Director can seek is a formal 
document, which sets out the conduct which it is alleged
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Consumer organisations are empowered under Section 15 to 
seek a court order declaring that an act or practice is 
unfair and injunctive relief against a continuance of the 
conduct.

Finally, it is worth noting that, as in Australia, there 
is a system of licensing in Alberta under the Licensing 
of Trades and Businesses Act 1980.

(iii) Ontario

The Ontario legislation is less precise than that of 
British Columbia^^*

The relevant Ontario legislation is the Business 
Practices Act 1974. Section 3 provides:

"(1) No person shall engage in an unfair practice.

(2) A person who performs one act referred to in 

Section 2 shall be deemed to be engaging in 
an unfair practice."

Section 2 provides a list of specific practices which are 
prohibited as being unfair. Section 2(a) gives a list of 
14 practices which are deemed to be false, misleading or 
deceptive. Section 2(b) gives a list of eight practices 
which are deemed to be unconscionable.

However, at present, the general duty does not make it 
clear that the specific practices do not limit the 
generality of Section 3. At the time of writing a major 
review of all Ontario's consumer legislation is taking 
place. It is likely that one result of the review will 
be new legislation making it clear that the specific
provisions do not limit the general provision 36

It is interesting to note that the Business Practices Act 
goes beyond procedural notions of unconscionability to 

substantive notions in relation to situations where the
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SCHEDULE "A"

T-he Supplier, JARM/IN, M()T()RS LTD., hereby ^^rees that upon receipt of a release in 

satisfactory form from each of the individual consumers listed hereunder, the Supplier 

vviU provkle redress to each of the individiuU consuriers UstiKl hereiinder in the amount 

Identified. This amount represents what the consumers actually paid for their canopies.

Such payment to be made within 10 days of the date this Undertaking is signed,

��44��($�M> @@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@@�S.&M&&� O/O

Clint Ward......................................... $100.00

James Shamchuk............................. $500.00

Competition to each of the consumers noted above shaU constitute complete and full 

satisfaction to the consumers by the Supplier in the consumer transactions pertaining to 

the "free canopy" representations described in this Undertaking.
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