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ABSTRACT

- This study offers an analysis of the history of the Serious Fraud Office (SFO). More

specifically it aims to establish a dialogue between the operation of the SFO and its social

context. Within this broad objective it attempts to answer four questions. The first asks why

the SFO was created in 1987. The second concerns the extent to which the SFO has
expanded the scope of commercial fraud prosecution. The third relates to the degree of
correspondence between the SFO’s operation, in terms of the types of cases it prosecutes,
and 1its representation in the news media. And the fourth involves an examination of the
limits of commercial fraud prosecution after the Guinness and Blue Arrow cases. These
questions are designed to illuminate the conditions which were necessarv for the state to
mobilise its criminal justice apparatus against commercial fraud, the extent of that

mobilisation, its ideological dimensions and its fragile and contingent nature.

The study 1s based on extensive field work in the SFO, including a systematic examination

of its files. It attempts to combine this rich source of data with an analysis of the SFO as an

institution.
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THE SERIOUS FRAUD OFFICE AND WHITE-COLLAR
CRIMINOLOGICAL RESEARCH

INTRODUCTION

This study offers an analysis of the history of the Serious Fraud Office (SFO). More
specifically 1t aims to establish a dialogue between the operation of the SFO and its social
context. Within this broad objective it attempts to answer four questions. The first asks why
the SFO was created in 1987. The second concerns the extent to which the SFO has

expanded the scope of commercial fraud prosecution. The third relates to the degree of

¥

correspondence between the SFO’s operation, 1n terms of the types of cases it prosecutes,

and 1ts representation 1n the news media. And the fourth involves an examination of the
limits of commercial fraud prosecution after the Guinness and Blue Arrow cases. These
questions are designed to illuminate the conditions which were necessary for the state to
mobilise its criminal justice apparatus against commercial fraud, the extent of that

mobilisation, its ideological dimensions and its fragile and contingent nature.

As part of a wider study on the investigation, prosecution and trial of serious fraud for the
Royal Commission on Criminal Justice 1993 Michael Lewi subjected the SFO to a thorough
analysis including an examination of the disjunction between the SFO’s representation in the

news media and its real operation (Levi, 1993). There has, however, been no examination of

the type of cases prosecuted by the SFO and whether these cases represented an expansion

in commercial fraud prosecution.

This 1s an important, perhaps the most important, question concerning the SFQ. As Levi has
observed, the legitimating dimension of the SFO was central to its creation (Levi, 1995).
However, the demands of legitimacy required more than simply the establishment of a new
organisation if the SFO was to escape being portrayed as a mere cosmetic exercise like its

predecessor the Fraud Investigation Group. In addition, it would also have to realise the
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- systematic prosecution of cases of commercial fraud in the criminal courts and also secure

convictions 1n those prosecutions.

The SFO’s record of securing convictions has been the subject of intense scrutiny in the
news media. That scrutiny has challenged the SFO’s capacity to secure convictions with the
degree of frequency and efficiency expected of such a unique and ostensibly powerful
organisation. The effect of the news media’s representation of the SFO has been that it has
failed to dispel the allegation which existed before its establishment that commercial
fraudsters were immune from cniminal conviction. However, in terms of the image in which
it has been cast in the news media - that is as the police force of the City of London - it has
dispelled the perception that organisations representative of power were immune from
prosecution. This study aims to examine this assumption by a looking at three principal
issues - the number of cases the SFO has proceeded against, the type of cases it has brought
to trial and the extent to which the SFO has secured convictions in those cases. Amongst

other things, it aims to examine the extent to which the SFO has expanded the scope of

criminal justice intervention against organisations suggestive of economic power.

The nature of the expansion considered in this study has been focused on to unravel the
SFO’s image in the news media which has predominated for most, if not for all, of its
existence - that 1s of an organisation committed to bringing the City of London within the
discipline of the criminal law. One of the themes of the analysis is that the SFO’s subsequent
operation, and its role 1n society, cannot fully be understood without first examining its
origins. The discussion therefore begins with a brief examination of the organisation of
commercial fraud prior the creation of the SFO and then goes on to consider the reasons
behind its establishment. The fourth chapter aims to catalogue the type of cases the SFO has
prosecuted for the purpose of comparing its operation with its representation in the news
media. This 1s followed in the fifth chapter by a discussion of the SFO’s two most
exceptional cases - Guinness and Blue Arrow - and their effect on the subsequent écope of
commercial fraud prosecution. The aim of this discussion is to explore the events that led to
the investigation and prosecution of those particular cases and examine why they came to be
prosecuted. The final substantive chapter aims to develop the discussion in the fourth
chapter, particularly the effect of Guinness and Blue Arrow on the scope of criminal justice

intervention, by examining the way in which the SFO’s prosecution policy has changed over

the course of its history.
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AN HISTORICAL ANALYSIS OF THE SERIOUS FRAUD OFFICE

All attempts to understand white-collar cnminological phenomena begin with a theory of
society. This, the only constant of white-collar criminology, is rarely made an explicit part
of criminological research, but it is, and always has been, the most significant cause of
vanation within the discipline; informing the conceptual assumptions, empirical focus and
general analysis of the research process. The first ever dispute in white-collar criminology
between Edwin Sutherland and Paul Tappan - a dispute in which the very validity of the
discipline was questioned - was, In essence, a dispute over how society should be
understood. Tappan’s uncritical theory of the state, on the one hand, allowed him to assume
© crime as unproblematic and insist that a legalistic definition of crime should be applied.
Sutherland, on the other hand, cntically questioned the state’s monopoly on the definition of
crime and called for a broader definition which acknowledged the capacity of “persons of
high social status™ and corporations to shape the scope of the law and its enforcement
(Tappan, 1947, Sutherland, 1949 and 1983). The debate, in other words, centred on
opposing ways of theorising the state and therefore society. The immense theoretical,
analytical and empincal vanation which has since characterised white-collar criminology ‘

can ultimately be traced to differences within the way that society is theorised - since it is
this that ultimately determines what questions are asked, the data that is collected to answer

them and how that data is interpreted.

This analysis of the SFO starts with the assumption that a thorough analysis of commercial
fraud prosecution must acknowledge its relation to the historical context within which it is
situated. A complete historical analysis should also involve an examination of eight separate
but nevertheless closely associated fields of enquiry. These concern the definition of
commercial fraud, its causes, the nature of the organisations and individuals who commit it,

the téchniques, strategies and general form of its commission, the creation of laws aimed at

censuring it, the enforcement of those laws, the effects of legal censure and enforcement,

and, finally, 1ts social costs.

A failure to acknowledge either the relation of commercial fraud prosecution to its historical
context or to appreciate the significance of any one of these fields of enquiry inevitably leads

to a failure to understand the phenomena itself, and also to grasp its importance to
understanding crime and the state’s criminal justice apparatus. It has the effect of closing off

white-collar criminology as a discrete area of enquiry. One of the great failures of early
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white-collar criminological rescarch in general was the inability to appreciate the
significance of the inter-dependence of these issues. One of the great disappointments of

contemporary criminological research had been the continued resistance to acknowledge

thetr inter-dependence within discrete research projects.

Thus is reflected in how some criminologists have addressed one of the major sites of
ambiguity within white-collar criminology - the term itself (Nelken, 1994). Despite Aubert’s
call to examine rather than confront the ambiguity (Aubert, 1977) - to look, in other words,
at the process through which white-collar crime either becomes or avoids being labelled

(Becker, 1963) - many criminologists still largely assume the term as unproblematic (see for

example Croall, 1989).

Hazel Croall’s essay, Who is the White-Collar Criminal, which equates white-collar crime
with convicted occupational crimes, provides a prime illustration of how a failure to address
the full range of 1ssues relevant to white-collar criminological phenomena not only tends to
produce contrived results, but also divests white-collar crime of its broader significance
(Croall, 1989). Croall’s major thesis is that the assumption that underpins many of the more
theoretically significant studies on white-collar crime - namely that white-collar crime is
largely commuitted by people and organisations which represent power - is false and that
instead white-collar criminals are drawn from all social classes and from small and large

organisations alike. The strength of Croall’s argument lies in 1ts appearance of empirical

precision. Whereas other scholars have largely assumed that white-collar crime is committed
by people and organisations which represent power (see for example Box, 1983), Croall
appears to provide cogent evidence to the contrary by illustrating that the offenders

prosecuted under consumer protection laws tend, by-and-large, to be small traders.

Croall’s evidence, however, merely gives the illusion of precision. This is because her data,
and therefore the conclusion she draws from it, is based upon a restrictive definition of
white-collar which excludes all forms of social action other than those formally processed
and labelled as crime. Although, in doing so, she aligns herself to a trend within white-collar
criminology which has seen convicted crime fast become a central unit of classification (see
for example Wheeler, et al, 1982; and Benson and Walker, 1988), her use of convicted
crime contrives to distort her conclusion. Convicted crnime, when compared with violations

of administrative law for example, may be a relatively uncontested concept: “disarming

critics who object that white-collar crime may amount simply to corporate conduct to which
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radical cnminologists take exception™ (Levi, 1989: 88). However, it cannot be assumed as
unproblematic in the context in which Croall applies the concept. Croall claims to measure a
concept of white-collar crime which has an independent ontological reality when, in fact,
what she is measurning 1s the product of a social process - those forms of social action which
are proceeded against and which culminate in conviction. She confuses, 1n other words, a

clearly observable social effect with something which her argument suggests is

independently attributable to the form of behaviour which forms the subject of criminal

offences.

This is not to say that Croall ignores the ambiguities inherent in the definition of white-collar
crime which she uses. She does. for example, recognise the question of selective enforcement
and, as such, the existence of other similar forms of social action which, although potentially
criminal, are not formally processed as crime. Moreover, she also addresses the question of
how the criminal law is constructed. However, neither of these issues are fully explored and
are therefore prevented from unduly detracting from the one compelling interpretation of her
evidence. The effect is that the significance of these issues in terms of the social distribution
of “white-collar crime” is minimised, relieving her major contention of any uncomfortable
contradictions. Croall’s study appears precise for the simple reason that i1t fails to afford
adequate recognition to the very issues which makes white-collar crime so imprecise. And

thus, it is because of the definition of white-collar crime which she uses that her argument -

made on the back of an arbitrary definition of white-collar cmme nven with unresolved

ambiguities - 1s possible.

The failing of Croall’s study is that it is assumes that white-collar crime has a definition
beyond its context. This is symptomatic of a wider process in which, as the area has
matured, white-collar crime has been less studied because of its significance to crime and
criminal justice in general, but as an end in its own nght. Arguments become localised
within white-collar criminology. The challenge becomes not so much understanding the
subject matter but the demand to compete within a discrete dialogue that cuts across
criminology, sociology and socio-legal studies. Croall’s theory of society, her relatively
uncritical perception of large corporations and a failure to recognise the constraints of her
subject matter, but not “the reality uncovered by empirical observation”, allows her to
suspend an interrogation of the full panoply of questions which should be asked in white-

collar criminological research (Croall, 1989: 158).



The Serious Fraud Office and White-Collar Criminological Research 6

Thus closed approach to studying white-collar criminological phenomena has led
criminologists, sociologists and scholars writing within the socio-legal tradition to discuss
white-collar criminological phenomena in ways which assume the current institutional
framework, rather than question it. The principal questions have become how best to enforce
the law and organise regulation, rather than why these measures and definitions are used in
the first place (see for example, Braithwaite and Grabosky, 1993). The institutions of white-
collar cnme control themselves are allowed to provide convenient answers to questions
which, in their absence, would otherwise require analysis. They are permitted to dictate what
white-collar cime is and how 1t will be sanctioned, how much punishment is appropriate and

what emotions can be expressed, who is entitled to punish and wherein lies their authority to

do so. As a consequence, more taxing questions which challenge the very basis of these

accepted faiths no longer arise (Garland, 1990).

This study attempts to avoid this parochial approach and aims to question the SFO as
institution by examining its origins and its operation in their historical context. It asks why,
and to what extent, the cniminal law was mobilised against commercial fraud. It aims to

-

develop some of Levi’s observations on commercial fraud by applying Carson’s historical

approach to studying the enforcement of the early Factory Acts (Levi, 1987, 1993 and 1995;
Carson, 1980). Where possible it attempts to acknowledge the full range of questions which
must be addressed to fully understand white-collar criminological phenomena. However, a
thorough and sustained examination of these questions was necessarily limited by the

methodological restraints encountered in the field work.

THE FIELDWORK

White-collar crminological phenomena - the creation of the laws relevant to the definition

white-collar crimes, the crimes themselves and their enforcement - tend to exaggerate the
methodological problems generally involved in criminological research. The singlé most
important problem in this enquiry proved to be obtaining access to data. This was
fundamental 1n determining the objects of this enquiry.

When the original terms of this project were first devised in March 1992 it was not intended
to be an historical study. Serious fraud prosecution had once again become an issue of
relative political importance. March was the month following the end of the Blue Arrow
trial, which had seen eight of the onginal defendants acquitted on the direction of the trial
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judge, and the collapse of the second Guinness case. These cases had inspired an immense
amount of criticism in the news media relating to a variety of aspects of the SFO’s
operation. Amongst others things, it was accused of an over-zealous use of its section 2
powers, a pronounced tendency to arrest defendants for charge under the scrutiny of the
news media when a summons could have readily been served, preferring indictments which
produced unacceptably long trials and generally proceeding against defendants in an

oppressive manner. Against the context of these criticisms two broad lines of enquiry seemed

ideal subjects for analysis.

The first concerned the extent to which these criticisms were reflected in the SFO’s general
operation and the degree of correspondence between the ‘reality’ of the SFO’s operation and
that of the police, Crown Prosecution Service (CPS) and the courts in the context of more
‘conventional’ crime. This seemed a valuable object of enquiry for two reasons. Firstly, it
offered an opportunity to examine the differences between the control of white-collar crime
and conventional crime. Although this has been a central 1ssue in white-collar criminological
research since Sutherland delivered his land-mark address to the American Sociological
Association in 1949 with some notable exceptions (see for example Pearce and Toombs,
1992) it had ceased to become the principal subject of white-collar criminological enquiry -
even though, ironically, the subject of white-collar crime was becoming a more popular
object of study. Secondly, it provided an opportunity to examine why the news media had
characterised the SFO as a fundamentally coercive organisation given that such a

charactenisation was only ever applied to discrete aspects of conventional policing and

prosecution.

The second broad line of enquiry concerned the role of the judiciary in serious fraud trials. A

brief review of the news media’s reports on past SFO cases suggested that the judiciary had
played a central role in securing the acquittal of defendants either in the form of directed

acquittals or as a result of appeals to the Court of Appeal. There seemed to be the possibility
that the judiciary through its interpretation of ambiguous rules of evidence (see McBamett,
1981) had been responsible for limiting the scope and extent of criminal justice intervention

against white-collar criminals.

With these two ideas in mind I wrote to the SFO asking to read the trial transcript it had in

its possession and to interview its staff. Fortunately, my application for access coincided
with a deliberate policy within the SFO to open itself up more to the outside world and my
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request for entry into the organisation was accepted. This was clearly a turning point in the
research. The project would have needed to have been either radically revised or abandoned
if entry had been refused. It did not, however, prove to provide the access necessary to
pursue the lines of enquiry I had originally identified. The length of sertous fraud tnals
meant that it would not be possible to read all the SFO’s cases. However, even reading the
transcripts of proceedings of a representative selection of its cases proved to be impossible
since the SFO only possessed transcripts of a small proportion of the cases it had brought to
trial. A second and more important problem concerned my request to interview the SFO’s

staff. Although George Staple, the then Director of the SFO, had agreed in principle to allow

me to interview lawyers at the SFO he predictably wanted a list of the questions I intended
to ask so that he could determine whether or not they accorded with the legal restrictions
dictating the type of information that could be communicated. This was inimical to the semi-
structured interview schedule which I anticipated would be necessary to obtain the
information required. It was not, however, an immediate problem since the questions I hoped

to ask would have to relate to specific cases and it was therefore important first to gain an

understanding of those cases.

The next nine months at the SFO were spent reading extracts of the transcripts of the first,
second and third Guinness trials, the Barlow Clowes case and the Blue Arrow trial. This
proved useful to gaining a background to the cases, but the objective of linking acquittals to
the role of the trial judge proved far too ambitious. The transcripts were far too long to
review an adequate sample of trials. More importantly, it proved difficult to find adequate
comparisons in conventional criminal trials which would provide the control necessary to

assess the judiciary’s role in facilitating the acquittals of serious fraud defendants.

The second limb of my enquiry - interviews with SFO staff - seemed to be the only valuable
avenue of acquiring meaningful information. This, however, involved a number of problems.
In the first instance, some of the SFO’s staff scemed to have a selective reluctance to sharing
even the most basic information. A good example of this was the explanation given by a
senior lawyer who was closely involved in the Blue Arrow case concerning why the case had
been isolated for criminal investigation. He told me that the case had been accepted for
investigation after Barbara Mills had agreed with the DTT’s provisional view that its
investigation into the Blue Arrow rights issue had found evidence of suspected criminal

offences.! Further questioning aimed at encouraging him to elaborate proved unproductive.

This did not conclusively demonstrate that the answer given was incomplete. It might have
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been the case that there were no other considerations involved in either the DTI’s referral or
the SFO’s acceptance of the case and that the decisions were simple technical matters based
on the legal menits of the case alone. This, however, is unlikely given the data contained in
the following study which illustrates that political considerations often inform the decision to
process a case through the cnnminal justice system. Alternatively, the lawyer might have been
unaware of any extra-legal considerations or that he was keen to stress that his involvement
in the case was warranted by both the suspicion of the DTT and the approval of the Director.
Whatever the reasons, exchanges such as this were a cause of some despair. More generally,
I had had the opportunity to listen to tapes of previous interviews between SFO staff and
journalists. Some related to specific cases but the information communicated tended to be
confined to an account of the evidence at trial. What was more common, however, was for
the SFO’s staff to decline to answer questions on specific cases. This policy did not seem to
be strictlv followed, but it was a device which was commonly invoked in relation to ongoing
cases and where the relevant member of staff did not want to be drawn into a discussion on a
particular case either, for example, to avoid causing embarrassment to the organisation or to
avoid upsetting individuals or organisations involved in the case in question. This, however,

did not constitute a fundamental obstruction to acquiring the necessary information, but it

nevertheless suggested that I would encounter profound problems in obtaining accurate

answers to ‘case-specific’ information.

As the options for obtaining reliable but valuable information began to recede I was offered
a contract of employment in the Press and Information Office to compile an historical record
of all the SFO’s cases. This proved to be another significant tuming point in my research. It
placed me on the ninth floor of EIm House, the SFO’s headquarters, where all the SFO’s
most senior staff, including the Director, were based. I was employed on the basis that I was
an active PhD student who was writing a thesis on the history of the office. When asking me
whether I would compile the record, Georgina Yates (the then head of Press and
Information), who had discussed the matter earlier with Jenny Rowe (the then head of
personnel and finance) persuaded me that it would both help them and further my own
research goals. To this I replied that it would be ‘beautifully symbiotic’, and she agreed.
From the outset there was a clear understanding that I could use any data gathered during
my work at the SFO in my thesis. When, for example, I was nearing the end of my
employment with the SFO, George Staple asked me whether I had at last obtained sufficient
information to write up. It was only after I had left the SFO (after an article on the SFO in
The Lawyer reported that I eventually hoped to write a book on the Office) that James
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O'Donnoghue (the incumbent head of Press of Information) passed on a message to me from
Bnan Steiner (the incumbent head of Personnel) that if I was intending to publish a book
based upon the information I had acquired at the SFO then I should provide the relevant
staff at the Office with the opportunity to see it before publication. Significantly, the

question of my thesis was not raised. In fact, on the basis of the optimistic projected time for

completion that I had given James O'Donnoghue, he and Brian would have been operating
under the impression that I had already been awarded my PhD (provided everything had

gone well of course).

As an immediate avenue into exploring the SFO’s cases, however, the historical record
initially proved to be of little value. The information I was employed to put on the record -
such as trial dates and the outcome of cases - was relatively technical and inadequate to
form the basis of further enquiry. It did, however, enable me to talk to the lawyers who
frequently came into the Office on an informal basis, but even this was less fruitful than I
had hoped since it soon became apparent that lawyers tended to give relatively anodyne

answers to questions which were meant to elicit the politics of the SFO’s operation.

The benefit of the record to my research was not simply that it afforded me access to a wide
range of information, but it allowed me to pursue a line of enquiry which I had begun to

identify as highly significant: namely that, contrary to the impression given in the news

media, the SFO’s cases rarely involved either large public companies or financial institutions
located in the City of London. To this effect, I was given complete access to the SFO’s
‘dead file’ store which formed the basis of my analysis of the cases in the fourth, fifth and

sixth chapters.

The quantitative analysis of the SFO’s cases was primarily based on cases statements,

statements of the evidence, police reports, accounts reports, briefs to counsel, accountants
analyses, reports compiled in pursuance of Department of Trade and Industry enquiries,
reports produced by self-regulatory organisations, briefs to counsel, news paper cuttings and

information from Companies House.

The qualitative analysis in the fifth and six chapters should be read with a degree of caution.
Since it is primarily based upon the SFQ’s files it is dependent on what 1s written down and

how decisions are recorded. Some of the SFO’s files were in a state of disorder. Not every

decision was recorded, there was immense variation in the degree of detailed explanation on
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the crucial decisions of accepting a case for investigation, charging and proceeding with a

prosecution. It also appeared that not all documents had been placed in the ‘dead file’ store.

It may have been valuable to have complemented the analysis of the files with interviews
with SFO’s staff. The precise value of this, however, is questionable given the reasons
explained above. In the event, however, the fieldwork was constrained by the time taken to
read through the SFO’s files and isolate information-rich records and by financial resources.
My day-to-day contact with SFO staff, however, did give me a broader sense of how the
SFO’s operation had changed over time in response to specific events. In particular, it gave
me an insight into how the decision-making process within the SFO during the period of my
fieldwork had been shaped by its previous operation and how this had been characterised in

the news media, Parliament and, possibly, Government (although I never found any direct

evidence to this effect).

A second note of caution concemns the reconstruction of specific cases. The fact that not all

information was recorded means that my reconstruction of events 1s necessarily incomplete.

oy

Exchanges may have been made which were not recorded which put a different emphasis on

a particular aspect of the decision-making process - tending to distort the analysis.

The constraints of time also meant that certain fundamental aspects of commercial fraud
prosecution were not fully explored. A truly comprehensive analysis of the SFO would have
required the following - a systematic analysis of the types of cases prosecuted before the
creation of the SFO, an examination of the relationship between development of the

economy and the apparent rise in commercial fraud, and finally an account of the historical

dynamics of definition - how problematic commercial events come to be defined as fraud and

how this changes over time.

Nonetheless, having worked in the SFO and established a rapport with its staff, I was given

privileged access to information which made possible the construction of an empirically rich

analysis of the SFO.

! Personal communication (undated).



COMMERCIAL FRAUD PROSECUTION BEFORE THE
ESTABLISHMENT OF THE SERIOUS FRAUD OFFICE

INTRODUCTION

To understand the SFO we need first to understand its ongins. The SFO cannot, as some
writers have assumed (see, for example, Weait, 19935), be divorced from possibly the most
significant and remarkable trend in commercial regulation dunng the 1930's: namely, the
concerted attempt - orchestrated from within Central Government - to exploit the criminal
law as a more central means of controlling the organisation, exchange and transfer of .
financial capital. The process was especially remarkable given its timing. After decades of
neglect by the Department of Trade the principal institutions of criminal justice and, more
importantly, Central Government (which had not instituted a major reform in the area since
the 1940s) now vigorously promoted criminal justice as a medium of commercial
regulation. Paradoxically this development took place at the same time as the Government
was embarking upon a programme to remove, rather than impose, legal constraints on
business. The pace of change as well as its substance added to the sense of dramatic
transformation. In little under a decade, a wide-ranging series of reforms (which included
changes to the laws of evidence and procedure as well as to the organisation of commercial
fraud prosecution) had been introduced, culminating in 1988 with the creation of the SFO, a

wholly new and independent organisation that was designed to co-ordinate the prosecution

of the largest, most complex and politically sensitive cases of commercial fraud.

According to Barbara Mills (a former Director of the SFO) the SFO had been established as
a ‘flagship organisation’ which would at once vividly encapsulate the changes that were
taking place, and manifest the state's commitment to the prosecution of commercial fraud

(SFO/IC2, 1992). As such, the expectations placed upon the SFO were high. As a flagship

organisation it would not only be required to command a high public profile, it would also
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have to demonstrate that where large-scale commercial fraud was publicly suspected, ‘it was
being seriously mnvestigated, and that when cases had been investigated there was a strong
prospect that they would lead to convictions in the criminal courts (Levi, 1993b).! To this
latter effect, the SFO has never truly met the expectations of the politicians and civil
servants who engineered its creation. Although, as of April 19935, just over sixty two per
cent of the defendants that it brought to trial had been convicted (SFO, 1995), its image as
an effective prosecution agency has been marred by a series of well-documented failures to
prevent some of its more prominent defendants from being acquitted. The failure of the SFO
as a flagship organisation has not, however, resigned it to obscurity. On the contrary, it has
attracted, and continues to attract extensive coverage in the news media, far greater than

that given to any of the other reforms that have been implemented.

There are many reasons for the news media’s enduring fascination with the Serious Fraud
Office - too many for any form of serious analysis at this stage of the discussion. As the
argument unfolds, however, it will become apparent that it owes much to its involvement in
the prosecutions that emerged from the Department of Trade and Industry's investigations
into Guinness’s take-over of Distillers in 1986 and the ill-fated Blue Arrow rights-issue of «
1987. These prosecutions were central in projecting the SFO to the forefront of public
debate. They served to capture the imagination of news journalists, define the SFO’s
subsequent coverage and helped to ensure that 1t would rarely again be free to operate in the
absence of close and often critical media scrutiny, a position 1t had largely enjoyed before
the cases had completed their course through the courts. As a consequence of this, the SFO
has, despite its failures, become the most potent symbol of the state’s attempt to promote
criminal justice intervention as a means of commercial regulation. Moreover, because its
coverage in the news media has greatly exceeded that given to any of the other measures
that were introduced, it has tended to overshadow them, and has come to singularly embody
the reforms undertaken in the 1980’s. In the process i1t has assumed a degree of significance
well beyond the small number of prosecutions that 1t has brought to trial which as of April

1995 stood at just one hundred and thirty nine (SFO, 1995). Thuis, however, should not
obscure the fact that it was but one of a senes of reforms, stretching back to the early
1980's, which, in many important respects, were just as much a part of the state's attempt to

promote criminal justice intervention as a means of commercial regulation.

Some of these other measures, such as the transfer for trial mechanism, were explicitly



The SFO: A Political History 14

introduced to complement the investigative and prosecution functions of the SFO and,
without them, its capacity to process cases through the criminal courts would have been
substantially reduced. Not every reform, however, was introduced with the sole purpose of
servicing the operation of the SFO. Many others, such as section 8 of the Police and
Crniminal Evidence Act 1984 and sections 23 and 24 of the Criminal Justice Act 1988, also
had the effect of enhancing the power of the existing agencies of criminal justice to
investigate and prosecute cases of commercial fraud. Others still, like the creation of ad hoc
Fraud Investigation Groups in 1981, and their institution on a more formal basis in 19835,
were independent of the SFO and had no direct bearing on its operation. Taken in their
entirety 1t 1s possible to divide the reforms‘ into four distinct categories. First, a
rationalisation of the existing organisational framework of commercial fraud investigation
and prosecution was undertaken, which was designed to optimise the proportion of cases
that were prosecuted and liable to end with a conviction. Second, changes were made to the
professionally administered regulatory apparatus and to the state's bureaucratic machinery
responsible for commercial and financial regulation. These were intended to facilitate
effective criminal justice intervention. Third, reforms to the evidential and procedural rules
that governed the investigation and prosecution of commercial fraud were introduced which
were intended to expedite the course of cases through the criminal justice process. Lastly,

and perhaps most significantly, increased resources were made available to realise the

potential of the measures that had been implemented.

Although these measures seemed to be designed to increase the emphasis placed on criminal
justice as a means of commercial regulation, it 1s important not to overstate their extent.
They were clearly not intended to radically transform the entire apparatus of regulation
from a largely administrative-based system to one primanly organised around criminal
justice control. This would have demanded a far more fundamental revision. More
specifically it would have required both a radical extension in the scope of the criminal law
and the development of a far more substantial institutional edifice to enforce it. New
criminal offences were created, but these generally tended to be narrowly defined measures
which were either aimed at outlawing specific forms of commercial behaviour or had the
effect of making a relatively minor extension to the scope of criminal liability.? Although the
re-invigoration of existing offences, such as conspiracy to defraud,’ was arguably
equivalent in 1ts extension of criminal liability, the combined effect of both of these

developments was still insufficient to extend the ambit of criminal liability so that the entire
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scope of commercial regulation could be brought undcr the direct supervision of the state’s
crnminal justice apparatus. The primary responsibility for regulating the financial service
industry, for instance, was vested in the regulatory apparatus introduced by the Financial
Services Act of 1986 (FSA). The Act made provisions for self-regulatory organisations
(SRO’s), such as the Life Assurance and Unit Trust Regulatory Organisation (LAUTRO),
and recognised investment exchanges (RIE), such as the Stock Exchange. These
organisations and institutions were, under the guidance of the Secunties and Investment
Board (SIB), made primanly responsible for devising, monitoring and enforcing rules of
practice and membership.* Although this administrative framework of rules was

underpinned by the criminal law,’ the regulation of financial institutions as a whole

nevertheless remained firmly administrative in character.®

The overriding emphasis on administrative control of commercial regulation is not,
however, to suggest that the reform process was merely a cosmetic exercise aimed at
providing symbolic testimony to the universal application of the state's law-and-order
agenda.” The reform process, and the formation of the SFO in particular, did have symbolic
dimensions, and the criminal justice machinery that was eventually installed did serve to *
impose fundamental structural limitations on the scope of criminal justice intervention. But
the measures that were undertaken nevertheless had some substance. They might not have
extended the jurisdiction of criminal justice into every sphere of finance and commerce, but
they did provide the state's criminal justice apparatus with the capacity to expand the ambat

of criminal justice intervention in practice and, in this respect, marked a unique juncture in

the historical relationship between the state's cmminal justice machinery and commercial

regulation.

Criminal justice had historically been confined to the margins of commercial regulation. It
was neither oriented nor sufficiently equipped to support the systematic investigation and
prosecution of commercial fraud. In the 195 Os, for example, there was only one lawyer
within the Director of Public Prosecutions’ Office who worked full-time on the prosecution
of all the major frauds in London.® Although the resources allocated to commercial fraud
prosecution gradually increased over the years (Levi, 1987)<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>