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ABSTRACT 

This study offers an analysis of the history of the Serious Fraud Office (SFO). More 

specificafly it aims to establish a dialogue between the operation of the SFO and its social 
context. Within this broad objective it attempts to answer four questions. The first asks why 
the SFO was created in 1987. The second concerns the extent to which the SFO has 

expanded the scope of commercial fraud prosecution. The third relates to the degree of 
correspondence between the SFO's operation, in terms of the types of cases it prosecutes, 

and its representation in the news media. And the fourth involves an examination of the 
limits of commercial fraud prosecution after the Guinness and Blue Arrow cases. These 

questions are designed to illuminate the conditions which were necessary for the state to 

mobilise its crimýinal justice apparatus against commercial fraud, the extent of that 

mobilisation, its ideological dimensions and its fragile and contingent nature. 

The study is based on extensive field work in the SFO, including a systematic examination 

of its files. It attempts to combine this rich source of data -Mth an analysis of the SFO as an 
institution. 
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TBE SERIOUS FRAUD OFFICE AND WHITE-COLLAR 

CRIMMOLOGICAL RESEARCH 

INTRODUCTION 

This study offers an analysis of the history of the Serious Fraud Office (SFO). More 

specifically it aims to establish a dialogue between the operation of the SFO and its social 

context. Within this broad objective it attempts to answer four questions. The first asks why 
the SFO was created in 1987. The second concerns the extent to which the SFO has 

expanded the scope of commercial fraud prosecution. The third relates to the degree of 

correspondence between the SFO's operation, in terms of the types of cases it prosecutes, - 
and its representation in the news media. And the fourth involves an examination of the 
limits of commercial fraud prosecution after the Guinness and Blue Arrow cases. These 

questions are designed to illuminate the conditions which were necessary for the state to 

mobilise its criminal justice apparatus against commercial fraud, the extent of that 

mobilisation, its ideological dimensions and its fragile and contingent nature. 

As part of a wider study on the investigation, prosecution and trial of serious fraud for the 

Royal Commission on Criminal Justice 1993 Michael Levi subjected the SFO to a thorough 

analysis including an examination of the disjunction between the SFO's representation in the 

news media and its real operation (Levi, 1993). Ilere has, however, been no examination of 

the type of cases prosecuted by the SFO and whether these cases represented an expansion 

in commercial fraud prosecution. 

This is an important, perhaps the most important, question concerning the SFO. As Levi has 

observed, the legitimating dimension of the SFO was central to its creation (Levi, 1995). 
However, the demands of legitimacy required more d= simply the establislunent of a new 
organisation if the SFO was to escape being portrayed as a mere cosmetic exercise like its 

predecessor the Fraud Investigation Group. In addition, it would also have to realise the 
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systematic prosecution of cases of commercial fraud in the criminal courts and also secure 
convictions in those prosecutions. 

The SFO's record of securing convictions has been the subject of intense scrutiny in the 

news media. That scrutiny has challenged the SFO*s capacity to secure convictions with the 
degree of frequency and efficiency expected of such a unique and ostensibly powerful 

organisation. The cffect of the news media's representation of the SFO has been that it has 
failed to dispel the allegation which existed before its establishment that commercial 
fraudsters were immune from criminal conviction. However, in terms of the image in which 
it has been cast in the news media - that is as the police force of the City of London - it has 

dispelled the perception that organisations representative of power were immune from 

prosecution. This study aims to examine this assumption by a looking at three principal 
issues - the number of cases the SFO has proceeded against, the type of cases it has brought 

to trial and the extent to which the SFO has secured convictions in those cases. Amongst 

other things, it aims to examine the extent to which the SFO has expanded the scope of 

criminal justice intervention against organisations suggestive of economic power. 

Ile nature of the expansion considered in this study has been focused on to unravel the 
SFO's image in the news media which has predominated for most, if not for all, of its 

existence - that is of an organisation committed to bringing the City of London within the 
discipline of the criminal law. One of the themes of the analysis is that the SFO's subsequent 

operation, and its role in society, cannot fully be understood without first examining its 

origins. The discussion therefore begins with a brief examination of the organisation of 

commercial fraud prior the creation of the SFO and then goes on to consider the reasons 
behind its establishment. The fourth chapter aims to catalogue the type of cases the SFO has 

prosecuted for the purpose of comparing its operation with its representation in the news 
media. This is followed in the fifth chapter by a discussion of the SFO's two most 

exceptional cases - Guinness and Blue Arrow - and their effect on the subsequent scope of 

commercial fraud prosecution. The aim of this discussion is to explore the events that led to 

the investigation and prosecution of those particular cases and examine why they came to be 

prosecuted. The final substantive chapter aims to develop the discussion in the fourth 

chapter, particularly the effect of Guinness and Blue Arrow on the scope of criminal justice 

intervention, by examining the way in which the SFO's prosecution policy has changed over 
the course of its history. 
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AN HISTORICAL ANALYSIS OF THE SERIOUS FRAUD OFFICE 

All attempts to understand white-collar criminological phenomena begin with a theory of 

society. This, the only constant of white-collar criminology, is rarely made an explicit part 
of criminological research, but it is, and always has been, the most significant cause of 

variation within the discipline; informing the conceptual assumptions, empirical focus and 

general analysis of the research process. The first ever dispute in white-collar criminology 
between Edwin Sutherland and Paul Tappan -a dispute in which the very validity of the 
discipline was questioned - was, in essence, a dispute over how society should be 

understood. Tappan's uncritical theory of the state, on the one hand, allowed him to assume 

crime as unproblematic and insist that a legalistic definition of crime should be applied. 
Sutherland, on the other hand, critically questioned the state's monopoly on the defuiition of 

crime and called for a broader definition which acknowledged the capacity of "persons of 
high social status" and corporations to shape the scope of the law and its enforcement 
(Tappan, 1947; Sutherland, 1949 and 1983). The debate, in other words, centred on 

opposing ways of theorising the state and therefore society. The immense theoretical, 

analytical and empirical variation which has since characterised white-collar criminology 

can ultimately be traced to differences within the way that society is theorised - since it is 

this that ultimately determines what questions are asked, the data that is collected to answer 

them and how that data is interpreted. 

This analysis of the SFO starts with the assumption that a thorough analysis of commercial 
fraud prosecution must acknowledge its relation to the historical context within which it is 

situated. A complete historical analysis should also involve an examination of eight separate 

but nevertheless closely associated fields of enquiry. These concern the definition of 

commercial fraud, its causes, the nature of the organisations and individuals who commit it, 

the techniques, strategies and general form of its commission, the creation of laws aimed at 

censuring it, the enforcement of those laws, the effects of legal censure and enforcement, 

and, finally, its social costs. 

A failure to acknowledge either the relation of commercial fraud prosecution to its historical 

context or to appreciate the significance of any one of these fields of enquiry inevitably leads 

to a failure to understand the phenomena itsel& and also to grasp its importance to 

understanding crime and the state's criminal justice apparatus. It has the effect of closing off 
white-collar criminology as a discrete area of enquiry. One of the great failures of early 
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white-collar criminological research in general was the inability to appreciate the 

significance of the inter-dependence of these issues. One of the great disappointments of 
contemporary criminological research had been the continued resistance to acknowledge 
their inter-dependence within discrete research projects. 

This is reflected in how some criminologists have addressed one of the major sites of 

ambiguity within white-collar criminology - the term itself (Nelken, 1994). Despite Aubert's 

call to examme rather than confront the ambiguity (Aubert, 1977) - to look, in other words, 

at the process through which white-collar crime either becomes or avoids being labelled 

(Becker, 1963) - many criminologists still largely assume the term as unproblematic (see for 

example Croall, 1989). 

Hazel Croall's essay, no is the nife-Collar Criminal, which equates white-collar crime 

with convicted occupational crimes, provides a prime illustration of how a failure to address 

the full range of issues relevant to white-collar criminological phenomena not only tends to 

produce contrived results, but also divests white-collar crime of its broader significance 

(Croall, 1989). Croall's major thesis is that the assumption that underpins many of the more, 

theoretically significant studies on white-collar crime - namely that white-collar crime is 

largely committed by people and organisations which represent power - is false and that 

instead white-collar criminals are drawn from all social classes and from small and large 

organisations alike. The strength of Croall's argument lies in its appearance of empirical 

precision. Whereas other scholars have largely assumed that . %, hite-collar crime is committed 
by people and organisations which represent power (see for example Box, 1983), Croall 

appears to provide cogent evidence to the contrary by illustrating that the offenders 

prosecuted under consumer protection laws tend, by-and-large, to be small traders. 

Croall's evidence, however, merely gives the illusion of precision. This is because her data, 

and therefore the conclusion she draws from it, is based upon a restrictive definition of 

white-collar which excludes all forms of social action other than those formally processed 

and labelled as crime. Although, in doing so, she aligns herself to a trend within white-collar 

criminology which has seen convicted crime fast become a central unit of classification (see 

for example Wheeler, el al, 1982, and Benson and Walker, 1988), her use of convicted 

crime contrives to distort her conclusion. Convicted crime, when compared with violations 

of administrative law for example, may be a relatively uncontested concept: "disarming 

critics who object that white-collar crime may amount simply to corporate conduct to which 
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radical criminologists take exception" (Levi, 1989: 88). However, it cannot be assumed as 

unproblematic in the context in which Croall applies the concept. Croall claims to measure a 

concept of white-collar crime which has an independent ontological reality when, in fact, 

what she is measuring is the product of a social process - those forms of social action which 

are proceeded against and which culminate in conviction. She confuses, in other words, a 

clearly observable social effect with something which her argument suggests is 

independently attributable to the form of behaviour which forms the subject of criminal 

offences. 

This is not to say that Croall ignores the ambiguities inherent in the definition of white-collar 

crime which she uses. She does. for example, recognise the question of selective enforcement 

and, as such, the existence of other similar forms of social action which, although potentially 

crimýinal, are not formally processed as crime. Moreover, she also addresses the question of 

how the criminal law is constructed. However, neither of these issues are fully explored and 

are therefore prevented from unduly detracting from the one compelling interpretation of her 

evidence. The effect is that the significance of these issues in terms of the social distribution 

of "white-collar crime" is minimised, relieving her major contention of any uncomfortable 

contradictions. Croall's study appears precise for the simple reason that it fails to afford 

adequate recognition to the very issues which makes white-collar crime so imprecise. And 

thus, it is because of the definition of white-collar crime which she uses that her argument - 

made on the back of an arbitrary definition of white-collar crime riven with unresolved 

ambiguities - is possible. 

'Me failing of Croall's study is that it is assumes that white-collar crime has a definition 

beyond its context. This is symptomatic of a wider process in which, as the area has 

matured, white-collar crime has been less studied because of its significance to crime and 

criminal justice in general, but as an end in its own right. Arguments become localised 

within white-collar criminology. The challenge becomes not so much understanding the 

subject matter but the demand to compete within a discrete dialogue that cuts across 

crirnýnology, sociology and socio-legal studies. Croall's theory of society, her relatively 

uncritical perception of large corporations and a failure to recognise the constraints of her 

subject matter, but not "the reality uncovered by empirical observation", allows her to 

suspend an interrogation of the full panoply of questions which should be asked in white- 

collar criminological research (Croall, 1989: 15 8). 
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This closed approach to studying white-collar criminological phenomena has led 

criminologists, sociologists and scholars writing within the socio-legal tradition to discuss 

white-collar criminological phenomena in ways which assume the current institutional 

framework, rather than question it. The principal questions have become how best to enforce 

the law and organise regulation, rather than why these measures and definitions are used in 

the first place (see for example, Braithwaite and Grabosky, 1993). Ile institutions of white- 

collar crime control themselves are allowed to provide convenient answers to questions 

which, in their absence, would otherwise require analysis. They are permitted to dictate what 

white-collar crime is and how it will be sanptioned, how much punishment is appropriate and 

what emotions can be expressed, who is entitled to punish and wherein lies their authority to 

do so. As a consequence, more taxing questions which challenge the very basis of these 

accepted faiths no longer arise (Garland, 1990). 

This study attempts to avoid this parochial approach and aims to question the SFO as 

institution by examining its origins and its operation in their historical context. It asks why, 

and to what extent, the criminal laiv was mobiliscd against commercial fraud. It aims to 

develop some of Levi's observations on commercial fraud by applying Carson's historical 

approach to studying the enforcement of the early Factory Acts (Levi, 1987,1993 and 1995; 

Carson, 1980). Where possible it attempts to acknowledge the full range of questions which 

must be addressed to fully understand white-collar criminological phenomena. However, a 

thorough and sustained examination of these questions was necessarily limited by the 

methodological restraints encountered in the field work. 

THE FIELDWORK 

White-collar crin-tinological phenomena - the creation of the laws relevant to the definition 

white-collar crimes, the crimes themselves and their enforcement - tend to exaggerate the 

methodological problems generally involved in criminological research. The single most 
important problem in this enquiry proved to be obtaining access to data. This was 
fundamental in determining the objects of this enquiry. 

When the original terms of this project were first devised in March 1992 it was not intended 

to be an historical study. Serious fraud prosecution had once again become an issue of 

relative political importance. March was the month following the end of the Blue Arrow 

trial, which had seen eight of the original defendants acquitted on the direction of the trial 
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judge, and the collapse of the second Guinness case. These cases had inspired an immense 

amount of criticism in the news media relating to a variety of aspects of the SFO's 

operation. Amongst others things, it was accused of an over-zealous use of its section 2 

powers, a pronounced tendency to arrest defendants for charge under the scrutiny of the 

news media when a summons could have readily been served, preferring indictments which 

produced unacceptably long trials and generally proceeding against defendants in an 

oppressive manner. Against the context of these criticisms two broad lines of enquiry seemed 
ideal subjects for analysis. 

The first concerned the extent to which these criticisms were reflected in the SFO's general 

operation and the degree of correspondence between the 'reality' of the SFO's operation and 

that of the police, Crown Prosecution Service (CPS) and the courts in the context of more 
4conventional' crime. This seemed a valuable object of enquiry for two reasons. Firstly, it 

offered an opportunity to examine the differences between the control of white-collar crime 

and conventional crime. Although this has been a central issue in white-collar criminological 

research since Sutherland delivered his land-mark address to the American Sociological 

Association in 1949 with some notable exceptions (see for example Pearce and Toombs, 

1992) it had ceased to become the principal subject of white-collar criminological enquiry - 

even though, ironically, the subject of white-collar crime was becoming a more popular 

object of study. Secondly, it provided an opportunity to examine why the news media had 

characterised the SFO as a fundamentally coercive organisation given that such a 

characterisation was only ever applied to discrete aspects of conventional policing and 

prosecution. 

The second broad line of enquiry concerned the role of the judiciary in serious fraud trials. A 

brief review of the news media's reports on past SFO cases suggested that the judiciary had 

played a central role in securing the acquittal of defendants either in the form of directed 

acquittals or as a result of appeals to the Court of Appeal. Tlere seemed to be the possibility 

that the judiciary through its interpretation of ambiguous rules of evidence (see McBarnett, 

198 1) had been responsible for limiting the scope and extent of criminal justice intervention 

against white-collar criminals. 

With these two ideas in mind I wrote to the SFO asking to read the trial transcript it had in 

its possession and to interview its staff. Fortunately, my application for access coincided 

with a deliberate policy within the SFO to open itself up more to the outside world and my 
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request for entry into the orgarusation was accepted. This was clearly a turning point in the 

research. The project would have needed to have been either radically revised or abandoned 

if entry had been refused. It did not, however, prove to provide the access necessary to 

pursue the lines of enquiry I had originally identified. The length of serious fraud trials 

meant that it would not be possible to read all the SFO's cases. However, even reading the 

transcripts of proceedings of a representative selection of its cases proved to be impossible 

since the SFO only possessed transcripts of a small proportion of the cases it had brought to 

trial. A second and more important problem concerned my request to interview the SFO's 

staff. Although George Staple, the then Director of the SFO, had agreed in principle to allow 

me to interview lawyers at the SFO he predictably wanted a list of the questions I intended 

to ask so that he could determine whether or not they accorded with the legal restrictions 

dictating the type of information that could be communicated. This was inimical to the serni- 

structured interview schedule which I anticipated would be necessary to obtain the 

information required. It was not, however, an immediate problem since the questions I hoped 

to ask would have to relate to specific cases and it was therefore important first to gain an 

understanding of those cases. 

The next nine months at the SFO were spent reading extracts of the transcripts of the first, 

second and third Guinness trials, the Barlow Clowes case and the Blue Arrow trial. This 

proved useful to gaining a background to the cases, but the objective of linking acquittals to 

the role of the trial judge proved far too ambitious. The transcripts were far too long to 

review an adequate sample of trials. More importantly, it proved difficult to find adequate 

comparisons in conventional criminal trials which would provide the control necessary to 

assess the judiciary's role in facilitating the acquittals of serious fraud defendants. 

The second limb of my enquiry - interviews with SFO staff - seemed to be the only valuable 

avenue of acquiring meaningful information. This, however, involved a number of problems. 

In the first instance, some of the SFO's staff seemed to have a selective reluctance to sharing 

even the most basic information. A good example of this was the explanation given by a 

senior lawyer who was closely involved in the Blue Arrow case concerning why the case had 

been isolated for criminal investigation. He told me that the case had been accepted for 

investigation after Barbara Mills had agreed with the DTI's provisional view that its 

investigation into the Blue Arrow rights issue had found evidence of suspected criminal 

offences. ' Further questioning aimed at encouraging him to elaborate proved unproductive. 

This did not conclusively demonstrate that the answer given was incomplete. It might have 
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been the case that there were no other considerations involved in either the DTI's referral or 

the SFO's acceptance of the case and that the decisions were simple technical matters based 

on the legal merits of the case alone. This, however, is unlikely given the data contained in 

the following study which illustrates that political considerations often infonn the decision to 

process a case through the criminal justice system. Alternatively, the lawyer might have been 

unaware of any extra-legal considerations or that he was keen to stress that his involvement 

in the case was warranted by both the suspicion of the DTI and the approval of the Director. 

Whatever the reasons, exchanges such as this were a cause of some despair. More generally, 

I had had the opportunity to listen to tapes of previous interviews between SFO staff and 

journalists. Some related to specific cases but the information communicated tended to be 

confined to an account of the evidence at trial. What was more common, however, was for 

the SFO's staff to decline to answer questions on specific cases. This policy did not seem to 

be strictiv followed, but it was a device which was commonly invoked in relation to ongoing 

cases and where the relevant member of staff did not want to be drawn into a discussion on a 

particular case either, for example, to avoid causing embarrassment to the organisation or to 

avoid upsetting individuals or organisations involved in the case in question. This, however, 

did not constitute a fundamental obstruction to acquiring the necessary information, but it 

nevertheless suggested that I would encounter profound problems in obtaining accurate 

answers to 'case-specific' information. 

As the options for obtaining reliable but valuable information began to recede I was offered 

a contract of employment in the Press and Information Office to compile an historical record 

of all the SFO's cases. This proved to be another significant turning point in my research. It 

placed me on the ninth floor of Elm House, the SFO's headquarters, where all the SFO's 

most senior staff, including the Director, were based. I was employed on the basis that I was 

an active PhD student who was writing a thesis on the history of the office. When asking me 

whether I would compile the record, Georgina Yates (the then head of Press and 
Information), who had discussed the matter earlier with Jenny Rowe (the then head of 

personnel and finance) persuaded me that it would both help them and further my own 

research goals. To this I replied that it would be 'beautifully symbiotic', and she agreed. 
From the outset there was a clear understanding that I could use any data gathered during 

my work at the SFO in my thesis. When, for example, I was nearing the end of my 

employment with the SFO, George Staple asked me whether I had at last obtained sufficient 
information to write up. It was only after I had left the SFO (after an article on the SFO in 

The Lawyer reported that I eventually hoped to write a book on the Office) that James 
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O'Donnoghue (the incumbent head of Press of Information) passed on a message to me from 

Brian Steiner (the incumbent head of Personnel) that if I was intending to publish a book 

based upon the information I had acquired at the SFO then I should provide the relevant 

staff at the Office with the opportunity to see it before publication. Significantly, the 

question of my thesis was not raised. In fact, on the basis of the optimistic projected time for 

completion that I had given James O'Donnoghue, he and Brian would have been operating 

under the impression that I had already been awarded my PhD (provided everything had 

gone well of course). 

As an immediate avenue into exploring the SFO's cases, however, the historical record 
initially proved to be of little value. The information I was employed to put on the record - 

such as trial dates and the outcome of cases - was relatively technical and inadequate to 

form the basis of further enquiry. It did, however, enable me to talk to the lawyers who 
frequently came into the Office on an informal basis, but even this was less fruitful than I 

had hoped since it soon became apparent that lawyers tended to give relatively anodyne 

answers to questions which were meant to elicit the politics of the SFO's operation. 

Ile benefit of the record to my research was not simply that it afforded me access to a wide 

range of information, but it allowed me to pursue a line of enquiry which I had begun to 

identify as highly significant: namely that, contrary to the impression given in the news 

media, the SFO's cases rarely involved either large public companies or financial institutions 

located in the City of London. To this effect, I was given complete access to the SFO's 

'dead file' store which formed the basis of my analysis of the cases in the fourth, fifth and 

sixth chapters. 

The quantitative analysis of the SFO's cases was primarily based on cases statements, 

statements of the evidence, police reports, accounts reports, briefs to counsel, accountants 

analyses, reports compiled in pursuance of Department of Trade and Industry enquiries, 

reports produced by self-regulatory organisations, briefs to counsel, news paper cuttings and 
information from Companies House. 

The qualitative analysis in the fifth and six chapters should be read with a degree of caution. 
Since it is primarily based upon the SFO's files it is dependent on what is written down and 
how decisions are recorded. Some of the SFO's files were in a state of disorder. Not every 
decision was recorded, there was inunense variation in the degree of detailed explanation on 
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the crucial decisions of accepting a case for investigation, charging and proceeding with a 

prosecution. It also appeared that not all documents had been placed in the 'dead file' store. 

It may have been valuable to have complemented the analysis of the files with interviews 

with SFO's staff. The precise value of this, however, is questionable given the reasons 

explained above. In the event, however, the fieldwork was constrained by the time taken to 

read through the SFO's files and isolate information-rich records and by financial resources. 

My day-to-day contact with SFO staff, however, did give me a broader sense of how the 

SFO's operation had changed over time in response to specific events. In particular, it gave 

me an insight into how the decision-making process within the SFO during the period of my 

fieldwork had been shaped by its previous operation and how this had been characterised in 

the news media, Parliament and, possibly, Government (although I never found any direct 

evidence to this effect). 

A second note of caution concerns the reconstruction of specific cases. The fact that not all 
information -was recorded means that my reconstruction of events is necessarily incomplete. 

Exchanges may have been made which were not recorded which put a different emphasis on 

a particular aspect of the decision-making process - tending to distort the analysis. 

The constraints of time also meant that certain fundamental aspects of commercial fraud 

prosecution were not fully explored. A truly comprehensive analysis of the SFO would have 

required the following -a systematic analysis of the types of cases prosecuted before the 

creation of the SFO, an exammation of the relationship between development of the 

economy and the apparent rise in commercial fraud, and finally an account of the historical 

dynamics of definition - how problematic commercial events come to be defined as fraud and 
how this changes over time. 

Nonetheless, having worked in the SFO and established a rapport with its staff, I was given 

privileged access to information wMch made possible the construction of an empirically rich 

analysis of the SFO. 

1 Personal communication (undated). 



2 

COMMERCIAL FRAUD PROSECUTION BEFORE THE 

ESTABLISHMENT OF THE SERIOUS FRAUD OFFICE 

INTRODUCTION 

To understand the SFO we need first to understand its origins. The SFO cannot, as some 

writers have assumed (see, for example, Weait, 1995), be divorced from possibly the most 

significant and remarkable trend in commercial regulation during the 1980's: namely, the 

concerted attempt - orchestrated from within Central Government - to exploit the criminal 
law as a more central means of controlling the organisation, exchange and transfer of 
financial capital. The process was especially remarkable given its timing. After decades of 

neglect by the Department of Trade the principal institutions of criminal justice and, more 
importantly, Central Government (which had not instituted a major reform in the area since 

the 1940s) now vigorously promoted criminal justice as a medium of commercial 

regulation. Paradoxically this development took place at the same time as the Government 

was embarking upon a programme to remove, rather than impose, legal constraints on 
business. The pace of change as well as its substance added to the sense of dramatic 

transformation. In little under a decade, a wide-ranging series of reforms (which included 

changes to the laws of evidence and procedure as well as to the organisation of commercial 
fraud prosecution) had been introduced, culminating in 1988 with the creation of the SFO, a 

wholly new and independent organisation that was designed to co-ordinate the prosecution 

of the largest, most complex and politically sensitive cases of commercial fraud. 

According to Barbara Mills (a former Director of the SFO) the SFO had been established as 

a 'flagship organisation' which would at once vividly encapsulate the changes that were 

taking place, and manifest the state's commitment to the prosecution of commercial fraud 

(SFO/IC2,1992). As such, the expectations placed upon the SFO were high. As a flagship 

organisation it would not only be required to command a high public profile, it would also 
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have to demonstrate that where large-scale commercial fraud was publicly suspected, *it was 
being seriously investigated, and that when cases had been investigated there was a strong 

prospect that they would lead to convictions in the criminal courts (Levi, 1993b). ' To this 
latter effect, the SFO has never truly met the expectations of the politicians and civil 

servants who engineered its creation. Although, as of April 1995, just over sixty two per 

cent of the defendants that it brought to trial had been convicted (SFO, 1995), its image as 

an effective prosecution agency has been marred by a series of well-documented failures to 

prevent some of its more prominent defendants from being acquitted. The failure of the SFO 

as a flagship organisation has not, however, resigned it to obscurity. On the contrary, it has 

attracted, and continues to attract extensive coverage in the news media, far greater than 

that given to any of the other reforms that have been implemented. 

There are many reasons for the news media's enduring fascination with the Serious Fraud 

Office - too many for any form of serious analysis at this stage of the discussion. As the 

argument unfolds, however, it will become apparent that it owes much to its involvement in 

the prosecutions that emerged from the Department of Trade and Industry's investigations 

into Guinness's take-over of Distillers in 1986 and the ill-fated Blue Arrow rights-issue of 
1987. These prosecutions were central in projecting the SFO to the forefront of public 
debate. They served to capture the imagination of news journalists, define the SFO's 

subsequent coverage and helped to ensure that it would rarely again be free to operate in the 

absence of close and often critical media scrutiny, a position it had largely enjoyed before 

the cases had completed their course through the courts. As a consequence of this, the SFO 

has, despite its failures, become the most potent symbol of the state's attempt to promote 

crimiml justice intervention as a means of commercial regulation. Moreover, because its 

coverage in the news media has greatly exceeded that given to any of the other measures 
that were introduced, it has tended to overshadow them, and has come to singularly embody 

the reforms undertaken in the 1980's. In the process it has assumed a degree of significance 

well beyond the small number of prosecutions that it has brought to trial which as of Aprfl 

1995 stood at just one hundred and thirty nine (SFO, 1995). This, however, should not 

obscure the fact that it was but one of a series of reforms, stretching back to the early 
1980's, which, in many important respects, were just as much a part of the state's attempt to 

promote criminal justice intervention as a means of commercial regulation. 

Some of these other measures, such as the transfer for trial mechanism, were expficidy 
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introduced to complement the investigative and prosecution functions of the SFO and, 

without them, its capacity to process cases through the criminal courts would have been 

substantially reduced. Not every reform, however, was introduced with the sole purpose of 

servicing the operation of the SFO. Many others, such as section 8 of the Police and 
Criminal Evidence Act 1984 and sections 23 and 24 of the Criminal Justice Act 1988, also 
had the effect of enhancing the power of the existing agencies of criminal justice to 
investigate and prosecute cases of commercial fraud. Others still, like the creation of ad hoc 

Fraud Investigation Groups in 198 1, and their institution on a more formal basis in 1985, 

were independent of the SFO and had no direct bearing on its operation. Taken in their 

entirety it is possible to divide the reforms into four distinct categories. First, a 

rationalisation of the existing organisational framework of commercial fraud investigation 

and prosecution was undertaken, which was designed to optimise the proportion of cases 

that were prosecuted and liable to end with a conviction. Second. changes were made to the 

professionally administered regulatory apparatus and to the state's bureaucratic machinery 

responsible for commercial and financial regulation. These were intended to facilitate 

effective criminal justice intervention. Third, reforms to the evidential and procedural rules 

that governed the investigation and prosecution of commercial fraud were introduced which 

were intended to expedite the course of cases through the criminal justice process. Lastly, 

and perhaps most significantly, increased resources were made available to realise the 

potential of the measures that had been implemented. 

Although these measures seemed to be designed to increase the emphasis placed on criminal 

justice as a means of commercial regulation, it is important not to overstate their extent. 

Iley were clearly not intended to radically transform the entire apparatus of regulation 

from a largely administrative-based system to one primarily organised around criminal 

justice control. This would have demanded a far more fundamental revision. More 

specifically it would have required both a radical extension in the scope of the criminal law 

and the development of a far more substantial institutional edifice to enforce it. New 

criminal offences were created, but these generally tended to be narrowly defined measures 

which were either aimed at outlawing specific forms of commercial behaviour or had the 

effect of making a relatively minor extension to the scope of criminal liability. ' Although the 

re-invigoration of existing offences, such as conspiracy to defi-aud, ' was arguably 

equivalent in its extension of criminal liability, the combined effect of both of these 

developments was still insufficient to extend the ambit of criminal liability so that the entire 



Commercial Fraud Prosecution before the Establishment of the SFO 15 

scope of commercial regulation could be brought under the direct supervision of the state's 

criminal justice apparatus. The primary responsibility for regulating the financial service 
industry, for instance, was vested in the regulatory apparatus introduced by the Financial 

Services Act of 1986 (FSA). The Act made provisions for self-regulatory organisations: 
(SRO's), such as the Life Assurance and Unit Trust Regulatory Organisation (LAUTRO), 

and recognised investment exchanges (RIE), such as the Stock Exchange. These 

organisations: and institutions were, under the guidance of the Securities and Investment 

Board (SIB), made primarily responsible for devising, monitoring and enforcing rules of 

practice and membership. ' Although this administrative framework of rules was 

underpinned by the criminal law, 5 the regulation of financial institutions as a whole 

nevertheless remained firmly administrative in character. " 

The overriding emphasis on administrative control of commercial regulation is not, 

however, to suggest that the reform process was merely a cosmetic exercise aimed at 

providing symbolic testimony to the universal application of the state's law-and-order 

agenda. ' The reform process, and the formation of the SFO in particular, did have symbolic 

dimensions, and the criminal justice machinery that was eventually installed did serve to 

impose fundamental structural limitations on the scope of criminal justice intervention. But 

the measures that were undertaken nevertheless had some substance. They might not have 

extended the jurisdiction of criminal justice into every sphere of finance and commerce, but 

they did provide the state's criminal justice apparatus with the capacity to expand the ambit 

of criminal justice intervention in practice and, in this respect, marked a unique juncture in 

the historical relationship between the state's criminal justice machinery and commercial 

regulation. 

Criminal justice had historically been confined to the margins of commercial regulation. It 

was neither oriented nor sufficiently equipped to support the systematic investigation and 

prosecution of commercial fraud. In the 1950s, for example, there was only one lawyer 

within the Director of Public Prosecutions' Office who worked full-time on the prosecution 

of all the major frauds in London. " Although the resources allocated to commercial fraud 

prosecution gradually increased over the years (Levi, 1987), even by the 1970s the 

prosecution of a major fraud would still completely overwhelm the departments that had 

been designated to investigate and prosecute commercial fraud (see below). There were a 

variety of reasons for this, but it was ultimately because the relevant departments neither 
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possessed the legal powers nor the resources to sustain all but a small and unrepresentative 

sample of the cases that came to the attention of the authorities (see below). The reforms 

were therefore exceptional as they promised to afford the state's criminal justice apparatus 

with both the legal powers and the resources to process a greater number of cases through 

the criminal courts. 

This was not the only reason why theywere unique. The very idea of comprehensive reform 

to the criminal justice machinery of commercial fraud control was, itself, unprecedented. 

The last significant measure to have been introduced was the creation of the Metropolitan 

and City Police Company Fraud Department (MCPCFD) (Home Office, 1985). This, 

however, was a limited measure which, in the main, only served to provide a permanent 

organisational basis for the investigation of commercial fraud. Moreover, the MCPCFD had 

been formed in 1946. Tbirty years had thus elapsed since the last significant reform had 

been introduced to enhance the state's capacity to mobilise the criminal law against 

conunercial fraud. 

What seemed even more remarkable, however, was the fact that the reforms were 
introduced during the 1980s -a period dominated by successive Conservative Governments. 

If they were, as they seemed, aimed at enhancing the capacity of the state's criminal justice 

apparatus to intervene in the operation of the financial services industry, publicly quoted 

companies and other business concerns, then they appeared to actively contradict the 
Conservative's declared neo-liberal ideology to roll back the frontiers of the state and lift the 

restraints from managers' right to manage. 

To understand why these reforms were undertaken, to examine their intended impact and 

explore their apparent contradiction with the Conservative's neo-liberal politics, it is 

necessary to situate them within their specific historical context. Although their immediate 

objective was oriented to the prosecution of commercial fraud, they cannot be explained in 

terms of this objective alone, not least because the concept of commercial fraud itself is so 

vague and equivocal. To undertake a serious analysis of the development of commercial 
fraud prosecution, it is therefore important to first understand the concept itself - its scope, 
its complexity and, above all, its historical specificity. 

THE CONCEPT OF COMMERCIAL FRAUD 
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There are lhvo major problcmsvvith using the concept of commercial fraud as a unit of 

analysis to understand the reforms to commercial fraud control in the 1980s. Both concern 
different but associated aspects of its relationship to the criminal law - the first relating to 

the unresolved nature of commercial fraud, the second concerning its scope. 

To begin to understand the relationship between commercial fraud and the criminal law is to 

first rqcognise that fraud is a social construct which is created on the application of the 

criminal label. Fraud, in other words, is wholly dependant on the mobilisation of the 

criminal law, and, in this sense, is inseparable from it. There are several dangers with this 

proposition and one in particular which deserves immediate attention. 

Since fraud (at least in the context of this study which is concerned with the prosecution of 

fraud) does not and cannot exist independently of the criminal law there is a temptation to 

assume that the criminal law at once determines and pre-dacrinines the ambit of fraud; 

especially as the substantive criminal law is sometimes theorised as a relatively fixed body 

of rules encompassing a closed set of principles. This is an assumption which is easily 

made. However, it rests upon a confused understanding of the primacy that the criminal law 

takes in defining the scope of fraud. To resolve this confusion, it is necessary to examine 

the form of the relationship between fraud and the criminal law. Once this examination is 

undertaken it becomes apparent that the criminal law does not impose itself unilaterally on 

the scope of commercial fraud, that the criminal law is not closed and that neither, as such, 

is commercial fraud. 

One problem which is immediately encountered in examining the form of the relationship 
between the criminal law and commercial fraud is that there is no offence of fraud - let 

alone commercial, company, serious or financial fraud' - in the criminal law (Arlidge and 
Parry, 1996: 1). Neither fraud nor commercial fraud have any clearly defined legal origins, 

although this is not to say that the criminal law has absolutely no relation to the definition of 
fraud. On the contrary, the criminal law bears on its definition in two respects. 

Firstly, although the criminal law does not recognise an offence of fraud it does recognise a 

concept of fraud. As Arlidge and Parry have observed, there are some offences to which the 

element of fraud is 'not just essential but central', such as conspiracy to defraud and 
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fraudulent trading (Arlidge and Parry, 1996: 1). In relation to these offences the only 

additional element to defrauding someone is that of a conspiracy or agreement in the first 

offence and the requirement of the use of a company in the second (for a more detailed 

discussion see Arlidge and Parry, 1996: 45-66). 

The second way in which the criminal law bears on the definition of fraud relates to how the 

term is used rather than how the concept is incorporated within specific criminal offences. 

To this effect, fraud is commonly understood as a generic term (see, for example, Kirk and 

Woodcock, 1992: 1) which both involves and denotes the violation of substantive criminal 

offences, such as theft, obtaining property by deception and false accounting. Thus, 

notwithstanding the relatively obscure relationship between fraud and the criminal law, in 

one sense at least, the criminal law ultimately defines the limits of commercial fraud. What 

is important to recognise in the context of this discussion, however, is that the criminal law 

is not absolute in pre-determining the forms of conduct which can be brought within its 

scope. 

Without the application of power, the criminal law is merely an inert code of rules. 

Although it informs the decision of criminal justice agents to investigate and prosecute, 'O its 

definition only truly becomes apparent when it is applied within the context of specific 

prosecutions. The application of the criminal law to real instances of social conduct can and 

does exert a considerable influence on the legal definition of fraud. Cases can, for example, 

be brought to trial which force the courts to explicitly revise the meaning of the terms of 

specific criminal offences. So, before the House of Lord's decision in Scott vMetropolitan 

Police Commissioner (1975), it was generally assumed that there could be no fraud without 

a deception. The classic authority for this position was Re London and Globe Finance 

Corporation Ltd (1903) in which Buckley J. stated: 'To defraud is to deprive by deceit. "' 

Although there was other authority suggesting otherwise, 12 it was not until the ruling in the 

Scott case that the House of Lord's conclusively settled that deception was not an essential 

element of fraud: Viscount Dilhorne stating that: ..... to defraud' ordinarily means ... to 

deprive a person dishonestly of something which is his or of something to which he is or 

would or might but for the perpetration of the fraud be entitled. "' 

Alternatively, whilst not producing an explicit revision in meaning, the courts can, when 
faced with a real case, interpret a specific clement within an offence to either exclude the 
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facts of a case from its compass (see, for example, Gallasso, 1993) or embrace them (see, 

for example, Gomez, 1993). Two recent decisions turning on the meaning of appropriation 
in the offence of theft illustrate this point perfectly, as well as showing how cases involving 

simple fraud can influence the scope of commercial fraud by modifying the scope of 

offences which are used to prosecute it. In the case of Gomez (1993), the House of Lords 

held that the fact that the owner of property had given his consent to a transaction on the 
basis of a misrepresentation on the part of the defendant did not preclude the acquisition 
from being an appropriation within the meaning provided by section 3(1) of the'Meft Act 

1968. This decision was generally considered to mark a radical extension in the way that the 

concept of appropriation had been interpreted since the earlier House of Lords case of 
Mortis (1984)" and it was central to the SFO's application to the Divisional Court in its 

case against Asil Nadir to reverse the trial judge's decision to dismiss the theft charges 

against him at the preparatory hearing (R v Central Criminal Court, ex. p. Director of the 

Serious Fraud Office, 1993). However, although the House of Lords' decision in Gomez 

was, as it transpired, central to the Divisional Court's decision to overturn the trial judge's 

ruling in the Nadir case, the question of appropriation, and with it the proper interpretation 

and scope of the Gomez decision, still had to be considered in the specific context of the 

Nadir case. To this cffect, as the case of Gallasso (1993) illustrates (see Arlidge and Parry, 

1996: 104-105), it was by no means certain that the Divisional Court would apply the 

House of Lord's decision in Gomez to overturn the trial judge's ruling to quash the theft 

counts. 

The two examples above demonstrate that rather than impose itself unilaterally on the scope 

of commercial fraud, the scope of the criminal law is itself altered by real cases. The 

definition of the criminal law in the context of commercial fraud, in other words, at once 

controls and depends upon its mobilisation against specific instances of cornmercial fraud 

(and other forms of social conduct which fall within the same offences), yet, it is still the 
forum of the trial in which its real limits are expressed - where they are clarified, affirmed 

or changed. Significantly therefore, it follows that the limits of commercial fraud are also 

unresolved, ultimately dependant on both the inclination and capacity of the institutions of 

crin-dnal justice to apply the criminal law to specific instances of commercial fraud (Levi, 

1987: 100). 
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The capacity of real cases to produce a variation in the meaning and therefore definition of 

criminal offences is not, however, the only sense in which the limits of commercial fraud are 

unresolved. One of the striking features about the offences which are commonly used to 

prosecute cases of fraud is the broad way in which they are defined. Take the offence of 

conspiracy to defraud, for excample. Its basic ingredients are dishonesty and an agreement 

involving an intention to prejudice the interests of another. No deception is required (see 

Scott, 1975), nor is there any requirement that the defendants actually cause anyone to 

suffer. financial loss or to enrich themselves (Welham, 196 1; Wai Yu-tsang, 199 1). Tbus, 

notwithstanding the requirement of a conspiracy, all that distinguishes conspiracy to defraud 

from legitimate competition is the element of dishonesty. 

The emphasis that conspiracy to defraud places on dishonesty in determining the limits of 

criminal liability is a common subject of criticism among criminal lawyers (see, for example 

Williams, 1993; Arlidge and Parry, 1996), but it is not exclusive to it. Recent revisions to 

the offence of theft (see, in particular, Gomez, 1993) have also served to place a huge 

emphasis on the concept of dishonesty in determining criminal liability. The significance of 

this is that dishonesty has no precise or particularised legal definition. " The law does not 
declare in advance what conduct is and what is not dishonest, rather it is left to the jury or 

magistrates to determine according to the standards of ordinary reasonable people (Feely, 

1973). The test of dishonesty set out in Ghosh (1982) requires the trial judge to ask the jury 

whether first the defendant's conduct was dishonest according to the standards of 

reasonable and honest people and second, if his or her conduct was dishonest by those 

standards, whether the defendant must have realised that his or her conduct was dishonest 

by those standards. "' The effect of this is that the only class of defendant" to whom the 

second limb of Ghosh is likely to be relevant is the professional or business person who 

asserts that his activities are acceptable in the circles in which he moves and that if people 

outside of his or her circle disagree it is because they are ill-informed (see, for example, Rv 

Seelig and Spens, 1992). 

This is not to say that the defendant can simply appeal to the standards of his immediate 

business associates. In the context of fraudulent trading at civil law Justice Maugham laid 

down the requirement of 'actual dishonesty involving, according to current notions of fair 

trading among commercial men, real moral blame' (Re Patrick & Lyon Ltd., 1933). But as 
Levi has pointed out, the criminal standard of dishonesty is different (Levi, 1987: 208-209). 
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There is no special standard of dishonestv for commercial cases (Lockwood, 1986). It is not 

a defence that business people would think that the defendants actions were acceptable, only 
that the defendant thought that reasonable and honest people would. 

This insistence on a standard of dishonesty common to all defendants appears to reinforce 

the broad scope of offences used to prosecute commercial fraud. Somewriters, however, 

have argued that the courts' rejection of a discrete restriction on dishonesty for the 

professional still leaves in place a substantial limitation on dishonesty in cases involving 

commercial fraud. Levi has suggested, fbý instance, that a literal application of the Ghosh 

test to more novel commercial frauds cannot be analytically sustained. This, he argues, is 

because a business defendant is not in a position to reaIise what reasonable and honest 

people would think about forms of actions about which they have no prior knowledge (Levi, 

1993: 224). A similar criticism, albeit in relation to the first limb of the Ghosh test, has 

been made by Griew who argues that: 

'It is neither reasonable nor rational to expect ordinary people to judge as 'dishonest' or 
'not dishonest' conduct of which, for want of relevant experience. they cannot appreciate 

the contextual flavour. ' (Gricw, 1985: 345) 

According to Griew, where ordinary people" have either no experience or an insufficient 

understanding of the conduct under consideration, as might arise in cases 'involving 

intricate financial activities or dealings in a specialised market', the jury ought to conclude 
that 'ordinary people have no standards in relation to the conduct in question. ' Any other 

answer, in his view, would be to misapply the test, especially if the jury were to 'take their 

cue' from the mere 'fact of prosecution' or 'from the evidence of witnesses who do 

understand the context' since they would not be asking themselves whether the conduct was 
dishonest according to the standards of ordinary people (Griew, 1985: 345-346). Thus, 

Griew, albeit for different reasons, shares Levi's view of criminal dishonesty as a 

conservative concept which, theoretically at least, is defined to exclude both the novel and 

the obscure. On closer inspection, however, this view only holds if dishonesty is regarded as 

an indissoluble concept and we ignore how it is constructed in real cases of commercial 
fraud. Before looking at this let us just exan-tine Griew's criticism of dishonesty in the 

context of novel cases of commercial fraud. 
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The major flaw in Griew's criticisms of the application of the Ghosh test to cases involving 

commercial fraud, is that, if the proper application of the test is to reify it, then it is no more 

'rational' whether we apply it to the more familiar surroundings of the supermarket or to an 

esoteric business environment. As Griew himself acknowledges the Ghosh test implies a 

grelevant community norm', a highly contentious proposition, he claims, given the 

heterogeneity of modem society. Thus he tells us: 

'It is simply naive to suppose - surely no one does suppose - that there is, in respect of the 

dishonesty question. any such single thing as 'the standards of ordinary decent people. ' 

(Griew, 1985: 344) 

The Ghosh test seeks to circumvent this problem, by requiring jurors to reject the values of 

any subculture that they might subscribe to and instead apply the dominant standards of the 

community (as opposed to any community norm). Tbus, if a juror subscribes to a 

subculture in which shop-lifting attaches no moral obloquy, the test, if applied strictly, 

requires her to reject those values and instead apply the standards of 'ordinary people' who, 

the courts assume, would regard shop-lifting under such circumstances as dishonest. The 

problem arises when we seek to account for the existence of a subcultural value system 

alongside the dominant value-system of society. Dishonesty has no ontological reality, 

rather it is constructed. And one of the key dimensions of that construction is the process of 

police investigation and criminal prosecution which at once draws its legitimacy from and 

reinforces the dominant values of dishonesty. So, in a sense, even in cases involving shop- 
lifting, a juror, when assessing whether the conduct under consideration is dishonest, is 

taking 'their cue from the fact of prosecution' albeit other prosecutions and not only the one 

which he or she is determining. 

A more significant problem with both Levi and Griew's observations is that both tend to 

ignore how facts are constructed to prove dishonesty within real commercial fraud trials. If 

we focus on the second limb of the Ghosh test, in respect of which Griew's arguments are 

equally relevant, the prosecution does not seek to prove dishonesty by obtaining direct 

evidence of the defendant's realisation that reasonable and honest people thought what he or 

she was doing was dishonest. Rather what the prosecution seek to do is elicit evidence 

which demonstrates a pattern of behaviour which corresponds to that which signifies more 
familiar cases of dishonest conduct. Although judges might disapprove of the prosecution's 
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attempt to draw direct analogies between the case before the jury and more routine cases 
involving similar offences (see, for example, Rv Peter Clowes, 1992), it is still able to 

prove, and in fact does attempt to prove that the defendant has been secret beyond what is 

expected in the normal course of business (see, for example, Rv Seelig and Spens, 1992), 

or that he or she has told half-truths (see, for example, Rv County NatWest and others, 
1992), or even out-right lies (R v Peter Clowes and others, 1992). 

Thus, for the business defendant the scope of criminal liability marked out by offences such 

as conspiracy to defraud and theft is as broad and ill-defined as it is for an ordinary 
defendant. Not only is the criminal law, with its tendency to reinvent itself and to rely 
heavily for its definition on vague and open-ended concepts such as dishonesty unresolved, 
but its scope is also extremely wide. As such, the notion of criminal violation clearly fails to 

afford any insight into the radically diverse and open-ended phenomena which fraud both 

circumscribes and is used to describe. 

The same is true, albeit to a lesser extent, of commercial fraud. Although it might convey 

the idea of property offences which relate to the commercial form, or as Leigh has put it 

'those manifestations of fraud which involve abuses of the forms, facilities and institutions 

of commerce' (Leigh, 1982: 8), its sheer breadth serves at once to fuse and confuse the 

considerable variety of social and property relations that it is commonly understood to 

encompass. A company or partnership may be the victim of a fraud or it may be the vehicle 

of a fraud or it may be both. It may have been created for a fraudulent purpose (see Levi, 

198 1), or adapted to that end (see Leigh, 1982: 15-69). It may involve small or large 

companies. The variables are extensive. When it is said that the reforms were introduced to 

enhance the prosecution of commercial fraud, does this mean that they were intended to be 

mobilised against all forms of commercial fraud, including forms of commercial fraud that 

hitherto had not been prosecuted, or only some of them? If it is the latter then what 

distinguished those cases that would, under the new regime, be processed by the state's 

criminal justice apparatus, other than the fact they were perceived to be in violation of the 

criminal law? To what extent, in other words, were the reforms designed to enhance the 

prosecution of commercial fraud and, as such, promote the role of criminal justice as a 

me4diurn of commercial regulation? 
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To truly understand the origins, intended effects and extent of the reforms, it is therefore 

necessary to go well beyond the technical requirement of commercial fraud control and 
focus on the social, economic and political determinants which first inspired and then 

sustained the selection of criminal justice as a more central medium of commercial 

regulation. Only then will it become apparent what types of commercial fraud were the 
intended object of the reforms, and why the criminal justice process was mobilised as a 

response to them. 

To this end, it is important to recognise that the reforms did not constitute a unitary 

programme. There was neither an original design from which they took their shape, nor 

were they inspired by precisely the same series of events and pressures. In fact, they 

emerged from two separate inquiries into the prosecution of commercial fraud - the Jardine 

Working Party, which led to the formation of ad hoc Fraud Investigation Groups, and the 

Fraud Trials Conunittee, which devised the concept of the SFO. Each of these reviews was 

inspired by different events and developments and preoccupied with different priorities. 

Thus, to understand the dynamics of the reform process necessarily demands that the social, 

economic and political inspiration and the priorities of each of these reviews are considered 

separately. 

THE JARDINE WORKING PARTY 

The report of the Jardine Working Party produced in 1979 signalled the first major step 

since the creation of the Metropolitan and City Police Company Fraud Department 

(MCPCFD) in 1946, to reform the apparatus of commercial fraud prosecution in England 

and Wales (Home Office, 1985). The Working Party" itself had been set up in 1978 at the 

request of the Home Secretary by Sam Silkin, the then Attorney General, with instructions 

to examine what immediate measures could be taken within the existing legal framework to 

improve the effectiveness of the procedures governing the investigation and prosecution of 

commercial fraud and to consider whether there was a need for radical change or, 

alternatively, whether an entirely new system was required. 

CONMERCIAL FRAUD: A CAUSE FOR CONCERN 
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According to John Wood (a member of the Working Party and first Director of the Serious 

Fraud Office) it had primarily been set up in response to two developments. The first 

concerned the general rise in commercial fraud recorded by the police. Although recorded 

commercial fraud is dependant on a number of variables (for a general discussion see Levi, 

1981: 163-164; and 1987: 118-182), Wood's views on the subject are particularly 
interesting, not least because they correspond with some of the major concerns and key 

recommendations of the Working Party. He claimed that the apparent rise in commercial 
fraud was not a function of a simple increase in the actual amount committed, nor a result 

of an increase in the amount reported, but. rather a consequence of the way that it was being 

defined by the police. The police, in his view, had traditionafly tended to define commercial 
fraud as a civil rather than a criminal matter, but in the late 1960s and early 1970s had 

become far more inclined to treat commercial fraud more seriously and define it as 

criminal. ý' Although no direct evidence exists to account for why the police had begun to 

take commercial fraud more seriously and articulate certain forms of commercial behaviour 

as a criminal rather than a civil phenomena, Michael Levi's study on long-finn fraud" 

provides an interesting insight into one of the major reasons why it might have occurred. 

Levi observed that in the early 1960s, professional fraudsters, working under the aegis of 

the Kray or Richardson brothers, had begun to undertake a series of large-scale long-firm 

frauds which were to provide the financial base upon which the gangsters' respective 

criminal empires were constructed. According to Levi, the profits from the crime were being 

used to pay their gang members and to gain a monopoly on extortion and on criminal 

activity in general. This gave rise to concern within the police that professional criminals 

and gangsters were profiting from fraud in general, and long-firm fraud in particular, and 

that to a large extent had derived much of their power from the crime. This led to a number 

of police officers being deputed to specialise in long-firm fraud within the MCPCFD; a 

process which culminated in 1971 with the formation of a permanent long-firm fraud 

section within the Department (Levi, 1981: 54-84 and 167). Thus, in the context of long- 

firm fraud at least - which had begun to consume an increasingly significant proportion of 

the resources that the police devoted to commercial fraud - the police had begun to regard 

commercial fraud with increasing concern not because of an appreciation of the seriousness 

of the phenomena itself, but because of its symbiotic relation to conventional crime which 

signified a more direct threat to the social order. 
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The second development that gave rise to the formation of the Working Party related to the 

impact that major, atypical frauds of 'substantial public importance and interest' were 
having on the resources which the police, and the Director of Public Prosecutions' (DPP) 

Office in particular, were able to devote to the routine investigation and prosecution of 

cornmercial fraud. There was a growing concern within the DPP's Office that increasingly 

complex and high profile cases of commercial fraud were beginning to seriously affect its 

ability to advise the police with their investigations and to eventual ly co-ordinate their 

prosecution. The Poulson case, involving corruption in local government, was 

acknowledged as having been especially draining on the resources devoted to commercial 
fraud prosecution within the DPP's Office. At its height an Assistant Director, a Senior 

Legal Assistant and a Legal Assistant had worked full-time on the case. This constituted a 

third of the entire Fraud Division (Jardine Working Party, 1979). What is interesting here, 

however, is not the limited resources available within the DPP's Office for the prosecution 

of cornmercial fraud (although this gives a strong sense of the lack of seriousness the DPP's 

Office and Government attached to commercial fraud), but that the primary concern was 

not the prosecution of large cases of commercial fraud itself, but the impact that it was 
having on the routine prosecution of commercial fraud. The original inspiration of the 

reforms, as such, centred on maintaining the routine prosecution of commercial fraud - 

which, as we shall see, generally involved a narrowly defined socio-economic type of case - 

rather than large cases of commercial fraud. ' 

The following analysis aims first to illustrate how the institutional edifice that sustained the 

investigation and prosecution of commercial fraud at the time of the Jardine Working Party 

operated to restrict the prosecution and conviction of commercial behaviour to a socio- 

economically distinct class of commercial fraud. It is not intended to provide a complete 

account of the whole range of forces that operated to define the contours of commercial 

criminalisation. It does not, for instance, provide a detailed examination of the range of 

filtering processes that served to select the type of cases that eventually came to be reported 

to the police and Department of Trade. This is not to deny the importance of these, and 

other factors, in explaining the particular socio-economic complexion of commercial 

criminalisation during this period. It is simply that these questions lie outside the scope of 

this particular enquiry. Here we are primarily concerned with the intended objectives of the 

Working Party. To examine, in other words, the extent to which the exercise was designed 

to extend the ainbit of criminal justice intervention. 
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At the time the Working Party produced its report, the responsibility for investigating 

commercial fraud was primarily shared between the Department of Trade and the various 

specialist fraud departments within the police. ' Although specific investigations commonly 

required the involvement of both the police and the Department of Trade, each organisation 

was nevertheless characterised by distinctly different organisational imperatives. These were 

ultimately based upon a shared institutional distinction between illegitimate and legitimate 

capital, or more specifically between fi-audulent criminals and fraudulent businessmen, and 
fraudulent enterprises and 'otherwise' legitimate commercial concerns which had been 

operated fraudulently. These distinctions, operating through organisational practices, 

produced a sharp distinction in the type of cases that each organisation typically accepted 
for investigation. The police commonly only initiated inquiries into fraudulent criminals, 
leaving the responsibility for investigating fraudulent businessmen to the Department of 
Trade (Jardine Working Party, 1979). The importance of this institutional distinction in 

shaping the socio-economic complexion of the cases that were eventually prosecuted and 

convicted in the criminal courts was paramount. This was because whether an investigation 

was originally undertaken by the police or the Department of Tradewas crucial to 
determining which cases were investigated with a view to a criminal prosecution, which 

were ultimately accepted for prosecution, and which were likely to result in a conviction. 

THE POLICE 

The investigation of commercial fraud was not, and never had been a high priority of the 

police. John Wood once remarked for example, that the police tended to 'view [commercial] 

fraud as a very low profile crime' and were highly resistant to the view that 'there was just 

as valuable a public service in sifting through the pages of a fraudulent company to obtain 
evidence of crime as there was in arresting a bank robber' (Wood cited in The Guardian, 

1986). Although Wood's comments were mainly directed at individual police officers, it 

seems that the tendency to subordinate commercial fraud to crimes that more directly 

signified a threat to the social order was as true of the police as an organisation as it was of 
individual police officers, and that this particular ordering of priorities persisted both during 

and beyond the 1970s when the police had appeared to regard commercial fraud more 
seriously. 'Mus, in the wake of the inner-city riots in the early 1980s, Kenneth Newman 
instituted a policy of relocating police officers from specialist departments, such as the 
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MCPCFD, to divisional street crime and burglary. This had the effect of reducing the 

number of police officers serving in the MCPCFD from two hundred and nine in 1981 to 

one hundred and ninety by 1983 -a fall ofjust over 9 per cent (Levi, 1987: 138; House of 
Commons, 198 6a: col. 5 11 w). 2" 

Yet, although the police accorded commercial fraud a low priority -a fact that was bound to 

have a significant impact on the resources that were made available for its investigation - 
the crime was still investigated. The MCPCFD, for example, existed solely to investigate 

commercial fraud and, in 1978, it had four hundred and seventy three cases under 
investigation (Jardine Working Party, 1979; also see Leigh, 1982: 226). Tbis, however, 

provides no insight into the general socio-economic complexion of the cases that were 

investigated. The question remains. Was the operation of the MCPCFD oriented to all 

forms of commercial fraud or did it only tend to undertake investigations into illegitimate as 

opposed to 'othenvise' legitimate capital? The latter interpretations appears more accurate. 

The role that the police assumed in the investigation of commercial fraud was not so much a 

reflection of a deep-seated operational commitment to controlling the general criminality of 

commercial concerns, as it was an extension of one of its more traditional objectives - to 

police the activities of 'ordinary' professional criminals. The report of the Working Party, 

for instance, records that the police were essentially 'concerned with criminals who 

engage[d] in fraud', and that their primary function was to investigate companies that were 

'wholly criminal from the outset', with a view to bringing charges under the general 

criminal law (Jardine Working Party, 1979). Although the report did not specify the precise 

criteria that were employed to distinguish between criminals who committed frauds in a 

commercial setting from 'othenvise' legitimate businessmen who committed frauds through 

formerly legitimate companies (or other commercial concerns), it is reasonable to suppose 

that the notion of the criminal, as opposed to the fraudulent businessman, was being used to 

describe four particular types of fraudulent individual. 

First, those who repeatedly committed commercial frauds, but who confined their criminal 

actions exclusively to the commercial realm, such as the 'career' long-firm fraudster. 

Second, 'ordinary' crin-dnals who were known to the police for their involvement in the 

more traditional forms of criminal enterprise, such as drugs, robbery and extortion, but who 
had diversified their operations into the commercial world. Third, individuals who had no 
known prior criminal history, but who were working in conjunction with either known 
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criminals or career fraudsters. And finally, individuals with no previous criminal history 

and no known crin-dnal contacts, who were ostensibly involved in legitimate business and 

commerce but whose actions had, in fact, never bome a relation to legitimate business. 

Levi's study confirms that this distinction between criminals and businessmen was, in the 

case of long-firm fraud at least, institutionalised at an operational level and provides 

valuable evidence to the effect that even when the police did suspect fraud by 'otherwise' 

legitimate businessmen their limited resources deterred them from charging the suspect. He 

quoted one police officer as saying: 

'These 'slippery-slope frauds -25 YOU talk about. They are more cases of fraudulent trading 

than proper Its. The people who run them aren't really villains - they're mainly people 

who do stupid things when they get into a sticky financial situation ... they're not proper 

villains... You won't find this in the rule book, but in practice, almost everybody is given 

one chance ... If we nicked everybody we thought might have done an 11, we'd never 
finish our paperwork, the cases might never come to coum and if they did, they'd never 
have the room to try them' (Levi, 1981: 179). 

There was, in short, a presumption within the police against mounting investigations into 

individuals who were suspected of committing frauds but who were not regarded as either 

conventional criminals, career fraudsters, individuals working in conjunction with people 
known to the police, or criminal fmudsters. The significance of this to the socio-economic 

complexion of the cases prosecuted and convicted in the criminal courts will become 

apparent as the discussion progresses. However, for the moment it is important to focus on 
the major concerns of the Working Party and discuss the legal powers that the police had at 
their disposal to investigate the type of frauds that typically came within its brief. 

The Powers of the Police 

'Me importance of gaining access to documentary evidence concerning the operation of a 
fraudulent company or business is crucial to the process of incrimination. As a former 

Treasury Counsel asserted in his evidence to the Fraud Trials Committee: 'It is hard for a 
fraudster to avoid incriminating himself by his records' (Worsley, 1985). However, other 
than what the Working Party described as the 'very limited powers' given by section 441 of 
the Companies Act 1948 and section 7 of the Bankers Book Evidence Act 1879, the police 
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had no additional powers to investigate commercial fraud over-and-above those that were 

available to them in the investigation of crime in general. Although it has been forcefully 

argued that the relationship between legal rules and police behaviour is generally indirect 

and contingent (McBarnett, 198 1, McConville, et al, 199 1), the limitations of section 441 

were regarded by the Working Party, and the police in particular, as acutely constraining. 
Applications under section 441 (which enabled the police to apply to a High Court Judge"' 

by way of summons for an order authorising the production of a company's documents) 

were rarely made by the police as they invariably produced substantial delays to the 
investigation . 

21 Ile delay specifically arose from the need to obtain Counsel's opinion and 
to prepare legal submissions to show that there was reasonable cause to believe that any 

person, whilst an officer of the company, had committed an offence in connection with the 

management of the company's affairs and that evidence was to be found in the company's 
books and papers (Jardine Working Party, 1979: 29; Director of Public Prosecutions, 1985: 

9). Moreover, according to Levi, where applications were made, in the context of long-firm 

fraud at least, thejudiciary were rarely prepared to grant an order (Levi, 1981: 182). The 

police's perception of the investigative value of section 44 1, within the context of long-firm 

fraud, was summed up by one police officer who claimed that: 

'As far as we are concerned section 441 might as well not exist on the Statute Book' 

(cited in Levi, 1981: 183). 

Section 7 of the Bankers Book Evidence Act 1879 was, according to the Working Party, of 

even less value to the police. Although it empowered them to apply to a Magistrates' Court 

or to a judge to inspect and take copies of entries in a banker's book for any purpose 

connected to their investigation, the power only arose after legal proceedings had been 

instituted (that is where the suspect had been charged) and, in addition, the suspect was 

commonly notified of the application. 

The Working Party concluded that the lirnitations of section 441 and section 7 and the 

general lack of police powers to search and seize evidence placed severe restraints on the 

police to acquire evidence before it was removed or destroyed; the right effectively being 

denied to them unless they had the co-operation of the company itself or had arrested its 

officers. What is of major interest, however, is not that the law offered significant protection 
from incrimination, although this is important, but why the Working Party regarded it as a 
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problem. To this effect, their major concern was that the legal restraints on the police were 
being 'exploited to the full by criminals experienced in the world of fraud, whether they 

operate[d] as individuals or behind the cloak of a limited company' (Jardine Working Party, 

1979). Thus, in this respect, the major preoccupation of the Working Party was that 

criminal fraudsters were being granted immunity from unilateral police intrusion. 

The fact that the investigative powers available to the police were constrainýing even within 

the limited goals that they set themselves, led them to rely heavily on the Department of 
Trade and the far more intrusive powers available to it under section 109(l) of the 
Companies Act 1967. These are considered below. 

THE DEPARTMENT OF TRADE 

As part of its general responsibility for regulating corporate conduct the Department of 

Trade also had a miscellany of powers at its disposal to investigate companies which could 

be used to unearth evidence which would ultimately sustain a prosecution. " These powers 

were of far greater significance to the prosecution of 'otherwise' legitimate companies dw 

the powers available to the police. There were two reasons for this. First, because unlike the 

limited powers available to the police, the Department of Trade's powers were far more 

coercive. And second, because the Department of Trade was an institution which, unUe the 

police, was not organisationally oriented to the investigation of criminals or wholly 

fraudulent companies. Department of Trade investigations undertaken on its own 

initiative, 2' in other words, were far more likely to be directed towards previously legitimate 

companies. As we shall see, however, the potential of these powers to realise the 

prosecution of 'otherwise' legitimate companies was rarely, if ever, fully realised. 

Section 109 ofthe Companies Act 1967 

The chief powers vested in the Department were granted by section 109(l) of the 

Companies Act 1967 and section 165 of the Companies Act 1948. The first of these, section 
109, empowered the Department to direct a company to produce its books and papers andý 

where necessary, to require any of its past or present officers to provide an explanation of 
them (see Levi, 1981: 1834; and Leigh, 1982: 166). ' The provision had originally been 

introduced to serve as a preliminary investigative tool to complement the other major power 
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at the Department's disposal, granted by section 165, which enabled a far more extensive 

and comprehensive investigation to be undertaken. To this effect it empowered the 
Department" to undertake a discreet preliminary investigation-, enabling a decision to be 

made about whether a full investigation was warranted without generating the publicity that 
invariably followed the appointment of inspectors under section 165. 

Section 109 investigations were not, however, restricted to this function. The terms of the 

provision were far more extensive. Amongst other things, a section 109 inquiry could be 

used for the purpose of enabling the Department to exercise its powers under companies and 
insurance legislation, in aid of civil proceedings brought under section 37 of the Companies 

Act 1967, or with a view to %vind-up a company, or to enable the Bank of England to 

discharge its functions under the Banking Act 1979 (Leigh, 1982: 166). With respect to 

criminal proceedings section 109 had three principal uses. First. it authorised the 

Department to use any information acquired from an inquiry to undertake an immediate 

prosecution. Second, it permitted the Department to pass the results of an inquiry 

undertaken on its own initiative onto the criminal authorities. And finally, it allowed the 

Department to undertake an inquiry in response to a request for assistance from either the - 

police or the DPP. Thus, as well as a preliminary measure to a full inspection, a section 109 

investigation could also be used a means of expediting either a current or imminent criminal 

investigation. " 

Ile few acaden-&s who have considered the provision have, to varying degrees, tended to 

ignore the full range of uses to which section 109 investigations could be put. In The 

Control ofCommercial Fraud, for example, Leonard Leigh only lists the fiill range of ends 

to which section 109 could be employed; giving the impression that the facilitation of the 

full power of investigation (which is discussed in greater depth) was by far the most 

significant effect of the preliminary power of inspection (Leigh, 1982: 173 and 233). To 

emphasise the use of section 109 in this way is, however, to confuse the reason why the 

power was introduced with how it was used in practice. Although the precise extent to 

which the full power of inspection was facilitated by the introduction of the preliminary 

power of inquiry is difficult to evaluate, the statistics produced by the Department of 
Trade's Annual Reports suggest that its impact in this respect was minimal. On average, 

only four section 165 inquiries per annum began with a section 109 inquiry between 1967, 

the year the provision took effect, and 1978. " This was not in any way a result of the 
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Department's reluctance to use the provision. On the contrary, over the same twelve year 

period, one thousand and fifty nine section 109 inquiries were undertaken; nearly six times 

the total number of section 165(b) investigations and well over twenty times the number that 

originated in a preliminary inquiry. "' Leigh suggests that one reason for the considerable 

difference between the use of each power was that in most cases the mere institution of a 

preliminary inquiry was sufficient 'to cause the company to put its affairs in order' (Leigh, 

1982: 173). " There is no conclusive evidence eitherway to suggest whether this occurred or 

whether it, in part, accounts for the disproportionately greater number of section 109 

inquiries to section 165 investigations. What evidence that does exist, however, suggests 

that it was not the only reason. Although Leigh notes that (before 1981 when information 

obtained during the course of section 109 was made generally available to the police) the 

Department of Trade's view was that section III of the 1967 Act precluded them from 

releasing information to the police before proceedings had commenced, section 109 was still 

frequently used to support criminal investigations (see Leigh, 1982: 178; Rider and Hew, 

1977). By the early 1980's this appeared to be the exclusive purpose of 109 inquiries. 

According to the DPP's written evidence to the Fraud Trials Committee, for instance, the 

major reason for the difference in the use of the two powerswas that the Department was - 

more disposed to using the provision to support the police and DPP's investigations, rather 

than as a means of investigating complaints with a view to initiating an inspection under 

165. This, he claimed, was because in practice, staff limitations at the CIB tended to heavily 

restrict the number of section 109 inquiries it could undertake and, as a result, they were 

generally only made at the request of either the police or the DPP (Director of Public 

Prosecutions, 1984). 

TWs would suggest that the powerwas rarely used as a means of initiating investigations 

into 'otherwise' legitimate companies with a view to eventual prosecution. Moreover, where 

the Department used the power on its own initiative to investigate 'otherwise' legitimate 

companies it would seem that either the Department were reluctant to forward the results 

onto the police or would generally only use it as an exploratory device to aid the decision on 

whether to undertake a section 165 investigation, and even in this respect it only gave rise to 

a small number of section 165 investigations. Section 109 inquiries, in short, appeared to be 

rarely used as an instrument to initiate crirainal prosecutions into 'otherwise' legitimate 

companies. 
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Section 165 qf the Companies Act 1948 

Consequently, the singular most important power used to investigate 'otherwise' legitimate 

companies which might produce a criminal prosecution was that granted by section 165(b) 

of the Companies Act 1948. '6 This provision authorised the Secretary of State for the 

Department of Trade to appoint inspectors, customarily a Queen's Counsel and an 

accountant appointed from outside the Department, " to mount a full investigation into the 

management of limited companies. Under the provision inspectors were granted wide 

powers to require the production of a company's documents and records, and to question its 

officers and agents - the transcripts of which could be used as evidence in Court. 

Although investigations under section 165 constituted the most intrusive power that the 

authorities had at their disposal to investigate commercial fraud, the grounds upon which 

the power was made available to the Secretary of Statewere not restricted to the 

investigation of commercial fraud committed by 'otherwise' legitimate companies nor, for 

that matter, to commercial fraud itself. The power was also exercisable where the 

'circumstances suggested' that a company had been formed for a fraudulent purpose, or 

where the promoters or managers of a company had been guilty of misfeasance or other 

misconduct towards the company or its members, or where the members of a company had 

not been given all the information with respect to its affairs which they might reasonably 

expect (see Leigh, 1982: 169; and the Company Law Committee, 1962: 79). Tlius, section 
165 investigations could be put to a number of ends other than simply the investigation of 

commercial fraud. 

One of the purposes of these- other ends was to support the administration of the 

practitioner-based regulatory apparatus of business and commerce. As the Working Party 

put it, the other ends were pursued with a view to alerting the Secretary of State to the way 

the company under investigation was being conducted and ultimately 'to provide 

information to the Stock Exchange and to the professional bodies about the conduct of 

[their] members' (Jardine Working Party, 1979). The pursuit of these other administrative 

objectives through the mechanism of the full power of investigation was as old as the power 
itself, the first reported case of which had been in the latter part of the nineteenth century 

(Hadden, 1977: 352). In fact prior to the introduction of section 165 of the Companies Act 

1948, the full power of investigation was primarily a vehicle of private redress for 
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shareholders. It could only be exercised on the petition of shareholders, and its primary 

purpose was to obtain information on their behalf with a view to assisting their control of 

management. Section 165 was, it seems, designed to shift the emphasis of the power away 
from its use as a form of private redress to a form of state intervention. Thus, the new 

power gave the Board of Trade the capacity to order an investigation on its own initiative; a 
feature which gave effect to the view of the members of the Company Law Committee of 
1943-4 that the existing provision was resistive to the prosecution of fraud and required 

reform to make it a more useful stimulus to prosecution (Leigh, 1982: 165). 

Notwithstanding the existence of the other administrative objectives of section 165 

investigations, in keeping %%ith the changes made to the power in the 1948 Act, the public 

pronouncements of the Department generally tended to stress the discovery of fraud as one 

of the major, if not the major function of section 165 investigations (see, for example, 
Department of Trade, 1979: 1. and Rider and Hew, 1977: 149). If this, however, had served 

to give the impression that the state had put a premium on facilitating the process of 

criminal justice intervention against the companies that were subjected to the provision, then 

it was a fantastic illusion. Although section 165 investigations had immense inherent 

potential to unearth evidence of commercial fraud, according to the observations made of 

the power in the Working Party's report, it seems that, in practice, they served as much to 

inhibit the process of criminal justice intervention as they did to realise it. 

As with the powers that had preceded it, section 165 had not primarily been conceived as a 

device to facilitate criminal justice intervention; having been initially established to provide 

information for shareholders (Jardine Working Party; 1979). The power was rarely 

exercised prior to the introduction of section 109 of the 1967 Act (Rider and Hew, 1977: 

146). According to Leigh, this was because the Department insisted on a very high standard 

of proof before it would act so as not to unduly damage a company through adverse 

publicity (Leigh, 1982: 170-1; see also Rider and Hew, 1977: 145). Leigh's observation 

was based upon the evidence given to the Company Law Committee which reported in 

1962. A closer exammation of the Committee's report, however, tends to suggest that the 

Department's fear of inflicting unwarranted adverse publicity on a company was not the 

only reason it failed to act. Ile Committee found that the Department not only generafly 

refused to act on complaints without considerable evidence to substantiate the allegations 

made, but also where considerable evidence to justify an investigation did exist; in which 
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case it tended to advise applicants to pursue their complaints through the courts (Company 

Law Committee, 1962; see also Leigh, 1982: 170-1). Too little evidence and the 

complainant was sent away, too much and the complainant was sent elsewhere. As such, it 

seems that the Department's efforts to protect companies from the intrusion represented by 

a section 165 investigation was either as much a result of its preference for civil remedies, 

over administrative or criminal justice solutions or, alternatively, a reflection of the 
Department's view that all adverse publicity was unwelcome even where there were genume 

grounds for a complaint. 

According to Leigh the rise in the number of section 165 investigations after 1967 was 

testimony to the effect of section 109. it is difficult to see, however, how the rise in section 

165 investigations can be attributed solely to the introduction of the power to initiate a 

preliminary inquiry. Whilst the average number of appointments under section 165 

increased nearly twofold after 1967, only half of the increase can be directly accounted for 

by the introduction of section 109 (Department of Trade, 1966; 1967). More significantly, 

however, the rise in the number of section 165 investigations did not realise a corresponding 

increase in criminal justice intervention. Even by the 1970's, when the power was cafled ' 

upon more frequently, the powerwas still neither designed, regarded within the Department, 

nor primarily employed as an instrument to assist the process of criminal justice 

intervention. The Department, for its part, was reluctant to intervene to tailor its operation 

to the needs of the criminal process. When the DPP criticised the delay cornmonly taken to 

inform the police (or DPP) of criminal offences which had been discovered in the course of 

a section 165 investigation, for example, the Department of Trade made the point that the 

function of inspectors was not always appreciated. "' 

According to the Working Party's report, the pronounced tendency within the Department to 

subordinate criminal justice intervention to the other administrative objectives of section 

165 investigations operated through organisational practices to shape the operational 

priorities of the inspectors. 17hus, in its introduction to a discussion on section 165 

investigations the Working Party stated that, '... the section 165 inspectors have very 

different aims from the police ... 
The procedure ... 

is not so much designed to show criminal 

offences as undesirable management or poor auditing systems' (Jardine Working Party, 

1979). This is not to say that the style of management or the standard of a company's 

auditing systems were examined to the complete exclusion of suspected fraud or that the 
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power was never used as a means of facilitating criminal justice intervention. The Working 

Party's report did, for instance, stress that one of the objectives of inspectors was to look 

for 'criminal behaviour', and both criminal investigations and prosecution did follow from 

investigations under section 165. " It was simply that the administrative objectives of 

section 165 investigations regularly took priority over the instigation of criminal justice 

intervention, and that the provision was tailored more to ftirther the inspectors' 

administrative objectives rather than to the demands of criminal justice intervention. The 

power, in short, was both primarily designed and used to supplement and aid the operation 

of the administrative apparatus of commeFcial regulation. More specifically, both the 

statutory requirements of the section and the operational priorities of the inspectors served, 
in the main, to extinguish the prospect of section 165 inquiries supporting criminal 
investigations that would ultimately found successful prosecutions. 

There were several reasons why section 165 investigations were not enabling of criminal 

justice intervention. Firstly, the appointment of Inspectors were invariably published and in 

the case of private limited companies appointments 'quickly came to the notice of the 

public'. " This, in the view of the Working Party, gave the officers of the company under 
investigation the opportunity to both conceal evidence that tended to incriminate them and 
'to take steps to protect themselves [from prosecution]' (Jardine Working Party, 1979; see 

also Director of Public Prosecutions, 1984). Thus, from the very moment a section 165 

investigation was undertaken, the form that it took appeared not so much to be shaped by 

the imperatives of criminal justice intervention, which required stealth and secrecy, but by 

its administrative objectives, serving to minimise the prospect of incrin-dnating evidence 
being uncovered. 

This characteristic was rcflected throughout the conduct of investigations. Hence, although 

section 41 of the 1967 Act granted inspectors the power to inform the Department of Trade 

(which would then take the decision to refer the matter onto the criminal authorities) if they 

suspected that their enquiries had uncovered suspected criminal offences, they were 'often 

reluctant to do so for fear of prejudicing the assistance they [were] receiving from officers 

and members of the company.... ' (Director of Public Prosecutions, 1984). The overall 

result, according to the Working Party was that since the inspectors had 'all the powers of 
investigation' the police were sometimes 'not involved until long after the appointment of 
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the inspectors, by which time any offences [were) very stale and memories [had] faded' 

(Jardine Working Party, 1979). " 

Even when an investigation had been referred to the criminal authorities and a section 165 

investigation was being carried out concurrently with a police enquiry, the police enquiry 

could rarely advance. Inspectors were notoriously 'reluctant to co-operate' or, at the very 

least, tended to 'request the Police not to interview a particular person for fear of 

prejudicing their inspection' (Director of Public Prosecutions, 1985). According to the 

Working Party, even when inspectors broke with convention - deciding not 'to keep their 

interviews with witnesses before the police question[ed) them' - and the police were able to 

see the transcripts of the evidence given to inspectors they 'often' could 'make little sense of 

them because they are taken over a period of months and in no discernible order' (Jardine 

Working Party, 1979). In other words, where full co-operation was forthcoming, further 

delays were almost inevitable since it was rare for section 165 investigations to have been 

conducted with a view to the demands of a subsequent criminal investigation. When 

inspectors interviewedwitnesses, for example, they would neither chronologically order the 

transcripts of the interviews nor identify the documents which were referred to in the 

interview. This tended to cause substantial delays to any future criminal investigation, for 

when the police - who were ultimately responsible for amassing and ordering evidence for a 

prosecution - came to examine the transcripts of interviews, they were not only unable to 

'make sense of them because they [-*verel taken over a period of months and in no 

discernible order', but were also obliged to spend weeks 'marrying up the evidence with 

documents' (Jardine Working Party, 1979). 

The sum effect of all this was that the police and therefore commercial fraud prosecution 

were routinely denied the benefits which the Department of Trade's more intrusive powers 

promised. Section 165 inspectors routinely subordinated criminal justice intervention to the 

object of completing their investigation; causing considerable delays to the process of 

incrimination. " This, as we shall see, had a profound impact on the DPP's decision to 

prosecute. 

The Consequences ofthe Edsting Organisation ofSection 165 Investigations 
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'Me investigation into Dadeeling Limited captures perfectly both the scale and 

consequences of the delay that commonly took place before an investigation had reached the 

stage when a decision to prosecute could be taken. The offences were committed in 1974. 

On April 30th 1975, the Department of Trade initiated an inquiry under section 109. The 

information obtained from the inquiry confirmed the Department's suspicions and, as a 

result, inspectors were appointed under section 165 to investigate the affairs of the company 

on July 22nd 1975. Although the inspectors began work immediately, nine months passed 
before they submitted a report (on May 19th 1976) to the Department of Trade under 

section 41 of the Companies Act 1967. This informed the Department of their suspicion that 

criminal offences had been committed and suggested that the police begin to make their own 

enquiries into the company. It was not until July 9th, however, before the Department 

formally notified the DPP of the substance of the inspectors' findings and passed over 

reports that had been made pursuant to section 109 and section 4 1. In July, the DPP 

informed the police that it was assuming responsibility for the case and that one of the 

inspectors, Peter Millet QC, had agreed to assist the criminal investigation and was 

prepared to be interviewed. Towards the end of 1976, on 3rd November, a conference 

between the DPP's lawyers and the police took place in which the policewere advised on 

the lines of enquiry that they should pursue. Thereafter, work on the criminal investigation 

came to a virtual cessation whilst the police and the DPP awaited the results of the 

inspectors' investigation. Another year passed before the inspectors submitted a draft report 

to the Department of Trade (22nd November 1977), disclosing evidence of 'serious criminal 

offences' committed by individuals who, three years after having comrnitted the offences, 

were now outside the jurisdiction. On March 20th 1978, the inspectors submitted their final 

report a copy of which was supplied to the DPP the following month. On receipt of the 

reportý the criminal investigation gathered pace once again. Between June 7th 1978 and 
September 28th 1979, lawyers from the DPP held three conferences with the police. On 

September 28th 1979, five years after the offences had been committed and well over four 

years after the Department of Trade had initiated its section 109 inquiry, the police finally 

submitted their last report to the lawyers working on the case in the DPP's Office. 

Just over a month later on 5th November 1979, an Assistant Director took the decision not 
to initiate criminal proceedings. The major reason for this was that the prosecution would 
have involved a committal in 1980 and a trial by the middle of 198 1, seven years after the 

offences had been committed. Furthermore, the two principal defendants were abroad, the 
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first being sick and elderly and the second having taken up residence in Andorra where there 

Nvas little prospect of him being extradited. The remaining defendants were on the periphery 

of the fraud or had died during the course of the protracted investigations. ' 

Thus, even where the police and DPP were alerted to the suspected commission of criminal 

offences during the early stages of a section 165 investigation, the network of practices 

embraced by the organisations of commercial fraud investigation served to minimise the 

prospect of a prosecution. 

THE RECOMMENDATIONS AND THE SIGNIFICANCE OF THE JARDINE 

WORKING PARTY 

A constant theme of the report had been the need for greater resources to be made available 

to the Department of Trade, but especially the police, for the investigation of commercial 
fraud. The under-funding of these institutions, in part, accounts for why criminal justice had 

traditionally tended to operate at the margins of financial regulation: why, in other words, it 

was only able to sustain the prosecution of all but a small and unrepresentative sample of 

the cases that came to the attention of the authorities. The collective failure of the police, 
Department of Trade and DPP's Office to systematically apply criminal justice solutions to 

commercial crime was not, however, solely a product of under-funding. An equal 
impediment to successful criminal justice intervention was the organisational and legal 

structure of criminal justice itself. 

Commercial fi-aud investigation was organised to limit its capacity to sustain crin-dnal 

prosecutions on a routine basis. The laws that governed the production, preparation and 

presentation of evidence were not tailored to the realisation of prosecution. The organisation 

of commercial fraud control, in short, was co-ordinated to subvert as much as it was to 

facilitate criminal justice intervention. This was particularly acute in respect of the 

prosecution of 'otherwise' legitimate companies. As a result of the Department of Trade's 

reluctance to manage section 165 inquiries in a way that would expedite a criminal 

investigation, by far the most common source of criminal prosecutions were cases that had 

been investigated from the outset by the police. However, because the police largely tended 

to mount investigations into commercial fi-aud committed by criminals or 'career' fraudsters 

or through companies which were fraudulent from the outset, cases involving previously 
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legitimate companies rarely resulted in criminal prosecution. Tlius, at the time the Working 

Party produced its report, the practical role of criminal law in controlling commercial 

trading was principally to exclude criminals from using the medium of the limited company 

as a vehicle for fraud. 

Of equal significance, was that the report's recommendations were principally aimed at 

expediting this particular use of criminal justice. The primary concern of the Working 

Party, in other words, was not to expand the narrow role that criminal justice had 

traditionally played in the control of commercial fraud by ensuring the more frequent 

prosecution of commercial fraud committed through 'otherwise' legitimate companies. This 

is not to say that the report failed to make any recommendations to expedite the prosecution 

of 'otherwise' legitimate companies. In respect of section 165 investigations, it did, for 

instance, stress the 'need for the evidence to be kept in a tidier form and the witness 

transcripts to be more like statements taken by the police' and emphasised the importance of 

an exhibits officer who could 'cross-reference the transcripts of evidence' (Jardine Working 

Party, 1979). Significantly, new resources for these reforms were not made available, " not 

that the Working Party seemed unduly concerned about the state's inability to prosecute 

'othenvise' legitimate companies. Its report recorded, for example, that: 

'We consider that we have a good system which would be greatly improved with 

additional powers granted to the police and additional resources and manpower to both 

the police and the prosecuting lawyers. ' (Jardine Working Party, 1979) 

Rather its main concern was on meeting what it considered to be the most serious threat 

posed by commercial fraud; namely the growing trend of criminals using the facilities of 

commerce to comn-dt crime. 

6 
... we wish to emphasise that in the majority of cases fraud is local, is criminal from the 

outset ... 
It is for these reasons that the police require additional powers to fight an ever 

increasing and ever more sophisticated type of crime' (Jardine Working Party, 1979). 

To transform criminal justice into a central medium of financial regulation would, however, 

not only have required a radical reorientation of organisational culture, it would also have 

required a fundamental revision of the organisational and legal structure of criminal justice 
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itself Both of these requirements depended upon direct intervention from central 
Government and neither were addressed in the report. Central Government, for its part 
however, had conspicuously failed to directly intervene and adapt the process to the 
demands of financial regulation. What then was unique to the 1980's that motivated the 

state to cultivate criminal justice as a means of financial control? This question will 

principally be addressed in Chapter 111, since it can only be fully answered after the 

establishment and original objectives of the Fraud Trials Committee is understood. 

THE FRAUD TRIALS ('ROSKILL') COMMITTEE 

TBE CREATION OF AD HOC FRAUD INVESTIGATION GROUPS 

Shortly after the Jardine Working Party completed its report Sir Michael Havers, the then 

Attorney-General, formed a small working group to examine its reconunendations; on co- 

operation between the police, Department of Trade and DPP's Office with a view to putting 

them into practice. Surprisingly, the working group's strategy to implement the proposals, 

presented to Havers in April 1980, gave rise to an informal pilot scheme of ad hoc fraud - 
investigation groups (Fraud Trials Committee, 1986: 17; Home Office, 1984). These 

groups, put into operation on a case-by-case basis by the DPP with the co-operation of the 

police and Department of Trade, were essentially designed to expedite the investigation of 

commercial fraud with a view to limiting the number of cases which failed to reach trial 

because of unduly long and protracted investigations. " To this end, each group was 
designed to provide a relatively formal structure in which all the agencies involved in 

commercial fraud investigation could consult with one another at the outset of an 
investigation. It was anticipated that this early consultation would provide the basis of a 

more co-ordinated investigation which would only pursue those lines of enquiry most likely 

to produce a 'manageable' case, thereby circumventing the wasteful practice of parallel 
investigations by the police and Department of Trade which routinely involved extensive 
duplication of effort and delays in eliminating barren lines of enquiry (Home Office, 1984). 

The measure was surprising because, in the event, ad hoc fraud investigations were 
designated to more complex frauds, some of which involved 'otherwise' legitimate 

companies. A phenomena to which the Working Party had only attributed a low priority. 
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Although it is difficult to assess with any precision whether the fraud investigation group 

concept brought about an increase in the prosecution of commercial fraud committed 

through 'otherwise' legitimate commercial organisations, all the parties which participated 
in the project at least considered them to be an effective means of reducing the time taken to 

complete investigations. The MCPCFD estimated a reduction of about a third of the time 

taken to complete a conventional inquiry (Fraud Trials Committee, 1985: 18). This general 

satisfaction with the new arrangements provides another cause for surprise, because it 

seems to contradict the turn of events that followed. Even before the pilot scheme had run 
its course, the Government had already set in train a measure which, in the event, 

precipitated a far more radical transformation in the prosecution of the most serious and 

complex commercial frauds. 

THE ESTABLISHMENT OF TBE FRAUD TRIALS COMMITTEE 

On 8 November 1983, only two years after the first fraud investigation group had been set 

up, the Lord Chancellor and the Home Secretary announced their intention to establish an 

independent committee of inquiry to consider what changes could be made to almost every 

aspect of the criminal justice process relating to the investigation, prosecution and trial of 

commercial fraud (House of Commons, 1983: cols. 83-84). " The Fraud Trials Committee, 

or Roskill Committee as it became known, represented the most significant development yet 

in the steady expansion of criminal justice intervention. Its recommendations made both the 

proposals contained in the Report of the Jardine Working Party and those which were put 
into effect look thoroughly conservative in comparison. 

According to the DPP's written evidence to the Fraud Trials Conunittee, Havers had been 

anxious that 'the momentum generated by the Jardine report should not be lost' (DPP, 

1984), but his efforts to preserve that momentum could, in view of the limited 

recommendations in the Report, only serve to confirm his caution. Of the Report's fourteen 

recommendations, only two really stand out as significant. The first, which was later 

enacted as sections 8 to 16 and Schedule I of the Police and Criminal Evidence Act 1984 

(PACE), was to aflow the police (where there were reasonable grounds for suspecting 

fraud) 'to seize material evidence, including financial records of persons and organisations, 

before proceedings had begun' (Jardine Working Party, 1979: 44). These new powers, 

although containing restrictions in respect of material acquired or created in the course of 
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any trade, business, profession or other occupation. " nevertheless constituted a significant 

advance on the powers previously available to the police. More specifically, PACE removed 

arguably the most extravagant constraint on the police which, in effect, prevented them 
from taking possession of financial records until a person had been charged (see above"). 
Whether the police were able to take full advantage of them, however, is doubtful 

considering that, on all accounts, the investigation of fraud was still given a low priority 

within the force (see for example, Fraud Trials Committee, 1986: 34-35; Levi, 1987: 138). 

The second proposal which recommended minor changes to the organisation of commercial 
fraud investigation and prosecution - and was realised first in the shape of ad hoc fraud 

investigation groups and later with the institution of the fraud investigation group concept 

on a more permanent footing (hereafter described as FIG) - proved to be only marginally 

more significant in terms of empowering the DPP's Office to prosecute cases of commercial 
fraud committed through 'othenvise' legitimate companies. 

The single most important reason for the failure of ad hoc fraud investigation groups to 
bring about an appreciable change in the prosecution of 'otherwise' legitimate companies 

was what Doirian Williams, a one time Controller of FIG, described as the 'reckless under- 

resourcing of FIG' (Williams, 1987). Despite the Jardine Report's call for more staff in the 
DPP's Office and Solicitor's Office to be allocated to the investigation and prosecution of 
fraud (Jardine Working Party, 1979: 44), no meaningful increase in resources was 
forthcoming. In a speech to a conference organised by the Institute of Chartered 

Accountants soon after retiring from the DPP's Office, Williams revealed that the fraud 

investigation group concept had suffered 'severe resource problems ... since its inception' 

(Williams, 1987). Whilst it was only a pilot scheme operating in London, it certainly had 

little effect on the number of fraud cases investigated by the City of London police which 

were brought to trial. 11us, between 1981 and 1984, despite an increase from 80 to 117 

cases under investigation, and a comparable rise in arrests from 35 to 77, the number of 
cases taken to trial in the Crown Court remained the same at 18 (House of Commons, 

1985c: col. 434). What is even more striking, however, is that the lack of financial 

commitment to the concept continued throughout the 1980's, and beyond 2nd January 1985, 

when it was placed on a more formal basis. 

This latter development might in itself have appeared to suggest a significant departure with 
the past; suggesting not just a general increase in the prosecution of commercial fraud4 but 
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also a discrete increase in the prosecution of cases of commercial fraud which, hitherto, had 

routinely escaped prosecution. Especially given the frequency with which FIG was relied 

upon by Government Ministers when questioned about the Government's commitment to 

prosecuting fraud, its subsequent coverage in the news media, "' its association with the 
Peter Cameron Webb syndicate scandal and the fact that it represented the first tangible 

realisation of the reforms advocated by the Jardine Working Party. 50 This was clearly the 
image which the Government wished to foster, Sir Michael Havers, the Attorney-General, 

announcing in the House of Commons, for instance, that: 

'... FIG has been a great success story. Indeed, it has been so successful that it is almost 
ovcrwhclming' (Housc of Commons. 1986b: col. 768). 

The easewith which FIG lent itself to this representation is readily appreciable. Although it 

was subsumed within the DPP's Office, its title - the Fraud Investigation Group - gave it a 

relatively distinctive identity. Nor did this merely seem to be a matter of Presentation. FIG, 

or more precisely the institution of the fraud investigation group concept on a more 

permanent footing represented, to some extent at least, a substantive organisational chang&; 
involving the creation of another specialist Fraud Division within the DPP's Office in 

addition to the two which already existed. This re-organisation allowed one Division to deal 

with London 'FIG cases', another to investigate provincial 'FIG cases' and a third to deal 

with all the other frauds reported to the DPP (Levi, 1987: 177). " Each Division was headed 

by an Assistant Director of Public Prosecutions and initially contained four lawyers with a 

support staff of accountants, law clerks and secretaries, operating along similar lines to the 

ad hoc groups. As soon as either the police, the DTI or DPP, identified that a case required 

a FIG investigation, a representative of each of the organisations would meet to consider 
first whether that view was correct and second to allocate responsibility and generally draw 

up a strategy for the investigation. Thereafter this relatively structured setting would 

provide a forum in which the general direction of the investigation could be discussed and, if 

necessary, to facilitate an iinmediate inspection by the DTI under section 447" of the 

Companies Act 1985 so that the police investigation would not be delayed (Fraud Trials 

Committee, 1986: 20). 

Moreover, the criteria setting out the type of cases which would acquire the label of a 'FIG 

case' - which included frauds discovered in the course of DTI investigations, frauds 
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committed by people connected with Llovd's, the Stock Exchange and other Commercial 

Exchanges (Home Office, 1985) - also seemed to suggest that this more permanent 

arrangement would begin to see cases of commercial fraud committed through 'otherwise' 

legitimate companies prosecuted with increasing regularity. However, as Levi has observed, 
FIG was a 'more cosmetic than substantive' development (Levi, 19 87: 177); suffering a 

chronic short-fall in resources right up until the enactment of the Criminal Justice Act 1987, 

the SFO's enabling legislation. Havers might have said that the success of FIG had been 

'overwhelming', but in vie%v of John Woods comments" that it could 'barely cope' with the 

volume of work, overwhelmed would have been a more accurate choice of word (House of 
Commons, 1985c: col. 447). 

Thus, in 1985 no new staff were recruited to the Fraud Divisions of the DPP's Office, 

notwithstanding a near 50 per cent increase in the number of cases of fraud referred them 

on the previous year (Williams, 1987). This limit on recruitment remained in place even 

when the under-staffing of FIG had eventually become public knowledge, " forcing the 

Attorney General to announce to the House of Commons that FIG AN-as to be given a 60 per 

cent increase in stafý including nine more lawyers (Levi, 1987: 177, Williams, 1987, House 

of Commons, 1986b: col. 766-67). In 1987, FIG faired little better, recruiting just three new 
lawyers and one extra law clerk, but not a single extra accountant (Williams, 1987). The 

constraints operating on FIG's capacity to expand the scope of criminal justice intervention 

is brought into even sharper focus by comparing its budget and staffing to its case-load. In 

1986 FIG had nearly 600 cases referred to it -a massive amount in view of the fact that it 

had less than 60 staff (of which initially only 18 were professionals - Levi, 1987: 177) and 

an annual budget of around fl. 5 million (Williams, 1987). FIG, in other words, seemed 

chronically under-resourced, especially when one considers that in the explanatory and 
financial memorandum to the Crin-drial Justice Bill it was anticipated that the SFO would 

require a budget of around L4 million per annum to investigate and prosecute about 50 to 

100 cases with an estimated staff of 80. 's 

More important, however, in terms of FIG's impact on the prosecution of commercial fraud 

committed through 'otherwise' legitimate companies however, was the fact that many of its 

cases did not fall within the formal criteria of a 'FIG case'. Only 35 0 of the 600 cases 

referred to the Fraud Divisions with the DPP's Office had been reported because of their 

'difficulty, importance and local sensitivity'. Of the remainder, 55 had, for instance, been 
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referred to FIG under section 165 of the Bankruptcy Act 1914,100 more having been 

referred to it because of insufficient resources to deal with the cases locally (Williams, 

1987). Even then not all of the 350 cases which had correctly been reported to the DPP's 

Office were designated as 'FIG cases'; Williams estimating that only 80 to 90 of the cases 
FIG had under investigation satisfied the FIG criteria (Williams, 1987). 

This is not to deny that FIG had a real impact on the prosecution of commercial fraud. As 

we saw above, in a purely technical sense, the fi-aud investigation group concept was 

generally considered to have brought about a decrease in the time taken to investigate cases. 

This was crucial if the Fraud Divisions were to keep abreast of the steep rise in the volume 

of fraud cases referred to the DPP in the 1980's, which climbed from 408 in 1984 to 593 in 

1984. And to some extent it seems to have managed the problem. Between 1984 and 1985, 

the number of cases committed for trial upon indictment increased from 45 to 93; between 

1985 and 1986 the number of trials concluded, in which the Fraud Divisions were involved, 

increased from 55 to 86, accompanied by a parallel rise in convictions from 42 to 74. It is 

difficult to ascertain whether this increase in prosecutions managed by the Fraud Divisions 

included a parallel increase in the number of cases of commercial fraud committed througlf 

'othenvise' legitimate companies; certainly not all of them were even 'FIG cases'. What is 

certain, however, is that it did include these types of cases, such as the Miller Carnegie 

case, "' which although not reaching the jury (the defendants being acquitted on the direction 

of the trial judge) would have had a far smaller chance of reaching trial under the 

conventional arrangements for criminal investigation. Thus, FIG did not seem to be 

completely ineffective in prosecuting cases of commercial fraud conunitted through 

'otherwise' legitimate companies. Nonetheless, in Williams's words, the Government's 

'cynical determination to limit expenditure"' (Williams, 1987) undermined the claim that 

FIG represented a significant land-mark in criminal justice expansionism, reducing it to 

something which more closely resembled a Treasury led efficiency drive concerned with 

making better use of existing resources. " 

The Fraud Trials Committee's recommendations, on the other hand, looked revolutionary in 

comparison. Not only because of their number - 144 compared with the 14 made in the 
Jardine Report - but also because of their breadth and substance. To this effect, the 

Committee's proposals involved changes to almost every aspect of criminal justice and 
included: the introduction of an administrative mechanism for transferring cases to the 
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Crown Court as an alternative to committal proceedings, granting the police a power of 

investigation comparable to those available to the Department of Trade and Industry under 

section 447 of the Companies Act 1985; changes to the evidential rule against hearsay 

allowing documents to be adduced as evidence of the truth of their contents; the introduction 

of preparatory hearings in which matters of law could be resolved in advance of trial, 

measures designed to penalise defendants who did not disclose their case prior to trial; an 

exan-driation of the feasibility of a new unified organisation responsible for all the functions 

of detection, investigation and prosecution of serious fraud cases; and, most controversially 

of all, the abolition ofjury trial for 'comp! ex fraud cases' and its replacement of a 'Fraud 

Trials Tribunal' consisting of a judge and two lay assessors. Although individually many of 

the Committee's proposals, such as its recommendation that prosecuting counsel be 

appointed at an early stage in the investigation of serious fraud cases, 59 appeared to offer no 

more than minor changes to working practices and attitudes, taken as a whole its 

recommendations nevertheless seemed to represent a significant bid to develop the capacity 

of the criminal justice process to intervene against commercial fraud. Ile question, 

however, remains. Why was the Committee set up? 

THE CAUSES BEHIND THE ESTABLISHMENT OF THE FRAUD TRIALS 

COMMITME 

According to John Knox, a former Deputy Director of the SFO, the series of frauds at 

Lloyd's of London, the most notorious of which was the case against Walker and Moran, 

were the immediate cause of the establishment of the Fraud Trials Committee (Knox, 1992). 

Why these cases, as opposed to the legion of others which preceded them, should have 

prompted such a radical review of serious fraud prosecution might at first appear difficult 

to reconcile with the preceding decade of commercial fraud prosecution. The 1970's, which 

had witnessed the Secondary Banking Crisis, ' had been punctuated by a series of failed 

prosecutions (Levi, 1987: 197), none of which, it seems, were considered important enough 

to prompt a radical re-examination of commercial fraud prosecution. The Jardine Working 

Party, an internal review which only made a number of modest recommendations, being the 

nearest. 'Me Committee's own view of its origins was, however, unambiguous. On the 

subject of the announcement in Parliament which had signalled its establishment, the 

Committee's report recorded 'the concern which had been expressed about the range of 

problems generated by allegations of serious commercial fraud' (Fraud Trials Conunittee, 
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1986: 5). Against its summary of recommendations which had begun with a declaration of 
the public's loss of confidence in the legal system's capacity to bring 'the perpetrators of 

serious fraud expeditiously and effectively to book', the suggestion was clearly that it had 

been established in response to public pressure (Fraud Trials Committee, 1986: 1). " 

This interpretation is questionable in view of the political context in which the Committee 

was established. At the time, fraud was not an issue of general concern and, if we rely on 
the news media and Parliament as an index of 'public opinion', "' there had clearly been no 
increase in public concern since the late 1970's, the period in which the concept of ad hoc 

Fraud Investigation Groups had been devised and implemented. The coverage of the Lloyd's 

cases in the news media was brief by the standards of the mid-1980's. The report in The 

Times of Moran and Walker's acquittal, for instance, only ran to a paragraph (The Times, 

198 1). Parliament's curiosity was even less roused. Although fraud at Lloyd's of London 

proved destined to capture the imagination of MP's some three or four years after the event 
(see, for example, House of Commons, 1985c: col. 's 434472), in the days and weeks 
immediately proceeding the verdicts, the significance of Moran and Walker's acquittals 

seemed to have been lost. No questions were asked in the House of Commons on their 
implications for the system of commercial fraud prosecution. This apparent absence of 

public concern begs a number of questions. Why, for instance, was there such a radical 

review of commercial fraud investigation and prosecution in the absence of public concern? 
Why did the Committee indicate that it had been established in response to public concern? 
And, most importantly of all, if public concern did not cause the Roskill Committee to be 

set up, what did? 

These questions can only be answered by understanding the Government's primary reason 
for establishing the Fraud Trials Committee. Although it undertook what, on any measure, 

constituted a thorough and comprehensive review of every aspect of commercial fraud 

prosecution, it seems that neither the Government nor the Committee itself anticipated that it 

would. Contrary to its broad terms of reference, the Committee was principally established 

to examine the continued viability ofjury trial for complex fraud cases. Near the begi ig 

of its report, for instance, the Committee conceded that, at the outset, it felt that the 'main 

part' of its work would be 'concerned with the question ofjury trials for fraud cases. This 

admission was supported by the content of the Committee's invitation for submissions of 

written evidence, the first substantive stage of its work, which focused principally on the 
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alternatives to jury trial for serious fraud cases (Fraud Trials Committee, 1986: 204; also 

see Levi, 1986: 395). "' What is sometimes ignored, is that the Committee only resolved to 

undertake a detailed examination of the entire administrative and legal structure of 

commercial fraud investigation and prosecution once it became apparent from the evidence 

of witnesses that the jury was not considered to be the sole or even the major problem of 

commercial fraud prosecution (Fraud Trials Committee, 1986: 5). A fact which, as we shall 

see, has immense significance for understanding the creation and subsequent operation of 
the SFO. 

Thus, the Fraud Trials Committee was established not to recommend the creation of an 
SFO, but to consider the abolition ofjury trial -a controversial issue, but in terms of 

enhancing criminal justice intervention, far less radical than what it eventually 

recommended. To understand why jury trials had become an issue of importance it is 

necessary to appreciate how the underlying concerns that underpinned the reform process 

had begun to change in the early 1980's. The Jardine Working Party's primary conclusion 

had been to reaffirm that serious, but otherwise routine cases, of commercial fraud 

orchestrated by criminals or by career fmudsters were the major object of commercial fraud 

prosecution. By 1982, however, if not earlier, ' the reform process had become almost 

exclusively associated with fraud committed in the City of London (Director of Public 

Prosecution, 1984: 12-14). Thus, in explaining the formal institution of the Fraud 

Investigation Group, the Director of Public Prosecution, in his evidence to the Fraud Trials 

Committee, stated that: 

'Within the last two years there have been a number of cases in the City of London which 
have caused a great deal of concern not only to the public at large but also to the Bank of 
England and to the Treasury. As a result a Working Party under the chairmanship of a 

senior officer in the Treasury was formed in order to review prosecution arrangements. It 

was agreed that the FIG concept was a good one, that it should be extended and put on a 

more formal basis' (Director of Public Prosecutions, 1984: 14). 

The prosecution, and presumably conviction, of these 'cases in the City of London' had (for 

reasons which will be considered below) become an issue of central importance to the 
Government. And it was this that increasingly began to shape and, just as importantly, 

sustain the momentum of the reform process. Reform to the organisation of commercial 
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prosecution (in the shape of the fraud investigation group concept) had already been set in 

train, leaving the court process itself as the last major obstruction to the cost effective and 

efficacious prosecution of City fraud. Some authors (see for example Levi, 1984; and 
1986), have suggested that because cases other than those involving City fraud were of 

comparable complexity they too were responsible for generating the general 'disquiet with 
juries' (Fraud Trials Committee, 1986: 204). And therefore, both the establishment of the 

Committee and its subsequent recommendation to abolish the jury could also be explained 
in part by reference to fraud cases outside the City of London. What evidence that exists, 
however, tends to strongly suggest otherwise. Not only had the object of the reform process 

clearly experienced a decisive shifý but the definition of complex fraud which the 

Committee proposed as a guide to determine which cases should be tried without a 

conventional jury also clearly anticipated that it would, in the main, apply to cases 
'involving the Stock Exchange, Lloyd's of London, and the commodities and futures 

markets' (Fraud Trials Committee, 1986: 153). 

The jury had, for a number of years, been isolated as the principle obstacle within the court 

process to the prosecution and conviction of complex fraud in general, and City fraud cases 
in particular, as well as the source of long and unacceptably expensive trials; the latter 

having been a concern within the legal profession for some time (Levi, 1983,257-261; 

1984: 3 84; Fraud Trials Committee, 1986: 204; Berlins, 1977; Hughes, 198 1). Several 

reasons had long been in circulation to justify the swelling tide of dissatisfaction with the 

jury. These have already been exhaustively analysed elsewhere (see Levi, 1983,261-265; 

1984, and 1987: 197-210), but in summary, a lay jury's inexperience of commerce, 

accounts, financial transactions and the rules which governed them, was thought to require 

considerably more elaborate and detailed explanations by Counsel of documents, methods 

of accounting and so on, than would otherwise be required for a judge and tribunal of 

professional assessors, or just a judge sitting alone. This inexperience of the world of 

commerce, aggravated by an unfamiliarity with court procedure, multiple defendants and 

charges, and the modus operandi of the fraud itself, was also thought to produce longer 

speeches by counsel, thus adding to the length of the trial and ultimately to its cost (DPP, 

1984: 26; Fraud Trials Committee, 1986: 139-142). Moreover, the financial burden of long 

trials, although a major concern in itself, also informed the DPP's decision not to proceed 

against what he considered to be less serious cases. Thus, in his oral evidence to the 
Committee, the DPP stated: 
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'It plays a part in the decision making process in that where I feel that the likely cost of 
the prosecution would heavily outweigh the seriousness of the offence and the likely 

penalty I would not prosecute' (DPP, 1985: 2) 

In addition to this, the difficulties of presenting a case to a jury in a readily comprehensible 

form, although rarely the sole reason, was sometimes a major factor in deciding not to 

proceed %vith a prosecution (Fraud Trials Conunittee, 1986: 142-143). Thus, in his written 

evidence to the Cornmittee, the DPP referred to cases 'which arc not prosecuted because 

they arc thought too difficult to put over to a jury' (DPP, 1984: 26). Furthermore, the 

burden that long and complex fraud trials placed upon judges was also thought to obstruct 

the successful prosecution of City fraud. Mistakes during summing up were said to be 

increased (DPP, 1984 and 1985), leading defendants to being acquitted on appeal 

(Commissioner of the Police of the Metropolis, 1984: 13). In the case arising from the 

collapse of the Israel British Bank, 65 for instance, the DPP claimed that the trial judge's 

summing up was 'so poor' that the prosecution 'did not think that [it] could possibly hold it 

in the Court of Appeal and merely urged the Court of Appeal to apply the proviso which 

they did not do' (DPP, 1985: 17). Finally, the complexity of the trial was also said to 

increase the likelihood ofjudges: admitting otherwise inadmissible and prejudicial evidence, 

leading to juries being discharged (DPP, 1984). 

These twinned criticisms of the jury - its tendency to act at once as an obstruction to the 

prosecution of City fraud and as a source of long and expensive trials - led the Committee 

to recommend its abolition for complex fraud cases, which it was anticipated would usually 
involve City fraud, and its replacement with a Fraud Trials Tribunal comprising ajudge and 

two professional jurors drawn from a panel of people with 'an experience of complex 

business transactions' (Fraud Trials Committee, 1986: 147). In the event the 

recommendation was not adopted by the Government (see below), but its Report did lead to 

the enactment of the Criminal Justice Act 1987, out of which came what proved to be an 

equally radical measure: the Serious Fraud Office. 

The actual creation of the SFO in 1987 raises one of the most significant questions 

concerning the Office. Why, after six years of refornis which were so starved of resources 
to rob them of any radical impact on commercial fraud prosecution, did the Government 
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finally decide to establish an organisation which promised to significantly expand the scope 

of criminal justice intervention? To answer this question, it is necessary to examine the 

political significance of the financial service industry and its relationship to commercial 
fraud. 

1 In the context of discharging its deterrent fiinction, George Staple, the third Director of the 
SFO, referred to the unique pressure upon the SFO to demonstrate its effectiveness: 'I think 
it's getting the message across that if you do commit fraud there's a good chance of you 
being investigated and prosecuted and if it's serious enough, that it will be by the SFO, and 
if it is by the SFO, the SFO is seen by the public at large as an effective and efficient 
organisation' (Staple cited in Weait, 1995; 94)7 

2 See for example section 47 of the FSA 1986. 

3 See section 12(l) of the Criminal Justice Act 1987. 

4 The 1986 Act vests the responsibility of regulating the financial service industry in the 
Secretary of State for Trade and Industry who is, in turn, empowered to the delegate that 
responsibility to a designated agency which, at present, is the Securities and Investment 
Board (the SIB was identified as such in section 114(2)). The SIB is a private company 
which is empowered to recognise a number of self-regulating bodies, each of which has 
responsibility for particular aspects of investment businesses. The principal self-regulating 
bodies are the self-regulating organisations (SRO's). To begin with there were five of thes6, 
but at present there exists just three after the amalgamation of the Securities Association 
(TSA) and Association of Futures Brokers and Dealers (AFBD) into the Securities and 
Futures Authority (SFA) and the absorption of the Investment Management Regulatory 
Organisation (IMRO) and Financial Intermediaries Managers and Brokers Regulatory 
Association (FIMBRA) into the Personal Investment Authority (PIA). Other important self- 
regulating organisations; are the Recognised Professional Bodies (RPB's), which includes 
professional bodies such as the Law Society, Recognised Investment Exchanges (RIE's) 
and Recognised Clearing Houses (RCH's). Immediate executive control over regulation 
resides with the SIB which, in addition to determining the recognition of SRO's, retains 
general supervisory control over them. To this effect, the SIB, amongst other things, has the 
power to revoke recognition under section II (I) if an SRO fails to satisfy the criteria set out 
in the Act contained within Schedule 2 and section 10(3) of the Act. One of the most 
important of these criteria is found in Schedule 2, paragraph 3. which makes the 
requirement that an SRO must have rules which will afford investors protection 'at least 
equivalent' to the rules issued by SIB for directly authorised persons a pre-condition of 
recognition, but it also includes an obligation to establish adequate monitoring and 
enforcement arrangements and effective arrangements for the investigation of complaints. A 
fiirther feature of the SIB's supervisory position is that it can apply for an court order under 
section 12 requiring an SRO to comply with its statutory obligations or with the 
requirements of section 10(3) and Schedule 2 of the Act or direct the alteration or itself alter 
the rules of an SRO under section 13 where these do not satisfy the equivalence test. If the 
framework of regulation is designed to be underpinned by the SIB, its modus operandi is 
underpinned by exclusion. Section 3 of the Act stipulates that no one may carry on 
investment business in the UK unless he or she is authorised either directly by the SIB 
(under section 25) or, as is more common, by an SRO (under section 7), or unless he or she 
is an 'exempt person. 'ne same applies to firms which carry on investment business. For a 
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more comprehensive account of the regulatory apparatus put in place by the Financial 
Services Act of 1986 see Rider, Abrahams and Ferran, 1989. 

5 Itwas, for example, made a criminal offence, punishable with up to two years 
imprisonment, to practice in the financial services sector without first obtaining recognition 
from either the SIB or one of the self regulating bodies. 
"A simple way of illustrating this is to compare the resources of the SFO and FIG with 
those made available to the self-regulatory apparatus put in place by the FSA 1986. 
Although, the resources made available to the institutions of criminal justice increased 
during the 1980's, in 1994 the combined budgets of the SFO and FIG was just L31 nidlion 
(Review Team, 1994: 3) compared with the SRO's and Government Departments' (namely 
the DTI and Bank of England) operating ýosts incurred in regulating the financial services 
industry (excluding banking) in 1993 of L94 million (Franks and Schaefer, 1993: 24). These 
figures are also reflected in the number of lawyers and accountants employed by FIG and 
the SFO in 1994, which stood at 51 (Review Team, 1994: 3), and the number of regulators 
employed to regulate the financial service sector by the self regulatory bodies, DU and 
Bank of England, which in 1993 amounted to 1,035 (Franks and Schaefer, 1993: 24). 

7 See Brake and Hale (1992) for a discussion of the politics of contemporary law and order 
strategies. 

8 Interview,, %ith John Wood, a one time Controller of the Fraud Investigation Group and the 
first Director of the SFO. 

See Appendix I for a short discussion of how these terms are defined in the context of this. 
discussion. 

10 See, however, McConville, et al 1991 and the discussion on De Spretter Futures in 
Chapter VI. 

11 [190311 Ch. 728, at 732-733. 

12 Such as Rv Quinn (1898); Rv Radley (1973); and Welham v DPP (196 1), all of which 
were drawn upon by the House of Lords in Scott. 

13 [19751 A. C. 819 at 839, H. L. 

"T'he assumption that the opinion inMorris (1984) (that an act authorised by the owner 
could not be an appropriation of that property) was to be followed in preference to the 
conflicting opinion in Lawrence (1972) was confirmed in Shuck (1992) immediately prior to 
the decision in Gomez (1993). 

15 Save for offences involving theft or intent to steal in respect of which section 2(l) of the 
Thcft Act 1968 does explicitly exclude some general forms of conduct from amounting to 
dishonesty (section 1(3) of the Theft Act 1968; Woolven, 1983). 
16 [19821 Q. B. 1053 at 1064, per Lord Lane. The Ghosh direction, which applies to all 
offences involving dishonesty, is not always required. No direction is needed, for example, 
where the only issue is one of fact - whether, for instance, an alleged misrepresentation was 
true or false - and the defendant's conduct was 'obviously dishonest by ordinary standards' 
(Price, 1990). Moreover, even where the issue is not one of fact, a Ghosh direction is not 
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required if the issue is whether ordinary people would consider the alleged conduct 
dishonest unless the defence case suggests that the defendant knew that ordinary people 
would (Roberts ffilliam), 1987). 
17 The mentally ill, people with learning disabilities or those who are drunk or insulated 
from reasonable and honest people excepted. 

18 Griew uses the standard of 'ordinary people', applied in the formula propounded in Feely 
(1973), rather than 'reasonable and honest people' which was used in Ghosh (1982) 
because of the tautology involved in assessing dishonesty according to the standards of 
reasonable and honest people (Griew, 1985: 342). 

'9 Ile Working Party comprised representatives of the Home Office, Department of Trade, 
the Director of Public Prosecution's Office and the police. 

20 Personal communication with John Wood (8th September 1994). 

2' A long-firm fraud is used to describe 'a business which orders substantial quantities of 
goods on credit at a time when the owners of the business either intend not to pay them or 
suspect that, as things stand at present, they may not be able to pay for them (Levi, 198 1: 
1). 

22 Personal communication %Nith John Wood (8th September 1994). 

23 See Levi (198 1) for a description of the distribution, staffing and organisation of 
specialist police fraud squads throughout the United Kingdom at this time. 

24 The MCPCFD comprised police officers from both the Metropolitan and the City of 
London police forces. The full complement of the MCPCFD for the years 1979-1986 
acquired from a response given by the then Minister of the Home Department, Giles Shaw, 
to a written question from the Labour MP, Harry Cohen, in 1986 (House of Commons, 
1986a: w. col. 511) is displayed in Appendix II (Table 1). 

25 Levi identified 'three principal sub-types' of long-finn fraud in his study. These were: the 
I pre-planned' fraud, where businesses were set up with the sole intention of defrauding 
suppliers, 'intermediate' frauds, which occurred when company officers made a deliberate 
decision to turn a formerly legitimate business into one which defrauded its suppliers; and 
'slippery-slope' frauds, which occurred when businessmen continued to trade and obtain 
goods on credit, although it was highly unUely that they would be able to pay for goods 
(Levi, 1981: 1-2). 

26 The power of inspection under section 441 was also available to the Department of Trade 
and DPP. 

27 The section demanded that evidence of fraud was given and therefore required an affidavit 
to be sworn. The Jardine Working Party's report differed marginally to the DPP's written 
evidence to the Fraud Trials Committee on the extent of the delay inherent in section 441 
applications. Ile report stated that it was possible, but by no means the norm to obtain an 
order within forty eight hours. The DPP, in his evidence to the Fraud Trials Committee, on 
the other hand, was more emphatic (at least in terms of the anodyne language used by civil 
servants) about the delay caused by section 441 applications. The procedure in his view was 
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'not conducive to a speedy investigation of the books and papers of the company where time 
is of the essence' (Director of Public Prosecutions, 1985: 9). 

28 See generally Leonard Leigh's The Control of Commercial Fraud for a useful overview 
of the Department of Trade's other functions and a comprehensive discussion of the fiill 
range of powers that it had at its disposal (Leigh, 1982). The Official Receiver, an officer of 
the court appointed by the Department of Trade where a company is wound up by the court, 
also had an important role to play in the investigation of conunercial fraud, especially where 
otherwise legitimate companies were involved (for a more detailed discussion on the 
relevant law see Leigh, 1982: 159-166). Under section 236 of the Companies Act 1948, the 
Official Receiver was obliged to ascertain why a company had gone into liquidation and 
report any possible criminal offences to the Department of Trade. According to the Working 
Party about seventy five reports were made to the Department arising from company 
liquidations. Half of these concerned offences such as a failure to keep proper books, rather 
than commercial fraud. The Working Party's report recorded that about thirty cases a year 
involved company fraud and were reported to the DPP. The majority of these were returned 
to the Department of Trade, leaving the DPP to prosecute about six or seven each year 
(Working Party, 1979). 

Ile Working Party identified two major flaws in the Official Receiver's capacity to 
initiate criniinal proceedings. First, because there was rarely close co-operation between the 
police and Official Receivers, there was a danger that each left responsibility for 
investigation to the other. And second, that Official Receivers sometimes only referred cases 
to police when they were sure that criminal offences had been committed, by which time tho 
case may have become stale (Working Party, 1979). 

29 Rather than at the request of the DPP or the police. 

30 Sections 109(l)(a)-(e) specified the type of companies that were covered by the provision. 
In addition to granting the Department the power to command the production of a 
company's books or papers from a present or former officer of the company, the section 
also empowered the Department to require anyone else who might have control or be in 
possession of the books or papers to produce them and to demand an explanation from 
them. Failure to comply with a production order without a cogent explanation was a 
criminal offence under section 109(3)(b) of the Act. 

31 Enquiries under section 109(1) were invariably carried out by the Companies 
Investigation Branch (CIB) at the Department. 

32 The Department's capacity to forward documents obtained under a section 109 
investigation onto the police or DPP was limited to a number of specified criminal offences 
(Leigh, 1982: 166). 

33 See Appendix 11 (Table 2) for the number of investigations undertaken under sections 
165(a) and (b) of the Companies Act 1948 for the years 1967 to 1978. 

34 See Appendix II (Table 3) for the number of inquiries initiated under section 109 of the 
Companies Act 1967 for the years 1967 to 1978. 
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35 It would appear that Leigh based this suggestion on the Department of Trade's claims to 
the powers of section 109 investigations (see Rider, 1977: 150). 

36 Personal communication with John Wood (8th September 1994). Full powers of 
investigation were granted by sections 164,165 and 172 of the Companies Act 1948 and by 
section 32 of the Companies Act 1967. Section 164 and 165 related to the affairs of 
companies in general, whereas the latter two sections related to interests in securities. 
Section 164 granted the (Secretary of State for the) Department of Trade a discretionary 
power to appoint inspectors where an application was made by a sufficient proportion of the 
membership of the company concerned. The applicants were required to show good cause 
for an investigation, and the Department was able, if it desired, to require them to provide 
security for costs. Section 165(a) imposed a duty on the Department to appoint inspectors if 
either by special resolution, or by an order from the court, the company declared that it 
should be investigated by an inspector. According to Leigh most investigations were 
conducted under the powers granted by section 165(b) (Leigh, 1982: 167). The Annual 
Statistics released by the Department of Trade do not, unfortunately, distinguish between 
investigations initiated under section 165(a) or section 165(b). However, both the Jardine 
Working Party's report and the DPP's written evidence to the Fraud Trials Tribunal discuss 
the latter as the most significant power that was used to investigate limited companies [so 
much so that no mention was made of sections 165(a), 172 or 32]. 
37 This was not always the practice. Howcver, inspectors were invariably appointed from 
outside the Department in cases of 'public interest and importance' (Director of Public 
Prosecutions, 1985: 7). 

38 The DPP's criticisms were made during the course of its evidence to the Fraud Trial 
Committee. The exact substance of the position taken by the Department of Trade on the 
aims of section 165 investigations is difficult to evaluate since the evidence that the 
Department gave to the Fraud Trials Committee remains partly confidential and, as such, 
closed to the public. This particular insight into the policy position of the Department was 
obtained from a discussion document made in pursuance of the Committee's examination 
into the powers of investigation relating to commercial ftaud (see also Rider and Hew, 
1977: 147). 

39 For a celebrated example see Raw, 1977. More generally see Leigh, 1982. 

' The judgement of the Court of Appeal in Norwest Holst Ltd. v Department of Trade 
(1978) confirmed the fact that the Department of Trade was not legally obliged to warn a 
private limited company of the fact that it was to be investigated under section 165(b). 

41 Also see the DPP's evidence to the Fraud Trials Committee where he stated: 'There is 
nothing to stop criminal proceedings in advance of the conclusion of the Department of 
Trade enquiries but in practice the start of the criminal proceedings does not take place until 
the Department of Trade enquiry has been completed since it is only at that stage that the 
full strength of the cases is usually known' (Director of Public Prosecutions, 1984). 

42 Moreover, delays tended to cause further delay. As the Working Party put it: '... the 
officer in charge of the case may change several times during the course of the enquiry and 
on each change the replacement has to spend a great deal of time and effort in catching up' 
(Jardine Working Party, 1979). 
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43 The above chronology of this case is to be found in the Public Records Office at LC/36. 

44 Although the report did note that 'some progress' had been made by the Department of 
Trade which had 'asked inspectors to be more careful in logging documents and, in future, 
will emphasise the importance of this in its letter of appointment to them' (Jardine Working 
Party, 1979). 

4' The case involving Halliday Simpson, the Manchester stockbrokers, exemplifies the then 
continuing problem of protracted investigations used as a justification, within the DPP's 
Office, to take no further action. The case had come to light through a Stock Exchange 
investigation begun in March 198 1, when the Chieftan Unit Trust group asked the Council 
to exan-dne certain share dealings that had 

* 
been carried out with the group. This had 

followed an internal inquiry by Chieftan into an unrelated matter and the dismissal of Ian 
Hazeel, an investment manager, in September 1980 for alleged breaches of the Chieftan 
Trust deeds. Details of Hazeel's personal dealings were handed over to the Stock Exchange, 
and that information sparked the wider investigation into Halliday Simpson. The findings of 
the Stock Exchange investigation were posted in July 1982, after the firm had been 
suspended from trading in July 19 8 1, pending the investigation into the firms dealings. The 
report concluded that, from March 1978 to March 198 1, Halliday Simpson had been using 
its dealing suspense account as an 'open account', allowing some fund managers to book 
transactions to the account before specifýing the ultimate recipient of the stock. To this 
effect, a fund manager might give instructions to Halliday Simpson to purchase stock and 
book it to the open account. If the price rose, the stock would be put through from the open 
account to the fund manager's institution at the new price. Entries were then created in the' 
books of Halliday Simpson purporting to represent bargains for a private client account of 
the fund manager (or a relation, or possibly even an associate) at the prices at which the 
stock had been traded through the open account. As such, profits were transferred out of the 
open account to the beneficiaries of the agents involved in the transaction at the expense of 
the principal, or clients. If the price of the securities had fallen, the bargains would be 
booked directly to the client. 
A further report was completed by the Stock Exchange council, and a statement was 

issued in late October 1982 detailing the transactions and parties involved in the use of the 
account. One of the more prominent series of transactions involved Sir Trevor Dawson, the 
chair of Arbuthnot Securities, the investment arm of the merchant bankers, Arbuthnot 
Latham. As a friend of the senior partner of Halliday Simpson, David Garner, Dawson had 
placed substantial orders with the firm which were routinely placed in the 'open account' 
after having been executed in the market. The surpluses in the account were then transferred 
to one of six client accounts by the manufacture of a pair of bargains, using the same 
security title and the same prices at which the 'open account' had purchased and sold the 
shares (Franks and Mayer, 1989: 107-111). 
The Stock Exchange reports on the affair were eventually passed onto the DPP's Office 

and, in turn the City of London Police, after Garner and a number of others had been 

expelled from the Stock Exchange. The City Police's investigation continued until the 
summer of 1984, when the DPP, acting on the advice of Treasury Counsel Michael 
Corkery, decided to take no fiirther action on the basis of the length of time which had 
passed since the deal was undertaken (Gillard, 1985: 3 1). 

'Me precise terms of reference required the Committee: 



Commercial Fraud Prosecution bqfore the Establishment ofthe SFO 59 

'to consider in what ways the conduct of criminal proceedings in England and Wales arising 
from fraud can be improved and to consider what changes in existing law and procedure 
would be desirable to secure the just, expeditious and economical disposal of such 
proceedings. ' (House of Commons, 1983: col. 's 83-84). 

47 Section 8 of PACE generally permits the police to apply for a warrant from a magistrate 
to enter and search pren-tises, and seize and retain any material for which the search was 
authorised provided that: there are reasonable grounds for believing that a serious arrestable 
offence has been committed (defined in section 116); there is material of evidential value on 
the premises which is likely to be of substantial value to the investigation of the offence, the 
issue of the warrant is necessary; and that the material in question does not fall into a 
special class. To this latter effect, where the material has, amongst other things, been 
acquired or created in the course of any trade, business, profession or other occupation (so- 
called 'special procedure material'), the police are required to apply for an order to a circuit 
judge under the special procedure set out in Schedule I of the Act. The judge is required to 
make an order for production if. there are reasonable grounds for believing that a serious 
arrestable offence has been committed; the material is likely to have substantial value to the 
investigation; and it has likely evidential value and other methods of obtaining it have failed 
or are notworth trying because they are bound to fail and the public interest on balance 
requires production of the material. An application for an order must normally be made 
after notice has been given to the person holding the material, but avvarrant may be issued 
by the judge where service of a notice could seriously prejudice the investigation. In addition 
to this general power of investigation, section 18 also empowered the police to search 
premises occupied or controlled by a suspect once he or she had been arrested (a power 
which before the section took effect probably did not exist - see McLorie v Oxford [1982] 2 
All E. R. 280). 

48 Under the previous law, courts could grant warrants to search for evidence of other 
offences, such as drugs or stolen goods, but not evidence of fraud. 

49Nigel Lawson, the Chancellor of the Exchequer announced the Government's intention to 
place the fraud investigation group arrangement on a permanent footing on 3rd July 1984 
(House of Commons, 1984: col. 89). Thereafter, the news media's coverage of FIG, 
although never approaching the exposure obtained by the SFO, was extensive. Moreover, 
FIG was referred to on a regular basis by Government Ministers by way of illustrating the 
seriousness which the Government attached to commercial fraud prosecution (see, for 
example, House of Commons, 1985d: w. col. 360; and 1985b: col. 165). 

30 Several of the Jardine Report's recommendations found their way into law. Section 104 
of the Companies Act 198 1, for instance, granted the Department of Trade the power to 
disclose the results of inquiries under section 109 to the police and the DPP (by generally 
enabling the Department to disclose information to the police and DPP tending to show a 
criminal offence had been committed). In addition to this, a pilot scheme was set up in 
October 1995 involving a panel of 20 accountants who volunteered their services to the 
MCPCFD at fees considerably below the commercial rate (Fraud Trials Committee, 1986: 
35). 

5' The DPP was required under the Prosecution of Offences Regulations 1978 (Statutory 
Instrument 1978, Number 1357, regulation 3) to 'institute, undertake or carry on criminal 
proceedings in any case which appears to him to be of importance or difficulty or which for 
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any other reason requires his intervention. ' Moreover, in October 198 1, at the request of the 
Lord Chief Justice, the DPP re-emphasised the need for chief officers to seek his advice at 
an early stage of a police investigation where the subject of inquiry was likely to prove 
complex or 'heavy' (Fraud Trials Committee, 1987: 13). There was, as such, a substantial 
overlap between the criteria of referral of fraud cases to the DPP's Office and the criteria 
upon which a 'FIG case' was designated (see below in main text). 
The strict demarcation between the two divisions which were designed to prosecute FIG 

cases and the third division, which had a more general remit, soon disintegrated under the 
weight of the resourcing problems suffered by the Fraud Divisions. As time passed, the two 
FIG divisions were forced to accept non-FIG cases for investigation and prosecution as well 
as the non-FIG division taking on FIG cases (Williams, 1987). 

52 This power was similar to that previously available to the Department of Trade under 
section 109 of the Companies Act 1965. 

53 These given to a conference on fraud and read verbatim to the House of Commons by 
Tim Smith. 

54 On 2nd December 1985 the Attorney-General admitted to the House of Commons that the 
resources of FIG were 'seriously stretched' and, as such, were being reviewed (House of 
Commons, 1985a: col. 12). 

55 In the first year of its operation the SFO's full Parliamentary Grant was L6,086,000 for 
administration and 12,634,000 for investigations and prosecutions. The figure for 
administration reflected the exceptional start-up costs - which included the acquisition of 
premises, furniture and equipment. The purpose of the investigations and prosecutions grant 
was mainly to pay Counsel fees and accountants firms undertaking work for the Office (in 
the event, much of this was not needed, since none of the very large cases under 
investigation came to trial during the year and, as such, almost EIA million was surrendered 
to the Consolidated Fund) (SFO, 1989: 9). In the following year, the grant for 
administration and investigations and prosecutions costs was L5,814,000 and L5,305,000 
(of which L3,450,00 was expended) respectively (SFO, 1990: 16). Over both years the 
number of cases under investigation was just over 60 (at the end of its first year its active 
case-load was 66, which fell to 61 by the end of its second year) (SFO, 1989: 7; and 1990: 
6). 

56 This was one of the two cases which were first isolated for investigation and prosecution 
by a fraud investigation group. 

57 This was exemplified by both the above and also by the Treasury's refiisal to grade posts 
high enough, making it 'impossible to recruit sufficient lawyers or accountants from 
outside' (Williams, 1987). 

5' Especially when one considers that one of two 'maJor objectives' of FIG was to enable 
the 'early identification of those cases where an investigation is unlikely to result in criminal 
proceedings so that the investigation may be discontinued and valuable manpower and other 
resources deployed to other investigations' (Home Office, 1985). 

59 Other similar measures, which merely required changes in working practices and attitudes 
included: the appointment in each serious case of a 'Case Controller' who would be 
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responsible for piloting the case from the outset to the verdict (whose responsibility would 
include directing the investigation, employing accountancy and legal services, briefing 
prosecuting counsel and ensuring at all times that there was close co-operation between 
them); the call for more resources in the form, for instance, of better remuneration for the 
barristers and of more accountants; the suggestion that police officers be kept in fraud 
squads for longer than the normal three years in order to increase the expertise of the 
prosecution; and the early appointment of the trial judge who would have responsibility for 
the case from the moment of transfer (Fraud Trials Committee, 1986: 179-189). 

60 For a discussion of the Secondary Banking Crisis see Clarke, 1986: 12-52; and Moran, 
1984. - 

61 Although, the Committee's report also'mentioned the 'general feeling' at the time of its 
appointment that the scale of serious fraud cases escaping detection and prosecution 
threatened to have 'harmful consequences' for the 'reputation' of the City of London, this, 
rather surprisingly, was presented as being only of subsidiary importance to its 
establishment (Fraud Trials Committee, 1986: 1). 

62 The means by which organisations and committees working either for or on behalf of the 
state gauge public opinion is difficult to state with any precision. Whether or not the method 
of evaluation is universal is also open to question. At my time at the SFO, Parliament and 
the news media were exclusively relied upon by its senior staff as the principal measures of 
public opinion. Hall et al, also observe that the judiciary tend to rely on the news media as 
the principal source of the views of the public (Hall, el al, 1978). 

63 The relevant part of the invitation stated the following: 

'The prevalent disquiet ... with the present system of jury trials for what have come to be 
called 'serious fraud cases'... has led to the setting up of the Committee. Ile Committee, 
therefore, sees as its principal task the review of that system in light of the evidence which it 
expected to receive. The complaints include the lengths of some recent fraud trials and the 
unfair burden which the system is said to cast upon those selected for jury service in these 
cases as well as the difficulties which some juries are said to have encountered in 
assimilating a mass of often highly technical and complex evidence. Suggestions have been 
made for different modes of trial in these cases as for example trial by a single judge sitting 
either with assessors or with a jury, whether of the same or a smaller number as at present, 
selected for its special qualifications, or trial by three judges, with perhaps one with special 
qualifications, sitting without ajury... ' (Fraud Trials Committee, 1986: 204). 

Leon Brittan, the then Home Secretary, in announcing the appointment of the Committce 
stated that it would consider 'the way in which courts deal' with serious commercial fraud 
(House of Commons, 1983: w. col. 834). This, of course, like the formal terms of reference 
of the Committee, tended to state its remit more broadly, but it is still noteworthy that his 
remarks implied that the Committee's deliberations would be confined to the trial process. 

" As Knox's interpretation of the immediate cause of the establishment of the Committee 
suggests. 

65 This case was reported as Landy[19811 I WIR 355, C. A. 
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THE CREATION OF THE SERIOUS FRAUD OFFICE 

The foregoing discussion, with its focus on the legal and administrative framework of 

commercial fraud prosecution, primarily concentrated on the immediate or technical 

impulse of refonn, that is, a growing realisation within Government that the State's 

criminal justice apparatus was ill-equipped to economically meet the existing demand for 

criminal justice intervention against commercial fraud with the effect that only a small 

sample of cases were prosecuted and, of these, fewer still convicted. The discussion also 

suggested that, despite the restrictions which were at once contained within and imposed on 

the reforms, real improvements were nevertheless made to commercial fraud prosecution, 

and that these, to some extent, were aimed at realising the prosecution of fraud committed 

by 'otherwise' legitimate commercial organisations which had seemed to routinely escape 

prosecution in the late 1970's and early 1980's. 

If, however, we are to completely understand the conditions which were necessary for the 

state to mobilise its criminal justice apparatus against the commercial form (or at least 

individuals using the conunercial form to conunit fraud) a discussion which focuses simply 

on a dissonance between demand and supply is inadequate in a number of respects. Most 

importantly, it fails to explain why an appreciation of the disjunction between the demand 

for criminal justice intervention and the State's inability to meet that demand produced a 

response. A more specific omission from the previous discussion was that it failed to 

explore why 'cases in the City of London' and, even more importantly, what particular 

forms of this type of fi-aud, were so central to producing a response. Another, related 

matter which, again, was not addressed was why the reform process had for so long been 

gripped by a peculiar paralysis which inhibited a truly ground-breaking response, even 

when it was clear that the chronicafly under-funded Fraud Divisions of the CPS could not 

meet the demand for commercial fraud prosecution in general, let alone City fraud 

prosecution. 
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This is especially significant given that once the report of the Fraud Trials Committee had 

been published, the process seemed to be in the grip of a breathtaking acceleration of 

change. Within four months of the publication of the report, for instance, a meeting of 
Ministers took place to discuss the establishment of the Committee's proposal for a new 

organisation of commercial fraud detection, investigation and prosecution (SG/IC 1,1987: 

2). In the meantime, the Home Secretary was in discussion with senior ranking members of 
the police, to secure its commitment to the new project. This was followed some four 

months later with the establishment of an inter-departmental steering group' to implement 

the SFO which was intent on circumventing as much civil service bureaucracy as possible 
to ensure that the SFO was 'up and running' the instant the Criminal Justice Act 1987 took 

effect. Amongst other things, it secured the early appointment of an SFO Director- 

designate to 'make recruitment easier and so that administrative arrangements could 

proceed more effectively'. It also took the unusual step of obtaining funds from the 
Contingency Fund to cover the costs of staffing arrangements prior to the Criminal Justice 

Bill receiving Royal Assent, (SG/RI, 1986: 3-8). This hive of activity was also reflected in 

the speed of the Bill's passage through Parliament. In little over a year after the publication 

of the Committee's report, the Criniinal Justice Act 1987 received Royal Assent; an Act 

which although not drastically changing the organisational structure of commercial fraud 

prosecution, did produce the SFO, the first organisation to be provided with a realistic level 

of funding to prosecute the most serious and complex cases of commercial fraud which 

were reported to the authorities. These on-: iissions now fall to be discussed. 

THE SFO AND THE FRAUD TRIALS COMMITTEE 

Several authors have offered explanations of the creation of the SFO (see, for example, 
Levi, 1987 and 1993, and Kirk and Woodcock, 1992; Weait, 1995). Some, such as 
Matthew Weait, have tended to explain the establishment of the SFO as a simple 

consequence of the Conunittee's recommendation to consider introducing an 'integrated 

body with authority to investigate and prosecute serious fraud'; pausing to add, by way of 

embellishment or analysis, that the Committee's recommendation had arisen from 'the 

perceived public concern over the inefficiency of the system' (Weait, 1995: 90). This form 

of analysis, informed perhaps by the contiguity of the Committee's Report and the creation 

of the SFO, conceals far more than it reveals. More specifically, in assuming near perfect 
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continuity between the Committee's recommendations and the creation of the SFO, it not 

only faiIs to explain why 'public concern' galvanised the Government into action, but, in so 
doing, also ignores the subtle constellation of political, economic and ideological pressures 

and alliances which converged on the event to produce each discrete stage in the reform 

process, with the implication that those pressures and alliances were uniform and 

unchanging. The social forces which drove the reform process at different times did 

overlap, but each was a unique configuration of elements derived from what had gone 
before, determining what could be done in the present and hence what might eventuate in 

the future. If the SFO's operation, and thqrefore the SFO itself, is to be truly understood, a 

precise understanding of the configuration of these elements is essential to appreciating 

what precipitated the reforms, how they became altered and how they dissolved. 

The Committee, as we have seen, was originally set up to examine the viability ofjury trial 

in complex fraud cases, to complement rather than advocate the replacement of those 

measures which had already been set in motion to improve the capacity of the state to 

investigate and prosecute commercial fraud. ' It was never envisaged that it would 

undertake a critical examination of the organisation of commercial fraud investigation and* 

prosecution - which the Committee even considered beyond its remit (Fraud Trials 

Committee, 1986: 27) - let alone urge the Government to re-assess its recent reforms to the 

organisation of commercial fraud prosecution. What is more important, however, is that 

the organisation proposed by the Committee differcd considerably in form from that which 

the SFO eventually took. 

The Committee's proposal was far more extensive, consisting of a single, unified 

organisation, with 'full powers of investigation' - comprising the investigative and 

prosecution functions of the police, DTI, DPP's Office, Inland Revenue and Customs and 
Excise - which would be 'responsible for all the functions of detection, investigation and 

prosecution of serious fraud' (Fraud Trials Committee, 1986: 26-27). This was in part said 

to be necessary to circumvent the 'degree of institutional reluctance among the 

organisations concerned to work fully and effectively together' (Fraud Trials Committee, 

1986: 26), but the Ul catalogue of reasons put forward by the Committee was more 

comprehensive. Only such an organisation with 'uniform control and direction', the 

Committee concluded, would effectively ensure that disclosure of information between 

organisations was not inhibited, that fewer serious frauds escaped prosecution by 'slipping 
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through the net of a series of independent organisations working in this field', that 
duplication of resources would be avoided, and that efficiency would be maximised and 
delays reduced (Fraud Trials Committee, 1986: 26). The SFO, on the other hand, was a far 

more modest creation: more a modified and co-ordinated version of FIG - better resourced, 

with greater powers and a far more distinctive identity - than a radically different social 
formation. ' Although it was granted a new power of investigation under section 2 of the 
Criminal Justice Act 1987, it had no powers of detection, it did not supersede the 
investigative and prosecution functions of the Revenue Departments, nor were the police, a 

significant part of its investigative capacity, formally brought under its control and 
direction. 

According to the minutes of the first inter-departmental steering group, Government 

Ministers had originally expressed a desire for a 'unified organisation involved in detection, 

investigation and prosecution'. But the idea was soon jettisoned when it became clear that 

its rcalisation required too radical and time-consuming a reform to the position of the 

police; achievable only 'with extensive constitutional and legislative amendments to the 

position of the police and their powers' (SG/Rl, 1986: 2). Instead, the role of detection 

was left to 'the regulatory bodies and intelligence units such as that of the Fraud Squad' 

(SG/Rl, 1986: 5) with the attendant risk of serious frauds escaping prosecution by 

'slipping through the net' of the complex matrix of independent organisations responsible 

for detecting fraud (Fraud Trials Committee, 1986: 26). Moreover, by superimposing the 

SFO onto the existing infi-astructure of commercial fraud investigation, the new 

arrangements failed to completely eliminate the duplication of resources identified by the 

Comn-tittee. This proved most acute in relation to those cases which came to light through 

DTI inquiries. At first the SFO sought to ignore the problem by relying heavily on DTI 

investigations (see the Guinness case for example), but after the problems that this 

produced in the Blue Arrow trial (see Levi, 1993), the SFO had to revert to undemzddng its 

own comprehensive investigation in addition to the one already conducted by the DT1 (see, 

for example, Rv Anthony Cole and others, 1993; BAFO I /WC 1,1993). 

Furthermore, the organisational form of the SFO, in failing to bring the police formally 

under the control of the Director did nothing to address what the Committee had identified 

as one of the major obstructions to prosecution: inter-organisational resistance to co. 

operation. On the contrary, the indication from the outset was gmt, despite the creation of 
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the SFO, 'institutional reluctance' to co-opcrate would continue. An early proposal put 
forward by the police in July 1986, for instance, that support for the SFO should come 
from the Metropolitan and City Fraud Squad when required, was rejected on the basis that 
it was 'not thought a sufficiently firm commitment' (SGIIC 1,198 7). In the event, after an 
intervention from the Home Secretary, a designated group of police officers from the 
Metropolitan Police and the City Fraud Squad, 'who would be supplemented to meet 
special needs', were attached to the SFO under a 'bi-partite arrangement' within which the 
SFO would rely on the police's powers of search and arrest. (SG/Rl, 1986: 2). 

Nonetheless, the fact that the Commissioner of the Metropolitan Police and the 

Conunissioner of the City of London Police continued to exercise operational control over 

the officers working with the SFO, with the right to recall them 'at any time during their 

attachment' (SG/IC2,1987), left some of the civil servants working on the steering group 

with the suspicion that there would be 'continuing problems in the future over the level of 

police commitment to the Office'(SG/IC3,1988). This suspicion seems to have been well- 

founded. In 1994, for instance, the Graham Review into the handling of serious fraud (see 

Chapter V) recorded the SFO's concern over its lack of 'adequate control over police 

officers' and the continuing 'difficulties over the level of police resources devoted to cases 

and ... the management ... of the investigation' (Review Team, 1994: 15; also see Levi, 1993: 

43-49). The latter difficulty was captured perfectly in the views of an accountant working 

on the Bank of Credit and Commerce International (BCCI) inquiry (which, incidentally, 

proved to be one of the most successful campaigns undertaken by the SFO): 

'... the weekly team meetings became a scrap between police officers and accountants ... at 
the end of the day in BCCI we had enormous problems because it was a very 

accountancy intensive case and accountants wanted to know what police officers had 

been doing and sometimes could not find out and, on the other side, section 2 interviews 

were taking place where we did not report everything that went on as implicitly carefully 

as perhaps we should have done. So enormous tensions built up over a period of time. It 

was only the professionalism and the fact that people at the top did keep talking to one 

another that we ovcrcame these problems, but I'm convinced that we would have had far 

less pressure upon us, if there had not been that seed-bed of potential conflict of 
decision-making' (SFO/IC3,1993) 
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17hus, the SFO neither incorporated the Committee*s recommendations for a new 

organisation in full, nor overcame the flaws in the organisation of commercial fraud 

investigation and prosecution which had warranted those recommendations. Some sense of 

why the Government decided not to legislate for the Committee's proposal has already been 

given, but what is more significant in terms of understanding the SFO, is that the 
Government still persisted with a new and independent organisation even though it proved 

to be a far more diluted version of what the Committee had recommended. 

To explain it simply as a necessary technical measure poses a number of problems. If we 

consider the Conunittee's proposal, it is clear that- a new organisation was indispensable if 

its recommendations were to be realised and its criticisms of the existing organisation of 

cornmercial fraud investigation and prosecution eliminated. An organisation with powers of 

detection and 'uniform control and direction' could not have been created simply by 

modifying FIG. Most, if not all, of the technical changes embodied within the SFO, on the 

other hand, could have been facilitated by reforming FIG. ' The restrictions on disclosure of 

information between organisations could, for example, have been removed through 

legislation in much the same way as section 104 of the Companies Act 1981 had done in - 

respect of the results of section 109 inquiries. Similarly, the Government could have sought 

to forge closer links between the DTI and the Fraud Divisionswithin the CPS or, 

alternatively, accountants and even Crown Prosecutors at FIG could have been given 

special powers of investigation by 'ring-fencing' FIG within the Crown Prosecution 

Service (CPS) as was later proposed by the CPS in its submissions to the Graham Review 

(Review Team, 1994: 24). This, significantly, would, as the Graham Review later 

recorded, have had a number of advantages; the most obvious, in view of the importance 

attached to financial considerations within the reform process, being lower administrative 

and managerial overheads (Review Team, 1994: 25). 

This is not to say that the establishment of an independent SFO cannot be explained in 

mere technical terms. One way of explaining its establishment which places a greater 

emphasis on technical considerations, for instance, is to say that the FIG concept had 

simply failed and needed to be replaced. This is precisely the argument that Weait seems to 

adopt, notwithstanding his efforts to avoid fiffly committing himself to it by referring to the 

'perceived public concern' over the inefficiency of the system (see above). Unfortunately, it 

is only tenable if we ignore the striking organisational similarities between FIG and the 
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SFO. Moreover, given that, in organisational terms, the SFO did not differ greatly from 

FIG, it also contradicts the views of the DPP, the DTI and to a lesser extent the police 
(whose qualified endorsement of FIG seemed more to reflect its concern over losing even 

more control over the investigation and prosecution of crime after the creation of the CPS) 

who were confident that the FIG concept could be a success provided it was granted 

sufficient resources (see above). Another way of explaining the establishmcnt of an 
independent SFO is to focus on inertia within Government. To this effect, it might be 

argued that the Government simply failed to revise its original aim of establishing an 
independent organisation with fiill after having discovered that to create an organisation 

with fiill powers of detection would have taken too much time and unnecessary legislation. 

This explanation has its merits, but a better way of understanding the creation of the SFO 

is to explore the political value of a new and independent organisation. That is to say, in 

terms of the creation of the SFO being driven more by the demand for a new organisation 

than by a series of technical innovations which depended on the establishment of a new 

organisation. 

This interpretation is indispensable to understanding the creation of the SFO and not only 
derives support from the evidence, but also other academics who have exan-dned the 

organisation. According to John Wood, for instance, the Government's immediate, if 

incomplete, response to the recommendations of the Fraud Trials Committee was a direct 

and simple result of Parliarnentary criticism over the failings of the existing system of 

commercial fraud prosecution. ' Wood's explanation of the SFO's creation as a distinctive 

and powerful response to direct political pressure does not represent a novel insight. It is 

one also shared by academic writers who have studied the SFO. Michael Levi, for instance, 

although not exclusively explaining the SFO in terms of political criticism, acknowledges 
that 'legitimation motives loomed large in [the] establishment of the SFO. ' (see Levi, 1987; 

Levi, 1995: 183). Similarly, Weait's vague observation that the SFO was 'set up in part to 
demonstrate a public commitment on the part of the Government to the investigation and 

prosecution of serious and complex fraud', seems to attest much the same thing Reaitý 
6 1995: 107). 

These above observations provide a useful starting point in examining the constellation of 

social pressures which led to the SFO's creation, especially in identifying the symbolic 
dimensions of the SFO. As we shall see, the criticisms of the Government's failure to 
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successfully reorganise commercial fraud prosecution were an important reason for its 

commitment to realising some of the major recommendations of the Fraud Trials 

Conunittee - particularly the SFO. However, focusing solely on the political pressure the 

Government was operating under, whilst leaving the question of legitimacy acknowledged 
but unexplored, is insufficient to completely understand the SFO. Since it not only fails to 

explain why the legitimacy of Government required the creation of the SFO, but it also 
ignores the other pressures which had sustained the reform process throughout the 1980's 

and were therefore highly relevant to the SFO's establishment. The following discussion 

begins with an analysis of these other pressures and concludes with a more detailed 

examination of the legitimating role of the organisation. 

THE SERIOUS FRAUD OFFICE AND THE FINANCIAL SERVICES 

INDUSTRY 

As part of the discussion in the foregoing chapter it was noted that cases of fiuud in the 

City of London had become central to shaping the momentum of the reform process during 

the early 1980's. This observation bears some parallels with Michael Clarke's study of * 

reform to the City's regulation in which he isolated publicised fraud as a central variable in 

the development of legislation such as the Banking Act 1979, the Lloyd's Act 1982 and the 

Financial Services Act 1986 (Clarke, 1986; also see Clarke, 198 1). Clarke is not alone in 

drawing a link between scandal and reform. Anthony Hilton, for instance, locates the 

Norton Warburg affair as the prime inspiration of Professor Gower's review of financial 

regulation which led to the enactment of the FSA 1986 (Hilton, 1987; see also Levi, 1987). 

As we saw in the second chapter, however, there were a succession of fraud scandals in the 

1970s, none of which had an appreciable impact on the organisation of commercial fraud 

prosecution. The phenomena of publicised fraud, in other words, is not sufficient in itself to 

explain reform to commercial fraud prosecution. This is not to deny its importance to the 

reform process. It is simply that to understand their effect it is necessary to situate them 

within two parallel and related developments in the financial services industry - the massive 

structural changes to the organisation of London's financial markets' and attendant 

developments within the regulatory r6gime overseeing those markets. 

TBE CITY OF LONDON, GOVERNMENT ECONOMIC POLICY AND THE 

REFORM OF COMMERCIAL FRAUD PROSECUTION 
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Throughout the early 1980s the driving force of the process was the concern - common to 

all the major sectors of the finaricial services industry, and shared by the Treasury and 
Bank of England (see above) - over the state's failure to meet the demand for the 

prosecution of financial fraud in the City and the financial service sector of the economy. 
Although it is important to resist conceptualising the financial services industry as an 
homogenous entity (Grant, 1993: 66-83), a consensus seemed to exist on the issue of 

reform to the criminal justice process. Not one of the representative bodies or senior figures 

within the industry, either in their evidence to the Fraud Trials Committee or in one of the 

many conferences in which the question of frau d was discussed, expressed anything but 

enthusiasm and impatience for a more effective system of commercial fraud prosecution. In 

January 1984, for instance, during a conference on the future of the Stock Exchange, Peter 

Wills, the then deputy chair of the Exchange, called upon the Government to expedite the 

work of the Roskill Committee (Moore, 1984a). Nor was he simply expressing a personal 

view. On the contrary, his comments reflected the declared policy of the Council for the 
Stock Exchange which, in its written evidence to the Fraud Trials Committee, professed to 

'share the present disquiet both at the delays in the prosecution of serious fraud and at the - 

reluctance to prosecute' (Council of the Stock Exchange, 1984). These views were also 

echoed by the Council for the Securities Industry which, in welcoming the appointment of 

the Committee, claimed to have 'long been concerned about the difficulties of investigating 

commercial fraud and of achieving the conviction of those guilty of committing it' (Council 

for the Securities Industry, 1984). Similarly, in giving written evidence on behalf of the 
Ruling Council of Lloyd's, its head of external relations decried the DPP's decision not to 

proceed with a number of internal inquiry reports on fraudulent reinsurance schemes that 
Lloyd's had supplied to the Director's Office with a view to prosecution; adding that this 
had caused 'wide consternation and 'disappointment' at Lloyd's (Ruling Council of 
Lloyd's of London, 1984). 

Of equal significance was that when Government Departments were called upon to assess 

the value of a particular reform to commercial fraud prosecution, the City's approval was 

sometimes cited as a crucial factor in assessing its merits. The City's support for the 

reform process seemed to be integral to preserving its momentum. Thus, in celebrating the 

virtues of FIG in its written evidcnce to the Fraud Trials Committee, for instance, the 
Home Office revealed: 
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'... certainly the FIG has created an air of confidence in the City, in the police's ability to 

deal succcssftilly uith fraud' (Home Office. 1984). 

To understand why the objectives of the reform process were sometimes identified with the 

requirements of the City, some understanding of the City's importance to the Government's 

econon-dc policy is essential. A central pillar of the successive Conservative administrations 

of the 1980s was to change the role of money and finance and to strengthen the position of 
the financial sector. The Government's strategy was to promote the financial sector while 
transforming it to secure its status in a financial world that was fast changing under the 
impact of internationalisation and new technology. To this end, the Government attempted 

to channel and redirect a series of developments already undenvay within the international 

financial markets. 

The most important of these developments was the convergence or internationalisation of 

financial markets. Internationalisation was not a new phenomena, although its form had 

changed over the decades. Whereas the 1970s, for instance, had witnessed the growth in 

the euromarkets, the adoption of floating exchange rates and the expansion in multinational 

banking, the following decade saw the growth of international bond and equity markets and 

the acceleration of cross-border dealing in derivative instruments such as futures and 

options (Coakley and Harris, 1992; Moran, 1991). The most prominent of these changes, 

which became known collectively as the City or financial services revolution, was the re- 

regulation of the London Stock Exchange (Moran, 1991; George, 1985). This involved 

important changes in trading practices and ownership structures to the Exchange itself and 

its member firms. It had been brought about by a powerful combination of external 

pressures, the most important of which was an intensification in international competition - 

unleashed on the Exchange after the abolition of exchange controls in 1979" - and advances 

in technology. Technological innovation in communications, combined with a decline in its 

real cost, had encouraged the integration of different markets in different time zones. 

Closer integration allowed banks, financial institutions and large industrial companies to 

scan money and currency markets on a world-wide basis to meet their requirements, 

thereby increasing the mobility of financial capital. This had a devastating impact on 

securities firms in the UK. The United Kingdom's securities industry, centred on the 

London Stock Exchange, had long been sufficient to satisfy the requirements of British 
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investors and British industry. This was so even though trading on the Exchange was 

subject to a number of restrictions, such as the limitation on membership and minimum 

commissions. By the end of the 1970's, however, it had become apparent that these 

restrictions were undermining the Exchange. The abolition of minimum commissions on 
Wall Street in 1975 had unleashed a tide of change, producing a far more competitive 
industry in which the UK was playing only a small part. When exchange controls were 

removed leading to a large outflow in investment from the UK, for instance, only a 

negligible proportion was actually handled by UK houses. Nearly all of it was channelled 

through the London or foreign offices of overseas securities houses, which were not bound 

by the commission rules of the Exchange and could offer superior net prices in larger 

amounts than London firms. In addition to this, member firms of the Exchange only had 

small capital resources, putting them at a considerable disadvantage in world markets. The 

sum effect of these disadvantages was that a number of major UK shares were being more 
heavily traded in New York than in London (Deputy Governor, 1985, George, 1985). 

The Government's aim was to persuade the member firms of the Exchange through the 

Bank of England to embrace change which would put it in a better position to compete on 

the international stage (Moran, 199 1). As the then Deputy Governor of the Bank of 
England put it, 'if the UK securities industry could not adapt, and fairly quickly, its future 

was bleak' (Deputy Governor, 1985). The first stage in the process of adaptation was the 

Government's decision to terminate the case against the Exchange in the Restrictive 

Practices Court in return for an undertaking to abolish minimum commissions by the end 

of 1986. It soon became clear that the abolition of minimum commissions would also 

necessitate the end of single capacity where stock-brokers and jobbers traded as separate 

entities. Once it was recognised that single capacity would end, it also became apparent 

that the new broker-dealers, acting as principals in the market, would have to be well 

capitalised to compete. Most of the existing firms, many of whom were partnerships, had 

minimal capital. Ile establishment of larger, better capitalised firms was therefore 

essential. The banks were identified as being well positioned to undertake this role, leading 

to a relaxation in the rules governing the ownership of the Exchange's member firms and 

their eventual take-over by British and foreign banks (Deputy Governor, 1985; Hilton, 

1987; Moran 199 1). The sum effect was that, in the medium term at least, the Exchange 

was well positioned to compete in the international securities market (Coakley and Harris, 

1992). 
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This is not to say thatý in shaping the financial services revolution, the Government simply 

acted upon the instructions of the City institutions. Tle City's interests were not 
homogenous, nor did its short-term goals coincide with its long term objectives (Hilton, 

1987). As Moran has observed some of the important changes of the 1980s, such as the 
deregulation of the Stock Exchange, happened because the statewas prepared to override 
those business interests hostile to radical reform in the financial markets. Nevertheless, the 
Government's over-arching strategy was to preserve the City's status as a leading financial 

centre. As Coakley and Harris put it, 'whatever happened to manufacturing, the City was 
intended to flourish' (Coakley and Harris, 1992: 37). 

The Government's motivation in improving the efficiency of commercial fraud prosecution 

was intimately related to its over-arching goal of promoting London as a major financial 

centre. Its concern was that if fraud became too prevalent or well-publicised investors and 

financial institutions would be deterred from transacting business there. The dramatic 

changes taking place in the financial markets tended to accentuate this concern. John 

Wood, for instance, claimed that the SFO had been established, in part, in anticipation of 

the newly deregulated financial markets unleashing a tide of competition and innovation 

which would provide greater motivation and opportunity to commit fraud (Wood, 1986). 

There were two major planks to the Government's policy of commercial fraud control. The 

first was to develop a system of financial regulation which would provide the basic 

framework for the transaction of business. As Leon Brittan, the then Secretary of State for 

Trade, explained during the second reading of the Financial Services Bill, the establishment 

of a new regulatory apparatus to prevent fraud was vital to preserving the integrity of the 

markets during a period of dramatic change: 

'It is our responsibility that [investors] can have confidence in the good practice and 
honesty of those who do business in the City. That confidence is all the more important 

with the increasing competition between financial centres of the world. If the City of 
London is to remain a leading ccntre, then there must be no doubt about the integrity of 
its institutions, because once that doubt takes root it is only too easy for the customers of 
the City to take their business elsewhere' (House of Commons, 1986c: col. 940). 
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The second major plank of the Government's policy of promoting London as a predictable 

place to transact business was to improve the effectiveness of commercial fraud 

prosecution. As Douglas Hurd, the then Home Secretary, explained in a statement on the 

report of the Fraud Trials Committee: 

'We are determined to bring about the changes in law. practice, and attitudes which are 

necessary ... the reputation of our financial institutions, and of the City of London in 

particular, needs the support of cffcctivc action against fraud. ' (House of Commons, 

1986c: 927). 

THE CASES WHICH UNDERPINNED THE REFORM OF COMMERCIAL 

FRAUD PROSECUTION 

The concern that commercial fraud would effect London's position as a leading financial 

centre, was shared by the City itself According to the Bank of England in its written 

evidence to the Fraud Trials Committee, the City's major anxiety was that fraud was rarely 

perceived as being confined to those who had committed it, but rather tended to taint the - 

entire market. 

'What is certain, however, is that widely reported scandals, like those at Lloyd's or the 

Halliday Simpson affair in the Stock Exchange, lead people inside and outside the City 

to suppose that fraudulent behaviour of this sort must be rife in all City activities. That is 

damaging to the great majority of honest people who work in the financial services 
industry... ' (Bank of England, 1984b). 

What is important to understand about both the Government's and the City of London's 

concern in promoting commercial fraud prosecution was the type of fraud cases which 
formed the context to the calls for a more efficient r6gime of commercial fraud prosecution. 
This is important because, as we saw in the foregoing chapter, the concept of commercial 
fraud embraces immense variation. Moreover, since it is also an open-ended concept, the 

types of commercial fraud which were being committed during the development of the 
fraud process are essential to understanding what drove it. Since it was these forms of 
commercial fraud which were considered to undermine London's reputation and it was 
therefore these forms of commercial fraud which formed the subject of the reform process. 
A sense of chronology is also essential. As we shall see, when the Fraud Trials Committee 
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published its report the motivating pressures of the reform process changed dramatically. 

The issue of commercial fi-aud prosecution became an overt political issue. What is 

important are those forms of commercial fraud which were publicised before the 
Committee published its report, since it was these which propelled the reform process 
before fraud prosecution became greatly politicised. 

The most striking feature of the more prominent cases of alleged fraud which bore some 

relation to the City and came to be associated in both Parliament and the news with the 
City was that none - excepting the cases at Lloyd's and the collapse of the Norton Warburg 

Group Limited - involved established London firms. Some involved small licensed 

securities dealers trading outside of London, such as the Manchester stock-broking firm 

Halliday Simpson, others involved small commodity dealers, like Miller Carnegie for 

instance, others still involved small investment management firms, such as Farrington 

Stead, others involved fraud committed on the City's financial institutions such as the 

series of cases to emerge from the collapse of the Johnson Matthey Bank, whilst others 
involved fraud committed by individuals using the City as a cloak of respectability. As the 

DPP stated in his written evidence to the Fraud Trials Committee: 

'This is perhaps a good place to refer to a type of case which causes concern to the City 

ofLondon... a small company with capital of between LIOO and L1,000 is set up by 

nationals of a foreign state, quite often by Germans. Glossy brochures arc then produced 
inviting money to be invested in commodities in this country and these brochures are 
distributed to potential investors abroad... the offenders hold out that they are 

experienced commodity brokers with an excellent reputation within the City of London, 

in reality they are true fraudsmcn and as soon as the money is received in this country it 

is immediately transferred to bank accounts abroad, most particularly in Switzerland, 

Liechtenstein or Panama ... the offenders decamp to enjoy the proceeds of their 
fraud .. The City and the police say, with some justification, that this type of offence 

gives the City a bad name and arc critical of me for not prosecuting. I appreciate their 

concern but in these cases it is necessary to seek the evidence of private witnesses from 

abroad with no guarantee that they will attend the proceedings ' (Director of Public 

Prosecutions, 1984). 

Throughout the early to mid 1980s, in other words, the impetus behind the reform process 

was not so much the demand for the prosecution of all forms of commercial fraud, but 
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rather the prosecution of fraud either against established City institutions or involving 

companies either outside or on the periphery of the City. The logic of the reform process 
was therefore unproblematic. The prosecution of commercial fraud would, first and 
foremost, deter fraud committed either against or on the periphery of the City, but it would 
also label as aberrant the collapse of small financial firms which were damaging the 
integrity of London as a whole. 

THE. SERIOUS FRAUD OFFICE AND THE LEGITIMACY OF THE 

STATE 

The establishment of the SFO - equipped with its special powers of investigation and 

granted recourse to procedural mechanisms which would facilitate the prosecution process 

- was, in part, intended to be an instrument of commercial fraud control. It was, in part, an 

organisation purposely established to enhance the state's capacity to investigate and 

prosecute commercial fraud for the purpose of securing the integrity of London's fmancial 

markets. However, it was not simply a response to the demand of fmancial institutions for 

a more efficient means of securing convictions against commercial fraudsters. It was also S 

symbolic creation - designed at once to be a potent symbol of the Government's 

commitment to prosecuting fraud and to convey a specific image of crin-drial justice and 

state power. 

The proposition that the symbolic dimensions of the SFO were not simply an oblique effect 

of its distinctive organisational form, but rather an intended effect, must be treated with 

caution. This is not to say that there is no direct evidence supporting the argument that the 

SFO was established for symbolic ends to mark a defining moment in the reform process. 
As Barbara Mills once declared, for instance, the SFO was established as a 'flagship 

organisation'. This description of the SFO was elaborated some five years later in an 

unpublished paper of a Working Group (comprising members of the SFO, the CPS and the 

Home Office) set up under the Davie Review to examine the reasons for the SFO 

remaining independent from the CPS: 

'Any move to abolish the SFO will need carefid presentation so as not to be regarded as 

a lessening of the Government's comn-dtment to the investigation and prosecution of 

serious and complex fraud-The existence of the SFO as a separate department 
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committed to investigation and prosecution of serious and complex fraud has until now 
been seen as an important element in the system. Even if assurances could be given that 
it would remain completely ring-fcnccd within the CPS the message would be that the 
Government was lessening its resolve to investigate and prosecute such cases and would 

need to be countered cffectivcly. ' (DR/WGRI, 1994) 

Nonetheless, a lack of direct evidence of the Government's reasons for creating a new and 
independent organisation poses a number of problems in distinguishing between what the 
SFO was designed to represent from what it came to represent in the circumstances of its 

creation. However, given that a new orgamsation did not appear to be an absolute necessity 
in improving the efficiency of commercial fraud prosecution, given the climate in which the 

Government considered the recommendation of the Fraud Trials Committee for a new 

organisation of commercial fraud prosecution. and given the way Government Ministers 

represented the new SFO, it is reasonable to conclude that the SFO's symbolic dimension 

was an intended effect. 

To understand the symbolic importance of a new organisation of commercial fraud 

prosecution it is first necessary to appreciate the relationship between commercial fraud, 

the City, the Conservative Party and the FSA 1986. This is because it was how this 

relationship came to be understood during the mid 1980s which eventually made the 

concept of a new organisation of commercial fraud prosecution a political necessity - 
forcing the Government to turn its attention to regenerating the legitimacy of its distinctive 

strategy of law-and-order. 

Until 1985, the problem of commercial fraud prosecution, and the prosecution of fraud in 

the City in particular, had essentially been confined to those with a direct involvement in 

the financial markets - the trade associations of established financial service institutions, 

the Bank of England and the relevant institutions of the state. " As 1985 drew to a close, 

however, commercial fraud prosecution gradually became an issue of acute political 

significance. Ile first major Parliamentary Debate on fraud in the City of London took 

place on December l8th 1985 - the eve of the publication of the Financial Services Bill 

(House of Commons, 1985). The Labour MP Allan Rogers, in opening the debate for the 

opposition, defined the terms of the following political dialogue which were to underpin all 

subsequent exchanges on the issue: 
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'Of late, the Government seems to have an obsession with standards ... Not long ago we 
were listening to the leaders of the Conservative party talking about standards in society 

- the need for more law and order. for hanging terrorists, for birching hunt saboteurs, for 
flogging miners ... The one area in which they seem to be lacking in standards is in 
dealing with their friends in the City of London. ' (House of Commons, 1985: col. 433) 

Ile allegation that the Government was being lenient to its 'friends in the City' was one 

which a Conservative Government was particularly vulnerable to. Its links with the City 

were numerous and well documented. One of the major sites of the Government's 

association with the City was its programme of privatisation - one of the major planks of 
its economic policy. As the programme developed through the 1980s it became entwined 

with the Government's ideology of popular capitalism, in which the broadening of share 

ownership featured centrally, as well as corresponding to its strategy of promoting the 

City. As Coakley and Harris have argued, the policy 'had a significant impact on the City's 

business', generating short-term fee revenue from transferring the assets of nationalised 
industries and from underwriting the share issues (Coakley and Harris, 1992: 50). 

Privatisation not only linked the Government to the City, but the considerable profits the 

policy generated for the City also gave the impression that the Government was promoting 

the City's interests at the expense of society as a whole (see, for example, House of 
Commons, 1985: col. 's 443-444). More significant, however, were the close financial links 

between the City and the Conservative Party. These were publicised extensively during the 

raid to late 1980s. A report in Yhe Guardian, for instance, recorded that a Labour 

Research Department survey had found that in addition to the eight Cabinet members who 
had interests in the City before joining the Government and the fifty four backbench MP's 

who were retained as company directors, consultants and advisors by City companies, 

more than a quarter of all company donations to the Conservative Party had come from the 
City (Harper, 1987; see also Wyn, 1993; Hilton, 1987). In sumn-dng up the survey's 
findings, the report in ne Guardian concluded that 'a stiff line over financial malpractices 

would be against the interest of the Tories' (Harper, 1987). 

The fact that the Conservative Party's close links to the City made its policy on financial 

regulation vulnerable to criticism was acknowledged within the Party itself A paper 

written by Maurice Button for the Bow Group (a Conservative Party 'diink tank') argued 
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that the Government's intention to realise some of the recommendations of the Fraud Trials 
Conunittee was vital since: 

'The City is perceived by the electorate to be the embodiment of capitalism to such an 
extent that any adverse comment on its integrity is potentially damaging to the 
Conservative Government. The present situation gives the Government the opportunity 
to demonstrate that it has a fair and prudent attitude to the City, and to silence its 

critics. ' (Button, 1986) 

The theme of the Government's leniency towards its 'friends in the City' was therefore one 

which had a significant impact on the legitimacy of the Government's policy on financial 

regulation. This theme was to continue throughout the first major debate on fraud in the 

City of London, in much the same spirit as itwas to continue throughout 1986 and 1987. 

After comparing the resources available for the prosecution of welfare fraudsters with the 

number of staff at the DPP responsible for commercial fraud prosecution, Rogers added: 

'There is one law for the rich and another for the poor - steal L20 from the DHSS and 

one ends up in gaol, but steal 120 million from the City and one will end up in the 
Cayman Islands. That is the Conservatives' attitude to their friends in the City. ' (House 

of Commons, 1985: cot. 434). 

The comparison between the state's response to social security fraud and conventional theft 

and its inaction over commercial fraud was one which posed significant ideological 

problems for the Government's policy on crime. More specifically, it was capable of being 

developed to undermine the integrity of its law-and-order strategy. As Bryan Gould 

observed, the Government had made 'great play of their stance on law and order', but there 

had been 'no talk of short, sharp shocks and all sorts of other severe penalties, new 

resources and so on', rather the emphasis had 'always been on the great difficulties, 

problems and obstacles'. This was not, he observed, 'the same language as we hear about 

other criminal offences' (House of Commons, 1985: col. 44 1). 

What made the criticism even more powerful was the ease with which the Opposition were 

able to link the Government's free market economic policy to its permissive attitude to 
fraud in the City. As Rogers observed, the Conservative Goverment had 'aided and 

encouraged' those who conunitted fraud in the City, since not only had it done nothing to 
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improve commercial fraud prosecution, but it had also promoted a 'free market amorality' 

which created the conditions in which widespread fraud flourished. 'Straight dealing', he 

argued, had been 'sacrificed on the altar of competition' (House of Cornmons, 1985: coUs 
435-436). More significant, however, the Opposition claimed that the Government's 

complicity in the rise of cornmercial fraud was not simply because it pursued free market 
economics, or that it had failed to reform the organisations of cornmercial fraud 

prosecution, but because it shared the City's inability to distinguish between legitimate 

trading and fraud. Bryan Gould, for example, claimed that the 'real problems' at Lloyd's 

had arisen 'not just because there are a few crooks at the margins', but because 'the 

reinsurance deals, the offshore arrangements to avoid taxes and the baby syndicates were 

embraced by the establishment'. The establishment, he added, was 'tainted by those 

practices and lost the ability to make the distinction between what was acceptable and what 

was not. ' The problem of drawing a distinction between fraud and legitimate profit making, 
he claimed, was not, however, unique to Lloyd's. 'Many of the people in the City', he 

argued, 'do not fully understand what is required of them now, and what will be required of 

them in the future' (House of Commons, 1985: col. 443). 

Although the question of commercial fraud prosecution had begun as a relatively closed 
debate over its potential impact on London's position as a leading financial centre, by the 

end of 1985 it had transformed into an overt political issue commanding a high profile. As 

1986 unfolded, the criticisms of the Government's inaction over commercial fraud 

prosecution were to assume even greater significance as the Financial Services Bill - the 

Government's attempt to regulate the newly transformed financial markets - made its 

passage through Parliament. 

A series of debates on the subject of the City of London and its regulation ensued which 

were followed closely in the news media. One of the most significant took place on March 
l2th, 1986, four months after the publication of the Financial Services Bill. The 

Opposition's arguments were almost identical to those it had rehearsed in the first major 
debate on commercial fraud in the City of London. Roy Hattersley called upon the - 
Government to 'put aside considerations of political support and personal connection' and 
introduce a system of regulation of financial services which would 'provide an adequate 

response to the increase in City fraud' (House of Commons, 1986c: col. 94 1). The content 

of Hattersley's speech, however, differed in one important respect from the debate which 
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preceded it. Whereas before the Government had been accused of promoting the interests of 
its supporters in the City, it was now claimed to be powerless before the City. Hattersley 

summarised the major economic issues of the period. He reminded MPs that unemployment 

stood at 3.5 million, that real interest rates were at record levels and that the UK now 
imported manufactured goods of a value greater than it exported. He also highlighted the 
damaging effects of the 'take-over boom', its focus on the short-term and its generation of 

profits for those working in the City at the expense of those working in manufacturing. 
77hese trends, he claimed, were attributable to 'the Govenunent's enthusiasm for economic 

policies which benefitfed] the City but darnage[d] the rest of the economy. ' The 

Government's promotion of the City, he continued, had meant that its economic policy had 

'benefited financial services but worked directly against the interest of manufacture, 

employment and visible trade' (House of Commons, 1986c: col. 's 941-944). 

Significantly, it was during this debate that John MacGregor (the then Chief Secretary to 

the Treasury) was forced to repeat the announcement, first made by Douglas Hurd in 

February (House of Commons, 1986b: col. 927), that the Government was considering the 

establishment of a new organisation of commercial fraud prosecution. MacGregor declared 

that, despite the Opposition's claims that the Government was protecting those who 

committed commercial fraud, he was reviewing the Fraud Trials Committee's 

recommendation to combine the resources of the police, the DPP the companies 
inspectorate of the Department of Trade and the revenue's departments into one unit 
(House of Commons, 1986c: col. 949). 

CONCLUSION 

'Me social inspiration of the SFO was a distinct configuration of political pressure, 

economic demand and ideological imperative. The Government's promotion of the City is 

especially crucial to understanding the SFO's creation. As Moran has observed, the 

operation of financial markets is dominated by 'a ceaseless struggle for comparative 

advantage' -a struggle between firms, but also between financial centres (Moran, 1991: 5). 

Within the struggle for comparative advantage the state exercises control over the most 

critical resource - the system of regulation. The extent, form and purpose of state 

intervention is the single most important feature of any system of financial regulation and 

this system is itself a source of comparative advantage or disadvantage (Moran, 1991: 6). 
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Although the pattern of regulation affects the competitive conditions of all sectors of the 

economy, financial services are uniquely sensitive to regulation. This is because, 'the 

'goods' traded are themselves mostly regulatory creations' (Moran, 1991: 6). As Reed has 

pointed out, London's comparative advantage as a world financial centre is due, above all, 

to'a flexible regulatory policy since, unlike Tokyo or New York, it cannot draw business 

from a vibrant real national economy (Moran, 199 1). The importance of flexible regulation 

to London's competitive position was an integral component of the Government's decision 

to maintain the practitioner-based system of regulation under the FSA 1986. As Norman 

Tebbit (the then Secretary of State for Trade and Industry) said in a debate on the Gower 

report, 'O the role of his Department and theref6re the regulation of the financial services 
industry Nvas 'not only to regulate the industry but to foster it'. His objective was to see 
'the maximum freedom for market forces to stimulate competition and encourage 
innovation' (House of Commons, 1984b: col. 50). However, without an efficient system of 

criminal prosecution, a sclf-regulatory r6gimewas particularly vulnerable to abuse 
(Clarke, 1986; Leigh, 1987). As Tebbit acknowledged, the integrity of self-regulation 
depended on 'vigorous enforcement of the criminal law, as expressed in existing statutes', 

adding that 'a sharp increase in the probability of conviction of fraudsters would strengthen 

the hand of the overwhelming majority of honest City businesses and improve the 

confidence of their customers' (House of Commons, 1984b: col. 5 1) 

The SFO was therefore designed, in part, to complement the FSA 1986. However, its 

creation was not a simple function of the Government's policy on financial services 

regulation. The creation of the SFO can also be understood as a measure necessary to 

secure the integrity of the Government's economic and social policy. When the Fraud 

Trials Committee's report was published, the Government had come under intense pressure 

to alter its policy towards the financial services industry. The City was portrayed as 

exercising ultimate power over the state which was shaping its economic policy to benefit 

the City at the expense of the economy as a whole. This policy was not only represented as 

extending to the Government's policy on financial regulation, but also commercial fraud 

prosecution. The Govenunent's promotion of the City was presented as a superior demand 

to its policy on law-and-order, the over-arching philosophy of criminal justice. The creation 

of the SFO was not wholly reducible to the politics of law-and-order - the relationship 
between the two was more tangential tI= it was direct. However, the politics of law-and- 

order created the conditions in which the SFO had become a political necessity - 
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highlighting the partial scope of law-and-order and the fiction of equal treatment before the 
law. As Douglas Hurd had said in a debate on the Fraud Trials Committee's report: 

'There must be no escape for offenders simply because their offences are highly 

complicated or because they can employ large resources to cover them up - the 

enforcement of the law must be even-handed. ' (House of Commons. 1986b: col. 927). 

The decision to place the FIG on a permanent footing had proved ineffective in disabling 

the criticisms of the Government's relationship with the City of London. It was not a 

sufficiently powerful declaration of change at a time when the Govermnent's insistence on 

promoting the continued seIf-regulation of the financial services industry had served to fuel 

criticism of its commitment to preserving the City's position as a discrete enclave beyond 

the authority of the law and state control. The power of the allegation resided in its 

capacity to link the Government's role in the City's economic success to its policy on 

regulation. A new organisation was required to signal the birth of a new era in commercial 
fraud prosecution - to dispel criticism that the Government's support of the City extended 

to support of commercial fraud. The creation of the SFO, a wholly new and independent 

organisation, was an ideal way of not only demonstrating that the Government was 

committed to the prosecution of commercial fraud but, more importantly, that the City 

would not escape strict regulation. 

1 Ile Steering Group, which first met on 19 December 1986, included representatives of 
the Law Officers' Department, the Crown Prosecution Service, the Home Office, the 
Inland Revenue, the Management and Personnel Office at the Cabinet Office, the Bank of 
England, the Northern Ireland Office, the Department of Trade and Industry, the Treasury, 
Customs and Excise and the police (SG/Rl, 1986: 1). 

2 Thus, in announcing the Government's intention to place the fraud investigation group on 
a more permanent footing, Nigel Lawson, the then Chancellor of the Exchequer, stated that 
the review which had preceded it, had been 'complementary' to the work of the Fraud 
Trials Committee (House of Commons, 1984: w. col. 89). 

3 The Royal Commission noted that FIG and the SFO work 'quite differently' (Royal 
Commission, 1993: 23; also see Levi, 1993). Although there are structural differences 
which effect the role that each organisation plays in investigating specific cases, these 
differences are greatly exaggerated in practice by the amount of funds made available to 
discrete investigations (see the Review Team, 1994). 

4 This is not to deny that the SFO marked a significant technical advance in the 
organisation of commercial fraud investigation and prosecution; simply that it neither 
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altered the structural flaws and shoncomings which the Committee had identified, nor the 
problems associated with them. 

5 Personal communication (8th September 1994). 

6 David Kirk and Anthony Woodcock, serious fraud defence lawyers, have argued along 
similar lines; claiming that the Conservative Party's close links to both the 'philosophy and 
the captains of capitalism' impelled them to introduce measures to control what Edward 
Heath had once coined as the 'unacceptable face of capitalism' (1992: 2). 

7 This, as with the term City of London which is used throughout this study, is a short-hand 
way of expressing both the primary and secondary financial markets based in the City of 
London, the United Kingdom's principal financial centre, and the institutional savings 
markets (see Smith, 1978). 

' The abolition of exchange controls was the single most important event in terms of 
exposing the Stock Exchange to international competition. Prior to their abolition, the 
portfolio decisions of UK pension funds and financial institutions operated under severe 
constraints which imposed considerable restrictions on institutions' capacity to invest 
overseas. Once these institutions were freely allowed to make their own portfolio choices 
the results were dramatic. Total net external claims by the UK on overseas grew from f. 2 
billion in the mid-1970s to nearly L56 billion, 25 per cent of UK national income - in the 
mid-1980s (Deputy Governor, 1985: 75). 

9 This is not to say that the prosecution of commercial fraud had escaped criticism before 
the 1985, simply that before the end of 1985 criticism of commercial fraud prosecution 
tended to be isolated and was developed on a sustained basis. 

10 The Gower reportý published in 1984, provided the eventual framework for the FSA 
(Gower, 1984). 
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UNVEILING THE SERIOUS FRAUD OFFICE 

But I am concerned about the whole question ofoppression ofsomeone like mysetf. I am 

very well aware that the reason why I am in this trial is because I am Lord Spens. I think 

i were Joe Bloggs I would not be here. rfI 

Lord Spens, The Central Criminal Court, 21 st September 1989. 

The foregoing chapters examined the series of reforms which recast the mechanisms of 

commercial fraud prosecution during the 1980's. A large part of the discussion simply 

chronicled how the reform process had developed, from the obscure origins of the Jardine 

Working Party, to its culmination just under a decade later in the creation of one of the most 

conspicuous institutions to emerge from the 1980's - the Serious Fraud Office. The 

principal aim of the discussion, however,, was not to state the chronology of the reforms, but 

to explain the process, and particularly the establishment of the SFO, in terms of the social 

context in which it evolved - to understand, in other words, the events, developments and 

pressures that inspired its creation and the various functions that it was designed to serve. 
'Mis chapter, and the next, take the history of the SFO a stage further and examine how it 

has operated during the seven year period between 6th April 1988, when it became fiffly 

operational, and 4th April 1995. Although the discussion in this chapter examines the 

operation of the SFO, it does not, however, focus on the technical dimension of its operation 

- the strategies it employs to investigate cases and construct them for prosecution (although 

where relevant these questions will be considered). Its aim, rather, is to examine the type of 

cases that the SFO has prosecuted - the product of its operation, in short, as opposed to its 

form. Before discussing the cases however, some justification of how I intend to analyse 
them is required. To this end, it is necessary first to explore the significance of the symbolic 
dimension of the SFO. 
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THE SFO AS AN INSTITUTION OF SOCIAL SIGNIFICATION' 

One of the central themes to emerge towards the end of the last chapter concerned the role 

of the SFO as an institution of social signification. To this effect, it was suggested that the 
design of the SFO, the function it was authorised to perform and, most importantly of all, 

the political climate in which it came into existence, contrived to promote a particular image 

of the Office. The Criminal Justice Act of 1987 might have simply defined its function as 

the investigation and prosecution of serious or complex fi-aud, ' but the SFO came to signify 

much more. It became a potent symbol of the State's commitment to regulating the City of 
London, the entire City of London, large and established financial institutions as well as the 

small and newly formed. 

THE SERIOUS FRAUD OFFICE, THE FINANCIAL SERVICES 

ACT OF 1986 AND THE CITY OF LONDON 

At the very moment the SFO became fully operational its image was cast in opposition to 

the City of London. The importance of this juxtaposition to the integrity of the 

government's policy on financial regulation in the mid-1980's was critical. The Criminal 

Justice Act of 1987 had received Royal Assent less than a year after the FSA 1986. The 

legislation which, although designed to restructure the regulation of the financial service 

industry, had become far more closely associated with the regulation of the City of London 

during its passage through Parliament. The regulatory infrastructure put in place by the 

FSA has already been considered, so it is unnecessary to rehearse its detail here. Suffice to 

say, however, the Act was widely disparaged as a triumph of form over content; a measure 

which had merely served to put the industry dominated system of regulation that existed 

before the Act on a more formal, statutory basis. Whilst academic opinion has proved to be 

deeply divided on the impact of the FSA - especially in relation to the extent to which it has 

attenuated the financial service industry's control over its own regulatior? - when the Act 

was passed it was nevertheless widely acknowledged as having put a considerable emphasis 

on the industry to create and enforce the rules that governed it. This failure to bring the 

financial service industry, and more specifically the City of London, within a strict statutory 

regime proved highly controversial at the time. Much of the controversy was confined to the 

House of Commons, but as it dragged on (having originally erupted in the early part of 
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1986) it gradually began to receive coverage in the news media and resurfaced repeatedly in 

the lead up to the 1987 General Election. To appreciate the origins and significance of the 

controversy, it is important to first understand what the City of London represents. 

At one level the City of London is simply a geographical area with clearly defined 

boundaries, its own municipal government (the Corporation of London), and its own police 
force (the City of London Police). It is also, however, the UK's principal financial centre 

and, as such, it is used as a term of convenience to describe those financial institutions 

(including financial markets) which either operate or are located within or in the immediate 

vicinity of the City of London. In his book, The City within a State, Anthony Hilton, for 

example, used the term to describe the financial markets, banking industry' and the 

practices of the legal and accountancy professions based, or primarily based, in the 

financial community in London (Hilton, 1987: 2). By attempting to define the contours of 

his subject matter, Hilton stands as an exception among commentators on the City of 

London. Many other accounts of the City simply refer to it as the geographical ccntre of the 

UK's financial community (see for example, Plender and Wallace, 1985: 1; and Durham, 

1992: 3). Others still, including reports in the news media and serious academic accounts on 

the subject, even fail to go this far and refer at length to the City without first advancing a 

definition of what it encompasses (see for example, Harris et al, 1988; and Clarke, 1986). 

This inattention to the basic institutional composition of the City does not necessarily render 

a discussion on the subject incomplete. In fact, in some respects, to define the City simply in 

terms of the financial organisations and institutions that enmesh to form its financial 

structure is to miss its true significance altogether. The term conjures up something more 
intangible, yet certainly more profound, than mere institutions and organisations. The City 

evokes power, economic power. If we look back to the periods in history when the City has 

dominated public debate in Britain, it is possible to observe politicians and industrialists 

paying reluctant homage to this, the fundamental dimension of the City. Whenever the 

subject of foreign exchange or interest rates has taken centre stage in politics or when 
British industry's performance relative to the rest of world has come under scrutiny, it is the 
City of London's pivotal role in the British economy that is brought into question, 

challenged, but ultimately left unchanged (see, for example, Coakley and Harris's analysis 

of the Report of the Wilson Committee). More recently, as Britain's two major political 

parties have embraced the virtues of the market economy, the impact of the City on the 
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British economy has developed a sense of its own inevitability. But although its power goes 
largely unquestioned, ' it nevertheless continues to be recognised. The City's reaction to a 

cut in the base rate, for example, is still the standard that news journalists use to access its 

economic efficacy. To summarise, the City does not simply denote the institutions that 

comprise financial capital, it also connotes the over-arching economic power that those 
institutions and organisations can exercise collectively as financial capital to constrain, 

7 
regulate or undermine the plans of industrial enterprise or the state. 

The FSA proposals proved so controversial precisely because the City of London represents 

the primordial site of economic power within society. Since the FSA appeared to give the 

City a continued licence to exist as a private empire outside the la%v and State control, the 

government were exposed to the criticism of having deferred to the power of financial 

capital or, worse still, of having intentionally sought to preserve its privileged extra-legal 

position. These accusations penetrated the core of the Conservative Government's ruling 

philosophy. In 1979, they had come to power extolling the imperative of social discipline as 

a pre-condition of national regeneration. The standard of discipline demanded was the 

unqualified respect for the 'rule of law', " a demand that was to assume a central position hi 

the politics of the 1980's (Hall, 1980). Throughout the first Conservative administration, 

the 'rule of law' was summoned to win legitimacy for a variety of criminal justice reforms 

and policing operations; the most notable being the crack-down of the inner-cities in 1980 

and 1981 (Brake and Hale, 1992: 47-5 1). But, it was during the Conservatives' second 

period in office, in the context of the miners strike, that the 'rule of law' as an ideological 

weapon was used to its greatest effect. Throughout the dispute it was skilfully used by both 

the police and Conservative Ministers to set up the policing of the dispute as a battle 

between the public interest on the one hand - reified by the State as the keepers of the law - 

and the sectional demands of the miners on the other (Fine and Miller, 1985: 1-22). It was 

at this point that the political currency of the 'rule of law' reached its peak, and the 

Conservative Government became more intimately identified with it than at any time since 

1979. Although the 'rule of law' might remain an ambiguous concept, at the very least it 

signified the fundamental right of equal treatment under the law. Its persuasive power being 

heavily dependant on its appeal to the twinned ideals of impartiality and universality. The 

proposed regime of financial regulation, coming only a year after the conclusion of the 

miners strike, was, as such, vulnerable to being portrayed as a partisan repudiation of these 

ideals. As a system of control based on the principle of self-regulation' - which was widely 
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regarded as having permitted the City to observe a far more diluted form of legal discipline 

than other sections of society were forced to endure - it seemed to celebrate legal inequality 

rather than equality. Thus, rather than signifying a genuine attempt to bring the financial 

service industry within the law, the FSA was seen as having compromised the integrity of 

one of the key planks of the government's legitimating philosophy. 

The SFO provided an ideal and necessary foil to the criticisms of the Government's policy 

on financial regulation. As a prosecution agency, it was designed to operate within the 

existing structure of criminal justice, the most coercive medium of control available to the 
State, conveying a potent symbolism of censure, condemnation and reprobation within a 

clearly defined set of legal rules. 'o It therefore represented a powerful way of vindicating the 

government's otherwise ambivalent approach to financial regulation, by showing that, 

ultimately, the City would not escape the demands of a strict and uncompromising legal 

regime. More significantly, it served to articulate a distinctive message about the 
distribution and character of power within society; a testament to the primacy of the State 

over finance capital and a powerful declaration of its resolution to impose its authority 

through the law without discrimination (see below). In short, it represented a police force 

which, although established to secure the stability and the long term viability of the UK's 

financial markets, would nevertheless ultimately operate in the wider interests of society 

against the City of London whenever the criminal law was seriously violated. 

A BREAK VATH THE PAST 

Thus, at the moment of its creation, the SFO was draped in symbolism. As I have already 

suggested, its full symbolic significance can only truly be understood in terms of the events 

and developments that were taking place in the financial service industry when it came into 

existence. Ilere was, however, one notable exception to this, and that was the strong sense 

of change that the SFO encapsulated. This effect was dependant to a much larger extent on 
its form and how it compared to the previous machinery of commercial fraud prosecution. It 

was also a necessary pre-condition of the SFO being received as a genuine attempt to bring 

the City of London under the authority of the criminal law - for the simple reason that the 

traditional forms of commercial fraud prosecution were at best widely seen as structurally 
ineffectual, and at worst peculiarly susceptible to direct political interference. An 

appearance of dramatic change was necessary to consign these perceptions to the past. The 



The SFO: A Political History 90 

SFO was ideally suited to signify that change. It was a wholly new, comparatively well- 

resourced organisation which had required the enactment of primary legislation before it 

could come into existence. It stood independently from the traditional organisations of 

criminal investigation and prosecution. It had been granted special powers of investigation 

and access to certain procedural mechanisms, such as the power of transfer, " which were 
designed to expedite the construction of cases for prosecution and their course through the 

courts. It was, as Barbara Mills described it, a 'flagship organisation'. As such, unlike the 

Fraud Investigation Group, a far more discreet creation which had evolved gradually from 

within the CPS and which was as bereft of a special power of investigation as it was any 

other truly distinguishing characteristic, the SFO was a highly distinctive organisation. It 

declared the existence of the reform process, underwriting its direction and integrity. In its 

absence it is probable that the significance of the process -a drift towards a more 

specialised and potentially more effective system of commercial fraud prosecution - would 

have been lost. As the new conspicuous police force of the City of London, however, the 

SFO marked a defining moment in the contemporary history of commercial fraud 

prosecution -a definitive break with the past which signalled the end of the old order of 

commercial fraud prosecution and the beginning of a new era dominated by purposely 

designed and well-resourced forms of control. 

Images of the SFO 

The image of the SFO as a ground-breaking institution is a powerful one. It is an image 

which embraces a number of strands. At one level it encapsulates a sense of technical 

innovation characterised by the increased resources and greater investigative powers granted 

to the SFO and the more coherently organised form of commercial fraud prosecution that it 

represented. But these technical innovations also suggest that the SFO was ground-breaking 
in effect as well as form, for not only were they designed to increase the number of 

convictions secured at trial, but also the number of cases investigated and prosecuted - 

ground-breaking, in short, in the sense of expanding the scope of criminal justice 

intervention. That the SFO has broken new ground in this latter sense is a core theme in 

discourses which feature the organisation. Barbara Mills once said, for example that she 

believed that the SFO was 'breaking very new ground' and 'investigating cases nobody 

would have tackled before' (Barbara Mills, quoted in Gibb, 1992), a sentiment echoed by 

her successor, George Staple, who claimed that many of the SFO's cases 'Simply would not 
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have been prosecuted at all' prior to its existence (Staple, 1994a). Leading academics 

concur - Michael Levi, for example, has stated that: 

'One of the significant changes brought about by the Serious Fraud Office has been to 
bring an area of formerly private commercial misconduct - or areas that, where known 

about, were public only in the sense of being dealt with by insolvency practitioners or by 

securities and banking regulators - into the arena of the criminal courts and, thereby, into 

greater public visibility and debate' (LevL 1993: 9). 

image of the SFO as an expansionist bLnd ground-breaking institution seems to have 

stayed with the SFO throughout much of its existence. The same is true of the other key 

dimension of the image it inherited at its inception, a dimension which is deeply enmeshed 

%vith the image of expansionism, serving at once to underpin and define its contours: that is 

of an organisation which routinely prosecutes cases of 'City fraud', including some of the 

City of London's largest and most established financial institutions. To this effect, 

politicians and successive Directors of the SFO have frequently associated the SFO with the 

City of London. In The Financial Times'coverage of the acquittal of the Maxwell brothers, 

for example, Alistair Darling, then Labour's City spokesperson, was reported as having 

called for a review of the SFO's role in the prosecution of 'City crimes' (Mason and Rice, 

1986). lEs cornments were echoed by his colleague Paul Boateng, Labour's former 

spokesperson on legal affairs, who claimed that the verdicts brought into question the 

SFO's future in the 'process of bringing to justice those responsible for City fraud. ' 

(Ashworth, Midgley and Horsnell, 1996). Whilst the SFO's Directors have not, strictly 

speaking, cast the SFO in opposition to the City London, they have, nevertheless, frequently 

associated its function with the regulation of the City of London. Tlius, in 1989, John 

Wood, the first director of the SFO, cited as one of three 'long-term aims of the SFO', the 

'economic benefit' that the Office promised to bring if its operation 'generate(d] greater 

confidence in the City of London' (Wood, 1989: 177). The third Director of the SFO, 

George Staple, continued to perpetuate the image in a series of speeches delivered at 

conferences around the country. At a conference of Judges from the Wales and Chester 

Circuit, for instance, he spelt out the economically cmpathetic role of the SFO in the 

regulation of the City of London, stating that: 

'The City of London is ... a vital component, not only of the UK's financial system, but 

also the international system ... Without a reputation for fair dealing the City's standing as 
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a financial ccntre would surely wither. It needs strong and effective guardians. We must 

ensure that financial markets are honestly managed and transgressors in those markets 

are swiftly discovered, convicted and punished ... Certainly the Serious Fraud Office will 

continue to do its best to deter fraudulent activity by timely and effective investigation and 

prosecution. ' (Staple, 1994a) 12 

Moreover, even in the year that the Davie Report" was published, the introduction to the 

SFO's Annual Report for the year ending April 1995 stated that: 

... the SFO plays an essential part in manitaining confidence in the UK's financial 

institutions and in the City of London's role as an international financial capital' (Serious 

Fraud Office, 1995: 8) 

Some of the SFO's more recent public pronouncements on its operation have tended to 

stress its prosecution of small investments businesses; therefore disassociating it from its 

traditional link with the City of London. Although these explanations of the SFO's 

operation differ considerably from some of the statements cited above, they nevertheless 

tend to mystify its past. More specifically, by emphasising a shift in the SFO's focus from 

the prosecution of companies representing economic power to smaller companies, these 

statements tend to confirm the SFO's past focus on cases associated with the City of 

London. Significantly, however, this change in the SFO's chosen method of explaining its 

position within the regulation of business has not been decisive. Roslind Wright's", bid to 

align- the SFO alongside the new expanded SIB (NewRO) as the prosecution arm of the new 

regulatory body, for instance, marks a return to public announcements by the SFO 

associating it with the regulation of the financial service industry and the City in particular 

(Atkinson, 1997). 

What makes the SFO's continuing representation as the police force of the City of London 

all the more significant, however, is that it is an image that resonates throughout public 

discussion on the SFO, an image which second to its description as an organisation designed 

to prosecute serious and complex fraud (a description which at once says everything and 

nothing about its operation and the type of cases it prosecutes) is the one most constantly 

reproduced in the news media, the major source of information on the SFO. Tle following 

examples of how the news media has defined the role of the SFO illustrate its continued 
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currency. The first extract is taken from an interview in the Financial Times with Barbara 

Mills, shortly after she took over the directorship of the SFO: 

'On Mrs Nfills' shoulders rests much of the responsibility for maintaining confidence in 

the integrity of London's financial markets. By creating the SFO, the government 

signalled its belief that deregulated financial markets prosper only Aith bcefcd-up 

policing' (Donkin and Waters, 1990). 

The image of the City police force (personified, this time, by Barbara Mills), was echoed 

two years later in another interview with Barbara Mills in The Times. Frances Gibb, the 

legal affairs correspondent of The Times, opened her account of the interview by 

proclaiming that Barbara Mills did not have 'the expected image of a City fraud fighter' 

(Gibb, 1992). It was also an image that was used widely in the wake of the acquittal, in 

October 1994, of George Walker, the former Chair and Chief Executive of Brent Walker 

PLC, the leisure and property conglomerate (see below). Martin Lynn, of The Sunday 

Times, wrote, for example, that the verdict could potentially lead the Davie Review (see 

chapter V) to recommend that the SFO be merged with the Crown Prosecution Service, - 

there 'ending its independent role as an investigator and prosecutor of City crime' (Lynn, 

1994). And finally, although it remains outside the period under exammation, it was also an 

image which was frequently alluded to in the aftermath of the acquittal of the Maxwell 

brothers in January of 1996. To this effect, John Mason, the Courts Correspondent of The 

Financial Times, wrote that the acquittals would threaten the immediate survival of the 

SFO, as the Davie Review had already 'endorsed its long-term future as the best means in 

an imperfect world of tackling City fraud' (Mason, 1996). 

Although, the SFO's image in the news media as the police force of the City has, to a large 

extent, remained a constant throughout its existence, it is important to stress that there has 

been a gradual shift in the type of cases that have formed the basis of that representation. 

When the SFO was first established, in the wake of the Guinness affair and shortly after the 

PCW scandal at Lloyd's and a succession of frauds committed through medium sized stock- 

broking firms and investment management businesses, the news media's association of the 

SFO with the City of London seemed relatively unambiguous. The SFO was (despite the 

fact that two of the defendants in the first Guinness trial were not financial service 

professionals) understood to exist primarily for the purpose of investigating and prosecuting 

fraud committed by either financial service professionals or through financial institutions 
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located in the City (see, for example, Donkin and Waters, 1990). This particular incarnation 

of the SFO's association with the City mightjust have easily faded and been lost to the 

history of the 1980s, had it not been brought into sharp relief by the first two Guinness 

prosecutions and the Blue Arrow trial (see Chapter V). Guinness and Blue Arrow were 

reported extensively in the news media. The disproportionate coverage they received not 

only meant that they came to define the type of case that the SFO generally prosecuted, but 

also the type of organisation that the SFO itself represented, serving to re-animate its image 

as the police force of financial professionals and institutions located in the City of London. 

This image of the SFO has endured, perpetuated by the coverage that Guinness, in 

particular, has since received long after the conclusion of the original Guinness prosecutions 

and also by the substantial coverage given more recently to the SFO's investigation into the 

circumstances surrounding the collapse of Barings; Bank. The news media's representation 

of the SFO as the police force of the City of London does not, however, rest exclusively on 

its prosecution of financial institutions. On the contrary, the SFO's continuing association 

with the City owes as much to the news media coverage and interpretation of the SFO's 

involvement in cases of alleged fraud committed through public companies. The news 

media's reporting of the Brent Walker case, for example, which was almost invariably 

described as a 'City fraud' or 'City crime', is a case in point. 

The prosecution's central allegation in the Brent Walker case was that George Walker, the 

Chair and Chief executive of Brent Walker PLC, the leisure and property conglomerate, and 

a number of other senior executives, had fraudulently enhanced the company's profits 

which, it was alleged, had the effect of inflating its share price. This effect, the prosecution 

claimed, was instrumental in the subsequent collapse of Brent Walker's share price, 

persuading banks to lend heavily to the company, so much so that by the 1990s its bank 

debts were reputed to be in excess of f. 2 billion. The case did not feature any major 
financial organisations located in the City of London, rather the central allegations 

concerned the activities of the senior executives of a public company and the fraud at once 

took place within and was rcalised through that company. Yet, although none of the City of 
London's major financial organisations were directly implicated in the prosecution, it is still 

possible to understand why the case was described as a 'City fraud' since the essence of the 

criminality was the distorting effect that it had on the company's quoted share price. The 

fraud, in short, although comn-dtted through the company, manifested itself in the 



Unveiling Me Serious Fraud Qffice 95 

company Is quoted share price on the International Stock Exchange, one of the City of 
London's pre-eminent institutions. 

Although the alleged fraud at the centre of the Brent Walker case had a clear relation to the 
City of London, the news media's use of the term 'City fraud' or 'City crime' to describe 

alleged frauds committed through public companies does not appear to follow a clear 

pattern. Ile news media's coverage of the verdicts in the European Leisure case, for 

example (itself involving an illegal share support operation which was similar although not 
identical to the one mounted during Guinness' take-over of Distillers) was not described as 

a 'City fi-aud', although the first Maxwell prosecution, which simply involved an alleged 
theft from the Maxwell pension fund, was. Despite these apparent inconsistencies and 
despite the fact that when the news media casts the SFO in opposition to the City it is 

sometimes not the City of fmancial capital but the City of productive capital that underpins 
the image, the overriding image of the SFO for most of its existence has nonetheless been as 
the police force of the City of London. 

The image of the SFO as an organisation which prosecutes 'City fraud' does, to some 

extent at least, have its foundations in fact. The SFO does prosecute both financial 

institutions based in the City of London and what can broadly be described as 'City fraud'. 

The above statements can therefore simply be interpreted as an acknowledgement of this 

particular aspect of the SFO's operation. There is no indication in any of them that the SFO 

only prosecutes 'City fraud'. On the contrary, the media does report SFO investigations and 

prosecutions which, on any measure, are not cases of 'City fraud' (see for example 

Hollinger, 1993) and the SFO's Press and Information Office does seek to generate 

publicity for completed cases which do not involve frauds committed by financial 

institutions located in the City of London, or which are not, on any measure, cases of 'City 

fraud'. " Moreover, in the speech to the Judge's conference, Staple did emphasise the 

breadth of cases that the SFO prosecutes. What is significant though, is that second to the 

description of the SFO as an organisation designed to prosecute serious and complex fraud, 

a description which at once says everything and nothing about its operation and the type of 

cases it prosecutes, the image of the SFO as the police force of the City of London 

predominates. 
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It is significant first because, as we shall see, it persists despite the fact that the prosecution 

of financial institutions located in the City of London - the type of case it was widely 

regarded as having been established to prosecute - constitute only a small percentage of the 

cases that it has brought to trial. And second, because the prosecution of 'City fraud' (see 

Appendix II) constitutes a minority of the cases that the SFO prosecutes. It is, in short, an 
imperfect image - an image which overstates the degree to which the SFO operates against 

the City of London, an image which is so prevalent, in fact, that it seems as if the news 

media, and the SFO itself, has been anaesthetised to the reality of its operation. To explain 

the apparent disjunction between the news media's portrayal of the SFO and the reality of 
its operation it is first necessary to fiirther explore some aspects of the SFO's representation 
in the news media. 

THE NEWS MEDIA, THE SERIOUS FRAUD OFFICE, CONVICTIONS 

AND THE TRIAL 

THE SERIOUS FRAUD OFFICE'S STATISTICS 

As a way of providing a measure of its performance, the SFO releases a variety of statistics 

each year in its Annual Report. Amongst other things, these record the number of cases that 

it currently has under investigation, the time taken between the acceptance of a case for 

investigation and its transfer or committal to the Crown Court, the number of trials it has 

been responsible for in the past year, the number of defendants proceeded against in those 

trials and the number of those defendants convicted. These statistics represent the only 

official measure of the SFO's performance, the only available index of how active it is in 

terms of investigating and prosecuting commercial fraud. But even in this narrow respect 

they provide only a partial insight into the SFO's operation. Thus, the following information 

represents the most important insights we can deduce from the statistics. First, during the 

first seven years of the SFO's operation, its funding restrictions served to impose a limit on 

its active caseload - about fifty to sixty cases in a given year (Serious Fraud Office, 1995: 

11). " Second, the majority of the cases that it accepts for investigation are referred to it not 

by the SRO's recognised under the Financial Services Act, but by the police and the DTL 

Third, the process of constructing cases for prosecution is a time consun-drig affair. Once a 

case is accepted for investigation by the SFO, for example, it takes about twenty months on 

average for it to be committed or transferred to the Crown Court (Serious Fraud Office, 
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1995: 11). Fourth, the frauds that form the substance of most of its cases are committed 

against financial institutions, creditors and investors. Fifth, the SFO is relatively active in 

the courts, being responsible on average for t%venty trials a year (Serious Fraud Office, 

1995: 14). And finally, the SFO has achieved a moderate amount of success in convicting 

defendants - about 62 per cent of the total number it has taken to trial over the first seven 

years of its operation (Serious Fraud Office, 1995: 14). Although, the SFO releases other 

statistics, these do not alter the fact that the figures it does produce only serve to convey a 

vague impression of how efficiently it carries out its functions" and a dim sense of its 

impact on the social world. In no sense do they communicate an idea of the social 

distribution or extent of that impact. That is to say, the SFO's statistics provides no detailed 

information on the type of cases it prosecutes. 

Of all the SFO's statistics, its conviction rate - the number of defendants convicted as a 

percentage of those brought to trial - has come to assume the greatest importance. TWs is, 

in part, a result of the SFO's traditional insistence on promoting the figure as the true test of 

its worth and instrumental significance (see, for example, SGAC 1,1987). " The SFO has, 

predictably, long attached importance to its conviction rate as the best means of measurin, - 

its immediate operational impact (in terms of specific criminal prosecutions) and also its 

wider impact (in terms of producing a general deterrent effect and promoting investor 

confidence). John Wood, the first Director of the SFO, for example, stated that if the SFO 

was able to make the prosecution process more efficient, with the effect of increasing the 

rate at which serious fraud suspects were convicted, it would: 

'without doubt, add to the confidence of investors and ultimately discourage those who 

are no%v prepared to take risks in the knowledge that an investigation "I be so protracted 

that the chances of conviction are lessened and, in the event of a conviction, a light 

sentence will ensue. ' (Wood, 1989: 178) 

What is significant, however, is not that the SFO has traditionally placed an emphasis on its 

conviction rate, but rather why, from 1993 onwards, it has deliberately organised its public 

relations strategy to elevate the significance of the figure. " To understand this, it is 

necessary to look beyond its value in securing routine institutional credibility and see the 

strategy as part of a specific struggle to contain a wave of highly critical coverage in the 

news media. 
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THE SERIOUS FRAUD OFFICE'S CONVICTION RATE AND THE DECLINE IN 
PUBLIC CONFIDENCE 

To understand why the SFO has tended to attach greater priority to its conviction rate, it is 

first necessary to understand some of the basic patterns of the SFO's representation in the 

news media. Some of the features of this representation have already been considered, most 

notably the focus on cases involving large companies and financial institutions based in the 

City of London. There is, however, another feature of the news media's coverage of the 

SFO which is equally important in appreciating how the SFO is generally understood. This 

is the fact that most of the coverage of the SFO's cases (%vith some notable exceptions - 

such as Asil Nadir's flight to Northern Cyprus) and, therefore the SFO, has centred around 

the spectacle of the trial. 

777e SFO and the Signýficance qf the Trial 

The news media's focus on the trial is not exclusive to serious fraud investigation and 

prosecution. As Schlesinger and Tumber have observed, the trial occupies an important 

symbolic position in the ritual process of restoring social orderwhen any criminal act has 

been committed. It concludes one of the two key phases (the other being imprisonment) in 

the process of bringing retribution to those who have broken society's rules as expressed in 

the law and therefore provides an ideal opportunity for the news media to 'elaborate the 

implications of a particular crime' (Schlesinger and Tumber, 1994: 23 1). The symbolic 

position of the trial in the process of serious fraud prosecution is equally important. 

Significantly, however, the trial not only occupies a more prominent position in the news 

media's narrative of serious fraud, but it is also rarely presented in the news media as 

representing the same thing - the restoration of social order. 

How the news media represents a serious fraud trial tends to vary according to five key 

variables: the type of fraud prosecuted, the companies involved, the previous history of the 

defendants, the conduct of the trial and its outcome. " Of these five variables, the outcome 

of the trial - the balance of convictions and acquittals and the sentencing of the offender - 
has proved to be of particular importance to the construction of the trial's significance and 
therefore the news media's representation of the SFO. Although (as will become clear in the 
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following chapter) the news media's interpretation of the significance of convictions, 

acquittals or specific sentences ultimately depends upon the precise characteristics of a 
case, some general observations can nonetheless be made. 

When convictions are returned (and sentences awarded of a severity implied in a long and 
expensive prosecution), it is not simply 'social' order that is restored, but rather the order of 
the market and the primacy of the state in the operation of commerce. This was an explicit 
theme of some of the news media's coverage of the verdicts in both the first Guinness and 
Blue Arrow trials, despite the fact that the convictions highlighted the deficiencies of self- 
regulation and threatened to amplify the sý: ale of fraud within the City of London. " An 

article in The Independent, for instance, reported that the first Guinness trial had: 

6 made merchant bankers, stockbrokers and others in the City more wary. They not only 

want to be sure they are acting within the law and the new rule book but want to been 

seen to be acting within the law. ' (Dobie. 1990) 

Some reports on the Blue Arrow verdicts, relying on the comments of institutional investors, 

even suggested that 'the mere fact charges had been brought had changed City practices 
forever' (Cohen and Waters, 1992; see also Waters and Mason, 1992, but see Griffiths, 

1990). Convictions (and appropriate sentences), in other words, generally tend to represent 

the state's ultimate authority over capital and also its capacity to extend the rule of law into 

the higher recesses of society and the deeper recesses of capital. As John Hamshire's 

qualified observation in the Daily Mail put it: 

,... no one should entertain too many illusions about the Guinness trial and verdict. It may 
have shown that rich and powerful men cannot get away with fraud, even complex fraud. 

But there are still areas of City activity where fraud can be committed with relative 
impunity. ' (Hamshire, 1990) 

Similarly, the process involved is not simply retribution for violating the law, but rather 

retribution for greed or of privilege betrayed. This was the pre-eminent theme of the news 

media's coverage of the verdicts in the first Guinness trial. A front page article in'The 

Independent, taking its cue from the prosecution's construction of events, reported, for 
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instance, that a 'combination of greed and arrogance' had 'led Saunders and his three co- 
defendants to step beyond what could legitimately be done in a takeover' (Warner, 1990). 

Where defendants are acquitted, on the other hand, (or receive sentences which fail to 

correspond to the gravity implied in a long and expensive prosecution) the trial takes on 

another significance. It not only becomes the site in which the failure of serious fraud 

reform is exposed, but also the platform upon which the flaws in the SFO's operation and 

strategy are discussed. After a series of acquittals in cases involving large public 

companies, and against the backdrop of a Cabinet led review into the SFO, the acquittal of 
George Walker was even presented as signifýring the demise of the SFO (see above). 

The failure of serious fraud trials has come to occupy a central place in the news media's 

coverage of the SFO and is arguably the most important reason why trials have become the 

primary focus of the news media's reporting. However, the prominence of the trial and 

therefore its importance to the news media's representation of the SFO is not a simple 
function of trial failure. This is not to say that the acquittal of a defendant is not an 
important and sometimes necessary condition of the news media's coverage of a specific - 
trial. The case against Andrew Kent and Patrick Mahon of the stockbrokers, TC Coombs, 

for instance, received little coverage in the news media until the trial judge directed the jury 

to acquit them. ' Similarly, one of the major themes in the news media's coverage of the 

SFO has been the failure of a relatively well-resourced organisation, with special powers of 
investigation, to achieve what it was ostensibly established to do: to arrest the trend of 

commercial fraudsters defeating the process of criminalisation. It is simply that the focus of 

the trial in general and therefore specific trials is also a result of the peculiar characteristics 

of the SFO and commercial fraud. These peculiar characteristics coalesce to structure the 

news media's attention on the trial; making the trial the major, as opposed to but one, forum 

in which serious fraud and the machinations of the crin-dnal process are put on public 
display. 

The important structural feature of the SFO that tends to focus the news media's attention 

on the trial is that, unlike the police, it has no direct preventative role. ' Its function is 

officially confined to investigation and prosecution, leaving the prevention of fraud, as well 

as detection, to a fragmented arrangement of regulatory organisations which include the 

police, the DTI and the regulatory apparatus established under the FSA 1986. This, in 
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combination with the shortage of resources available for public relations at the SFO, 1' 

imposes an important limitation on the SFO's coverage in the news media, since it means 

that the generation or receipt of favourable coverage beyond discrete criminal proceedings is 

virtually impossible. This is not to say that absence of coverage outside of specific cases is 

wholly due to the structure of the SFO. It is also due, in part, to the communication strategy 

the SFO has pursued for most of its existence. Before 1995, its public relations strategy 

was almost exclusively reactive. That is the SFO only tended to respond to requests for 

information from the news media; requests which almost invariably related to specific cases. 
The policy changed in 1995, in part because of staff changes at the SFO's Press and 
Information Office and in part because the SFO's senior management had finafly recognised 

the importance of any suggestion which promised to reverse almost three years of relentless 

criticism in the news media (SFO/CS, 1995). This led to the SFO attempting to expand the 

nature of its coverage. In 1997, for instance, the Office publicised a general warning to 

investors of the dangers of peculiar forms of investment in an attempt to present itself as a 

centrc of useful intelligence as well as a prosecution agency. Nonetheless, the structural 

limitation on the SFO's coverage remains, standing in marked contrast to the police's ability 

to generate positive publicity from launching general initiatives against marginalised 

segments of the population with little or no recourse to justifying the cost, success or even 

the premise of the operation. ' 

Another reason for the news media's focus on the trial relates to the nature of commercial 
fraud. To understand why, a comparison with the news media's coverage of a typical 

conventional crime is instructive. The narrative of the entire episode"' of a conventional 

crime spans the crime itself, the investigation (the search for the criminal), arrest, charge, 
trial and finally the verdict and sentence (Schlesinger and Tumber, 1994: 23 1). The typical 

narrative of a serious fraud case is similar, but differs in one important respect. Whereas in 

the context of conventional crime the commission of a crime is generally assumed as 

unproblematic, a recurring, and explicitly recognised, theme in the prosecution of serious 
fraud is whether or not a crime has been committed. Definition is not only unresolved, but 

recognised as being such. The central question in the drarna therefore commonly becomes 

not so much the identity of the criminal or his or her motivation, but whether a crime has 

taken place. This has two important effects. First, prior to the involvement of the SFO, 

news journalists are usually deprived of the opportunity of writing about the event which 
forms the setting of the fraud (whether it be a rights issue, a take-over, or the collapse of a 
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company) in terms of a crime. This has the effect of truncating the narrative of a crime in 

the news media and shifting the emphasis of reporting onto the legal process. It is the trial, 

however, which receives by far the most coverage, since the unresolved nature of 

commercial fraud also imposes an important constraint on the SFO's capacity to release 
d etails of the alleged fraud. This is because, unlike the police who, with relative freedom, 

are able to give details of the event and investigation so that their construction of the crime 
becomes part of the news media's narrative of its course through the criminal process - the 

dissemination of the details of an alleged commercial fraud is commonly at risk of going to 

the very issue the jury has to consider. 

The danger of prejudicing a subsequent trial, and incurring criticism as a result, has made 
the SFO reluctant about providing information on the subject, nature and course of its 

investigations. When the SFO was originally established, for instance, its policy on 

releasing information on an investigation was to neither confirm or deny that it had accepted 

a case for investigation unless the fact of acceptance had already entered the 'public 

domain' (SFO/CS 1,1992). This policy eventually changed, " but the information the SFO 

was prepared to release as a matter of routine was still subject to important limitations. 

Until March 1995, when a new communications strategy proposing greater openness came 
into effect, its general response to requests for information relating to on-going 
investigations was that it did not discuss 'operational details' (SFO/CS 1,1992). As part of 
the fieldwork involved in this research I was able to observe that between September 1994 

and March 1995 the Press and Information Office generally tended to only confirm that it 

had accepted a case for investigation and, where the news media had already shown an 
interest, to publicise the fact that suspects had been arrested and, if charged, to publicise the 
fact together with a list of the charges. "' 

This is not to say that details of an alleged fraud under investigation or information 

concerning the progress of the investigation were never released. Simply that the nature of 

conunercial fraud tends to force caution on the SFO and that opportunities forjournalists to 

gain access to the progress of an investigation prior to the trial generally tend to be limited. 

After March 1995, the SFO's restrictive policy on disseminating information during the 

course of investigations was relaxed. "' The information released to journalists on the SFO's 

investigation into the collapse of Barings: Bank is a case in point. In this case the SFO took 

the decision to provide journalists with a relatively detailed account and explanation of its 
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actions and the progress of its investigation in response to a highly public campaign waged 
by Nick Leeson's solicitor which was undertaken in the hope of influencing the SFO to 

extradite Leeson back to the United Kingdom. " 

An open press policy is, however, vulnerable to criticism. The most notable example of the 
dangers of courting publicity was the SFO's arrest of the Maxwell brothers which attracted 

criticism from both Peters and Peters (Kevin Maxwell's solicitors), in Parliament and in the 

news media, leading the Attorney General's Office to formally request the SFO to explain 

the circumstances of the arrest (SFO/C 1, 
. 
1993). The publicity surrounding the Maxwell 

case, and the SFO's role in generating that publicity, also formed the basis of an-abuse of 

process application. The criticism of the SFO over the arrest of the Maxwell brothers was 

particularly important in detering the SFO from relaxing the restricted communications 

policy observed during my fieldwork. One Press and Information Officer, when asked to 

explain her reluctance to send out a press release publicising the arrest of Asil Nadir's 

personal assistant, Elizabeth Forsyth, replied that is was because in the past the SFO had 

'got criticised for courting publicity - like the Maxwell arrests. '3' Furthermore, the danger 

of defendants using the publicity surrounding their case in a future hearing also informed 

the SFO's public relations. When Abas Gokal was extradited from Germany in connection 

with the collapse of BCCI, for instance, the timing of the press release of his return to the 

jurisdiction was delayed in order to ensure that he was not photographed either being 

arrested or entering Bishopsgate Police Station. As the Senior Information Officer 

explained: 

'We would not want to do anything that might aggravate his lawyers or provide a 

spurious foundation that the prosecution were not acting fairly at some time later in the 

triai. P32 

The major source of information released to the news media is therefore a list of the 

charges. This, however, is not enabling to the process of news construction. Charges are 

tailored to the demands of the legal process, not to the imperatives of news journalism. The 

information provided in a list of charges, however extensive, fails to give a detailed 

explanation of what was done, under what circumstances, and why - precisely the type of 
information that a news journalist requires in order to write more than a perfunctory 

account. One news journalist, who was planning on writing a three hundred word article for 
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The Independent recording the fact that Philippe Le Roux and Peter Horton (the fonner 

chief executive and company secretary of the Norton Group, the motorcycle manufacturers) 
had been charged, phoned up the Press and Information Office for information relating to 

the alleged offences. He had a copy of the charges in his possession, but explained that this 

was insufficient to write 'a piece setting out what the defendants had been doing'. The case 

controller, however, refused to release any information in addition to the charges with the 

effect that the article was never written. " 

Although background briefings are sometimes provided in addition to the list of charges, 

this type of information is rarely volunteered. As one member of the SFO's Press and 
Information Office put it: 

'We give very minimal information out in relation to on-going inquiries ... We do not 

discuss individuals. 34 

Moreover, even where it was possible to release some information in addition to a list of the 

charges without prejudicing a subsequent hearing, some SFO case controllers showed a- 

marked reluctance to allowing the news media to be given more information than the 

conventional minimum. The case controller on the MTM PLC (the chemical company) case, 

for instance, protested vigorously to a press release explaining the circumstances behind the 

charges against Richard Lines (the former chair and chief executive of the company) and 

Thomas Baxter (its former finance director). Bs complaint concerned the additional 

information contained in the release over and above that contained in the charges; namely 

that the charges had followed an investigation into 'matters arising from the disclosure of an 

unexpected loss of f2O. 5 million in the company's results' leading to 'a collapse in the share 

price from 290 pence to 25 pence (now 82 pence)' (MTMO I/PRI, 1994). 35 

The effect of the news media's focus on the trial has been to reduce public debate on the 

SFO to its performance in the courts -a debate which since 1992 has taken a highly 

distinctive form. This is because 1992 was the year that witnessed, in close succession, the 

gradual disintegration of the Blue Arrow trial and the collapse of the second Guinness trial. 

These two cases that served to shape the pattern of how the news media would make sense 

of future SFO trials, as well as informing what was and what was not newsworthy about the 

SFO. The more dramatic the failure, the more coverage a case and the SFO tended to 
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receive. " The effect of this was to give the overwhelming impression that the majority of the 
SFO's defendants escaped conviction and it is in this image that we find the origins of the 
SFO's more recent attempts to promote its conviction rate. In the face of such an emphatic 
depiction of failure, the only way in which the SFO could challenge the image was to 

promote its conviction rate -a form of statistical demonstration that it had at least some 

success at trial. 

The significance of this interest in the SFO's performance at trial - its inability to secure 

convictions in its widely publicised cases on the one hand, and its ability to convict a 

majority of its defendants as evidenced by its conviction rate on the other - is that it tends to 

obscure a dimension of the SFO's operation which is, in many respects, far more important 

to understanding its instrumental impact. Although the conviction rate provides a valuable 

indication of the SFO's capacity to construct cases against individuals which end in 

conviction, it gives no insight into the extent to which the SFO has operated against 

commercial fraud or whether or not it has made a significant impact on the scope of 

criminal justice intervention against the corporate form. The question therefore remains. 

Clearly, the SFO is not simply a symbolic institution. Itwas established to meet a very real 

demand for the prosecution of commercial fraud. Moreover, it has prosecuted and continues 

to prosecute cases that involve substantial sums of money, " including some of the most 

celebrated criminal prosecutions of the last decade. But, to what extent does its image as the 

police force of the City of London and large public companies conforin to its operation? To 

what extent are the Guinness and Blue Arrow prosecutions representative of its general 

operation? To what extent, in short, did the SFO mark a radical break with the past? To 

assess this, the number of trials in which the SFO has acted as the prosecution authority is a 

far more relevant figure. 

THE SERIOUS FRAUD OFFICE'S CASES 

THE NUMBER OF CASES BROUGHT TO TRIAL BY THE SFO 

The SFO's Annual Report for the year ending 4th April 1995 stated that the Office had 

been responsible for 138 trials between 6th April 1988 and 4th April 1995 (Serious Fraud 

Office, 1995: 14). This works out to an average ofjust under 20 trials a year. The use of 

the trial as index of the extent to which the SFO has expanded the scope of crfininal justice 
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intervention, should, however, be treated with caution. Although it might provide a 

relatively accurate indication of the total number of trials in which the SFO has acted as the 

prosecution authority, 38 it does not represent a faithful reflection of the number of separate 

cases of commercial fraud that it brought to trial between 1988 and 1995. 

The reason for this is that the basic unit used for the calculation, the trial, is essentially a 
legal concept, delineated by the law of procedure, rather than by the nature of the case that 
forms the basis of the trial. " One effect of using the trial as the basis of calculation, for 

example, is that a single case transferred t, o the Crown Court and allowed to proceed on a 

single indictment, can be counted as a number of separ ate trials if the indictment is later 

severed so as to produce a number of separate indictments. The Guinness case illustrates 

this cffect perfectly. After two rulings to sever the indictment during the preparatory 
hearings, " the case came to be split into three separate trials. Tbis, incidentally, does not 

account for the fiill number of trials to emerge from the Guinness investigation. A fourth 

defendant, Tbomas Ward, was tried in 1993 (R v Thomas Ward, 1993), after having been 

absent from the jurisdiction when the case against the first seven defendants was originally 

transferred to the Crown Court. The Guinness case, as such, is recorded as four separate 
trials in the SFO's statistics, even though the criminal activity alleged in each trial directly 

related to the same event and was, so the prosecution contended, committed to achieve the 
41 

same end - Guinness's take-over of Distillers in 1985. 

Another effect of using the trial as the basic unit of calculation is illustrated by the way that 

the Levitt case (see Chapter VI) is recorded in the SFO's statistics. In this case, one of the 

defendants, Alan McNamara, continued to plead not guilty to an amended charge of 

fraudulent trading that he had originally been arraigned on with his co-defendants Roger 

Levitt, Robert Price and Mark Reed. Levitt and Reed pleaded guilty, and Price was 

acquitted on the direction of the trial judge, which left the question of how to proceed 

against McNamara. In the event, after the judge had discharged the jury from returning a 

verdict against McNamara on the fraudulent trading charge, the prosecution preferred a new 

indictment containing a single charge of recklessly furnishing false and misleading information 

contrary to s. 200(l)(b) of the Financial Services Act 1986. The flict that a new indictment was 

preferred, and McNamaza pleaded guilty to it, meant that the case was recorded in the statistics 

as two trials. 



Unveiling the Serious Fraud Qf 
. 
fice 107 

Not all related cases (as Ward's route through the legal process demonstrates) are transferred or 

comn-ftted to trial as a single case. The four prosecutions to emerge from the collapse of BCCI 

during the period under discussion, for instance, were proceeded with as discrete trials and 

therefore counted as four separate cases in the SFO's statistics. However, simply because these 

trials were related to the collapse of BCCI, does not mean that they should be measured as one 

case in this study. Two of the SFO's prosecutions in respect of BCCI concerned the role that the 

bank's customers had played in artificially inflating the profits of the bank which eventually led 

to its collapse. " The other two concerned staff within the bank. 'There is argument to include all 

of these cases as one case, since they all effectively served the same end - inflating BCCIs assets 

and profits. However, since the frauds conunitted by its customers also served the ends of those 

customers - cheap loans - its seems more accurate to count them as separate cases. 

'Me N%-ay that the Guinness, Levitt and BCCI cases are recorded in the SFO's official statistics 

are just three of a number of examples which illustrate how the shape of a trial at the Crown 

Court - in terms of who is tried, when they are tried and what they are tried for - is determined as 

much by the strategic imperatives of the prosecution, the demands of legal procedure and the 

perceived limitations of the trial process, as it is by the nature of the fraud that forms the basis of 

the trial. As a consequence, the number of trials that the SFO prosecutes always tends to be 

greater than the number of specific cases of fraud that it brings to court. 

Another effect of using the trial as the basic unit of calculation is that prosecutions under 

sections 2(13), 2(14) and 2(16) of the Criminal Justice Act of 1987 are also included in the 

SFO's statistics. Whilst these might constitute separate trials, they are not trials that involve 

allegations of commercial fraud, rather they arise out of a person's failure to comply with a 

requirement imposed on him (or her) under section 2 of the 1987 ACt. 4' During the period 

under investigation, the SFO brought seven such prosecutions to trial. In all, the fact that 

the SFO's statistics measure the trials that it has been responsible for, rather than the cases 

of commercial fraud that it has prosecuted, tends to exaggerate the degree to which the SFO 

takes cases of commercial fraud to trial. If the figures are recalculated on the basis of 

separate cases of commercial fraud, as opposed to separate trials, the figure drops from 138 

to 105 cases - an average of 15 cases a year. 44 

ORGANISATIONAL OR ORGANISED FRAUD 
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The Significance of Organisational Fraud 

This analysis of the SFO's cases is not simply concerned with the number of the SFO's 

cases, but rather how these correspond to the SFO's depiction in the news media as the 

police force of the City - as an organisation which in systematically prosecuting 

organisations representative of power marks a break with the past. 

One of the first steps in assessing the extent to which the SFO prosecutes social entities 

which represent economic power is to make a distinction between organisational frauds, 

organised frauds and individual frauds, or, in other wo rds, frauds committed through 

organisations, frauds committed by groups of individuals acting independently of an 

organisation, and frauds committed by individuals, again acting independently of an 

organisation. 

Ile distinction is important because all major forms of economic activity in society take 

place within organisations, or more specifically within the corporate form, particularly the 

public or 'joint-stock' company (Scott, 1979: 15 -17). The power that commercial 

organisations; can exercise is not simply confined to the markets in which they operate, or 
the employees who work under their control. Commercial organisations occupy a strategic 

position within society and exercise a pervasive and permanent pressure upon the state. As 

Milliband observed in 1969 (although his observation remains just as relevant today): 

'The existence of this major area of independent economic power is a fact which no 

government whatever its inclinations. can ignore in the determination of its policies not 

only in regard to economic matters, but to most other matters as well. ' (Milliband, 1969: 

147) 

This is not to ignore that commercial organisations: vary considerably both in size and in 

their respective capacities to exercise economic and political power. The difference between 

smaller limited and larger public companies in these respects is immense. Nor is it to claim 

that their interests are uniform. Although as Milliband put it, commercial organisations 

might be said to be 'tactically divided', but they tend to be strategically cohesive (Milliband, 

1969: 15 7). It is simply to justify the concept of the commercial organisation and therefore 

organisational fi-aud as an important starting point in an analysis of the extent to which the 

SFO has prosecuted sites of economic and political influence. 
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A Definition of Organisational Fraud 

Although no one has yet formulated a definition of organisational fraud, the concept of 
organisational crime has been used by criminologists for a number of years (see, for 

example, Box, 1983). Thc classic definition of organisational crime is found in Schrager 

and Short's essay, Towards a Sociology ofOrganizational Crime. This dcfincs the concept 

as: - 

C an illegal act of on-ýission or commission of an individual or group of individuals in 

a legitimate formal organization in accordance with the operative goals of the 

organization which have a serious physical or economic impact on employees, 

consumers or the general public' (Schrager and Short, 1977: 407). 

As a definition, Schrager and Short's concept of organisational crime provides a useful 

starting point for categorising the SFO's cases. A number of modifications must be made to 

it, however, if it is to serve as a meaningful guide to the SFO's cases. To begin with, it muit 
be adapted to take into account the specific characteristics of the social phenomena that the 

SFO is legally sanctioned to prosecute - criminal fraud. Criminal fraud, however, does not 

exist independently of the legal process. It is ultimately a social construction which only 

really comes into existence once the architects of the crime have been convicted at the 

conclusion of the criminal process. Thus, to classify all the cases that the SFO has 

prosecuted it is necessary to tailor Schrager and Short's definition so that it accommodates 

those cases which are prosecuted, but which do not end in a conviction - where, according 

to the law, no criminal fraud exists - as well as those cases which do conclude in a 

conviction. This also has the effect of focusing the definition on the SFO's construction of 

cases - its interpretation of the principal defendants and victims. " To this effect, it is 

necessary to redefine the 'illegal act' in Schrager and Short's definition as an alleged 

criminal act of commission or omission. 

In addition to this, Schrager and Short's definition must also be modified to accommodate 

the differences between the general nature of crin-dnal fraud and other criminal offences. 
Tle primary distinguishing characteristics of criminal fraud at law relate to the nature of its 

impact and who it effects. 71e impact of fraud, if it is restricted to its direct legal effects, is 
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invariably economic rather than physical. 46 Ilus, for the purposes of this inquiry, an 

organisational fraud is one which has a serious economic impact, rather than both an 

economic and physical impact. Likewise, if we limit ourselves to the direct legal effects of 
fraud, 47 the victims of fraud are those organisations and individuals which suffer some 
legally recognised financial loss as a result of the actions of the commercial organisation or 
organisations at the centre of the fraud. Mius, an organisational fraud is an illegal act which 
has a serious economic impact on shareholders, employees (usually as beneficiaries of 

company pension funds), consumers, investors, creditors and other corporations (either as 
investors, consumers, creditors or shareholders). 

Another aspect of the definition that needs to be addressed is the concept of the 'legitimate 

formal organization'. There are essentially two ways of interpreting the meaning of 
'legitimate' as it is used here. The first is to regard it as a way of describing an organisation 

which is formally recognised in law, such as a company which has been incorporated and 

registered in accordance with the demands of company law. The second way is to regard the 

term as requiring the organisation to have some legitimate commercial purpose beyond the 
illegality alleged. This second interpretation causes a major problem when it is applied to 

some of the cases that the SFO has prosecuted. On the one hand, where the fraud concerns a 

particular episode in the trading life of a company, which otherwise operates within the law, 

it seems eminently reasonable to describe that company as a legitimate formal organisation. 
The European Leisure case illustrates this point well (R v Michael Ward and others, 1995). 

In this case, the core businesses of European Leisure PLC - pubs, clubs and restaurants - 
had presumably been run legitimately throughout Michael Ward's stewardship (the chief 

executive officer of the company), including the period of its bid for Midsummer Leisure, 

which formed the subject of the SFO's prosecution, and it was only the secret purchase of 

shares in European Leisure by Ward and his co-defendants that were claimed to have 

constituted a criminal offence. 

On the other hand, however, where the fraud engulfs the entire operation of a company - 

where the essence of its operation is fraudulent and the company is only able to exist 
because it is being ran fraudulently - is it right to describe it as legitimate, in the sense that 
it has a legitimate commercial purpose beyond the illegality alleged? The general type of 

cases that best exemplify this particular problem are investment frauds such as the Barlow 

Clowes and Natrocom cases. In both of these cases the companies in question solicited 
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money from the public on the basis that it would be invested securely when, in fact, it was 
misappropriated and either channelled into a variety of 'speculative investments', " or 
simply squandered to fitrid the principal defendant's own lavish lifestyle. Clearly, there is no 
significant legitimate underlying commercial purpose in either of these cases - all but a very 
small proportion of the funds invested were misappropriated and put to uses other than that 

expressly represented by the commercial organisations in question. Does that mean, 
however, that neither Barlow Clowes nor the Natrocom case are organisational frauds? 

The criminality alleged in the Barlow Clowes case, at least, was certainly designed to enable 

the Barlow Clowes group of companies to continue trading. In fact, if the Barlow Clowes: 

group had not advertised that clients' money would be invested in gilts with the guarantee of 

a rate of return marginally higher than that obtainable from a building society, the company, 

according to the prosecution at least, would not have grown as spectacularly as it did 

(BCO 1117,199 1). As such, there is clearly an organisation in this case which has 

committed a fraud to continue trading, one of the primary aims, if not the primary aim, of 

an active commercial organisation. Tbus, although it appears to fall within the type of 
behaviour that the definition of organisational crime attempts to capture - the illegality 

alleged is committed through the organisation in accordance with one of its operative goals - 
the definition, as it stands, does not necessarily recognise it as such. A way of 

circumscribing the problem is to substitute the words 'legally recognised' for 'legitimate'. 

This has the effect of removing any ambiguity caused by using the word legitimate, thereby 

including cases within the definition of organisational fraud where the organisation in 

question appears to offer a legitimate service or appears to be engaged in a legitimate 

business, when in fact no such legitimate business is being undertaken. 

Two ftirther aspects which need to be considered are the requirements for the illegal act to 
be committed by an individual or group of individuals in an organisation and for the illegal 

act to be committed 'in accordance with the operative goals of the organisation'. To 

illustrate these points, let us explore the following case against James Mudie (the McGuire 

McKintosh case). 

On 3rd April 1995, James Mudie, a bankrupt with two previous convictions for fraudulent 

trading, was convicted at Bristol Crown Court of three offences relating to his involvement 

and use of a company called Rehab Systems Ltd. (Rehab). Rehab had begun life as a prison 
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project which Mudie had helped to develop whilst serving the latter part of a sentence for 

fraudulent trading in Leyhill Open Prison. The aim of the project was to help the disabled 

improve their mobility and general quality of life through the use of computers. Ron Fields, 

one of the inmates who had worked with Mudie on Rehab, continued to work on the project 

after his release in April 1991 and soon afterwards the Rehab project was transformed into 

a limited company, Rehab Systems Ltd., with Mudie, who was released some weeks later, 

as the company secretary. Fields later withdrew from the project, allowing Mudie to assume 

exclusive control over Rehab and appoint himself a director of the company (which he did 

on 16th July 199 1). The case against Mudie effectively fell into two parts. The first limb of 
the case solely concerned Mudie's status and his role in Rehab. In addition to being a 
bankrupt, Mudie was also subject to a disqualification order under section 2 of the 
Company Directors Disqualification Act of 1986 which prohibited him from taking part in 

the promotion, formation and management of a company until 25th July 1998, the date the 

orderwas due to expire. The prosecution claimed that by participating in the formation and 

management of Rehab, Mudie was in breach of sections II and 13 of the 1986 Act. The 

other arm of the case, the part that is important to illustrating the point I want to address, 

concerned a mortgage advance for L63,500 which Mudie had obtained from Birmingham 

Midshires Building Society. The application for the mortgage was false in a number of 

respects. Mudie lied about his age, his criminal past and the fact that he was an 

undischarged bankrupt, but he also used Rehab to lie about his employment and his income, 

claiming that he was a manager of the computing division of the company for which he had 

received a basic salary of L25,750 per annum. Rehab, it seems, did absolutely no business 

and the only purpose it served, its operational goal in other words, was to cloak Mudie in 

respectability and enable him to obtain the mortgage. For obtaining the mortgage advance 

with a false application, Mudie was charged with obtaining property by deception contrary 
to section 15 of the Tbeft Act 1968. 

In the above example Mudie applied for the mortgage in a personal capacity, rather than on 
behalf of Rehab and, as such, although he used Rehab to commit a fraud, he did not commit 

the fraud through Rehab. Schrager and Short's definition does not allow for this distinction. 

It might demand that the illegal act is committed by 'an individual or group of individuals in 

[an] ... organisation', which in turn might suggest that the individuals in question should have 

some relation to the organisation, but it does not specify the terms of that relation. When 

precisely is an individual or a group of individuals in an organisation? A way of giving 



Unveiling the Serious Fraud Qfftce 113 

greater clarity to the definition would be to change it so that it reads, 'an individual or group 

of individuals working through [anl.. organisation. ' This would require the illegal act to be 

committed by the individuals in question whilst they are, ostensibly at least, working on 
behalf of the organisation. This has the benefit of providing a clear idea of how the 
individuals should relate to the organisation, whilst, at the same time, preserving the 

organisation's central position in the definition. 

Whilst this alteration gives a more definite sense of how the organisation is positioned in 

relation to the illegal act, it fails to recognise how chief executive officers working in small 

to medium sized commercial organisations tend to do business. Take the Levitt case, for 

example (see chapter VI). In that case the prosecution alleged that Roger Levitt, who was 

both the Chief Executive and a major shareholder in the Levitt Group PLC, had obtained a 

number of bank loans by deception. The loans were obtained in a personal capacity, but the 

loan facilities were only advanced on the strength of Levitt's shareholding in the Levitt 

Group and his assurances that the business was operating profitably. Moreover, the 

prosecution alleged that Levitt had obtained the loans in order to drip feed the sums 

advanced into the Levitt Group which, at the time, was technically insolvent. Clearly, Levitt 

did not commit the alleged illegal act through the company. He did, however, commit the act 

to keep the company afloat - his act, in other words was, in fact, committed on behalf of the 

organisation - and his relation to the company was instrumental in obtaining the loan and, 

thus, committing the act. Tlius, although in practice Levitt was working, according to the 

prosecution at least, on behalf of the Levitt Group, he was not ostensibly working either 

through or on behalf of the company. Not to include Levitt's actions within the definition of 

organisational fraud would seem to contradict the purpose of the definition - to capture 

alleged illegal acts which, in actual fact, are committed through organisations. To ensure 

that cases like Levitt are included in the definition it is necessary to substitute the word 'in' 

for, 'who are either ostensibly or in practice working on behalf of the company'. 

This modification to the definition would exclude the Mudie case from the definition of 

organisational fraud, but there is another feature which must be addressed. This is that 

Rehab Systems, the only commercial organisation involved in the case, had no underlying 

commercial purpose - it did not trade in goods or services, it did not produce anything, it did 

not, in short, engage in any form of commercial business, legitimate or otherwise. 

According to the prosecution, the only purpose the company served, the only operative goal 
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of the company, ostensible or otherwise in short, was to commit a fraud. Thus, strictly 

speaking, with the assistance of an organisation, Rehab Systems, Mudie committed an 
illegal act in accordance with the operative goal of that organisation. However, defining this 

case as an organisational fraud seems to miss the essence of the type of illegality that the 

concept of organisational crime was designed to capture. Tlie definition was not simply 
designed to encompass illegal acts committed through, in or with the assistance of 

organisations, but more illegal acts committed in pursuit of a goal of an organisation which 

at the very least pursues an objective with an ostensibly legitimate underlying commercial 

purpose. 

The final aspect of Schrager and Short's definition which demands closer attention concerns 
the role of the commercial organisation in the prosecution's reconstruction of a particular 
fraud. Schrager and Short's concept refers to 'an individual or group of individuals in a 
legitimate formal organisation'. The problem with this particular aspect of their definition is 

that it does not readfly correspond to the way in which I have framed the question of the 

pattern of the SFO's impact on the social world. Throughout the foregoing discussion I 

have referred to the prosecution of commercial organisations, talked about the SFO as an 
instrument of commercial fraud control which mobilises the criminal law to regulate the 

commercial form, and stressed the importance of exploring the extent to which the SFO 

prosecutes companies, financial institutions, concentrated sites of capital and social entities 

representing economic power. Thus far, in other words, I have conflated the question of the 

extent to which the SFO operates against economic power with its prosecution of 
'otherwise' legitimate commercial organisations. Schrager and Short's definition, on the 

other hand, not only embraces a distinction between the organisation and the individuals 

who work within it, but also maintains that any person in a legitimate formal organisation 

can commit an organisational crime provided the illegal act is committed 'in accordance 

with the operative goals of the organisation. The question is whether it is possible to retain 
this distinction, whilst at the same time constructing a definition which provides a basis for 

measuring the extent to which the SFO operates against social entities representing 

economic power. 

The retention of the distinction is important because, although the SFO frequently 

prosecutes senior company directors for committing fraud through the commercial form, the 

commercial form itself rarely forms the explicit object of criminal prosecutions. Between 
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1988 and 1995, companies only accounted for six (or less than 2 per cent) of the three 
hundred and twelve defendants that the SFO brought to trial. Even this figure tends to 

overstate the extent to which the SFO prosecutes companies. Of the six companies 

prosecuted, three were defendants in the Marconi trial in 1990, the other three being 

defendants in the Blue Arrow trial which concluded in February 1992. As a percentage of 
the total number of trials that the SFO has been responsible for that is just over 1.5 per 

cent. Moreover, it is unlikely the number of companies prosecuted by the SFO will increase 

in the future, since the SFO's present prosecution policy is to avoid prosecuting companies 

even where the evidence justifies it (SFO/WM 1,1995). This raises an important issue in 

respect of modifying Schrager and Short's definition to allow for the way in which the 

question of the SFO's impact on the social world has, thus far, been framed. Since, to 

measure the extent to which the SFO operates against social entities representing economic 

power on the basis of those cases in which the corporation has formed the explicit object of 
the prosecution produces a highly contrived result, based on the legal definition of corporate 

responsibility and the SFO's prosecution policy (Wells, 1993). The important question is 

therefore this: should the definition of organisational fraud be modified to recognise the 

position of commercial organisations in criminal prosecutions and, if so, how? 

Since the nominal object of the SFO's prosecutions are individuals, rather than companies, 

is it still accurate to claim that the Office operates against the corporate form? The answer 

to this is highly problematic. The law recognises corporations or companies as discrete legal 

entities, separate from its shareholders and management (Stokes, 1994). Thus, in legal 

terms the commercial organisation and the individuals within it are distinct. What is 

important, however, is the practical extent to which the commercial organisation is distinct 

from its senior directors. 

One way of addressing this question is to look at the degree of separation between 

ownership and control. Although the corporation is greater thaii the sum of its parts, where 

ownership and control coincide in the chief executive officer of a particular company he or 

she is, in essence, the corporation. In many of the SFO's prosecutions against chief 

executive officers alleged to have committed offences through private limited companies the 

distinction between the host company and the defendants (its chief executive officer and 

senior executive officers) is far less marked than the legal distinction suggests since the 

defendants commonly own a majority stake in the company. " Of the 53 cases the SFO 
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brought to trial (between 1988 and 1995) against senior executive directors alleged to have 

committed fraud through a private limited company, in 50 of them Oust over 94 per cent) 
the directors proceeded against owned the majority of the company. The nominal subject of 
the SFO's prosecutions, in other words, might generally be chief executive officers, but the 

vast majority of those chief officers not only control the companies through which the fraud 
has been committed (to advance the objectives of the corporation), but are also, in effect, 

the alter ego of the company. 

Where a private limited company is identified as the medium of fi-aud, in other words, the 

company is generally an extension of its senior executive directors. This observation, 
however, is not of less general application where the commercial organisation involved is a 

public limited company. The separation of ownership and control in these cases tends to be 

greater (Stokes, 1994: 95-96), although not in all cases and not as great as might first be 

thought. Out of all the organisational frauds committed through public limited companies 
brought to trial by the SFO between 1988 and 1995, the chief executive officer proceeded 

against held a majority shareholding in just over 20 per cent, and the largest shareholding in 

just over 70 per cent [see Appendix 11, Table 5 (b)]. Nonetheless, it remains the case that 

chief executive officers of public companies prosecuted by the SFO are far less likely to 

own a majority stake in those companies than their counterparts in public limited 

companies. This, however, does not necessarily mean that senior executive officers cannot 
be identified with the companies they control. 

As Stokes has observed, the legal model of the company which gained currency in the 

twentieth century viewed the board of directors as an organ of the company which 'for 

many purposes could be treated as the organ of the company' (Stokes, 1994: 87). Tbus, 

even in law, the board of directors at least, is sometimes regarded as synonymous with the 

company. Tbc problem with this, however, is that in many of the SFO's cases involving 

organisational fraud committed through public limited companies, it is only the chief 

executive, or the chief executive working in conjunction with other senior directors, who is 

accused of having committed any offences. In the Brent Walker case, for instance, the board 

of directors actually referred the afleged fraud to the SFO, leaving only George Walker, the 

chair and chief executive, and Wilfred Aquillina, the financial controller of the company, as 
defendants in the eventual trial (R v George Walker and others, 1994). A further 

complication arises in the context of the Guinness case where, in the first trial, Ernest 



Unveiling the Serious Fraud Qf 
. 
Tice 117 

Saunders was both convicted of a fraud against the company, in contravention of the 

authority of the board, and through the company to further the interests of Guinness in its 

take-over of Distillers (R v Ernest Saunders and others, 1990). However, although the chief 

executive of a company may not wield absolute control, he or she is almost invariably the 

most powerful employee in the corporation (at least in the context of the SFO's cases) and 
for all intents and purposes can be considered as a personification of the company. The 

SFO n-dght not generally prosecute companies, but it does take cases to trial on the basis of 
how those companies have been operated by their key and most senior employee. 

Ile commercial form might not be the explicit subject of serious fraud trials, but its 

operation is commonly the implicit subject of the prosecutions that the SFO has brought to 

trial. Where the chief executive officer of a company, either working alone or in conjunction 

with other individuals (who may or may not be senior executive officers), is using the 

company as a vehicle for fraud in a way that advances the commercial objectives of that 

company, then it seems reasonable to conclude that the SFO is essentiaIly prosecuting the 

commercial form. This requires the words 'including the chief executive officer' to be added 

to the phrase 'by an individual or group of individuals' in Schrager and Short's definition. ' 

Thus, an organisational fraud for the purposes of this analysis is: 

an alleged criminal act of omission or commission by an individual or group of individuals, 

including the chief executive officer, in a legally recognised formal organisation, which at 

the very least pursues an objective with an ostensibly legitimate underlying commercial 

purpose, in accordance with the operative goals of the organisation which has a serious 

economic impact on shareholders, employees (usually as beneficiaries of company pension 
funds), consumers, investors, creditors, the general public, and other corporations (which 

might be investors, consumers or creditors). 

THE TYPE OF CASES THE SFO HAS PROSECUTED" 

If, applying the above definition, the number of related cases of alleged fraud prosecuted by 

the SFO involving individuals or groups of individuals operating outside of a commercial 

organisation orjunior employees operating through a commercial organisation are 

subtracted from the related cases of commercial fraud that it has brought to trial, we find 
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that the number drops from 104 to 68 related cases - or just under 10 related cases of 

organisational. fraud a year (See Appendix 11, Table 4). 

Already we are beginning to gain a sense of how marginal the SFO's impact has been in 

terms of extending the scope of criminal justice intervention against social entities that 

represent and exercise economic power. However, although the corporate form, personified 
in its chief executive officers, " has only formed the subject of 68 cases brought to trial by 

the SFO during the seven year period under consideration, even this figure not only tends to 

exaggerate the extent to which the SFO has prosecuted companies representing economic 

power, but also the SFO's representation in the news media as the police force of the City. 

Of all the cases of organisational fraud prosecuted by the SFO (which include frauds 

committed through public limited companies, private limited companies and partnerships) 

only a minority involve public limited companies and financial institutions based in the City 

of London - the type of cases the SFO is most commonly associated with in the news media. 
If we simply take those cases of organisational fraud committed through public limited 

companies (excluding those cases committed through private limited companies which are 

wholly owned subsidiaries of a public limited company), for instance, only II were brought 

to trial during the period under consideration, less than 2 per annum. Even if we add those 

cases of organisational fraud committed through wholly owned subsidiaries of a public 
limited company the figure only rises to 14 [see Annex 111, Tables 4 and 5(a)]. 

Ile relevant figure for organisational frauds committed through financial service companies 

based in or around the City of London is higher, amounting to 15. This, however, fails to 

make a significant impact on the SFO's record for prosecuting cases which involve social 

entities commonly associated with economic power. Since, if we add the figure to the 

number of cases of organisational fraud involving public limited companies (accounting for 

the relevant overlap between the two figures), the combined total only amounts to 24, orjust 

over 3 per annum; a figure which is just over a third of the number of organisational frauds, 

a quarter of the number of related cases of fraud, and just under a fifth of the total number 

of cases the SFO brought to trial in the first seven years of its existence. 

A BREAK WITH THE PAST? 
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One of the central themes of the last chapter and the introduction to this chapter was that, as 
a consequence of the circumstances of its creation and through its depiction in the news 
media, the SFO came to be associated with a particular type of case and cast in a specific 
role. The SFO, according to this image, is the police force of the City of London -a well- 
resourced and powerful institution which exists principally, if not exclusively, to prosecute 

cases involving large commercial organisations and financial institutions based in the City 

of London. An examination of the SFO's cases reveals that this image, the image of the 
SFO which has predominated for most of its existence, is at best an exaggeration, at worst a 
distortion of its true operation. 

This is not to say, however, that the SFO is merely a symbolic organisation, nor that it had 

failed to arrest the systematic failure of criminal justice to prosecute cases involving 

4 otherwise' legitimate companies. Although it is impossible to state with certainty from the 

available evidence, the SFO does appear to have marked a break with the past, albeit not 

such as radical departure as its representation in the news media might otherwise suggest. It 

has made a significant contribution to an expansion in the scope of criminal justice 

intervention in two important respects. 

The first concerns a general increase in the number of cases of commercial fraud brought to 

trial. It seems reasonable to attribute this to the SFO. Since, in supplementing rather than 

replacing the existing infi-astructure of commercial fraud prosecution, the cases it has 

prosecuted represent an increase on the number of cases which would otherwise have been 

prosecuted if it did not exist. Although the SFO's contribution to increasing the number of 
cases brought before the criminal courts appears insubstantial in terms of the discrete cases 
it has prosecuted, it does prosecute some of the most complicated cases which require the 

greatest input of resources (1rhe Review Team, 1994). This tends to lift a considerable 
burden from the Fraud Divisions within the CPS with the effect of increasing its capacity to 

prosecute more cases. 

The second concerns a more significant expansion in criminal justice intervention. Its 

proven capacity to prosecute organisational fraud on a regular, if infrequent, basis tends to 

suggest that there has been some increase in the number of 'otherwise' legitimate companies 

subjected to prosecution. Amongst these cases of organisational fraud are cases involving 

public limited companies and financial companies based in the City of London. Moreover, 
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the SFO has had some success in securing convictions in cases involving companies 

representing economic power. Although only 19 of the 69 defendants (28 per cent) tried in 

cases of organisational fraud involving public limited companies were convicted, the SFO 

did secure the prosecution of 9 of the 14 chief executive officers (64 per cent). " Thus, in 

addition to increasing the prosecution of 'otherwise' legitimate companies, and also 
'otherwise' legitimate companies representative of economic power, the SFO also seems to 
have extended the reach of the criminal law in these cases in terms of securing convictions. 

This apparent success requires two important qualifications. As we saw at the beginning of 

the chapter, the SFO's representation in the news media is such that it has tended to be 

associated -with the prosecution of commercial organisation representing power. However, 

not only has the SFO rarely prosecuted cases of fraud committed through companies, but 

most of the companies suggestive of economic power - public companies and financial 

institutions located in the City of London - were small and not truly representative of 

economic power. Most of the financial service companies, for instance, were only either 

small licensed dealers in securities or small investment management firms. Only Alexander 

Howden, the Lloyd's insurance broker, BCCI, the clearing bank, and The Levitt Group * 

(Holdings) PLC could really be described as sizeable financial companies. Even some of the 

public limited companies, although large according to the relevant provisions of the 
53 Companies Act 1985, were not large in terms of public companies. Only Guinness PLC, 

Marconi Company Lin-fted (Marconi PLC), Barlow Clowes (James Ferguson Holdings 

PLC), Natwest Investment Bank Limýited (The National Westminster Bank PLC), Polly 

Peck International PLC, Brent Walker PLC, and European Leisure PLC can only really be 

regarded as medium sized to large public companies. 

Moreover, not only have most of the SFO's prosecutions involved smaller to medium sized 

economic units, but most of the companies it has prosecuted are even less representative of 

economic power. This is because most had either been wound up or placed into 

administrative receivership either immediately before or shortly after the SFO came to 

investigate. In fact in 56 of the 68 cases of organisational fraud prosecuted by the SFO - 

over 82 per cent - the commercial organisation through which the fraud was committed. had 

gone into liquidation or administrative receivership (or bankruptcy where the commercial 
form involved was a partnership). Although there is no systematic evidence on whether or 

not insolvent companies, when prosecuted, were almost the exclusive subject of criminal 
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prosecution before the SFO formally came into operation, the most prominent cases (such 

as the Norton Warburg Group, the investment management firm, and Halliday Simpson, the 

stock-broking firm) did become insolvent as a result of the alleged fraud. Thus, in this 

respect the SFO does not seem to have greatly expanded the scope of commercial fraud 

prosecution. In fact, if the SFO has ever been a tool capable of censuring commercial 

organisations, then its role seems to have been primarily that of censuring commercial 
failure (Sumner, 1990). 

The two major exceptions to this, and by far the most exceptional cases prosecuted by the 

SFO, were the Guinness and Blue Arrow cases which involved large public companies that 

continued to trade profitably despite having been involved in an alleged fraud. These two 

cases now fall to be discussed in the following chapter. 

' The arguments made under this sub-heading have largely been adapted from the following three 
sources which consider the expressive and symbolic functions of punishment: David Garland's 
Punishment andModern Society (Garland, 1990); Joel Feinburg's Doing and Deserýft 
(Feinberg, 1970); and Paul FErst's Law, Socialism and Democracy (FErst, 1986). 

2 Section 1(3) of the Criminal Justice Act of 1987 states that die 'Director may investigate any 
suspected offence which appears to him on reasonable grounds to involve serious and complex 
fraud. ' 

See for example Goodhart, 1988 and Gower, 1988: 15. 

4 Such as the London International Financial Futures and Options Exchange, the London 
Commodity Exchange and the Stock Exchange. 

3 This, he claimed, included the traditional British commercial and clearing banks, the merchant 
banks, and the hundreds of foreign banks which use London as a base for their international 

money-lending activities (Hilton, 1987: 2). 

6 Some pockets of resistance still remain. Perhaps the most notable critic of the City is Will 
Hutton, the economics editor of The Guardian, who before becoming the editor of 7he Observer 

wrote extensively about the City's damaging impact on the British economy. A comprehensive 
account of his ideas can be found in Y7ie State We're In (Hutton, 1995). 

7 The struchu-al basis of the power of financial capital need not concern here, but Laurence 
Harris's study on the financial system in the UK provides a compelling account of the subject. He 

argues that the power of financial capital ultimately originates in the specialised and distinct 

position that it occupies in the economy; a position which is so distinct that irrespective of the 
differences between different financial institutions they are secondary compared to the differences 
between financial institutions on the one hand and enterprise in industry or agriculture on the 
other. According to Harris, the defining fbature of this special position is that financial 
inýions control mobile blocs of capital which, although part of the interlocking circuits of 
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capital throughout the entire economy and a necessary pre-conclition of the accumulation of profit 
in industrial and other enterprises, are ultimately distinct from productive and commodity capital. 
It is in this distinct but s)7nbiotic relationship with other forms of capital that the potential power 
of financial institutions over other enterprises finds its expression. Although Harris acknowledges 
dig in principle, the other sectors of the economy have the potential to exercise power over 
financial capital, he persuasively argues that the characteristics of each, and in particular the 
mobility and international dimension of financial capital, are such that the potential power of 
financial capital is, in factý dominant (liarris, 1988: 7-35). 

The Conservative Party Election Manifesto of 1979 claimed, for example, that: 

'The most disturbing threat to our firedom and security is the growing disrespect for the rule of 
law. In government as in opposition, Laboui have undermined it... ' (Conservative Party, 1979). 

9 Albeit one which was exercised within a statutory framework (see ante). 

'0 Of course, criminal justice only constitutes the most coercive medium of control available to 
the State provided it is sufficiently equipped to achieve the desired objective. Historically, the 
military have been mobilised in support of the civil power where the conventional organisations 
of criminal justice have proved inadequate to the task of securing public order (see for example 
Kettle, 1980: 33; and Bunyan, 1979). 

11 The power of transfer - which allows committal proceedings to be dispensed with and a case 
removed to the Crown Court before the start of committal proceedings - is not exclusive to the 
SFO. Section 4(2) of the Criminal Justice Act 1987 grants the power to serve a Notice of 
Transfer to a number of 'designated authorities'; namely, the Director of the SFO, the DPP, the 
Commissioners of Inland Revenue, the Commissioners of Customs and Excise and the Secretary 
of State. Section 4(1)(b)(ii) of the AM however, restricts the exercise of the power to those cases 
where the 'designated authority' is of the opinion that 'the evidence reveals a cases of fraud of 
such seriousness and complexity that it is appropriate that the management of the case should, 
without delay, be taken over by the Crown Court. ' The enactment of the power in the Criminal 
Justice Act of 1987, the enabling Act of the SFO, and the flict that as a proportion of cases taken 
to trial the SFO uses the power more tl= any other body, has meant that the it has primarily 
become identified with the SFO. 

12 Furthermore, in another speech presented earlier that year at a conference organised by 
Wilde Sapte, the City solicitors firmý in 1994, he stated that: 

'Our system of regulation and the investigation and prosecution of serious fraud are 
founded on the twin axis of the Financial Services Act 1986 and the Criminal Justice Act 
1987' (Staple, 1994b). 

13 The Davie Report was a Cabinet led Review of the SFO's operation which, amongst other 
things, recommended that the Office increase the proportion of provincial cases that it accepted 
for investigation (Davie, 1995: 45). 

"' The present Director of the SFO who replaced George Staple in 1997. 
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15 This was evident from my fieldwork. An example of a conviction publicised by the Press and 
Infonnation Office which was not on any measure a 'City fraud' was the case against Ned 
Bradshaw, Abo was convicted on 29th May 1995 (R v Neil Bradshaw, 1995). 

'6 This has since risen to one hundred cases (Serious Fraud Office, 1997). 

1*7 Even though, ironically, the only meaningful way of assessing that efficiency is to compare it 
with the SFO's past performance (but see the Report of the Review Team, 1994). 

" The SFO has, since its inception, always regarded its conviction rate as one of its two main 
performance indicators (Review Team, 1994: Annex 4 at 28). 

'9 Personal Communication with an Inforindtion Officer in the Press and Information Office at 
the SFO, September 4th 1994. 

20 These variables were derived from a systematic analysis of newspaper cuttings between 1990 
and 1995. 

21 This concern was reflected in an article in Ae Independent during the aftermath of the first 
Guinness case which, in summarising the comments of Christopher Sporberg, of Hambros Bank, 
recorded that 'while the events were unfortunate one should not conclude that the poficing of the 
City was in chaos or that his type of activity was common' (Pienaar and Chote, 1990; also see 
Brurnmer, 1990). 

22 On the comparatively extensive coverage in the national press see Durman, 1993; Cohen 1993; 
Mackay, 1993 and Kane, 1993). 

'3 The SFO does claim to fidfil a valuable role in preventing fraud in creating a deterrence 
through investigation and prosecution (see Wood above). Although impossible to measure, 
prevention through prosecution is far more indirect. 

24 Since its establishment the SFO has only had two information officers working in its Press and 
Information Office (supported at first by one and then two auxifiary staff). 

25 For an example see the news media's coverage of Operation Eagle Eye. The prior construction 
of the population as criminogenic and therefore a permanent risk to respectable society, together 
with news journalist's reliance on the pol-ice for information (see Cliibnall, 1977; Schlesinger and 
Tumber, 1994: 106-132 and 160-182), seems to be sufficient to realise suspension of 
professional scepticism and criticism. The problems involved in marginalising specific companies 
or forms of investment tend to impose a fundamental limitation on the capacity of the apparatus 
of financial and commercial regulation to undertake a similar programme of fiaud prevention. 
The DIT has had some success to this effect. The series of applications to the High Court for 
winding up orders against companies which organise what are, in effect, pyramid selling schemes 
provides a good example (see, for example, Clay, 1996). However, the problems involved in 
pursuing a systematic strategy of exclusion and efimination whilst preserving a clear distinction 
between illegitimaw and legitimate commerce are still acute, especially suice the ultimate aim of 
the regulatory apparatus is to the preserve the integrity and viability of the forms and structures 
of commerce from which illegitimate commerce draws its expression (see the discussion on the 
'mis-seUing' of pensions affair in Chapter VI). 
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26That is where the crime leads to a trial and conviction. 

27 Before the policy was changed it was being ignored with increasing frequency (SFO/CS 1, 
1992). 

28 Participant observation in the Press and Information Office between September 1994 and 
August 1995. 

29During the period under discussion there was a decisive shift in the SFO policy which 
encouraged the release of information, particularly on a background basis (SFO/CS2,1995). 

30 Participant observation during fieldwork., 

31 Personal communication (September 4th 1994). 

32 Personal communication (December 7th 1994). 

33 Participant observation during fieldwork and personal communication with David Helfier of 
777e Independent (April 21 st 1995). 

34Personal communication (22nd November 1994). 

35 Participant observation and personal communication (16th and l7di December 1994). 

36 Other than the first Guinness trial, those of the SFO's cases which have received the most 
coverage in the news media have a involved a perceived failure at one level or other. 

37 Although the 'thing' of value or the object of the fraud is not always money, it can in most 
cases be measured in monetary terms. For exception to this see the offences that Roger Levitt, 
Mark Reed and Alan McNamara pleaded guilty to in Chapter VI. 

39 The figure is not completely accurate in this respect. It includes two trials which should be 
excluded on the basis of the stated terms of the calculation. The first trial, against Golecha and 
Choraria, was concluded before 6th April 1988, the date the SFO became fiffly operational. In 
addition to this, the figure also includes the guilty plea of Anthony Smithson as a separate trial, 
even though he was a co-defendant of Mohammed Naviede who contested the charges against 
him and was found guilty after 4th April 1995. 

39For a detailed statement of the criteria used to determine a trial, see Serious Fraud Office, 
1995: 59. 

' The first to guard against the danger of the proceedings becoming unmanageable and the 
second to eliminate the possibility of one of the defmdants, David Mayhew, suffering prejudice 
by virtue of his standing trial with Seelig and Spens. 

41 The first trial involved Ernest Saunders, Gerald Ronson, Anthony Parries and Sir Jack Lyons 
(as he then was); the second involved Roger Seefig and Lord Patrick Spens; the third involved 
David Mayhew and Seelig again, the fourth and final trial involved Tom Ward. 

42 See R vMohammedBaqi (1994) and R vNazmzt"n Firani (1994). 
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" Section 2(13) of the 1987 Act imposes criminal liability on a person who, without reasonable 
excuse, fidls to comply with a section 2 notice. Section 2(14) imposes criminal liability on a 
person who either knowingly or recklessly makes a false or misleading statement in purported 
compliance with a section 2 notice. And section 2(16) imposes criminal liability on a person who, 
when knowing or suspecting that an investigation by the police or the Serious Fraud Office is 
either being carried or Rely to be carried out, either falsifies, conceals or destroys documents (or 
permits this to be done) which he (or she) knows or suspects would be relevant to such an 
investigation. 

44 This figure also takes into account the observations made in the above endnote relating to the 
accuracy of the SFO's statistics on the number of cases it has brought to trial. 

45 It is also an adjustment necessitated by the data upon which this analysis is based, which has 
been exclusively produced by the prosecution (see Appendix II). 

46 Nearly all economic effects ultimately have a physical impact and fraud, almost invariably, has 
an impact beyond the value of money 

ýIiich is lost. The most notable case in which the physical 
impact of fi-aud was highlighted was the fi-aud on the Maxwell pensioners committed by Robert 
Maxwell. 

47 Although there is admittedly no particular reason why the definition of organisational fi-aud 

should be limited to legally recognised victims, because this inquiry deals with alleged or proven 
cases of criminal fraud, it is more coherent (and certainly far simpler) to do so. 

" Whether these 'speculative investments"Arre truly investments at all, was the subject of 
dispute during the Barlow Clowes case. Peter Clowes, the principal defendant, contended that 
they were and, moreover, that the terms of his advertisement entided him to make them. The 
prosecution, on the other hand, severally described them as 'speculative investments' and Clowes 

own personal investments. 

49 See for example R vMahmoud Sabbagh (199 1) (Naftcom Group) and Rv Shiraz Kassam 
and others (1994) (Baron Hotels and Leisure Ltd. ). In prosecutions involving partnerships the 
distinction is irrelevant where the partners are the defendants. The partners are the partnership. 

50 See Appendix IL Table 4 for a more digestible representation of the figures included in the 
following discussion. 

51 This includes partnerships where the senior partner has been prosecuted. 

52 These figures include wholly own subsidiaries of public companies. 

5' In relation to the delivery of modified accounts in a given financial year the Companies Act of 
1985 defines a company as small if at least two of the following conditions are satisfied: that the 
amount of its turnover for the years is not more than f 1.4 rnillion; that its balance sheet total is 

not more than 000,000; or that the average number of persons employed by the company in the 
year does not exceed fifty. The same Act defines a company as medium sized if at least two of 
the following are satisfied: the amount of its turnover for the year is not more than 0.75 million; 
its balance sheet total is not more than f2.8 million; or the average number of persons employed 
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by the company in the year (determined on a weekly basis) does not exceed two hundred and fifty 
[sections 248(l)(a), (b), (c) and 248 (2)(a), (b) and (c) of the Companies Act 1985). 

or 
X, 
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GUINNESS, BLUE ARROW AND DECRIMINALISATION 

The news media's coverage of cases investigated and prosecuted by the SFO is highly 

selective. Some cases, such as those involving George Walker, Roger Levitt, Asil Nadir, 

Peter Clowes and, more recently, Nick Leeson and the Maxwell brothers, have been given 

extensive coverage, with the remainder having been either ignored or subjected to a brief 

report in the business pages, usually at the conclusion of proceedings when the jury gives its 

verdict or the defendants are sentenced (see Stephenson-Burton, 1995). Blue Arrow and 

particularly Guinness which (until the prosecution of the Maxwell brothers) attracted more 

coverage than any other of the SFO's cases, were (along ', 'kith Barlow Clowes) the first of 

the SFO's cases to attract considerable media attention. The coverage both cases received in, 

the news media continued long after the conclusion of the original legal proceedings. Tliis, 

in part, was due to a succession of appeals to both the domestic and European appellate 

courts made by the defendants in the first Guinness trial and the single appeal made by the 

convicted defendants in the Blue Arrow trial. It is also, however, a result of how the news 

media tended to make sense of the SFO. One of the major narratives of the news media's 

coverage of the SFO, is the narrative of a fundamentally flawed, incompetent prosecution 

agency. In fact, it seems that the SFO's failure in the courts is a central feature of its 

newsworthiness. One of the Press and Information Officers in the SFO, for instance, was 

told by a journalist from a national daily newspaper that, 'nobody wants to know about the 

SFO's success, it is far more interesting when it fails. 92 It is within this narrative of failure, 

that Guinness and Blue Arrow continue to be resurrected, since to make sense of the image 

of failure, to put it into context, the news media tend to rehearse the SFO's past 

performance in the courts, with Guinness and Blue Arrow, for a long time the most 

celebrated (or notorious) of its cases, commonly the first to be listed (see for example, 

Gillard, 1996; Lynn, 1994; and Steele, 1996). 
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Given that both cases formed the basis of so much of the SFO's coverage in the news media 
they have. to a large extent, come to represent the type of case that the SFO generally 

prosecutes. However, since the SFO's coverage in the news media generally centres on 
discrete cases - so that its image is intimately bound up with the cases it prosecutes - the 

considerable coverage that Guinness and Blue Arrow have received has also made a 

significant contribution to defining how the SFO itself had come to be understood. More 

specifically, Guinness and Blue Arrow have assumed a central position in preserving the 
SFO's image as an expansionist organisation which operates to extend the reach of the 

criminal law against large commercial organisations and financial institutions based in the 
City of London. 

The allegations of fraud that formed the subject of each of the cases Were relatively esoteric 

and, historically, had rarely formed the basis of criminal prosecutions. The cases therefore 

reinforced the popular image of the SFO as an expansionist organisation, actively involved 

in pushing back the frontiers of the criminal law. The cases also involved some of the City 

of London's most established and well-known financial institutions, such as the NatWest 

Investment Bank Limited, a subsidiary of the National Westminster Bank PLC, the 

merchant bank Morgan Grenfell (which, at the time of Guinness's take-over of Distillers, 

was the leading adviser for UK mergers and acquisitions), and Cazenoves, which a decade 

after 'Big Bang' continues to act for more clients than any other stockbrokers (Gapper, 

1996). TIbs too reaffirmed the SFO's status as an expansionist organisation, but in the 

sense that it was extending the reach of the criminal law into the deeper recesses of the 

UK's principal financial centre. Guinness and Blue Arrow, in short, simultaneously 

promoted and reinforced the SFO as a ground-breaking organisation which realised the 

subordination of both finance and industrial capital to the democratic state through the 

institution of the law. 

Neither Guinness nor Blue Arrow, however, is typical of the SFO's prosecutions and 
therefore even less so of the overall pattern of conunercial fraud prosecution during the 

1970s and 1980s. During the period under discussion, for instance, they rank alongside only 

three cases in which the frauds claimed by the prosecution were committed to fiirther the 

goals of commercial organisations which (at some time during their trading history) had 

been listed in the top two hundred companies on the Stock Exchange. Moreover, apart from 

Alexander Howden and BCCI, none of the SFO's other cases involved financial institutions 
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based in the City of London even approachim! the size and importance of those involved in 

Blue Arrow and Guinness. 

There are other cases which share the important distinguishing feature of economic power. 
Polly Peck International PLC (which. at the peak of its share price in June 1990. was 

valued at neariv U billion) and Brent Walker PLC (valued at f 188 million in Januarv 

1990). for instance. were both large public companies which formed the subject of SFO 

prosecutions (Barchard. et al, 1990, David. 1990. Sullivan. 1990). To discover v. -hat truly 

sets Guinness and Blue Arrow apart it is necessary to examine two additional features of 

the cases: namely, the effect of the alleged fraud on the financial viability of the commercial 

orgyanisations involved and the economic relations of the fraud. Since it was in these 

respects that Guinness and Blue Arrow are ultimately distinguished from the SFO's other 

cases involving either large commercial organisations or sizeable financial institutions based 

in the Citv of London. 

GUINNESS AND BLUE ARROW AS DISTINCT CASES 

The first additional distinguishing feature of the cases. and in many respects the most 
important. Avas that neither County Nat%vest. its parent. the National Westn-dnster Bank. nor 
Guinness were wound up, placed into receivership or administration. ' This. as we saw 

towards the end of the last chapter was rare. and (the Marconi case excluded) exceptional in 

cases involving large commercial organisations. Polly Peck International PLC, for instance, 

was reported to have collapsed with debts provisionally estimated at f 1.33 6 billion. BCCI 

collapsed %vith debts estimated at $2000 million (IBCOVIT. 1993). Although Brent Walker 

PLC continues to trade, it only escaped being placed into receivership (its negative net 

worth in 1991 was f455.8 million) since it was more profitable for the banks, its major 

creditors who were owed a total of 11.6 billion, to delav a sale of the company's principal 

assets until the recession of the 1990s had ended (Atkinson, 1992; Mackav 1992; Urry, 

1992). 

The second additional distinguishing feature concerned the ambiguity over the extent to 

which the defendants were alleged to have gained from the frauds committed. Although in 

respect of the first Guinness trial Ernest Saunders has persistently denied having obtained a 
direct personal benefit from Guinness's take-over of Distillers, he was convicted of having 
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stolen; E5.2 million from Guinness. All the other defendants in the first Guinness trial were 

accused of accepting large sums of money from Guinness in return for their respective roles 

in the illegal share support operation. The question of direct gain. or rather lack of it. 

proved to be a more prominent issue in the Blue Arrow and second Guinness prosecutions. 
Although. in his closing speech to the Blue Arrow jury. leading counsel for the prosecution. 
Nicholas Purnell. attempted to explain to them how the defendants had 'profited' from the 
fraud. the SFO's case did not generally attempt to make any capital out of the question of 
. personal enrichment'. Nor was it able to. Not only did the trial judge. Nir Justice 

McKinnon. direct the jury to discard Purriell's "prejudicial' remarks. but there was no 

evidence of personal gain other than in terms of the prestige and job security that success 

would bring in such a large nghts issue (CNINVO 1/77.1992). 

Another distinctive and ambiguous aspect of the Guinness and Blue Arrow prosecutions 

concerned whether the alleged victims in the case had suffered any permanent loss. 

Guinness shareholders. the nominal losers in the Guinness case. were later portrayed as 
having profited considerably from the unlawful methods which had been used to win the 

take-over battle for Distillers. An article in The Daily Express. for instance. recorded at the 

conclusion of the first Guinness trial that *Guinness investors ... still have every reason to 

toast [Saunders's] name'. noting that anyone who had invested L 100 when Saunders had 

firstjoined the company in 1981 would. by August 1990. have shares worth fl. 300 

(Fletcher. 1990). Guinness's share price. after a sharp fall in the immediate aftermath of the 
bid. had increased substantiallv over the vears follo%ving the Distillers* acquisition, out- 

performing the average increase in the shares of comparable companies in the drinks sector 
(GU02/17.199 1). This, however. obscured the fact that if Argyll (the owners of Safeway 

who had contested the bid for Distillers with Guinness), rather than Guinness. had taken 

over Distillers it too would probably have profited considerably from the acquisition. As 

Oliver Roux observed in the second Guinness trial. poor marketing had meant that Distillers 

brands had yet to have their full potential realised (GUO2117,199 1). The shareholders of 
Argyll, in other words, had been deprived of the unrealised value in Distillers shares. Some 

Distillers shareholders had also been financially prejudiced as a consequence of the strategy 

employed by Guinness and its advisers to take over Distillers (GU03/CS, 1991). Moreover, 

purchasers of Guinness shares during the bid, who were not part of the share support 

operation, had paid an inflated price for the shares since the operation had 'artificially' 
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increased their value. Guinness shareholders also lost millions from unlawful inducements 

paid out to those participating in the share support operation. 

The position was marginally different in the Blue Arrow case. The alleged victims in the 

Blue Arrow case were the financial institutions which had acquired Blue Arrow shares. 

Although these institutions had been financially disadvantaged as a result of the inflated 

price of the shares produced by the 'late take-up' of shares in the wake of Blue Arrow's 

rights issue in September 1987. because the affair only cost County's parent. the National 

Westminster Bank. an estimated f. I 10 million. County was in a position to provide 

compensation. reported in The Financial Times to be L30 million (Waters. 1990). TIlere 

were victims. in other words. but thosevictims did not suffer permanent loss - the continued 

solvencv of the National Westminster Bank enabling restitution to be made. The sum effect 

of this was that the second Guinness trial. the Blue Arrow prosecution. and. to a lesser 

extent. the first Guinness trial bore an number of features which tended to set them apart 
from the typical prosecuted commercial fraud and the perception of the typical propertý 

offence. 

However. since the questions of personal enrichment and victim loss were equivocal. the 

most important feature of the case was the fact that the organisations involved continued to 

trade profitably beyond the conuriencement of criminal proceedings. Most cases of 

organisational commercial fraud involve collapsed companies. Criminal prosecution has 

generally been an instrument of censure for failed commercial organisations. Dorrain 

Williams had once said that 'the experience of my colleagues in FIG does nothing to make 

me confident that this. the second challenge awaiting us. will be tackled with the resolution 

required* (Williams, 1987). The SFO, in prosecuting Guinness and Blue Arrow, had seemed 

to dispel Williams; *s pessimism. Tbev represented an important landmark in the trend of 

criminal justice expansionism which had begun in the early 1980s. Against the context of 

those cases of alleged commercial fraud which gained notoriety during the development of 

the reform process, cases like Guinness and Blue Arrow, it seems, were never envisaged as 

likely subjects of prosecution. Throughout most of the reform process it had appeared that 

the major aim of the reforms was to ensure that small to medium sized financial service 

firms (especially investment firms) were prosecuted in the criminal courts. Guinness and 
Blue Arrow, however, differed markedly from these types of cases and represented a 

powerful testimony to the State's commitment to using its coercive apparatus as an 
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institutional response to commercial fraud with just as much industry as it had invested in 

the control of the working-class. Unlike the large cases that came after them. they did more 

to form the image of expansionism. representing an unexpected transformation in the 

relationship bet%veen the state*s cnminai justice apparatus and capital. 

There is. however. a danger of placing too great a store in their significance. Two cases 

alone do not appear to represent a decisive expansion in the scope of criminal justice 

intervention. Blue Arrow and Guinness could have signalled a trend in the future pattern of 

criminal prosecution. but this should not be taken for granted. It is important to resist the 

conclusion that they signalled the beginning of an era of growth in the scope of criminal 

justice intervention simply because they coincided Avith a fundamental restructuring in 

commercial fraud regulation. The SFO might have made the expansion of criminal justice 
intervention possible. but its mere existence (even in conjunction with the new self- 

regulatory regime under the FSA 1986) did not necessarily mean that the new apparatus of 

commercial fraud control was in some Nvay structured to systematically challenge and 

enlarge the limits of criminal justice. Whether this was the effect of the SFO must be 

subjected to closer analysis. This is important for two reasons. First. because it is important 
to understand the dynamics behind the relationship between commerce and the criminal 
justice process. And second. there is a danger that it may appear that commercial fraud 

prosecution is driven by the same political and economic pressures behind the general law- 

and-order strategy of the State. To discover whether Guinness and Blue Arrow represented 

a permanent feature of the fiiture pattern of criminal justice intervention the reasons behind 

their prosecution and the operation of the SFO after their prosecution must be addressed. 

THE GUINNESS AND BLUE ARROW INVESTIGATIONS 

Although the Guinness prosecutions seemed to mark an expansion in criminal justice 

intervention, it is important to recognise that they were a product of chance events and the 

specific political pressures of the mid 1980s. The Guinness investigation would never have 

occurred had it not been for Ivan Boesky. Boesky, the uncrowned king of the Wall-Street 

'arbitrageurs'. had been investigated by the Securities and Exchange Commission (SEC), 

the pre-eminent corporate and financial regulatory body in the United States. The SEC's 

investigation had primarily centred on his activities in the United States (GUOI/DTII, 

1986), but Boesky had also played a central role in Guinness's take-over of Distillers. In his 
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interview with officials from SEC Boesky had made a number of statements which had 

indicated that criminal offences had becri committed in relation to the bid. Although the 

evidence that was made available to the authorities in the United Kingdom was only 

suggestive and. as Boesky had originally refused to be interviewed by the British police 

without first being granted immunity from prosecution. there was little prospect of any 
further significant evidence being provided through this channel. the Secretary of State for 

Trade nevertheless took a decision to authorise an investigation under section 432 of the 
Companies Act of 1985 (GUOI/DTI 1.1986). The investigation fon-naily began on I st 
December 1986 and within ten days the inspectors %%ho had been appointed pursuant to the 

provision began interviewing individuals. ' 

The speed at %, %-hich the DTI inspectors began work on the Guinness investigation was 

reflected in the short space of time that it took the inspectors. through the DTI. to alert the 
CPS of the suspicion of criminal offences. On 12th January 1987. Ian Donaldson. one of 
the DTI inspectors. had phoned John Rickford of the DTI to inform him that they had found 

'the first concrete evidence of very substantial potential criminal transactions* - namely two 
letters from subsidiaries of Bank Leu to Thomas Ward agreeing to purchase Distillers 

shares in return for an indemnity (GUOI/DT12.1987). Rickford. after a short discussion 

%%ith Michael Howard. then a Minister at the Department of Trade and Industry, phoned 
John Wood. the Controller of FIG. the next day (GUOI/DT12.1987). From then on the 

course and speed of the DTI inspection %vas dictated by the demands of a future criminal 

prosecution. 

Although the detection of the Guinness case was not a result of the specific political 
demands of the mid 1980s the management of the investigation - the speed at which the 
inspectors embarked upon the investigation. the speed at which witnesses were interviewed 

and documents collated. and the decision to inform FIG at the earliest available opportunity 

- was. One of ironies of the SFO's history is that the political pressures behind the eventual 

prosecution of one of its most exceptional cases, a case largely unrepresentative of those 

which came before and followed it, was identical to those which had shaped the form of the 
SFO. The Government's relationship with the City and its persistence with self-regulation 
had become an issue of considerable political importance. The debates had pre-dated the 
SEC's communication of Boesky's involvement in the Guinness affhir, but the affair itself 

had become a central plank of the Opposition's attack on the Government. The Government 
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was accused of insufficient control over the tak-e-owr and of failing to use competition 

policy to protect Pilkingtons' against BTR*s hostile take-over bid. Margaret Thatcher was 

forced to defend self-regulation of the City and presented the institution of a DTI inspection 

into Guinness*s tak-e-over of Distillers as evidence of the GovernmenCs determination to act 

against any impropriety (Naughtie. 1987). Only a matter of days after Wood had been 

informed of potential evidence of criminal offences. Ian Wrigglesworth. the industry 

spokesperson for the Social Democratic Liberal Alliance had stated that: *Tberc was 

already sufficient information in the public domain to make it quite clear that this whole 

affair stinks and is leaving a dreadful aroma over the whole of the City' (Wrigglesworth 

cited in Nauv-htic. 1987). 

The criticism in Parliament and the news media was a constant source of concern for the 

staff at the CPS and DTI involved in the Guinness investigation. Before the formal 

invoivement of the police. the political dimension of the case. and in particular the 

representation of cornmitment in the news media. was a recurrent theme during the early 

staize of the invesdization - enouszh for Rosalind Wright to state that: *The press seem 

concerned that the absence of the police shows a lack of commitment' (GUOI/CC2.1987). 

The clearest evidence of the political dimensions of the prosecution was given at a meeting 
between civil servants at the DTI. prosecuting counsel and staff from the CPS Fraud 

Divisions. in %%hich Jonathan Rickford. a senior solicitor at the DTI. was recorded as stating 

that: 

'The DTI have a public interest function and would pass on the Secretary of State's views 
on the matter. The creation of a false market in shares is an offence under the Financial 
Services Act so the precedcnt-setting aspect is therefore not quite so important. The DTI 

thought there, %, as a public interest in prosecuting what was a major fraud which had 

brought the City into disrepute. The DTI wished to be seen as cleaning-up the City and if 

a false accounting charge helped to do this then it was worth considering. ' 

(GUOI/CC2,1987) 

The investigation of the Blue Arrow case did not arise from the same set of pressures as the 

Guinness case. However, its course through the criminal process was, in many respects, 

equally contingent. It was generally agreed at the eventual trial that the fact of the late take- 

up would probably have remained secret had it not been for the stock market crash of 
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October 1987 (CNVNO IfT7.199 1). 11iis prevented County Natwest from gradually selling 

its substantial stake in Blue Arrow. the employment agency. in a rising market and was 

instrumental in alerting The Economist to the merchant bank's actions during the rights 

issue it had promoted to enable Blue Arrow to tak-e-over Manpower. the largest 

, ýmployrnent agency in the world. In January 1988 a report in The Economist questioned 

N% hether County Nat%vest had broken the disclosure requirements of the Companies Act. 

This calvanised the DTI into action. although its preliminary enquiries were soon 

terminated after a request from the Bank of England to allow Natwest to investigate its 

subsidiary's conduct. According to Terry Green. who took over as chief executive after 

Jonathan Cohen resigned. *the Bank was not unduly worried on any score and that they 

were not, lookin for any investigations' (Green cited in The Economist. 7/3/92). The Bank 9 

of England sou ht throughout to protect County Nat%vest from a formal inspection by the 9 

DTI. The internal report had failed to uncover the full extent of Counry's efforts to conceal 

the failure of the rights issue. but the Bank of England nevertheless lobbied the DTI to take 

the line that what had come to light was as a result of *technical shortcomings* and not a 

conscious circumvention of the rules. (The Economist. 7/3 V92). This initially proved 

successful. In October 1988. however. The Economist published another report that there 

had been an internal inquiry and that it had been a -%%hite-wash". The Bank of England 

continued to lobby the DTI against it instituting a formal inquiry. but in December the DTI 

appointed inspectors to look into the affair (The Economist. 7/33/92). 

Although the foregoing does not prove that the DTI was only forced into appointing 
inspectors to investigate the rights issue in response to the series of articles in The 

Economist. the sequence of events is highly suggestive and xvithout The Economist's 

persistence. the Bank of England's efforts to protect County Nat-west from an investigation 

might have proved successful. 

GUINNESS, BLUE ARROW AND THE POLICY RETREAT' 

The significance of the second Guinness and Blue Arrow cases goes beyond the mere fact of 

their qualitative differences from the SFO's other cases. More importantly, both cases, 

especially Blue Arrow, galvanised a shift in serious fraud prosecution, a retreat from the 

ambition and expansionism which was beginning to characterise the SFO's operation. This 

retreat comprised several dimensions. Its development was uneven, its components 
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ambiguous and open ended. Nonetheless. commercial fraud prosecution did undergo an 

appreciable and significant departure from its immediate past as the elements of the existing 

managerrent of serious fraud prosecution were at first disrupted. then displaced and finally 

regrouped around a different. although not entirely novel. set of premises and themes. 

Each component of the regression in conunercial fraud prosecution constituted a response to 

the immediate problems posed by the Blue Arrow and second Guinness trials. but eachwas 

aimed at shaping the future development of serious fraud prosecution. Although not everý 

component was deliberately designed to reduce the scope of criminal justice intervention. 
this was ultimately their effect. The first. and most significant. was a more formal 

clarification of the dividing line between regulation and criminal prosecution. This 

realignment. although open-ended. nonetheless represented a deliberate policy to 
decriminalise an ill-defined. yet identifiable. class of conunercial fraud. The second. more 
indirect cffect. concerned the organisational ethos of the SFO which. in a number of 

respects. became less ambitious and more circumspect. This. although never formalised 

within the SFO's operation in a systematic manner. nevertheless became articulated in its 

management of cases. The third related to the SFO's presentation of its cases and involved 

judicially imposed restrictions on its capacity to present the outcome of its investigations 

within a single trial and, as such. the full scope of the defendant's alleged criminality. 

The follo-tvin discussion primarily concerns the clarification of the interface between 9 
criminal justice intervention and regulation (the second and third aspects of the recession in 

commercial fraud prosecution are given a more detailed appraisal in the follo%ving chapter). 
It begins with a critical ex=ination of the discourse which developed around the second 
Guinness and Blue Arrow trials to justify the retreat in criminal justice intervention and 

concludes -%vith a brief account of the contours of the new interface between regulation and 

criminal justice intervention. 

GUINNESS, BLUE ARROW AND THE DISCOURSE OF CRIMINAL JUSTICE 

RETREAT 

What had occurred to produce the regression in commercial fraud prosecution was, in 

effect, a confrontation between opposing ways of understanding the position, purpose and 
future of conunercial fraud prosecution. On one hand, there was the SFO's relatively 
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unrestrained prosecution poilcy. the oniy observable limitations on %%hich were the physical 

and conventional legal limitations of prosecution - the SFO*s budgetary restrictions. the 

restrictions of the criminal law and the constraints on its capacity to obtain and present 

evidence in court. 

It is important not to overstate either the SFO*s capacity or readiness to adopt a prosecution 

policy which would either reafise a continual expansion in the scope of criminal justice 

intervention or preserve a marked extension in the scope of criminal justice intervention. 

The SFO's budgetary restrictions. although not rigid. ' nevertheless imposed significant 

constraints on its ability to proceed againsicases and expand the scope of criminal justice. 

Before 1995. for instance. the SFO was only resourced to investizate 5_5 to 60 cases at an% 

one time (SFO. 1988-1995. and see George Staple's evidence to the Home Affairs Select 

Committee. 1994). More significantiv. as we saw in the last chapter. the SFO's resources 

limited the number of trials it was able to complete in a given year to about 20. Althou ha 9 

majority of these cases were significantly different from the cases brought to trial before the 

SFO became fully operational. most nevertheless concerned small companies which had 

either been wound up or placed into administration. and were therefore similar to the typical 

cases prosecuted by the DPP during the early 1980s. Few bore even a vague resemblance to 

the Blue Arrow and second Guinness cases: the epitome of criminal justice expansionism. 

Furthermore. cases still had to be referred to the SFO. On the basis of cases it brought to 

trial. it would appear that cases resembling Blue Arrow and Guinness (which not only 
involved large public companies. but also companies that continued to trade independently 

bey0nd prosecution) were still peculiarly resistant to referral. either because financial 

collapse was a central feature in the discovery of fraud' or. alternatively, because the major 

private institutions of fraud detection" would only pursue criminal justice intervention as an 

option when all other alternatives. such as civil actions. were redundant (Calavita and 
Pontell. 1995). " Moreover. where cases had been referred without one of the public 
institutions of detection. such as the DTI, having undertaken a prior inquiry, the SFO at 

times demonstrated extreme caution in proceeding with an investigation, especially where 

the company involved in the alleged fraud was still trading. A good example of this was the 

two investigations the SFO undertook into the leisure conglomerate, Brent Walker PLC 

(Brent Walker). The second led to the trial of George Walker, the chair and chief executive 

of the company, and its finance director, Wilfred Acquilina (R v Walker andAcquilina, 
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1994). but it had been preceded by an earlier inquiry covering similar terrain to the trial. 

This investigation was instituted in response to an article in The Independent alleging that 
Brent Walker's profits had been artificially inflated but. in light of the events that followed. 

it was not conducted as nigorously as it might have been. Only a small team of accountants 

was commissioned to investigate the allegations. IMore significantly. the investigation was 

soon abandoned for lack of evidence. the investigation team relying heavily on the 
interpretation of a review of the allegations undertaken by Brent Walker's solicitors. 
Sinunons and Simmons. and its accountants. KPNIG (BW02/BB L 1994). " 

There was. nonetheless. some evidence supporting the claim that (resource restrictions 

notwithstanding) the SFO*s decision to investigate and prosecute cases was primarily taken 

on a strict interpretation of the substantive criminal law with little attention paid to other 

factors such as the nature of the fraud. This approach is. perhaps. best captured in Barbara 

Mills's sweeping definition of commercial fraud given soon after taking up the Directorship 

of the SFO. After having placed commercial fraud in three categories - premeditated frauds. 

frauds committed in response to financial difficulties and frauds undertaken during a 

particular episode (Donkin and Walters. 1990) - she said: 

*Tlicy all involve dishonesty, they all involve the defrauding of other people - either 

directly 
... or indirectly where the market is rigged to the disadvantage of those who are on 

the receiving end .... 
Tlicy all rank equally importantly in my categories. ' (Mills cited in 

Donkin and Waiters. 1990) 

On the issue of dishonesty. she added: 

'If anyone thinks that dishonest conduct is not a crime. then it is time they rethought 

their attitude to life. Tlcrc is no fraud you can commit which isn't a criminal offence 

involving dishonesty. The real acid test is: would you mind everyone knowing what you 

have done? ' (Nfills cited in Donkin and Waiters, 1990) 

On the other side of the debate. there was the legal profession (see for exarnple Roberts, et 

al, 1992), including the bar and the judiciary, the news media and central government. AH 

of these institutions mobilised against the SFO and serious fraud prosecution in one way or 

another. What unified them was the idiom of their enquiry: to prevent a repetition of the 

second Guinness and Blue Arrow trials. To guard, in other words, against a trend in 
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prosecution - %%hich was initiated b%, the Guinness prosecutions after a unique convergence 

of events and pressures - from becoming a permanent feature. or rigidly applied norm. of 

commercial fraud prosecution. The aim. and end effect. was to secure the return of serious 
fraud prosecution to the assumptions and themes that had underpinned the Fraud Trial 

Committee*s report - the pre-eminence of financial considerations. expedient investigations 

and shorter trials. And with this the prosecution of cases which more closely resembled 
those that had precipitated the reform process. 

The Blue Arrow and second Guinness trials had combined to raise an awareness of the 

consequences of expansionism. These had gradually developed into an oversimplified. 

readily appreciable. if inconsistent. set of central themes. The list of expansionism's flaws 

was extensive. A great amount of criticism. especially in the news media. focused on the 

SFO's reliance on its section 2 powers. The SFO. it was claimed. was far too ready to use 
its powers with the effect of eroding the inalienable rights against self-incrimination of those 

involved in its investigations. Parliament might have granted the power but the SFO. 

presumably. was obliged to use it responsibly. Although the validity of the criticism is 

questionable in view of the extent to which the power was used against 'unwilling' 

recipients of section 2 notices (Levi. 1993: 32-34) and the extent to which conventional 

criminal suspects were able to exercise the right in practice (Saunders and Young, 1994), it 

came to attain an important position in the mythology of commercial fraud prosecution. 

Significantly, it reinforced the argument that those accused of conunercial fraud were being 

forced to suffer a uniquely oppressive experience at the hands of the SFO. Notwithstanding 

this important criticism of serious fraud investigation however. expansionism's central flaw 

was said to be its effect on the trial process. 

With an hypnotic repetition expansionism was accused of having produced trials of such 
length thatjuries could no longer be expected to fulfil their role of weighing up the relevant 
facts. that the court process could no longer bear the strain on its resources and that the 

state could no longer bear the expense. The source of this criticism had originated in the 

comments Justices McKinnon and Henry had made at the conclusion of the Blue Arrow and 

second Guinness trials. Henry, for instance, had said: 
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'A considcribic amount of public inoncy has been lost 
... 

It is unsatisficton- for all of you 

%%ho have dcN-oted so much care and auntion o%-cr so long a pcriod to this public duty. ' 

(GU02=. 11/2/92) 

Further on. he added: 

Once again this case has thrown up the problems of long criminal trials and the 

appropriateness of our criminal jusLicc system - -%N hose rules N%-crc designed to cater for 

short trials and simple facts - not complex tnals. ' (GU02117.11/2/92) 

I'lic judges* comments on the lenath of trials had at least two important effects. The first 

and most immediate effect was that the criticisms led to the SFO drawing up guldelinesý 

aimed at encouraging its staff to keep the number of counts proceeded with in any one trial 

to a minimum. The second. and more significant to this discussion. was that the comments 

gave the news media an ideal focus upon NN hich to locate their criticisms of the SFO. serious 

fraud prosecution and. most importantly of all. the prosecution of cases similar to Guinness 

and Blue Arrow. One of the great ironies of the SFO's history was that the news media had 

plaved a central role in pressurising it to accept Guinness and Blue Arrow for prosecution. 

but it vms also the news media which criticised it for prosecuting the cases. After recording 

McKinnon's comments about the length of the Blue Arrow case. for instance. one of many 

articles in the news media to adopt the same account of events (see. for ex=ple. Kane and 

McCrone. 1992) reported: 

'.. kv the weekend it ums the SFO itself. and its habit of over-complicating and 
lengthening already complex trials which was vcry much on trial. Lawyers, judges and 

defendants alike all joined in a rising crescendo of criticism and dissatisfaction with an 

office which was set up only four years ago. ' (Fallon. Walsh and Da%idson. 1992) 

Beneath these technical and indissoluble criticisms lay a more deeply submerged political 

subtext, which %%-as itself observable in the judge's criticisms of the trials. This involved a 

recognition that the burden commercial fraud cases were imposing on the criminal justice 

process had not simply changecL but the cases themselves had as well. The differences 

between the SFO's other cases and the second Guinness and Blue Arrow trials were 

accentuated. It was argued that these cases, contrary to the SFO's attempts to define 

otherwise, were not serious fraud but technical breaches of regulation - for the first time a 
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distinction was being dra%%m bet-ween commercial frauds. This was put in its clearest terms 

in a Szindqv Times article which. in urging that 'a more fundamental point about the recent 

trials* be addressed. stated: 

*To the average man a fraud has been committed when someone personally steals 

money ... That makes him a crook and a svOndicr. In Guinness I there was an clement of 

that. although no such charge was brought against Ernest Saunders. But in Guinness 11 

and III. and in Blue Arrow. %vc have entirely different cases ... Nobody suggested [the Blue 

Arrow defendants] had taken money themselves. The prosecution*s case was that they 
desperately wanted to ensure the success of Blue Arrow's L837m rights issue ... If it failed. 

their reputations would be severely damaged. if it succeeded. they would be heroes within 

the finii ... So they chose to take up the issue themselvesand lie to the Stock Exchange 

and the rest of the City ... Does that make the Blue Arrow defendants swindlers and 

crooks'? Not in my book .... future trials must be shorter. simpler and cheaper. But surely 

some sort of division also has to be made between genuine fraud and the professional 
brea. king of technical rules. * (Fallon. 1992) 

What became important was not the effect of the alleged fraud on its victims. or the 

defendants' motivation for committing the alleged fraud. but the effect of the process on the 

defendant. The label of the fraudulent businessman became displaced by the ruined 

businessman. Again the news media took its lead from McKinnon and Henry. The 

Telegraph. for instance, repeated verbatim Henry*s explanation to the jury for the 

premature termination of the trial: 

*The stra, ins on him have been enormous and they have proved to be too much, as even 
he now recognises ... His mental condition has reached the point when it is no longer 

possible for him to conduct his own defence. ' (O'Brien, 1992) 

Henry's and McKinnon*s role in leading the coverage in the news media was also central to 

the last of the news media's themes - the decriminalisation of cases similar to Guinness and 

Blue Arrow. Henry, for instance, %, k-as quoted as having told the jury: 

'Once again this case has thrown up the problems of long criminal trials and the 

appropriateness of our criminal justice system - whose rules were designed to cater for 

short trials and simple facts - not complex trials. It seems to me inevitable that we must 
find cheaper and quicker w; kvs to deal with serious fraud trials, and the likelihood is we 
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sliall need a radical solution ratlicr than increly tinkering N%itli procedure. ' (Henry cited 

in Wilkinson. 1992) 

Against estimates of the cost of the Blue Arrow trial of between 00 to; E42 million. based 

upon the defendants own assessmenml" these calls for 'radical solutions' initiated a 
discourse in which partial decriminalisation of conunercial fraud c=e to be thought of as 

the only available alternative. closing off other lines of enquiry. 

THE INTERFACE BETWEEN REGULATION AND CRIMINAL 

PROSECUTION 

The legacy of the Guinness and Blue Arrow cases has not simply been their importance to 

shaping the SFO's image as an expansionist. ground-breaking police force of the City of 
London. but also their effect in clarifý-ing the division between regulation and criminal 

prosecution. More specifically. the collapse of the second Guinness trial and the Blue Arrow 

trial galvanised a process which was designed to ensure that. in future. similar cases would 

only ever be prosecuted if there was pressure to do so from the news media. If the 

legitimacy of criminal justice and financial services regulation in such cases could be 

secured without prosecution then prosecution would not follow. 

The terms of this division are to be found in the SFO's working manual which sets out the 

terms on which regulators and the SFO should base their decisions as to the appropriate 

course of action. The guidelines are not strict, but instead stress that the criteria contained 

within them are aimed at offering 4some pointers or orientations to assist those concerned 

N%ith handling decisions' and are not intended to 'take away from those concerned with 
decisions on the appropriate avenue (prosecution, regulatory action. etc. ) the obligation to 

exercise their discretion as they think fit and in accordance with the law'. Nonetheless, they 

provide a valuable. if somewhat limited, insight into how the division between regulation 

and criminal justice intervention will be determined in future. The features of a case 
'tending towards giving priority to regulatory action* include those cases where is it agreed 

that: 

a) the offence 'is technical or in a grey area' 
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b) a 'regulatory penalty wIII suffice'. 

c) 'urgent action is needed and is best taken by the regulator% 

d) the only defendants are corporations. 

0 there is "no motive of direct personai gain'. 

f) a *criminal penalty [is] likely to be nominal'. 

regulator [is] more likely to succeed*. and 

h) reparation or restitution to the victims is an option. 

The factors to be taken into account in 'giving priority to prosecution* include those cases 

where it is aereed that there is: 

a) a *high level of public concern in punishment'. 

b) 'serious dishonesty on [the] part of main potential defendants (for example, where it 

seems likely that at least one defendant %%ill be sentenced to at least one year in prison)'; 

and 

c) 'where urgent action is needed and is best taken by the prosecutor' (SFO/WM 1.1995). 

To some extent the guidelines raise more question than they answer. Some of them, for 

instance, are vague in the extreme. An agreement that a 'regulatory penaltv will s. uffice' 

gives little indication of how the criteria will be followed in practice, although it does, 

amongst other things, provide a formal basis for a regulator to lobby the SFO that a non- 

criminal response should be the appropriate course of action. In addition to this, it is 

difficult to envisage a case in which a corporation and not its senior executive officers could 

be a defendant. In fact, the law governing corporate liability suggests that the corporation is 

indistinguishable from its senior executives (Wells, 1993). The guidelines also tend to 
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formalise McKinnon's view that indirect motives of personal gain - such as enhanced 

reputation in the market place or the desire to preserve one*s position through dishonesty - 
should not be considered as instances of personal enrichment in an attempt to interpret 

commercial fraud as a criminal offence which ments prosecution. The distinctions between 

individuals and corporations on the one hand and direct personal gain and the desire to 

enhance one*s reputation on the other are not absolute. At best they are matters of degree. 

although a better way of interpreting them is to consider them as constructions to excuse 
defendants from prosecution. 

Another problematic feature of the guidelines concerns the question of 'serious dishonesty*. 

The guidelines offer the defendant's predicted sentence as one means of assessing this. but it 

is unclear whether the standard to be applied is what the SFO*s staff think the offence 

should merit or what the defendant is likely to receive from the judge. If it is the latter then 

it means that the SFO have surrendered much of the terrain of commercial fraud 

prosecution to the judiciary who now occupy a central position in forizing the pattern of 

criminal justice intervention. The significance is difficult to assess. Michael Levi has 

demonstrated the methodological problems in evaluating whether the judiciary are lenient to 

those convicted of commercial fraud (Levi. 1989). However. the SFO tends to take the view 

that many judges tend to pass sentences which fail to reflect the seriousness of the offence 
for which the defendant has been convicted. The prosecution of Michael Ward. and the chief 

executive of European Leisure. and others. is a case in point. The defendants were charged 

over their conduct during the bid by European Leisure PLC. in April and May 1990 to 

acquire the issued share capital of Midsummer Leisure PLC. The prosecution alleged that 

the defendants" had conspired together to create a false market in the shares of European 

Leisure during the course of the take-over bid and to create a false or misleading impression 

of the market irL or the price or value of those shares. European Leisure*s own funds were 

then stolen to meet the cost of sums invoiced to those who had assisted the share support 

scheme. Three of the original six defendants were convicted. George Hendry received a 

conditional discharge for a period of 12 months. Jeremy Howarth received a community 

service of 220 hours and was ordered to pay compensation of L151.042.36 to European 

Leisure. The last convicted defendant. Michael Ward, was given a community service order 

of simi-lar length and was ordered to pay compensation to European Leisure of 163,087.54. 

The senior lawyer working on the case was dismayed at the sentences. He remarked that- 

'[Tbe judge] was just soft. '12 And added that: 'It is beyond me how a judge can give an 



Guinness. Bhie Arrow anti j)ecriminalisation 145 

absolute discharge to someone who has been convicted of conspiracy to defraud. *" And 

generally observed that: 

jThe judgel said that the share support operation had been committed out of highest 

motives. in the interests of the shareholders. And that was after they had been convicted 
for offences of fraud against the shareholders. The shares are now worth tuppence 

lia'penny. Literally tuppcnce ha'penny. -14 

This was despite the fact that as well as being the chair and chief executive of European 

Leisure. Ward" was also a substantial shareholder in the company. As of 6th April 1990 

he. or his family trusts. owned 5.526.289 of the shares in the company - or 6.16 per cent of 

the issued share capital. In addition to this. he also had options to acquire 736.138 shares at 

25.8 pence cých. 429.90 shares at 46.5 pence each. 300.216 at 60 pence each and 424,808 

at 76.3 pence each. His shareholding was such that at the time of the bid for Midsummer 

Leisure each 10 pence rise in Europe= Leisure's share price increased his net worth bv 

about L600.000. Notwithstanding this. Ward had borrowed heavily from Banque Nationale 

de Paris (BNP) to purchase his extensive shareholding in Edenberry as it then was. the 

shareholding being pledged to BNP as security for the loan. In eariv 1990 the European 

Leisure share price was falling and BNP threatened to sell the shareholding as the value of 

the security diminished. 717his would have been very damaging. The shareholdingwas 

recognised by the market as belonging to Ward. 16 Ward. so the prosecution claimed, had 

therefore a very real personal interest in ensuring that European Leisure*s share price was 

maintained. 

Similarly, the sentence given to Alexander Cole also met with criticism within the SFO. The 

notes of the 'wash up* conference recorded that although the SFO had accepted the 'right 

pleas* the sentences 'may not reflect the gravity of the offences' (BAFO I/WC 1,1993). Ile 

SFO's counsel on the case remarked that: 'One is bound to be left with the feeling that the 

sentence on Mr Cole was not reallv adequate' (BAFO I /IC2,1993). He had unlawfully 

'borrowed' 018,000 from various parts of the Bestwood Group of which he was chair, 

caused false explanations to be recorded in the books of the company to show how the 

money had been applied, and committed perjury in an affidavit in High Court proceedings. 

Ms intention of replacing the missing money was frustrated by the Stock Market crash and, 

in the event, he was only able to return approximately L422,000. Counsel noted that if the 
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fact had been the same save that ', %Ir Cole was a sub-postmaster or shop manager' and 'the 
figures were; E7.000 and L4.000 respccti%-cl%,. lie %%ould almost certainly have been sent to 

prison for at least 12 months* (BAFO I /IC2.1993. see also Hedderman. 1991). 

The likclv sentence should not be considered in isolation. The compilation of the guidelines 

at once ran parallel to. and were informed by. the work of a 'Steering Group on Financial 

Fraud* which amongst other things considers the appropriate delineation between regulation 

and criminal prosecution. One case considered by the Steering Group was the Levitt case in 

which none of the defendants received custodial sentences (see Chapter VI). A background 

paper on the case recorded that the *SFO believed that a sentence of somewhere between 18 

months and 4 years would be appropriate for the offence to which Levitt pleaded guilty' 
(SFO/SGFF 1.1994: 5). The paper recommended to the Steering Group. however. that even 

though the judge had given Levitt and his co-defendants a non-custodial sentence. if a 

similar case were to come to the attention of the authorities aizain it should nonetheless be 

prosecuted. This was. in part. because there was *no appropriate regulatory action* and. in 

part. because fines were 'not an option where the perpetrator is bankrupt" but it was also a 
function of the news media*s response to the sentences: 

'This case has given rise to xvidespread public disquiet along the lines that there is a 

disparity in sentencing between -white collar fraudsters and businessmen, and poor 

people Nvho commit much more minor offences. It is clear that criminal prosecution 

is the only acceptable course to public opinion. ' (SFO/SGFF L 1994: 5) 

These comments in the report are noteworthy for several reasons. The assertion that fines 

were 4not an option* since Levitt was bankrupt, in conjunction with the criteria which 

stresses restitution as a factor against prosecution. suggests that those who continue to 

remain solvent - corporations and individuals alike - are in a better position to avoid 

criminal prosecution. All other things being equal, that is a formal acknowledgement that 

solvent and wealthy defendants are able to buy themselves out of prosecution. More 

significant however, is the importance of the news media in dictating the scope of criminal 

justice intervention. The news media provides the index of a 'high level of public concern in 

punishment'. Its interest in a case and its call for criminal prosecution, however, are highly 

contingent. Most important of all, a call for punishment is shaped by whether the case is 

defined as potentially criminal or simply a product of legitimate if negligent or poor 
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business. T'lle mobilisation of the criminal process is central to this definition. Where the 
labelling process is not initiated and where it is possible to define losses as being due to 
inefficiencv or nealizence rather than dishonestv there rarelv seems to be widespread calls 
for punishment. Although there is no evidence to suggest that a fraud had been committed 

there was. for instance. no call for punishment in the case of the 'mis-selling' of pensions 

affair (see Chapter VI). The initiation of the labelling process is just as important as the 

essence of the behaviour in generating calls for punishment. A failure to mobilise the 

criminal process. in other words. provides its own justification. 
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CONCLUSION 

The prosecution of the Blue Arrow and Guinness cases and the subsequent production of 

the guidelines setting out the division between regulation and criminal prosecution raises an 
important question - namely. whether Guinness and Blue Arrow are to be regarded as a 

temporary disruption in the pattern of criminal justice intervention or an experiment which 

proved its own undoing. A case which may cast some light on this question is the SFO's 

investigation into the activities of Derck Bryant Insurance Brokers Limited (the Biddencare 

case). The case had been referred to the SFO by Dick Outhwaite. a Lloyd's underwriter. 

without (initially at least) the formal approval of Lloyd's Ruling Council. This proved to be 

a central issue in deciding N%hether to accept the case for investigation. During a meeting 

aimed at deciding whether to accept the case for investigation Mark Ballamy. a senior 

lawyer within the SFO. remarked that he was 'concerned* that there was *a possibility that 

Llovd*s may not welcome an investigation into an alleged fraud which occurred several 

years ago* (BIDO I/FN2.1993). This seemed to represent an important obstruction to the 

SFO's decision to investizate which Ballarny had explained in an earlier note to John Tate. 

the SFO's vetting officer. would be contingent on 'Lloyd's itself' asking the SFO to 

investicate or at least showing itself 'supportive* of the SFO's involvement (BIDOI/FN I, 

1993). 

We should be cautious about what implications can be drawn from the Biddencare case 

since it was referred to the SFO after the conclusion of the first two Guinness trials and the 
Blue Arrow prosecution -a period during which the SFO's organisational ethos was marked 

with a greater degree of circumspection (see Chapter VI). However, it suggests that the 
SFO tends to organise its operation to serve the interests of the markets it polices and the 

representatives of those markets. Commercial fraud prosecution, in other words, rarely 

seems to be an end in itself. Against this observation it is important to realise the contingent 
nature of the Guinness and Blue Arrow cases. The Guinness investigation served the 
interests of a Government under political attack. whereas Blue Arrow seemed to serve the 
interests of an informal regulatory system which had broken down. The state's commitment 

to processing these cases through the criminal justice system, in other words, depended on a 

unique, and highly contingent, convergence of events. Notwithstanding the production of the 

guidelines, because of the uniqueness of these events Guinness and Blue Arrow could not be 
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taken as a sign of what was to come and are. perhaps. better interpreted as deviations from 

the normal pattern of criminal justice Intervention against commercial fraud. 

' This inquiry into the SFO primarily covers the first seven years of its existence. The 
prosecution of the Maxwell brothers. which was concluded in February 1996. is therefore 
onýiitted from the case analysis in Chapter IV. This case stands on a par with Guinness and 
Blue Arrow in terms of the media coverage It has received. And. therefore. has played a 
major role in defining the public image of the SFO. The nature of the case. however. does 
not detract in any significant way from the findings of the present inquiry. In fact its major 
effect has been to entrench the SFO*s image as a prosecution agency that routinely 
prosecutes senior executive officers %%ho have committed fraud through some of the largest 
public companies in the UK. 

- Personal communication (12di March 1995). 

-' The same is true of the other conu-nercial organisations involved in the prosecution - 
Phillips and Drew (and its parent Union Bank of Switzerland). Morean Grenfell. Henry 
Ansbacher and Cazenoves. 

4 Parliament. for instance. made more funds available to the SFO in 1992-1993 for the 
BCCI and Maxwell investigations (Levi. 1993: 70). 

5 T11is is the DTI's favoured interpretation. After releasing figures in 1991 showing a 
threefold increase in prosecutions in relation to the operation of companies. the DTI. keen to 
dispel the suggestion that company crime was itself on the increase. argued that the increase 
in the rise of prosecutions was attributable to the rising tide of company failures during the 
recession which exposed wrongdoing which might otherwise had gone undetected (Atkinson. 
1991). 

6 In the context of company fraud these are firms of accountants. companies. institutional 
investors. insolvency practitioners and the various bodies recognised under the FSA 1986. 
'Mis observation concerning the private institutions of detection might also, to some extent, 
apply to the public institutions of detection. such as the Bank of England and DTI, as well. 
The observation in the main text is confined to the private institutions of detection since the 
Blue Arrow and Guinness cases were referred to the SFO (initially CPS in the Guinness 
case) from the DTI; notwithstanding that the circumstances in which the Guinness case was 
referred were unique and that in the Blue Arrow case the Bank of England acted to protect 
County Natwest from being investigation by the DTI. 

7 For a possible exception to these two interpretations of the resistance of on going concerns 
to referral, see Brian Widlake's discussion of the SFO's investigation into Polly Peck 
International PLC (PPI) (Widlake, 1995: 110-158). 

" Ms case provides an instructive contrast with the SFO's investigation into PPI. In that 
case the SFO undertook a search of South Audley Management, a private company owned 
by Asil Nadir, the Chair and Chief Executive of PPI. This had the effect of accelerating the 
decline of PPI's already deteriorating share price. 

9A draft of which was already in place by March 1992 (BAFO VIC 1,1992). 
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'0 The Lord Chancellor's Department estimated that the Blue Arrow trial had cost the state 
just under L17 million (a figure which included the SFO's investigation costs) (personal 
communication 5th March 1995). 

With the exception of the defendant Walter Crawford. 

Personal communication (I Oth March 1995). 

13 Personal communication (I Oth March 1995). 

14 Personal communication (I Oth March 1995). 

15 Ward. a qualified accountant. had first become a Director of European Leisure on 8th 
August 1988 (resigning his position 3 years later on 23rd July 199 1). He had previously 
worked as an assistant director for the merchant bank. Morean Grenfell. and then as a 
director in S. G. Warburg's international corporate finance department. from where he been 
recruited by Samuel Montap to work as a Director in its International Banking and 
Finance Department. 

16 In the event Ward acted to reduce the loan to BNP and make interest payments to it. 
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THE TIDE TURNS? THE LEGAL RETREAT 

One of the central themes addressed throughout the foregoing chapters was whether the 

operation of the SFO had served to realise a change in the pattern of criminal justice 

intervention; a change, in other words, in the t3pe of cases of commercial fraud prosecuted 

in the courts. Conclusive answers to these questions remained elusive. One thing, however, 

was clear. Despite its size and limited case-load, the SFO was not merely a symbol of 

change. The effect of its operation. in other words, was not simply to reproduce the existing 

boundaries of criminal justice intervention. On the contrary, the evidence strongly suggested 

that the SFO vms, to varving degrees, instrumental to three key changes in the pattern of 

commercial fraud prosecution. 

These apparent changes concern different dimensions of the same phenomenon - an 

expansion in the scope of commercial fraud prosecution. However, in terms of the extent to 

which large companies were exposed to criminal justice intervention, they occupy a clear 

hierarchy of significance. ' The first and least significant change concerned what appeared to 

be a general expansion in the number of cases of cornmercial fraud prosecuted during the 

1980s. The second was a small but appreciable rise in the number of cases taken to trial 

involving relatively large and established commercial organisations; cases such as Brent 

Walker and possibly Barlow Clowes. 2 The third was the prosecution and conviction (with 

conspicuously less success) of cases of commercial fraud, such as Guinness and Blue 

Arrow. These cases differed in a number of fundamental respects from the type of cases 

previously subjected to either a police or DTI investigation which was aimed at realising a 

criminal prosecution. 

The precise extent of the second of the lhvo more striking shifts in prosecution practice was 

discussed in Chapters IV and V when the SFO's case history and the significance of the 

Guinness and Blue Arrow prosecutions were exan-tined. It was argued that of all the SFO's 
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cases it was only Guinness and Blue Arrow which represented a truly innovative expansion 
in the scope of criminal justice. Not only was the nature of the frauds involved unusual, but 

they were the only cases to involve large organisations which successfully continued to 

trade after prosecution. In addition to distinguishing them from the SFO's other cases, this 

also set them radically apart from the type of cases investigated before the creation of the 
SFO, let alone prosecuted. The question remains -to what extent might the cases be 

representative of the future pattern of commercial fraud prosecution? 

This issue %%-as discussed in the last chapter in the context of the debates on both the form 

and scope of criminal justice intervention which were triggered by the second Guinness and 
Blue Arrow trials. A key element of that debate which, remarkably, gave rise to little 

controversy at the time, was the proposal to decriminalise some forms of commercial fraud. 

The precise forms of commercial fraud which were singled out for decriminalisation have 

never expressly been made public. Given the immense variation of commercial fraud and 
the fact that one of the criteria militating in favour of criminal as opposed to a regulatory 

response was the 'high level of public concern in punishment' (SFO/WM, 1995), it is 

impossible to predict with any precision what type of commercial frauds may, in future, - 
escape criminal justice intervention as a matter of policy. That is not to say, however, that 

some idea of the scope of decriminalisation cannot be acquired. The clear indication was 
that it was precisely the sort of cases which had objectified a qualitative shift in prosecution 

practice. 

The indication is that policy changes within the SFO, inspired by the Treasury and 

participated in by the SIB, have to a large extent served to lessen the probability of cases 

similar in form to the second Guinness and Blue Arrow cases from being prosecuted. The 

likelihood is that the second Guinness and Blue Arrow cases, and possibly even the first 

Guinness case, do not represent a permanent feature of the future pattern of criminal justice 

intervention. The following discussion attempts to consider this question in the context of 

real cases which have been referred to the SFO for investigation. The discussion does not, 

however, focus solely on the effects of the procedures put in place as a result of the policy 

debates considered in Chapter VI. It does not deal exclusively with the decriminalisation of 

'innovative' cases of commercial fraud, but rather ainis to develop the discussion in Chapter 

V, to show the changing pattern of criminal justice intervention. It seeks to illustrate how 

the SFO's operation was once expansive and how, at present, it seems to be in retreat. To 
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this end it will examine six cases, three of which were the subject of SFO investigations 

during the period of criminal justice expansionism, with the remaining cases representing 

the present period of retrenchment. 

THE AGE OF EXPANSIONISM 

CONTRASTING IMAGES OF TIHE SFO 

On 3rd July 1994, an article in the Independent entitled, 'SFO in further embarrassing 

climb-down', reported how the SFO, on the advice of its counsel, had decided to revise its 

provisional charges against the officers of Landhurst Leasing. The SFO's decision to revise 

its charges was not in itself unusual. As a matter of routine, charges in serious fraud trials 

are subjected to numerous changes and amendments before a final formula is decided upon. 

What marked this case apart, however, were the reasons that counsel gave for its advice. A 

jury, it was concluded, could not be relied upon to embrace the prosecution's version of 

events since the banks, the major victims in the case as it then existed. could be readily 

portrayed as being in part to blame for their losses. Although the headline represented a- 

distortion of the report's content, it did, however, faithfully correspond to the prevailing 

pattern of coverage in the news media which had evolved since Roger Levitý the chief 

executive of the Levitt Group, had received a community service order on pleading guilty to 

deceiving FIMBRA after having initially been arraigned for a fraud involving losses 

approaching 160 million (R v Roger Levitt and others, 1993). The major co-ordinating 

theme of this coverage was, at all times, the SFO's failure to secure meaningful convictions 

in the courts, but a permanent subsidiary theme was its supine and tremulous approach to 

investigation and prosecution (see Chapter VI). 

Although the article in the Independent is one more example of the news media's mercurial 

coverage of the SFO it was (despite the disparity between the headline and substance of the 

report), in fact an accurate representation of the SFO's organisational ethos at the time; an 

ethos which marked a profound contrast to the SFO's operation in the late 1980s and early 

1990s. Throughout the period before the conclusion of the second Guinness and Blue Arrow 

trials, the SFO had not always taken such a considered approach to the charges it would 

eventually prefer on the indictment, nor did it demonstrate such extreme caution in either 

accepting cases for investigation, bringing them to trial or presenting them to ajury. On the 
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contrarv in some instances. the SFO's approach to prosecution was far less circumspect. 
Amongst other things, it seemed to proceed with little concern for the degree to which its 

presentation of the evidence corresponded to the counts on the indictment, signifying a 

confused and improvident approach to the preparation of its case which, significantly, was 

underpinned by an uninhibited and confident approach to prosecution. Ile case against 
Marcus Defler, Andrew Page and David Rycott, Directors of DPR Futures Limited (DPR), and 
Ian kycott, a senior manager at the firm, (R vMarcus Deller and others, 1990) provides a good 
illustration of this approach. 

EXPANSIONISM IN ACTION: DPR FUTURES LIMITED 

The Background to DPR Futures Limited 

DPR had traded in futttres and options on behalf of some 3,500 private clients between early 
January 1987 and 18th July 1988,, %ben itw-as finally prol-ýibited from trading by the SIB. Since it 

was not a member of any commodity exchange, it could not trade on its o%%n account and 

therefore used a broker (CL-Alexandcr Rouse Ltd. ) vd-&h charged DPR a commission. DPR - 

made its money by charging a higher commission to its clients (which was calculated as a 

percentage of the contract as a whole and not the margin - see beloxv) whether the trade was 

profitable or not (DPRO USE, 1989: 1-7. DPRO VIT, 1990). This proved to be an immensely 

profitable method of generating income. From its incorporation on 2nd September 1986 to 15th 

July 1988, DPR received LI 1,574,000 in conunission and grossed f. 6,85 1,000 in profits 
(DPROI/SE, 1990: 7). 

DPR obtained the majority of its clients through direct miffing which highlighted the type of 

profits which could be made truding in futum. An equal ammcfion to the private investor was the 

promotion of a loss limiting technique called the Limited Liability Contruct which eliminated the 
3 

risk of an investor losing more than his or her margin, a danger common to fuhm trading. If a 

client retumed a coupon (Which came with the initial information in the mail shot) requesting 

fiulher information, he or she would then receive a brochure entitled 'Opportunities Unlimited' 

which gave the impression that fuum truding with DPR's skilled and experienced staff would 

give die investor substantial profits (one example was given of a profit of 480 per cent in nine 

weeks) and leave him or her in fidl control of his or her investment. Once a client opened an 

account with DPP, its day to day operation would be handled by a Senior Accountant Executive 
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(SAE) or, less firquendy, an Accountant Executive (AE) %%bo were paid a percentage of the 

commission earned for the company 

Ae Prosecution's Case 

The defendants originally stood trial on three counts: conspiracy to obtain property by deception, 

conspiracy to defraud and fraudulent tiuding. At the outset of the trial. the prosecution's case 

contained several specific allegations supporting the charges on the indictment which embraced a 

combination of deliberate trýisrepresentations and hýigh pressure sales techniques aimed at 

generating comn-ýssion income to the prejudice of DPR's clients' interests. These were designed 

to show that the volume of clients Nvho had suffered loss through DPR, estimated in excess of 

three quarters of its entire client base (DPROI/SE. 1989: 20), was such that inducements to trade 

with the company could have been nothing but dishonest. 

Amongst other things, it -, -, -as said that DPR's promotional literature had misled clients about the 

experience, skill and expertise of its staff. some of whom. having originally taken only a Nveek's 

training, had failed DPR's o%%n qualifýing examu=on. Tl-ýs Nvas compounded by the tendency 

of AE's and SAE's to exaggerate their expertise, the research facilities at DPR and its access to 
information from the trading floor. Moreover, the impression given in the company's promotional 
literature was that its staff would dispense individual specialist advice to clients, whereas in fact 

DPR's SAE's followed a rigid pattern of service pre-determined. by its Research Departrnent 

(DPROI/SE, 1989: 5-18). 

'Me prosecution also alleged that DPR had made misleading claims about the potential profit 

which could be made from its services. To this effect, DPR operated a device called 'Good Till 

Cancelled' (GTC) to close out a profitable account at 30 per cent above break-even in the event 

of encountering problems with contacting a client. The extent to which the device was used meant 

that in 66 per cent of all DPR's trades it was impossible for clients to attain the level of profit 

referred to in DPR's brochures, since the client would automatically be taken out of a favourable 

market at that firnited profit. Moreover, even where no GTC level was set, the average level at 

which profits were taken was 27 per cent above break-even. Neither the GTC device nor the 

average profit of trades entered without a GTC restriction were mentioned in DPR's advertising 

(DPROI/SE, 1989: 12). 
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Another allegation concerned the lack of cLuity over the company's comrnission structure. 
According to the prosecution, chents were rarely informed that the percentage commission related 

to the contract as a whole and not the margin, with the effect that commissions as a percentage of 

margins were much higher than chents anticipated. Between, January 1987 and February 1988, 

for instance, DPR charged its chents commission of up to $700 per contract on a margin of 

approximately $2,000, which meant that the value of a chent's investment would have to increase 

by approximately 30 per cent before a contract could show a profit. Moreover, because 

commissions were both DPR's and its stafTý sole source of revenue, the prosecution claimed that 

this led to the company entering wades purely as a means of generating conunýssion, and not with 

the primary motive of enriching the chent. DPR's less than transparent approach to its 

commission structure was also said to extend to the risks involved in the market which, the 

prosecution claimed, were routinely glossed over to cHents (DPRO USE, 1989: 17-18). Finafly, 

several of the particulars in the three counts were based on witness statements which suggested 
that trades were executed without cHents' permission, a pre-condition of trading since DPR 

operated fmv discretionary accounts (DPRO USE, 1989: 12). 

ProvIng Guilt 

To prove the defendants' dishonesty the prosecution had first to show that DPR's staff had 

systematically rnýisled clients; second, to link the defendants to these trading methods (to show, in 

other words, that they had operated a method of trading which, either in conjunction with the 

woricing practices imposed on its staff or, alternatively, as a result of deliberate encouragement, 
inevitably produced systematic dishonesty); and, finally, to show that the defendants had been 

aware of how the company's staff were dealing with its clients and the fiiU went of client losses. 

There was no direct evidence that the defendants had actively encouraged DPIVs staff to mislead 

its chents (see below) and any evidence remotely suggesting that they had, inevitably came from 

the staff themselves who, although generally young and inexperienced, would nevertheless be 

deeply impficated in the afleged deceit (DPRO M, 1990: 25/6/90). This meant that the 

prosecution had to rely on circumstantial evidence. On the face of it, this should not have been 

problematic, given the company's method of trading and the extent and prevalence of chent loss. 

What it meant, however, was that the prosecution's case depended first on demonstrating that the 

omissions and misleading representafions made by DPWs staff were rysternatic and, second, that 



The Tide Turns: The Legal Retreat 15 7 

the defendants had knowingly created an environment in which dishonesty NN-as a pre-condition to 

the generation of business, given the extent of client loss. To this effect, the prosecution were 

spectacularly unsuccessful. All four defendants were acquitted by the jury. 

The jury's verdict is open to a number of interpretations. One possibility was outlined in Levi's 

research study for the Royal Commission on Criminal Justice. The apparent strength of the case 

against the defendants (crystallised in DPR's method of trading which seemed structured, both in 

design and in cffect, to produce extensive losses) seems to have led Michael Levi (Levi, 1993: 

149-15 1) to describe the defendants' acquittals in terms of 'a perverse jury verdict', assisted to a 
large extent by a trial judge who had seemed to be 'well-disposed throughout to the defence case' 

(Levi, 1993: 149 and 15 1). On the question of the judge's disposition to the defence, there vms 

certainly a considerable body of supporting evidence. Amongst other things, for instance, he had 

refused to compel the defence to do 'anything' under the powers at his disposal in the Criminal 

Justice Act 1987 and resisted forcing the defence to comply with an order to make its expert 

evidence available to the prosecution (DPRO UIC, 1990). More importantly, however, thejudge's 

apparent tendency to manage the case in favour of the defence also extended to a number of 

rulings which served to weaken the prosecution's case. Thus, Levi records that the prosecution' 

had obtained a witness statement by one of DPR's sales staff which 'made particularly 

revealing remarks about the defendants' close involvement in the dishonest practices of the 

company', but who had died before trial. The statement, although potentially admissible as 

evidence under section 23 of the Criminal Justice Act 1988, was ruled inadmissible by the 

trial judge on the grounds that the prosecution had sufficient time to get other AE's and 

SAE's as witnesses, although as Levi added4 'the fact was that the dead witness was the 

only one who was in a position to incriminate the defendants in depth' (Levi, 1993: 149). 

Another ruling which Levi noted had operated in favour of the defendants concerned a client 

who was called by the prosecution to show that DPR had carried out unauthorised trades. A 

recording of the conversation, however, demonstrated that he had been told by the salesman 

about all the deals, though it 'seemed plain that he had been bamboozled into trusting the 

salesman to act in his best interests and had not understood what he was agreeing to' (Levi, 

149-150). However, as Levi concedes, 'his imperfect understanding of what the salesman 
had said' was not necessarily 'a reason to infer that he had been defmuded' (Levi, 1993: 

150). Moreover, there was no cogent evidence to show that the client had complained at the 

time which would have strengthened this inference and more deeply implicated the 
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defendants. Although he had in his possession a written letter of complaint which he claimed 

was a copy of an identical letter he had sent to the company, DPR's files did not contain the 

original. The judge ruled that his copy of the original was not acceptable evidence and that 

the jury should discount his evidence completely, rather than simply warn them, as he was 

entitled to do, of its probative value (Levi, 1993: 150). This, however, did not in itself 

indicate the judge's predisposition to the defence, considering that it was agreed on all sides 
that DPR had kept its records in good order. Moreover, it is unclear that, if lcft to the jury, it 

would have added much to the prosecution's case, since as the trial unfolded, the evidence in 

cross-examination did not sustain the allcgation that trading without authorisation was a 

widespread practice (DPRO VIT, 1990), the prosecution's witnesses generally being 'unclear 

about the extent towhich they had given permission to trade' (DPRO 1/1,1995). This forced the 

prosecution to abandon the relevant particulars and it was in part because of this that the only 

charge which finally reached the jury was a significantly amended version of the fi-audulent 

trading count. 5 

This latter observation indicates an alternative explanation of thejury's acquittal in the DPR 

case. Levi's interpretation largely leaves unquestioned the prosecution's presentation of its case. * 

This is understandable given the strength that the prosecution's case seemed to draw from DPR's 

method of trading and the flict that the trial judge had not directed the jury to acquit the 

defendants at the close of the prosecution's evidence. Neither of these flictors, however, should be 

allowed to prejudice ourjudgemcnt of whether the apparent strength of the evidence was 
translated into a strong case before the jury. What is important is the precision with which the 

prosecution's evidence was used during the trial itself to support the counts on the indictment. I& 

instead of speculating about the disposition of the judge andjury, we focus on this aspect of the 

case, it is possible to draw a wholly different conclusion about the significance of the case. 

To this effect, the prosecution's case, although ostensibly strong, seemed to be astonishingly iU- 

prepared and poorly thought through. As Levi acknowledges, the significance of what should 

have been the major fulcrum of the prosecution's case - namely that DPR's commission charges 

in conjunction with its extensive use of the Good TiU Cancelled technique was structured to 

defeat the daims it made in its brochures - was never completely made clear to thejury (LvA, 

1993: 15 1; DPRO I/TT, 1990). Moreover, not only had the prosecution failed to present 

sufficient evidence of unauthorised trading, but even the evidence it submitted to show that the 

company had traded in Im-ge part for the exclusive purpose ofgenerating comn-dssion was wealr- 
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Although there was only a suggestion during the trial that the defendants had condoned the 

practice of churning client accounts (DPRO IIIT, 1990), there was clear evidence from the 

prosecution's own witnesses at the outset that the defendants had not only disapproved of its staff 
using the term, but had also actively discouraged the practice following DPR's application to the 
AFBD on 26th February 1988 (DPRO USE, 1989: 15). 

In addition to this, the prosecution had only arranged to call one expert witness to give evidence 
on the level of DPR's commission. He, however, refized to testify once the SFO changed the 

relevant figures during the trial; having become dissatisfied widi the SFO's work and fearing that 
it was constantly shifting its ground (DPRO I/L 1995). The result was that the prosecution also 
failed to establish that DPR's commissions were excessive rehitive to the rest of the market, 
where in contrast the defence called an expert who successfully testified that DPR's conunissions 
broadly corresponded to the market norm (DPRO 1=, 1990). Moreover, although there was 

some evidence to suggest that the defendants had placed DPR's staff under intense pressure to 

46 close' a certain number of cHents in a particular time or be sacked, nothing significant emerged 

which served to fink them to any misrepresentation that a member of staff mýight have made to a 

chent (DPRO 1, TT, 1990). Furthennore, there was no evidence of a systernatic failure by DPR 

staff to wam clients of the risks involved. On the contrary, in relation to the prosecution's claim 
that DPR's staff had routinely lied about the arnount of conunission which was charged on 
trades, one member of the SFO's case tearn said: 

'We didn't find a single instance of real misrepresentation as such. We only found 

examples of open dealings. The defence introduced thirty telephone calls in evidence-, 

clearly demonstrating that the commission rates charged had been propcrly represented to 

clients. ' (DPROI/l, 1995) 

More significant, however, was the prosecution's failure to distil, rationalise or relate the issues 

to the indictment; giving its case an appearance of a series of dislocated examples of DPR's 

trading, výhich although prejudicial to its clients and at times obfuscating, did not appear overtly 

deceitfid. As a mernber of the SFO's case tearn revealed: 

'We didn't know precisely what our case was, we simply put in as much evidence as we 
thought was relevant. The liquidators, who were monitoring the trial, admitted that they 

were unsure of what the prosecution were trying to say. In fact, no one was sure what the 

prosccution werc trying to say. ' (DPRO I/L 1995) 
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As the prosecution's case developed, as such, and it became clear that there was no direct 

evidence of dishonesty and only marginafly more evidence from which dishonesty could be 

inferred, it came to depend heavily on the disparity between DPR's commission charges and the 

service provided to its clients. This consequence could equally suggest incompetence on the part 

of the prosecution as much as it does confidence or belligerence. It is the latter interpretation, 

however, which seems more compelling, even if the prosecution's confidence in presenting its 

case, despite its obvious flaws, was to some extent bome of naivet6 or incompetence, orjust poor 

preparation. Although it is true that it was only once the trial began to unfold that a view within 
the SFO's Case Team emerged that its counsel 'should have either advised not to proceed, or, 

alternatively, adopted a different strategy and proceeded on a different indictment', other 

aspects of the case suggest a distinctive prosecutorial pugnacity (DPRO 1/1,1995). DPR's 

regulating organisation, AFBD, for instarice, had provisionally approved afl of DPR's 

promotional material, including its presentation of its cominission charges, but the prosecution 

still decided to proceed. Moreover, even if the,. -, itness who had died before the trial could have 

plugged some of the gaps in the prosecution's evidence, it is nevertheless instructive that the 

prosecution still resolved to proceed %vith the case, notwithstanding that it could have sought a 

ruling from the trial judge on the admissibdity of the evidence during the preparatory hearings. 

Furthermore, the prosecution had, throughout most of the trial, sought to conceal the results of a 
DT7 investigation into DPR under section 447 of the Companies Act 1985 which had found that 

the company had been conducted in a proper manner and recommended that no further action be 

taken (DPRO VIT, 1990: 25/6/90). To summarise, the most significant feature of the case was 

not the predisposition of the judge towards the defence or the jury's Uure to deliver the 'right 

result', but the SFO's confident and bellicose approach to prosecution. As one member of the 

case team said in explaining the prosecution's strategy: 

'We thought they should go down, but it was difficult to see what for. There wasn't a 
rccognisable criminal offence, we waited for one to emerge. It was poorly constructed. 
Then we were 'gung ho'. we would prosecute anything that moved. ' (DPRO 1/1,1995) 

EXPANSIONISM AS A FRAGILE PHENOMENA 

The above examination of the DPR Futures case was designed to complement the earlier 
discussion on the Guinness and Blue Arrow cases. Rather than focusing on the dimensions 
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of criminal justice expansionism, it aimed to illustrate the organisational ethos which 

seemed to underpin it. The observable symptoms of this were incomplete investigations, 

poor pre-trial preparation and rimose prosecutions, but beyond this there seemed to reside 

an organisational presumption in favour of prosecution. This presumption did at times 

appear to supervene any inherent weakness in the admissible evidence available to the 

prosecution. This is not to say that a presumption in favour of prosecution extended to all 

cases. Nor was it confined exclusively to the period before and immediately proceeding the 

second Guinness and Blue Arrow trials. Other cases were to follow which bore the same 

characteristics of insufficiently thorough i; iVestigations7, deficient pre-trial preparation and 
fragmented prosecutions in the courts. These may have been symptomatic of at least a 

selective presumption in favour of prosecution, but this does not detract from the more 

measured and circumspect approach to prosecution which gradually overtook the SFO's 

operation after the Guinness and Blue Arrow trials (see the Gooda Walker case below). 

Even during the period of criminal justice expansionism, specific cases were always 

vulnerable to defeat even before reaching trial. As was the case before the establishment of 

the SFO a number of features peculiar to serious fraud prosecution served to frustrate the 

SFO's attempts to publicly expunge the failures of the past and present itself as an 

organisation aimed at realising a deep cominitment to prosecution. Amongst other things, 

these included insufficient allocation of resources to specific cases (see the De Spretter 

Futures case below), counsels' peculiar inclination to strongly recommend against 

prosecution' (see the Mayhew case below), better opportunities to either abscond or simply 

to remain beyond the jurisdiction (see, for example, Widlake, 1995: 110-15 8; and the PCW 

affair) and the relative superiority of the bargaining position of defendants - characterised, 

for instance, by well-funded and committed legal representation (see the Mayhew case 

below; also see Shapiro, 1990). 

One case which illustrates some of these themes and emphasises the contingent and fragile 

nature of criminal justice expansionism, was the S FO's aborted attempt to prosecute David 

Mayhew, a partner of Cazenove, one of the most established stock-broking firms in the City 

of London. The case highlights a number of important issues relating to the SFO's 

operation, especially the discrete pressures which propelled the Guinness case through the 

courts, but also the nature of the SFO's relationship with its counsel (for a more general 
discussion see Levi, 1993: 77-78). Although some of these issues will inevitably emerge as 
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part of the following discussion, no attempt will be made to develop them since the case's 
inclusion below is solely designed to illustrate how the micro-politics of specific cases 

served to frustrate criminal justice expansionism in the S FO's early years. 

THE PRESUMPTION AGAINST PROSECUTION: Rv DAVID MAYBEW 

AND OTHERS 

Introduction 

The case against Mayhew emerged from the DTI's investigation into the circumstances 

surrounding Guinness' take-over of Distillers in 1986. The take-over had been contested by 

Argyll, the owners of Safeways, and had been finely balanced right up until the closing day 

of the bid. The terms of each of the bids included a straightforward cash offer and a paper 

offer, but because the value of both Argyll's and Guinness' cash offers were less than the 

face value of their respective paper offers the success of either bid primarily depended on 

the value of the paper offers which were, in turn, dependent on the respective price of the 

offeror companies' shares. To make its offer more attractive Guinness had undertaken an 

illegal share support operation. This was done with the purpose (and effect) of inflating the 

price of Guinness shares; thereby increasing the value of its paper offer and therefore the 

likelihood of Distillers shareholders assenting their shares to the Guinness offer. 

In addition to orchestrating an artificial inflation of the Guinness share price, Guinness's 

advisers (namely, Morgan Grenfell and Cazcnoves) had also organised the purchase of 

Distillers shares by Guinness and its supporters. Under the circumstances, the Take-over 

Panel Code permitted up to 15 per cent of the offeree company to be purchased in this way 

(provided the purchases were disclosed). 

The case against Mayhew was essentially that he, together with Thomas Ward (an 

American lawyer and director of Guinness) and Roger Seelig (a director of Morgan 

Grenfell), had purchased a tranche of Distillers shares in violation of the Code (with the 

effect of depriving Distillers shareholders of certain rights under the Code). The shares had 

been previously held by a subsidiary of Mercury Warburg Investment Management 

(MWBO and had been released onto the market on an auction basis just two days before 

the bid. The bid was finely balanced at this stage and it was essential that Argyll were 



The Tide Turns: The Legal Retreat 163 

prevented from buying the shares. The problem for Guinness was that it had already 

reached its limit and could not fund the purchase of more Distillers shares. Moreover, no 
bona fide purchasers, let alone any who would assent their shares to the Guinness offer, 

could be found to purchase the tranche at the price demanded by MIWM. To circumvent 

this problem the defendants, according to the prosecution, simply ignored the terms of the 
Code. Thomas Ward arranged for the Switzerland based Bank Leu to purchase the tranche 

through one of its subsidiaries, Pipetec. Guinness was to fund the purchase and Mayhew, 

through Cazenove, was responsible for executing it. 

The case against Mayhew turned on whether he had been aware that the Pipetec transaction 

had been supported by Guinness. Tle circumstantial evidence strongly suggested that he 

knew that Pipetec: was just a front for Guinness. Werner Frey, a director of Bank Leu, for 

example, was also a director of Guinness. In addition to this, Mayhew was aware that 

Robert Flemming (Distillers' advisers) had made extensive enquiries to find a bona fide 

purchaser but failed. Moreover, at the price MWIM were asking, a purchaser would be 

buying shares at a very expensive price and certainly one that could be bettered once the bid 

had ended. The facts also suggested that Mayhew had gone ahead with the purchase withodt 
first waiting for confirmation from Ward that Pipetec were prepared, and had the funds, to 

buy the shares. In short, although no direct evidence existed to incriminate Mayhew, there 

was a case to answer based on circumstantial evidence. 

The Mayhew Papers and 1he Simmons and Simmons Memorandum 

The SFO abandoned its prosecution against David Mayhew on February 7th 1992. The 

case against him had originally been severed from the main trial (involving Saunders, 

Ronson, Llyons and Pames) on the order of the Guinness trial justice, Mr Justice Henry, 

and it was, it seems, always the SFO's intention to prosecute him. 

To uncover the origins of the SFO's decision to abandon its case against Mayhew, it is 

necessary to go back to 12th April 1991 and examine the contents of a letter that Simmons 

and Simmons (Mayhew's solicitors) had written to Barbara Mills (the then Director of the 

SFO), urging the SFO to discontinue proceedings against Mayhew (GU03/Cl, 1991). Apart 

from a suggestion that two witnesses from Bank Ixu, who the prosecution intended to call, 

could not be refied upon to give evidence which would accurately reflect their witness 
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statements, the letter contained little of which the SFO was not already aware, but instead 

concentrated primarily on what was called 'the timing point'. The relevance of Simmons 

and Simmons' comments on this issue is marginal to the events that followed, suffice to say 
that Gordon Dickinson, the SFO's Case Controller, later dismissed it as 'an attempt by 

them to re-write for us our case statement' (GU03/lC 1,199 1). TIle letter did, however, 

suggest that Mayhew had 'powerful answers' to some of the other parts of the prosecution's 

case which, predictably, caught the Guinness Case Team's attention. Dickinson and John 

Chadwick, the SFO's leading counsel on the case, were keen to encourage Mayhew's legal 

advisers to disclose as much of his case to the prosecution as possible and, as such, resolved 
to invite Simmons and Simmons to expand upon these 'powerful answers' in a written 

reply. Their efforts to this effect, however, were to have catastrophic consequences for the 

SFO's long-term aim of prosecuting Mayhew, exposing, in the process, a deep conflict 
between the SFO and its counsel. 

Mills duly despatched a reply to Simmons and Simmons, inviting them to release the 

evidence upon which their assertion was based (GU03/C2,199 1). This, she stressed, was 

essential if the SFO was even to begin to act on Simmons and Simmons request not to 

proceed. As Dickinson had explained in a memorandum to Mills, 'the ball remains firn-dy in 

their court to give us the evidence they say they have, if they wish us to rely on it' 

(GU03/IC 1,199 1). On I Ith July Dickinson wrote a memorandum to Mills explaining that 

the SFO's counsel had informed him (on the basis of counsel-to-counsel discussions) that 

she would soon be receiving a 'lengthy and comprehensive memorandum' from Simmons 

and Simmons which would set out 'all the new facts Mayhew claims to be able to draw to 

your attention and which he thinks you will have to take into account in reviewing the 

prosecuting decision in his case' (GU03/IC2,199 1). Simmons and Simmons, however, did 

nothing of the sort and instead wrote back to Mills confirming the terms governing the 

submission of 'counsel-to-counsel memoranda'; conditions, in other words, which the SFO 

would have to comply with if it wished to receive the new evidence that Simmons and 

Simmons claimed to have in its possession. The terms were onerous. Amongst other things 

Simmons and Simmons insisted that, if the prosecution were to continue, the SFO could not 

make any reference at trial to the existence of the memo, nor to the fact that any of the 

people who had given information as part of witness statements, or even notes of possible 

witnesses contained within the memo had done so in the form that was being proposed, and, 

finally, that any documentation accompanying the memo could not be relied upon as 
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evidence at the trial, butwould instead have to be proved in the normal way (GU03/C4, 
1991). The implications of accepting the memo on these terms was unclear to Dickinson at 
this stage, although following the receipt of Simmons and Simmons latest correspondence 
he wrote to Mills alerting her to the serious problems which would arise if the memo was 
accepted on the above terms (GU03/IC3,199 1). The salient points are listed below and are 
highly instructive in light of the events which were to follow. 

'Evidence is precisely that, and you cannot act on the basis of evidence you have seen and 
at the same time pretend (if you continue the proceedings) that you have not seen it. ' 

(GU03/IC3,1991) 

'It would not be proper to accept that a defendant had the right to influence or control the way in 

which the prosecution deals with its case, or the use it makes of evidence available to it. ' 

(GU03/IC3,1991) 

'Making the decision to prosecute (or not) is a public obligation which must be based on 

established evidence and information available to you and on which you can rely. This 

%vill not be the case if it is to be decided by a defendant that the information he is asking 

you to use will only be available to you if you agree in advance (and without seeing it) to 

use it in his favour. ' (GU03/IC3,199 1) 

'You have previously indicated to Simmons and Simmons that if the evidence which they 

think would influence the decision to prosecute, and which they wish you to take into 

account, they should reveal it. If there is a risk in that for the defendant, he can hardly 

expect to be given a blind indemnity which at the same time would bind you not to use 

potentially probative material. ' (GU03/IC3.199 1) 

Dickinson's concern was plain. If the prosecution were to accept the memorandum on the 

conditions that Simmons and Simmons had attached to it, the prosecution would be 

effectively aflowing the defence to usurp its role and dictate the management of the case. 

Mills, for her part, was not prepared to submit to the terms of the memorandum, but this 

was exactly what happened. On 19th August 199 1, Dickinson learrit to his surprise that 

counsel had not only approved a draft of the terms attached to the memorandum which had 

earlier been supplied to the SFO, but also a copy of the memorandum itself (GU03/IC4, 

199 1); notwithstanding that no instructions to that effect had been forthcoming from the 

SFO (GU03/C5,199 1; GU03/IC5,199 1). In a note to Mills the following day he explained: 
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'It now transpires that counsel have had a document which for the present Mayhew 

refuses to give to us, even though we had been at pains to refuse to have anything on a 

counsel-to-counscl basis. ' (GU03/IC4,199 1) 

On 4th September 1991, Gordon Dickinson, Detective Chief Superintendant Botwright, the 

senior police officer working on the case, and the SFO's counsel finally met to discuss the 

circumstances in which the SFO's counsel had received the Simmons and Simmons 

memorandum and how the prosecution should pow proceed (GU03/CC 1,199 1). Counsel, 

who had seen the memorandum, claimed that the prosecution was 'a proper case to 

abandon'. More importantly, however, since Nick Straus (Mayhew's counsel) was still not 

prepared to release the memorandum if it could be used at trial, the SFO's counsel insisted 

that the SFO, contrary to its instructions, would have to accept the attached conditions if 

they were to have material which the prosecution 'would not otherwise have the benefit of 
(GU03/CCI, 1991). 

Dickinson disagreed and replied that 'there was a flaw in the logic of all that' (GU03/CCI, ' 

199 1). He urged counsel to change its conciliatory position in relation to the Mayhew camp 

and tell them that 'there was no reason why we should agree to terms like this in order to get 
it, as it was for Mayhew to decide whether he wanted to reveal his hand or not' 
(GU03/CC 1,199 1). He added that: 

'... it had been made clear to Mayhew's solicitors that if they wanted the reconsideration 

they sought to be based on what they say is new material, they must give it to us. 

Alternatively they may not wish to do so, but ask us to reconsider on the basis of 

submissions relating to the present material. We were waiting for them to decide which it 

was to be, and it is a disturbing departure from that which is now presented. ' 

(GU03/CCI, 1991) 

Chadwick, however, felt professionally obliged to remain faidiffil to the understanding 
between counsel and Simmons and Simmons despite the fact that this meant he and the 

counsel were now acting in direct conflict with the SFO's explicit instructions and, as 
Dickinson had warned earlier, allowing the defence to dictate the management of the 

prosecution. 
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'... if the SFO now fail to proceed on the basis of having the memo, it will cause 

enormous surprise, and Simmons and Simmons will see it as a breach of the 

understanding which led them to hand over the memo. Counsel all feel bound by the 

terms of the letter. It was confirmed that it was intended that the approval of the letter by 

counsel was to be a firm comn-dtmcnt to it, and that the Mayhew camp thought that we 
were all committed to it, and that was the basis on which they had handed the memo to 
Miss Gloster. Therefore, if the Director did not wish to see the memo on these terms, it 

would be necessary for all counsel to be discharged from the case, and for the memo to be 
handed back by counsel to the Mayhew team. ' (GU03/CC 1,199 1) 

Thus, the SFO was now set against its own counsel, who astonishingly had aligned 
themselves with Mayhew's advisers, and whose conciliatory tactics both police and the 
SFO's staff were at pains to understand. As Detective Chief Superintendent Botwright 

observed, any evidence in Mayhew's possession which was helpful to his case would have 

been presented at his dismissal hearing which had failed on 28th April 1989 (GU03/IC6, 

199 1). Moreover, counsel had denied that the memo contained evidential material, a highly 

ambiguous claim given that Simmons and Simmons' correspondence had intimated 

throughout that it would contain new evidence, including documents, supportive of 
Mayhew's innocence. As Botwright observed: 

'The Simmons and Simmons letter .. implied there may be documents which the 

prosecution may seek to rely on, but this is incongruous with counsel's view that there is 

nothing in the memoranda of an evidential nature or to the benefit of the prosecution. I 

therefore failed to see the point of the letter' (GU03/IC6,1991) 

Counsel also assured the SFO that the memo contained nothing against Mayhew's interest, 

nor much else which was not either argument on the present evidence or assertion that he 

had further evidence at his disposal (GU03/CC 1,199 1). This, in effect, was a fiirther 

admission that there was little of evidential value in the memo and, as such, tended to 

undermine counsel's view that the prosecution should be terminated on the basis of the 

memorandum alone, given the significance that Dickinson had attached to evidence in his 

earlier memo to Mills. 
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Chadwick, once again emphasising his alignment with Mayhew, nevertheless continued to 

impress upon the prosecution that termination was the only conceivable course of action. He 

began by arguing that on this issue Mayhew and the SFO's interests were identical. As 

Dickinson later recorded, Chadwick explained to the conference that 'it was in our interests 

as well as Mayhew's that we should [see it]', since 'it was not in out interests to embark on 

a prosecution which will fail, and it would be a blinkered approach to stand on the prim 
facie test case' (GU03/CC 1,199 1). More significantly, counsel added that 'the case was 
becoming very stale, and the events were going to be six years old by the time Mayhew's 

case is heard' (GU03/CC 1,199 1). This argument is illuminating for two reasons. Not only 
does it reveal a resistance to prosecution independent of the Simmons and Simmons 

memorandum, but it also represents a recognition that delays primarily caused by the 

defence could be allowed to defeat the prosecution (see Levi, 1993: 94). As Botwright later 

argued: 

'There have been many factors which have caused delay in the Guinness trials but none 
have been the fault of the prosecution. I would suggest, however, that considerable delay 

was caused by Mayhew and his advisers in the manner in which they have conducted the 

defence. From his first appearance at court when he successftdly applied to his solicitors' 

rcf4sal to allow the interview of witnesses in their absence and severance of trial are 
illustrations of reasons for the delay, but the voluminous correspondence serves as the 

best record of an arrogant and difficult attitude displayed by Simmons and Simmons' 

(GU03/IC6,1991). 

Chadwick, meanwhile, realised that the issues at stake went beyond the simple legal 

considerations of prosecution and that to persuade the SFO of the merits of abandoning the 

case his argument would have to confront the extra-legal imperatives which, throughout, 

had driven the Guinness prosecutions: 

'The convictions in the first trial showed that we can prosecute high-profile City 

defendants to conviction. We hope to drive that point home lurther in the next trial. ' 

(SFO/CCI, 1991) 

The implication was plain. As far as Chadwick was concerned the SFO had done enough to 

demonstrate its capacity to meet the expectations which at once had accompanied and 

produced its creation. The first Guinness trial had produced four convictions. The second 
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trial against Seelig and Spens was imminent. And that since the case against Mayhew was 
weaker than the other Guinness trials and more difficult to present to ajury (GU03/CCI, 

199 1), the political logic which had driven the process now dictated its cessation. As 

Dickinson later recorded, Chadwick concluded: 

'Mayhew is a much more high-profile targct, who has his employers behind him. It 

would send thei&Tong message to the City if we pursued him and failed to get a 
conviction. ' (SFO/CCI, 1991) 

Chadwick's comments illustrate the absurý conclusion which followed from the logic of his 

reasoning, namely that a decision not to proceed as opposed to prosecution would be a far 

more effective strategy of demonstrating to the City that it was not beyond the reach of 

criminal prosecution. Dickinsonwas unimpressed and, had any other viable option been 

open to him, was still committed to proceeding without accepting the memorandum 
(GU03/CC 1,1991). T'his, however, would have served to defeat the very reason the SFO 

wished to proceed. As Barbara Mills explained to Stephen Wooler, the Legal Secretariat to 

the Law Officers: 

'This would mean losing prosecuting counsel, and instructing fresh counsel. It would 

create no doubt a storm of protest, and might invitejudicial review proceedings. It risks 

also the loss of counsel from the imminent trial. ' (GU03/C6,199 1) 

In short, procecdingwith a prosecution threatened to cause unacceptable delays to the 

Guinness prosecutions, jeopardising the second Guinness trial as well as the third. There 

was no other option but to accept the memorandum and abandon the prosecution. 

To summarise, even when a presumption in favour of prosecution seemed to characterise 

the SFO's organisational ethos, prosecution would not always be forthcoming. This, 

significantly, in the Mayhew case, was in spite of all the necessary judicial obstacles to 

prosecution having been cleared and, even more importantly, notwithstanding the presence 

of a localised pressure to prosecute. More generally, the threats to prosecution during the 

age of criminal justice expansionism were numerous and specific (see, for example, Levi, 

1993: 71). That is not to say, however, that the pressures frustrating prosecution were either 

universal to all criminal prosecutions or exclusive to the SFO's cases. A more accurate 
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interpretation is that the reasons behind frustrated prosecutions were at least exaggerated in, 

or more peculiar to, the SFO's cases. To this effect, it is improbable that Simmons and 
Simmons' (who were generously funded throughout by Cazenove) successfW attempt to 

obstruct and then finally control the management of the prosecution, which had the 

spectacular effect of driving a wedge between the SFO and its counsel, would have been 

reproduced in a conventional criminal prosecution. The great irony is that for conventional 

criminal defendants most defence solicitors, like Simmons and Simmons, tend to regard 
their clients as undeserving of trial, albeit for very different reasons (see McConville, 

Bridges, Pavlovic and Hodgson, 1994). , 

EXPANSIONISM IN DECLINE: THE LEGAL RETREAT 

As -we saw in the last chapter, the conclusion of the second Guinness and Blue Arrows trials 

marked a watershed in the history of the SFO, the beginning of the second crisis to beset 

serious fraud prosecution within a decade. This second crisis (which in a sense was simply a 

reaction to the excesses of the first) differed significantly from the first in terms of its 

observable impact on the infrastructure of serious fraud prosecution. The first crisis had 

produced the SFO, the second, on the other hand, had little observable effect on serious 
fraud prosecution. Although the extensive criticism of the SFO in the news media and the 

two Government led reviews which questioned its existence as a separate institution gave a 

sense of crisis, the SFO nevertheless survived in much the same form. Outwardly, as such, 
little had changed. In other words, if there was a crisis it did not seem to be serious. 

There is some merit in this interpretation. The second crisis did not strike at the heart of the 
Government's legitimacy as the first crisis had done. However, once we go beyond the mere 
form of serious fraud prosecution and explore what was happening within the SFO and the 
legal environment in which it operated a sense of crisis becomes more apparent. The 

infi-astructure put in place during the first crisis might have remained the same, but its 

purpose and priorities seemed to experience a marked change. 

To appreciate the contours of this change, a grasp of the elemental importance of the scope 

of criminal investigation and prosecution to these crises is essential. As we saw in Chapters 

II to V, the forces which drove the first crisis had produced an expansion in criminal justice 

intervention. Once these forces began to dissipate, however, and leave exposed the 
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contradictions inherent -., 6thin criminal justice expansionism, the second crisis began to 

unravel. As we saw in the last chapter, its major effect was to reverse the most profound 

consequence of the first crisis. 'nut is to say, it facilitated the abandonment of 

expansionism by realising the imposition of limits on the type of cases which would, in 

future, be prosecuted. Criminal justice expansionism, in other words, had at once been a 

product of the first crisis and a cause of the second, but also a force of its own demise. 

The demýise of criminal justice expansionism at once produced and involved two major 

changes to the SFO's operation: one ideol9gical, the other technical. To the former effect, 

the SFO's survival as an independent organisation during the early 1990s, if not dependent 

upon a reinvention of its public image (see Chapter VI), did eventually coincide with a 

change in its presentation to the public. No longer did it promote itself as the police force of 

the City of London, but rather the guardian of small investors who had placed their money 

with equally small investment firms (Atkinson, 1997). The SFO, having once been accused 

of 'thinking too big, was now humbled into 'thinking small'. 

To the latter effect, this shift in the SFO's presentation coincided with (but was not the 

cause of) a series of related changes to its organisational ethos, its operational priorities and 

the legal environment in which it functioned. These changes converged on the event, serving 

at once to represent and impose a retreat from criminal justice expansionism. 'o As we saw 

in the last chapter this, first and foremost, involved a more structured approach to co- 

ordinating the division between regulatory action and criminal prosecution, but this was not 

the only dimension of the retreat, for the SFO also seemed to adopt a more measured and 

circumspect approach to prosecution (see Gooda Walker below) and, perhaps more 

significantly, found itself faced with a far more hostile legal environment which, in some 
instances, served to impose fundamental constraints on how it prosecuted cases (see Levitt 

below). 

The following discussion aims to illustrate some of these trends. It begins with a short 

examination of the SFO's investigation into the Lloyd's managing agent, Gooda Walker 

Linitited. This is followed with an explanation of the prosecution of Roger Levitt, an account 

of the SFO's refusal to accept the 'mis-selling' of pensions scandal for investigation and 

finally a brief analysis of the De Spretter Futures case. 
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A CAUTIONARY TALE: THE GOODA WALKER CASE 

As we saw earlier the SFO's prosecution (but not the prosecution itself) of Marcus Deller 

and the other defendants in the DPR Futures case seemed rash and ill-considered. This 

unplanned, but confident approach to prosecution provides a distinctive contrast to the 

Gooda Walker case. Since with Gooda Walker, caution, deliberation and circumspection 

rather than confidence, poor preparation and insouciance characterised the SFO's 

management of the case. This was true from the outset. When the case was referred to the 

SFO it chose to register the case for extended vetting, rather than accept it for investigation. 

As an operational measure to establish whether the evidence supported the commission of 

any substantive criminal offences, the tactic was prudent and justified on the basis of the 

available evidence. It not only gave the SFO the opportunity to explore what information 

was available, but also to scrutinise and authenticate the information already in its 

possession. What is significant, however, is the use of the procedure itself. Caseswere 

rarely placed in extended vetting (even where the papers delivered to the SFO on referral 

failed to demonstrate the commission of any substantive criminal offences - see De Sprette; 

Futures below), and none had been placed in vating for as long the Gooda Walker case 

which was finally accepted for investigation four months after its initial referral to the SFO. 

Moreover, when the decision was finally taken to formally investigate, it was not taken on 

the merits of the case alone, but rather after a full account had been taken of the political as 

well as the operational ramifications involved in proceeding with the case. The SFO, in 

shorý %vas not prepared to conunit itself to an investigation without first assessing the effect 

it would have on its public image and also its relations with some of the other regulatory 

institutions. Similarly, once the case was accepted for investigation, a deliberate decision 

was taken to narrow the investigation. The decision was taken, in part, on the basis of a 

considered view of the evidence for the purpose of enhancing the SFO's chances of securing 

a conviction if the case came to trial. What was significant, however, was that it was also 

taken with a view to managing any criticism which might follow from taking the case 

ftirther by closing off other lines of inquiry which might compromise the SFO's qualified 

support from Lloyd's and the news media. 

These features of the SFO's management of the case in themselves suggest an 

organisational ethos vAth distinctive differences from the one that characterised the SFO's 
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operation in the late 1980s and early 1990s. An ethos in which the SFO, conscious of its 

own vulnerability, had finally become sensitive to the changing political landscape of 

commercial fraud prosecution, adapting its operation to a climate in which intolerance of 
inaction had been replaced by an intolerance of failed, expensive and economically 
damaging prosecutions. What is even more striking, however, is that the SFO took such a 

circumspect approach in the face of considerable pressure to prosecute. Not only were the 

DTI and, initial-ly at least, Lloyd's itself encouraging of a prosecution but, more 

significantly, a prosecution was, for a time at least, of immense importance to the Lloyd's 

market - an institution of central importance to the City of London as a leading financial 

centre. To understand why, it is necessary to examine the financial crisis which hit Lloyd's 

in the late 1980s and the early 1990s, and the strategy which it embarked upon to manage 

the crisis. 

The Crisis at Lloyd's 

Until 1988, Lloyd's had enjoyed an unbroken run of profits for twenty years (Parker-Jervis, 

1992). According to a study by the stock-brokers, Hoare Govett, which compared the - 

performance of the market with the corporate sector, Lloyd's profits were significantly 

higher than those generated in the insurance industry as a whole (Buckingham, 1992b), a 

feature which, in partý explained Lloyd's attraction as an investment for the wealthy middle 

classes. " The f. 649 million profit posted in 1986, however, the largest ever for any single 

year, (Springett, 1993b),, was to presage an almost immediate reversal in its fortunes. A 

record loss of 0 10 million in 1988 signalled what was to follow (Parker-Jervis, 1992; 

Springett, 1993b), but the full scale of Lloyd's financial crisis was not to become fully 

apparent until the early 1990s because of the market's practice of reporting its results three 

years m arrears. 

The depth of its crisis was truly startling. From 1992 to 1994, Lloyd's reported losses of 

L2.06 billion, 12.91 billion 12 and 12.05 billion for the years between 1989 and 1991 

(Springett, 1993e; Lapper, 1994c); bringing its cumulative losses for the period to over V 

billion. The scale of its losses, unprecedented in its three hundred year history, was reflected 

in its effect. It produced a mass of legal actions from aggrieved names and was large 

enough not only to force profound changes on the market - far more radical than the Lloyd's 
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Act of 1982 (see Clarke, 1986: 52-89 and Levi, 1987: 87-88) - but also to threaten its 

global solvency, and therefore its existence. 

Lloyd's response to Me Crisis 

Lloyd's response to its financial crisis took two forms. The first, a cathartic exercise, 
involved a series of investigations into the causes, nature and pattern of the losses which it 

had suffered. The most wide-ranging of these was Peter Walker's general inquiry into the 

pattern of losses at Lloyd's (see below), but it also comprised a succession of more 
localised investigations (one of which led to Gooda Walker's referral to the SFO) into the 

syndicates that had suffered the greatest losses. The second limb of Lloyd's response to the 

crisis was more forward looking and involved a series of general reviews to its regulation 

and its method of business, aimed at devising a coherent strategy which would enable it to 

trade out of its problems. 

Since there was no grand design to Lloyd's response to its crisis, there is a temptation to 

regard the succession of reviews and investigations which comprised this response as an ad 
hoc, dislocated series of measures. To understand the significance of the Gooda Walker 

case to the following discussion, however, it is important to resist this interpretation. 

Although there was no over-arching programme to its response, there was a common 

agenda. The reviews and investigations were, in other words, aimed at producing a similar 

effect: namely to manage the crisis, to neutralise the widespread criticism of the market and, 

more importantly, to secure its existence. To this effect, the maintenance of confidence 

among those who insured risk within the market and those who provided its capital base 

was of prime importance. This involved demonstrating that losses on the scale of the late 

1980s and 1990s would never be repeated. To demonstrate, in other words, that its losses 

were not attributable to the intrinsic nature of the market, but rather to the peculiar 

circumstances of the 1980s. An objective to which Lloyd's response was ideally suited since 
it involved isolating the principal causes of loss as aberrations from conventional market 

practice and showing that the reformed Lloyd's was structured to resist a repetition of these 

aberrations. 

Regulatory Re-Organisation and Corporate Capital 
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The first observable sign of change to the regulation of Lloyd's was David Rowland's (the 

then chair of Britain's largest broker, Segdwick), wide-ranging report produced at the 
beginning of 1992. Regulation had long been a contentious issue at Lloyd's (Clarke, 1986: 

52-89); its structure having been revised as recently as 1982 in the Lloyd's Act. This served 
to confirm the Ruling Council's status as the regulatory authority for the market but, in 

doing so, fused the regulation of Lloyd's with its commercial function, since the Council 

was also responsible for running the market and devising its strategy. Rowland 

recommended. separating the two functions with the creation of a more independent 

regulatory r6gime alongside a market board. The Council initially rejected the proposal, but 

it was forced to reconsider after a public rebuke from the leading names' body, the 
Association of Lloyd's Names (Parker-Jervis, 1992). A working party was duly 

commissioned to re-exan-ýine the proposal, although Rowland's recommendation was only 
implemented as part of a series of measures in a business plan published some months later 

(see below). 

Rowland's subsequent appointment as the chair of Lloyd's, together with Peter Middleton 

(former head of the travel group, Thomas Cook) as chief executive served to fiii-ther 

accelerate the process of change. The two began with a business plan - the first in Lloyd's 

history and generally regarded as 'a blueprint for Lloyd's survival' (Springett, 1993b) - 

which was published in April 1993. Amongst other things, the plan set financial targets, 

proposed that cash calls on names for 1990 be minimised and delayed, set out measures to 
improve the standards of professionalism in the market, and recommended cuts in staff and 

a reorganisation in the commercial management of Lloyd's. Several recommendations, 
however, were especially significant to Lloyd's survival; namely its plans to isolate the 
billions of dollars of old liabilities from US asbestosis and pollution claims, a declaration of 
its conunitment to pursuing a negotiated solution to the outstanding legal disputes between 

names' representatives and managing agents (see below) and, most importantly of all, its 

proposal to allow corporate capital to enter the market on the basis of limited liability 

(Springett, 1993a; Lapper, 1993a). 

The Pattern and Nature ofLoss, Investigations and Disciplinary Action 
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The second limb of Lloyd's response to its historic losses was to organise a series of 
investigations into the management of those syndicates which had suffered substantial 
losses. These were to perform an important role in the management of the crisis, 

complementing the policy changes that Lloyd's management was attempting to drive 

through. Although many names had suffered loss (in 1989, for example, three out four had 
lost more than 5 per cent) - some syndicates had remained profitable throughout the crisis 
years. In fact, 146 of the 390 active syndicates produced a profit after personal expenses. 
The pattern which gradually emerged during the early 1990s was that a substantial amount 
of losses were concentrated in a relativcly. small number of syndicates. Thirty per cent of 
losses in 1989, for instance, fell on just five of the four hundred and eighty seven syndicates 
(Parker-Jervis, 1992). The most badly effected syndicates and managing agents were those 

that had become deeply involved in the London Excess of Loss Market. " Two managing 

agents, Gooda Walker and Feltrim, both of which had taken on substantial excess of loss 

risk, represented 37 per cent of the losses (Parker-Jervis, 1992). Gooda Walker alone 

represented about a seventh of the total losses between 1988 and 1991 (Lapper, 1994b). 

Thus, investigations into specific syndicates and managing agents which might unearth 

mismanagement, misconduct, or even dishonesty, would have the effect of localising 

Lloyd's crisis; serving to isolate as aberrant those syndicates and managing agents which 
had made such a substantial contribution to Lloyd's losses. 

The process of distinguishing the 'good' from the 'bad' was, in several respects, of crucial 
importance to the viability of Lloyd's plans to attract corporate capital, a pre-condition of 
its fiiture existence. The financial crisis had produced a mass exodus of names from the 

market - 2,070 in 1992 (Scott, 1993) - with none signing up to replace them (GWRO INN 1, 

1993). This had the effect of reducing Lloyd's capital base to the extent that there was a 
danger of the capital available to the market declining beyond the critical capacity necessary 
to compete in international commercial insurance and reinsurance markets (Lapper, 1993a). 
Lloyd's capacity of LIO. 6 billion in 1990, for instance, had shrunk to L8.75 billion in 1992, 

with some insiders, in 1993, warning that it might fall to as little as E6 billion in 1994 

(Springett, 1993d). Corporate capital was the only means of making good the short-fafl. 

Even as late as June 1993, however, there was still speculation that the planned introduction 

of corporate capital might fail. Although, according to some civil servants at the DTI, 

Lloyd's brokers had a 'vested interest in Lloyd's survival' which would lead them to 
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establish 'corporate vehicles to introduce extra capacity', the threat of a chronic loss in 

confidence was still considered to overshadow the market (GWROI/VN 1,1993). If the 

Council were unable to deliver any of the main planks of its business plan (especially the 

ring-fencing of US asbestosis and pollution claims and the improvement in the standards of 

professionalism within the market) or if the 'errors and omission' disputes were to continue, 
it was feared that companies might decided that investing in Lloyd's was simply too great a 

risk (GVrRO I/VN 1,1993). As Roman Cizdyn, an analyst from Smith New Court asked: 
'How much corporate capital will be attracted? Rates are going up, but it is not clear how 

much business there is' (cited in Crowe, 1993). Despite Rowland's insistence that 

companies from both sides of the Atlantic were queuing up to join the market, according to 

a report in The Guardian, some 'insiders' at Lloyd's were nevertheless sceptical that 

institutions would invest in Lloyd's since the end-of-year deadline for a decision was too 

short to assess an uncertain and highly risky investment (Springett, 1993d). 

Much of the news media's analysis of Lloyd's losses had tended to adopt Lloyd's favoured 

explanation and locate them outside the market (see, for example Laurance and 
Buckingham, 1992, Springett, 1993b) in a succession of natural and corporate catastrophes 

around the world which forced it to make provisions for a deluge of future claims'" and 

pollution and asbestosis claims relating to policies -written many years earlierwhich served 
to produce substantial claims on Lloyd's. Although these were the immediate cause of 
Lloyd's troubles, the explanation tends to ignore the important contribution of Lloyd's 

itself. According to civil servants within the DTI responsible for overseeing the market, a 
deliberate policy of over-expansion pursued within Lloyd's during the 1980s aimed at 
increasing its capacity to neutralisc the 'long tail risks' posed, amongst other things, by 

pollution and asbestos claims in the United States, which Lloyd's were well aware would 
'come home to roost', served to significantly aggravate the consequences of the natural and 

corporate disasters (GWRO I /VN 1,1993). It increased the amount of capital in the market, 
leading to a disastrous increase in competition (Lapper, 1993a). 

Names, on the other hand, were tending to locate Lloyd's crisis in widespread negligence, 

misconduct and even fraud in the market, aggravated by a lack of regulation. 'Mese were 

repeatedly recorded in the news media. A report in The Observer, for instance, recorded 
how names were 'speaking darkly of fraud', and quoted one name as saying: 'When I 

joined, the byword wasfidentia. Someone put an V in the middle and now it'sfiddlentia' 
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(Parker-Jervis, 1992). Similarly, the chair of the Supergroup, a co-ordinating committee for 

some 30 action groups, said of the business plan: 'We welcome the report. It is a frank 

admission by Lloyd's that its problems have been of its own making because there has been 

no proper regulation' (Springett, 1993a). These criticisms, as much as the legal actions 
taken by Lloyd's names, had to be managed as part of Lloyd's plan of survival. As David 

Coleridge, the chair of Lloyd's until 1993 said at the 1992 Annual General Meeting: 

'I detect an increasing concern that the activities of a much-Publicised minority can 
weaken everyone's sympathy for them and harm the reputation of us all, on which our 
future depends. ' (David Coleridge cited in Par'kcr-Jcrvis, 1992) 

Names had to be pacified and kept on as names notwithstanding the planned introduction of 
corporate capital. As Rowland remarked at the market's June 1993 annual general meeting 
in an attack on those members who were ready to 'put out the lights in Lime Street and walk 
away from the problem': 

'It would mean greater suffering for the membership of this society and consequences far 

beyond the membership. Tens of thousands ofjobs lost; the end of London as the 
international insurance ccntrc and a further illustration to the world of the terminal 
decline of Britain as a great trading nation. ' (Rowland cited in Springctt, 1993c) 

Confidence Nvas therefore crucial to Lloyd's survival. To maintain confidence Lloyd's had 

to demonstrate a number of things. It had to show that it was making progress with an out- 

of-court settlement with Lloyd's names. It had to show that, as far as was possible, old 

claims from asbestosis and pollution would be isolated. Most important of all however, was 

the introduction of the business plan, in respect of which the support of names would be 

central. 

A general inquiry under the direction of David Walker, " which had been established as a 
direct response to the serious allegations made by Lloyd's names, had already found that 

professional members on a number of Lloyd's syndicates had not siphoned off the best risks 
for themselves and that business had not been 'churned' to generate commissions and fees 

for brokers and underwriters at the expense of syndicate names in the LMX spiral 
(Buckingham, 1992a). No one at Lloyd's had yet been accused of dishonesty. To optimise 
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the likelihood of narnes agreeing to the business plan the discrete investigations at Lloyd's 
had to be seen to be as thorough and severe as possible. As a senior lawyer at the SFO later 

remarked: 

'Civil proceedings will hit the E&0 insurers (much of the cover placed spirally with the 

very names who arc suing); whereas a criminal investigation and trial is viewed as 

merited 'punishment' for the agents who are thought to have cynically disregarded 

names' interests and lined their own pockets. ' (GWROI/IC3,1993) 

The Investigation into Gooda Walker 

Gooda Walker came under close scrutiny and was subjected to a series of investigations. 

The first of these, a Lloyd's inspection into Gooda Walker, was soon followed by Derek 

Walker's resignation as an underwriter and chair of Gooda Walker Ltd., the managing 

agents of several syndicates. On 4th October 199 1, a winding up resolution was passed on 
Gooda Walker and its two members agents were put into liquidation. A week later, on 10th 

October 199 1, the Council of Lloyd's appointed Gooda Walker Run-Off Ltd. (G. W. Run-. 

Off) to take over Gooda Walker's management of the syndicates. Soon after its 

appointment, G. W. Run-Off became concerned about certain 'time and distance' 

reinsurance policies purchased for Gooda Walker syndicates and therefore, on 31 st 
December 199 1, instructed Ken Randall, a former head of regulation at Lloyd's, and later 

of Randall Insurance Services Limited (Randall Insurance), to undertake a thorough 
investigation of how the syndicates had been managed (GWRO I/C 1,1993). 

Tbis, in the first instance, produced a formal disciplinary complaint to Lloyd's which duly 

instructed its Solicitors Office to launch a formal investigation into the operation of Gooda 

Walker. Meanwhile, the losses at Lloyd's, and Gooda Walker in particular, were beginning 

to unwind. A 164 per cent loss on one of Gooda Walker's syndicates (number 164) 

triggered the establishment of a Loss Review Panel, set up by the Council and led by Kieran 

Poynter of Price Waterhouse, to report on the circumstances leading to the losses. This 

culminated in report by the accountants Price Waterhouse on 29th September 1992 which 

blamed Gooda Walker underwriters for not appreciating the exposures under the LMX 

spiral, for under-reinsuring and under-reserving and for failing to warn names of actual 

losses and the true state of the syndicates financial position. 
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G. W. Run-Off finally received a detailed report from Randall Insurance in early 1993. It 

findings, in conjunction with the scale of the losses suffered by Gooda Walker names and 
'the public interest in the proper operation of the syndicates' prompted G. W. Run-Off to 

refer the case to the SFO (GWROI/C 1,1993, GWROI/IC2,1993). Randall's report was 

scathing of Gooda Walker's management, alleging that many names (the membership of one 

of Gooda, Walker's syndicate, 290, grew tenfold in the 1980s) had been attracted to its 

syndicate by illusory profit figures that were artificially inflated by the use of time and 
distance policies. 'Mese policies are used widely by long-tail syndicates as a means of 
discounting their reserves against future cl aims. The policy-holder pays a premium which is 

invested by the reinsurer. The proceeds are repaid at an agreed future date to meet claims as 

they arise. In effect, it is away of spreading projected losses over many years as an 

alternative to discounting reserves. However, according to Randall, the time and distance 

policies purchased by Gooda Walker via Pinnacle, a Bermuda-based reinsurer, were used to 

inflate the profits of the Gooda syndicates. The report stated that: 'Virtually all of Syndicate 

164's profits for the 1980,1983 and 1984 years of account resulted from the benefit taken 

from T&D policies. ' Similarly it revealed that 'all of Syndicate 290's profits for the 198 h, 

1983 1985 and 1987 years of account' were a result of manipulation. And finally, Randall 

argued that a loss of 15 per cent of premium income on syndicate 290 was transformed into 

a profit of 38 per cent by the use of time and distance policies. 

Ilus, on 14th April 1993, nearly two years after Lloyd's had first begun to investigate 

Gooda, Walker, the case was finally referred to the SFO. However, rather than immediately 

accepting it for investigation, the SFO merely registered the case for extended vetting on 

20th April 1993; a status which permitted the SFO to continue examining the case without 
formally accepting it for investigation. This was to last until 13th July 1993 when the SFO 

finally accepted the case for investigation. 

Ilere was no obvious or immediate political reason restraining the SFO from formally 

accepting the case for investigation, since Lloyd's senior management had been in constant 

contact with Randall throughout the duration of his investigation and had also given G. W. 

Run-Off's referral its seal of approval (GWROI/IC2,1993; see Biddencare above). In fact, 

Lloyd's approval of the SFO's involvement and its subsequent gentle encouragement to the 
Office (in the form of unsolicited offers of advice and assistance) may, to some extent, 
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explain the SFO's decision to use the rare procedure of extending vetting. Since, as there 

were few staff at the SFO, *vith sufficient knowledge to fiilly understand the obscure detail 

of Randall's substantial report, the conventional vetting mechanisms within the SFO were 
not adequately equipped to specify the commission of any substantive criminal offences 
(GWROI/ICI, 1993; GWROI/IC2,1993; GWROI/VN2,1993). 

The SFO and the DTI, it seems, were also under a general pressure to show that action was 
being taken in respect of Lloyd's and to assist the Government in its bid to ward of the 
growing controversy surrounding the management of Lloyd's. The note of a meeting 
between staff from the DTI responsible for overseeing Lloyd's and the Gooda, Walker case 

tearn at the S FO on I Oth June 1993, for instance, recorded that: 

'Disqualification proceedings based on cash insolvency only (no funny business) might 
be a handy public relations move to show something is being done, even though we 

agreed that Gooda and Walker have nothing to lose by disqualification, as both are 

retired and/or in hardship' (GWRO INN 1.1993). 

And later that: 

'Richard Hobbs' [responsible for advising ministers on Lloyd's generally and its global 
insolvency] view is that an investigation into Lloyd's now would buy political time' 

(GWROI/VNI, 1993). 

The DTI 'was generally encouraging' of a full SFO investigation into the case, urging them 

to suspend their normal time limit for criminal offences, because of the 'long-tail' risks 
involved and the three year accounting period practised at Lloyd's (GVrRO INN 1,1993). 

The SFO for its part, however, were cautious, fully aware that it alone would bear any 

criticism if the case was not prosecuted through to conviction. As Tricia Howse wrote: 

'If the SFO were minded to initiate a wide-ranging investigation it would seem the DTT 

would be delighted, but if we failed to choose specific and prosecutable issues we would 

of course be on our own. ' (GWRO INN 1,1993) 
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A ftirther more powerful, if less immediate, pressure was the solvency of Lloyd's itself. At 

the time of the case's referral to the DTI, Richard Hobbs was in the process of writing a 
'what if paper for ministers. Lloyd's worst results . vere yet to be reported. No new names 
had been recruited and, as such, it was crucial for Lloyd's to attract corporate investors. 

This was by no means a certainty. Although brokers had a 'vested interest in Lloyd's 

survival and will set up corporate vehicles to introduce extra capacity', there was still a 
danger of a chronic loss in confidence. If the Council were unable to deliver any of the main 

planks of its business plan, or if the E&0 disputes were to continue, investors might avoid 

placing money with Lloyd's (GWRO I /VN 1,1993). Moreover, Lloyd's was coming under 

pressure from investors in the United States, who were encouraging the Securities and 
Exchange Commission to consider whether Lloyd's were marketing securities illegally. 

Given that the DTI, although 'impressed' with Rowland and Middleton, had accepted that 

the previous chair and chief executives were 'crooks', the state and the DTI faced an 

upwards struggle (GWROI/VNI, 1993) 

Two months after the case's referral, the case team had identified two possible avenues for 

investigation - general complaints from names that either Gooda Walker's accounts or its - 

advertisements relating to the nature of the risks involved in its syndicates had misled them, 

and the probity of the commutations - but even these did not promise to support any 
'suspected' crin-dnal offences. However, as Tricia Howse, an Assistant Director of the SFO 

and Case Controller on the Gooda Walker case, %,, Tote, in respect to the series of allegations 
from names that Gooda Walker had misled them: 

'I honestly cannot see yet what offences we can suggest are worth SFO investigating 

here. A lot of the complaints are very old, general or at worst anecdotal' (GWRO INN2, 

1993). 

This was not to deny, however, that more specific and less ambiguous complaints would 

later surface. On 3 Ist August 1993, for instance, just over two months later, Christopher 

Rawson, a former Member of the Court of Common Council and an Alderman of the City 

of London, gave a statement to the police which was damning of Anthony Gooda's conduct. 

Rawson, an underwriting member of a number of syndicates, had originally been a member 

of the Leslie and Godwin Syndicate but, after growing dissatisfied with his syndicates' 

performance, decided to follow up Anthony Gooda's approach to join his group of 
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syndicates (164,290,295,296,298 and 299). Rawson's belief that the Gooda's syndicates 

would perform better -%vas based on their recent history of successful results coupled with a 

clear indication from Gooda Walker's prospectus' of future profitable results and, in the 

short term at least, his optimism was warranted. Three profitable years followed, but in 

1988 Gooda Walker's results showed a huge loss and in 199 1, as a consequence, he was 

called upon to pay f 15 6,732. On 17th July 199 1, he met with Gooda whereupon he claimed 

to have been told that he had 'done the correct thing increasing his underwriting for 1990 

and 199 1, and that he was certain to get his losses back'. Moreover, he claimed to have 

received a simi-lar assurance at a gathering of Gooda Walker names on the 25th July 1991. 

As a direct of these assurances, Rawson stated that he 'made arrangements to carry on as a 

member of Lloyds"; forwarding 1172,327 to cover his solvency. To this E12,300 was 
deducted from his 1987 accrued profits in June 1990 to pay Syndicate 298, the first 1988 

cash call, making a total of ; E195,627 paid to Gooda Walker. Within seven weeks Gooda 

Walker had gone into voluntary liquidation. Rawson concluded from this sequence of events 

that Gooda 'must have known this was about to happen when at the aforesaid meeting he 

informed the gathering that the worst was over and the losses would not continue for the 

year 1989' and that 'he only made those claims in order that names would continue to 

underwrite in his syndicates therefore paying for the losses he knew were coming. ' Rawson 

added that Gooda Walker's management 'were aware of the imminent losses for a 

considerable period'of time and had massaged their accounts and results to show profits 

over several years, thereby using these false results as a means of inducing people to join 

their syndicates' and also 'to obtain their profit commission even though the group was 

actually running at a loss' (GWRO I/SW 1,1993). 

A similar picture was beginning to emerge in respect of the commutations. One of the 

possible lines of investigation, for instance, concerned the possible misuse of cash calls on 

names made on account of Hurricane Hugo. The money had been used to pay for the 

reinstatement premium for the commuted policies: the question was whether this was 

proper. To this cffect, one of the police officers working on the case was able to establish 

that the use of the money was, according to Tricia Howse at least, 'probably' legitimate, 

since the money from the commutations had been used to reduce an overdraft which had 

itself been run up to pay the claims on Hurricane Hugo. In short, the commutations had 

been used to bridge the gap between the cash call and the names' reduction of the overdraft 

(GWROI/VN2,1993). 
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One of the reasons for the lack of genuine leads may have been the SFO's reliance on the 

earlier Lloyd's and Randall Insurance investigations for information, which were themselves 

highly selective. Bob Hewes, Deputy Chief Executive at Lloyd's told John Knox, Deputy 

Director of the SFO, for instance, that Lloyd's had concentrated on the commuted time and 
distance policies 'because of the recent occurrence of them and because they contained 

clearer indications of deceptions of auditors' (GWROI/IC2,1991). 

The question eventually arose whether to accept the case for investigation. The scope of any 

potential investigation was crucial to the decision. In a report to the Director Tricia Howse, 

the case controller, recommended that the SFO delay its decision to accept the Gooda 

Walker case for investigation. Tbis, she stated, was the best course of action since there was 

yet no clear evidence of a criminal offence and because if a formal investigation were 

undertaken it might create an unrealistic expectation that the SFO would uncover everything 

that had gone wrong at Lloyd's. 

'This would be a high profile. complicated investigation which would raise expectations 

of a 'complete clean-out' of what many names perceive to be the Lloyd's can of worms. 
Names expect us to find and recover the almost mythical 'pots of gold' which agents are 
thought to have salted away abroad. All this is frankly a terrifying prospect and we must 
be careful not to raise impractical expectations of a wide ranging investigation. ' 

(GWROI/IC3,1993) 

This was not the only issue which bore upon the decision to investigate. Civil plaintiffs had 

become aware that an investigation would delay civil proceedings. The SFO were concerned 

that this -would make civil litigants reluctant to co-operate with an SFO investigation, 

especially when they realised that 'any provable fraud on part of Gooda, Walker directors 

may invalidate the E&0 insurance which could be expected to provide most of the funds 

to satisfy civil claims' (GWRO I /IC3,1993). In addition, the SFO was beginning to 

acknowledge that an investigation would neither benefit the Office or the Lloyd's market. In 

the first instance, Lloyd's commitment to an investigation had appeared to lessen, having 

expressed concern that a wide-ranging and publicised investigation would probably force 

witnesses in its own investigations to 'become less co-operative' (GWROI/IC3,1993). 

Lloyd's shift in position had anticipated events elsewhere which reduced the need for a 
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criminal prosecution. Lloyd's names were soon to vote decisively in favour of the planned 
introduction of corporate capital. It also coincided with a realisation that the necessary 

amount of corporate capital would join the market - banks, securities and brokers houses 

were queuing up to establish investment trusts to invest in Lloyd's. As Paul Archard of the 
Murray Lawrence agency later revealed in a Financial Times article on 22nd October 1993: 
"Ibere is now a large excess of supply of capital over demand' (Archard cited in Lapper, 
1993a). Tbis, according to Ken Carter, the chief executive of broker Lloyds Tbompson, had 

the effect of boosting the confidence of names and slowing down the rate of resignations 
from the market (cited in Scott, 1993). M9reover, an increase in average commitments by 

individual names reflected in part the relaxation of solvency requirements and helped offset 

a decline in the number of names from 19,537 in 1993 to 18,022 in 1994 (Lapper, 1994a). 

Lloyd's therefore had sufficient capital to continue trading. 

As Lloyd's seemed to become less committed to an SFO investigation, the SFO began to 

realise that an investigation would not only serve to alienate Lloyd's even further, but also 
damage Lloyd's reputation. Tricia Howse noted, for instance, that: 'An in-depth SFO 

investigation may well highlight failures in Lloyd's self-rcgulatory controls' (GWROI/IC3, * 

1993). More significant however, was the danger that a criminal investigation would 

uncover the suspected commission of offences beyond Gooda Walker. As Howse observed: 
'We cannot exclude the possibility thg as with so many other SFO cases, we will start 
looking at one apparently discrete area and end somewhere quite different' (GWRO I /IC3, 

1993). 

These issues were crucial to the decision to investigate. On the day the case was formally 

accepted for investigation a meeting between the Director and the Gooda Walker case team 

was convened. The Director expressed the view that 'the SFO [had] a responsibility not 

only to prosecute but to investigate cases which appear[ed] to indicate criminal activities'. 
He considered that it would be 'irresponsible at a vetting stage of a case to make a strategic 
decision not to undertake an investigation because it was thought unlikely to result in a 

prosecution, successful or otherwise. ' The purpose of an investigation, he added, was to 

'discover what criminal conduct had occurred' and that this was 'not a case where at the 

vetting stage criminal conduct could be ruled out altogether' (GWROI/VN3,1993). 

However, the Director recognised the issues which Howse had identified as being relevant to 

the SFO's and Lloyd's reputation in accepting a case for investigation. He therefore 
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stressed that the investigation should concentrate on the false accounting relating to the 

commutation of four policies and the deception of the auditors and that 'any announcement 

of an investigation should state its limitation' (GWROI/VN3,1993). 

These limitations on the investigation proved to be decisive in bringing the investigation to 

close. The SFO's commitment to the investigation was questionable. A 'short, sharp 
investigation' had been proposed but the evidence relating to the commutations, which had 

been 'the most self contained area for investigation', had from the outset been recognised as 

equivocal. There was doubt whether the p9licies were 'false in a material particular' and 

therefore would support a charge of false accounting under section 17 of the Tbeft Act 1968 

(GWROUIC3,1993). Other leads had not been subjected to sustained investigation. 

Significantly, no counsel were instructed (GWRO INN3,1993). 

On 17th March 1994, the SFO was already preparing to discontinue its investigation into 

Gooda Walker, having concluded that 'the subject of the commutations would be more 

appropriate for disciplinary than criminal proceedings' (GWRO UFN 1,1994). Tbus, there 

was no admission of insufficient evidence to proceed with a criminal prosecution nor was ii 

the case that the impending disciplinary charges against Derek Walker failed to approximate 

with any substantive criminal offences. To this effect, Walker was proceeded against for 

having misled Gooda Walker's auditors, and for having fail to disclose commutations and 

replacement arrangements in his underwriters report for syndicate 290 and for signing off 

the underwriting balance sheet for 1990 and adopting Note 4 to the syndicate accounts 

which were thus false, misleading or deceptive in a material particular (GWROI/FNI, 

1994). 

The limited scope of the investigation had proved a success. The SFO were able to 

undertake an investigation without unduly undermining Lloyd's reputation but still 

demonstrate that it had acted in response to a legitimate request for investigation. The terms 

of the investigation and the SFO's caution throughout meant when the investigation was 

finally terminated, but the criticism it received in the news media was mild in comparison to 

what had been originally feared. Although, in addition to granting the chair of the Gooda 

Walker Action Group"' the opportunity to claim that there had been a 'cover up at Gooda 

Walker' (Jack, 1994), the decision did, in some instances, provide a platform upon which 

the SFO's past failures could be rehearsed (Springett, 1994), there was no immediate 
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criticism of the SFO, only that the decision 'may lead to further criticism of the SFO' 

(Springett, 1994). 

DEFEATED BY TBE PROCESS: ME ROGER LEVrI7 CASE 

The case against Roger Levitt and his co-defendants, Mark Reed, Robert Price and Alan 

McNamara. became something of a cause c&bre for the SFO, albeit for reasons which differ 

greatly from the focus of the fol. lowing discussion. The news media's interest in the Levitt case 

centred on the suspicion that the SFO had accepted a plea from Levitt in return for his receiving a 

non-custodial sentence of 180 hours community service. This, using the general tenor of the 

comment and reporting in the news media and the reaction in the House of Commons as an index, 

was widely considered as %Nholly unacceptable. An editorial in ne Financial Times, for 

example described the outcome as 'unpalatable', reflecting 777e Sun's adrrdssion of being 

'aghast' at Levitt's sentence (ne Financial Times, 1993,7he Sun, 1993). 

The reaction was in part a result of the scale of the case the defendants had originally faced, in 

part a result of the scale of the losses which the Levitt Group (Holdings) PLC), the company 
Levitt had established in 1977, and its clients had suffered (see, for example, Yhe Financial 

Times, 1993), and in part perhaps, due to the flict that Levitt was Jewish (see, for example, 
Abrahams, 1993; Tory, 1993). To the first effect, the defendants had originally been arraigned on 

an indictment containing twenty one counts, " alleging a number of offences carrying long prison 

sentences (LEVO VIT, 23/2/93). These included fi-audulent trading, forgery, false accounting and 

obtaining property by deception, and at one time were estimated to have involved a surn of L58 

million (LEVO I/CT, 1994). On the face of it, the case against them, and Levitt in particular, 

seemed serious. When the Levitt Group (Holdings) PLC collapsed in 1990 it left huge debts, 

estimated at L34 million (Mason and Rice, 1993), and a number of clients fficing substantial 
losses (well in excess of D million) on their investments with its major subsidiary the Levitt 

Group Ltd. (Cohen and Sn-dth, 1993; LEVO I/CS 1,1993). Although the substantially amended 

version of the fi-audulent trading count upon which the prosecution eventually opened its case did 

not capture these losses in their entirety, it did capture their essence (LEVO 1[17,11/11/93; see 
below), but the prosecution was never able to complete its case. Instead, the SFO decided to 

accept a plea to deceiving FMMRA with intend to defraud; a limited particular of the amended 
fi-audulent trading count (LEVO IIIT, 23/11/93). 
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None of the principal figures escaped criticism for the outcome. Levitt was villified for escaping 
justice (Pillenger, 1993), the trial judge for aiding and abetting him, and the justice system as a 

whole for dispensing one type ofjustice to the rich and another to the poor (Ae Financial Times, 

1993). The criticism of the SFO was varied. It was severally accused of mismanaging its case, 

allowing itself to be outmanoeuvred by the defence and of a generally incompetent approach to 

the prosecution. The major focus of the criticism, however, concentrated on the extent of its 

complicity in orchestrating the outcome; whether, in other words, it had actively canvassed a plea 
from Levitt and then accepted the plea, knowing that the trial judge, Mr Justice Laws, would 

award him a non-custodial sentence. 

The SFO's acceptance of Levin's plea is significant in itself, illustrating the powerful bargaining 

position of defendants in serious and complex fraud trials (see below). Of equal significance, 

however, is the sequence of events which led up to the plea which forced the SFO into soficiting 

and then accepting it. A strategy that was embarked upon even though some members of the case 

team were aware that Levitt would only plead guilty on the judge's assurance that he would not 

go to prison. The significance of this turn events is that it originated directly from the Court of 

Appeal's judgement in the Blue Arrow case (R v Jonathan Cohen and others, 1992). The case, 

as we saw in the List chapter, inspired a poficy initiative to limit the most radical dimension of 

criminal justice expansionism but, as we shall see in the following discussion, it also had a more 

direct effect on the prosecution of commercial fi-aud, since it was Laws's interpretation and 

application of the judgement which ultimately forced the SFO to accept Levitt's plea. In short, it 

created a far more hostile legal environment, restricting the realisation of criminal justice 

intervention. 

The following discussion primarily ainis to explain the effect of the Blue Arrow case and the 

Court of Appeal's judgement on the Levitt case, but it also examines the circumstances of the 

plea and its significance to the ability of businessmen to neutralise the impact of criminal justice 

intervention. 

7he Prosecution's Case: 7he First In&ctment 

The case against the defendants merged from the collapse of the Levitt Group (Holding) PLC 

(MG); a financial services holding company which principally operated through six subsidiaries 
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and offered a range of services relating to asset management and administration of UK 

offshore investments, life assurance, tax planning, pension investment. mortgages and 
insurance. Levitt had established the business in 1977 (LEVO I/TT, 26/11/93) and, according to 

the prosecution, remained in effective control of the company throughout its existence. At the 

time of the matters which formed the subject of prosecution, Levitt was still the chair of the 

company, Mark Reed its managing director, Robert Price its finance director and Alan 

McNamara its commercial director. The four defendants ivere also registered as the directors"' of 
the Levitt Group Ltd. (ILG Ltd. ), TLG's principal subsidiary,, which concentrated on asset 

management and the administration of UK and offshore investments and constituted by far the 

most important source of revenue among the six subsidiaries companies) and, until 18 July 1988 

when TLG purchased its entire issued share capital (whereupon T*LG Ltd. became a whofly 

owned subsidiary of TLG), coflectively owned the majority of its shares. 

After an uneventful but steady start, the business expanded rapidly and soon began to thrive. The 

rate of its profits growth during the mid-1980s was particularly striking. Pre-tax profits reported 
by the principal company (R. J. Levitt Pension Consultants Limited as it then was) grew from 

L169,000 to 023,000 between 1984 and 1985 and by 1986 had exceeded El million: an average 

year-on-year growth ofjust under 300per cent. Although profit before taxation for 1987 fell to 
L606,069, another period of dramatic expansion (during which the Group was restructured) 

ensued, producing pre-tax profits for 1988 on TLG's ordinary activities of E7,989,000. The 

spectacular increase in TLG's reported profits had a profound effect on the value of its share 

price. In October 1988, London International Traders Holdings PLC (LM purchased 24.5% of 
the issued share capital in TLG for EII in from Levitt and other shareholders including Reed and 
Price. When LIT bought an additional stake of 8.83% in February 1989 for f. 4.25m, the effect 

was to place a capital value of L50m on the company (LEVO I/CS 1,1993). 

Although both the holding company andrLG Ltd. appeared to be financiafly sound when IH 

had purchased its second major uanche of TIG shares in February 1989, according to the 

Crown the two companies were 'teetering on the brink of a financkd precipice' (LEVOI/CS1, 

1993). The income generated by TLG Ltd., having been in gradual dechne for a number of years, 
had begun to fall sharply from 1989 onwards; cau ing a marked deterioration in the company's 
financial position. The effect of this was reflected in the balance of its accounts with its two 

principal bankers, Barclays and the Midland. Thus, between 31 March 1989 and 30 June 1989 

the amount by Which TTG Ltd. had exceeded its overdraft limits rose steeply fium E103,000 to 
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0 12,000: an increase ofjust under L400,000 in only three months. The underlNing financial 

position of die companyvms, however, even more critical than the balance of its bank accounts 

suggested, since in the preceding three years (from June 1986 to March 1989), TTG Ltd. had 

paid approximately; E3m of investors funds, including those of the novelist, Frederick Forsyth, 

into its office account to discharge debts and other liabilities that it had incurred in the course of 

trading, rather than invest them in accordance with the expressed instructions of its clients. 

The essence of the prosecution's c: ase, as reafised in the indictment upon which the defendants 

were arraigned, was that the misappropriation of client funds was just one element of a 

systematic and fi-audulent operation to ensure that TLG Ltd. (and TLG) was able to continue 
trading despite the flict that it was insolvent. According to the prosecution this operation involved 

the pursuit of two broad objectives. The first %N-as to conceal the true financial position of TLG 

Ltd. (and TLG) from its investors, bankers, accountants and its regulatory authority, FIMBRA, 

since, if the truth were to emerge, they would almost certainly have taken immediate action to 

stop the companies from trading. The second vms to find fimds - crucial to financing the day-to- 

day operation of the Group - to inject into the companies. According to the prosecution, the 

defendants employed a number of fi-audulent techniques to realise these objectives which were 

undertaken with the intention of defrauding the company's creditors (LEVO I/CS 1,1993). 

This general course of conduct - the full panorama of the criminal actions for which the 

defendants initiafly stood accused - constituted the first count of the indictment, an offence of 
fraudulent trading contrary to section 458 of the Companies Act 1985. The remaining twenty one 

counts involved individual substantive offenceswlkh, according to the Crown, exemphfied the 

course of conduct fiarned in count one. ' 9 The following account sets out a summary of what the 

prosecution claimed were the major elements of count I with a brief commentary on the 

substance of some of the substantive counts that corresponded to them. 

The first three particulars of count I (which corresponded to the counts 2-6 on the indictment and 

also counts 18-22) concerned the misappropriation of investors fimds. To this cffect, the 

prosecution claimed that the defendants had directed investors' fimds into the Levitt Group Ltd. 's 

office accounts for the purpose of discharging its debts and other liabilities, rather than into 

managed investment funds and bonds as the investors had instructed. To conceal the true 

destination of the money the prosecution alleged tlýat the defendants had directed the production 

of false and misleading investment valuation reports of investor's funds which were then 
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despatched to investors to show that their funds had been invested in managed investment fimds 

and bonds and that the value of the investments were higher than their true value (LEVO I/CS 1, 

1993). 

Take count 2 as an example, W-tich alleged that Levitt had dishonestly obtained a cheque from 

Stephen Arnold for the surn of L230,000 by deception by falsely representing that the proceeds of 

the cheque would be invested in investment bonds for Ws benefit. 

Towards the end of 1986 Alan McNamara -ýnd Alan Johnson set up the Levitt Group Investment 

Department, which was to form part of TLG Ltd. Johnson, who became the Investment Director, 

a position which gave him immediate control of the department's operation, reported directly to 

McNamara, the Managing Director of TLG Ltd. (as well as Group Commercial Director). 

McNamara and Johnson, in turn, reported to Levitt and Reed, who collectively retained overall 

control of the operation of TLG Ltd. from the time the Investment Department was set up to the 

collapse of TLG in December 1990. According to Johnson's evidence there was no doubt that 

Levitt was the 'controlling ship' (LEVO I/CS 1,1993). 

Among TLG Ltd. 's clients, there were a group of investors, who appeared on two fists known as 

'Dibble List F and 'Dibble List 2'. The lists had been compiled by Alan Johnson and, according 

to the prosecution, were designed to siV* that TLG Ltd had either failed to invest a client's 

funds with insurance companies as it was meant to or, if the client's funds had been properly 

invested, that the client was being sent investment valuations which were in excess of the true 

value of the investrnent held with the insurance companies (counts 2 to 6 all involved involved 

offences concerning the misappropriation of clients' fiinds who had appeared on the Dibble 

Lists). 

During the summer of 1987, Uvitt suggested to Stephen Arnold that he take out a loan secured 

against his home and invest the proceeds in investment bonds held with insurance companies. 

Uvitt promised Arnold a return of between 15 and 20per cent a year on his investment and 

assured him that the risks to his investrnent were minimal. On the basis of this discussion, Arnold 

took out a mortgage with Boston Safe Deposit and Trust Company (UK) Ltd., receiving an 

advance on the transaction of L230,000. This he paid to TLG, believing dw it would be used to 

purchase investment bonds with a number of established insurance companies such as 
Devonshire Life and Scottish Equitable. He had no reason to think otherwise. it was not only 
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precisely what Levitt, who Arnold believed was personally supervising his investments, had told 
hirn, it was also preciselywhat the proposal forms that he had signed when originafly making his 

investment had indicated would happen. His investment was, in fact, never invested in bonds. Ile 

cheque was simply absorbed into a TLG (number two) client account held at the Knightsbridge 

branch of Barclays Bank. Despite this, Arnold regularly received statements from TIG showing 
the value of the investments which he continued to believe had been made on his behalf. These 

statements had been prepared by Alan Johnson - who, according to the prosecution, was acting 

under Levitt's instructions - and although the percentage growth figure which they contained 

appeared to show that Arnold's investments -were growing steadily, the figure was a concoction 

whiich was calculated to show that Arnold's fictitious investment was performing above the 

average market trend. 

The prosecution contended that the above facts raised an irresistible inference that Levitt was 
fully aware of how the Investment Departmentwas being run, including the fact that the money 

of those investors who appeared on the 'Dibble' lists (of which Arnold was one) had not been 

invested in accordance with their instructions. Ths, it claimed, was not only supported by the flict 

that Alan Johnson had discussed specific clients named on the 'Dibble' lists with both Levitt and 
Reed, but also by the flict that Johnson had shown them client files containing signed proposal 
forms which had not been sent to the insurance companies, and that Arnold's client file contained 

signed but incomplete proposal forms for the designated insurance companies. It was 
inconceivable, the Crown contended, that the above could have taken place and that, after regular 

meetings with Levitt between 1987 and 1990, Arnold could have been left with the impression 

that Levitt %%-as personally supervising his investments, had not Levitt been aware of the true 

position of those investments. 

The defendants encountered a serious problem whenever a client whose investment had been 

misappropriated sought either full or partial repayment of his or her investment not only was it 

essential to cover the payment, but it was also necessary to disguise the fitct that no investment 

had been made in the company's books. Ile defendant's response to the problem was the subject 

of the fourth particular. According to the prosecution, the defendants resolved the problem by 

first transferring finids into TLG Ltd. 's office bank account to cover repayment of the money and 

then, to disguise the true source of the money paid into the accountý by making false entries in the 

company's books which showed dot the money had been received from insurance companies for 

the purposes of repayment to investors. No such sum, of course, had been received. 
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Since TLG Ltd. 's revenue was failing it was crucial that fimdswere found elsewhere to keep the 

company trading. The fifth particular alleged that Levitt and, on one occasion Price, had made a 

series of false and misleading representations to financial institutions with a view to conveying 
the impression that TLG or TLG Ltd. were in a strong financial position and operating 

profitability with a view to obtaining fiinds. So, for example, on 15th September 1989, Levitt 

told Ian Tyrell of Barclays Bank that Leo and General had expressed a wish to purchase a 
further 7 per cent of TLG shares for f 10 million. This was untrue. Although 14ZM and General 

had an option to purchase an additional 1.9 per cent shareholding, which it exercised in 

November 1989, there was never any suggestion that it would purchase a further 7 per cent. 
Moreover, on 16th July 1990, Levitt told representatives of Commercial Union that TLG 

America would make 100 million. This, againwas simply untrue. TLG America was a cost 

centre and not a profit centre and there was no prospect of this sort of money being made in the 
foreseeable future. On the same day Levitt said that Cofimor, a bank in Cyprus, was worth $ 10 

million to TLG. This, according to the prosecution, %%-as not true. Cofimor was dormant and not a 

profit centre. Another example concerning Commercial Union PLC was exemplified in count 11. 

James McClurg, the UK Divisional Director of Commercial Union had been introduced to Levia 

socially on l7th June 1990. A meeting was arranged for 2nd July 1990, attended by Levitt and 

representatives of Commercial Union, to discuss business opportunities between TLG and 
Commercial Union. Following the meeting Levitt wrote to McClurg informing him that: TLG 

Sports Division had signed an million contract with the ITV television network, contracts with 

the Post Office and Premier Consolidated Oilficlds PLC would give TLG an extra 0 million 

earnings for the year, and that Levitt Insurance Brokers had won new business from London 

Weekend Television allowing them to handle all of L. W. T. 's general business. AN of these 

statements were untrue in some respect; the Sports Division had never made any significant 

money, agreements with the Post Office and Preniier Consolidated Oilfields PLC would not, on 

any measure, generate earnings on the scale stated, and Levitt Insurance Brokers arrangement 

with L. W. T. only extended to its senior staff. 

The selection of explicit false representations cited above were not the only method that the 

defendants used to obtain fiaids from financial institutions during the 1990s. The sixth particular 

alleged that they also brought into existence a number of false and misleading n=mgernent 

accounts, profit forecasts and other financial documents which were then distributed to financial 

institutions with a view to realising the acquisition of funds which were vital to keep the company 
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fi7orn becoming formally insolvent. The documents, the prosecution alleged, also served the more 
general purpose of concealing TLG's and TLG Ltd. 's true financial position, thereby satisfýing 

the whole range of individuals and institutions that dealt with TLG that it was not only solvent 

but profitable. 

The prosecution also alleged that Levitt, Reed and Price were all involved in organising the 
injection of fimds into TLG Ltd. from Levitt's private bank accounts to keep the company 
trading. Without them the company would have ceased trading some months before it finally 

collapsed on I Oth December 1990. The amounts involved were substantial. Between I st April 

1989 and 8th December 1990, a total of f 19.4 mill-ion was paid into TLG Ltd. 's office at 
Barclays account from Levitt and his xvife's private account also at Barclays. The prosecution 

claimed to be able to show that the defendants Reed, Price and Levitt had all been involved in 

authorising the payments. Moreover, over the same period, a further 11.15 million was 

transferred in a series of payments from the Levitts' private account at the Midland to the 

Barclays office account, all of which were authorised by Levitt. This was in addition to the 

transferral of f. 1,475,640 in five separate payments over the same period from the Levitts' 

private account at Barclays to the TLG Ltd office account at The Midland2o and the transferral 

of ; E680,000 from the Levitt's private account at The Midland to TLG Ltd. 's account at The 

Midland in two separate payments. 

It was the prosecution's case that the funds had been obtained from a variety of financial 

institutions by deception (included in the substantive counts 12 to 16). According to the 

prosecution, Levitt would approach the institution, requesting a substantial personal loan. The 

reason he would give for requiring the loan would be false. Moreover, he would give the bank a 
fidse picture of his personal assets and liabilities in the form of a net worth statement and also a 
false picture of the profitability of TLG and TLG Ltd. He would then represent that repayment of 
the loan would be made from the proceeds of sales of his shares holding in TLG, but 

misrepresent the level of his expected future income from TLG shares; either by saying that 

agreements had been reached to sell shares Which had already been completed or by representing 

that institutions were willing to buy TLG shares when they were not. In addition to this, Levitt 

would make false claims about the level of future business and income for the Group, offering 

TLG shares as security for the loan even though some of these were already held on charge with 
Chase Nominees Ltd., a subsidiary of Chase Manhattan Bank. The money's obtained would then 

be directed into Levitt's private bank accounts, whereupon they would be drip fed into TLG Ltd. 
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To conceal the true origins of the funds, the prosecution alleged that a false fee note and false 

invoice Nvould be created to give the impression that the stun of money represent fee income for 

TI. G Ltd. 

The eighth particular alleged that the defendants had directed the creation of false, misleading and 
deceptive entries in the Levitt Group Ltd sales ledger (held on a computer accounting system) 

which erroneously showed that fees of UO, 738,321 had been received in respect of personal 

advisory work canied out by Levitt. These were aimed at disguising the true source of the funds 

which had been drip fed into the company. One of the substantive counts (20) of false accounting 

relating to this conccmed a sum of L400,000 which the prosecution had claimed had been 

obtained from Frederick FoMth by deception (the subject of count 6). This, under t he 

requirement of the Financial Services Act 1986, should have been paid into a designated clients' 
bank accountý but instead was paid into TTG Ltd. 's Office account at Barclays Bank and 

recorded in the sales ledger as fee income for consultancy work. 

To further disguise the source of the drip fed funds, the defendants directed the creation of false, 

misleading and deceptive fee notes and invoices which erroneously represented that conunission' 

and fees had been received by Levitt in respect of his personal advisory work for clients of TLG 

Ltd. This was the subject of the ninth particular and corresponded to specimen counts 18 and 19 

which concerned the defendants effort to conceal the origins and the use to which Forsyth's 

L400,000 investment had been put. To this effect, Levitt and McNamara were charged with 

forging an invoice and fee note to Forsyth W&h erroneously indicated that the E400,000 had 

been given to TLG Ltd. for conuncrcial advice and negotiation on book rights for Ae 

Negotiator, rather than to be invested in managed investment fimds. 

The rules of FIMBRA, TLG's regulatory organisation, required the submission of financial 

information on a regular basis from its member firms so that it could be satisfied that each 

member company continued to comply with the solvency requirements that were a pre-condition 

of membership and, as such, the fi-ecdorn to trade as a financial intermediary. It was paramount 

that Levitt, Reed and McNamara disguise the source of the funds that were injected into TLG 

Ltd. 's office accounts, less FIMBRA realise that this was not revenue that TLG Ltd itself bad 

generated and that TLG Ltd was, in fiA bankrupt. As such, the funds were disguised as either 

comnussion payments or fees earned by Levitt 
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This was substance of the List particular (%NEch also corresponded to counts 21 and 22) which 

alleged that the defendants had directed the production of documents to officers of FIMBRA 

(namely a profit and loss schedule of income, schedules and a balance sheet, fee notes, invoices, 

letters, and minutes of a meeting of TLG's Board) which were false, misleading and deceptive in 

erroneously showing that TLG Ltd had received fm of f. 20,738,321 for personal advisory work 

carried out by Levitt. 

The fidse fee notes were supplied to FIMBRA during the course of a routine compliance visit 

which took place between 8th and 16th October 1990. AN were on unheaded paper and did not 
include any provision for VAT. Terence Thurley, a FIMBRA compliance officer, was given the 
documents to support the profit and loss account statement for TLG Ltd. which showed a net 

profit for the eighteen months of L15.9 million and income of L34.957 million,; E21.29 million of 

which was recorded as fees. FIMBRA was also supplied with a copy of a memorandum from 

Alan McNamara to Ian Pearlman on which fee notes totalling L21,328,821.42 were listed. They 

were also given a schedule prepared by Ian Pearlman 'TLG Schedule of Fees Received by R. J. 

Levitt for the period I January 1989 to 30 June 1990'. The memorandum and the schedule did - 

not agree. Moreover, TLG Ltd. was a FIMBRA category B3 member for whom the main source 

of income should have been life, pensions and unit trust business rather than fee income. The 

FDABRA compliance team were generally concerned by the apparent level of fee income and 

communicated diis to Mark Reed and Ian Pearlman. In addition, Terence Thurley of FMRA 

requested Martin Peasgood to provide him with supporting documentation for the fee notes. 

Martin Peasgood had no knowledge of the fee income and made enquiries with Pearlman, Colin 

Myers and McNamara. McNamara told Peasgood that client files for these fee notes existed in 

Roger Levitt's office and such client files as did exist were made available to the FIMBRA 

compliance officers in Roger Levitt's office. Both FIMBRA and Peasgood found the contents of 
the client files to be inadequate. 

Stoy Hayward, meanwl0e, had conunenced an audit of TLG on 6th August 1990. The point of 

contact for the Stoy Hayward team was Reed. It was agreed that all audit queries were to be 

subrnitted to either Reed or Pearh= (the Crown suggest that this demonstrated the level of 

overall knowledge and control exercised by Reed over the finances of TLG and TLG Ltd. ). 

During the FIMBRA compliance visit, the Stoy Hayward audit team were supplied with 



The Tide Turns: The Legal Retreat 197 

information detailing the income of TLG Ltd. for the 18 months to 30 June 1990. This 

information was supplied on II th October 1990 which was die first time it had been made 
available to the audit team. The information showed that TLG Ltd had made a substantial loss 

for the eighteen month period. At a meeting on II th October 1990, Reed assured the auditors that 

there was fluther substantial income for TLG Ltd. which was not yet reflected in the accounts. 
He suggested that this income totalled about L35 million - E25 million from fee income and 110 

million from commission. 

On l6th October at a meeting attended by Lývitt, Reed, McNamara and Pearlman, Simon Ainley 

of Stoy Ibyward was given a file containing fee note's which Levitt told him related to 

consultancy work which he had done personally on behalf of die company. The file also 

contained invoices, invoice request forms, a schedule of cash movements through Levitt's 

personal bank accounts and a schedule of cash received into T`LG Ltd. 's bank accounts 

amounting to approximately; E21 million. McNamara supplied the auditors with schedules of 

clients including cominissions anticipated, conunissions received and the date of receipt. He was 

asked for client files in support butwent on holiday before any were provided. The schedule 

produced by McNamara was discussed with Reed who said that it contained inaccuracies as it 

had been compiled by McNamara from memory. 

A series of meetings were held between FIMBRA representatives and Levitt to discuss the fee 

notes. The first of the meetings took place on 16th October 1990 in which Levitt explained that 

he had taken a decision to operate outside the usual system for raising invoices after having 

become concerned with the performance of Price and the TTG accounts department. He added 
that he would ask people to pay him personally for his consultancy work (as shown on the fee 

notes) to circumvent the normal accounting procedures which would then be drip fed into TLG 

Ltd. as and when it was required. The fee notes, he said, reflected business undertaken by himself 

on behalf of TLG Ltd and that the apparent large injection of money into TLG Ltd. at the end of 
the IS month accounting period was merely a result of poor communication with the TLG 

accounts department. 

On 18th October 1990, FIMBRA were informed that Levitt had appointed Stoy Hayward to run 

the TLG accounts department. On 18th October 1990, another meeting - attended by Levitt, 

representatives of FIMBRA and accountants from Stoy Hayward - was called to discuss die fee 

notes. Levitt explained that the board had given lum authonsation to pay all the money he had 
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received for personal services undertaken on behalf of TLG Ltd. into Iýs personal bank accounts 
so that it could held there until required by TTG Ltd. He claimed that the reason for this was 
because of a loss of confidence in Robert Price. Stoy Hayward then embarked on an exercise to 

verify the false fee notes and invoices. To this end the fee notes were discussed in two five hour 

meetings between Levitt and Simon Ainley on 23rd and 25th October 1990. Roger Levitt gave 
Ainley a blue wallet file containing information on each deal. A meeting was scheduled for 6th 
November 1990 with Levitt to finalise the circulation of clients named on the fee notes and 
invoices for verification purposes. The meeting was cancelled by Levitt %vho, it was suggested, 
did not want verification to take place. 

FIMBRA, meanwhile, received a copy of a minute of the 8th November 1989 board meeting 
(signed by Levitt and McNamara), which was designed to confirm that approval had been 

obtained for Levitt to hold TLG's funds in his private accounts some days after the l8th October 

1990 meeting. The minute represented that fimds earned by Levitt on behalf of TLG Ltd. would 
be paid into his personal bank account and then drip fed into the TLG Ltd. bank accounts as 

required. The true origins of the minute were, however, soon revealed. At a meeting on 12th 

November, attended by Levitt and representatives of FIMBRA and Stoy Hayward, Levitt finally 

admitted that everything he had said about the fee notes had been false. TLG Ltd., he explained, 
had been short of money and he had injected his own personal fimds into the company to keep it 

afloat; using the false fee notes to conceal this. Levitt also admitted that the board minute which 
had ostensibly authorised his conduct was false, and offered to resign from FIMBRA 

membership and to give up control of TLG Ltd. 

FIMBRA gave TLG Ltd. the opportunity of constructing a new board in an effort to aflow the 

company to continue trading. Stoy Hayward had earfier (9th November) submitted a draft 

proforma unaudited financial resources statement to FIMBRA. TWs showed a capital surplus of 
L8.98 miflion but it included a notional adjustment treating the L21.33 miHion drip fed into TLG 
Ltd. as though it was share capital as at 30 June 1990. Without the inclusion of the drip fed 

money, the draft statement showed an adjusted capital deficit of L12.35 n-dilion. FMfBRA soon 

realised that TTG Ltd. would not be able to meet the solvency requirements necessary to for one 

of its member companies to continue tradirig. Accordingly it issued a Rule 17 letter, dated 7th 

December 1990 and coinciding with the appointment of a receiver to TLG Ltd., privately 

suspending TLG Ltd. This was foflowed with the issue of a ', Aith publicity rule 17 letter' on 12th 

December. 
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Stoy Hayward did not complete the work required to produce the full audited accounts, however, 

a draft unaudited net worth as of 30 June 1990 was produced which showed a negative net worth 
of f 16,252,000; reflecting TLG's own accounting records which showed that for the 18 month 

accountmg period to 30 June 1990, TLG had nmde a loss before tax of V3,349,000 
(LEVOI/CSI, 1993). 

Yhe Indictment Afier the Ruling to Sever on 25th Febniary 1993 

The trial judge, Laws, aaxious about 'the ec6nomy of time and the avoidance of Blue Arrow 

injustice', had been conunitted from the outset to ensuring that the prosecution narrowed its case 
(LEVO IfI7,25/2/93). Ile significance of the Court of Appeal's judgment in the Blue Arrow 

case was of central importance to the events that followed. It had impressed itself greatly on 
Laws who declared that it was 'of considerable importance for all the issues now before me' 
(LEVO 1117,25/2/93) and, its interpretation, was to drastically restrain how the prosecution was 

able to present its case. 

The judgement itself had stressed the need to have regard 'to the lin-dtations ofjury trial' and, in 

particular, for the prosecution to exercise 'restraint' in the 'adduction of evidence in regard to a 

necessary particular so dw only essential evidence is produced and inessential but relevant 

evidence is not' (Jonathan Cohen and others, 1992). Its recommendations, as with the restraints 

on the prosecution that it was to realise, were almost exclusively directed towards complex fiwd 

cases. As Laws observed, the judgement addressed: 

'the undoubted Lict that the ordinary rules which govcm the adversarial conduct of criniinal 

proceedings on indictment involving, as they do, a great deal of laisscz faire by thejudge are by 

no means perfectly suited and need to be adapted to the conduct of complex fraud cases of 

which the present is ccrtainly an example. ' (LEVO IIIT, 25/2/93) 

Its effect was, in Laws's view, to require the trial judge to decide not only whether the charges 

accurately represented 'the defendants' alleged criminality' during the preparatory hearings, but 

also whether the trial's length and complexity would 'inhibitiustice'; leaving the way open for 

serious fi-aud trials 'to be limited so as to exclude what would otherwise be a perfectly legitimate 

part of the prosewfion caw' (LEVO 1/17,25/2/93). 
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The prosecution's initial response to Laws's overtures to reduce its case %vas resistance. Although 

Cocks conceded to proceeding on the first count alone, he insisted that since the prosecution's 

case was so deeply inter-related that only minor amendments to that count could be made, lest the 

case be distorted through too dramatic a reduction in the evidence. To this effect, Cocks made an 

application to delete the ten particulars in the count as it originally stood and substitute them with 
four allegations: namely, fraudulent dealing with investor's funds, fraudulently producing and 
disseminating false financial information, injecting fimds obtained fi-audulently and fraudulently 

misleading FIMBRA (LEVO 1=, 23/2/93), As Laws later pointed out, Cocks had made it clear 
that, save in relation to the substance of count seventeen (which was abandoned) the proposal 
4 would not alter the nature of the case in the least' (LEVO WIT, 25/2/93). This, he concluded, 

meant that, even in its amended form, a trial on count 1, in allowing the Crown to prove 'the 

-whole panomma of its case', would still leave in place the 'serious risk of the sort of injustice 

against which Blue Arrow offers emphatic warning' (LEVO I ITT, 25/2/93). As a consequence, 

Laws adjourned the application to amend the indictment, to allow Cocks time to consider how he 

might produce a real reduction in the substantive scope of count one, rather thari the superficial 

reduction in its particulars that he had originally proposed. 

Cocks' second response was far more radical, proposing an amended count one divided into three 

parts. The first concerned the fraudulent production and distribution of false accounts. To this 

effect the prosecution alleged that the defendants had directed the creation and distribution of 

financial information (including management accounts, profit forecasts and other documentation 

concerning TLG Ltd. and its holding company) which were misleading, false and deceptive. The 

second concerned the fi-audulent injection of funds into the company. Tlýs alleged that the 

defendants had directed the injection of funds into the TLG Ltd. and then, to conceal their true 

origins, directed the creation of false, misleading and deceptive entries in the Levitt Group 

accounts which erroneously showed that fees of L20,73 8,321 had been received in respect of 

personal advisory work carried out by Levitt. It also afleged that the defendants had directed the 

creation of misleading, false and deceptive fee notes and invoices which purported to represent 

commission and fees received by Roger Levitt in respect of his personal advisory work for cHents: 

of TLG Ltd. The third concerned the fi-audulent misleading of FIMBRA. To this effect the 

prosecution alleged that the defendants had directed the production of a profit and loss schedule 

of income, schedules and a balance shcetý fee notes, invoices, letters and minutes of a meeting of 

TLG's Board to FIMBRA officers which were false, misleading and deceptive in that they 
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purported to show that f= of L20,73 8,321 had been received by TLG Ltd. as a result of 
personal advisory work carried out by Levitt (LEVO 1,25/2/93). 

The prosecution's proposal, in effect, was first to sever the substance of counts two to five 

(wl-kh concerned the misappropriation of private investors funds) from count one, leaving the 

count relating to Mr Forsyth, the novefist, as the only remaining part of the fi-audulent trading 

offence dealing with misappropriation of client funds. And second to proceed on the basis of a 

selection of the alleged dealings vdth institutions, five equity purchasers, four lenders and one 

investor (Forsyth). The siun effect of these amendments was that out of the one hundred and 

seventy eight witnesses the prosecution originally intended to call, only some sixty three would 

now be required (LEVO 1,25/2/93). 

Levitt's counsel, Jonathan Goldberg, on the other hand, submitted he would not oppose leave to 

sever and amend the indictment as suggested by the prosecution, provided the prosecution 

undertook not to proceed with a fresh trial on counts two to five. However, if the prosecution 

refused to make such an undertaking, he argued that the case should be spht into four separate 

trials. The prosecution bad refused to conunit itself to this throughout. Significantly, however, 

Cocks had earlier given an undertaking that, in the event of a ruling to sever the indictment, the 
Crown would not proceed on counts six to twenty two if the defendants were acquitted on count 

one; leaving the way open for the judge to return verdicts of not guilty. And that, if the defendants 

were convicted on count 1, the prosecution would apply for an order to have the severed counts 
left to lie on file (LEVO M, 23/2/93). 

Laws, regarding Goldberg's submission as 'an attempt ... to effect a bargaining position in the 

guise of submissions of principle', rejected the submission, finding that Cocks' application, 

adequately complied with the guidance set out by the Court of Appeal in Rv Cohen and others 
(LEVO I=, 23/2/93). The sum effect, as such, was that the trial would proceed on the amended 

count 1, with counts 6 to 22 no longer relevant and an option to proceed with another trial on 

counts 2 to 5, pending any abuse of process application the defence might make latter. 

Yhe Judge's Ruling on 191h May 1993 

On 19th May 1993 Laws made an order requiring the prosecution to reduce the scope of the 

evidence to be adduced in support of the count of fi-audulent trading. The order was based upon 



The SFO: A Political History 202 

his finding that the prosecution evidence tending to support counts 12,13 and 16 on the 
indictment, concerning the 'drip feeding' of fi-audulendy obtained funds into the Levitt 

companies, was not relevant or admissible as proof to support count one (see below). He did, 

however, grant the prosecution leave to appeal against the ruling, although on May 20th, Cocks 

surprisingly indicated that the Crown did not propose to appeal andwould proceed to trial on 

count I as it now stood. 

The Judge's Ruling on 91h September 1993 on the Crown's Application to Rejoin Counts 12, 

13 and 16 to Count I on the Indictment as Amended on 191h May 1993 

On the 9th September, the Crown applied to the Court for an order to rejoin counts 12,13 and 16 

(each of wl-&h were levelled against Levitt alone) on the indictment. The substance of the 

aflegations: made in the counts concerned a number of loans which Levitt had obtained from 

Henry Ansbacher and Co. Ltd. and American Express. According to the Crown, the proceeds of 

the loans had been 'drip fed' into TLG Ltd. as part of a wider strategy to 'keep the company 

afloat' and, as such, were an integral part of the actus reus of count I (LEVO I/TT, 9/9/93). On 

May 19th May, Laws had fourid otherwise; ruling, after an application from Goldberg, that the 

obtaining of the loans in Levitt's own name, as opposed to the use to which they were put, was 
irrelevant to the fi-audulent trading charge as it did not amount to 'carrying on of the business of 

the company' within the meaning provided by section 45 8 of the Companies Act 1985. TIiis had 

taken the prosecution by surprise. When the original ruling to sever and the undertaking not to 

proceed with counts 6 to 22 had been made in February it was clear that the possibility of such 

an outcome had not been appreciated by either the Crown or the judge, nor was there any reason, 
for the prosecution at least, to believe that this would necessarily be the result. Precisely the same 

point had been argued by Goldberg during an earlier submission on February 23rd as part of a 

wider submission to split the case into four trial which Laws had rejected. Moreover, the judge's 

ruling on May 19th had been based on an extremely strict interpretation of fi-audulent trading; an 
interpretation, which in view of his ruling on the prosecution's application to rejoin the counts, he 

had, in part it seems, been attracted to for the purpose of simpli6ing the case to the greatest 

extent possible (see below). 

Despite the fact that the gradual erosion of the indictment had first begun %vith a series of 

ostensibly innocuous submissions, undertakings and rulings, its culmination in the ruling on 19th 

May thrmtened. to have devastating consequences for the prosecution's case; serving to prevent 
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the prosecution from presenting the entire machinations of the Levitt companies to the jury. The 

implications of this were profound. The funds that had been drip fed into the company had been 

extracted from bank accounts in Le,, ritt's (and his wife's) name and, as such, could be presented 

as fimds belonging to Levitt himself. This would have posed immense difficulties for the Crown 

which, under a charge of fraudulent trading, was required to prove that Lcvitt had intended to 

defraud the creditors of TLG and TTG Ltd. What jury would find that Levitt had intended to 

defraud creditors if, at the time the company was insolvent, he was channelling substantial 

amounts of his own money into the company? 

When Laws came to deliberate on the prosecution's application he declared that, in effect, it 

raised three issues. The first NN-as, as Goldberg had claimed whether rejoining counts 12,13 and 

16 constituted an abuse of process, given the Crown's earlier 'unequivocal undertaking' not to 

proceed with them and given that 'the only change relied upon [had resulted] from a mistake of 

law by the Crown themselves'. The second concerned Goldberg's submission that the existence 

of a right of appeal against a ruling of severance (conferred by section 9(11) of the Criminal 

Justice Act 1987) was inconsistent with the power to revise that rulingwith the effect that Laws 

was precluded from making an order to rejoin the otherwise severed counts. The final issue was 

whether he should exercise his discretion to rejoin the counts (LEVO 1/7'r, 9/9/93). 

On the first and second issues Laws found in favour of the prosecution. To the former effect, he 

found that Goldberg's subn-tission of abuse of process required either impropriety on the part of 

the prosecution or the creation of unfairness to Levitt. Neither, he ruled, were apparent. On the 

second issue he found that, contrary to Goldberg's subn-dssion, the judge retained a continuing 

power to review an order for severance as part of his continuing duty to ensure a fair trial to both 

parties (LEVO M, 9/9/93). 

The matter, as suck came down to *Nhether or not Laws would exercise hýis discretion to rejoin 

the counts. Laws recognised that he had the power to have the counts tried together under the 

Indictments Act 1915 and the Indictment Rules 1971 (McGlinchey, 1984), but again he turned to 

the Court of Appeal's judgement in the Blue Arrow case. He argued that questions of severance 

orjoinder assumed 'an importance which is not measured only by the usual considerations 

applicable to such issues', but rather necessarily involved a determination of 'the minimum 

quantity of material' ajury could 'assess ifjustice [was] to be done' (LEVO IIIT, 9/9/93). 'Me 

demands of the 'public interest', as he put it, required 'that all four defendants should be fairly, 



The SFO: A Political History 204 

cleaniv and, as far as possible, economically tried'. Using a period of under three months as a 
bench-mark for the realisation of these goals, he found that rejoining the three counts would 
defeat all of the public interest objectives (LEVO I fIT, 9/9/93). 

Jonathan Goldherg's Opening on 15th Novemher 1993 

The prosecution, passing up another opportunity to seek leave to appeal against Laws ruling, 

resolved to proceed %vith the case as it stood, finally opening its case on II th November 1993 

(LEVOIITT, 11/11/93). Contrary to convention, Goldberg was permitted to open for the defence 

immediately after Cocks had completed his opening. Flis first line of argument, in view of the 

prosecution's lack of direct evidence against Levitt, was to stress the role of the company's 

employees, alleging that they, rather than Levitt himself, Nvere responsible for what had happened 

and that, if Levitt was at fiult all, it was because he had employed the wrong people. 

Thus, Levittwas depicted as a manwho %%-as poor with numbers, incompetent and unaware of 

the day-to-day operation of his companies and the machinations of his staff. As Goldberg 

observed, Levitt could not 'read a balance sheet or set of accounts', but instead 'relied upon very 
highly paid and supposedly well qualified members of staff who took home salary packages of 

over f 140,000 a year in salary and benefit, precisely because they were supposed to know how to 

do these things. ' These highly paid employees, Goldberg added, had let Levitt down 'very badly. ' 

Levitt might have been 'a brilliant salesman of insurance products of a kinds', but he was a 
'hopeless' and incompetent manager, who 'personally lacked the necessary business education to 

manage his empire. ' What he was not, however, %,. -as dishonest; his only failing having been his 

G generosity' towards his staff and his inability to 'prevent massive culpable incompetence and 

perhaps also some dishonesty in the rank of his stafr (LEVO UTT, 15/11/93) 

According to Goldberg, the above factors, together %vith the prevailing econornic conditions, had 

served to produce the deficit in the Group %vhen it was forced into liquidation, not Levitt's 

dishonesty. As Goldberg promised: 

'You %ill hear evidence that this group did not collapse through dishonesty and fraud ... but in 

truth through gross managcrial incompctcnce c. xacerbated by the %vorsc rccession in the British 

economy which any of us have ever lived through and which was raging in 1990... ' 
(LEVO M, 9/9/93) 
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The second maJor plank of Goldberg's address - which was aimed at crowning the theory that 

Levitt had not acted dishonestly - %%-as that immediately prior to the collapse of the Group, Levitt 

had been channeffing his own funds into the company to keep it from slipping into insolvency; a 

practice which surely forbade any inference of dishonesty. Goldberg described this argument as 
his 'best point', a 'barristers' magic wand', the 'one single point' that the jury should take with 

them to the jury room. 

'If Roger Uvitt had intended to defraud creditors of the company ... he would have siphoned 

money out. He would never - this is an agreed fact in Us case - have pumped vast surns of his 

own money in, all of which he lost in its collapse. If he Lad intended to defraud the creditors of 

the company ... 
fhle would not have continued to buy shares in his own company right to the 

vcry end of its life 
... 

If Levitt had believed his group was on the point of collapse, would he have 

signed every penny of his own and his wifc's money into it with nothing to show at the end of 

the day but worthless paper shares? He lost every penny in the collapse of his company and is 

today an undischarged bankrupt... In the ordinary fraud case, as you know perfectly well, the 

man on trial has stolen large nuns of money out of the coffers of his company ... 
like the late Mr 

Robert IýUxwell. Perhaps he bought his own yachts and acroplane ... and surrounded himself 

with expensive mistresses, facts which I take from the failed financier Peter Clowes from 

Barlow Clowes 
... 

Mr 1xvitt's case by extraordinary contrast is the very opposite of that .. the 

Crown are rtibbishing him, are they not? Rubbishing him because he injected about L22.5 

million of his own personal money into his company in order to keep it off die rocks. 

Tragically, he failed 
... 

but what if he had succeeded? What if four hundred and fifty employees 

and their families had kept thcirjobs because the chairman bad put his own money where his 

mouth was ... and the company had managed to trade back into profitability a year or two 

later 
.. 
I shall be demonstrating to you beyond argument that in the nineteen months between 

March 1989 and the collapse in December 1990, Mr Levitt pumped into his company about 

L14m of his own and his wifb's money. Just imagine that, members of fliciury, L14m of their 

own money, that is money they actually literally had in the bank available to them at the time. 

He pumped in a finiber eight and a lialf million. that is how you get the figure of twenty two 

and a half. That was money which he gave by personal loans from other banks, not concerned 

in this triaL to whom he hocked himself up to the eyeballs and mortgaged his house 
... 

Right to 

the end of the company's life, you have the clear picture of the Chairman and major 

shareholder pouring his personal wealth into his company and buying more of its own shares 

to the end, which is the direct opposite of what you would expect any fraudsman to do. If the 

Crown were right in the allegations of dishonesty they level against Uvitt, it would mean 

literally he was buying more of his company's shares in December 1990 
... at a time when he 
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must have knoNNn tMt tlicy Nvere not worth the papcr thcy werc -, %-fittcn on' (LEVO M, 

9/9/93). 

Týhis claim was at the heart of the events that followed, and were central to the Crown's eventual 

acceptance of Levitt's plea of guilt. 

Ae Prosecution's Application to Discharge the Jury on 161h November 1993 

On the l6th November, Cocks applied to the judge for a ruling to discharge the jury as the ordy 

appropriate response to Goldberg's opening speech. He claimed to have been caught by surprise. 
Although the attendantjournalists and other defence counsel had been given a draft of Goldberg's 

opening, Cocks had not. He ciaimed that this %vas a 'deliberate' ploy, since Goldberg's opening 

was, in vie%v of the judge's earlier decision to rule inadnýiissible the evidence relating to the 

personal share sales and their proceeds, and the evidence of the personal obtaining of the 

loans (May 19th), wholly misleading. He claimed that, in depicting Levitt as 'a man of good 

character who [had] invested his personal wealth in the company because he believed in its 

viability', a belief said to have been reinforced by the financial institutions interest in his 

company's shares, Goldberg had served to 'subvert the whole basis of the trial' (LEVO I/TT, 

16/11/93). T'his was because the claim neglected the f= that both the charges against Levitt on 

transfer and on the original indictment had been based upon the allegation that Levitt had raised 

the money by fraud. And also that the City institutions, whose investment in TLG Goldberg had 

described as the basis for Levitt's confidence in the Group's shares and the reason for his 

purchases, had themselves been persuaded to invest by fi-aud. As such, Cocks claimed that it was 

completely n-dsleading for Goldberg to contend that the money Levitt had injected into the 

company was his own personal wealth or that the City institutions had invested in the company 

on the basis of a firm and accurate assessment of its viability. In addition to t1iis, the tenor of 
Goldberg's opening undermined the agreement that had been arrived during counsels' 

submissions leading up to Laws ruling on May 19th to the cffect that, at the appropriate time, the 

judge, assisted by counsel, would devise a neutral formula which would describe to the jury the 

origins of the money that Levitt had injected into the company. The clear intention was that the 

question of whether that money had or had not been honestly acquired would be excluded from 

the trial altogether (LEVO I ITT, 16/11/93). 
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Cocks concluded that there was 'no alternative' open to the trial judge but to discharge the jury. 

This, he argued, was first necessary because if Levitt were to give evidence in accordance with 
Goldberg's opening, the prosecution would be forced to call evidence in rcbuttal of what he had 

said. Tl-ýis, in Cocks' view, would serve to make the trial wholly unmanageable as it would 
involve the discussion of matters upon which the prosecution would not have opened to the jury 

and, as such, create another fi-aud trial within the main trial. Moreover, Levitt was under no 

obligation to testify and, as such, it was not certain that he would give evidence. If he failed to, 

the prosecution would not be in a position to adduce evidence to rebut the claims made by 

Goldberg in his opening and, as a consequence, the case would have been put to the jury on the 
basis of Goldberg's opening. According to Cocks: 'No modification of a final speech [could] 

undo that damage. ' Laws, on the other hand, reassured Cocks that: 'The jury could be told, 

would be toK I imagine by me, that there is not the slightest evidence to support the way the case 

vms opened a those weeks ago on the basis that he did not go into the %%itness-box. ' Cocks, 

however, was unmoved, 'the damage [had been] done' (LEVO 1=, 16/11/93). 

Laws's Ruling on the Prosecution's Application to Discharge the Jury on 191h)Vovember 1993 

Goldberg had said that the remarks he had made in his opening indicated nothing other than the 

amount of money obtained and its source - precisely what the Crown had done in its opening - 

and, as such, the terms of his address was entirely faithful to Law's May 19th ruling. He claimed 

that once the sums of money had been paid to Levitt by the banks and other institutions, it 

became 'his money', to dispose of as he chose, irrespective of the extant allegations of dishonesty 

concerning ho%v it was obtained. He claimed that he could find no otherway of describing the 

position on his client's behalf and that he had not gone into the circumstances in which these 

funds were raised any more than the Cro%vn had done. 

Laws, however, stated that this 'gravely misrepresent[ed] the true effect', and what he thought 

'must have been the intended effect' of Goldberg's address. In his view the jury were 'quite 

plainly' being told that the money Levitt was injecting into the company were either his own or 

his wife's money and that it had been honestly obtained (LEVO M, 19/11/93). Tl-ýs was clearly 

the essence of Goldberg's submission, since he was inviting the jury to accept that Levitt, as an 

honest =4 would not conceivably have put such enonnous sums of his own money, which he 

was free to deal as he chose, into his company if he had for a moment suspected that it was 

financially doomed. In short the way that Goldberg canvassed his 'best point' had encompassed 
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the proposition that Uvitt had acted honestly in relation to the very transactions whose subject 
matter was excluded by the judge on May 19th and whose reintroduction he had refused. 

Goldberg also argued that he had avoided any treatment of the details of the various transaction 

and, as such., had stuck faithfully to the understanding that the details of funds would not be 
discussed at the trial. This, Laws claimed, was to 'n-Liss the point altogether, there was obviously 
no need to describe his client's case as to the precise circumstances in which these funds were 
raised in order to convey the impression that they were raised honestly. And that was precisely 
the impression given. ' Goldberg had continuously referred to the funds that were drip fed into the 
company as Levitt's 'own money' and Laws stated that to say that this was no more than a 
neutral description of the facts which did not engage the merits of the CroNvn's allegations 

relating to how Levitt had got the money amounted to 'forensic myopia of a high order' 
(LEVOWIT, 19/11/93). 

Goldberg had also argued that the sums raised on loan from Amex and Ansbacher 'were his own 
to do what he wantecivith, however he had obtained them' and that Lmitt beneficiafly owned the 

money. La%vs, however, regarded this as disingenuous: 

'How the fact that there was no immediate bar on Lc%itt's using this cash as he chose can be 

legitimately translated into an assertion that it was, in common parlance, his own money 

escapes me entirely. Of course he coWd Ukive spent it on the horses ... but that is a fact which 

says nothing about his entitlement to the enjoyment of the money-, an entitlement hotly 
disputed by the Crown. but which was put to the jury by Mr Goldberg as an uncontcntious fact' 
(LEVOUIT, 19/11/93). 

Laws claimed that 'it A-as a necessary premise' of the rulings he gave in May and September that 
'the rights and wrongs' of how Levitt had obtained the money he had injected into the business 

'would play no part whatever in the trial in count 1'. The prosecution, he stated, would not be 

allowed to canvass that part of its case and nor, he claimed, could it have been 'any party's 

reasonable contemplation that ... 
Levitt would assert, either through his counsel or by evidence, 

that in relation to all or some of those very same matters his conduct had been entirely honest. ' 

Laws added that it had been clear throughout this would 'simply not be gone into', a position 

which Goldberg himself had agreed to in the course of argument on November 16th (LEVOUTT, 

16/11/93; LEVOUTT, 19/11/93). 
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Laws continued that, given the severance of the indictment and the rulings of May and 
September, it was 'surely obvious that conunon justice would be aff-ronted' if Levitt was allowed 
to submit or testify that he had raised the funds honestly whilst the prosecution were prevented 
from putting forward their case on the matter. Since, Goldberg had in effect 'told the jury that 

Levitt acted honestly in relation to some of the very transactions as regards which he faces as yet 
untried accusations of fraud, ' he had 'gone a very long way to subvert the clear premise' and 
'acknowledged basis' of the earlier nAings that the excluded dealings should be dealt with 
Gentirely neutrally' (LEVOUTT, 19/11/93). - 

Laws's critical observations of Goldberg's opening and his defiacto justification were, however, 

not sufficient to convince him that the jury should be discharged. Us had to be 'a pragmatic, as 

Nvell as a principled, view'. As far as Laws was concerned the 'considerable time' which would 

elapsed before the jury's verdict Nvas bound to lessen the impact of Goldberg's speech, especially 

since he could 'direct the jury to ignore anything said by counsel which amounts to assertion not 

supported by evidence'. As if conscious of the weakness of the only means of reparation at his 

disposal, he added, 'I certainly should not assume that the jury would be unwilling or unable to 

comply with such a direction' (LEVO I/IT, 19/11/93). Laws concluded, in other words, that the 
'unfair prejudice' created by Goldberg's opening %%-as 'not irreparable' and therefore did not 

require the jury to be discharged. 

ne Plea andMitiganon 

The judge's refusal to discharge the jury, who Cocks was now convinced would acquit Levitt, 

placed immense pressure on the prosecution to achieve a conviction by means of guilty plea. The 

terms of the plea were narrow and announced to the Court on November 23rd (LEVO I fIT, 

23/11/93). A few days later Laws passed a sentence of 180 hours community service on Levitt 

and banned him from acting as a director of a company for seven years. The fact that Levitt 

would not receive a custodial sentence had already been determined (see below), but it stfll had to 

bejustified publicly in open court to the attendant journalists. 

Goldberg begun his plea of mitigation by stating the 'obvious point' which he knew to be 

'foremost' in the judge's mind, namely, that Levitt had pleaded guilty. The importance of this in 

9 serious fraud cases' was, according to Goldberg, paramount; saving such enormous 'public time 
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and expense and indeed judicial time and expense' that the courts recogriised that 'special credit 
is demanded for a guilty plea ... over and above the norm' (LEVO 1 /'17,26/11/93). He continued 
by clarifying precisely how much Levitt had saved the taxpayer: 

,... one has read recently estimates of the costs of such cases as today's totalling about 
f 100,000 a day ... and thus if Us trial had lasted six months, perhaps to be followed by 

other trials, the cost to the public would have been enormous, many, many millions of 

pounds. ' (LEVO M, 26/11/93) 

Laws regarded this - combined with Levitt's good character, the support in n-ýitigation he received 
from 'very distinguished business men', the fact that his family had been affected and that he had 

lost his reputation and - as a 'substantial mitigating factor', saving 'a trial which was likely to 
last on counsel's estimates, three or four months' (LEVO I ITT, 26/11/93). 

Goldberg then set about exonerating Levitt, highlighting his talents and demonstrating how the 

'factualiv narrow and limited' basis of his plea was a truthful reflection of his guilt. His aim, as 

suclL %%-as twofold: to justify the non-custodial sentence whdch the judge had already him Levitt 

would receive and to rebut the suggestion the Crown had made in its opening speech that Levitt's 

crirnýality had ranged far wider than the mere deception of FIMBRA. 

Laws, maintaining the fiction that a sentence had not already been settled and seeking to obscure 
Goldberg's successful bargaining (see below), responded that when he passed sentence 'whatever 

that sentence will be', he would make it clear that Uvitt and his co-defendants were 'only to be 

dealt Aith for the specific offence or part of the offence which they have admitted' (LEVO MT, 

26/11/93). 

Goldberg then sought to persuade Laws, who it seemed had a poor understanding of the relevant 
law, that the narro%v basis on which Levitt had pleaded was even narrower. The essence of his 

argument was that L4r,, itt had pleaded guilty to an offence which 'came foursquare' within 

section 200(l) of the Financial Services Act 1986 - making false and misleading statements to a 

regulatory authority - which carried a maximum penalty of two years imprisonment. Thus, 

according to Goldberg, Levitt was in effect pleading guilty to an offence under section 200(l), 

although it had been framed as a charge of fraudulent trading within section 432 of the 

Companies Act 1985 which carried the higher maximum of sentence of seven years. This was 
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crucial tojustif)ring the leniency of Levitt's sentence. Goldberg claimed that Parliament could not 
have intended the matters that Levitt had pleaded guilty to carry a penalty above the maximum 
for section 200(l), 'however it is charged', even though a charge of fraudulent trading carried a 
maximum penalty of seven years. 

Laws, seeking to clarify Goldberg's submission so that those present in Court could grasp the 
implications of Lrvitt's plea, responded: 'The short point is that the particulars - what is it - c(v) 
to which he has pleaded guilty, allege facts entirely within the scope of section 200(l)' 

(LEVO I/TT, 26/11/93). Cocks later reminded Laws that there was a crucial different between 

section 200(l) and fraudulent trading; namely, intent to defraud. Laws, however, was not greatly 

moved by the distinction. 

'It is, I think, important to appreciate that the extent of these defendants' plea of guilty ... could, 

save as Mr Cocks rightly points out, for the intent to defraud creditors, have been encompassed 
in a ... charge ... under section 200(l) ... I consider thatjustice requires me ... to have the comparison 

with the lesser charge ... in mind in passing sentence today' (LEVO I /TT, 26/11/93). 

ne History qflhe Plea 

As we saw earlier, the news media's criticism of the SFO principally focused on whether the it 

had offered to accept a plea from Levitt, knowing that Laws would award him a non-custodial 

sentence. The SFO's initial response to the criticism was to deny that either it, or anyone working 

on its behalf, had offered a plea to Levitt. As Nicholas Lyle, the Attorney General, stated in the 
House of Commons (after being fully briefed by the SFO), it had simply accepted an 'offer by 

Roger Levitt' to plead guilty to the limited aspect of the fraudulent trading count,, %-Iiich was 'first 

made on Monday 22nd November 1993 by [Levitt's] leading counsel to leading counsel for the 
Crown' (House of Commons, 1993a: w. col. 337), a position repeated a week later When he 

revealed that he had been 'assured by counsel that, although potential pleas may have been 

discussed on a counsel to counsel basis, no offers were made by the Crown to Mr Levitt' (House 

of Commons, 1993b: w. col. 1046). Similarly, the allegation that the SFO was aware that the 

judge would impose a non-custodial sentence when it informed the defence that it was prepared to 

accept Levitt's pica, was also denied (House of Commons, 1993a: w. col. 337) . 
21 Tle available 

evidence on both matters, however, tended to suggest otherwise. 
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According to Jonathan Goldberg, David Cocks had personally 'offered to accept a plea of guilty 
from Roger Levitt on terms only marginally less favourable than that which was finally accepted 

on November 22nd', long before Cocks' opening address to thejury (LEVO I/C 1,1993). To this 

effect, Goldberg claimed, that Cocks had offered to accept the FIMBRA allegation (see below) 

combined Aidi an amendment to the same count which would include Levitt admitting knowledge 

and participation in some of the false valuation reports sent to personal investors (see below), 

with all the other charges and allegations; being dropped. That offer, according to Goldberg, was 

repeated in slightly more favourable terms to Levitt by Cocks'junior, Jonathan Fisher on 

November 9th, two days before the prosecution opened its case. Levitt was not prepared to agree 

to either of these offers, but their true significance, as Goldberg later observed, was that neither 

would involve Levitt pleading guilty to 'anytlýiing which actually caused financial loss in itself to 

anybody' (LEVOI/Cl, 1993). 

Over a week after Cocks had begun his opening speech to the jury, an event occurred which 
'triggered the eventual plea on November 22nd' (LEVO I/C 1,1993). This was the suspended 

sentence given to Ter7y Ramsden for, what in Goldberg's view, was 'a plea to a more serious 
fraud' than the one on offer to Levitt. The result %%-as reported prominently in the news media on 
November 20th and. on the following day Sasha Wass, Goldberg's junior, discussed the question 

of a plea again with Fisher. Wass referred to Ramsden and asked whether Cocks would accept a 

plea to the FIMBRA allegation only. Significantly, according to both Goldberg and Wass, she 

stressed that Levitt would only plead if he first received an indication of Laws that he would not 

receive an immediate custodial sentence. Fisher replied that there would have to be a conference 
in which Staple would be involved (LEVOI/C 1,1993, Wass cited in Eisenhammer and Wilcock, 

1995). 

The following morning a meeting took place Levitt's and the SFO's counsel. The plea was 

discussed and Cocks left to take instructions from Staple who had come to court especially for 

that purpose. He returned handing Goldberg a letter stating the prosecution's agreement to accept 

a guilty plea from Levitt to particular I (C)(v) of count I of the indictment which related to 

deceiving FIMBRA (LEVO I/C 1,1993; LEVO I/In2,1993). 

Levitt's counsel then sought an indication from Laws in his Chambers whether he would give 
Levitt a non-custodial sentence on the plea. According t6 Goldberg, Cocks 'knew full well, as did 
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all members of [Cocks'] team, that it was on this basis that [he] asked to see the judge' and that 
Cocks had agreed to accompany them for this purpose. Cocks, as such. kne%v that the judge had 

given 1xvitt an assurance that he would not receive a custodial before the plea was taken, 

although at this point, the SFO later claimed, it was too late: the prosecution's acceptance could 

not be retracted (Mason and Rice, 1993). This, however, contradicts Goldberg's account of what 
the judge had said in Chambers (which was recorded), namely that he 'would want [Cocks] to 
justify the course [he] had agreed to take in light of the facts of the case' (LEVO I/C 1,1993). The 

matter for the judge, in other words, was not closed. 

Some of this information later entered the public domain (see, for example Eisenhammer, 1995a; 

Eisenharnmer and Willcock, 1995; Eisenhammer, 1995b). Moreover, contrary to Staple's 

persistent denial that Cocks had had no authority from the SFO to 'encourage a deal' (Staple 

cited in Eisenhammer, 1995c), it emerged that, as early as November 5th., Cocks had 'taken 

in. s=cfions from a high level' NNid-iin the SFO after having made a number of 'overtures' to 
Levitt's defence team for him to accept a plea on favourable terms (Geoffrey Goldkom, Levitt's 

solicitor, cited in Eisenharnmer, 1995a). 

7he Plea and Class Bias 

Levitt's plea to only one of the ten of the allegations he initially faced is in itself significant; 

illustrating the powerful bargaining position of defendants in serious and complex fraud trials. 

The fact that Levitt, as opposed to someone like Mayhew for instance, was able to exercise this 

bargaining power is of some importance to the twinned questions of whether a class bias exists in 

favour of 'white-collar' criminals and, if so, how that bias is realised. Since, unUe Mayhew, 

who was a respected City figure and whose legal costs were paid by hýis employers, Cazenoves, 

Levitt had a far less celebmted professional history and, apart from the support in mitigation he 

received from a number of respected businessmen, did not have the resources of an influential 

financial institution to support him. Yet, despite this and the fact that his prosecution, conviction 

and imprisonment promised to serve an array of interests, including the state's criminal justice 

apparatus, the financial services industry, its regulators, and the SFO, he was still able to obtain 

what on a accounts was a favourable deal from the SFO. 22 To understand the significance of 

Levitt's plea to the question of class bias, it is necessary to first appreciate the present state of the 

debate on the relationship between social class and white-collar crime. 
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Tbe debate on social class and white-collar crime has a long and complex history. Fe%v 

criminologists deny that a class bias exists. On the contrary, although some, like Croall for 

example, have occasionally flirted with the idea (Croall, 1989; Katz, 1980, Wheeler, el al, 1980), 

most criminologists recognisc the operation of class bias (see, for example, Clinard and Yeager, 
1980; Lcvi, 1987). In this sense, the state of crirninological knowledge has changed little since 
Sutherland's early work which identified class bias as a central issue (Sutherland, 1983). 
However, on the question of how class bias is realised, the debate has moved on considerablv. 

The modem approach, represented in the work of Shapiro (Shapiro, 1990), has been to take issue 

with those (usually unidentified) criminologists who locate bias in the social standing of the 

white-collar offender, claiming that such analyses misunderstand the relationship between class 
bias and social control. Shapiro locates the source of this misunderstanding in Sutherland's 

original formulation of the term as a 'crime committed by a person of respectability and high 

social status in the course of his occupation' (Sutherland, 1949: 9). The definition, as with many 

of its derivatives, like organisational and occupational crime (Clinard and Quinney, 1973; 

Schrager and Shorý 1978), as such, embraces, rather than fuses, two concepts - the characteristic 

of the offender and the offence. This, Shapiro and others argue, provides the basis of a whole 

series of fundamental problems (Shapiro, 1990; Croall, 1992). Braithwaite, for instance, 

observes that it conflates definition %vith explanation (Braithwaite, 1985: 3), but it is Shapiro, the 

most strident critic of the term, who develops the most systematic criticism against the 

'imprisoning firamework' that the concept of white-collar crime imposes on its own explanation. 
She argues that the 'spurious correlation' which it encapsulates, not only tends to draw attention 

away from the criminal acts themselves, but in doing so causes sociologists to n-ýisundcrstand the 

'structural impetus' for,. Nhite-coflar offences, the problems they create for systems of social 

control, and the sources and consequences of class bias in the legal system. Instead, she contends, 
it is the offences themselves rather than the status of the offender which accounts for class bias 

and where, as such, the relationship between social class and crime is to be found (Shapiro, 1990: 

346-347). 

Although Shapiro explicitly denies attempting to offer a 'competing conceptualization', her 

answer to the 'spuriousness of the white-collar crime concept' is nonetheless to create one. 

Because she argues that to define white-collar crime in terms of the characteristics of its 

perpetrators precludes 'the possibility of exploring empirically the relationship between social 
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class and crime', she divests the term of the social attribute of the offender and develops a 
definition around the one concept which she argues is common to most whýite-collar crimes - the 

violation of trust between agent and principal (Shapiro, 1990: 347). Notwithstanding, this 

concept's failure to encapsulate a number of established white-collar crimes, like crimes of 
healthy and safbty for example (as Shapiro herself acknowledges, 1990: 357), Shapiro 

undertakes an accomplished examination of how the social organisation of trust relationshýips 

confounds the social control process, by impeding the discovery and investigation of potential 

crimes and complicating efforts to punish offenders. 

The trust relationship, she argues, den&s investigators access to the 'loci of misconduct'. There 

are, as Shapiro observes, a number of reasons for this. The nature of the fiduciary relationship, 
for instance - with its tendency to involve transactions which take place over an extensive period 

of time, to be 'dispersed around the globe' and to be realised wiUn subsidiaries shell companies 

and exchanges - has the cffect of obscuring abuses of trust and making the collation of evidence 
difficult for control agencies. Moreover, structural features of organisations and organisational 

networks - such as hierarchy, specialisation and diversification - serve at once to conceal and 

inl-ýibit the flow of information to those responsible for detection and investigation. Another 

inhibition to the detection and investigation of the trust relationship is that it often involves 

principals entrusting agents to exercise discretion and to administer a process with contingent or 

uncertain outcomes. The effect of Us is that the outcome of abuse, financial loss, is nearly as 

common an outcome of legitimate transactions; a coincidence which serves to obscure breaches 

of trust from principals and control agents. In addition to Us, Shapiro draws on Katz's 

observation that abuses of trust tend to comprise a series of acts wl-&h are widely dispersed over 

time and place and which appear to be part of ordinary routines. Abuses of trust as such, 

therefore tend to escape 'unambiguous expression in any specific, discrete behaviour' (Katz, 

1979: 435-6 cited in Shapiro, 1990: 554), making the process of detection and investigation not 

only long and painstaking but intrinsically liable to fail. And finally trustees tend to have custody 

not only of principals' money and property, but also of the documentary evidence needed to 

establish a pattern of abuse (Mann, 1985). Offenders, in short, are ultimately the authors of their 

own incrimination and benefit from all the powers of manipulation, destruction and concealment 

that this brings. Ibus, to summarise, not only is evidence difficult and expensive to collate, but it 

is also rare to find any direct evidence of abuse and, rarer still, to find any discrete evidence of 

abuse (Shapiro, 1990: 353-358). 
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Shapiro argues that these difficulties, and the attendant delay in bringing criminal proceedings, 

combine %vith a series of other factors - such as the 'difficulties in fashioning rerncdL-d sentences', 

the fitct that criminal charges are more likely to be contested than civil or administrative ones, and 

the dangers of 'harsh sanctions spifl[ing] over onto innocent parties' - to render the 'traditional 

strategies of control' ineffective in constraining those who steal through trust. And that this, in 

turn, serves to provoke regulators into embracing 'compliance models of social control available 

in civil or administrative proceedings over the more severe deterrence option of criminal 

prosecution' (Shapiro, 1990: 358-359). - 

T1-ds is not to say that Shapiro refuses to recoovse that social class can serve to exercise a more 
direct impact on social control (independent of its expression through the medium of the trust 

relationship). She does, for example, acknowledge that the ability of white-collar offenders to 

afford better legal counsel, their greater resources to mount a successful defence, the empathy 

that judges and other enforcement officials show them. and the ability of offenders to make or 

shape die laws that regulate them - all direct functions of the social class of the white-collar 

offender - serve to vest the white-collar offender with relative immunity from the full power of 

criminal justice intervention. Nonetheless, she insists that the effect of an offender's social class 

on prosecution is largely 'consequential', playing a more complex role in shaping and fiustrating 

the social control process than traditional theory has allowed (Shapiro, 1990: 358 and 362). 

Shapiro's attempt to highlight the structural nature of class bias provides a valuable contribution 

to the debate on the relationship between social class and wlýiitc-collar crime, but her emphasis on 

offences tends to obscure as much as it reveals. More specifically, it minimises the significance of 

class with the effect of divesting the relative leniency afforded to white-collar offenders of much 

of its political dimension. Tlýiis is achieved on the basis of two premises: a narrow concept of 

class and an understanding of crinýiinal justice as an ahistorical monolith. 

Shapiro's conception of class is drawn exclusively from the work of Weber, serving to create an 

artificial distinction between the social status of a person and their social role. This enables her to 

discuss the source of class bias in terms of the nature of the offence and, therefore - apart from 

the subsidiary effects of the advantages of better legal advice for instance - to situate class bias as 

a by-product and not a cause of wWte-collar offenders' relative immunity from the full effects of 

cfiminal justice investigation and prosecution. Social status and social role are diffen: nt, but not 
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exclusive of one another as Shapiro's argument maintains. A person's social status and, therefore 

their class, is as dependant on their social role %%itl-ýn organisations and the trust relationship (the 

organisation of economic and cultural production in other words) as it is dependant on their 

wealth or education (Uys, 1996: 125-150; Milliband, 1969: 2348). Thus, by simply shifting our 

theoretical fi-amework from Weber to Marx, the position and prominence of class in how we 

explain class bias changes dramatically. Class becomes a function of the trust relationship, as 
intimately dependant on that relationship as it is on wealth, and therefore a cause rather than a 

consequence of class bias. 

Shapiro's emphasis on the organisation of trust relationship as the primary source of class bias 

also rests on finding historical truths in historicafly specific observations. Class bias in criminal 

prosecution for Shapiro is an inadvertent and unavoidable consequence of trust relationships. The 

organisation of the trust relationship, in her view, with its inherent complexity and protection 

from the 'legal institutions of privacy' (Shapiro, 1990: 353), possesses a structure which is 

fiindamentally resistant to criminal justice intervention. This conclusion is, however, only 

sustainable provided the structure of the criminal justice process escapes analysis as an 

ahistorical monolith. Since - to preserve its coherence and avoid the aNvk%%-ard question of why 

criminal justice has not been adapted to overcome its failure to significantly and effortless 

penetrate the trust relationsliip - it is forced to assume that there is something intrinsic to the 

criminal justice process %N-hich renders it incapable of realising the detection, investigation and 

prosecution of abuses of trust. It is, however, one thing to say that, as the criminal justice process 

stands at present, it is structured to frustrate the criminal prosecution of white-collar crime, quite 

another to say that there is something intrinsic to its very nature which serves to fi-ustrate 

prosecution. 

The structure of the criminal justice in the LIK at least has never stood still. On the contrary, its 

history is one of change and adaptation to meet the changing requirements of the state. What is 

significant is that most of these changes have been, and continue to be, undertaken to meet the 

demand of controlling the worldng class (Storch 1975; Bunyan 1977; Cohen, 198 1; Christian, 

1983). The stun effect of these adaptations in relation to the provision of legal services and the 

law of evidence and procedure has been to realise a trial process which is finely tuned to secure a 

high turnover of convicted conventional working-class defendants (McBamctt, 198 1; 

McConville, et al, 1994; Young, 1996; Goriely, 1996). Many of these reforms are, adrrýittedly, 

relevant to the prosecution of commercial fraud (an aspect of abuse of trust in Shapiro's 
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terminology), but not as effective, it seam, in securing convictions. This is where we must 

recognise the specific problems posed by the organisation of trust relationships (commercial 

fraud). The question, however, remains. Why have these problems not been overcome? Specific 

adaptations to the criminal justice process aimed at controlling certain types of offences or 

offenders are not novel (see, for example, I-Eflyard, 1995; Rose-Smith, 1979). Why have the 

specific adaptations not been sufficiently radical to secure the routine conviction of commercial 
fraud offenders? Moreover, despite these recent reforms to the detection, investigation and 

prosecution of commercial fraud, most criminal justice reforms are still aimed at improving the 

detection, investigation and prosecution of conventional crime. The most recent reforms to the 

criminal justice process, for instance, have been aimed at maldrig the crimes of the worldng-class 

easier to detect (see the Police Act 1997) and also at restricting defendants' ability to create 

spaces of resistance at trial (see the Criminal Procedure and Investigations Act 1996). It is little 

wonder, as such, that criminal justice is not ideally suited to the investigation and prosecution of 

abuses of trust or (relating the argument to the present inquiry) commercial fraud. 

More importantly, however, Shapiro's argument ignores the improvements that can be made in 

the prosecution of abuses of trust. As the history of commercial fi-aud prosecution from the 

1980s onwards suggests, the criminal justice process can be specificafly adapted to increase the 

scope and penetration of criminal justice intervention - to make, in other words, trust 

relationships more vulnerable to detection, investigation and prosecution. The nature of 

commercial fi-aud (an aspect of the violation of trust in Shapiro"s terminology) might continue to 

impede detection, investigation and prosecution, but thýis cannot be understood independently of 

the historical position of commercial fi-aud prosecution. Shapiro's ansNvcr to this is to draw on a 

variant of Pontell's concept of 'system capacity' (Pontell, 1982,1984). This, however, confronts 

similar problems. Take Calavita and Pontell's study on the US Federal Government's response to 

the Savings and Loans Crisis in the late 1980s and early 1990s, for instance (Calavita and 

Pontell, 1995). The authors observed that despite the devotion of an unprecedented level of 

resources to the investigation and prosecution of 'thrift crime', the FBI, Justice Department and 

the courts were nonetheless ovcn%, hchned by the scale of fraud in the Savings and Loans industry. 

Tbis, they argued, was because the huge costs involved, the complex nature of the cases and the 

vast amount of evidence that had to be processed, served to impose limits on the capacity of the 

system to accommodate such a large scale of fi-aud. The suggestion, however, was not merely 

that the mechanisms of financial fraud prosecution were inadequately resourced to accommodate 

the demand for prosecution, but that there was a finite limit to the criminal justice system's 
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capacity to process thrift crime. This. however, contradicts Calavita and Pontell's earlier finding 

in the same essay that the number of offenders investigated, charged and convicted in relation to 

the Savings and Loans scandal marked an 'unprecedented attack' on financial fiuud. In short, the 

crirninal process's capacity to prosecute thrift ftaud was increased and, as suck although the 

resources at its disposal limited its capacity that limit was not fixed. 

A similu pattern is observable in the UK. Before the most recent episode of reform to 

commercial fi-aud prosecution, criminal justice was far less equipped to prosecute commercial 

fi-aud. It took a unique convergence of political, economic and ideological forces to increase its 

capacity to broaden the scope and increase the penetration of criminal justice intervention. The 

criminal process's capacity to prosecute commercial fraud (or the trust relationship's resistance 

to prosecution) is not fixed but politically and historically contingent. It can, in other words, 

develop to penetrate the depths of the trust relationship. 

Shapiro's apolitical and ahistorical analysis of the criminal process serves to compound her 

blindness to the importance of class. Since reform to commercial fraud prosecution in the M for 

instance, "-as in part the result of a recognition of class bias within criminal justice, the class of 

the offender was central to improving the penetration of criminal justice. In other instances the 

class of the regulated (who they are and what they do) is integral to putting social distance 

between them and the state (Lcvi, 1987: 85-117). Moreover, within any given structure of serious 

fi-aud prosecution, prosecution involves political choices. It may well be that Laws's desire to 

narrow the case against Levitt N-ms bome of cost considerations or the complexity of the case, but 

these are nonetheless political choices. It is instructive that no efforts were made to radically 

transform the nature of the case againsl the defendants in the first Guinness trial. 

Although Levitt's ability to obtain a non-custodial sentence from a case which was generally 

considered to demand a sentence of custody may not have immediately derived from his high 

status or class, his bargaining position did. It was ultimately founded in his prior position as chair 

and cl-ýief executive of a relatively large organisation which made direct evidence of dishonesty 

difficult to uncover. This necessitated an elaborate reconstruction of events in which dishonesty 

could be inferred. "Ibejudge's desire to limit courts costs and ensure 'a fair and manageable' trial 

combined with the SFO's overriding desire to secure a conviction and avoid criticism for the 

expense involved in a case which rnight have resulted in an acquittal radically weakened its 

bargaining position, but it is still Levitt's prior position which is key. In addition, the Uvitt triaL 
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as with the Mkvhew case before it, also suggests that Shapiro places too great an emphasis on the 

trust relationship. To some extent, the strength of Levitt's position to bargain with the SFO was 
the result of having a team of legal advisers who wcre prepared to go to extraordinary lengths to 

ensure that Levitt did not receive a custodial sentence. This in class or status terms contrasts 

radically with the quality of advice on offer to legafly aided worldng-class defendants who are 

generafly encouraged to plead guflty, without so much regard for the prospective sentence that 

they wil-I receive and even when the evidence against them would not necessarily lead to a 

conviction if they were to contest the charges against them (McConville, et al, 1993). 

Of greater significance to this discussion however, %N-as how the case developed to force the SFO 

into soliciting and finally accepting a plea. The turn of events in the trial originated directly from 

the Court of Appeal's judgement in the Blue Arrow case (R v Jonathan Cohen and others, 

1992). Since, it was the trial judge's interpretation of this judgement which ultimately forced the 

SFO to accept Levitt's plea. After the financially permissive Guinness and Blue Arrow trials the 

expense of long trials had finally been brought to bear on the process. 

THE'MIS-SELLING'OF PENSIONS AFFAIR 

The Origins qfthe Problem 

The 'mis-selling' of pensions affair was at once a cause and consequence of the spectacular 

growth in personal pensions during the late 1980s which swept through the pensions 
industry after the introduction of the Social Security Act 1986 (SSA 1986). Occupational 

pension schemes, the basic state pension and the State Earnings Related Pension Scheme 

(SERPS) had traditionally represented the most important source of financial provision in 

retirement (Ogus and Wikeley, 1995: 213-214), but a decline in full-time, stable 

employment and the associated rise in the cost of welfare provision, prompted the 
Government to devise plans to shift the emphasis of pension provision onto personal pension 

plans. Ile principle instrument to this effect was the SSA 1986 which served to make 

personal pensions a more attractive and accessible form of investment (Ogus and Wikeley, 

1995: 246-266). 

Consumer organisations had initially forced the pension issue onto the agenda; highlighting 

how inflation eroded the 'frozen benefits' of employees who had left their occupational 
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pensions before the schemes' normal retirement age. The strength of the campaign resided 
in its ability to translate the pension issue into yet another aspect of the personal misery of 

unemplo-pient, threatening to deepen the unpopularity of the state's monetarist influenced 

economic policy. It was this, according to Marshall Field (a partner of Bacon and 
Woodrow, the consulting actuaries, who was closely involved in the development of the 

Government's plans), that moved officials within the Department of Health and Social 

Security (DHSS) to consider the matter (Cohen, 1994b). 

There is some irony that the 'great deal of, fuss firom consumerists and the press' (Field cited 
in Cohen, 1994b) led to SSA 1986 and the revolution in personal pensions since, despite 

rising unemployment, financial disadvantage to 'early leavers' was already in decline. An 

increasing number of pension schemes were incorporating inflation proofing and transfer 

mechanisms into their terms, militating the effects of financial disadvantage. Moreover, the 

Social Security Act 1985 had not only specifically provided for the revaluation of deferred 

benefits in line with inflation, but had also made it easier for employees to leave 

occupational pension schemes (Ogus and Wikeley, 1995: 264). As one expert on pensions 

observed up: 

'It is ironic that a problem area cited as a major reason for the advent of personal 

pensions had4 by the time of their appearance, been resolved to a considerable degree. ' 

(Hymans, 1993, A. 2.1-01) 

The irony was superficial. The demand to minimise the financial disadvantage of people 

who left occupational pension schemes as a result of redundancy or re-employment was not 

the major motivation - different forces drove pensions policy. A paper produced in 1983 by 

the Centre for Policy Studies entitled Personal andPorlable Pensions - ForAll (Centre for 

Policy Studies, 1983) was especially influential. It was highly critical of occupational 

pension schemes for discouraging mobility in penalising 'early leavers' and called for 

individual ownership of pension assets. The paper had a profound impact on Sir Norman 

Fowler, the then Secretary of State for Social Security. According to a report in the 

Financial Times, based on the recollection of former officials from the DHSS, he was 

'gripped' by the idea which seemed a logical extension of individual ownership of homes 

and shares (Cohen, 1994b). 
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Fowlcr"s enthusiasm, howcvcr, clashed with the prevailing wisdom within the DHSS. As 

early as 1982, senior civil servants had expressed serious misgivings about a radical 

expansion of personal pensions. According to The Financial Times, DHSS officials had 

warned Government Ministers 'from the outset' that in all likelihood personal pensions 

would be 'a bad bargain for all but a limited group of potential customers' (Cohen, 1994b). 

Fowler, nonetheless, pressed ahead. He established a committee to consider changes to 

social security legislation and set up a personal pensions sub-group which included Sir 

Mark Weinburg (a future chair of J. Rothschild Assurance, who went on to create two of 
Britain's largest life companies, Allied Dunbar and Abbey Life). The sub-group produced a 

report in July 1984. Although this acknowledged the danger of employees being encouraged 
23 

to transfer or opt-out from occupational pension schemes into inferior personal pensions, 

its main focus was on promoting individual choice and removing the penalties associated 

with leaving an occupational schemes before the normal retirement age (Cohen, 1994b). 

Any prospect that the concern over employees' financial interests being subordinated to 

those of the life assurance industry might figure prominently in shaping the Government's 

plans evaporated in 1984 when the DHSS were alerted to the soaring costs of SERPS. 

Personal pensions seemed to offer an ideal way of cutting the costs of SERPS provided 

people could be encouraged through tax incentives to opt out in sufficient numbers. 

Marshall Field later revealed that it was at this point that the DHSS 'got the idea you could 

blend these two themes together'. This idea, according to one former official, 'mesmerised' 

the Government and Fowler's determination to see large numbers of people contract out of 

SERPS, it seems, blinded the Department to the dangers inherent in its plans. (Cohen, 

1992b). As Jon Minchin, managing director of Pensionline (a company offering independent 

advice on pensions) observed: 'The government created a market and then failed to regulate 

it properly' (Minchin cited in Marsh, el al, 1994). 

The plans, revealed in a Green Paper and later implemented in the SSA 1986, were 

disastrous. A National Audit Office study estimated that rebates offered as an incentive for 

people to opt out of SERPS between 1988 and 1993 would cost the National Insurance 

Fund L5.9 billion more than it would save in terms of lower entitlements to state pension 

(Ogus and Wikeley, 1995: 249). More significantlv however, it became clear that the scale 

of the growth in personal pensions which followed was, in large measure, due to employees 

transferring from occupational pension schemes on the basis of poor and misleading advice. 
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The Advantages and Disadvantages of Tranýfemngfrom an Occupational Pensions 

Scheme into a Personal Pension Scheme 

Pension transfers arise when an employee leaves an occupational pension scheme before the 

scheme's normal retirement date. This typically arises when the employee moves to a new 

job or is made redundant. Some schemes allow for the employee to have their contributions 

refunded, but where this option is not available a question arises concerning how the 

employee should deal with the deferred benefits remaining in the scheme. Several options 

are available; including leaving the 'deferred benefits' within the scheme, transferring them 

into a new employer's scheme, a section 32 annuity or into a personal pension plan. 

To comply with the relevant regulations (see below), an adviser would need to cover a 

number of areas with a prospective client deciding how to deal with his or her deferred 

benefits. First, the employee's personal position, financial needs, and attitude to risk would 
have to be ascertained. Second, the adviser would have to obtain fiill details of the ceding 

scheme 24 of the client's existing pension scheme to establish what benefits would be 

sacrificed (such as early retirement options) if the deferred benefits were transferred. And 

finally, the question of whether the client was in a good position to join another 

occupational pension schemewould have to be considered (KPMG, 1993: 6). 

A transfer into a personal pension posed several disadvantages-, especially where re- 

employment was found soon afterwards. This was because employers seldom contributed to 

a personal pension and, as such, an occupational pension scheme would almost invariably 

represent a more financially attractive option. Furthermore, although personal pensions 

generally promised better provision for early retirement, this was not inevitable. Some 

ceding schemes made provision for early retirement, but more importantly the superiority of 

a personal pension was in large part dependant on the amount invested in the policy and its 

performance. Another potential benefit of a personal pension was its promise of providing 

larger benefits than a deferred pension. This again, however, was dependant on the amount 

of money paid into the policy, the performance of the investment fund and the cost of 

annuities on retirement. 
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The KPMG Study 

The gro%-., th in personal pensions was dramatic. SIB estimated that pension transfers worth 
some f. 5.5 billion had taken place during 1991 and 1992, a figure consistent vvith an 
estimated 500,000 individual pension transfers between 1989 and 1992 (KPMG, 1993: 8). 

Although life offices provided most of the personal pension plans sold a range of financial 

intermediaries and sales forces were involved in their marketing; including the direct sales 
departments of life offices, bank and building society branches and independent financial 

advisers (KPMG, 1993: 7). 

The SRO's had long been aware that 'mis-selling' had accounted for some of the rise in 

sales. LAUTRO, for example, had issued an enforcement bulletin in March 1990 
instructing its members to modify misleading advertisements which urged people to contract 
out of SERPS (Cohen, 1992b). Similarly, according to a report of LAUTRO's monitoring 

committee (released in January 1992) complaints about transfers from occupational scheme 

members containing substantiated allegations of 'mis-selling' had shown an appreciable 
increase from June 1990 (Cohen, 1992b). At this stage there were over 4.3 million personal 

pension holders but, despite the potential scale of the problem, it took LAUTRO and 
FIMBRA until July 1992 (followed by SIB in August 1992 and IMRO in March 1993) to 
issue detailed guidance on pension transfers, detailing the necessary minimum to conform to 

the SRO's conduct of business rules25 (KMPG, 1993: 7; Smith, 1994a). The SRO's and 
SIB's failure to spell out precisely what the conduct of business rules required was reflected 
in the enforcement of existing guidance. As LAUTRO's Chief Executive, Kit Jebens, put it: 

'When I joined, the brief I got from the then chief executive was that the industry 

consisted of good guys with a great deal of integrity - all we need to do is to produce a set 

of rules' (Jcbcns cited in Smith, 1994a). 

This inept approach to regulation proved catastrophic. Some sectors of the pension industry 

were structured to increase the risk of pensions being sold in contravention of an SRO's 

rules. A report in The Financial Times documenting the experience of a salesman with 

Acuma, then a subsidiary of American Express, illustrates this perfectly. Explaining the 

pressures his employment contract imposed upon him, he said: 
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'We described ourselves as salaried employees, but you got your salary only if you met 

specific sales targets. I was told I would be paid L1,000 a month, but I realised soon after 

starting that to earn this I had to sell around L3,000 worth of business, amounting to 

seven or so pensions or similar products. If you didn't meet the target, you owed the 

company money on the salary you had been paid but hadn't earned' (Marsh, et al, 1994). 

'Some colleagues', he added, 'ran up large debts', vAth the effect that sales staff lasted an 
the average of about six months (Marsh, et al, 1994). 

It was not until SIB began to send a pensions expert on inspection visits to its directly 

regulated firms that more systematic action was taken (KMPG, 1993: 8; Smith, 1994a). On 

September 14th 1993, SIB contracted accountants, KPMG Peat Marwick (KPMG), to 

undertake a review of a representative sample of IMRO, FIMBRA and LAUTRO's member 

firms which had undertaken transfer business. The scope of the study was limited to the 

period between January 1991 and June 1993 and pre-determined according to terms dictated 

by SIB. This defined the objective of the study as an evaluation of 'the extent to which 

investment firms had undertaken pension transfer business from occupational pension 

schemes in accordance with the requirement of their regulatory bodies. ' The benchmark 

-6 against which compliance was measured were the SRO's conduct of business rules, ' 

notably the 'know your customer' requirement, the suitability rule and the requirement to 

put the client in a position to make an informed investment decision. The methodology of 

the study was equally limiting; based solely on an examination of client files (which staff 

from the SRO's completed themselves), neither clients nor sales personnel were interviewed. 

(KPMG, 1993: 11). 

Notwithstanding the restricted nature of the research, the results of the study (published in 

December 1993) were startling; exposing wide-spread disregard of the relevant regulations. 
Of the 735 client files reviewed, only 9 per cent were judged to evidence substantial 

compliance with the main conduct of business rules; 54 per cent were designated as 

unsatisfactory, " 8 per cent as suspece' and 29 per cent as unsatisfactory and suspect 

(KPMG, 1993: 16). Once pension 'mis-selling' had been given some sense of scale, the 

opposition in the House of Commons and the news media were far better positioned to 

attack the Government, SIB and the SRO's and the life assurance industry for their 

respective roles in the affair. Only a matter of weeks after the Treasury and Civil Service 
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Committee announced its intention to investigate 'mis-selling' (O%ven and Smith, 1994), for 

instance, Donald Dewer (then shadow social security secretary) claimed that there was 'an 

atmosphere of scandal' surrounding the industry (Dewer cited in Smith and Blitz, 1994). 

The response of the life assurance industry and its SRO's was not to deny the existence of a 

problem, but rather to question its scale and to explain it, in part, in how KPMG's findings 

had been presented. Some SRO's, concerned about how the adverse publicity of the study 

had damaged the competitiveness of its member firms' - contested the validity of KPMG's 

findings. 29 Godfrey Jillings, the then chief executive of FIMBRA, for instance, claimed that 

the SRO had 'deliberately included at least one firm' in which extensive problems with its 

files had already been identified. This, he claimed, meant that the KPMG study had included 

30 a disproportionate number of firms where there were problems (Cohen, 1994a). Some 

firms, concerned that SIB's action would deter people from taking out personal pensions, 

even went so far as to criticise the SIB's handling of the affair (Hughes, et al, 1993). 

According to a report in The Financial Times, many in the life industry had claimed that 

SIB's presentation of the KPMG study had increased the prospect of investor panic (Smith, 

1994b). Scottish Widows' marketing manager, David Graham, argued that the SIB ran the 

risk of bringing thewhole pensions industry into disrepute, adding that he would have 

I preferred a lower-key tack' (Hughes, el al, 1993). 

The SIB's intervention in the affair was not, however, the only public relations problem that 

the SRO's and life industrv faced. 

The Rqferral 

On February 28th 1994, having read news reports of the results of the KPMG Peat 

Marwick inquiry, John Edmonds, the General Secretary of GMB, wrote to George Staple 

urging him to investigate the transfer of personal pensions which had formed the subject of 

the inquiry. The 'scope and enormity' of what had happened combined with the 'bad advice' 

which had 'failed to meet regulatory guidelines', he suggested, fell within the meaning of 

serious fraud'; especially since some of the files that KPMG hold looked at had found 

suspect advice' (GMBO I /C 1,1994). 
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Staple's initial response was to inform Edmonds that there was neither sufficient evidence 

nor was the SFO designed to investigate the affair. The SFO, he observed, neither had the 
cresources nor the powers to investigate the whole area of personal pension transfers' and 
that neither breaches of 'regulatory guidelines' nor 'bad advice' were matters which would 

warrant investigation by the SFO. Staple did, however, assure Edmonds that SIB treated 
fraud with the utmost seriousness and, if evidence of fraud emerged which warrant the 
SFO's consideration, it would 'no doubt' refer the matter on. He also made a similar pledge 
in respect of the SFO, which would, he assured him, consider any specific allegation of 
fraud, provided the necessary criteria were satisfied and there was sufficient evidence to 
'justify commitment' of its resources (GMBO I /C2,1994). 

Edmonds, dissatisfied with Staple's refusal to take the matter further, replied, reinforcing 

his original claim of widespread fraud. He argued that the profits which had been made 

from giving people misleading advice to transfer their pensions at substantial losses which 

fell far short of the requirements of the FSA 1986 seemed fraudulent. More importantly, 

however, he recommended a specific course of action to the SFO; urging them to invite 

KPMG to supply their files 'so that the individual cases which emerged from their survey, 

could be reviewed to establish whether fraud [had] taken place' (GMB/C3,1994). 

There were several problems with Edmonds' referral in galvanising the SFO into action. 
Some of these were spelt out in Staple's reply. Edmonds was informed, for instance, that 

'failure to give good advice' would not in itself 'constitute a criminal fraud' even where the 
law required it, but that 'in order to avoid raising false expectations', the SFO would 

require 'clear evidence of dishonesty', before it could commence an investigation. Of equal 
importance, Staple stressed, was that if there had been fraud Edmonds' complaint referred 
to 'relatively small losses resulting from the activities of each individual or company 

responsible' which came within the ambit of the police rather than the SFO. Whilst 

carefully seeking to impress upon Edmonds that his complaint was not suitable for an SFO 

investigation, Staple stressed that the matter was not being ignored. He reminded him that 

SIB had set out a timetable for 'a programme of remedial action' and repeated his 

confidence in SIB's readiness to refer any evidence of fraud to either the SFO or the 

appropriate police force (GMB/C4,1994). 
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Staple's explanation of the SFO's refusal to formally register the case for vetting failed to 

convince Edmonds, who again urged Staple to reconsider his approach. His response to 

Staple's explanation that the case was not appropriate for an SFO investigation, however, 

still failed to conform to the SFO's criteria. As an answer to Staple's observation that the 

matters only involved small losses, for instance, Edmonds argued that specific 'losses of 
L20,000 and 00,000' had been incurred which he believed the public would not regard as 

small. These sums, nonetheless, still fell short of the SFO's L5 million limit which was in 

operation at the time. On the matter of evidence of fraud, however, Edmonds arguments 

seemed more powerful. He claimed that Staple had misunderstood the results of the KPMG 

study since the 'suspect advice' it had referred to 'clearly [meant] to go beyond merely poor 

or bad advice. ' Furthermore, he added, the SFO's reliance on SIB to refer evidence of fraud 

to the police 'scarcely [gave] the impression' that the SFO was 'concerned to investigate 

whether criminality occurred in what ha[d] already been described as 'the biggest rip-off in 

Britain's financial history" (GMBOI/C5,1994). 

Edmonds' persistence - combined, perhaps, with his creeping disillusion with the SFO's 

failure to conform to its spribolic role as the lead criminal justice organisation for financial 

fraud - finally moved Staple to propose a meeting with his vetting officer, John Tate, in 

which the question of whether the case 'ought to be formally vetted' could be discussed 

(GMBO VIC 1,1994). Tate, for his part, considered that the matter had not 'reached the 

stage when it should become a vetting matter' since, other than Edmonds' suspicions, the 

SFO had 'no evidence of fraud'. He advised Staple that as a 'prerequisite' of registering the 

case for vetting 'there should be some basis for suspecting fraud'. To this end, he suggested 

that two pieces of information were crucial: a copy of the KPMG report and, 'in particular', 

the details of those cases in which 'suspect advice' had been given (GMBO I/IC2,1994). As 

a consequence, he informed Staple that he had written to Jerem. y Orme, head of enforcement 

at SIB, asking 'as a matter of urgency' for a copy of the report and details of the cases 

where 'evidence of suspect advice was given'. He warned Staple, however, that whether 
SIB would supply the SFO with a copy was 'another matter', but he 'suspect[ed] that if 

there had been anything in the report that suggested fraud then they would have brought it 

to our attention already' (GMBO I/IC2,1994, GMBO I/C6,1994). 

Despite Tate stressing a reply as a matter of urgency, Ormc's response Nvas anything but 

urgent. It took over three weeks and a reminder from Tate before his reply finally arrived at 
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the SFO (GMBOI/C7,1994; GMBOI/C8,1994). As an aid to the SFO's decision on 

whether the case should be formally vetted. his letter was ambiguous. On the one hand, he 

informed Tate that of the 735 cases in KPMG's sample, 273 were classified as 'suspect' or 

as 'unsatisfactory and suspect' rather than the 37 the SFO had originally thought. This 

implied that 'suspect advice' was far more systematic than the SFO had at first believed, a 

pre-condition to suspecting anyone further up the chain of having committed fraud. On the 

other hand however, he stressed that 'suspect' meant 'questionable' in terms of SIB's 

regulations and not in terms of the 'requirements of the criminal law'. As such, in SIB's 

view, the KPMG report had not been 'intended to be relevant to criminal law issues', but 

rather should be seen 'as classically on the regulatory side of the criminal regulatory 
interface. ' Significantly, however, he failed to include the suspect files with the report, on 
the basis that SIB did not have 'any material in our possession which we ought usefully give 

you other than the report itself' (GMBO I/C8,1994). 

On receiving the report Tate, who had not at that point read the report, wrote a memo to 

Staple relaying the contents of Orme's letter. The words 'suspect advice', he wrote, were 

specifically considered from the 'regulatory point of view and not that of suspected 

offences'. This was sufficient for Staple to write back to Edmonds, informing him that, 

although the SFO was now considering the matter, its 'preliminary vieNv' was that the 

KPMG report did 'not disclose sufficient evidence of any offence involving serious or 

complex fraud' (GMBO I/C9,1994). 

Tate, in the meantime, wrote to Orme, on this occasion having read the KPMG report. He 

stated that he was 'fully in agreement' with Orme's earlier observation that it had 'not 

[been] intended to be relevant to criminal law issues', but rather was 'quite clearly directed 

at regulatory and compliance matters', adding that there was 'nothing in the report which 

could give rise to an SFO investigation'. However, despite acknowledging that the report 
did not provide grounds for an investigation, Tate was, nevertheless, not prepared to allow 
SIB's resistance to providing information additional to the report rest. He informed Orme 

that further investigation was necessary. There had, he noted, 'clearly been major problems 

with some pension transfers' and enquired whether Orme's prior claim not to have any 
information in its possession, particularly in relation to transfers classified as 
'unsatisfactory and suspect', extended to any of the SRO's (FIMBRA, LAUTRO and 
IMRO) or KPMG (GMBO I/C 10,1994). 
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Thereafter, the correspondence from Orme was solely designed to emphasise the measures 
SIB was taking to attribute fault among the companies involved in transferred pensions. The 

only additional information that the SFO received seems to have been press releases and 

statements with supporting material which set out a programme of research for firms 

designed to uncover the extent of 'mis-selling', the financial loss resulting from non- 

compliance and the forms of redress that would be undertaken (GMBO I/C 11,1994). 

Edmonds, meanwhile, continued to write to Staple, bringing to his attention a report 
published by SIB which estimated that over 1.5 million people had either opted out of, or 
had been persuaded not to join, their employers pension scheme, a route which SIB 

recognised could never be good advice (Bacon and Woodrow, 1994). In addition to this, 
Edmonds noted that a separate research study by Coopers and Lybrand had estimated that a 
ftirther 2.4 million people had been wrongly advised to opt out of SERPS into personal 
pensions. The scale of 'mis-selling', he deduced, 'surely indicate[d] that something more 
sinister than casual 'mis-selling' ha[d] been going on' (GMBO I/C 12,1994). 

Staple, for his part, was growing anxious that the SFO should be seen to be responding to 

Edmonds' 'increasing concern ... that criminal activity may have taken place' and so called a 

meeting to discuss the Office's 'next step' (GMBO I/IC3,1994). The strategy eventually 

decided upon was to provide Edmonds with a comprehensive written account explaining the 

SFO's position and to extend an invitation for a meeting with Staple (GMBO I/IC4,1994; 

GMBOI/CI3,1994). Staple*s letter began by repeating what Edmonds had been told the 

outset. There was, he wrote, 'nothing in the report which appears relevant to criminal law 

issues, and nothing in it which could give rise to an SFO investigation'. On the contrary, the 

report was 'clearly directed at regulatory and compliance issues'. To emphasise the point, 
Staple brought the provisions of section 1(3) of the Criminal Justice Act 1987 to Edmonds' 

attention. The effect of this, he informed him, %vas that the SFO could only 'investigate a 

suspected offence' if it appeared 'on reasonable grounds to involve serious or complex 

fraud'. SIB and the relevant SRO's, he added, were 'well aware' of the need to be 'alert to 

the existence of fraud' and also of 'the need to refer fraud' to the SFO, but still no referral 

had been received. Even if there was evidence of fraud, he continued, at least one of the 

SFO's criteria of acceptance (factual or legal complexity, public interest or concern, or 

whether the value of the alleged fraud exceeds a monetary limit of f5 million) would have to 
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be satisfied if the SFO's decision was not to be 'open to challenge in the courts. ' Although 

the cumulative sums involved were substantial, each life assurance company and financial 

intermediary would have to be considered individually. If a investigation were to approach 

the monetary limit, as such, Staple would need to have 'reasonable grounds to suspect ... that 

a pensions provider or financial intermediary had adopted a deliberately dishonest policy of 
inducing clients to transfer to a less beneficial personal pension provided by them from 

some more beneficial scheme. ' Staple stressed that he had 'no such reasonable grounds. ' 

Staple's final comment was, however, by far the most significant. He informed Edmonds 

that it was 'generally recognised that there ha[d] to be a dividing line between regulatory 

action and criminal proceedings' and that where regulatory action 'results in losers being 

recompensed at the expense of the organisation causing the loss' this was usually the most 

appropriate way of disposing of a case' (GMBO I/C 13,1994). 

In the event, Staple's and Edmonds finally met and their correspondence ceased. 

The Age ofRegulation 

Ile 'mis-selling' of pensions affair illustrates a number of general issues relating to the 

SFO's position within the apparatus of commercial fraud control, as well as giving an 
insight into how the guidelines on the division between regulation and criminal justice 

intervention have been used in the context of a specific case. The following discussion 

begins with a brief examination of the case's significance to the SFO's position within the 

social complex of financial regulation. And concludes with a brief examination of the 

application of the guidelines. 

The genius of the SFO's creation resides in its incompleteness. Although the failure to grant 

the SFO powers of detection was not designed for any purpose other than to limit the cost 

and length of time in creating the organisation, it nevertheless had the effect of leaving the 

SFO ideally situated to serve rather than control the financial service industry. Since, in 

leaving the responsibility of detection to SIB, its SRO's and the RIE's, 31 it meant that these 

bodies, not the SFO, have ultimately been left to determine which cases are prosecuted, 

which are subjected to a mere regulatory response and which are ignored. 
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The SFO's position within the social complex of financial regulation imposes a structural 
limitation on its capacity to mobilise the criminal law. The fact that cases of suspected 
financial fraud are generally referred to it direct from the various bodies and institutions 

recognised under the FSA 1986 serves to place the principal emphasis of criminal 

construction on these referral bodies. Their assessment of the event or series of events in 

question, their approach to the matter in hand, becomes vital to the SFO's decision to accept 

a case for investigation; a decision which formally falls to the Director who, acting on the 

advice of the vetting officer, must decide whether there is reasonable grounds for suspecting 

that a fraud has been committed. 3' The question, however, remains. To what extent and 

under what circumstances are these institutions designed and prepared to construct criminal 

suspicion and refer cases on to the SFO? 

Criminal prosecution can and does serve the interests of the financial services industry and 
the FSA regulatory apparatus. These interests are complex and contingent. They vary from 

reinforcing the authority of the SRO and its regulations (the Levitt case), to supplanting 
inadequate regulation (Levi, 1993: 75), to creating a symbolic break with the past (the 

Gooda Walker case). An SRO's interest in realising criminal justice intervention in a 

specific case, however, may not remain constant. The value of a prosecution to an SRO can 

and does dissipate, changing from a priority to an irrelevant diversion (as the following 

discussion on the De Spretter Futures case demonstrates). 

What is also true is that criminal prosecution is not always functional to either the econornic 

interests of the financial service industry or the organisational interests of its regulatory 

apparatus. One reason for this may be the dual effect of criminal prosecutions. On the one 

hand the institution of criminal proceedings can be used to demonstrate the state's and 

regulatory apparatus's determination to punish cornmercial fraud. This can serve to 

neutralise allegations of tolerance or, worse still, complicity (see the Guinness case). On the 

other hand, however, the public nature of the criminal trial - the fact that it produces a 

detailed narrative of the circumstances of a particular case, the fact that it attracts far 

greater coverage in the news media than disciplinary proceedings, and also, ironically, the 

fact that it can produce the criminal label - can have a negative effect. Cornmercial fraud is 

a constructed definition; produced on the application of the criminal label. This is true of all 

criminal offences (Becker, 1963), but the formal application of the criminal label is 
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especially significant to public registration of commercial fraud. The reason for this is 

ultimately to be found in the complexity of the circumstances surrounding and involved in 

commercial fraud (see Shapiro, 1990) which means that the principal issue throughout a 

criminal investigation and trial tends to concern whether or not a crime took place just as 

much as it does the identity of the person who committed it (see the Blue Arrow and Tberm- 

A-Stor cases for example). Tbus, criminal investigations and trials produce as much as 

expose commercial fraud; creating crime not only where none existed before, but also where 

none was suspected before (or at least where it was ambiguous). Moreover, since criminal 

justice intervention operates according to 4 different set of imperatives (based on the 

establishment of legal guilt) in which the SRO no longer has control, the evidence which 

surfaces at trial can serve to undermine the integrity, probity and competence of the industry 

and its regulation (see the discussion on the Gooda Walker and Biddencare cases). It can for 

instance reveal inadequate regulation (see the Maxwell case), or even a traditional 

acceptance of practices which have become the subject of criminal proceedings (Levi, 1993: 

75; see the Guinness case). None of these outcomes serves the aims or interest of either the 

financial service industry or its regulatory apparatus. To summarise the mobilisation of the 

SFO is not an end in itself, nor a uniform priority, but rather is but one option to be taken 

on the basis of its temporal significance to a specific set of circumstances. 

It is important to stress, however, that the SIB and its SRO's do not possess a monopoly 

over the communication and realisation of either their interests or the interests of the 

industry they regulate. As we saw in both the Biddencare and Gooda Walker cases, the SFO 

itself shows an acute awareness of the potential effects of criminal justice intervention both 

on the relevant sector of the financial service industry and its regulation. These effects are 

taken into consideration by the SFO in determining how it should proceed. This is simply an 

extension of one of the SFO's stated aims - to produce an 'economic benefit' by generating 

'greater confidence in the City of London' (Wood, 1989: 177). The SFO, in other words, is 

not merely concerned with the prosecution of commercial fraud, but also with the 

profitability of the financial services and industry and the integrity of its regulation. 

To return to the 'mis-selling' of pensions affair, a criminal investigation, especially on the 

scale that Edmonds had suggested, would have served neither the economic interests of the 

life assurance industry, nor the political interests of either SIB or the SRO's. The incentives 

to resolve the transfer of pensions controversy through the regulatory system, rather than 
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the criminal justice process were immense. The investing public had already lost confidence 
in the persons industry as a result of SIB's response to the 'mis-selling' of pensions scandal 

which in terms of monies paid out in compensation to investors alone has been estimated to 
have cost in excess of L4 billion (Merrell, 1997). The cause of the controversy had been a 

combination of Government encouragement, ineffective regulation and business transacted 
for the sole purpose of generating profit without regard to the demands of 'best practice' 

required by the FSA 1986. The entry of criminal justice into the equation would have only 

served to compound the public's loss of confidence in the industry and its regulation by 

translating the controversy into the more readily understandable currency of criminal 
dishonesty. 

It is questionable whether SIB, or its SRO's for that matter, exercised a deliberate policy of 

at is , i, ithholding information from the SFO which might precipitate an investigation. Wh 

certain, however, it that SIB's interests conflicted with criminal prosecution which, in all 

probability, served to compound its general reluctance to mobilise the SFO (Levi, 1995: 

191). 33 More significantly, SIB's response to the 'mis-selling' of pensions affair was simply 

to design the detection of criminal offences out of the investigation process. 

Edmonds entry into the affair illustrates the problems involved in disrupting the closed 

conimunication between regulators and the SFO. The fact that there was no 'clear evidence 

of dishonesty' was a misnomer. Not only does reasonable suspicion have no clear definition, 

it is also a construct (Dixon, el al, 1989; McConville, et al, 1991). Suspicion can just as 

readily be formed first so that the investigation process becomes an exercise in 

substantiating that suspicion. Although referrals must be defined in terms of alleged 

criminal offences the evidence upon which that definition is based plays only one part in the 

SFO's decision to accept a case for investigation. There was no clear evidence of dishonesty 

in the Gooda Walker although this did not prevent the SFO from accepting it. Furthermore, 

when the Gooda Walker case was referred to the SFO, the SFO was not in a position to 

conclude that the information in its possession supported a reasonable suspicion of serious 

fraud. This did not prevent it from carrying out flifther enquiries to substantiate the 

allegations that had been made in the referral. 'ne important difference is that in the Gooda 

Walker case the referral had the support (at the beginning at least) of the relevant regulatory 

authority. The following discussion of the De Spretter Futures case further illustrates the 

ambiguity of reasonable grounds to suspect. It also illustrates the SFO's readiness, in the 
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earlier years of its operation at least, to accept cases on the basis of a suspicion, but vvithout 

a clear indication of the commission of any criminal offences, and then to construct its case 
to prove the commission of criminal offences. 

What seems of equal, if not more, importance than the available evidence in the process of 
deciding whether reasonable grounds to suspect a serious fraud exists is the identify of the 

referral body and their interpretation of the information upon which the referral is based. If 

the referral body alleges fraud the SFO will at least investigate ftirther to explore the 

validity of the claim. It is, in other words,, the construction of a recognised referral body 

which makes a referral capable of supporting reasonable grounds of suspicion. 

Of equal significance was SIB's the application of the guidelines setting out the division 

between criminal prosecution and regulation. "Me guidelines imply discussion and 

negotiation, but the SFO was prevented from inspecting the information upon which the 

KPMG inquiry was based and was therefore in no position to make an informed decision. 

SIB, for its part, simply used the guidelines as a means ofjustifying its continued control 

over the affair. 

DE SPRETTER FUTURES 

Introduction 

The De Spretter Futures case provides an instructive comparison to the 'mis-selling' of 

pensions referral. Although it offers a perfect example of the importance of the referral 

body's original construction of the case in the SFO's decision to accept a case for 

investigation, it shows that (during the SFO's early history at least) cases were accepted for 

investigation even though there was little evidence of any substantive criminal offences. The 

purpose of the investigation it seems was not simply to construct a case for prosecution but 

to discover if any criminal offences had been committed. 

The case concerned the operation of De Spretter Futures and Options Ltd. (De Spretters); a 

small 'introducing broker', employing only six investment staff" with a client base ofjust 

seventy three, which was originally incorporated on 10th June 1986 in the name of Partfinal 

35 Ltd. (DESOI/Rl: 1988). The SFO had accepted the case for investigation on 13th April 
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1989 after a referral from the DTI. An investigation lasting several months followed which 
culminated in two defendants being charged with fraudulent trading - Dean De Spretter, the 

managing director of the company (2nd October 1990), and Phillip Carter, a one time 

member of its investment staff (28th September 1990). The case was never brought to trial. 
On 28th January 199 1, the day the case was due to be committed to the Crown Court and 
exactly four months after Carter had been charged, the SFO took the decision to take no 
further action. 

This sequence of events was unusual. Even during the first few years of its operation the 
SFO rarely accepted a case for investigation, yet alone commenced proceedings against 

suspects under investigation, without at least then proceeding to issue a notice of transfer or 

present its case before the examining magistrates for the purpose of committing the case" to 

the Crown Court. The case, in short, was unusual for the simple reason that the SFO 

discontinued the case shortly after it had commenced proceedings against De Spretter and 
Carter. The atypical nature of the case may at first seem to reduce its value as a means of 

excavating the evidential basis upon which the SFO generally accepts cases for 

investigation. To put it another way, the evidential basis upon which the case was accepted 
for investigation may have been the principal reason the case was not brought to trial. 

The basis upon which the SFO accepted the case for investigation was important to its 

decision to terminate. but it was equally a product of the limited resources which had been 

set aside for the case and the SFO's relationship with the Association of Futures Brokers 

and Dealers (the SRO with responsibility for regulating De Spretters). Another way of 
interpreting the termination of the case, in other words, is to see the lack of resources set 

aside for its investigation and the failure of the AFBD to lend the assistance anticipated at 
the beginning of the investigation as factors v. -hich exposed the fact that the case had been 

accepted for investigation without any clear evidence that a criminal offence had been 

conunitted. 

The Operation ofDe Spretter Futures and Options Limited 

Throughout the brief period in which it traded (between the I st November 1986 and 27th 

June 1988) De Spretters acted as an introducing broker. It neither directly held client funds 

nor used them itself to trade in securities, rather it attracted private clients who were then 
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'introduced' to a company which was able to trade in financial derivatives. For most of its 

trading history the company it used to this effectwas Geldermann Ltd. (Geldermanns), a 
'floor member' of LIFFE Exchange. De Spretters would arrange for clients to complete and 
forward the relevant documentation necessary for Geldermanns to commence trading on 
their behalf On receiving the documentation Geldermanns would then open an account in 

the client's name, allocate the account a number and commence trading on receipt of funds 
from the client (DESOI/SW 1: 1990). Tbus, although it was Geldermanns: rather than De 
Spretters who held clients' funds and bought and sold derivatives on their behalf, 
Geldermanns itself did not exercise any control over how client accounts could be traded. 
On applying to open an account with Geldermanns De Sprettcr's clients were required to 

give full power of attorney to De Spretters, granting it a discretion to place orders for 

futures and optionS37 with Geldermanns. The effect of this was that although De Spretters 

did not handle client funds directly, it effectively had control over them, with Geldermanns 

trading in derivatives on behalf of clients on De Spretter's instructions. 

The investment staff at De Spretters would generally telephone Geldermanns, instructing it 

to purchase either commodity futures or options. Geldermanns were formally required to 
have the account number of the clients at the time of order so that the trade could be 

allocated to a specific client. According to Rend Rambridge, a former employee of De 

Spretters, account numbers were frequently not given and orders were regularly made by 

investment staff, sometimes on Dean De Spretter's instructions, without any knowledge of 
the account number (DESOI/R(Wl): 1989). 

De Spretter's seventy three clients invested a total of L1,532,832 of which only L277,588 

was eventually returned to them. The overall loss suffered by its clients was fl, 332,443 or 

almost 87per cent of the total amount of funds invested (DESOI/SWI: 1990). When an 

order was finally made to wind up the company on petition of one of its creditors on 25th 

January 1989 (DESO I/C2: 1990), just over half a year after it had ceased trading, the 

chances of any of its clients recouping any of the funds that they had lost were slim. An 

Assistant Official Receiver from the Official Receivers Office who was working on the 

liquidation in the High Court, estimated that on the information available there was a 

deficiency of L194,604 of which L50,000 represented capital lost and L81,507 De Spretter's 

loan account (DESOI/C2: 1989). 
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The operation of the company had clearly been financially disastrous of its clients. As the 

Assistant Official Receiver said, 'the scale of the losses demonstrates at least gross 

incompetence in trading in the futures and options market' (DESOI/C2: 1989). The question 

was whether De Spretters had been operated fraudulently. 

The Course of the Investigation 

The CIB had instituted two enquiries (2nd September 1988) - one into De Spretters and the 

other into Geldermanns - under section 105 of the Financial Services Act of 1986. The 

enquiry into De Spretter's encountered problems almost immediately (DESOI/C2: 1989). 

The major obstruction to reconstructing De Spretter's trading was the general dearth of 

available documentation, a problem compounded by what the CIB's investigators believed 

had been a 'massive' destruction of documents towards the end of 1987 (DESOI/Ml: 

1989). 

At a meeting between the CIB investigators and the SFO some six months after the 

completion of the enquiries (on 19th December 1988 and 10th January 1989), the full extent 

of the problems that this shortage of information had caused the CIB was revealed to the 

case team at the SFO working on the De Spretter case. Although De Spretters kept a cash 
book on the premises 'which revealed very little', there was no ledger. There were, however, 

bank and client account statements and individual client information sheets, but no dealing 

sheets either at De Spretters or Geldermanns, making it difficult to trace the actual trades. 
The documentation held at Geldermanns offices was more comprehensive, enabling the 
CIB's investigators to take copies of all the trading slips relating to De Spretter's clients 

which at least provided a way of tracing individual trades (DESO I/M 1: 1989). Although 

this it seems was sufficient to enable the CIB to identify a number of broad failings within 
De Spretters and Geldmanns (see below), it was still not enough for the CIB to 

systematically trace individual trades, a process which was a crucial pre-condition to 

identifýingwhether any criminal offences had actually been committed. Nonetheless, the 

reports written on the completion of the enquires were critical of both companies, and not 

only suggested that De Spretter's client accounts had been 'churned' to maximise revenue 
for the company, but also identified irregularities in the way that client accounts in general 
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had been traded; matters which, after some consideration, eventually moved the DTI to refer 
the case to the SFO in late March. 

The SFO accepted the De Spretters case for investigation solely on the basis of the reports 

produced by the CIB. These reports continued to be the only information in possession of 
the team working on the case when it met to consider the case at its first case conference on 
22nd May 1989. The minutes of the conference (together with a written analysis of the 
CIB's reports undertaken by Detective Sergeant Maxted, one of the Metropolitan Police 
Officers working on the case with some knowledge of derivatives trading) reveal the state of 
knowledge of the case team at the time and the extent, or rather lack of it, to which the 
information in its possession provided it with any real sense of what specific criminal 

offences had been committed. On the question of the case team's general appreciation of the 

operation of De Spretter's trading, the minutes and Maxted's analysis suggest that it only 
had a broad understanding of De Spretter's operation of its client accounts, its relationship 

with Geldermanns, and the key roles played by some of the employees of the two 

companies. That said, the team were sufficiently apprised of the operation of the company's 

trading to recognise three potentially productive areas for fijfther inquiry which were Rely 

to produce evidence of specific criminal offences. The first concerned the possibility that De 

Spretters' had 'churned' clients' accounts to maximise its commission at the expense of the 
financial interests of its clients. The second concerned the routine delay in allocating trades 

to specific client account by withholding account numbers from Geldermanns for the 

possible purpose of manipulating trades. And the third related to the exceptional profits and 
irregular trading on the Siddiqi account which suggested that it had been used as a 'house 

account' for the benefit of De Spretters, selected trades being credited to the account once it 

was clear that they would be profitable (DESO MCI 1989). All of the above constituted 
little more than suspicions based on the available information. None were substantiated, yet 

al one clearly rationalised as founding the basis of any specific criminal offences. This is 

clearly illustrated in the section of the minutes recording the discussion in which the case 

team considered the possible criminal offences which the possible areas of further inquiry 

might reveal. To this effect, the case team were only in a position to speculate and, even to 

this effect, the team's efforts were vague and to a large extent, in light of the investigations 

which were to follow, inaccurate (DESOI/CCI: 1989). The relevant section of the minutes 

reads: 
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'As far as possible offences arc concerned there is a presumption of complicity between 

Dc Sprater and West within Gcldcrmanns as far as manipulation of individual client 

accounts is concerned. It is not at this stage known whether there was any benefit to Dc 

Sprcttcr in such arrangements being made and this is one area which will have to be 

investigated further. It may also be that the operation by Dc Sprcttcr of the clients' 
discretionary accounts could in itself be unlawful despite the nature of the accounts being 

discretionary. If the accounts were operated in such a way as to make loss of funds by the 

clients almost certain and if the accounts were churned by De Spretter then substantive 

charges of deception against De Sprettcr- then. substantivc charges of deception against De 

Sprettcr may also have to be considered' (DESO I/CC 1: 1989). 

This rather vague identification of criminality was echoed in the ambiguous conclusion to 
Maxted's analysis upon which, it seems, the above speculations were at least in part based. 

'When considering the evidence portrayed in the Report, the only irregularities pertinent 

to criminal offences against De Sprater ccntre on the trading slips compiled by the trades 

upon information received. The fact that account numbers have been reported late and 

added after execution together -*Nith tickets being marked up 'As of, one is lead to 

consider offences of false accounting contrary to section 17(l) of the Thcft Act 1968, 

which could apply equally to De Sprctter and the members of the trading desk. ' 

'However, in considering false accounting one has to look to the loss and gain situation. 
Certainly the loss is matched to the client buy the gain would ultimately be to 
Geldermarms, who are holding client funds and not to De Spretter. Therefore one could 

ask why De Sprcttcr would delay the account numbers. It is feasible that De Sprctter was 

making enough money from his commission kick back. ' (DESOI/IC3: 1989) 

It was therefore necessary for a substantial arnount of further investigation to be undertaken 

not only to substantiate the three hypotheses but also, more importantly, to establish 

whether any of the areas identified might produce evidence of specific criminal offences. 

'Certainly at this stage it was agreed that further investigation was necessary and that the 

resources currently allocated to the team were sufficicnt for such investigation to 

proceed. ' (DESOI/CCI: 1989) 
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Ile case, it seems, %vas accepted for investigation not so much to prove that criminal 
offences had been committed, although this was the ultimate aim of the investigation, but to 

unearth evidence of possible criminal offences. The reasons why the SFO accepted the case 
are not immediately to be found in the criminal law but elsewhere with the criminal law 

ultimately being used as a resource to pursue other objectives (see Levi, 1993). 

The task now was to fill in the substantial gaps in their knowledge and to find evidence 
, which justified substantive criminal offences: 

'... the most important immediate steps were to ascertain what documentation was still in 

c. xistcncc and thcn to securc it. ' (DESOI/CCI, 1989) 

Mxxted's theory was later dismissed by the CIB at a meeting with the SFO. And it was not 

until the 5th case conference on 29th August 1989 that the SFO finally considered that its 

previous enquiries had produced enough information for an investigation to proceed. The 

minutes of the conference record: 

'It was evident that there was now evidence in the case which justified further 

investigation. We have evidence of a new company getting into difficulties. and of a large 

number of clients who complain of the manner in which their account was handled, and 

the losses which were thereby incurred. With the evidence of Siddiqi, we have evidence 

that De Spretter himself (and Carter) profited from the manner in which the company 
traded. What we do not have at the moment is proof that De Spretter manipulated the 

accounts in such a way as to ensure that the Siddiqi account showed a profit at the 

expense of the other clients, but there are strong indications from the employees seen 

already that this is in fact the case' (DESOI/CC5: 1989) 

At this point the SFO still did not have any evidence that De Spretter was allocating the 

trades so that one account was prejudiced at the expense of others, nor whether the accounts 

were generally handled in a dishonest way. As the minutes of the conference recorded: 

'Tbe next step in this case is to look in detail at the Geldermann documentation as 

against the De Spretter trading sheets to see if we can prove that De Spretter 

allocated trades in such a way as to be benefit one account and prejudice others. 
We must also look for evidence that the accounts were generally handled in a 
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dishonest way - there are suggestions that churning was common place, and that 

will have to be examined. ' (DESO IICC5: 1989) 

The case was later suspended to allow the AFBD to complete a delayed report into the 

company's affairs. The delay, according to the SFO, was because the AFBD was no longer 

prepared to devote its resources to the case - regarding it now as a subordinate priority. The 

AFBD's sudden retraction of support was later to be cited by the SFO as the major reason 

why the case was terminated shortly before the defendants were to be committed to the 
Crown Court (DESOI/IC2,1990). What Was more significant however, was that the SFO 

had had the case under investigation for over four months before it considered that it even 
had sufficient evidence to justify proceeding with an investigation, let alone charging 

anyone. This was four months longer than the 'mis-selling' of pensions affair. To explain 

the differences between the SFO's responses to the cases is highly problematic. It is 

included here, in part, to show changes in the SFO's operation over time. However, this 

explanation, although supported by the fact that the SFO took the unusual step of charging 

the defendants without committing them to trial, only provides part of the answer. Unlike 

the 'niis-selling' of pensions affair both the AFBD and DTI had originally supported an 
investigation into De Spretters. Both, significantly, had also constructed the case as 

criminal. And finally, De Spretters, unlike the life assurance industry was insolvent. 

1 Moreover, the scale of the SFO's contribution to each of the changes varied. Because the 
relatively small number of personnel either employed by, contracted to work for or seconded 
to the SFO greatly restricts the number of cases it can accept for investigation, its 
contribution to increasing the volume of prosecutions of cases of commercial fraud in 
general was relatively minor. However, since the SFO only investigates what are considered 
to be the most serious cases, the position is different in relation to the second and third 
changes where the SFO's contribution was arguably pivotal (see Chapters 11-V). 

2 Although the impression given by the evidence discussed in Chapter 11 was that these type 
of cases were rarely subjected to prosecution before the establishment of the Fraud 
Investigation Group concept or the SFO that is not to say they would not have been 
investigated by either the police or (as would have been more likely taking into account their 
basic characteristics) the DTI. On the contrary, although the suggestion in Chapter 11 was 
that these type of cases were regularly subjected to some form of formal intervention, for a 
variety of reasons mentioned already, it was rare for them to be prosecuted and rarer still 
for them to be disposed of by way of either a conviction (either by way of a plea or as a 
result of a jury's verdict) or an acquittal by a jury. 
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' To invest in a futures contract it is necessary to have available a margin which is like a 
deposit and represents a small percentage of the total value of the contract. Thus, a futures 
contract to buy a tonne of oranges which at current value would represent a total contract 
value of L20,000 might only require a margin of L2,000. Because movements in the price of 
the commodity on the financial exchanges affect the value of the total contract value, the 
effect on a small percentage of that value is greatly magnified. Thus, small investments can 
produce very significant gains and losses very quickly. If the total value of the commodity 
in the exchanges varies by more than the amount of the margin, it is possible for the losses 
to exceed the amount of the margin, and therefore a client may be called upon for more 
money. 

4 Presumably Levi was reflecting the views of the prosecution. 

5 This count alleged that the defendants were knowingly parties to carrying on DPR to 
defraud its clients by falsely representing that the company was then engaged in genuine and 
honest business which gave a good and honest service to clients and employed AE's and 
SAE's of experience, skill and expertise in the field of futures contracts and traded options, 
and by charging excessive commissions and making extravagant and misleading claims as 
to the profits likely to be realised by its clients (DPRO I /AT, 1990). 

6 As a former employee of the company (who later went onto work for De Sprcttcr Futures) 
put it: 'The sales environment %N2s very high pressure. A tape recorder constantly played 
dealing room noises, and the directors, particularly Page, kept up the pressure on the sales 
staff. Techniques such as the use of 'terminals' - close x number of clients or get the sack 
by the end of the week' (DESOI/R(Wl): 1988). 

7 See, for instance, Rv Anthony Bonnar andJohn Morris, 1993; particularly the judges 
comments in dismissing the jury at TASO I/TT, 11/11/93. 

' See John Baldwin's research on judge ordered and directed acquittals for an analysis 
demonstrating the Bar's reluctance to recommend against prosecution in conventional 
criminal cases. He found, for instance, the CPS held 'the whip hand' in the decision to 
prosecute. On the views of the Bar he observed that the 'prevailing view' was that it was 
4not part of the duties of counsel to intervene in [the decision to prosecute] other than in 
exceptional circumstances' and that 'the view commonly taken by members of the Bar was 
that it was too late to terminate a prosecution by the time the Brief reached diem' (Baldwin, 
1997: 553-554). 

9 Compare, however, the comments which have been expressed concerning the role of 
Counsel in Rv County Natwest and others (1992) (Levi, 1993: 77-79). 

'0 Note that this tends to contrast with Levi's observation that, 'the pressure to criminalise - 
to extend the outer boundaries of the criminal law in action rather than have the law exist 
solely on the statute books - was and is strongly felt by some independent prosecution 
counsel as well as by some internal staff (Levi, 1993: 148). 

1' There were other advantages to investing in Lloyd's such as tax breaks and the ability to 
earn interest independently on the money invested in Lloyd's, to use the money, in a sense, 
twice over. 
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12 This . kvas later reduced to L2.32 billion as a result of 'double counting'. This occurs when 
names who have made losses make claims of against 'stop-loss' policies (which provide 
cover for losses over pre-set limits), 'errors and omissions' policies (which give cover if 
agents are successfully sued for negligence), or 'estate protection policies' (which cover the 
losses of decease names) (Lapper, 1994c). 

" An excess of loss policy is designed to provide protection in the event of a disaster which 
causes losses above an agreed limit. The large sums involved invariably requires the risk to 
be reinsured and then reinsured again. As the size of excess of loss policies underwritten at 
Lloyd's grc-*v, the volume of reinsurance began to grow with it and became known as the 
London Excess of Loss Market or LMX. Because the market was concentrated within a few 
specialist syndicates the result was that even though policies were repeatedly rcinsured the 
risk was not sufficiently spread, but rather circulated within a merry-go-round of 
syndicates. 

14 Such as the hurricane in the UK in 1987, the Piper Alpha explosion the following year, 
the Exxon Valdez oil spillage in 1989, togetherwith Hurricane Hugo, the San Francisco 
earth-quake, the devastating explosion at the Pasadena refinery of Phillips Petroleum and 
the storms in Colorado and Europe. 

"The chair of the Securities and Investment Board, a director of the Bank of England and 
one of the eight nominated members of the Ruling Council. 

16 Three thousand one hundred of the names on the syndicates that Gooda Walker managed 
(who had suffered losses of over LI billion) formed an action group to sue three 
underwriters, including Derek Walker, and seventy one agents for more than L600 n-0ion, 
alleging, amongst other things, negligent underwriting (Springett, 1994). 

17 Count 14, which involved the falsification of company documents, had been severed from 
the indictment before the defendants had been arraigned on it. 

18 Price later resigned from his position on I July 1990, four months before Levitt, Reed and 
McNamara who resigned on 29 November 1996. 

'9 It is important to note that the major charge of fraudulent trading encompassed the period 
from I st Aprd 1989 and 8th December 1990, whereas the second to fifth counts involved evcnts 
that had occurred before ist April 1989. 

20 One of the payments was authonsed by Levitt and two by Reed, whilst the prosecution were 
unable to show whether the remaining two had been authorised by either Levitt, Reed or Price. 

21 Although it did briefjournalists on an unattributable basis that it knew of the outcome before 
Levitt had finafly agreed to the baron (see, for example, Mason and Rice, 1993). 

22 Joel Joffe, former deputy chair of the life insurer Allied Dunbar, for instance, said that the 
sentence would 'do great harm to the regulatory system. ' A spokesperson for FIMBRA 
conunented: 'I can only re-emphasis that we're disappointed that the tough action by the 
regulators was not mirrored by the sentence' (Cohen and Smýith, 1993). 
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23 The distinction between an opt-out and pension transfer has different meanings according 
to the context. A report produced by Bacon and Woodrow classified a pension opt-out as 
taking place when an employee left an occupational pension scheme to take out a personal 
pension when he or she could have remained in active membership. This was contrasted 
with a transfer which took place when the only money paid into the personal pension policy 
was a transfer sum from the occupational scheme (Bacon and Woodrow, 1994). Unless 
otherwise stated, the term transfer is used in the text to describe both. 

24 This is the scheme from which the transferred benefits arise and, as such, is the scheme 
from which the transfer is made. 

2' This guidance covered the following general -issues: consideration of the ceding scheme; 
requirements to provide the client with sufficient information and to ensure that he or she 
understands what rights and benefits are being given up and the implications of transferring; 
and the options available to the transferee (KMPG, 1993: 7). 

M1 SIB later insisted that the standard used for the KPMG study was, or at least should have 
been, in force from the first sale of a pension transfer in 1988 (Smith, 1994a). 

27 An unsatisfactory file was defined as one which lacked evidence of sufficient 'know your 
customer formation', including ceding scheme information, or of compliance with other 
conduct of business requirements (KPMG, 1993: 12). 

28 A suspect file was defined as one contained material or evidence that seemed either 
suspicious or misleading: such as evidence of an apparently perverse recommendation; 
positive evidence of 'mis-selling', evidence that emotive issues had been played upon; or a 
comparison that did not match the profile of the ceding scheme benefits without evidence of 
explanation (KMPG, 1993: 13). 

29 This was especially acute for independent firms who in some cases had seen premiums for 
personal indemnity insurance rise between 3 00 and 400 per cent (Cohen, 1994a). 

30 SIB denied the claim, insisting that the KPMG had selected firms at random from a list 
including every firm that had carried out pension transfer business (Cohen, 1994a). 

31 Intervention from the Bank of England or the DTI excepted. 

32 Section 1(3) of the Criminal Justice Act 1987. 

33 Levi gives an account of one senior enforcement official's view on criminal prosecution 
who stated: 'The purpose of SIB is ... not to put people in prison' (Levi, 1995: 191). 

34 This was at the time of its application for AFBD membership in February 1988 and 
included Dean De Spretter the company's managing director. When AFBD's Membership 
Committee made its recommendation to the AFBD Council that De Spretters application be 
rejected in June later that year only De Spretter and one other member of the investment 
staff remained. 

35 The company changed its name to De Spretter Futures and Options Ltd. on IS August 
1986 by way of a special resolution (DESO I/Rl: 1988). 
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That is the case against at least one of the suspects or defendants under investigation. 

37 Towards the end of De Spretter's trading life, Geldermann dealt almost exclusively in 
traded options on the US markets (AFBD, 1988). 



7 

THE SERIOUS FRAUD OFFICE AND THE POLITICS OF THE 

1980s AND 1990s 

One of the major themes to emerge from the foregoing discussion was how the SFO had 

evolved under the pressure of its own contradictions. It had its origins in a reform process 

which had begun in the early 198 Os with the formation of ad hoc fraud investigation 

groups. This process owed its existence to structural changes in the financial services 

industry and the Governincrit's strategy to preserve the City as a leading financial centre. 

The prevention of fraud %vas regarded as a central plank in preserving the integrity of 

London's financial markets during a period of radical transformation. Criminal prosecutions 

were considered to deter the commission of fraud and were therefore integral to wider 

initiatives, such as the FSA 1986. Throughout this period, reform to commercial fraud 

prosecution if not inspired by the City, received the City's full support and its effectiveness 

was judged on the basis of the City's approval. When the Home Office extolled the benefits 

of the FIG's success in realising the prosecution of commercial fraud to the Fraud Trials 

Committee, for instance, it did so in terms of the City's alleged new found confidence in 

fraud prosecution. 

There was, however, no one imperative which had sustained the reforms to commercial 
fraud prosecution as they evolved, no single pressure to which the others could be reduced. 
Rather, different pressures had become important to shaping the reform process at different 

stages of its development. This does not mean that the City's demand for market integrity - 

which had animated the reform process in its early stages - had ceased to apply by the time 

the SFO,. vas established. The establishment of the SFO was part of a wider reform process 

and was therefore dependent on what had gone before it. A new organisation of conunercial 
fraud prosecution had first been proposed by the Fraud Trials Committee. The demand for a 

more efficient method of securing convictions in cases of City fraud - the inspiration behind 

the establishment of the Conunittee - was therefore of immense relevance to understanding 



The SFO: A Political History 24 8 

the SFO's creation. As the 1980s unfolded the social inspiration of the process did 

nevertheless change. What had begun as a relatively discreet response to the problem of 
securing the integrity of the UK's financial markets, had by the latter part of 1985 assumed 
a political significance well beyond the technical demand of market discipline. 

The creation of the SFO, in other words, was not a simple response to the demands of the 
City for a more co-ordinated approach to commercial fraud prosecution, but was also a 
reaction to the specific political circumstances of the 1980s. The politics of the 1980s, 

especially the debates over the City of London and its apparent immunity from outside 
control, were particularly significant to the SFO's existence - especially its form as an 
independent organisation. These debates were themselves informed by changes in the City 

of London, its success relative to the rest of the economy, and its symbolisation of structural 
inequality (Hutton, 1995). As Roy Hattersley had said in the House of Commons, 'We have 

today a Government of the City, for the City, and ... by the City' (House of Commons, 

1986c: col. 941). The City waswidely regarded as a law unto itself, thriving at the expense 

of society as a whole (Coakley and Harris, 1992). The resistance of fraud in the City to 

prosecution, and the Government's persistent failure to address the problem, were widely 

seen as symptomatic of this. Fraud, or rather its capacity to escape criminal censure, had 

become a metaphor of the City's power. 

Ilis presented the Government with something of a dilemina. On the one hand it had 

promoted the ideal of the rule of law, but it was also ideologically committed to lifting 

constraints from business. Effective reform to the prosecution of conunercial fraud had been 

conspicuous by its absence in the Government's law-and-ordcr strategy, exposing it to 

criticism for promoting its laissez-faire policy on business (in the context of the continued 

self-regulation of the City under the FSA 1986) above its demand for discipline under the 

rule of law. The establishment of a distinctive organisation, such as an independent SFO, 

was of immense value in neutralising this criticism. 

The importance of the SFO in this respect resided not so much in its position as an 
independent, well-resourced organisation with special powers of investigation. Rather, its 

importance resided in what these features were designed to signify, that is, the primacy of 

the state over finance capital and the integrity of the bourgeois ideal of equality before the 
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law. This,. vith a view to dissolving the political pressures which began to bear on the 

reform process from the end of 1985 onwards. 

While the SFO's creation, form, image and operation can be discussed as discrete issues, it 

is also important to appreciate their inter-dependence. The SFO's representation in the news 

media, although a distortion of its real operation, is closely related to its form as an 
independent organisation, and its subsequent operation against large public companies and 

established financial institutions. Likewise, the SFO's intervention against certain types of 
fraud is dependant to a large extent on the, news media, since the news media is the major 

source and expression of 'public concern'. And 'public concern' is listed in the SFO's 

working manual as a central criteria in the SFO's decision to accept cases for investigation 

which would otherwise be processed through the relevant regulatory mechanisms. This 

inter-dependence is nowhere more apparent than in the relationship between the SFO's 

creation and its subsequent operation. 

The examination of the SFO's social origins was a valuable exercise in itself What 

motivates the state to create organisations: which control and help to define white-collar 

crime is an important, if sometimes ignored, question. It is of particular value to 

understanding how the imperatives behind the criminalisation of the working-class and 

business people differ. The question of the SFO's social origins, however, was also 

addressed to understand how it functioned when it finally became operational in 1988. Two 

main forces underpinned the reform process. The first was the City's demand for 

prosecution to marginalise commercial failure, to preserve the integrity of the market and to 

punish those who defrauded it. The second related to the specific ideological pressures of 

the mid 1980s. These forces did not simply disappear once the SFO was created, rather they 

were absorbed into its working practices, into the ideology of its staff the staff of other 

government institutions responsible for commercial fraud control and, in this wav were 
brought to bear on its operation. 

The widely held view that the organisations of commercial fraud prosecution were 
fundamentally ill-equipped to intervene against widespread corruption in the City of London 

not only served to forge the SFO's identity as an institution but also its early organisational 

ethos. Even before the SFO formally became operational, Crown Prosecutors within the 
CPS (who laterjoined the SFO) and civil servants within the DTI were committed to 
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demonstrating the Government's commitment to prosecuting commercial fraud. Even if it 

meant bringing directors of large public companies and established financial institutions 

before the courts. Whatwas important during this period was that 'seriousness', the prime 

criteria of acceptance of FIG and then the SFO, was simply large-scale fraud with a City 

dimension. 'Me political climate of the mid 1980s demanded the prosecution of City related 

fraud irrespective of its other features. Guinness was a politically expedient prosecution. 

The fall-oui of failed prosecutions - expensive trials, family suffering, or destroyed 

reputations - was at this time a subordinate consideration. The demand for prosecution 

prevailed. 

The specific ideological pressures of the mid 1980s created a demand for symbolic 

prosecutions. Guinness and Blue Arrow were exceptional cases. They were unrepresentative 

of the remainder of the SFO's cases, but both consolidated the image that the SFO had been 

designed to enshrine - the police force of the City of London. Most of the cases the SFO 

brought to trial involved either smaller financial firms or small private limited companies 

which, by falling into insolvency, had caused loss to larger financial institutions. These 

cases represent the product not of ideological contradiction but of the other main pressure 

behind the reform process - the City's demand for prosecution. 

The great irony is that the same political climate which had given the SFO its distinctive 

form and shaped its image as a ground-breaking expansionis 
*t 

organisation, in the event, 

brought about the conditions of its own demise. The political climate of the mid 1980s 

created the pressure to prosecute Guinness and, to a lesser extent, explains why the Blue 

Arrow case came to be accepted for investigation. As these cases progressed through the 

courts, the specific ideological reasons for prosecution gradually disappeared. The City no 

longer occupied centre stage in British politics. The ideological imperative behind large- 

scale prosecutions dissipated. In its absence, the consequences of expansionism - the 

immense cost of long trials - became the rhetoric which allowed decriminalisation to occur. 

In contrast to the attention that criminalisation had attracted, the process of 

decriminalisation was obscured from public view, taking place with the minimum of 

controversy. The importance of the SFO resides in its very existence. Its capacity to 

prosecute cases involving large companies with a City dimension was greatly amplified in 

the news media, dissolving criticism of the Government for its tolerance of City related 
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fraud. The SFO had signified change - the submission of the City of London if not to the 
discipline of the law then to the rigours of prosecution. It had altered the perception of the 

state's relationship to capital. When the SFO failed to secure convictions, the fact that it 

had marked a radical departure in form (better resourced and equipped with special powers 

of investigation), meant that the Government escaped criticism. It was the SFO rather than 

the Government that attracted criticism. The SFO's principal achievement, in other words, 

was to translate a pressing political problem into a bureaucratic issue. 
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THE DEFINITION OF CONDAERCIAL, COMPANY, SERIOUS OR 
FINANCIAL FRAUD 

Although the terms commercial, company, serious or financial fraud have no clear or 
universally accepted defuýitions, it is nevertheless useful to consider them as separate, but 
not exclusive, concepts which are commonly used to describe different types of fraud. 

Leonard Leigh once described commercial fraud as 'those manifestations of fraud which 
involve abuses of the forms, facilities and institutions of commerce' (1982: 8). A simpler 
way of saying much the same thing is to define commercial fraud as fraud committed within 
a commercial setting. It is generally understood to apply to organisational frauds committed 
through the commercial form (partnerships and public limited, private limited and private 
companies) which, with the support of the commercial form concerned, tend to advance its 
aims and objectives. To this effect, the amount of money involved is irrelevant and it can 
just as well be committed by an individual advancing the aims of the commercial body with 
the support of the organisation, as it can a number of individuals co-operating to the same 
effect. Where an organisational fraud is committed by a lone individual the necessity of 
organisational support implies that the individual must be the chief executive officer of the 
commercial form involved. In the prosecution against Peter Clowes, Peter Naylor, Guy von 
Crammer and Christopher Newman (R v Peter Clowes and others, 1992) which concerned 
the operation and eventual collapse of the Barlow Clowes series of companies and 
partnerships, the prosecution argued that the defendants had conspired to defraud the clients 
of Barlow Clowes, and as such were working in conjunction with one another. The jury, 
however, found no such collusion and came to the decision that Peter Clowes, the chief 
executive of Barlow Clowes - who, the prosecution alleged, had orchestrated the fraud - was 
operating alone (Peter Naylor was also convicted, but in relation to an isolated act and not 
the principal conspiracy). T'hus, on the basis of the jury's decision, the Barlow Clowes: case 
constituted a commercial fraud that had been committed by a lone individual with the 
support of the organisation to further the aims of that organisation. Commercial fraud, 
however, does not necessarily need to be organisational in form, it can equally be a fraud 
committed by a lone individual or a group of individuals acting in concert with each other 
(independently of any commercial organisation) against a commercial organisation. 

Cornmercial fraud, as it is defined above encompasses the concept of company fraud. This 
term denotes all frauds conunitted through the corporate form (thus, strictly speaking, it 
excludes partnerships), but unlike the concept of commercial fraud, it only applies to 
organisational frauds. It does not, in short, extend to individuals who, acting in an 
individual capacity as opposed to acting as agents of a company, commit frauds through or 
against companies. 

Financial frauds, on the other, do not necessarily involve an organisational element, 
although the term does tend to invoke the image of an organisation. Its primary 
distinguishing feature, in the context of this discussion, is the circumstances in which the 
fraud is committed, namely the primary and secondary financial markets and the 
institutional saving markets. 

Serious fraud (that is those cases of fraud accepted for investigation by the SFO) is neither 
distinguished by the form of the fraud, nor by the circumstances in which it takes place but 
by its political and financial significance. On the basis of the cases accepted by the SFO 
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(which does not have a monopoly on investigation and prosecuting serious fraud - see Levi, 
1993), serious fraud tends in general to be organisational. 

THE DEFIMTION OF COMNMRCIAL FRAUD CONMTTED THROUGH OR 
BY AN'OTHERWISE'LEGITIMATE COMPANY 

The above term is used as a convenient way of loosely denoting those organisational frauds 
committed by the senior executive officers of a company which has (or has had) some 
legitimate commercial object. That is to say the function of the company through which the 
fraud is committed is not purely to serve as a vehicle for fraud. The term is necessarily 
vague to capture the distinction made between different types of fraud in the Jardine 
Working Parry's report. Furthermore, the-distinction between an 'otherwise' legitimate 
company and an illegitimate company is a matter of degree. 

T]HE DEFINITION OF CITY FRAUD AND CITY CRIME 

The term 'City fraud' and 'City crime' is, in addition to the cases cited in the main text, also 
used to describe cases of fraud committed against financial institutions located in the City of 
London. An example of this is the Hill Samuel case, which concerned a number individuals, 

who conspired to defraud the merchant bank Hill Samuel by using forged payment cable 
forms to authorise the transfer of funds from the bank (Wilkinson, 1990). During the period 
under discussion, these type of cases were only briefly reported in the news media and, 
therefore, have had a marginal impact on the news media's representation of the SFO. 
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TABLE I 

TIHE CONPLENIIENT OF THE MCPCFD FOR THE YEARS 1979-1986 

Year 
No. of Metropolitan 

Police Officers 
attached to the 

MCPCFD 

No. of City of London 
Police Officers 
attached to the 

MCPCFD 

Total Complement of 
the MCPCFD 

1979 163 46 209 
1980 163 46 209 
1981 163 46 209 
1982 153 46 199 
1983 144 46 190 
1984 147 53 200 
1985 147 53 200 
1986 147 53 200 

Note: Levi quotes the figure of two hundred and eleven for the year 1982 in his book 
Regulating Fraud (Levi, 1987: 138). 
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TABLE2 

THE NUMBER OF SECTION 165 INVESTIGATIONS UNDERTAKEN 
BETWEEN 1967-1978 

Year Appointment of Inspectors under Sections 165(a) and (b) of 
the Companies Act 1948 

1967 18 
1968 15 
1969 26 
1970 15 
1971 24 
1972 6 
1973 9 
1974 25 
1975 16 
1976 10 
1977 14 
1978 8 

total 186 

The Department of Trade's Annual Report only records the combined number of 
investigations under section 165(a) and (b) and, even then, it only records them separately 
from section 109 inquiries for the years 1972 to 1978. Between these years there were a 
total of 88 investigations under 165, an average ofjust over twelve per annum (Department 
of Trade, 1973: 21,1974: 20,1975: 14; 1976: 16,1977: 16; 1978: 16,1979: 16). In 
Compa? ty Law and Capitalism. Tom Hadden, however, combines the data given in the 
Department's Annual Report with information acquired from a Parliamentary Question 
which records the individual number of investigations under section 165(a) and (b) and the 
years 1967 to 1971 (Hadden, 1977: 353). For the sake of consistency, I have simply used 
the combined number of section 165 investigations throughout the period from 1967 to 
1978, even though section 109 investigations were irrelevant to the use of investigations 
under section 165(a). It is unlikely that this would unduly distort the mean figure used to 
calculate the number of section 165 investigations that began with a section 109 inquiry in 
the main text. The reason for this is that, on the basis of the information available, there was 
rarely more than one investigation under section 165(a) every other year. During the period 
1967 to 1978 the Department of Trade undertook a total of one hundred and eighty six 
investigations under section 165 (a) and (b), an average per annum ofjust over fifteen. 
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TABLE3 

THE NUMBER OF SECTION 109 INQUIRIES UNDERTAKEN BETWEEN 
1967-1978 

Year Number of Inquiries initiated under Section 109 of the 
Companies Act 1967 

1967 27 
1968 48 
1969 62 
1970 61 
1971 103 
1972 109 
1973 81 
107A 110 

1975 150 
1976 130 
1977 89 
1978 69 

total 1059 

The Department of Trade's Annual Report only records the number of inquiries under 
section 109 separately from section 165 investigations for the years 1972 to 1978 
(Department of Trade, 1973: 21,1974: 20; 1975: 14,1976: 16; 1977: 16; 1978: 16; 1979: 
16). Hadden's Company Law and Capitalism, however, had data acquired from a 
Parliamentary Question for the years 1967 to 1971, which records the individual number of 
investigations under section 109 (Hadden, 1977: 353). 
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TABLE4 

TIHE TYPE OF CASES PROSECUTED BY THE SFO BETWEEN APRIL 6th 
1988 AND APRIL 4th 1995 

Type of Cases involving Organisational Fraud Number 

Organisational fraud (where at least one of the defendant is chief 
executive officer) 68 
'Organisational fraud' (including those cases where one of the defendants 
was not the chief executive officer) 75 
Private limited companies (where at least bne of the defendants is chief 
executive officer) 53 
Private limited companies (including those cases where one of the 
defendants -was not the chief executive officer) 56 
Private limited companies (where one defendants or a combination of 
defendants has a controlling stake) 50 
Public limited companies (where at least one of the defendants is the cFie-f 
executive officer, but excluding those cases committed through a private II 
limited company which is a wholly owned subsidiary of a public limited 
companv) 
Public limited companies (where at least one of the defendants is the chief 
executive officer and including those cases committed through a private 14 
limited company which is a wholly owned subsidiary of a public limited 
company) 
Public limited companies (including those cases where one of the 
defendants was not the chief executive officer and also including those 
cases committed through a private limited company which is a wholly 15 
owned subsidiary of a public limited company) 
Public limited companies (where at least one of the defendants is the chief 
executive officer, but excluding those cases committed through a financial 
service company either based inside or outside the Central London and 8 
those cases committed through a private limited company which is a 
wholly owned subsidiary of a public limited company) 
Public limited companies (where at least one of the defendants is the chief 
executive officer and including those cases cominitted through a private 
limited company which is a wholly owned subsidiary of a public limited 9 
company but excluding those cases committed through a financial service 
companv either based inside or outside Central London) 
Public limited companies (where none of the defendants is the chief 
executive officer) I 
Financial service companies based in the Central London (where one of 
the defendants was the chief executive officer) 15 
Financial service companies in the UK 33 
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TABLE 5(a) 

ORGANISATIONAL FRAUDS PROSECUTED BY THE SFO BETWEEN 
APRIL 6th 1988 AND APRIL 4th 1995 COMMITTED THROUGH PUBLIC 

LIMITED COMPANIES 

Case 
(see below) 

Simple Public 
Lin-tited 

Companv 

Financial Service 
Company 

Wholly owned 
Subsidiary 

Chief Executive 
Officer 

POLOI I I 
FAROI I I 
LEVOI I I 
BPLOI I I 
ESVOI I I 
BW02 I I 
BCOI I I 

CNWOI I I 
BLAOI I I 
EAGOI I I 
BAFOI I I 
GUOI I I 

MAR01 I I 
FERO I N/A N/A (1) N/A (1) N/A 
ELPO I I I 

TOTAL 8 5 4 14 

POLO L RvAsil Nadir andJohn Turner (1993) (Polly Peck PLQ, - 
FARO 1: Rv Gerald Smith (1993) (Farr PLQ; 
LEVOI: Rv Roger Levitt and others (1993) (The Levitt Group PLC), 
BPLO 1: Rv Nicholas Thomas and others (1994) (Blackspur Leasing PLC), ESVO 1: Rv 
Robert Knight, Robert Colman andMoshe Hochenberg others (1994) (Extra Special 
Vehicles PLQ; 
BW02: Rv George Walker and others (1994) (Brent Walker PLC), 
BCO 1: Rv Peter Clowes and others (1992) (James Ferguson Holdings PLQ; 
CNWO 1: Rv County Natwest and others (1992) (County Natwest Limited); 
BLAO LRv Andrew Kimmins (1992) (Blade Securities PLC), 
EAGO 1: Rv John Ferriday and others (1993) (Eagle Trust PLQ; 
BAFO 1: Rv Alexander Cole and others (1993) (Tbe Bestwood PLQ: 
GUOL Rv Ernest Saunders and others (1990) (Guinness PLQ; 
MARO 1: Rv William Didcote and others (1990) (Marconi Company Limited); FERO 1: Rv 
Christopher Roberts (199 1) (Scrimgeour Vickers (Asset Management) Limited); 
ELPO 1: Rv Michael Ward and others (1995) (European Leisu re PLC). 
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TABLE 5(b) 

ORGANISATIONAL FRAUDS PROSECUTED BY THE SFO BETWEEN 
APRIL 6th 1988 AND APRIL 4th 1995 COMMITTED THROUGH PUBLIC 

LIMITED COMPANIES 

Case Majority Stake 
(Chief Executive 

Officer) 

Largest Stake 
(Chief Executive 

Officer) 

Conviction Rate 
(Chief Executive) 

Conviction Rate 
(all defendants) 

POLO 1 0/21 
FAR01 1 1/1 
LEVOI 1 3/4 
BPLOI 0/4 
ESVOI 2/3 
BW02 1/3 
BCOI 2/7 

CNW01 0/14 
BLAOI 1 1/1 
EAGO 1 2/7 
BAF01 3/5 
GUOI 4/8 

MAR01 0/7 
FERO I N/A N/A N/A N/A 
ELPO 1 1 3/6 

TOTAL 3 6 9/14 = 64 % 19/68 = 28% 

1 Although proceedings against Asil Nadir are still outstanding, on the basis of the probability of 
him returning to the jurisdiction and standing trial I have determined to count him as an 
unconvictcd dcfcndant. 
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