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The first chapter of this dissertation examines four kinds of various expenses or 

charges incurring for preventing a loss by perils insured under the 1906 Marine 

Insurance Act: they are general average, salvage charges, particular charges and suing 

and labouring expenses in order to find out the real statutory position and application 

of salvage on the 1906 Marine Insurance Act. 

The second chapter continually examines the practical application of salvage on 

marine insurance policies/clauses. The policies or clauses discussed include the 

Foreign General Average Clauses, the York-Antwerp Rules 1974/1990/1994, Rule CI 

of the Rules of Practice of Association of Average Adjusters; Institute Time Clauses 

for Hull, Institute Cargo Clauses and the P&I Insurance. 

The third chapter discusses the changes of substantive law of salvage in the 1989 

Salvage Convention which may affect the marine insurance. The selected issues 

include the new special compensation scheme, the duties clauses, the 1981 Montreal 

Compromise, the 1980 and 1990 Funding Agreement, the 1994 Pollution 

Compromise and the Nagasaki Spirit case. 

The fourth chapter discuss separately the impacts of each major substantive 

change of the 1989 Salvage Convention on the 1906 Marine Insurance Act and the 

practical policies and clauses and further discover the problems which may reveal 

unsettled. 

This dissertation provides lots of suggestions for various disclosed issues and 

problems existing and concealing in the 1989 Salvage Convention and marine 

insurance. 



To My Late Father 

(Who died on 8'̂  IVlay 1998 just after this dissertation was submitted) 
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INTRODUCTION 



Introduction 

Environmental protection has become a modern day issue and there is a 

tendency to date it back to the 1970s. In the shipping industry, the rapid 

economical development, the evolution of maritime transportation and the 

technological changes in the size and complexity of ships represent a greater 

potential danger on this planet we live. The disasters of 1967 Torrey Canyon 

and 1978 Amoco Cadiz pollution cases caused a series of international 

legislation on the different relevant aspects. For examples, the MARPOL 

1973/78 provide more severe requirements on ships' construction and their 

safety for preventing purposes; the 1969 International Convention on Civil 

Liability for Oil Pollution, the 1971 International Convention on the Establishment 

of an International Fund for Compensation and their sequential amendments 

which provide for damages compensation; the 1989 International Convention on 

Salvage for encouraging salvors to minimize the environmental damage while 

rendering their services., and so on. These international legislation are not only 

substantially affecting shipping parties, but also insurance parties behind them. 

The impact of the 1989 Salvage Convention on marine insurance is the subject 

of this paper intends to study. 

The law relating to salvage can be exceedingly complex.^ On the other 

hand, English law on marine insurance, as codified by the Marine Insurance Act 

1906, classifies the costs of rescuing operations in a complicated way under four 

headings; salvage charges (section 65), general average (section 66), particular 

charges (section 65.1) and suing and labouring expenses (section 78). 

Furthermore, the practical Institute clauses give a different application on the 

costs of rescuing operation from the statute - Marine Insurance Act 1906, while 

the York-Antwerp Rules is also applied. These different situations and their 

inter-relationship (see the Diagram 1 below) are not only complex but also exist 

lots of disputes. 

^ Lowndes and Rudolf, The Law of General Average and the York-Antwerp Rules, 1997,12th ed., 

at para 6.01. 



Diagram 1. 

The inter-relationship among M.I.A., practical clauses and salvage 

YORK-ANTWERP 
RULES 

SALVAGE 
Maritime salvage 

In the nature of salvage 

PRACTICAL CLAUSES 
- Ship : ITC / IVC.. 
- Cargo : ICC.. 
- Freight: ITC.. 
- Container: ITC.. 
-P&l 

MARINE INSURANCE ACT 
- Salvage Charges 
- General Average 
- Particular Charges 
- Suing and Labouring 

The Issues: 

What is the real legal status of the Lloyd's Open Form under the Marine 

Insurance Act 1906 ? "Particular charges" stands its legal status on the Marine 

Insurance Act 1906. However, almost all marine insurance textbooks state that 

particular charges can only be recovered under the suing and labouring clause. 

Is this viewpoint critical? The new "special compensation" scheme, which 

diverged from the traditional maritime salvage "no cure no pay" principle, may be 

the most important change which will strongly influence the marine insurance 

industry. But does the Salvage Convention lead to other changes which may 

also affect the marine insurance? For example, the Convention imposes some 

duties on the salvor, and the master and the owner of the vessel, and the owner 

of other property during the course of a salvage operation (Article 8 of the 

Convention). What is the effect under the existing marine insurance if the said 

owner or master failed to perform said duties ? Does the duty to sue and labour 

under the section 78(4) of the 1906 MIA apply in such circumstance ? 



Subject to the Salvage Convention 1989, both the York-Antwerp Rules and 

the Lloyd's Open Form were amended in 1990 and sequentially amended as 

1994 York-Antwerp Rules and the 1995 Lloyd's Open Form. The new Institute 

Time Clauses - Hulls were introduced in 1995 but were attacked by the P&l 

Clubs by reason that the new clauses might have changed the understanding 

achieved in the 1981 Montreal Compromise and the 1994 Pollution Compromise. 

What is the "Institute General Average - Pollution Expenditure Clause Hulls" and 

what is its effects ? Does it really fill up the gaps which appear in the new 

Institute Time Clauses - Hulls 1995 ? In 1980 and 1990, Lloyd's, the Institute of 

London Underwriters and the International Group of P&l Clubs made a public 

pronouncement of market agreement (said the Funding Agreement 1980 or 

1990) undertook to continue to accept that Salvage Awards are recoverable by 

ship, cargo and freight under the existing forms of policies^. What is the legal 

effect of the said Funding Agreements? 

The salvors (International Salvage Union) strongly attacked the "Nagasaki 

Spirit" case held by House of Lords on Feb. 1997. Did the "Nagasaki Spirit" case 

settle all problems related to the new "special compensation" scheme? An 

example of which the limitation of special compensation. 

The Purpose and Importance of this research: 

The 1989 Salvage Convention entered into force on 14 July 1996. It is 

expectable that the new 1994 York-Antwerp Rules and 1995 Lloyd's Open Form 

will be widely adopted both by shipping and insurance industries. There have 

been a lot of books and articles conducting comprehensive survey on the 1989 

Salvage Convention. However, with the exception of the issues relating to the 

special compensation, very few survey dealt with the impacts and relationships 

between the Salvage Convention and marine insurance. The purpose and 

importance of this research is to try to make up for the above lack of research by 

way of not only to comment on the questions mentioned above but also to try to 

discover any other problems or resintegra which possibly exist and bring forth 

any possible solutions or recommendation. 

O'Mayon Marine Insurance, 1993, at p407. 



The Difficulties: 

The cases being reported in between 1906 and 1980 in respect of the inter-

relationship among salvage, general average and marine insurance are limited 

in number. It is also not surprising that the reported cases in respect of the new 

Salvage Convention, the Lloyd's Open Form and the York-Antwerp Rules from 

1980 till now are very more limited. It may exist a difficulty that those reported 

cases seem to be unable to give any substantial assistance on lots of questions 

arose or disclosed in this research. Same difficult situation may also be 

encountered as far as authorities are concerned. Since mentioned, very few 

published works (textbooks and articles) dealt with said impacts and 

relationships. 

On the other hand, it is also difficult, as lack of cases and other authorities 

supported, to challenge some misunderstandings which have existed for a long 

time in some important marine insurance textbooks. For instance, "the term 

'particular charges' and 'suing and labouring expenses' are both used to refer to 

expenses recoverable under the suing and labouring clause" as well as "a 

distinction was drawn between salvors acting on the maritime law, and salvors 

working under special contract, in Aitchison v. Lohre case" mentioned in Arnould 

book.^ Therefore, It would appear that a more detailed analysis is needed to 

support the viewpoints adopted by this research. 

The Methodology: 

Case study and searching of the related published works are the basic research 

methods in this dissertation. However, by reasons of lack of sufficient number of 

cases and other authorities, as well as the complicated relationship among the 

statute, the practice and the Salvage Convention, the comparative interpretation 

method will be constantly used in order to distinguish the application of the 

related similar items; also the historical interpretation method will be used in 

order to find out the true meaning of the statute and clauses discussed; and the 

constructive interpretation method will be used in order to disclose the 

framework of the M.I.A. 1906 and the legal status of each particular item in the 

context of the M.I.A.. A lot of diagrams and tables will be adopted to express 

those frameworks and comparisons. 

Arnould Law of Marine Insurance and Average, 16th ed,, 1981/1997, at para 908 and 911. 



The Structure: 

The work consists of five parts: 1) the statute: the M.I.A. 1906; 2) the practice: 

the York-Antwerp Rules, the Institute Clauses and P&l Insurance; 3) the 

changes: of the 1989 Salvage Convention; 4) the impacts and 5) the conclusion. 

First chapter - The Statutory Position and Application of Salvage on Marine 

Insurance Act 1906 

This chapter is the foundation of the whole dissertation. It will deal with the 

framework of the four kinds of saving acts in the 1906 Marine Insurance Act. 

They are salvage charges, general average, suing and labouring expenses and 

particular charges. All related provisions for said four kinds of saving acts and 

their individual features will first be discussed and then compared with their 

similarities and differences. The Bill and the Bill's draughtsman - Mr. 

Chalmers' first edition book 1901" and cases referred therein as well as other 

major published books® referred to by Mr. Chalmers will be examined in detail in 

order to disclose the real meaning and legislation background of the related 

provisions in the Marine Insurance Act 1906. Furthermore, Mr. 

Chalmers' second edition book 1913 will be also examined in order to compare 

any difference between the Bill and the final Act. Of course, the cases reported 

after the enactment of the M.I.A. 1906 will also be discussed to improve the 

interpretation on the M.I.A. 1906. 

This chapter will also try to resolve some existing disputes and res Integra. 

For example, the legal status of the Lloyd's Open Form under the Marine 

Insurance Act; the problem implies in the traditional classification on salvage; 

the introducing of the mitigation rules under general contract law to resolve the 

problem if the policy imposes a duty on the assured to sue and labour but 

without express engagement of reimbursement; the duty to sue and labour and 

the right to claim sue and labour are different concepts under the Marine 

Insurance Act; the legal status of "particular charges", and its application and 

differences from the suing and labouring expenses. 

" M. D, Chalmers and Douglas Owen, A Digest of the Law relating to IVIarine Insurance, 1901 

® They are Arnould 6th edition 1887; McArthur, 2nd edition 1890; Owen's Notes and Clauses, 3rd 

edition 1890; Lowndes, 2nd edition 1881. and Gow on Insurance. 



Second chapter - The Practical Application of Salvage on Marine 

Insurance 

This chapter will discuss the Foreign General Average Clause, which as a 

bridge, connects salvage with the York-Antwerp Rules; Rule C1 of the Rules of 

Practice of Association of Average Adjusters; Rule VI and other related rules of 

the York-Antwerp Rules; and the practical Institute Clauses presently used and 

the related risks cover offered by P&l Clubs. This chapter will examine in detail 

the origin, development and features of those Clauses and Rules and their 

differences from the Marine Insurance Act 1906. 

Third chapter - The Changes of Substantive Law of Salvage in the 1989 

Salvage Convention. 

The 1910 Salvage Convention left a number of important topics 

unmentioned and not all respects of the 1910 Convention reflect the existing 

English Law of salvage. In many instances, the 1989 Salvage Convention, 

which was incorporated in the 1994 Merchant Shipping (Salvage and Pollution) 

Act, re-states the topics of 1910 Convention but also introduces many new 

schemes. The third chapter will discuss the principle, substantive law changes 

and disputes relating to the 1989 Salvage Convention. The new special 

compensation scheme, duty clause on salvor and owner/master, the Lloyd's 

Open Form, the 1981 Montreal Compromise, the 1980 and 1990 Funding 

Agreement, the 1994 Pollution Compromise and the "Nagasaki Spirit" case are 

the main issues will be discussed in this chapter. 

Fourth chapter -The impacts of the 1989 Salvage Convention on marine 

Insurance. 

This chapter is the central core of the whole dissertation. It will not only 

discuss separately the impacts of each major substantive change of 1989 

Salvage Convention on the statute - 1906 Marine Insurance Act and the practice 

- Institute clauses (Hull, cargo, freight & others), P&l insurance & the York-

Antwerp Rules, but also try to discover the problems which may reveal 

unsettled. 

Fifth Chapter: Conclusion 

This chapter summarizes the existing disputes and problems dealt with in this 

research and the possible suggestions on them. 

The framework of this research work is showed in diagram. 2 below; 
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Chapter 1 

The Statutory Position and Application of Salvage under 

the 1906 IVIarine Insurance Act 

1.1 Introduction 

In simple terms, salvage Is the payment made for the rescue of property from 

loss at sea, but the law relating to the subject can be exceedingly complex/ The 

1906 Marine Insurance Act (M.I.A.) consists of four^ kinds of expenses or 

charges incurring for preventing a loss by perils insured. They are general 

average, salvage charges, particular charges and suing & labouring expenses. 

The acts for incurring those expenses/charges are collectively called "saving 

acts". 

1.1.1 Phraseology 

Gow said that "there exists a great confusion in the meanings attached to the 

word "salvage" in commerce and even in insurance. Salvage used to mean the 

act of saving ship/goods at sea, the reward paid for such saving, the ship/goods 

themselves after being saved, the net profit to the concerned resulting from the 

saving ship/goods.^ Chalmers also defined the word "salvage" that: 

In maritime law it (salvage) is applied alike to the salvor's service and the salvor's 

^ Lowndes and Rudolf, The Law of General Average and The York-Antwerp Rules, 12th ed., 

1997, para 6.01. 

^ The majority of text books classify the cost of the rescue operations in three headings; salvage 

charges, general average and sue and labour expenses. See Lowndes and Rudolf, O'May, 

Templeman, Arnould. For this research, the fourth heading "particular charges" is added and this 

charges will be discussed in detail in comparison with the above three headings for trying to find 

out its application on salvage. 

^ Gow, Sea Insurance, 1st ed., 1914, at p. 117. 
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reward In insurance law it is also used to denote the thing saved, as, for 

instance in the phrase "without benefit of salvage," or when a loss is referred to as 

a "salvage loss".4 

The word "salvage" under the insurance law, collectively to say, is defined as: 

salvor's service, salvor's reward, the thing saved and the loss of salvage.^ 

The M.I.A.-1906 mentions the word "salvage" ten times. Their semantics 

need to be distinguished before making any further discussions. The respective 

meanings may be divided into two categories: 

1. the materials salvaged 

Both of the expressions "without benefit of salvage to the insurer" and "no 

possibility of salvage" are stated in M.I.A. section 4(2) included. In the case of 

Allkins V. Jupe, Lindley J said 

the underwriters cannot take possession of the profit upon the sale of goods and 

treat it as salvage; for the policy contains an express declaration that they shall 

not have 'benefit of salvage'. Therefore the assured may get more than an 

indemnity, and it follows that the policy is illegal within 19 Geo. 2, c. 37 ® 

Except for fire and motor insurance, salvage in this meaning is not generally 

used in modern insurance, specially in marine insurance. For example, the 

Institute Time Clauses- Hull uses the word "proceeds" instead of "salvage" 

(clause 11.5 of the Institute Time Clauses Hulls 1995). The difference between 

the insured value and its net "proceeds" is called "salvage loss". Gow suggested 

"As proceeds are in such a case(C.T.L.) technically termed salvage, this form of 

Chalmers' Marine Insurance Act 1906, 9th ed. 1983 at p. 104. 

® Those meanings are similar than its ordinary meanings as defined in the Oxford Dictionary that 

(The Concise Oxford Dictionary of Current English, Clarendon Press, 9th edition, 1995, at p. 

1219.): 

a. the rescue of a ship, its cargo or other property, from loss at sea; 

b. the property saved in this way; 

c. the saving and utilization of waste paper, scrap materials ..etc.; the materials salvaged; 

d. payment made or due to a person who has saved a ship or its cargo. 

G M/c/ns V. Jupe (1877) 2 C.P.D. 375 at p. 390. 



settlement is known in the language of insurance by the name of 'salvage loss'"/ 

2. the rescue of a ship, its cargo or other property, from loss at sea: 

The expressions "the expense of future salvage operation" in section 60; "in 

the nature of salvage" in section 65(2) and "salvage charges" in sections 64(2), 

65(1), 65(2), 73(2), 76(2) and 78(2) are included in this meaning. 

It is submitted that, for reason of certainty in legislation, using a complex but 

precise word is better than using a single word with several different expressions. 

In this paper, "salvage" referring to the rescuing of a ship, its cargo or other 

property from loss at sea will be called "salvage service" or "salvage operation": 

whereas "salvage" referring to the payment to the salvor will be called "salvage 

charges". 

1.1.2 Framework and regulation under the 1906 M.I.A. for 
various saving acts 

"Salvage charges" as defined in the section 65 of the 1906 M.I.A. are the 

charges recoverable under maritime law by a salvor independently of contract 

(section 65.2), which incurred in preventing a loss by perils insured against 

(section 65.1). 

Section 65.2 further states that" 

It (salvage charges) do not include the expenses of services in the nature of 

salvage rendered by the assured or his agents, or any person employed for hire 

by them for the purpose of averting a peril insured against. Such expenses, where 

properly incurred, may be recovered as particular charges or as a general 

average loss, according to the circumstances under which they were incurred." 

The services mentioned in this sub-paragraph do not refer to the "maritime law 

salvage" but instead to the saving act intentionally done by the insureds 

themselves or any persons employed by them for hire for rescuing the insured 

property or all property in common adventure or performing their pre-existing 

duty. The person who is entitled to receive the expense incurred for such 

^ Gow, Marine Insurance, 4th ed. 1917, at p. 170. 
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services may be called "self-saving", "hire employee", or as Gow said®, called 

"hire recoverer". 

"Particular charges", as defined in section 64(2) of the 1906 M.I.A., are the 

expenses incurred by or on behalf of the assured for the safety or presen/ation 

of the subject-matter insured, other than general average and salvage charges. 

"Particular charges" is a kind of charges under the heading of "Partial Losses". 

The same heading also includes salvage charges and general average. 

Particular charges are not included in particular average, which is a partial loss 

of the subject-matter insured, caused by peril insured against, and which is not 

also a general average loss (section 64.1). The diagram 3 below shows the 

various kinds of losses in the 1906 M.l.A. 

Diagram 3. 

The kinds of "losses" under the 1906 M.l.A. 

- - To ta l Loss --r-- Actual To ta l Loss ( s . 5 7 ) 
I - - - C o n s t r u c t i v e Tota l Loss ( s . 6 0 ) 
I 

LOSS -I 
( s . 5 6 ) I - - Average -^ - - P a r t i c u l a r Average ( s . 6 4 . 1 ) 

I I - - General Average ( s . 6 6 ) 
: - P a r t i a l L o s s - - I 

( s s . 6 4 - 6 7 ) - - C h a r g e s - ^ - - Salvage Charges ( s . 6 5 ) 
-- P a r t i c u l a r C h a r g e s ( s . 6 4 . 2 ) 

The position which shall be further considered is the measure of indemnity. 

Assuming that the assured signed a fixed daily hire contract to re-float a 

stranded in ballast not charter vessel, with full insured value and all risk time hull 

policy attached; the operation failed and the vessel totally lose, could the 

assured recover the hire incurred in accordance with M.l.A.? If yes, on which 

item(s) she can rely (salvage charges, general average, particular charges)? 

Another extreme example assuming in the same situation, where the policy is 

warranted free from particular average (F.P.A.) and the operation succeeded. 

The damage repair cost would be less than the repaired value, but if taking into 

account the hire would be paid by them, the whole costs will exceed the value 

insured. What figure is recoverable? Would it be only the paid hire or the value 

Gow, Sea Insurance, 1914, at p. 117. 
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insured in full, or also includes the amount exceeding the value insured? 

Unless the policy otherwise provides, the general principle of measure of 

indemnity, as the 1906 M.I.A. provides, is the full extent of the insurable value in 

the case of an unvalued policy, or, the full extent of the value fixed by the policy 

in the case of a valued policy (section 67.1). However, the 1906 M.I.A. provides 

a further resource of indemnity. Where the policy contains a suing and labouring 

clause, the engagement thereby is deemed to be supplementary to the contract 

of insurance. The assured may thus recover from the insurer any expenses 

properly incurred pursuant to the clause, notwithstanding that the insurer may 

have paid for a total loss from particular average, either wholly or under a certain 

percentage (section 78.1). In other words, suing and labouring expenses may 

be considered as the fourth possible recoverable item for salvage under the 

1906 IVI.I.A. 

1.1.3 Research purpose and restriction of this chapter 

This chapter will only concentrate on interpreting the related provisions of the 

"salvage charges", "general average", "particular charges" and "suing and 

labouring expenses" in the 1906 M.I.A. and also discuss their statutory 

characteristics and the inter-relationships in order to find out their statutory 

application on different kinds of salvage. 

I have to admit that it would be better if the practical rules (especially York-

Antwerp Rules) and clauses (Institute Clauses) are simultaneously considered 

in this chapter. However, in order to limit the length of this chapter and to avoid 

the complexity which may incur while dealing with all at once, the Rules and 

clauses which concern the practical application on salvage and their different 

points between the M.I.A. will be discussed in the next chapter. 

Finally, I also have to admit that, where the York-Antwerp Rules (1974 or its 

latter visions) are applicable (in fact it is that), to make a detailed distinction 

among those expenses would be not so useful. However, for academic reasons, 

this will be done. 
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1.2 Salvage charges 

1.2.1 Definition and classification 

"Salvage charges", as defined in M.i.A. section 65(2), is the charges recoverable 

under maritime law by a salvor independently of contract. They do not include 

the expenses of services in the nature of salvage rendered by the assured or his 

agents, or any person employed for hire by them, for purpose of averting a peril 

insured against. 

1.2.1.1 Traditional categorisation 

Traditionally, M.I.A. section 65(2) is classified, by plenty of textbooks, into two 

kinds of salvage: 1) pure salvage (or voluntary salvage, salvage proper, 

speculation salvage, unemployed salvage) in respect of the charges 

recoverable under maritime law independently of contract and 2) contractual 

salvage (or employed salvage, salvage by contract) in respect of the services in 

the nature of salvage rendered by the assured or his agents, or any person 

employed for hire by them. 

Pure salvage which interpreted by those textbooks is the "services rendered 

without a contract being made"®; or "rendered by volunteer salvors without a 

contract of any kind (verbal or othenwise)".^° This paper, however, adopts 

another semantics interpretation on the words "independently of contract" that 

" the right to an award of salvage is independent of whether there was a contract 

or not"^\ 

1.2.1.2 The importance of proper categorisation 

Donald O'May in his book said "the categorisation of the various types of 

charges on underwriters may seem unnecessarily complicated, but the 

distinction between salvage, sue and labouring and general average is a logical 

® Templeman on Marine Insurance, 6th ed. 1986, at p. 369. 

Buglass, Marine Insurance and General Average in the United States, 3rd ed. 1991, at p. 330. 

Lowndes and Rudolf, ibid, at para 6.05; see also The Hestia (1895) 7 Asp M.C. 599. 
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one"^\ Salvage charges, general average, particular charges and suing and 

labouring expenses are different recoverable items with standing their own 

individual legal effects under the 1906 Marine Insurance Act. It is therefore that 

the nature of any services rendered for preserving the subject matter insured 

must be carefully checked and categorized. For example, the dispute in 

categorizing the Lloyds' Open Form has existed for a long time. Arnould, Carver 

and Lowndes have given no firm answer; Donald O'May, Templeman and 

Buglass have considered it was not "salvage charges" under the 1906 M.I.A.; 

Victor Dover {A Handbook to Marine Insurance), Kenneth Goodacre {Marine 

Insurance Claims) have opined it was salvage charges. 

1.2.1.3 The issue of "independently of contract" & Criticism on 
the traditional classification 

Subject to general contract law and salvage law, except salving wrecks, it is 

difficult to imagine what kind of salvage service is "independently of contract". 

Harry Newson, in his book of The Law of Salvage, Towage, and Pilotage, with 

some supporting cases, dealt with the validation of "salvage contract or 

agreement" said that 

An agreement as to the amount of salvage remuneration deliberately entered into 

at the time of commencement of the services between perfectly competent parties 

will be valid, and the amount stipulated for as salvage will become payable on the 

services being brought to a successful issue. 

It is interested to note that the words "independently of contract" did not appear 

in the Bills which were introduced in the House of Lords in 1894, 1895, 1896 and 

1899.^" It is difficult now to trace why the words were finally added in the M.I.A. 

65 (2). However, it is important to know that, during the Bills, some cases [The 

Hestia (1895) and Five Steel Barges (1890) affirmed by The Cargo ex. Port 

Victor (1901)] were reported in respect of the issue of "independently of 

contract" under maritime salvage and also that the precursor of the most 

Donald O'May, Marine Insurance Law and Policy, 1 st ed. 1993, at p. 390. 

" Harry Newson, The Law of Salvage, Towage, and Pilotage, 1886, at p. 52. 

Section 66 (2) of Marine Insurance Bill, see Chalmers' A Digest of the Law relating to Marine 

Insurance, 1st ed., 1901, at p. 82. 
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important "no cure no pay" salvage contract (LOF) in the world had been 

introduced during that period. 

Bruses J, in the case of The Hestia (1895), said that; 

Salvage claims do not rest upon contract. Where property has been salved from 

sea perils, and the claimants have effected the salvage, or have contributed to the 

salvage, the law confers upon them the right to be paid salvage reward out of the 

proceeds of the property which they have saves or helped to save. No doubt the 

parties may by contract determine the amount to be paid; but the right to salvage 

is in no way dependent upon contract, and may exist, and frequently does exist, in 

the absence of any express contract, or of any circumstances to raise an implied 

contract. 

Lord Kennedy, in his book, cited the case of The Hestia pointed out that; 

Whilst the Court of Admiralty is not precluded from entertaining a salvage claim 

because the nature of the service or the amount of its reward has been fixed by 

agreement, the right of the salvor is, essentially, independent of contract (The 

Hestia).'^^ 

Sir James Hannen, in Five Steel Barges, said that; 

The right to salvage may arise out of an actual contract; but it does not 

necessarily do so. It is a presumption of law arising out of the fact that property 

has been saved that the owner of property who has had the benefit of it should 

make remuneration to those who have conferred the benefit upon him, 

notwithstanding that he has not entered into any contract on the subject.''^ 

Sir F. Jeune, in The Cargo ex Port Victor, also said that; 

The true view is, I think, that the law of Admiralty imposes on the owner of 

property saved an obligation to pay the person who saves it simply because in the 

view of that system of law it is just he should] and this conception of justice 

naturally imposes a proportionate obligation on any person whose interest in the 

property is real...I see no reason, therefore, why I should not follow the view of 

Lord Hannen (Five Steel Barges case). 

The Hesf/a (1895) P. 193, at p. 199. 

Kennedy, A Treatise on The Law of Civil Salvage, 2nd ed. 1907, at p. 4. 

Ave Sfee/ Barges, (1890) 15 P. D. 142 at p. 146. 

The Cargo ex Port Victor, (1901) P. 243 at p. 249. 
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For short, "a contract being made or not" is not one of the fundamental 

ingredients of "salvage" under maritime law, provided that such contract is 

made under "no cure no pay" basis. "Independently of contract" in the 1906 

M.I.A. section 65(2) is not formed as a condition or limitation to the extent of 

"salvage charges" under maritime law or the salvage charges recoverable under 

the Marine Insurance Act 1906. It does merely declare a general principle of 

maritime law salvage that the right to salvage is independent of whether there 

was a contract or nof^. If not interpreted in this way, the existing problems, for 

example the classification of LOF or similar kinds of maritime salvage contracts, 

cannot be properly settled. 

Furthermore, under the maritime law, it was a well settled issue that, under 

marine insurance, at least since the case of Cary \/. Kin^° in 1736, salvage 

incurred in preventing a loss by insured perils may be recoverable from the 

underwriters without there being any need for the policy special cover. This was 

also affirmed by a number of reported cases, such as Aitchison v. Lohre (1879)^'' 

and Ballantyne v. Mackinnon (1896)^. Contractual salvage under no cure no 

pay basis was well accepted as a kind of salvage under maritime law in this 

country. It is difficult to imagine that the Marine Insurance Act 1906, as a 

codifying act, cut apart the said maritime law principles on salvage and gave 

"contractual salvage" an independent position outside the maritime law. 

1,2.1.4 "Aitchison v. Lohre" 

Before discussing the second paragraph of the 1906 M.I.A. section 65(2), it is 

important to first cite the Lord Blackburn's wording in Aitchison v. Lohre^^: 

....And the object of this (sue and labour clause) is to encourage and induce the 

assured to exert themselves, and therefore the insurers bind themselves to pay in 

The Hesf/a, (1895) 7 Asp IVIC 599. 

^ Cary v. King (1736) Cas. temp. Hardw. 304. 

Aitchison v. Lohre (1879) 4 App. Cas. 755. 

^ Ballantyne y. Mackinnon (1896) 2 Q.B. 455. 

23 Subject to Chalmers and Arnould, "Aitchison v. Lohre" is the leading case referred by the M.I.A. 

section 65 and 78 relating to the settlement of "salvage charges" and its relationship with suing 

and labouring expenses. 
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proportion any expense incurred, whenever such expense is reasonably incurred 

for the preservation of the thing from loss, in consequence of the efforts of the 

assured or their agents. It is all one whether the labour is by the assured or their 

agents themselves, or by persons whom they have hired for the purpose, but the 

object was to encourage exertion on the part of the assured; not to provide an 

additional remedy for the recovery, by the assured, of indemnity for a loss which 

was, by the maritime law, a consequence of the peril. In some cases the agents of 

the assured hire persons to render services on the terms that they shall be paid 

for their work and labour, and thus obviate the necessity of incurring the much 

heavier charges which would be incurred if the same services were rendered by 

salvors, who are to be paid nothing in case of failure, and a large remuneration 

proportional to the value of what is saved in the event of success. I do not say that 

such hire may not come v^/ithin the suing and labouring clause. But that is not this 

case. The owners of the Texas did the labour here, not as agents of the assured, 

and being to be paid by them wages for their labour, but as salvors acting on the 

maritime. 

This wording may be examined that: 

a. Who has done the labour? It is the assured or his agents or by persons 

whom have hired for preserving the thing from loss. That is identical under 

the words of the S.G. suing and labouring clause. However the object of 

such clause is to encourage exertion on the assured alone. Lord 

Blackburn, before holding above, said that "1 think that general average 

and salvage do not come within either the words or the object of the suing 

and labouring clauses". It is therefore assumed that general average and 

salvage do not embrace the characters of "the labour is by the assured, 

their agents or by the person whom have hired" and "the object is to 

encourage the assured". Further, we may also assume that the wording 

of "..rendered by the assured or his agents, or any persons employed for 

hire by them" in the MIA section 65(2) second paragraph might codify Lord 

Blackburn's words cited above. 

b. The words "not to provide an additional remedy" means general average 

and salvage (which do not come within the words or the object of the suing 

and labouring clause) can never be recovered under the suing and 

Aitchison v. Lohre, (1879) 4 App. Cas. 755 at p. 765. 
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labouring clause. 

c. The words "in some cases. 

Arnould said "A distinction was drawn (by Lord Blackburn) between salvors 

acting on the maritime law, and salvors working under special contract"^^ 

This opinion is critical. Actually, the key word of the whole sentence is the 

word "heavier". Lord Blackburn, by illustrating that the assured may 

deliberately choose a "whether successful or not" contractual services but 

not "no cure no pay" salvage service to obviate the much possible heavier 

charges which may incur from the latter, to consider whether the decision 

made by the assured met with the object of "encouraging the assured" 

under the suing and labouring clause or not. However, Lord Blackburn 

gave no firm answer on the problem of the said "whether successful or not 

salvage contract". I.e. the said "whether successful or not" contract to be 

treated as a hiring within the suing and labouring clause or not was 

unsettled in the face of the present case. 

As we know, Lord Blackburn reversing Brett's L.J. decision in the 

Court of Appeal on the point that "maritime salvage could be recoverable 

under the suing and labouring clause", which Brett L.J. opined that 

the nature and object of them (i.e. voluntary salvage and contractual 

salvage under no cure no pay basis) are precisely with the proposition 

above enunciated (i.e. within the suing and labouring clause, depends upon 

whether the liability or obligation to pay for such salvage services as were 

here rendered is within the clause)^®. 

However, Brett L.J. in his decision, did not mention the case "whether 

service rendered under fixed hire basis is recoverable under the suing and 

labouring clause or not". It may properly be assumed that Lord Blackburn 

kept the same line drew by Brett L.J. but reversed it (i.e. voluntary salvage 

and no cure no pay contractual service are not recoverable under the 

suing and labouring clause) and gave no firm answer on the fixed hire 

salvage service. 

More precisely, the district drew by Lord Blackburn was that "whether 

successful or not" hiring contract and the maritime law "no cure no pay" 

salvage service, but was not as opined by Arnould "salvors acting on the 

Arnould, ibid., 1981 at para 911, 

^ Lo/?re y. /\/fc/7/son (1878) 3 QBD 558 at p. 568. 
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maritime law" and "salvors working under special contract". On the other 

hand, Arnould uses the word "salvors" who works under a special contract 

is also critical. The said "salvors", precisely say, are not the nominated 

salvors under maritime law. The use of the word "salvors" in accompanying 

with Arnould's opinion, by drawing a line of "maritime law" salvage and 

"special contract" salvage, confuses and over-clouds "no cure no pay" 

element under maritime law. 

The wording of the 1906 M.I.A. section 65(2) "..or any person 

employed for hire by them(assured or his agents)", basically affirms Lord 

Blackburn's illustration that "whether successful or not" hiring contract is 

not within the meaning of "salvage charges" under maritime salvage. 

However, whether said hiring contract is within the suing and labouring 

clause is still not clear (as section 65(2) states such expenses may be 

recovered as "particular charges" or as a "general average" according to 

the circumstances). 

The distinct line of "no cure no pay" was also affirmed by Lord Chancellor and 

Lord Hatherley in the same case. Lord Chancellor (Earl Cairns) said: 

It appears to me to be quite clear that if any expenses were to be recoverable 

under suing and labouring clause, they must be expenses assessed upon the 

quantum meruit principle. Now salvage expenses are not assessed upon the 

quantum meruit principle; they are assessed upon the general principle of 

maritime law...that if the effort to save the ship (however laborious in itself, and 

dangerous in its circumstance) had not been successful, nothing whatever would 

have been paid. 

Lord Hatherley also said that: 

where the salvage seems to have been an ordinary sort of salvage, namely, a 

ship perceiving another at a distance and in a state of distress comes to the 

rescue, no bargain being made. W e were expressly told in the case that no 

bargain being made as to any remuneration which should be given, but it was 

rescued upon the simple and common principle of salvage. 

For short, the Aitchison v. Lorhe concluded that :a) "no cure no pay" is the 

central and basic element of maritime salvage which differs from the others 

Aitchison v, Lohre, (1879) 4 App. Cas. 755, at pp. 766-767. 

supra, at p. 768, 
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kinds of services; 2) the labour rendered by the assured or their agents 

themselves, or by persons whom they have hired for preserving the subject 

matter insured is not "salvage charges". I believe that these conclusions may 

properly represent the distance line between first and second paragraph of the 

1906 l\/I.I.A. 65(2). 

1.2.1.5 Maritime salvage and "In the nature of salvage" 

"in the nature o f , as interpreted by Oxford Dictionar/^, means "characteristically 

resembling to the class o f . It represents a similar thing but not the same thing. 

That is to say that, the services rendered by the assured and so on in the 

second paragraph of the 1906 M.I.A. section 65(2) do not belong to the "salvage 

charges" in the first paragraph of section 65(2). Their nature may more or less 

accord with or relate to some ingredients of forming a "salvage charges" under 

maritime law as defined but something not. 

There have been several treatises and many works on admiralty containing 

chapter on the subject of salvage and its general ingredients or elements. The 

following table summarizes the ingredients of salvage and their deductive 

principles, with supporting some leading cases^°; 

a. maritime property ©" they are ship, her apparel and cargo, 

("life" by statute) including flotsam, jetsam, and lagan, (1897) A. c. 337 

and the wreck of these and freight; and 

that the only subject added by statute is 

life salvage." 

b. danger ©"All services rendered at sea to a 3wRob58^ 

vessel in distress are salvage service. It 

is not necessary, 1 conceive, that the 

distress should be immediate and 

absolute; it will be sufficient if, at the time 

the assistance is rendered, the vessel 

has encountered any damage or 

misfortune which might possibly expose 

her to destruction if the services were 

The Concise Oxford Dictionary, 9th ed. 1995, at p. 907. 

For according with the 1906 M.I.A. being drawn up, the cases cited here are before 1906. 
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not rendered." 

©" I t is not necessary that there should 

be absolute danger in order to constitute 

a salvage service; it is sufficient if there 

is a state of difficulty and reasonable 

apprehension." 

The Phanton (1866) 
L R . 1 A.& E. 5 8 . 

c. voluntariness 

d success 

@ No owed a pre-existing duty: ^1%^^ ^ Hagg^^ 
"a person who, without any particular 

relation to the ship in distress, proffers 

useful service, and gives it as a 

volunteer adventurer, without any pre-

existing convenant that connected him 

with the duty of employing himself in the 

preservation of that ship." 

@ A fair agreement fixing the amount of (1895) 
salvage remuneration under "no cure no 
pay" basis is acceptable and does not 
affect the character of the service: 
"A salvage agreement is an agreement 

which fixes, indeed, the amount to be 

paid for salvage, but leaves untouched 

all the other conditions necessary to 

support a salvage award, one of which is 

the preservation of some part at least of 

the res, that is ship, cargo, or freight." 

© " T h e very principle of salvage is to spfnte^&A^63^ 

give reward for services which have 

been successful." 

© "a salvage reward is for benefits 

actually conferred, not for a service 

attempted to be rendered." 

© "There must be something saved 

more than life, which will form a fund 

from which the salvage may be paid." 

The 
CWW2) 
329. 

Zephyrus 
1 W.Rob 

The Renpor (1883) 
8 P. D. 115. 

In paragraph 1.2.1.4, it was suggested that the words of "rendered by the 

assured or his agents, or any person employed for hire by them" In section 65(2) 

were codified the statement of Lord Blackburn in Aitchison v. Lohre. It was also 

suggested that the services rendered by said persons is not the statutory 

"salvage charges". But why the services in the nature of salvage rendered by the 

assured or his agents, or any person employed for hire by them could not be 
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included in "salvage charges" under maritime law? Two principles (no pre-

existing duty and "no cure no pay" salvage agreement) which are listed as above 

together with the general legal principle of "a person cannot sue himself may be 

adopted to interpret the second paragraph of section 65(2). 

For the assured, the principle of "a person cannot sue himself declared 

in Simpson v. Thomsorf^ is applied in the matter of salvage. If the owner of the 

salving ship and the salved ship be one or the same person, he may claim 

salvage against the cargo on board the salved ship, but there can be no salvage 

claim on his account against the salved ship itself, for the claim in such a case 

would be a claim against his own property.^^ The same principle, of course, 

applies to the services rendered by the assured himself to save his own 

property. 

For the agents, Lord Stowell in The Neptune case held "a salvor is., as a 

volunteer adventurer without any pre-existing convenant that connected him 

with the duty of employing himself in the preservation of that ship".^^ Namely 

that, it should be existed no pre-contractual or official obligation to do so. Neither 

the crew nor the pilot navigating the ship nor the owner or the crew of the tug 

towing it under a contract of towage nor the ship's agent are ordinarily held 

entitled to obtain salvage reward in respect of the services rendered by them in 

the preservation of ship herself or of the lives or the cargo which she carries; for 

all of these persons are under a pre-existing obligation to work in their respective 

ways for the benefit of the life and property at risk.^ 

A post-M.I.A dispute arose in The Gold Sky (1972)^® that the vessel's 

master was not included under the meaning of "agents" in section 78 (suing and 

labouring) which may also incur in the similar wording in section 65. No 

authorities dealt with this problem and actually it exists no dispute if we re-read 

the case of Aitchison v. Lohre. "The assured, or their agents themselves, or by 

persons whom they have hired" was summing up and trying to cover the words 

in whole of "the assured, their factors, servants, and assigns" used in the old 

S.G. policy. There are no reasons to interpret "his agents" restrictively by its 

literal meaning. Even not, the general wording of "any person employed for hire 

Simpson V. Thomson (1877) 3 App. Cas. 279, 

See Kennedy, A Treatise on The Law of Civil Salvage, 2nd ed., 1907, at p. 76. 

The Neptune (1824) 1. Hagg. 227 at p. 236. 

Kennedy, ibid, at p. 28. 

35 The Go/d S/cy (1972) 2 Lloyd's Rep. 187. 
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by them (the assured or his agents)" may be properly interpreted to include the 

vessel's master, even the independent contractor. 

For any person employed for hire by them, paragraph 1.2.1.3 have 

discussed in detail on its meaning in the section 65(2) of the 1906 M.I.A., which 

represents the services rendered by the person not on the "no cure no 

pay" basis but on the basis of "whether successful or not" or "quantum meruit". 

1.2.1.6 Short conclusion on traditional categorisation 

"Independently of contract" do not mean "services rendered without a contract 

being made" or "rendered by volunteer salvors without a contract of any kind 

(verbal or otherwise)". It is to declare a general principle of maritime law salvage 

that "the services rendered under maritime law not depends on a contract being 

made or not". 

"Contractual salvage", if enters into and subject to the principle of "no cure 

no pay", is still the salvage under maritime law. Under the principle of "no cure 

no pay", said salvage contract may be agreed based on a fixed daily rate or 

lump-sum basis or leave decided by any agreed third party. 

The traditional two-edged categorisation of "pure salvage" and "contractual 

salvage" on the 1906 M.I.A. section 65 needs to be re-categorized as "maritime 

salvage" and "hire and self services". 

Diagram 4. 

The categorisation under MIA section 65 

r P u r e s a l v a g e 

I (no c o n t r a c t b e i n g made) 

r Mar i t ime s a l v a g e - | 

§ 65 

S a l v a g e in the 

n a t u r e 

C o n t r a c t u a l s a l v a g e 

( " n o c u r e no pay" b a s i s ) 

- r s e l f s e r v i c e 

H p r e - e x i s t i n g d u t y s e r v i c e 

h i r e s e r v i c e 

(quantum m e r u i t ) 

S a l v a g e c h a r g e s 

- Gene ra l a v e r a g e 

- P a r t i c u l a r c h a r g e s 
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1.2.2 The features of "Salvage Charges" on IVI.I.A s.65 

A. maritime salvage : 

Salvage in English law has evolved in two ways. Firstly it has grown under 

maritime law which was based on the Rules of d'Oleron. Four ingredients as 

mentioned earlier are essential before a salvor becomes entitled to claim an 

award for his services; they are maritime property, danger, voluntariness and 

success. 

Secondly, salvage has been created by statute. Maritime law made no 

provision for volunteer salvors to be rewarded for life salvage were no property 

is saved. A statutory remedy to the gap in maritime law was first introduced in 

1854 and later by sections 544 and 545 of the Merchant Shipping Act 1894 and 

then by the Merchant Shipping (Salvage and Pollution) Act 1994. The position of 

life salvage on the 1906 M.i.A. will be considered in the later chapter. 

Note: this chapter/section deal only with the traditional statutory meaning of 

"salvage charges" under the 1906 M.I.A. The position/nature of the 1989 

Salvage Convention, LOF and their effects on the 1906 M.I.A. (or example does 

the 1989 Salvage Convention meet with the meaning of "maritime law" under 

section 65.2 of the 1906 M.I.A. and the effects of the life salvage as well as 

environmental salvage) will be discussed in the later chapters. 

B. subject to any express provision in the policy : 

It is interesting in knowing what is the actual meaning of the expression /'subject 

to any express provision in the policy". There are two presumptions: 

a. "salvage charges" is recoverable only while there exist any provisions in 

the policy expressly and specially insure it; 

b. "salvage charges" whatsoever is recoverable, but it may be limited, 

qualified, or even excluded by any express provision in the policy. 

Lord Hardwicke, in Cary v. King, said that: "Although it be not particularly laid in 

the declaration, the expense of salvage may be given in evidence in an action 

on the policy. The plaintiff may give in evidence any loss immediately 
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proceeding from the cause alleged".^® Therefore, we may assume that the first 

presumption can be ignored and the salvage charges incurred in preventing a 

loss by insured perils are whatsoever recoverable from the unden/vriter under 

the 1906 M.I.A. section 65 without any need from the policy specially to express 

its coverage on the "salvage charges". Indeed, the old S.G. Form in the First 

Schedules to the 1906 Act contains no such inclusion and yet salvage charges 

were payable thereunder®^. Ivamy classifies salvage charges and general 

average as "the perils not expressly mentioned" which the assured is also 

entitled to an indemnity although these matters are not expressly mentioned in 

the p o l i c y . T h e insurer's liability to reimburse the assured in respect of salvage 

charges shall in any event be subject to the absence of any express provision to 

the contrary in the policy, for example the "total loss only" or agreed "no s/c 

(salvage charges)". 

C. which incurred in preventing a loss by perils insured : 

Salvage charges are recoverable only if it can be shown that they were incurred 

in preventing a loss covered by the policy. In Ballantyne v. Mackinnon^^, a vessel 

was sent to sea in an unseaworthy condition (insufficient bunkers) with the 

privity of the vessel's owner and incurred salvage charges for assistance. Lord 

Esher held that: 

....the liability of an insurer to pay salvage does not rest upon any express or 

modified contract to pay for salvage expense as such, but upon the principle that 

where such expenses are incurred as the direct and immediate consequence of a 

peril against which he has insured they are treated as an average loss under the 

policy. 

D. recoverable as a loss by the perils insured: 

The words "recoverable as a loss by the perils insured" include three meanings. 

Firstly, the measure of indemnity for salvage charges is merged into the insured 

^ Cary v. King (1736) Cas. t. Hardw, 304. 

Templeman on Marine Insurance, 6th ed., 1986, at p. 370. 

^ Hardy Ivamy, Marine Insurance, 3rd ed. 1984, at p. 190. 

Ballantyne v. Mackinnon (1896) 2 Q.B. 455. 
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perils as the "insured loss" prevented. The salvage charges can not be 

recovered in addition to the sum insured and the total liability of the insurer is 

limited to the sum insured. Secondly, as the salvage charges properly incurred 

to avoid a loss by perils insured against are recognised by the 1906 Act as 

recoverable as a loss by these perils, it follow/s that they can be added to 

material loss in order to make up a claim attaining or exceeding the franchise 

stipulated in the policy''". Thirdly, salvage charges can not be recovered in 

addition to the "insured loss", e.g. by way of suing and labouring expense. 

Section 78.2 provides that ;"....and salvage charges, as defined by this Act, are 

not recoverable under the suing and labouring clause". In Aitchison v. Lohre, 

Lord Blackburn said: 

..the object of this (suing and labouring) is to encourage and induce the assured 

to exert themselves...; not to provide an additional remedy for the recovery, by the 

assured, of indemnity for a loss which was, by the maritime law a consequence of 

the peril. 

However, it is suggested that, where the subject-matter insured is warranted 

free from particular average, either wholly or under a certain percentage, the 

insurer is nevertheless liable for salvage charges (section 76.2). 

E. reduced in proportion if under-insurance or part insurance: 

Section 73.2 of the 1906 M.I.A. provides that: 

Where the insurance is liable for salvage charges the extent of his liability must be 

determined on the like principle. 

"On the like principle" means in the same manner as in dealing with general 

average as stated on section 73(1). In other words, where the insured value is 

less than the value on which the salvage award was assessed, the amount 

recoverable is reduced in proportion. In Steamship Balmoral Company v. Marten, 

the Court of Appeal held that: 

..there was a well-known and long-established practice in England that, where, 

as in the present case, a ship was valued in an insurance policy at a sum less 

than that which was taken as her value for the purpose of a salvage award or of a 

Gow, Sea Insurance, at p. 117. 

Aitchison V. Lohre (1879) 4 App. Cas. 755 at p. 765. 
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general average adjustment, the underwriters were only liable to pay to the 

shipowner a sum which bore to the sum insured the same proportion that the 

insured value bore to the value upon which the salvage award or general average 

adjustment was based.42 

Salvage changes, by its strict statutory meaning under the 1906 M.I.A., is an 

individual recoverable item from the insurer. The 1906 Act makes a clear 

distinction between "salvage charges"-the charges recoverable by a voluntary 

salvor under maritime law independently of contract (section 65.1), and "general 

average"-any extraordinary expenditure which is voluntary and reasonably 

made in time of peril for the purpose of preserving the property imperiled in the 

common adventure (section 66.2). However, in practice, since the York-Antwerp 

Rules (1974 or its further versions) are always incorporated in the contract of 

affreightment and also the insurance contract (through the general average 

clause or known foreign general average clause), the remuneration for salvage, 

whether pure salvage or contractual salvage ("no cure no pay" or not), incurred 

for the "common safety" is recoverable as part of the general average. However, 

there still are existing circumstances where the salvage charges will not apply in 

general average, for example, there is no common adventure or safety. 

Furthermore, in order to prevent any possible confusion or 

misunderstanding, both of the words "salvage" and "salvage charges" co-exist in 

some practical policy forms. For example the Institute Time Clauses- Hull 

1/11/1995 cl.10.1 provides "This insurance the Vessel's proportion of salvage, 

salvage charges and/or general average...". The practical application of the 

salvage charges will be discussed in detail in the later chapter. 

1.3 General Average 

The subject of general average contribution is of too great extent, and has too 

important a connection with the Law of Marine Insurance to be treated of 

incidentally in this p l ace .Th i s chapter will not deal with this subject in detail, but 

only concentrate on its legal definition, general principles and its relationship 

with salvage. The York-Antwerp Rules as well as some practical clauses will be 

Steamship Balmoral Company v. Marten (1901) 2 K B. 896 at p. 897. 

Amould, ibid., 1981, at para 908. 
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discussed in the next chapter. 

1.3.1 General 

1.3.1.1 The origin of general average 

The common acknowledge of the origin of general average is came from the 

Phodian Law in B.C.800-600 which formed a chapter in the Digest of Justinian: 

"Lege Rhodia cavetur ut si levandae navis grantia jactus mercium factus est, 

omnium contributions sarciatur quod pro omnibus datum est" (The Rhodian law 

decreed that if in order to lighten a ship merchandise has been thrown overboard, 

that which has been given for all should be replaced by the contribution of al l) .^ 

Gow said "one of the earliest remnants of ancient maritime law preserved to us 

deals with jettison made for the sake of saving ship and cargo, and with the way 

in which loss arising out of such jettison was to be treated both as to its final 

incidence and to its apportionment"/^ 

In Roman law, the general average principle has been developed to apply to 

many sacrifices of somewhat similar nature. Later it further developed into a 

principle according to which all extraordinary sacrifices and expenditures made 

or incurred voluntarily in order to avert from the whole venture some threatening, 

are divided pro rata over the whole of the items composing the venture. Since it 

concerns the whole venture in the payment for the loss or damage that is 

indicated by the word general, or common, or gross, the phrase general average, 

common average, or gross average {avarie grossem grosse havarei).^^ 

Phodian law was contained in the code known as the Rolls ofOleron, which 

were copied into the Black Book of the English Admiralty, and confirmed by an 

Act of Parliament in 1402."^ The legal definition of general average, as quoted 

below, was given in English courts which became the basis of English Law is 

Birkley i/. Presgrave-^^ 

'''' Lowndes and Rudolf, ibid., at para 00.01. 

Gow, Marine Insurance, at p. 288. 

Supra, at p. 281. 

J. Kenneth Goodacre, Marine Insurance Claims, 2nd ed.1984, at p. 520. 

Birkley v. Presgrave (1801) 1 East 220. 
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All loss which arises in consequence of extraordinary sacrifice made, or expenses 

incurred, for the preservation of the ship and cargo comes within General Average 

and must be borne proportionately by all who are interested. 

1.3.1.2 General average and marine insurance 

General average exists as a general rule of maritime law, independently of the 

contract of affreightment and in any event independently of marine insurance. In 

The Brigella, Lord Tenterden said that: 

The principle of general average, namely, that all whose property has been saved 

by the sacrifice of the property of another shall contribute to make good his loss, 

is of very ancient date, and of universal reception among commercial nations. The 

obligation to contribute depends therefore not so much upon the terms of any 

particular instrument as upon a general rule of maritime law. The obligation may 

be limited, qualified or even excluded by the special terms of a contract as 

between the parties to the contract. 

The obligation to contribute in general average exists between the parties to the 

adventure whether they are insured or not. The circumstances of a party being 

insured can have no influence upon the adjustment of general average, the rules 

of which are entirely independent of insurance. 

Also, in Aitchison y. Lohre, Lord Blackburn said that; 

It may be as well here to point out that the liability of the articles saved to 

contribute proportionally with the rest to general average and salvage, in noways 

depends on the policy of insurance. It is a consequence of the perils of the sea, 

first imposed, as regards general average, by the Rhodian law many centuries 

before insurance was known at all, and as regards salvage by the maritime law, 

not so early but at least long before any policy of insurance in the present from 

were thought of.®° 

Richard Lowndes in his book, The Law of General Average (2nd ed.,1874) said 

that "the subject of general average can never be as well understood as when it 

is studied apart from insurance, with which it is only accidentally associated, and 

The Bnge/Za, P 187, at pp. 196-197. 

Aitchison v.. Lohre (1879) 4 App. Cas. 755 at p. 765. 
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as an outlying branch of the law of affreightment to which it naturally belongs".®^ 

In other words, general average properly forms part of the obligations which 

arise out of the contract of affreightment, and is only secondarily connected with 

insurance. However, general average, at least since the Memorandum being 

introduced in the S.G. policy, has formed the best essential risk under the 

marine insurance policy, but in any general average case which have to 

determine first the rights and liabilities of the co-adventurers, and only then to 

consider each co-adventurer's position vis-a-vis his underwriters®^. 

1.3.1.3 Insurers' obligation: contractual or statutory ? 

General average, as mentioned earlier, exists under maritime law independently 

of marine insurance. Why is the assured entitled to recover the general average 

loss/contribution from the insurer ? and on what basis is it? contract, common 

law or statute? 

Examination of the earlier policy, such as the 77ger form (1583), except the 

specified "jettezons", revealed no mention of general average. Gow said 

"English policy of insurance discloses a curious parallel to what is suggested 

above as the history of the Rhodian law, namely, the fact that the policy 

mentions specially no peril of a general average character except jettison"". On 

the other hand, the General Words (...and of all other perils, losses, and 

misfortunes) in the S.G. policy can only be interpreted as an ejusdem generis 

thing of the named perils (i.e. jettison) in the S.G. policy. It may be suggested 

that "an ejusdem generis thing of jettison" could not be widely interpreted to 

cover general average loss/contribution of any kinds. The situation was changed 

while the words "unless general" in the "Memorandum" appeared at the foot of 

the S.G. Form in 1749. The words "unless general" may merely indicate that 

general average is not subject to any franchise. It is accepted that general 

average loss is payable irrespective of percentage. However, whether the said 

"unless general" in Memorandum was an absolute evidence on the assured to 

be entitled to recover general average loss from their insurers was still arguable. 

As it did also exist a dispute that the assured who might also own a right at the 

Cited by Gow, Sea Insurance, at p. 282. 

Arnould, ibid., at para 917. 

Gow, Sea Insurance, at p. 119. 
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same time to recover his general average loss partly by contribution from the 

other interests in the common adventure. The circumstance became more 

clearer while the Foreign General Average Clause was introduced in the marine 

policies. Bovill C. J., in Harris v. Scaramanga, commented the general effect of 

the Foreign General Average Clause that: 

It seems to me that the general average of the memorandum (Foreign General 

Average Clause) is, to make the underwriters liable as for general average for 

whatever the owners of goods might be called upon to pay on that account by the 

foreign statement of adjustment. This memorandum was probably introduced in 

order to avoid all questions, not only as to the propriety of particular items being 

treated as the subjects of general average, but also as to the correctness of 

apportionment; 

Fletcher y. Poole (1769) held by Lord Mansfiled might be the oldest case 

reported in this country directly dealt with the insurers' liability on general 

average (the extraordinary wages and provision incurred during a vessel's 

detention while she had put in distress for repairs)®^. After that case, more and 

more cases were reported as to various subjects of general average 

loss/contribution for which the insurers were liable or not. But, reviewing those 

cases, I believe that, except basing on the policy (for example the named peril -

jettison and special Foreign General Average Clause agreed), they left the basic 

problem "why insurers had to reimburse the assured of the general average 

loss/contribution" untouched. The obligation to contribute general average by 

the common adventure under maritime law is existed independently of marine 

insurance contract. A link must be existed between the obligation of the assured 

(common adventure) to contribute under maritime law and the obligation of the 

insurer to reimburse the assured of the said general average obligation. The link 

was the usage of marine insurance and the cases which interpreted the contract 

affirmed the right. 1 personally do not think that, at least in this particular subject, 

the cases themselves could be treated as the basis of the insurer's liability. 

Bovill C. J. in Harris K Scaramanga, implied this link on "ordinary policy" that 

If the sacrifice or loss which against or the consequences of them, or from proper 

endeavours to avert such perils or their consequences, to that extent the 

underwriters would, under the terms of an ordinary policy, and according to well-

Harris v. Scaramanga (1872) L.R.7 C P. 481, at p. 489. 

Park, Insurance (8th ed. 115) cited by Gow, Marine Insurance, 4th ed. 1909, at p. 293. 
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known maritime usage, be liable to indemnity the assured,...®® 

Gow also said that: 

we may say that by the ordinary form of policy the English underwriter contracts 

with his assured to pay his proper proportion of the general average contribution 

demanded from the interest he insures.®^ 

It may be concluded therefore that the liability of the insurer in general average 

before 1906 arose from the insurance contract and affirmed by the common law 

and since the Act of 1906 by statute.®® 

1.3.2 Statutory definit ion and essential factors of general 
average 

Section 66 of the 1906 M.I.A. contains three definitions. They are general 

average loss, general average act and general average contribution. 

It has to be borne in mind that, this section is only dealing with the ordinary 

general average under English common law applicable to the 1906 M.I.A. It 

does not include the well-known York-Antwerp Rules. The former, supported by 

judicial authority in England is that the right arises not out of contract, but from 

the old Rhodian laws, and has hence incorporated into the laws of England as 

part of the law maritime. The latter, i.e. the claim for general average 

contribution based on York-Antwerp Rules which incorporated into contract of 

affreightment, is contractual.®^ 

1.3.2.1 General average loss 

The 1906 M.I.A. section 66(1) defines general average loss as "a loss caused by 

® Hams V. Scarmanga (1872) L.R. 7 C.P. 482 at p. 488. 

Gow, Marine Insurance, at p. 311, 

This opinion slightly differs from Justice Bailhache's viewpoint in Brandeis Goldschmidt and Co. 

V. Economic Insurance Co. Lfcf.(1922, 38 TLR 609 at p. 610) that: The liability in general average 

before 1906 arose at common law and since the Act of 1906 by statute. It did not arise under the 

policy, but the policy might contain express provision modifying or excluding i t . 

Arnould, ibid., para 917, n10. 

32 



or directly consequential on a general average act. It includes a general average 

expenditure as well as a general average sacrifice". This paragraph divides 

general average into two classes, i.e. general average sacrifice and general 

average expenditure. The former, in most cases, represents the present and 

physical loss/damage to property, for example, the jettison of part of the ship or 

cargo, as mentioned in Rhodian law in order to save the imperiled co-

adventurers' property. The latter is a non-physical loss/damage consisting of 

paying money or labouring maneuver, for example, the expenses of entering 

port of refuge or hiring a tug for preservation of said co-adventurers' property. 

Basically, there is no difference in principle between general average 

sacrifice and general average expenditure. However, Arnould, in his book at 

para 915A, makes a timing distinct between general average sacrifice and 

general average expenditure that: 

It is true to say that a general average sacrifice must be made at a moment of 

peril in order to secure safety. When, however, this is said of a general average 

expenditure, it must be remembered that the expenditure itself is usually not 

made until after all danger is over. It is not necessary that the actual expenditure 

of the money should be made at a moment of peril; it is only necessary that the 

ship and cargo should have been in peril at the time when the extraordinary 

measures were adopted which subsequently entailed the extraordinary expense. 

1.3.2.2 General average contribution 

The 1906 M.I.A. section 66(3) provides: 

Where there is a general average loss, the party on whom it falls is entitled, 

subject to the conditions imposed by maritime law, to ratable contribution from the 

other parties interested, and such contribution is called a general average 

contribution. 

General average contribution refers to a debtor, who is imposed the obligation, 

subject to the maritime law, to contribute the general average loss; whereas the 

general average loss refers to a creditor, who is entitled to claim the general 

average contribution. Lord Watson in Strang v. Scott, said that: 

Each owner of jettisoned goods becomes a creditor of ship and cargo saved, and 

has a direct claim against each of the owners of ship and cargo, for a pro rata 
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contribution towards his indemnity, which he can enforce by a direct action. 60 

1.3,2.3 General average act 

The 1906 M.I.A. section 66(2) provides: 

There is a general average acf where any extraordinary sacrifice or expenditure is 

voluntarily and reasonably made or incurred in time of peril for the purpose of 

preserving the property imperiled in the common adventure. 

There are five essential features : 

Extraordinary 

Voluntary 

The sacrifice or expenditure nnust be 
extraordinary. 
©"The performance of a service owed by the 
shipowner to cargo was not a subject of general 
average." 
©"The loss of the shipowner is merely such as 
he would incur in the fulfillment of his ordinary 
duty as shipowner, it cannot be general 
average." 
©"The expenditure was not incurred on behalf 
of the master as agent of the shipowner, 
performing his contract to carry on the cargo to 
its destination and earn freight, but was an 
extraordinary expenditure for the purpose of 
saving the property at risk." 
© "General average expenditure must be 
incurred to avoid extraordinary and abnormal 
peril as distinguished from the ordinary and 
normal perils of the sea." 
The act and sacrifice made or expenditure 
incurred must be voluntary. 
©"The loss is voluntarily incurred when it is an 
act of will on the part of the master." 
©"An expenditure must generally be voluntary 
in order that the shipowner may be entitled to 
call upon the other parties to the adventure for 
contributions." 

Wilson V. Bank of 
Victoria (1867) 

Kemp V. Halliday 
(1865). 

Hingston v. Wendt 

Societe Nouvelle 
D'Armement v. 
Spillers & Bakers 
LW.(1917) 

Robinson v. Price 
0876) 

Ocean S.S. Co. v. 
Anderson 

Papayanni 

Strang, Steel & Co. v. A. Scott & Co. (1889) 14 App. Cas. 601 at p. 606. 
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Reasonably 

©"The sanctioning of the scuttling by the master v. 
, , „„ Grampian SS. 

made the act voluntary Co.Ltd. (1896) 

The sacrifice made or experiditure incurred 
must be reasonably. 
©"The question (the judgment of the master) in 
all this case is, not whether the events shows 
the wisdom of what was done, but whether, 
under all the circumstances, it was the exercise 
of a reasonable, prudent, sound judgment." 
©"when ship and cargo in peril, the fact that the 
shipowner have by the act of the master 
become bound to pay and have paid a sum of 
money for preservation of ship and cargo, and 
that the master in so binding them pursued a 
reasonable course under the circumstances....; 
the expenditure agreed by the master was 
excessive and only that part of the expenditure 
which was fair and reasonable in the 
circumstances was allowed in general average." 

Carry v. Coulthard 
(1876) unreported 
case, Exch. Div. 
Dec.31 1987 C.A. 

Anderson Tritton & 
Co. V. Ocean 
Steamship Co. 

General safety Purposely resorted to for the general safety 
© "The act...necessary to relieve the whole 
venture from the common peril." 
© "There shall be a voluntary sacrifice to 
preserve more objects than one exposed to a 
common jeopardy." 
©"It (general average) arises when a ship, 
laden with cargo, is in peril on the sea, such peril 
indeed that the whole adventure, both ship and 
cargo, is in danger of being lost." 
© "Any expenditure incurred entirely and 
exclusively for saving the whole subject of 
insurance should for the purpose of adjusting 
the loss on this policy, be treated as general 
average." 

Hamel v. P.& O. 
S.N. Co.(1908) 

Kemp V. Halliday 
(1865) 

Australian 
Shipping 
Commission v. 
Green and Others 
(1971) 

Oppenhein v. Fry 
(1864) 

Peril Peril must be real, imminent and appear 
©"The sacrifice must have been made under 
urgent pressure of some real; The word 'peril', 
not 'immediate peril', and 'peril' means the same 
thing as 'danger'; The peril must be real and not 
imaginary, that it must be substantial and not 
merely slight or negatory. In short, it must be a 

Vlassopoulos V. 
British & Foreign 
Mar. Ins. Co. 
(1929) 
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real danger. 
, . Societe Nouvelle 

@ Peril must be substantial and threatening, d'Amement v. 
and something more than the ordinary perils of 

„ ' Lfd(1917) 
the sea. 
@"A peril must in fact exist and any situation Watson & 

Son Ltd. V. 
which 'looks as if there was a peril' was not good Firemen's Fund 
enough." Ins. Co. of San 

Franciso (1922) 

1.3.2.4 Other features of general average 

The features mentioned above deduced from the "general average act" form the 

central core of general average under the 1906 M.I.A. However, there are some 

other features which need to be further considered relating to marine insurance. 

A. Insurers' liability for reimbursing assured's general average loss/contribution 

is subject to the coverage provided by the policy, not assured's obligation to 

contribute under maritime law 

The obligation imposed under maritime law to contribute in general average 

existing between the parties to the common adventure is independent of the 

insurance contract. In other words, the insurer's liability on the property saved (if 

insured) is not subject to the obligation imposed under the maritime law on the 

parties concern, but subject to the term and condition of the insurance contract 

agreed between the insurer and the owner (the assured) of the property saved. 

Section 66(5) of the 1906 M.I.A. provides "Subject to any express provision 

in the policy, where the assured has paid, or is liable to pay, a general average 

contribution in respect of the subject insured, he may recover therefor from the 

insurer". It can be assumed that the insurer's liability to reimburse assured's 

general average sacrifice, expenditure and contribution is now statutorily 

imposed by the 1906 M.I.A. Namely that, irrespective of the policy expressly 

cover the "general average" or not, the assured is entitled to recover general 

average from insurer subject to the nature of the policy. However, the 

insurers' statutory liability on "general average" may be saved subject to any 

special and express contractual terms mutually agreed between the insurance 

parties concerned. Namely that the insurers' obligation to pay the said general 

average contribution may be limited, qualified or even excluded by a special 
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term of the insurance contract. 

Subject to the nature of the policy, some policy forms may not provide 

general average cover, for example a "total loss only" policy. One of the 

prerequisite for general average is that at least part of the properties in the 

common adventure must be survived. However, the "total loss only" policy is 

assumed that total loss of the ship will also mean "loss of adventure", i.e. no 

general average is established. 

B. Purposes to avoid the perils insured against and in proportion to the amount 

insured 

Insurers' contractual obligation to indemnify general average loss and 

contribution shall be always subject to two principles; 

a) the general average was incurred to avoid the perils insured against; 

and 

b) in proportion to the amount insured. 

Both principles were deducted from Harris v. Scarmanga. In that case, Brett J. 

cited Phillips's statements that: 

The lex loci is that underwriters shall reimburse general average, if within the 

perils insured against...according to English and American law, the undenwriter of 

a policy in the ordinary form is not liable to indemnity against any general average 

loss or contribution... if the general average loss be not incurred, or the general 

average contribution be not made, in order to avert loss by a peril insured against. 

the statements in the Phillips on Insurance - a book of highest authority as to 

English as well as American insurance law, - are clear and precise. "Underwriters 

are liable to make indemnity by payment of either a particular or general average 

or total loss only by payment of it being caused by the perils insured against."...W. 

is the loss to each and all caused by a sea peril, which must in this as in other 

cases be the loss caused by a peril insured against. "So far as general average is 

occasioned by perils insured against," says Phillis, ''the insurers are liable for it in 

proportion to the amount insured'^'' 

61 Harris v. Scaramanga (1872) LR 7 CP 481 at pp. 496-497. 
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The 1906 M.I.A. section 65(6) codifies the first principle in Harris v. Scarmanga 

provides that: 

In the absence of express stipulation, the insurer is not liable for any general 

average loss or contribution where the loss was not incurred for the purpose of 

avoiding, or in connexion with the avoidance of, a peril insured against. 

By reason that the Foreign General Average Clause used in the end of 

nineteenth century simply worded "to pay general average as per foreign 

statement, if so made up (or if so required)"®^, it may incur some liability on 

insurers not in connection with the peril insured. Gow said "It is understood that 

this sub-section has been introduced in order to exempt English underwriters, 

using the form of policy given in the Schedule, from liability to contribution for 

general average for losses and expenses not arising from perils insured against 

in the policy"®^ However, this sub-section not only codifies the principle of 

avoiding the peril insured against which affirmed by lots of English authorities, 

but also affirms that the burden of proof is first laid on the insurers if they intend 

to exempt their liability on general average. 

The 1906 M.I.A. section 73(1) codifies the second principle implied in Harris 

V. Scarmanga, provides that: 

Subject to any express provision in the policy, where the assured has paid, or is 

liable for, any general average contribution, the measure of indemnity is the full 

amount of such contribution, if the subject-matter liable to contribution is insured 

for its full contributory value; but, if such subject-matter be not insured for its full 

contributory value, or if only part of it be insured, the indemnity payable by the 

insurer must be reduced in proportion to the under insurance, and where there 

has been a particular average loss which constitutes a deduction form the 

contributory value, and for which the issuer is liable, that amount must be 

deducted form the insured value in order to ascertain what the insurer is liable to 

contribute. 

The complex situations in section 73(1) may be tabulated as following: 

^ Douglas Owen, Marine Insurance Note and Clauses, 3rd ed. 1890, at p. 38. 

^ Gow, Sea Insurance, at p. 123. 
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with PA or not 

without 
particular loss 

the insured value and contributory valve 
in comparison 

full insurance 
(Insured value = contributory value) 

over insurance 
(insured value > contributory value) 

under insurance 
(insured value < contributory value) 

with if (insured value - particular loss) = contributory valve 
particular loss if (insured value - particular loss) > contributory valve 

if (insured value - particular loss) < contributory valve 

insurer' liability 

full contribution 

full contribution 

contribution in proportion 
(i.e. insured value 

contributory value) 

full contribution 
full contribution 

contribution in proportion 
(i.e. insured value - p.a. 

contributory value) 

C. Owned by the same assured 

Gorell Barnes J. in The Brigella, gave opinion that there cannot be contribution 

unless there is diversity of interests and also affirmed two circumstances: 

a. ship and chartered freight belong to the same assured under the same 

policy, no general average contribution by the insurer but may be under 

sue and labour clause: 

b. ship and chartered freight belong to the same assured but under different 

policies, the respective policies should bear expenses of averting a loss of 

those interests in proportion.®"* 

The above Gorell Barnes' J. judgment was overruled by Montgomery & Co: v. 

Indemnity Mutual Marine Insurance Co. In that case, Vaughan Willams L.J. said 

that: 

The object of this maritime law seems to be to give the master of the ship absolute 

freedom to make whatever sacrifice he thinks best to avert the perils of the sea, 

without any regard whatsoever to the ownership of the property sacrificed; and, in 

our judgment, such a sacrifice is a general average act, quite independently of 

unity or diversity of ownership 

' The 8nGfe//a (1893) P 187, at pp. 196-197. 
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the rule, as to what constitutes a general average or not, is founded upon the 

consideration, whether it is for the benefit of all, who are, or may be, interested in 

the accomplishment of the voyage; or only for the benefit of a particular 

party....if ...sacrifice be made for the common benefit of all concerned in the 

voyage: there can be no doubt that this would be a case of general average, and 

the underwriters on ship, cargo, and freight must all contribute as for a general 

average.®® 

The 1906 M.I.A. section 66(7) affirms Montgomery & Co. v. Indemnity Mutual 

Marine Insurance Co., provides that: 

where ship, freight, and cargo, or any two of these interests, are owned by the 

same assured, the liability of the insurer in respect of general average losses or 

contributions is to be determined as if those subject were owned by different 

persons. 

The Bill was initially drafted following The Brigella stated that "Where ship freight 

and cargo, or ship and freight, are owned by the same assured, and insured with 

different insurers. Chalmers' in his book said that 

Montgomery & Co. v. Indemnity Mutual Marine Insurance Co. (1902) 1 K B. 734, at p. 740 and 

p. 743. 

The Bill and the Act of M.I.A. section (66) in comparison 

Present section 66 of M.I.A. Ths Bill of M.I.A. 
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subject. (7) as twice altered during the passage of the Bill through Parl iament, and 

is not now very happily expressed, it was intended to affirm the recently 

establ ished rule that there might be a claim on the insurer for a loss in the nature 

of a general average loss though there were no contributing interests, owing to 

single ownership ..67 

This sub-section overrides the common law "a man cannot sue himself general 

principle. It is therefore that the shipowner is permitted by this sub-section to 

receive from the underwriters on ship, freight, and cargo, the same contributions 

as would have been recoverable from them if the shipowner and cargo-owner 

had been different persons. 

The 1906 M.I.A. section 66(7) merely provides "ship, freight, and cargo, and 

any two of those interests ". This provision could not well settle the case of 

sacrifice or expenditures made on a ballast voyage with no charter. Gow has 

66. -(1) A general average loss is a loss caused by or 
directly consequential on a general average act. It 
includes a general average expenditure a s w/ell a s a 
general average sacrifice. 

(2) There is a general average act where any 
extraordinary sacrifice or expenditure is voluntary and 
reasonably m a d e or incurred in time of peril for the 
purpose of preserving the property imperilled in the 
common adventure. 

(3) Where there is a general average loss, the party 
on whom it falls is entitled, subject to the conditions 
imposed by maritime law, to a rateable contribution from 
the other parties interested, and such contribution is 
called a general average contribution. 

(4) Subject to any express provision in the policy, 
where the assured has incurred a general average 
expenditure, he may recover form the insurer in respect 
of the proportion of the loss which falls upon him; and, in 
the c a s e of a general average sacrifice, he may recover 
from the insurer in respect of the whole loss without 
having to enforce his right of contribution from the other 
parties liable to contribute, 

(5) Subject to any express provision in the policy, 
where the assured has paid, or is liable to pay, a general 
average contribution in respect of the subject insured, he 
may recover therefor from the insurer. 

(6) In the a b s e n c e of express stipulation, the insurer 
is not liable for any general average loss or contribution 
where the loss was not incurred for the purpose of 
avoiding, or in connexion with the avoidance of, a peril 
insured against. 

(7) Where ship, freight, and cargo, and any two of 
those interests, are owned by the s a m e assured, the 
liability of the insurer in respect of general average or 
contributions is to be determined a s if those subjects 
were owned by different persons. 

67.- (1) A general average loss is a loss caused by or 
directly consequential on a general average act. It 
includes a general average expenditure a s well a s a 
general average sacrifice. 

(2) There is a general average act where any 
extraordinary sacrifice or expenditure is voluntary and 
reasonably m a d e or incurred in time of peril for the 
purpose of preserving the [ship and cargo], 

(3) Where there is a general average loss, the 
party on whom it falls is entitled, subject to the conditions 
imposed by maritime law, to a rateable contribution from 
the other parties interested, and such contribution is 
called a general average contribution. Apart from special 
contract, the parties interested are the owners of ship 
freight and cargo. 

(4) Subject to any express provision in the policy, 
where the assured h a s suffered a general average loss, 
he may recover form the insurer in respect of the 
proportion of the loss which falls upon him; and, in the 
c a s e of a general ave rage sacrifice, h e may recover from 
the insurer in respect of the whole loss without having to 
enforce his right of contribution from the other parties 
liable to contribute. But nothing in this subsection affects 
the insurer's right of subrogation on payment. 

(5) Subject to any express provision in the policy, 
where the assured h a s paid, or is liable to pay, a general 
average contribution in respect of the subject insured, he 
may recover therefor from the insurer. 

Provided that, in the a b s e n c e of express stipulation, 
the insurer is not liable for any general average loss or 
contribution where the loss was not incurred for the 
purpose of avoiding, or in connexion with the avoidance 
of, a peril insured against. 

(6) It is the duty of the ship-owner and his agen ts to 
take such s teps a s may be reasonable to provide that all 
general average contribution (whether due to himself or 
others) are adjusted and collected, and he has a lien on 
the cargo until this be done. 
(7) Where ship freight and cargo, or ship and freight, a re 
owned by the s a m e assured , and insured with different 
insurers, the assured may recover pro ratio from the 
insurers for any loss which would constitute a general 
average loss if there were different owners. 

Chalmers' The Marine Insurance Act 1906, 2ed 1913, at p107. 
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opined that "if those expenses were of the nature of salvage charges incurred to 

prevent a loss by a peril, they would, under section 65, be recovered as a loss 

by that peril. If not salvage charges they would be, under section 64(2), 

particular charges"®®. However, this problem was settled by contractual clause 

applicable to general average while 1936 Institute Time Clauses (1.6.1936)®® 

introduced it (ballast voyage with no charter) in this market. 

D. Different treatment in general average sacrifice and expenditure 

Bovill C. J., in Dickenson v. Jardine, affirmed that 

the goods were insured against jettison and were jettison, then the assureds are 

therefore entitled to recover the sum insured. It is true there is a remedy against 

the owners of the ship and the remainder of the cargo. But this does not affect the 

assured's right against underwriter, who will then be entitled to stand in their place, 

and recover contribution from the other parties who are liable^®. 

In Maiy Thomas case. Court of Appeal affirmed the learned judge Gogrell 

Barnes's judgment that 

this proposition, which is found in Dickenson v. Jardine, is wholly inapplicable to 

the case of expenditure, as the expenditure was taken for the benefit of part not 

for all common adventure. Said expenditure is the money spent by the captain 

who acts as agents for the person whose property is at risk and all who are 

interested for said expenditure must contribute it, and then the underwriters, who 

have indemnified, have got to recoup him what he has paid^\ 

Dickenson v. Jardine declared two principles: 

a. the assured may direct claim general average sacrifice from the insurer; 

and 

b. the insurer's payment would not affect the insurer's right of subrogation 

Gow, Sea Insurance, at p. 124. 

D. J. Wilson, The Historic Records Committee on institute Time Ciauses - HuWs, The Insurance 

Institute of London Report H.R.3, 1963, at p. 56. 

Dickenson v. Jardine (1868) L.R. 3 C.P. 639, at pp. 642- 643. 

The Mary Thomas, (1894) P 108 C.A. at p. 118. 
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The Mary Thomas declared one principle 

the right to direct claim form insurer only apply to general average sacrifice, 

assured shall enforce his right of contribution from the other liable party for 

other kinds of general average loss before he recover it from his insurer. 

The above three principles were all codified in The BilF. However, the 1906 Act 

is slightly different from the Bill in two points. Firstly, "But nothing in this sub-

section affects the insurer's right of subrogation on payment" in the Bill is not 

appeared in the 1906 Act. It is assumed that the general provision regarding to 

the insurer's subrogation rights under section 79 of the 1906 Act would properly 

cover the situation that the insurers have paid for general average loss. 

Secondly, the 1906 Act adopts two-shift classification method (sacrifice and 

expenditure), whereas the Bill adopted exception classification method (sacrifice 

and other kinds of general average loss other than sacrifice), it is difficult to 

imagine there is a third kind of general average loss other than "sacrifice" and 

"expenditure". But bearing in mind that, as general average sacrifice is always 

considered as the physical damage/loss to the property, the exception 

classification may be more properly to exhaust out the other kinds of general 

average loss in practice. 

E. The duty of the shipowner in preparation of adjustment and liens 

L.J. Lush, in Crooks & Co. v. Allan, held that 

a master or shipowner is bound to exercise the power he is invested with when a 

general loss has arisen, and to use the means in his power for adjusting the 

average claims and liabilities and securing their payment, and he accordingly 

ordained the defendants, who had neglected to perform that duty, to pay to the 

plaintiffs the whole amount of contribution to which they were entitled"^^ 

Again, Lord Watson, in Strang, Steel & Co. v. A. Scott & Co. case, affirmed the 

settled law that 

the owner of goods sacrificed for the common benefit has a lien upon each parcel 

The context of section 67(4) of the Bill, see n. 66. 

Crooks V. Allan (1879) 5 Q.B.D, at p. 38. 

43 



of goods salved belonging to a separate consignee for a due proportion of his 

individual claim. The cargo not being in his possession or subject to his control, 

his right of lien can only be enforced through the ship-master, whom the law of 

English, following the principles of Lex Rhodia, regards as his agent for that 

purpose."^" 

Section 67(6) of the Bill, affirmed Crooks v. Allan and Strang, Steel & Co. v. A. 

Scott, stated that "It is the duty of the ship-owner and his agents to take such 

steps as may be reasonable to provide that all general average contributions 

(whether due to himself or others) are adjusted and collected, and he has a lien 

on the cargo until this be done"^®. This sub-section however is not appeared in 

the present Act of 1906. It is suggested that it seems not properly to be imposed 

the said settled maritime law duty (which relates to general average) in the 1906 

Marine Insurance Act (which ruling the relationship among marine insurance 

parties). 

What is the effect under the 1906 Act if the shipowner or his agents failed to 

due exercise their duty to adjust, collect and or to lien ? The situations may 

include: 

(a) the ship was sacrificed, but failed to lien and collect from other interests 

(b) the ship incurred expenditure, but failed to lien and collect from other 

interests 

(c) one or more cargos (or interests) was sacrificed or incurred expenditure 

but shipowner failed to lien/collect from other cargos or interests. 

According to the 1906 Act section 66(4), the assured has to enforce his rights of 

contribution from the other parties before he recover his incurred general 

average expenditure from the insurer. It is therefore that, for situation (b), it 

incurs no problems owing the assured did not first enforce his rights from the 

other parties. For situation (a), the general principle of the insurers' subrogation 

rights may apply. Namely, the insurers would be entitled to take credit for the 

value of the rights or remedies which had been waived or renounced and settle 

the balance as a claim under the policy; and if the full claim has already been 

paid under the policy, the insurers would be entitled to claim form the assured in 

Strang, Steel and Co. v. A. Scott (1880) 14 App. Cas. 601 at p. 606. 

" see n.66. 
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respect of the rights lost by the assured's action in waiving or renouncing rights 

against third parties^®. 

For situation (c), the shipowner or his agents breached his duty under 

common law or maritime law as an agent for the interested parties who incurred 

the general average sacrifice/expenditure. It is a liability beyond the peril insured 

against^^ for which the insurer is not liable in accordance with the 1906 Act 

section 66(5), 

F. Necessity of "survival" 

At least part of the properties in the common adventure must be survived, 

otherwise there is nothing left to contribute. Some textbooks refer this element 

by "success"^®. As the word "success" contains an implication of "causation" (i.e. 

the saving of full or part of properties imperiled is resulted from a general 

average act), it is suggested better to use the word "survival" instead of the word 

"success". 

The essentials for general average are different among textbooks. Scrutton 

cited the case Pirie v. Middle Dock Co pointed out the need for success.^® 

Scrutton's view may be critical. In that case, Watkin Williams J did merely state 

the fact of case which the operation (the water poured down the holds to 

extinguish the fire) was successful in saving the ship and a very large portion of 

the cargo®°. The judge however did not give a clear view that 1) "the successful" 

constitutes as a principle or essential of general average and 2) it could not be 

allowed as general average in case the operation was not success. 

Theoretically, it exists two theories in this element: "causation" and "survival". 

The former suggests that the causation must be existed between general 

average act and the property saved. Namely that, the saving of property in the 

common adventure must be the beneficial consequence of a general average 

act. I.e. no effort, no contribution. Frence, Japan and Italy adopt this theory.®^ 

O'May on Marine Insurance, 1993, at p.488. 

However, this liability may be covered by P&l insurance. 

Susan Hodges, Law of Marine insurance, 1st ed. 1996, at p. 444. 

Scrutton. art. 130. 

P/ne y. M;dd/e Ooc/c Co. (1881) M.L.C. 388 at p. 392. 

Bonlay-Party, Assurance I p.601( referred by Mr, W.C. Won in his book of "Law of Marine 

Insurance and General Average", Taiwan, 1983) 
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"Survival" theory, simply to say, is the obligation to contribute will be 

sufficiently sustained while there were a general average act and some property 

were saved. No causation is required between "general average act" and the 

property saved. 

English law, subject to the "plainest equity" rule of contribution, basically do 

not adopt the "causation" theory. The liability of the property preserved to 

contribute general average loss is based upon the presence of general average 

act carried out by master on ship/cargo in the common danger. Lord Watson In 

Strang Steel & Co. v. A. Scott & Co. said : 

..the rule of contribution has its foundation in the plainest equity. In jettison, the 

rights of those entitled to contribute, and the corresponding obligations of the 

contributors, have their origin in the fact of a common danger which threatens to 

destroy the property of them all. 

The Rhodian law, which in that respect is the law of England, bases the right of 

contribution not upon the causes of the danger to the ship and cargo, but upon its 

actual presence. 

Arnould illustrates a circumstance which may support this theory; 

a sacrifice may be properly and judiciously made, and the remaining interests 

may be subsequently preserved, but such preservation may be in no sense due to 

the sacrifice, but to the intervention of other causes, post hoc, and not propter hoc. 

In such a case it is confidently submitted that through the sacrifice has produced 

no good results and cannot therefore be called successful, it nevertheless gives 

claim to a general average contribution.®^ 

However, under English law, the "causation" theory does still apply between the 

"general average act" and "general average loss" (sacrifice and expenditure), 

whereas not apply between "general average act" and "the property saved". 

G. Subject to the nature, but not who is authorised of the "general average act" 

Some jurisdictions, for example German, Japan and Taiwan, stipulate that the 

general average act must be ordered or authorised by the "master". However, 

Sfrang Sfee/ & Co. v. Scoff & Co.(1889) 14 App. Cas. 601 at pp. 608- 609. 

^ Arnould, ibid., at para 919. 
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no similar requirement is mentioned under the 1906 M.I.A. In Price v. A/o6/e^ 

and Papayanni v. Grampian S.S. Co. the sacrifice made by a "stranger" 

(French privateer, the captain of the port and the shore officers) to the adventure 

and in Australian Coastal Shipping Commission v. Green^^, the towage contracts 

entered into by shore officers were treated as general average. 

Those cases support a conclusion that it is not essential that the 

sacrifice/expenditure should have been made under the authority of the master, 

but that the real question is whether it was necessary for the general safety.®^ 

However, for this section, the "necessary for the general safety" test is not 

sufficient enough. There shall exist some genius relationship between the 

"stranger" and the willing or natural justice of the master. Lowndes and Rudolf 

book gives an example that "If the master and crew abandoned a vessel 

completely and with no exception of returning to her, measures taken by a 

stranger in order to bring her to safety would not be of a general average nature 

under English law."®® 

H. General average in particular average warranties 

Dickenson v. Jardine (1868) affirmed the direct liability of the insurer for general 

average sacrifice, but unfortunately it did not state whether said liability came 

under the head of General Average or Particular Average. In 1889 Price & Co. v. 

A1 Ships' Small Damage Insurance Association, the Court of Appeal decided 

that general average and particular average are entirely different in character 

and origin, so they cannot be added together to make up the percentage of 

franchise stipulated in the policy®®. This decision was codified in section 76(3) of 

the 1906 Act, which provides that: 

Unless the policy otherwise provide, where the subject-matter insured is 

warranted free from particular average under a specified percentage, a general 

average loss cannot be added to a particular average loss to make up the 

^ Price V. Noble (1811) 4 Taunt. 123. 

^ Papayanni v. Grampian S. S. Co. (1896) 1 Com. Cas. 448. 

Australian Coastal Shipping Commission v. Green (1971) 1 Q.B. 456. 

Lowndes and Rudolf, ibid, at para A.20. 

Supra, at para A.22. 

Price V. A1 Small Damage Insurance Association, (1889), 22 Q.B.D. 580 C.A. at p. 590. 

47 



specified percentage. 

It is understood that this sub-section is only for purpose of calculating the said 

specified percentage being achieved or not. It is not providing an additional 

remedy other than particular average. The aggregate amount of general 

average loss and particular average is limited to the amount insured. 

/. General average contribution in estimating the C.T.L on ship 

In Kemp y. Halliday (1866), the Court of Appeal affirmed the decision of the 

learned judge Blackburn J in determining a question of C.T.L. who took account 

the liability of cargo and freight for general average contribution on the expenses 

of raising the ship. The Court of Appeal held that: 

the ship was not actually lost, but being with the cargo in imminent peril, the cost 

of raising ship and cargo would be general average; and that the contribution of 

the cargo to the general average must be taken into account as reducing the cost 

of raising the ship.^° 

But the 1906 M.l.A. section 60(2)(ii) provides; 

60(2) In particular, there is a constructive total loss -

(ii) In the case of damage to a ship, where she is so damaged by peril insured 

against that the cost of repairing the damage would exceed the value of the 

ship when repaired; 

In estimating the cost of repairs, no deduction is to be made in respect of 

general average contributions to those repairs payable by other interests, 

but account is to be taken of the expense of future salvage operations and 

of any general average contributions to which the ship would be liable if 

repaired; 

Arnould say "it is arguable that Kemp v. Halliday is overruled by the Marine 

Insurance Act 1906 s.60(2)(ii)" and further say "the decision had already stood 

for 40 years at the time of the passing of the M.I.A.1906; if there is any doubt as 

to the meaning of the Act, it should be construed in accordance law as it was in 

1906. On the whole, therefore, the better view seems to be that Kemp v. 

' Kemp y. Ha/Z/day (1866) L.R.1 Q.B. 520 at p. 523. 
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Halliday is not overruled"®\ 

I personally do not believe it exists such argument as Arnould mentioned. 

The raising expenses dealt with in Kemp y. Halliday was a kind of general 

average expenditure and the general rule of section 60(1) for the "expenditure 

exceed its value" was applied. However, the particular rule of section 60(2)(ii) 

merely deals with the ship physical damage repairing cost which represents a 

kind of general average sacrifice if the damage Incurred for general average 

purpose and the words "but account is to be....if repaired" is to re-affirm the 

general principle declared by 60(1). 

For short, in principle, all kinds of "expenditure" (particular average, 

particular charges, salvage charges, general average loss possibly incur) will be 

taken into account to estimate whether the ship's value is exceeded. For this 

purpose, all the debit (the liability on ship for future salvage and general average 

contribution to other interests) will be included. On the other hand, all the credit 

(the liability on other interests to ship for contributing ship's general average 

sacrifice and expenditure) will be deducted (as Kemp v. Halliday). However, 

section 60(2)(ii) provides an exception from the general principle declared by 

section 60(1) (and Kemp v. Halliday case), that in estimating the repairing cost 

for the damage resulting form general average, the credit of contribution from 

other interests on said cost will be not taken into account, in other words, section 

60(2)(ii) does not actually overrule the Kemp v. Halliday. 

It is interested to know that said exception did not appear in the Bill. It is 

difficult to trace why this exception was finally added in the 1906 Act. Arnould 

mentions it should be construed in accordance with the common law as it was in 

1906, but cited no supporting cases. Again, no evidences could be found in the 

Rules of Practice of A. A. A. at that time. It is suggested that it may be for 

practical reason to ease the complex works in estimating and adjusting the ship 

repair costs. 

1.3.3 General average and salvage charges 

The statutory distinction is drawn in the M.I.A. 1906 between salvage charges 

and general average. However, it exists some similarities between salvage 

charges and general average either in their ingredients or their statutory 

application. Their similarities may include: 

Arnould, ibid., at para 1202. 
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1.3.3.1 Similarity 

Salvage charges 

ingredients 

ingredients 

ingredients 

s.65(2): 
Aitchison v. Lohre 

S. 65(1) 

S. 73(2) 

S. 78(2) 

s.76(2) 

s.60(2)(ii) 

Items 

1. tlie subject of saving shall be maritime 

property; 

2. danger was existing when rescuing; 

3. survival in whole or in part; 

4. came from maritime law and 

independently of marine insurance; 

5. recoverable under marine insurance but 

subject to in preventing a loss by perils 

against; 

6. reduced in proportion if under under-

insurance; 

7. not recoverable under suing and 

labouring clause; 

8. recoverable whether there is warranted 

free from particular average 

9. same calculation basic in estimating the 

C.T.L. on ship 

General average 

ingredients 

ingredients 

ingredients 

s.65(2); 
Aitchison v. Lohre 

s. 66^% 

s.73(1) 

s.78(2) 

s. 76(1) 
(g. a. sacrifice only) 

s.60(2)(ii) 

1.3.3.2 Difference 

"The expenses if services in the nature of salvage rendered by the assured or 

his agents, or any person employed for hire by them" is the distinct line drawn by 

the 1906 M.I.A. section 65(2) between salvage charges and general 

average/particular charges. As discussed in para 1.2.1.5, this provision provides 

four different points between general average and salvage charges: 
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A. "Voluntariness on the salvor or stranger" on salvage charges, but 

not general average: 

B. The principle of "a person cannot sue himself does not apply to 

"general average", but apply to "salvage charges"®^; 

C. The person with pre-existing duty for conducting the general 

average act will not effect the establishment of general average; 

D. Hire employment under "quantum meruit" basis on general 

average, but "no cure no pay" basis on salvage charges. 

Furthermore, in accordance with the 1906 M.I.A. section 76(3), it is also different 

that 

E. Salvage charges can be added to a particular average loss to make 

up the special percentage, but general average loss not. 

For the duty imposed, by Crooks & Co. v. Allan and Strang, Steel & Co. v. A. 

Scott & Co. (see para 3.2.4.E), it is different that: 

F. The shipowner and his master in general average owe the duty to 

prepare adjustment and lien, but salvage charges not; for the latter, 

each interest is individually or severally liable to the salvor for the 

value of the salvage services rendered.®^ 

"Common safety" is one of the basic ingredients of general average. It may be 

adopted as the distinct line between general average and particular charges 

under the 1906 M.I.A. section 65(2), but can not be deemed as the distinct line 

between general average and salvage charges. Ship and goods may be 

simultaneously saved by a pure salvage service. It is critical if say "pure salvage 

on ship and goods is constructed a general average". Under contractual salvage, 

"common safety" test will be more difficult in deciding whether it is a general 

average or salvage charges. 

^ It is noted that, by way of the "sister ship clauses", the principle of "a man cannot sue himself is 

not exhaustively applied to salvage charges in practice of marine insurance. 

^ Susan Hodges, Law of Marine Insurance, 1996, at p.431. 
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1.4 Suing and Labouring Clauses 

Considering the antiquity of the suing and labouring clause, it is rather surprising 

that there has been relatively little litigation concerning it. Alex opines that this 

may be due to the fact that it is rather clearly drafted.®" However, this paper have 

different viewpoints. Firstly, section 78 of the MIA 1906, as a codifying act, is 

difficult to exhaustively embrace all issues relating to the suing and labouring 

clause. Secondly and in usage, the underwriters do always practically pay the 

"particular charges" or "special charges" for the direct outcome of a peril insured, 

for example the warehousing and forwarding charges, which also reduced the 

direct litigation under the subject of "suing and labouring". 

1.4.1 The history and origin of the suing and labouring 
clauses 

It is unknown when the sue and labour clause was first used in the marine 

insurance policy®®, but a similar type clause appeared in the T/ger policy 1613 

which stated that: 

....And that in case of any misfortune it shall & may be lawful to the assureds their 

factors servants & assignees or any of them to sue labor & travile for in and about 

the defence safeguard & recouerie of the said Cloth Lead Kearsies Iron &c. or any 

parte or parcel! therof without any prejudice to this assurance. To the charges 

Alex L. Parks, Marine Insurance: The Sue and Labor Clause, Journal of Maritime Law and 

Commerce, Vol. 9, No. 4, July 1978, p. 415. 

Victor Dover, in his book -A Handbook to Marine Insurance 1983 at page 31 mentions the Sue 

and Labouring was foreshadowed in a complete form of marine insurance policy printed in the 

Florentine Ordinance of 1523 that "everything may be transacted which necessity shall require". 

Brendan P. O'sullivan, The Scope of the Sue and Labor Clause, Journal of Maritime Law and 

Commerce, Vol. 21 No. 4, Oct. 1990, p. 551. Gow, Sea Insurance, also mentioned that "the sue 

and labour clause is not found in the policy of De Salizar, of 1555, nor is there any clause of that 

character in the Florentine form of 1523, but the policy of the Tiger of 1613 contains the word.." 
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whereof we the assurers shall contribute each one according to the rate & 

quantity of his Some herein assured.®^ 

Similar wordings in the traditional S.G. policy which introduced on 1779, stated 

that: 

In case of any loss or misfortune it shall be lawful to the assured, their factors, 

servants and assigns, to sue, labour and travel for, in, and about the defence, 

safeguard and recovery of the said goods and merchandises, and ship, etc., or 

any part thereof, without prejudice to this insurance, to the charges whereof we 

the assurers will contribute, 

Before considering the suing and labouring clause, it is convenient to review 

some rules existing under the present general contract law as to the "duty of 

mitigation of damage", since some corollaries of these rules of "mitigation of 

damage" are consistent with the suing and labouring clause under marine 

insurance. 

1.4.1.1 Mitigation of damage under the general contract law 

For purpose of preventing the waste of resources in society, there are three 

rules referred to mitigate the damage®®: 

First rule; The plaintiff cannot recover damages for any part of his loss 

consequent upon the defendant's breach of contract which the plaintiff could have 

avoided by taking reasonable steps. 

Second rule: if the plaintiff in fact avoids or mitigate his loss consequent upon the 

defendant's breach, he cannot recover for such avoided loss, even though the 

steps he took were more than could be reasonably required of him under the first 

rule. 

Third rule: were the plaintiff incurs loss or expense in the course of taking 

reasonable steps to mitigate the loss resulting from the defendant's breach, the 

plaintiff may recover this further loss or expense from the defendant. 

97 Frederick Martin, History of Lloyd's and of Marine Insurance in Great Britain, 1876, p. 48. 

Chitty on Contracts, 27th ed., 1994, para 26-050. 
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The first rule imposes on a plaintiff the "duty" of taking all reasonable steps to 

mitigate the loss consequent on the breach and forbear from taking 

unreasonable steps that increase his loss®®, which debarred him from claiming 

any part of the damage which is due to his neglect to take such steps/™ It is not 

strictly a "duty" to mitigate, i.e. breach of the "duty" gives rise to no legal liability, 

but rather a restriction on the damage recoverable.^^The plaintiff needs not take 

risks with his money in attempting to mitigate^°^ or involves him in unreasonable 

expenses^"^ or under no duty, even under an indemnity from the defendant, to 

embark on a complicated and difficult piece of litigation against a third party^°^, 

nor the plaintiff is required to sacrifice any of his property or rights in order to 

mitigate the loss^°^ The time when the plaintiff should have mitigated may 

depend on when he discovered or ought to have discovered that the defendant 

had broken his contractual obligation. 

The second rule concerns potential loss which is not actually suffered. The 

plaintiff is entitled to damages only for his actual loss. Damages will not be 

reduced where the benefit received by the plaintiff is dependent of any act of 

mitigation. For example, due to breach of contract, a partly-used working part of 

a machine had to be replaced with a new part, the plaintiff was nevertheless 

entitled to the full cost of the replacement.^°^Similarly, market price rose or fallen 

after the date of the breach is irrelevant in assessing damage.''"® 

The third rule, the plaintiff may recover damages for loss or expense incurred 

by him in reasonably attempting to mitigate his loss following the defendant's 

breach, even when the mitigating steps were unsuccessful or in fact led to 

G.H. Treitel, The Law of Contract, 9th ed. 1995, p. 881. 

Chitty, Ibid., para 26-051 

The So//?o/f (1983) 1 Lloyd's Rep. 605, at p608, C. A.; The Good Fnend (1984) 2 Lloyd's Rep. 

586, at p597; The Alecos M. (1991) 1 Lloyd's Rep. 120, at p. 124. 

Jewelowski y. Propp (1944) K.B. 510, 

Tfie Griparion (1994) 1 Lloyd's Rep. 533. 

Pmngfon v. IVood (1953) Ch. 770. 

Elliott Steam Tug Co. v. Shipping Controller {^922) 1 K.B. 127. 

Youell V. Bland Welch & Co. Ltd. (The "Superhulls Cover") (1990) 2 Lloyd's Rep. 431, 

Bacon y. Cooper CMefa/sJ Lfd. (1982) 1 All E. R. 397. 

•'°® Campbell Mostyn v. Barnett (1954) 1 Lloyd's Rep. 65.; Koch Marine Inc. v. D'Amico Societa di 

Navigazione A.R.L. {The "Elena DAmico") (1980) 1 Lloyd's Rep. 75, 
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greater loss/°^ln Country Personnel (Employment Agency) Ltd. v. Alan R. 

Pulver & Co . " ° , the Judge say: 

As most attempts are successful, it is in the interests of the defendant (as well as 

of the wider society) that the plaintiff, who is usually in the better position to 

minimise his loss, should be encouraged to try to do so; he may recover the cost 

of his reasonable attempt to "extricate" himself from the position in which he was 

placed by the breach. 

Roy Goode in his book "Commercial Law" cites Professor Atiyah's viewpoint 

and comments that:"^ 

The duty to mitigate represents a major weakening of the plaintiff's right to 

protection of his expectation interest. The corollary, of course, is that it 

strengthens the defendant's position significantly by potentially reducing his 

liability. 

1.4.1.2 The origin and purpose of the suing and labouring 
clause 

The earlier reported cases cited by present contract law textbooks were at the 

beginning of nineteenth century. It is difficult to trace whether the above 

"mitigating of damage" rules deducted under the general contract law had been 

existed or not before the appearance of 1613 T/ger policy. 

It may be assumed that the origin and development of the suing and 

labouring clause before the enactment of the 1906 M.I.A. was independent of 

the general contract "mitigation of damage" rules. It might originate from the 

special circumstance of early days of ocean traffic. Sea voyages at that time 

were of long duration and lack of communication which was often slow and 

unreliable. It was therefore essential and important for the insurer that, if the 

assured (who might also be the vessel's master) and his agents, in the event of 

misfortune, would be able to protect the insured property and save it from further 

109 Wilson V. United Counties Bank (1920) A, C. 102, at p125; Lloyd's and Scottish Finance Ltd. v. 

Modern Cars and Caravans (Kingston) Ltd. (1966) 1 Q.B. 764, at pp782-783. 

''°(1987) 1 W.L.R. 916, at p926. 

Roy Goode, Commercial Law, 2nd ed., 1995, p 127. 
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damage after loss occurred. 

A earlier common law adage said "Thou must not kill, but needs not strive 

officiously to keep alive". The insurers who wish even or rely upon the assured 

to protect the property insured, therefore expressly agree to indemnify the 

assured of the expenses incurred for this purpose, in exchange of imposing an 

opposite "duty" on the assured to do that. 

Is it possible that the suing and labouring clause came from the concept of 

"agency" or "agency of necessity" for preserving the insurers' liability of 

indemnity? Namely that, while an insured loss happened or will happen, the 

assureds are acting as an agent of the insurers to avert and minimise the loss 

covered by the insurers; and on the other hand, the insurers reimburse the 

expenses incurred by the assureds who acting as an agent or doing as agency 

of necessity. It is difficult to trace and seems to be unable to follow under the 

S.G. policy, the 1906 M.I.A. and the concept of agency under the present 

contract law. It is difficult to decide the work done by the assured was for the 

property owned by assured or the liability bore by insurer. On the other hand, the 

S.G. policy and the 1906 M.I.A. have gave the suing and labouring clause a firm 

legal status other than the concept of agency. 

1.4.1.3 The structure of the 1906 M.I.A. section 78 

The 1906 M.I.A. section 78 basically consists of two sets of sub-clauses; 

1) the duty clause (section 78.4), which imposes the statutory duty on 

assured to sue and labour; and 

2) the indemnity clause (section 78.1, 78.2 & 78.3), which the insurer agrees 

to indemnify of the expenses incurred by assured. 

The concept of the duty imposes on assured to sue and labour is different from 

the liability on insurer for paying the suing and labouring expenses under the 

1906 Marine Insurance Act section 78. The statutory duty can not be exempted 

by agreement. However, the insurer's promise under the suing and labouring 

clause to indemnify the expenses incurred by assured may be saved if the policy 

does not incorporate this clause or expressly exclude it. Chalmers said "the 

liabilities of the insurer under suing and labouring clause in England rests on 

contract, where as in Continental is determined by law as the Continental Codes 
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embody the conditions of the suing and labouring clause". 

Theoretically speaking, as it exists no wording directly connect with the duty 

clause and indemnity clause, the extent of the duty clause and the indemnity 

clause are not identical and exists no absolute causation between them under 

the 1906 Marine Insurance Act section 78. This statutory situation under the 

1906 M.I.A. is slightly different from some Institute clauses practically used, 

which the latter, by their wording^^^ the duty clause and indemnity clause are 

conferred collaterally and causatively. 

1.4.2 The "duty" clause 

The 1906 M.I.A. section 78(4) provides that "It is the duty of the assured and his 

agents, in all cases, to take such measured as may be reasonable for the 

purpose of averting or minimising a loss". 

1.4.2.1 A privilege, contractual duty or statutory duty ? 

It is arguable that the suing and labouring clause on the S.G. policy imposed the 

assured a contractual "duty" to sue and labour, since the wording "it shall be 

lawful for the Assured..." is less compulsorily on responsibility. It is also 

suggested that suing and labouring is a privilege enjoyed by the assured which 

entitles, but does not oblige, the taking of all reasonable steps in order to avert 

and minimize losses flowing therefrom/^^ 

Whereas he 1906 M.I.A. section 78(1) provides "Where the policy contains 

a suing and labouring clause,...", section 78(4) expressly provides "It is the duty 

of the assured and his agents, in all cases, to take such measures as may be 

reasonable for the purpose of averting or minimising a loss". It may exist a 

Chalmers and Owen, A Digest of The Law relation to Marine Insurance, 1st ed. 1901, at p. 

102. 

For example, Institute Time Clause - Hull clause 11.2 states that "In case of any loss or 

misfortune it is the duty of the Assured and their servants and agents to take such measures as 

may be reasonable for the purpose of averting or minimizing a loss (the duty clause) which (the 

link) would be recoverable under this insurance (the indemnity clause)". 

Bennett, The Law of Marine Insurance, 1996, at p. 389. 
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probability that a policy does not contain a suing and labouring clause. In such 

case, two arguments may arise that 1) whether or not the assureds still owe the 

said duty to avert or minimise a loss; 2) if the assured actually performed the 

"duty" at his own expense, can it be recovered the expenses incurred from the 

insurer? 

Arnould book (1981 edition) says "it seems no practical value to study those 

arguments, as the suing and labouring clause is almost invariably included in the 

policy."^^® However, the situation was changed while the insurance market 

abandoned the old S.G. policy and adopted the new Marine Policy Form in 

1982/83. The new Marine Policy Form, which differs from the S.G. policy, does 

not contain the suing and labouring clause. Furthermore, some attached 

Institute Clauses do not also contain the said suing and labouring clause, such 

as the Institute Freight Time Clauses. 

The first question is whether the duty to sue and labour is a statutory duty or 

is merely a "contractual" duty ? If it is a statutory duty, then whether a policy 

contains a suing and labouring clause or not is not concerned. The assureds in 

any event owe the duty to avert and minimise the loss. The answer is absolutely 

affirmative after the enactment of the MIA 1906. The reasons are: 

a. the structure of the 1906 M.I.A.: 

Section 78 is classified under the head of "Measure of Indemnity". Section 

78(1) deals with the assured may recover from the insurer any expenses 

properly pursuant to the clause. Section 78(2) & 78(3) provide the restrictive 

application to section 78(1). In other words, section 78(1), 78(2) and 78(3) 

are all relate to the head of "Measure of Indemnity". However, the nature of 

section 78(4) is wholly irrelevant to this head. Furthermore, section 78(4) 

contains no wording deal with the indemnity under the "suing and labouring 

clause". Basically, section 78 (4) forms as a particular provision 

independently of section 78(1), 78(2) & 78(3) and is better to be stipulated 

as an individual section. The reason of this duty clause to be put under 

section 78 might be for a simple reason of convenience in legislation. 

William Gow suggested that; 

Different sub-sections of this section (i.e. section 78) stand in such close 

relation to one another that it is almost impossible to treat them separately, 

and this provision of the Act is one of such importance that it is desirable to 

Arnould, ibid., para 914A. 

58 



make matter as clear as possible. 116 

It is critical if say that the assured owe no such duty if the policy contains no 

suing and labouring clause. The statutory duty to sue and labour exists 

independently of the insurance contract. The "Suing & Labouring Clause" or 

the "Duty of Assured Clause" under the present various Institute clauses 

almost express that "...it is the duty of the Assured....". The purpose of such 

expression is merely to clearly restate and remind the assured of this duty. 

Another reason, I think, is the worldwide use of Institute Clauses. Since this 

statutory duty under the M.I.A. 1906 may be not enforceable in some other 

jurisdictions. 

b. the duty to sue and labour may also imply the consideration of public 

policy ; for purpose of preventing the waste of resources in society. 

c. the rules of "mitigation of damage" under general contract law (see 

paragraph 1.4.1.1) have had well developed during the 19th century, i.e. 

before the draft and enactment of the 1906 M.I.A. Evidences show section 

78(4) was drafted in reference to the common law principle. William Gow 

said that: 

It remains to consider Sub-section 4, which was introduced into the Bill after 

the original draft in order to embody in the Bill the common law principle that 

the assured and his agents are bound to use all reasonable efforts to avert 

and minimise a loss.^^^ 

Mr. Chalmers, the draftsman of the 1906 M.I.A., in his book (2nd edition 

1913) also stated that "the section 78(4) was formulated in reference to Law 

of England vol. 17 (general contract) and German Com, Code, Art. 819 

(continental code)"^^®. Namely that, while the 1906 Act was codified, the 

"duty" of assured to sue and labour was upgraded from the "contractual" 

' William Gow, Sea Insurance, ibid., at p. 177. 116 1 

Supra, at p.181. 

Chalmers and Owen, The Marine Insurance Act 1906, 2nd ed. 1913, at p.124. However, this 

sentence was disappeared in present Chalmers' book -1993. German Commercial Code article 

819 (Duty to diminish loss) provides that; 

(1) The insured party is obliged, when an accident takes place, to exert himself as far as 

possible to save the insured things as well as to prevent greater damages. 

(2) He shall, however, have previous consultation with the insurer concerning the required 

measures, if this is feasible. 
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duty under the S.G. policy or the soft duty of mitigation of damage under 

general contract law to the statutory duty. 

1.4.2.2 Extent of the duty to sue and labour 

The 1906 Act imposes a statutory duty on the assured to sue and labour, but 

expresses nothing about the real extent of that duty. This question was firstly 

submitted before Lord Sumner in British and Foreign Marine Insurance Co. v. 

Gaunt in 1921. However, Lord Sumner gave no detail interpretation on this 

question, but said: 

it (section 78.4) cannot possibly be read as meaning that if the agents of the 

assured are not reasonably careful throughout the transit he cannot recover for 

anything to which their want of care contributes 

It is one of the disadvantages of codification that new terms used or even 

unfamiliar sequences of propositions suggest that the law has been changed, 

where those familiar with the old decisions would not have suspected it.̂ ^® 

In In/in v. Hine (1949) , Devlin J held that 

section 78(4) requires the assured to take such measures as may be reasonable 

for purpose of averting or minimising a loss; the assured failed to survey in dry 

dock was merely ascertained its extent, not averted or minimized the loss.^^° 

In The Gold Sky (1972), Mocatta J, in order to settle the application conflict 

arose between section 55(2)(a) and section 78(4) of the 196 M.I.A., held that the 

words "his agents" are inapplicable to the master or crew. This case will be 

further discussed in para 1.4.2.4. 

In I.C.S. v. British Traders (1984), the duty of assured under section 78(4) of 

the 1906 M.I.A. became a main issue in the Court of Appeal. The Court of 

Appeal affirmed Commercial Court and Official Referees' decision that the 

assureds' expenditure to recover scatted containers was necessarily incurred in 

order to prevent loss or damage to the container to which the sue and labour 

clause of the policy applied. Lord Justice Eveleigh further opines that: 

there was nothing in the sue and labour clause or in the IVIarine Insurance Act, 

British and Foreign Marine Insurance Co. v. Gaunt (1921) 2 AC 41 at p. 65. 

/fv/n V. H/ne (1949) 1 KB 555 at p. 571. 
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1906, s. 78, which required the assured to show that a loss would "very probably" 

have occurred; the duty under s.78 imposed a duty to act in circumstances where 

a reasonable man intent upon presen/ing his property would act; whether or not 

the assured could recover should depend upon the reasonableness of his 

assessment of the situation and the action taken by him; the true test applicable in 

this case was whether or not in all circumstances the assured had acted 

reasonably to avert a loss when there was a risk that insurers might have to bear 

it.̂ 21 

In The Vasso (1993), the court held that 

the mere failure to apply for a Mareva injunction did not, without more, establish 

any failure to perform the duty imposed by cl.16 of the Duty of Assured clause of 

the Institute Cargo Clause (A). 

In the same case, Justice Hobhouse opines that 

neither under the statute nor under the clause is the assured required to act 

unreasonably or to undertake any step other than one which could reasonably be 

expected to result in the avoidance or reduction of the loss"/^^ 

In Now V. DOL (1993), Colman J. adopts the "prudent uninsured" test in deciding 

whether or not the suing and labouring duty is well performed. Colman J. opines 

that: 

in my view, 78(4) probably had the limited function of stating that the assured 

must not fail o take such obvious steps to avert or minimize the loss as any 

prudent uninsured could be expected to take.^^" 

A recent case. State of Netherlands v. Youell (1997), Justice Rix affirms Lord 

Sumner's rejection in British and Foreign Marine Insurance Co. v. Gaunf (1921), 

and says that: 

In my judgment the duty to sue and labour does not arise until a peril is at any rate 

imminent; it is a duty which arises in response to a casualty, actual or imminent. 

Thus the right to recover sue and labour expenses, where a sue and labour 

clause exists, and the statutory duty to take reasonable measures for the purpose 

of averting or minimizing a loss, are in this respect correlative. That follow in my 

I C S. V. British Traders (1984) 1 Lloyd's Rep. 154, at p. 158. 

The l/asso (1993) 2 Lloyd's Rep. 309 at p. 313. 

Supra, at p 313. 

A/OM/y. DOL (1993) 2 Lloyd's Law Reports,582, at p. 618. 
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view form Lord Sumner's rejection in Gaunt of the submission that the s. 78(4) 

duty existed throughout the period of risk, even in the absence of any casualty. 

1.4.2.3 Effects of breach the duty 

In Arnould book, the editors state that "the consequences of a breach by the 

assured of the duty imposed by section 78(4) are uncertain. It has been 

suggested that the remedy of the underwriter is to counterclaim damages, and 

that in certain circumstances such a breach may give rise to a defence to the 

claim. The point has yet to be decided"/^ These suggestions may have already 

settled in The Gold Sky and The Vasso. 

in The Gold Sky, Justice Mocatta in deciding the effect of breaching the 

section 78(4) duty said that: 

I think the right view to take on the facts here, if he had brought the sub-section 

into play, is that the defendant would be able to set off or counterclaim 

the ....particularized, if he could prove this figures. 

Further, in The Vasso, Justice Hobhouse affirms the decision of The Gold Sky, 

and says that: 

...nothing there said alters the conclusion that a failure to minimize a loss or 

protect the value to the insurer of his rights of subrogation gives rise to more than 

a cross-liability of the assured to the insurer in damages and a potential for 

setting-off that liability against the liability of the insurer under the policy, either in 

whole or in part. On this the law is clear. 

Either counterclaim damages or potential set-off do not confer upon the insurer 

not liable to any loss/damages initially covered by the original main policy. The 

effect is quite similar to the general contract law that breach of the duty to 

mitigate the damages gives rise to no legal liability, but rather a restriction on the 

damage recoverable. 

In NOW V. DOL (1993), Colman J. opines that "the consequence of his 

failure to do so would be that he would be unable to establish that the loss was 

state of Netherlands v. Youell (1997) 2 Lloyd's Rep. 440 at p. 458. 

Arnould, ibid., at para. 770. 

The Go/d S/cy, ibid., at p. 221. 

The Vasso, ibid., at pp. 314-315. 
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" 129 proximately caused by an insured peril". 

1.4.2.4 The relationship between section 78(4) and 55(2)(a) 

While the 1906 M.I.A. section 78(4) imposes the assured and his agents a 

statutory duty to sue and labour, it arose an application conflict between section 

78(4) and section 55(2)(a). The 1906 M.I.A. section 55(2)(a) provides "the 

insurer is liable for any loss proximately caused by a peril insured against, even 

though the loss would not have happened but for the misconduct or negligence 

The decision - "the words 'his agents' in section 78(4) are inapplicable to 

the master or crew" held by Mocatta J. in Gold Sky (1972) is almost criticized by 

the present marine insurance textbooks^^°. Though those textbooks submit lots 

of criticism and suggestions on this application issue, but provide no firm 

answers on them. This paper will not discuss those criticism in detail, but try to 

find a theory and discuss whether or not this theory can balance the existing 

cases and disputes. 

The theory simply comes from the "supplementary contract" nature of the 

suing and labouring clause. The legal effect in case the assured and his agents 

failed to perform the duty to sue and labour is restricted to the supplementary 

contract/clause itself. This supplementary engagement (i.e. suing and labouring 

clause) however could not prevail the insurer's liability under the main and 

original insurance contract. 

It basically incurs no conflict to the circumstances that 1) it results from 

assured's willful misconduct and 2) it results from the misconduct of the master 

or crew with knowledge by the assured. For those circumstances, the insurer is 

not liable, under the original contract, to any loss/damage attributable to the 

assured's willful misconduct or the crew's willful misconduct with assured's 

knowledge. Once the insurer is not liable to the loss/damage under the main 

policy, he will also not be liable to any "suing and labouring expenses", under the 

supplementary engagement, incurred for preservation of said loss/damage 

attributable to those misconduct. 

129 NOWv. DOL (1993) 2 Lloyd's Law Reports 582, at p. 618. 

For example, Arnould, at para 770; O'May, at p328; Susan Hodge, at pp.465-468; Howard 

Bennett, at pp.391-395; Ivamy, at pp.487-488; Tennpleman, at pp. 379-380. 
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To the circumstance, which the conflict arose from, that the loss/damage by 

a peril insured is resulted from the misconduct or negligence of master or crew. 

The insurer however is liable for the loss attributable to such master's 

misconduct under the original contract (and section 55.2.a). If at the same time 

the misconduct or negligence of master or crew is also to be deemed as the 

failure to perform the duty to sue and labour, the insurer is not liable, under the 

supplementary engagement, for any "suing and labouring expenses" actually 

incurred or may set off any presumed "suing and labouring expenses" from the 

original indemnity. Simply to say, breach the duty to sue and labour only results 

in the insurer to be entitled not to pay or may set off the suing and labouring 

expenses actually or presumably incurred, but not prejudice the assured's rights 

in recovering the loss or damage from the original policy. For short, section 

55(2)(a) takes precedence over section 78(4). 

Under this theory, it exists no conflicts between section 55(2)(a) and section 

78(4). Both sub-sections operate with their own elements and effects. Section 

78(4) does not modify section 55.̂ ^^ It is not necessary to consider 1) whether or 

not the master shall be excluded from words "the assured and his agents" in 

section 78(4) or the words "the assured and their servants and agents" under 

the present Institute Clauses; and 2) whether or not it was incurred before or 

after a casualty, as opined in Arnould book"^. 

In State of the Netherlands y. Youell (1997), Justice Rix was requested to 

consider the conflict issue between section 78(4) and section 55(2)(a) of the 

1906 Marine Insurance Act. 

The State of the Netherlands v. Youell "^was a case involved in two naval 

submarines building risks insurance. The policy contained a traditional suing 

and labouring clause. In the course of construction and trails, the submarines 

suffered debonding and cracking in their paintwork and the navy claimed the 

costs and expenses were incurred to recoat the submarines. The underwriter 

denies liability by alleging that the damage a) was due to the willful misconduct 

of either the navy and or the yard, both of them were named as assured in the 

policies in accordance to the section 55(2)(a) of M.I.A.; or alternative b) was due 

to their failure to take steps to avert or minimise the damage in accordance with 

Atkin L.J., in Guant u. British and Foreign Ins. Co. [(1920) 1 K.B. 903 at p 917 C.A.] said that"! 

do not tliink that the provision of s.78, sub-s.4, modify the provisions of s. 55". 

Arnould, ibid., para 770. 

State of Netherlands v. Youell (1997) 2 Lloyd's Rep. 440. 
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section 78(4) of M.I.A. 

Regarding to the willful misconduct issue, Justice Rix held that the willful 

misconduct of the yard would not be a defence to a claim brought by the navy on 

the ground that the loss in question would in the event not be a fortuity, but a 

fortiori.''^'' Regard to the sue and labour issue. Justice Rix should make decision 

on following questions: 

1. whether the yard's failure as assured to take reasonable measures to 

avert or minimise a loss can be raised as a defence against the navy's 

claim? 

2. whether, as a matter of law, the yard can be the navy's agent for the 

purposes of section 78(4)? 

For the first question, Justice Rix agrees with plaintiff's submission that the same 

principles apply to a failure to sue and labour as apply to willful misconduct, for 

the same r e a s o n . N a m e l y that the yard failed to sue and labour would not also 

be a defence to a claim brought by the navy. 

For the second question, Justice Rix considers the meaning of the "agents" 

in section 78(4) is who have either been instructed by the assured to take steps 

to presen/e the property insured, or who are such agents by necessity and the 

yard dealing with the submarines not as the navy's agent but as the submarines' 

builder under a building contract. 

On the issue between section 78(4) and section 55(2)(a), Justice Rix 

basically agrees Arnould's "proximate cause" approach and held that "the 

function of s. 78(4) is to say that it provides a defence to the extent that the 

proximate cause of loss, in whole or in part, is the breach of the statutory duty 

rather than an incidence of risk under the perils covered by the policy". 

Supra, at p. 454. And the word "a fortiori" mean with stronger reason, used in logic to denote 

an argument to the effect that because one ascertained fact exists, therefore another, which is 

included in it, or analogous to it, and which is less improbable, unusual, or surprising, must also 

exist. {Black's Law Dictionary, 6th ed., 1990 at. p. 61.) 

Supra, at p. 455. 

Supra, at p. 458. 
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1.4.3 The indemnity clause 

1.4.3.1 The engagement of the indemnity clause 

The second question mentioned in paragraph 1.4.2.1 is that "if the assured 

have actually performed this "duty" at his own expense, could he recover the 

expenses incurred from the insurer if the policy contains not suing and labouring 

clause? The nature of the suing and labouring clause under section 78 (1) of the 

1906 M.I.A., is a supplementary engagement to the contract of insurance. 

Theoretically speaking, the contract parties may mutually agree not to 

incorporate or expressly exclude this supplementary engagement ( the suing 

and labouring clause) from the policy. 

Suing and labouring clause basically is merely providing a kind of "Measure 

of Indemnity" which the insurer promises to reimburse the assured for the 

expenses incurred in averting or minimising the loss covered by the policy. The 

1906 M.I.A. does not mention the contract parties are not allowed to exclude this 

supplementary engagement from the policy. 

In the absence of a suing and labouring clause in the policy, it merely 

means "the assured may not recover his expenses incurred in accordance with 

the suing and labouring clause". It does not mean "the assured could not 

recover any of his expenses under the insurance contract". Steyn J . , in a breach 

of the duty of good faith case, said: 

Once it is accepted that the principle of the utmost good faith imposes meaningful 

reciprocal duties, owed by the insured to the insurer and vice versa, it seems 

anomalous that there should be no claim for damages for breach of those duties 

in a case where that is the only effective remedy. The principle ubi jus ibi 

remedium succinctly express the policy of our law. 

The suggestion is, subject to the nature of the expenses incurred, it may recover 

from the insurer by the item of "particular charges" or may be treated as the third 

rule of "mitigation of damage" under general contract law. The former will be 

discussed later. The application for the letter's rule may be difficult, as short of 

marine insurance supporting cases. However, "eadem est ratio, eadem est lex -

the same reason, the same law", it exists no reasons can not apply to the 

general contract rules if no relevant provisions in the 1906 M.I.A. and lack of 

^^''Banque Keyser Ullmann v. Skandia (1987) 1 Lloyd's Rep. 69 at p. 96. 
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agreement by contract. On the other hand, the 1906 M.I.A. section 91(2) 

provides that; 

The rules of the common law, including the law merchant, save in so far as they 

are inconsistent with the express provisions of the Act, shall continue to apply to 

contract of marine insurance. 

Gow said "Speaking more particularly of Marine Insurance, what the present Act 

has done is to present in definite form the relations between the assured and the 

underwriter, but at no point in the Act is any suggestion given regarding the 

proper position of such contracts as those of Marine Insurance in a general 

codification of contract law".̂ ^® However, it does not mean the general contract 

law would not apply to the marine insurance contract if exist no explicit provision 

in the 1906 M.I.A. or in the policy. This paper has no intention to create a 

backdoor for assured to claim said expenses regardless of the suing and 

labouring clause. While the traditional S.G. policy was abandoned and the new 

Marine Policy Form contains no similar suing and labouring clause, it is possible 

that some new Institute Clauses do not contain a suing and labouring clause. 

For example, the Institute Freight Time Clauses (CL.287)."® However, it is 

worthy in noting that, the circumstance that the contracting parties mutually 

agree to exclude or delete "suing and labouring expenses (clauses)" under a 

policy which contains a printed "suing and labouring clause" is different from a 

policy which simply does not contain the suing and labouring clause. For the 

former case, the reference for liability for charges having been deliberately 

struck out^^° and the third rule of "mitigation of damage" under general contract 

law mentioned above is therefore not applied. 

1.4.3.2 Case law development while short of Indemnity clause 

In an Australia case - Emperor Goldmining Co. v. Switzerland General 

Insurance Co. Ltd. (1964), the suing and labouring clause was not included in 

Gow, Sea Insurance, at p. 192. 

The standard form of the Institute Time Clauses -Freight do not include any printed "Suing and 

Labouring Clause" or "Duty of Assured Clause", in the Wondrous case [(1992) 2 Lloyd's Rep. 

566], a particular clause on "salvage, salvage charges and sue and labour" was specially 

included in the Institute Freight Clauses. 

Gow, Sea Insurance, at p. 178. 

67 



the policy. Manning J. held that: 

Sect. 84(4) plainly imposes on the assured a duty to take such measures as are 

reasonable for the purpose of averting or minimizing a loss. I am unable to read 

this provision as a duty to be carried out by the assured at his own expense, in the 

absence of a suing and labouring clause in the policy. 

In that case, the plaintiffs claim for the costs of unloading, storing, reloading and 

forwarding of cargos was succeeded -large items were in respect of the handling 

of explosives^'*^ and other items were particular charges. This case not only re-

affirmed the statutory duty on assured to sue and labour, but also to imply an 

obligation on the insurers to reimburse the assured for any expenses incurred in 

carrying out the duty imposed by statute or by clause. 

In I.C.S. v. British Traders (1981)/"^ the policy contained the S.G. policy 

Form and the Institute Container Clauses. Neill J disagreed the 

plaintiffs' submission by reference to the decision of Emperor Goldmining Co. v. 

The Switzerland General Insurance Co. Neill J said that: 

In my opinion, if one adopts that approach, a duty on the insurers to reimburse is 

not to be implied by reason of the statutory duty to sue and labour or by reason of 

a clause similar to cl.9.^'"' 

Not long after the decision of I.C.S. v. British Traders, a very similar case -

Netherlands Insurance Co. v. Karl Ljungberg & Co. (1986) was submitted in 

Privy Council. They are the same that both policies contained the S.G. policy 

Form and the Institute Cargo/Container Clauses 1963. The issue in dispute in 

I.C.S. V. British Traders was relating to the first half of the Duty of Assured 

clause, whereas in Netherlands Insurance Co. v. Karl Ljungberg & Co. was the 

second half of the same clause. Both cases did all adopt "business efficacy" 

test. 

As to the general principal, Netherlands Insurance Co. v. Karl Ljungberg & 

Co. provided no difference with I.C.S. v. British Traders. In Netherlands 

Insurance Co. v. Karl Ljungberg & Co., Lord Goff of Chieveley opined that 

Emperor Goldmining Co. v. Switzerland General Insurance Co. (1964) 1 LI. L. Rep. 348 at p. 

454. 

However. Manning J did not clearly say the recoverable large items are the suing and 

labouring expenses. 

/.C.S. V. Bnf/s/? Traders (1981) 2 Lloyd's Rep. 460 at p. 465. 

Supra, at p. 465. 
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their lordships do not feel able to accept that, as a general proposition, the mere 

fact that an obligation is imposed upon one party to a contract for the benefit of 

the other carried with it an implied term that the letter shall reimburse the former 

for his costs incurred in performance of the obiigation^''^ 

But Privy Council considered that "the relevant obligation is indeed for the 

benefit of the insurers is a material factor which may be taken into account., a 

term must be implied in the contract, in order to give business efficacy to 

The disputes in both cases might no longer exist while the market 

introduced the new Institute Cargo/Container Clauses in 1982. In the 1982 

Institute Clauses either on cargo or container, the underwriters expressly agree 

to reimburse the assured for any charges incurred in pursuance of these duties. 

However, a more difficult situation arose while the traditional S.G Form was 

abandoned and adopted the new MAR Form in 1982/1983. The latter MAR 

Form contains no printed standard suing and labouring clause. The following 

table lists different situations in using the S.G. form or new MAR form and the 

attached Institute Clauses which include or not the duty clause (the duty of 

assured to sue and labour) and reimbursement or indemnity clause (the insurer 

expressly agree to reimburse the expenses); 

S. G. or MAR 
(Institute) Clause 

attached Example Case applied 

1 S.G.Form Duty + Reimburse 

2 S.G. Form Duty clause only ICC (FPA) -63 I.C.S. V. British Traders (QB) 

Netherlands Ins. v. Karl Ljungberg 

3 S.G. Form no Duty & Reimburse ITC (Hull) -70 

4 MAR Form Duty + Reimburse ITC (Hull) -83 

5 MAR Form Duty clause only 

6 MAR Form no Duty & Reimburse ITC (Freight) -63 

7 no express provision of any kind 
Emperor Goldmining v. 
Switzerland General Insurance 
Co. 

The difficulty may incur in situations 5, 6 and 7. England courts adopted the 

"business efficacy" test instead of the simple "implied right" test decided in 

Netherlands Insurance Co. v. Karl Ljungberg & Co.(1986) 2 Lloyd's Rep. 19 at p. 23. 

Supra, at p. 23. 
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Emperor Goldmining v. Switzerland General Insurance Co. The "business 

efficacy" test does only apply to the situation that there is an express suing and 

labouring clause in the insurance contract. I personally do not believe the said 

"business efficacy" test may expandably apply the situation that if the policy 

contains no such clause. 

In The Wondrous (1992), the circumstance of in the absence of a suing 

and labouring clause was submitted to the Court of Appeal. However, the Court 

of Appeal considered that "as the expenses in question are not recoverable by 

reason that there was no loss covered by the policy in accordance with section 

78(3) of the 1906 Marine Insurance Act, so it is not necessary to consider 

whether the plaintiffs could in any event have recovered in the absence of a sue 

and labour clause in the policy."^"'' 

The 1906 Marine Insurance Act codifies the marrow of the suing and 

labouring clause in the traditional S.G. policy. However, the 1906 Act statutorily 

imposes the on assured to sue and labour, whereas it was merely a contractual 

duty before the enactment of the 1906 Act. It is one of the disadvantages of 

codification as said by Lord Sumner in British and Foreign Marine Insurance Co. 

V. Gaunt. In considering its legislative purpose as mentioned in paragraph 1.4 

and if the expenses was incurred actually for averting the loss covered by the 

policy (for the benefit of the insurers), the expenses incurred seems to be 

recoverable from the insurers. This question may be well settled in Continental 

countries in reference to the concept of returning of the illegal profit, whereas in 

this country, in reference to the existing rules of mitigation of damage under 

general contract law "̂®. 

It is interesting in noting that, in State of Netherlands of Youell (1997), 

Justice Rix adopts the mitigate of damage rule under general contract or tort law 

to interpret the legal effect of breaching the duty to sue and labour.''®" However, 

Justice Rix does not mention whether the same mitigate rules under contract or 

tort may also apply to the circumstance in the absence of the suing and 

labouring indemnity clause. 

The Wondrous (1992) 2 Lloyd's Rep. 566 at p. 576. 

•'''® British and Foreign Marine Insurance Co. v. Gaunt (1921) 2 AC 41 at p 65. 

See discussion in paragraph 1,4.1.1 of this chapter. 

State of Netherlands v. Youell (1997) 2 Lloyd's Rep. 440 at p. 458. Justice Rix said "The 

statutory duty (i.e. duty to sue and labour) seems to me to be taken into the duty to mitigate loss 

in response to a breach in contract or tort, which is also in essence a rule that a plaintiff cannot 

recover for avoidable loss". 
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1.4.3.3 The features of indemnifying the suing and labouring 
expenses 

Section 78 of MIA 1906 does not embrace all the basic features concealed in the 

traditional suing and labouring clause in the S.G policy. In accordance with the 

section 30 (2) of the MIA 1906, the related wording in the S.G policy which forms 

as the First Schedule of the 1906 Act shall be also considered. 

(a) The loss and misfortune must actual have occurred or commenced to 

operate and cease while they were no longer threatened by perils insured. 

The opening words "In case of any loss or misfortune" under the standard suing 

and labouring clause in the S.G. policy do not appear in the 1906 M.I.A. section 

78. However, the "stitch in time" approach''®^ is adopted in interpreting the words 

"avert" or "minimise/diminish". The word "minimise" implies that some damage 

has already been sustained; the word "avert" means to prevent a loss from 

h a p p e n i n g . I n State of the Netherlands K Youell and Hayward (1997), Justice 

Rix affirms "the duty to sue and labour did not arise until a peril was at any rate 

imminent; it was a duty which arose in response to a casualty actual or 

imminent." 

In I.C.S. y. British Traders, Lord Justice Eveleigh held that "the sue and 

labour clause should cease to apply ..that they were no longer threatened by 

perils."^^ In Kuwait Airways Co. v. Kuwait Insurance (1996), Justice Rix also 

held that "the right to sue and labour to an end at the time the rights of the 

parties must be viewed as crystallized."^®® 

In I.C.S. V. British Traders (1984) 1 Lloyd's Rep. 154, at p. 163, Lord Justice Dillon said "If the 

object of the sue and labour is to avoid or reduce loss which would otherwise fall on the insurers, 

there is obvious justification for a 'stitch in time' approach". 

Susan Hodges, Law of Marine Insurance, 1996, p. 457. 

State of the Netherlands v. Youell (1997) 2 Lloyd's Rep. 440, at p. 458. 

I.C.S. V. British Traders (1984), ibid, at p.160. 

Kuwait AinA/ays Co. v. Kuwait Ins. Co. (1996) 1 Lloyd's Rep. 664 at p697. Affirming by C.A. 

(see 2 IRLN 10 Insurance and Reinsurance Law Newsletter Oct. 1997 at p. 93). 
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(b) The recoverable expenses must be incurred to avert or diminish a loss 

covered by the policy 

The expenses recoverable by the assured under the suing and labouring clause 

in a policy of insurance are confined to the expenses which are necessary to 

avert a loss by reason of the operation of perils insured against̂ ®® for which the 

insurer would be liable^". The traditional S.G. policy did not provide such 

requirement. The 1906 M.I.A. section 78(3) declares this requirement in a 

negative voice that "expenses incurred for the purpose of averting or diminishing 

any loss not covered by the policy are not recoverable under the suing and 

labouring clause". This negative voice basically gives no difference in coverage 

in nature compares with a positive voice. However, it may represent the burden 

of proof is therefore transferred to insurer under the 1906 M.I.A. The insurer, 

who intends to reject the suing and labouring expenses claim, has to first prove 

the expenses was incurred not for the loss covered. As before the enactment of 

the M.I.A. in 1906, the assured who wishes to claim the suing and labouring 

expenses had to show at first stage that the charges was incurred for the loss 

covered. This sub-section may be considered as the insurers' concession while 

the 1906 Act imposes a statutory duty on assured to sue and labour. 

A freight insurance case - The Wondrous (1992), a particular clause was 

specially engaged to include the sue and labour expenses in the Institute Freight 

Clauses. The Court held there was no loss covered by the policy and further 

affirmed that, by reference to section 78(3) of the Marine Insurance Act 1906, 

the expenses incurred are not recoverable."'®® 

(c) Expenses incurred by the assured, their factors, servants or assigns. 

The persons who are authorized, in the terms of S.G policy, to sue, labour and 

travel are "the assured, their factors, servants and assigns". McArthur said "this 

description is applicable to the assured themselves, or to agents directly and 

voluntarily employed by them, but not to salvors."̂ ®® 

A statutory definition to the word "factor" means "a mercantile agent who in 

Kidston V. Empire Insurance Co. (1866) 1 L.R.C.P. 535 at p. 547 

Meyer y. Ram (1876) 1 CPD 358. 

The M/bndmus (1992) 2 Lloyd's Rep. 566 at p. 576. 

McArthur, ibid., at p. 264. 
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the course of his business has authority to sell or buy goods, to consign goods 

for purpose of sale, or to raise money on the security of goods"^®° The word 

"servant" means "any person employed by another to do work for him on the 

terms that he, the servant, is to be subject to the control and direction of his 

employer in respect of the manner in which his work is to be done"/®^ The word 

"assigns" same as "assignees" means "those to whom property is, will, or may 

be assigned" and it generally comprehends all those who take either 

immediately or remotely from or under the assignor, whether by conveyance, 

devise, descent, or act of law.̂ ®^ Those expressions are wide and general 

enough applicable not only to the assured himself, but also his assignees and all 

related parties working or employing for and on behalf of or controllable by the 

assured whether contractually or lawfully in the trading business for the subject-

matter insured. 

It is significant to note that the persons who are authorized to sue and 

labour is different in concept from the persons who are imposed a duty to sue 

and labour. This difference bases on the situation which the insurers agree to 

reimburse and the object of the duty imposed. It is not based on the literal 

difference between the S.G. policy (assured, their factors, servants, and assigns) 

and the 1906 M.I.A. section 78(4) (the assured and his agents). If do not be 

interpreted by this way, it may result in a mis-understanding that only the 

expenses incurred by the persons who also owe the duty to sue and labour can 

be recoverable under the suing and labouring clause. It is a work beyond this 

research to accurately analyze the scope and applicability between the words : 

"factors, servants and assigns" in the S.G. policy and "agents" in the 1906 M.I.A. 

section 78(4). However, from the view of the historical origin of the suing and 

labouring clause, the persons "assured and their factors, servants and assigns" 

in the S.G. policy who are authorized to sue and labour shall be interpreted as 

widely as possible^^\ whereas the duty of the "assured and his agents" to sue 

•'®° Factors Act 1889 

Hewitt V. Bonvin (1940)1 KB 188, see L. B Curzon, Dictionary of Law, Pitman Publishing, 4th 

ed. 1994, at p. 349. 

Black's Law Dictionary, 6th ed. 1991, at p. 119. 

It is claimed that the sue and labour clause (the Tiger policy and the S.G. policy) was 

foreshadowed by the inclusion of an agreement therein (a policy in Florentine Ordinance 1523) 

by a very extensive wording that "everything may be transacted which necessity shall require", 

see Victor Dover, in his book ">4 Handbook to Marine Insurance" at p. 31, 
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and labour under the 1906 M.I.A. section 78(4) shall be interpreted as narrowly 

as possible^®'*. However, it is also worthy in noting that, under present Institute 

Hull or Cargo Clauses, the persons who are authorized are identical to the 

persons who owe the duty to sue and labour. They are the assured and their 

sen/ants and agents. This identical situation provided in the Institute Clauses 

may result in some difficulties in applying the suing and labouring clause. For 

example, in cargo insurance, since it is always accepted that the master is the 

agent of necessity of all interested parties on board, the expenses of measures 

taken by the master to avoid and minimise the loss covered by cargo policy may 

be treated as suing and labouring expenses under the cargo insurance. 

However, unless we assume the "crew members" are also the agent of 

necessity for cargo owner or have been instructed by the cargo owner, 

otherwise it is difficult to say the expenses of measures taken by the crew 

members to save the cargo is also a suing and labouring expenses under the 

cargo policy. 

(d) Expenses incurred must be properly, reasonably and extraordinary in nature. 

The 1906 M.I.A. section 78(1) provides that "...the assured may recover from the 

insurer any expenses properly incurred pursuant to the clause....". The 

underwriters are liable, on their contract of indemnity, to repay them the amount 

The draughtsman of the 1906 M.I.A. - Mr. Chalmers, in his books (1st ed. 1903 and 2nd ed. 

1913) cited following authorities to support his draft on the 1906 M.I.A.: 

Subject in question Person in duty 

McArthur, ed. 2 p.263 see Currie v. Bombay Ins see Ctirrie v Bombay ins Co 

Kidstnn v. Empire Ins Co. charter freight master of the ship 

Ctirrie v Bombay Ins Co. cargo master of the ship 

Benson v Chapman M8491 ship & freight master of the ship 

Notara v. Henderson (1872) cargo master of the ship 

This table does not imply the "assured's agent" is limited to the master of the ship only, but signify 

that a person who is entitled to act on behalf of the assured under the situation of the agent of 

necessity. For example, in certain (not all) circumstances, the master may be the agent of cargo-

owner, charterer and shipowner. However, it seems difficult to say the crews are entitled in any 

events to act and on behalf of the cargo-owner and charterer, even shipowner. 
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which was properly and reasonable^®® for so much of the actual expense as 

would have been incurred had the cheaper method been adopted''®®, or properly 

says "the smallest reasonable expense"^®^ They represent so much labour 

beyond and besides the ordinary labour of the voyage^* and if without unusual 

or extraordinary labour or expense a loss will very probably fall on the 

underwriters.^®® 

The 1906 Marine Insurance Act section 78 provides no decisive relationship 

between "any expenses properly incurred" under section 78(1) - as the 

indemnity clause and the "reasonable measures" under section 78(4) - as the 

duty clause. We may properly say the measures taken by the assured if 

unreasonable may be deprived of or reduced his titles for recovering the suing 

and labouring expenses. However, it may be improperly if says the recoverable 

suing and labouring expenses are always subject to the expenses are incurred 

by the assured by taking the reasonable measure by the assured while 

performing his suing and labouring duty. However, the institute Clauses create a 

direct link between section 78(1) and 78(4). Namely that, the underwriters will 

only contribute to the expenses which are properly and reasonably incurred by 

the assured in taking such measures as may be reasonable for the purpose of 

averting or minimising. 

In The Nukila (1996), Tuckey J adopts the reasonableness test and rejects 

the plaintiff's submission that the towing repairing and returning costs for the 

damaged accommodation platform are covered under the sue and labour clause. 

Turkey J says "all that was required to avert the loss, was jacking up the legs 

and anchoring and so all that can be recovered under the sue and labour clause 

is the cost of doing this."^ 

In Royal Boskalis v. Mountain (1997), Mr. Stuart-Smith L.J. affirms that: 

the terms on which the duty under s. 78(4) of the Marine Insurance Act, 1906 was 

expressed were wide enough on their natural meaning to embrace expenditure 

Brett J, in Lee v. Southern Insurance Co. (1870) L.R. 5 CP. 397 at p. 406. 

IVIcArthur, ibid, at p. 269. 

Montague Smith J, in Lee v. Southern Insurance Co. (1870) L.R. 5 C.P. 397 at p. 405, 

Willes J, in Kidston v. Empire Insurance Co., (1866) L.R. 1 C.P. 535 at p. 541. 

Brett L.J., in Lohre v. Aitchison (1878) 3 Q.B.D. 558 at p. 566. 

ITC-Hull 95 clause 11.1 & 11.2 and ICC - 82 clause 16. 
171 The /VuMa, (1996) 1 Lloyd's Rep. 85, at p. 90. 
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necessary to procure the release of a vessel that had been seized; unless the 

payment of a ransom was illegal it was recoverable from underwriters as an 

expense of suing and labouring."^ 

In Kuwait Airways Co. v. Kuwait Insurance Co. (1996), Justice Rix also affirms 

that: 

it is only expenditure which is both unusual or extraordinary and reasonably 

necessary that can be recovered in sue and labour.^" 

Finally, though Lord Chancellor (Earl Cairns) in the Aitchison v. Lohre (1879) 

case said "it appears to me to be quite clear that if any expenses were to be 

recoverable under suing and labouring clause. They must be expenses 

assessed upon the quantum meruit p r i n c i p l e " , P i l l L.J. in Royal Boskalis v. 

Mountain (1997) opines that 

the said Lord Chancellor as underlining the different between a salvage claim 

under maritime law and a claim under a sue and labour clause, I do not consider 

that the Lord Chancellor was supporting to lay down that in all circumstance it is a 

prerequisite of recovery under a sue and labour that the expenses must be 

capable of assessment upon the quantum meruit principle.''^® 

(e) Supplementary coverage 

Suing and labouring clause, as provided in the 1906 M.I.A. section 78 (1), is a 

supplementary engagement to the contract of insurance, which provides an 

additional indemnity beyond any claims recoverable under the original policy. 

The suing and labouring clause represents not an independent contract but an 

accessory clause. It represents as a supplementary engagement in the 

"measure of indemnity" in addition to the original contract and the related 

principles under the "principle/accessory" rules is always applied. 

Under the supplementary character, the suing and labouring expenses may 

be recovered from the insurer notwithstanding the insurer may have paid for a 

total loss, or that the subject-matter may have been warranted free from 

Royal Boskalis v. Mountain (1997) Lloyd's Reinsurance Law Reports 523 at p. 615. 

Kuwait Airways v. Kuwait Insurance Co. (1996), ibid, at p698. Affirming by C.A. (see 2 IRLN 10 

Insurance and Reinsurance Law Newsletter Oct. 1997 at p. 93). 

Aitchison V. Lohre (1879) 4 App. Cas. 755, at p. 766. 

Royal Boskalis K Mountain (1997) Lloyd's Reinsurance Law Reports 523 at p. 622. 
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particular average, either wholly or under a certain percentage [section 78(1)]. 

Mr. Lindley J., in Dixon v. Whitworth''^^, ruled that "the sue and labour 

charges are recoverable in M irrespective of the insured va lue" . Ins t i tu te Time 

Clauses for Hull expresses the sum recoverable under said clause shall in no 

circumstances exceed the amount insured, i.e. up to 100% of insured value 

(Institute Time Clauses -Hull 1/111995 clause 11.6 ). However, the 1906 M.I.A. 

and Institute Cargo Clauses do not contain similar limitation. No reported cases 

dealt with this issue. It may be suggested that, while the reasonableness and 

apportion principles in applied, the suing and labouring expenses seems 

impossible to be incurred in excess of 100% of insured value. Theoretically, it 

may apply to the rule of "accessorium non ducit, sed sequitur suum principle". 

The maximum recoverable amount under the supplementary engagement (the 

suing and labouring clause) in any event shall not exceed the maximum amount 

claimable same as its original policy (i.e. the insured value or insurable value). 

By reference to the same rule, the underinsurance reduction in proportion 

under the original insurance contract may also apply to the suing and labouring 

expenses.''^® 

(f) Expenses incurred solely in connection with one particular interest 

It may be that the property insured could not be saved except taking steps to 

save simultaneously other property; or other property may directly or indirectly 

obtain some benefit or preservation from such step taken. "Aitctiison v. Lohre" 

case and the 1906 M.I.A. section 78 (2) provide general average and salvage 

under maritime law are not recoverable under the suing and labouring clause. 

The question is, if the steps taken simultaneously saved the property insured 

and other property but the expenses incurred belongs not to the general 

average or salvage charges as defined by the 1906 M.I.A., can it be recoverable 

under the suing and labouring clause? if yes, does the basis of contribution 

apply? 

Lord Blackburn in Aitchison v. Lohre, dismissed Brett LJ 's decision and 

Ofxon y. (1879) 4 CPD 371. 

Goodacre, Marine Insurance Claims, 3rd ed. 1996, at p. 301. 

That which is the accessory or incident does not lead, but follows, its principle. 

Some institute clauses, for example ITC-Hull 83 or 95 clause 11.4, express the under-

insurance proportional reduction principle is applied to the suing and labouring clause. 
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ruled out the general average and salvage under maritime law could not recover 

under the suing and labouring clause. The 1906 M.I.A. section 78 (2), in 

reference to the above case, by using the words "as defined by this Act" to 

confine the scope of said exception not recoverable under the suing and 

labouring clause. Interpreting this sub-section oppositely, general average and 

salvage not defined by the 1906 M.I.A. may be recoverable under the suing and 

labouring clause. 

The purpose of the suing and labouring clause is to encourage exertion 

on the part of assured. The consideration under the 1906 M.I.A. section 78(2) is 

whether or not the expenses or charges incurred come into the definition of 

general average or salvage under maritime law, but not whether the steps taken 

by assured involving other property or not. 

In an American case Watson v. Marine Insurance Co., the court held that 

"the labour and expense were incurred for the recovery of the ship, 

notwithstanding that other subjects might incidentally enjoy the result of the 

effort'.Gorell Barnes J, in The Mary Thomas, cited the above case and held 

that: 

the plaintiffs cannot, either by virtue of any principle, or by virtue of any authority, 

claim to recover from the underwriters of the ship the whole amount of the 

expenses incurred in saving the ship and the cargo, and can only recover the 

portion properly due to the ship.̂ ®^ 

The insurers agree to contribute any expenses by the suing and labouring 

clause, which may be incurred in preserving the subject matter insured, but not 

includes the expenses of saving anything else. McArthur adopted the 

contribution principle using in general average regime that if charges are 

incurred for the safeguard and recovery of other subjects as well, they must be 

apportioned over the aggregate v a l u e . T h e contribution principle apply 

between insured property and other properties simultaneously saved is slightly 

different from the proportion principle in case of the under-insurance. However, 

Walton J in Cunard Steamship Co. Ltd. v. Marten (1902), distinguished them no 

difference by the term of "apportioning principle" and said that "this is the 

perfectly well-established basis of every adjustment of suing and labouring 

•'®° Watson V. Marine Insurance Co., 7 Johnson's N, Y. Rep 57. 

The Mary Thomas (1894) P 108, at pp.120-121. 

McArthur, ibid, at p. 269. 
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c l a u s e " . I n Kuwait Airways Co. v. Kuwait Insurance Co., Justice Rix affirms the 

apportioning principle says; 

the sue and labour principles developed in the marine context, an assured is only 

entitled and an insurer only liable for a due proportion of expenses in accordance 

with their respective interests at stake at the time of the incurring of the expenses 

in question. 

It is surprised that, Robert Merkin in his recent book, cites a non-disclosure case 

- St. Margaret's Trust Ltd. v. Navigators & General Insurance Co. Ltd. (1949)̂ ®® 

opines that "salvage charges and other costs other than those incurred under 

maritime law is recoverable under suing and labouring clause".''®® This opinion is 

difficult to follow as that case contained on a special revised suing and labouring 

clause which provided: 

In the case of misfortune to the insured vessel it shall be lawful to , without 

prejudice to this insurance and all charges thereof including salvage charges the 

cost of towing or removing the vessel to a place of safety so necessary incurred 

shall form part of the claim. 

(g) Expenses must be incurred short of destination 

The S.G. policy and the 1906 M.I.A. section 78 give no advice that the expenses 

recoverable under the suing and labouring clause must be incurred short of 

destination. Kenneth Goodacre and Victor Dover, in their own respective book, 

opine that; 

sue and labour charges can only be incurred short of destination, whereas other 

expenses, such as reconditioning costs, which are incurred after arrival at 

destination come under the category of "particular charges" only.^®^ 

They cite the case - Kidston v. Empire Marine Insurance Co. Ltd 1867, to 

Cunard Steamship Co. Ltd. v. Marten (1902) 2 KB 624, at p. 629. 

Kuwait Airways v. Kuwait Insurance Co. (1996), ibid, at p697. Affirming by C.A. (see 2 IRLN 10 

insurance and Reinsurance Law Newsletter Oct. 1997 at p. 93). 

•'®® Sf. Margaret's Trust, Ltd. v. Navigators & General Insurance Co. Ltd. (1949) 82 Li. L. Rep 752. 

Robert iVIerkin, Annotated Marine Insurance Legislation, 1997, at p. 66. 

Goodacre, Marine Insurance Claims, 3rd ed. 1996, at p302; Dover, A Handbook to Marine 

Insurance, 1983, at p. 303. 
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support their viewpoint that the re-forwarding charges and reconditioning 

charges are all incurred short of destination. Bearing in mind that, the reported 

cases for claiming the suing and labouring expenses were all involved the 

expenses incurred short of destination. For example, the iron transportation 

expense in Great Indian Peninsular Ry. Co. v. Saunders (1861); the bacon 

warehousing and reshipment expense in Booth v. Ga/r (1863); salvage charges 

in Aitchison v. Lohre (1879). 

This "short of destination" theory may be properly interpreted evolving 

from the principle of the cease of the risk covered. In principle, the insurer 

liability on the perils insured basically ceased to run at the time that the subject-

matter insured arrive, whether in safety or damage, or shall have arrived. The 

material benefit of insurer from suing and labouring only exists before the 

insurer's liability is not fixed, i.e. short of destination. The reconditioning charges 

for wetted cargo incurred at intermediate port is a suing and labouring expense, 

but not if incurred at destination. 

(h) Succeed in preserving is not necessary 

Another issue is whether the steps taken by assured should succeed in 

preserving the subject-matter insured fully or partly or not ? or whether the 

insurer is only liable for the expenses occurred related to the successful effort 

benefit by him? The answers are all negative. In Lohre v. Aitchison, Brett LJ 

said: 

These authorities (Arnould and Phillips) and the decision in Kidston v. Empire 

Marine Ins. Co. seem to us to shew that the clause in question is a wholly 

independent contract in the policy from the contract to pay a certain sum in 

respect of damage done to the subject-matter of insurance, and consequently that 

it applies, whatever be the amount of such damage, and whether indeed any such 

damage occur or not The only conditions necessary to give a valid claim 

under it, are danger of damage to the subject insured by reason of perils insured 

against, and unusual or extraordinary efforts made or expenditure incurred in 

consequence of such efforts made to attempt to prevent such damage. 

Once these conditions are sufficient, whether the steps taken by assured with 

Lohre v. (1878) 3 QBD 558, at pp. 567-568. 
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the intention to benefit underwriters''®® or successfully in preventing the subject 

insured from loss/damage is not absolutely concerned. The expenses incurred 

is in any event recoverable in full under the suing and labouring clause. 

1.4.4 Suing and labouring expenses, salvage charges and 
general average in comparison 

There are considerable comparabilities in nature among salvage charges, 

general average and suing and labouring expenses. "But the object was to 

encourage exertion on the part of assured; not to provide an additional remedy 

for the recovery, by the assured, of indemnity for a loss which was, by the 

maritime law, a consequence of the peril" held by the Lord Blackburn in 

Aitchison v. Lohre overruled Brett's L.J. decision may be the most important 

factor to distinguish salvage charges and general average from suing and 

labouring expenses. The 1906 M.I.A. section 78(2) codifies the Aitchison v. 

Lohre provides "general average and salvage charges under maritime law are 

not recoverable under the suing and labouring clause." Suing and labouring 

expenses, general average and particular charges in comparison as showing in 

following table; 

I.C.S. V. British Traders (1984) 1 Lloyd's Rep at p163, Lord Dillon said " the absence or 

presence of intention to benefit underwriters cannot diminish or add to the valve or effect of the 

services rendered under the sue and labour clause." 
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Items Suing and Salvage General 
labouring charges Average 

danger was existing when rescuing 

ingredients ingredients ingredients 

in preventing a loss by perils against 

ingredients ingredients ingredients 

recoverable whether there is s.76(1) 
warranted free from particular s. 78(1) s. 76(2) (g.a. sacrifice 

average only) 

where there is a total loss recoverable unrecoverable unrecoverable 

under-insurance proportional apply app^ 
reduction applicable S.73(2) s. :r3(i) 

survival in whole or in part unnecessary ingredients ingredients 

relationship with insurance contract 

supplementary 

independently of independently of 

the person authorized assured, his voluntary salvor the parties in 

servant, agent or stranger common 

and assignee adventure 

the person with pre-existing duty to shipowner, 

rescue assured and 

his agent 

no master and crew 

member 

add to p.a. to make up the special not not 

percentage (s.76.4) yes (s.76.3) 

intention to rescue for particular for common 

interest ? interests 

principle of contribution if others 

interests saved apply apply app^ 

principle of reasonably in incurring apply 

the expenses apply (sbj to the 

award) 

apply 

recoverable amount (in addition to < 200% of insured ^ 100% of 3 100%of 

other damage/loss/expense or insurable value insured or insured or 

covered) insurable value insurable value 

add in estimating the repair cost of yes 

CTL on ship not add yes (ship contribution 

only) 

principle of "a person cannot sue inapplicable applicable inapplicable 

himself 

The classification of "quantum meruit" saving service unsettled in Aitchison v. 

Lohre case will be not clear until discussing the fourth saving expenses -

particular charges. 
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1.5 Particular Charges 

In Kidston v. The Empire Marine Insurance, it was found by the jury that; 

in the business of marine insurance, a well-known and definite meaning 

appertained to the term "particular average" as contra-distinguished from 

"particular charges", viz, that "particular average" denoted actual damage done to 

or loss of part of the subject-matter of the insurance, but that it did not include any 

expenses for which the insurers would have been liable, incurred in recovering or 

preserving the property, which latter were termed particular charges.^^° 

However, the expenses in question (transshipment and storage charges) which 

the assured was entitled to recover from the insurers, held by the Willes C.J, 

was not under the term of "particular charges", but applied to the suing and 

labouring clause, as the occasion upon which these particular charges were 

incurred being such as to be within the suing and labouring clause."^ This 

decision affirmed the existence of the usage of Lloyd's for reimbursing the 

particular charges. However, it provided no more detailed picture on the term 

"particular charges" under the shadow of the suing and labouring clause. The 

position is still unclear even in today. "The terms 'particular charges' and 'suing 

and labouring expenses' are both used to refer to expenses recoverable under 

the suing and labouring clause" opined by Arnould book^®^ strongly confuses the 

real status of "particular charges" under the 1906 Marine Insurance Act. 

1.5.1 Custom of Lloyd's and legal status of particular 
charges 

Two kinds of charges, adopted by the earlier Rules of Practice of the Association 

of Average Adjusters of Great Britain (1890 or 1900), were accepted as "Custom 

of Lloyd's". Both of them were under the sub-title of "Particular Average On 

Goods"^^^: 

Kidston v. The Empire Marine Insurance, (1866) L.R. 1 CP. 535, at p. 538. 

Supra, at p. 536. 

Amould, ibid, para 908. 

Franchise Charges now is under General Rules - section A 
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Franchise Charges (Custom of Lloyd's, 1876) 194 

The expenses of protest, survey, and other proofs of loss, Including the 

commission or other expenses of a sale by auction, are not admitted to make up 

the percentage of a claim; and are only paid by the underwriters in case the loss 

amounts to a claim without them. 

Extra Charges (Custom of Lloyd's, 1876) 195 

Extra charges payable by underwriters, when incurred at the port of destination, 

are recovered in full; but when charges of the same nature are incurred at an 

intermediate port they are subjected to the same treatment, in respect of insured 

and contributory values, as general average charges. 

"Franchise Charges" are incurred to substantiate the claim but not to recover or 

preserve the subject-matter insured, are not particular charges. Franchise 

charges, as stated in the 1906 M.I.A., are the expenses of and incidental to 

ascertaining and proving the loss (the 1906 M.I.A. section 76.4). The real 

meaning and extent of the said "Extra Charges" is difficult to define. However, 

subject to the context of the said A.A.A. Rule, "Extra Charges" may be 

considered as any kinds of charges not of the nature of loss or damage, which 

may incur at destination and or at intermediate port, but not Franchise Changes 

or general average charges. 

Both charges stated in the A.A.A. Rules of Practice 1900 were referred by 

Mr. Chalmers in his first edition book relating to the Bill. The Bill section 77(3) 

third paragraph stated that; 

Particular charges and the expenses of and incidental to ascertaining and proving 

the loss must be excluded. But conditioning charges and other expenses incurred 

at the port of destination, which diminish the loss to an extent exceeding the said 

charges and expenses, may be added to the loss eventually ascertained.''®® 

The "conditioning charges or other expenses" in the last paragraph contain an 

element of "diminishing the loss". 

Rules of Practice, 1986 (Amended 1992) - Section A - General Rules - Rule A9. 

Rules of Practice, 1981- Section E - Particular Average on Goods - Rule E7, which not appear 

in Rules of Practice, 1986 (Amended 1992). 

M. D. Chalmers & Douglas Owen, A Digest of The Law relating to Marine Insurance, 1901, at 

p98. It is noted that the last 2 paragraphs not appear in M.I.A. 1906. 
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Particular charges, in its nature, include the warehouse rent, reloading 

expense and forwarding charges, as mentioned in Kidston v. Empire Insurance 

Co., which were the custom of underwriters agreed to pay. However, this custom 

was not recognized as binding^®^ before it was affirmed in Kidston v. Empire 

Insurance Co. 

In Kidston y. Empire Insurance Co., Willes J In the court of Common Plea 

affirmed the custom that: 

If necessary, we should have been prepared to hold that the evidence 

established... and to act upon such usage as equally sacred with the express part 

of the contract.''®® 

Kelly C. B. in the Exchequer Chamber gave more affirmative decision on the 

said custom that 

"this evidence, or the usage which it proves, is in affirmance of the common law of 

England, which of itself defines the nature and character of these charges...".''®® 

Later, the insurance market introduced a clause named "Forwarding Clause" in 

the F.P.A. policy. By incorporating this clause in the policy, the said custom was 

legalized by an express term. One of the Forwarding Clause adopted by Lloyd's 

in 1890™ stated that: 

Lloyd's Form -1890 

Underwriters, notwithstanding this (i.e. the F.P.A.) warranty, to pay any 

special charges for warehouse rent, re-shipping, or forwarding; for which they 

would otherwise be liable. 

Before the enactment of the Marine Insurance Act in 1906, the legal status of 

particular charges was very uncertain. It was covered, or properly says was 

controlled by the express suing and labouring clause on the S.G. policy. 

It is interested to note that, differs from the present 1906 M.I.A., the head of 

"Partial Losses" in the Bill only included "salvage and general average", but 

contained no "particular charges". On the other hand, the Bill section 65(2) [now 

the section 64 of the 1906 Act] merely provided a definition on "particular 

McArthur, ibid., at p. 304. 

Kidston V. The Empire Marine Insurance Co. (1866) L.R. 1 C.P. 535 at p. 552. 

Kidston V. The Empire Marine Insurance Co. (1867) L.R. 2 C.P. 357 at p. 367. 

^°° Douglas Owen, Marine Insurance - Notes and Clauses. 3rd edition, 1890, at p. 54. 
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average", but did not mention about "particular charges".^°Mt is difficult to trace 

why the 1906 M.I.A finally gave particular charges a more firm status. It might 

intend to affirm the said custom of underwriter to pay such kind of charges; or 

might give a firm definition on this charges in order not to result in confusion in 

applying other provisions which deal with the said "charges", for example, 

section 65(2), 76(2) & 76(4); or it might intend to give the suing and labouring 

expenses a different position beyond the classification of partial loss. However, 

irrespective of its real intentions, particular charges and suing and labouring 

expenses now are different recoverable items under the 1906 M.I.A. 

1.5.2 Definition, ingredients and in comparison with the 
suing and labouring expenses 

The 1906 M.I.A. section 64.2 defines particular charges that: 

Expenses incurred by or on behalf of the assured for the safety or preservation of 

the subject-matter incurred, other than general average and salvage charges, are 

called particular charges. Particular charges are not included in particular 

average. 

Particular charges is a kind of "Partial Losses", not total loss. The sum which the 

assured can recover in respect of a loss by which he is insured is to the full 

extent of the insurable value in an unvalued policy or the full extent of the value 

fixed by the policy in an valued policy. It should be incurred by the assured or his 

agents who is expressly sanctioned for the safety or preservation of the subject 

insured. 

Particular charges are not included in particular average. Particular charges 

are not of nature of a loss, but are charges incurred to preserve and bring 

The Bill section 65(2) stated that: 

Partial Losses (including Salvage and General Average) 

section 65(2) - A particular average loss is a loss, caused by a peril insured against, which 

is not a general average loss, and which falls exclusively on the owner or other person 

interested in insurable property, giving him no right of contribution against other persons 

who may be interested in the common marine adventure. 
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forward the property; the charges are indeed a consequence of the damage, 

and therefore, it is said, they are not a part of it.̂ °^ Accordingly, particular 

charges are not admissible as form a part of the amount requisite to constitute a 

claim for particular average. 

Particular charges originated from the custom of underwriters, whereas the 

suing and labouring clause came from the express engagement on the 

traditional S.G. policy. Some ingredients of particular charges are very similar or 

may apply to the suing and labouring expenses, but not all. 

faj The loss and misfortune must actual have occurred. 

The "stitch in time" approach adopted in interpreting the words "avert" or 

"minimise/diminish" under the suing and labouring clause may be applied. 

However, the words "safety" and "preservation" using in section 64.2 may 

contain a further implication that the loss or damage not only has been 

commenced but also has already been sustained. 

(b) Expenses incurred for purpose of the safety or preservation of the subject-

matter insured. 

Particular charges recoverable from insurers must be incurred for purpose of the 

safety or preservation of the subject-matter insured. It exists a slight difference 

between particular charges and the suing and labouring expenses. The suing 

and labouring expenses are incurred to avert or diminish any loss covered by 

the policy. However, the particular charges emphasizes in preserving or 

diminishing the extent of damage on the subject-matter insured. Namely that 

particular charges may incur while the subject-matter insured is in a safe 

position. The suing and labouring expenses emphasizes in averting or 

diminishing a loss from the risks insured. Namely that, the suing and labouring 

expenses may incur only while the subject-matter insured is in a dangerous 

position. For example, in case the charges incurred to distinguish the wetted 

cargoes from the other sound cargoes at intermediate port is for averting the 

wetted cargoes not to harm or not to further contaminate other sound cargos, it 

is suing and labouring expenses. However, if the separation is merely for 

increasing the auction value at intermediate port (i.e. reduce the insurer's liability 

McArthur, ibid., at p. 276. 
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to pay the claim), it is particular charges. 

(c) Expenses incurred by the assured and his agents duly authorized 

The 1906 M.I.A. section 64(2) provides "the expenses incurred by or on behalf 

of the assured for the safety or preservation It is suggested that the 

persons who are authorized to incur particular charges may be considered as 

the same persons under the suing and labouring clause. However, particular 

charges may sometimes incur while the subject-matter insured is in a safe 

position, unlike in dangerous circumstance for incurring the suing and labouring 

expense, which the latter may encounter more pressure in time. A more strict 

interpretation shall be adopted to consider "the persons who are authorized to 

incur particular charges" if it is in dispute. However, the persons do absolutely 

not include the voluntary salvors under maritime law. 

(d) Expenses actually incurred must be reasonably, properly and extraordinary 

The underwriters are liable, on their contract of indemnity, to repay them the 

amount which was properly and reasonably^°^ for so much of the actual expense 

as would have been incurred had the cheaper method been adopted^"''. 

The expenses incurred must be extraordinary, but not ordinary or its 

sequential increment. For example, the costs of carrying the damaged cargoes 

on land may be higher than carrying the sound cargoes. The increment in 

carriage cost is still ordinary but not extraordinary. 

(e) Not supplementary or additional coverage 

The suing and labouring clause, which as provided in the 1906 M.I.A. section 78 

(1), is supplementary to the contract of insurance and providing an additional 

indemnity beyond any claims recoverable under the original policy. However, 

"particular charges" is designated are recoverable from underwriters as the 

direct result of a peril insured againsf°^. This is the most important difference 

between "particular charges" and "suing and labouring expenses". It is therefore 

^ Brett J, in Lee v. Southern Insurance Co. (1870) L.R. 5 CP. 397 at p. 406. 

^ McArthur, ibid., at p. 269. 

^ Supra, at p. 262. 
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that particular charges (with other recoverable loss or damage under the policy) 

shall not exceed the whole insured value or insurable value, whereas the suing 

and labouring expenses as an additional reimbursement may exceed. 

(f) Expenses may incur at destination 

Same as suing and labouring clause, the S.G. policy and the 1906 M.I.A. 

provide no advice that whether the recoverable particular charges must be or 

may be incurred short of destination. The suing and labouring expenses is 

emphasized in averting or diminishing a loss from the risks insured. 

Insurers' liability cease at the time while the covered risks is terminated, i.e. 

short of destination. Particular charges are emphasized in preserving or 

diminishing the extent of damage on the subject-matter insured. The charges 

may incur while the subject-matter insured is located in a safe position either at 

intermediate port or at destination. This is another important difference between 

particular charges and suing and labouring expenses. 

In F.W. Berk & Co. Ltd. v. Style (1955), plaintiff alleged the re-bagging cost 

on shipment for damaged kieselguhr at the loading port is recoverable under the 

suing and labouring clause. Justice Sellers dismissed plaintiff's submission by 

reason that there was no accident or casualty incurred. It is interested to note 

that Sellers J mentioned "if the underwriters were to be held liable, they would 

be paying for the cost at the time and place of discharge...However, Sellers 

J. provided no titles why the underwriters would be liable for the cost if incurs at 

the time and place of discharge. As mentioned, suing and labouring expenses 

can only be incurred short of destination, said re-bagging cost at discharge may 

be well assumed as the particular charges recoverable if incurs for the 

preservation of the damaged subject-matter insured. 

(g) Expenses incurred solely in connection with one particular interest 

Particular charges are incurred for the preservation of a particular interest, as of 

the ship or of the cargo, instead of for the common safety. However, an insuring 

risk may probably and simultaneously endanger other properties. The 

circumstance may exist that the property insured could not be saved except 

taking steps to save simultaneously other property; or other property may 

F.W. Berk & Co. LW. v. S(y/e (1955) 2 LI. L. Rep 382 at p. 390. 
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directly or indirectly obtain some benefit from such step. The principle of 

contribution, in applying to the suing and labouring clause/expenses, basically 

may also apply to particular charges. 

(h) Succeed in preserving is not applied 

Another issue, similar as suing and labouring clause, is whether the steps taken 

by assured should succeed in fully or partly preserving the subject-matter 

insured ? or whether the insurer is only liable to pay the part of particular 

charges incurred with successful benefit to the insurer? The answers are all 

negative the in suing and labouring clause^°\ but not apply in claiming particular 

charges. 

Suing and labouring clause is an supplementary engagement which the 

insurers agree to reimburse the assured while the ingredients are met, 

notwithstanding the insurer may have paid for a total loss. 

Particular charges are a consequence of the loss or damage which is 

designated recoverable from insurers as the direct result of a peril insured 

against. The general rule of measure of indemnity expressed in the 1906 M.I.A. 

section 67 shall apply to particular charges. The 1906 M.I.A. section 67(1) 

provides that 

The sum which the assured can recover in respect of a loss by which he is insured 

is to the full extent of the insurable value in an unvalued policy or the full extent of 

the value fixed by the policy in an valued policy. 

The real questions have to considered are a) whether the expenses incurred are 

of a consequence of loss/damage recoverable and b) whether it is incurred 

reasonably and necessarily, but not whether it has been succeed in preserving 

the subject matter insured. For example. Rules of Practice of A.A.A. Rule D1 

provides that the necessary expenses incurred in moving the vessel to the port 

of repair shall be allowed as part of the cost of repair, and were the vessel after 

repairing forthwith returns to the port from which she was removed, the 

necessary expenses incurred in so returning shall also be allowed. The returning 

costs n any event involve no successful factor in preserving the vessel. 

particular charges are of a consequence of loss or damage recoverable. 

Therefore, if the loss or damage is not recoverable under the policy, particular 

207 See 1.4.2 para (f). 

90 



charges is also not recoverable. For example, the cost for repairing partial 

damage under "free particular average warranties" is not recoverable, the 

charges incurred by effecting said repair is of course not recoverable. 

1.5.3 Application between "Particular charges" and "Sue 
and Labouring" 

Arnould book cites the 1906 M.I.A. section 76(2) to support his viewpoint that 

"The terms 'particular charges' and 'suing and labouring expenses' are both 

used to refer to expenses recoverable under the suing and labouring clause".^™ 

As mentioned, this allegation confuses the real legal status of particular charges 

under the 1906 Marine Insurance Act. The 1906 M.I.A. section 76(2) provides; 

Where the subject-matter insured is warranted free from particular average, either 

wholly or under a certain percentage, the insurer is nevertheless liable for salvage 

charges, and for particular charges and for other expenses properly incurred 

pursuant to the provisions of the suing and labouring clause in order to avert a 

loss insured against. 

The difficulty comes from the interpretation on the words "and for particular 

charges and for other expenses properly incurred pursuant to the provisions of 

the suing and labouring clause in order to avert a loss insured against'. The 

proper interpretation suggested by this paper is that the insurer, under a policy 

with particular average warranties, is nevertheless liable for particular charges 

(and other expenses) which simultaneously have the same nature of suing and 

labouring. However, the insurer is not liable for particular charges (and other 

expenses) which implies no nature of the suing and labouring clause. The below 

diagram showing the various applications under the 1906 M.I.A. section 76(2): 

Arnould, ibid., para 908, n8. 
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Diagram 5. 
Various applications under the 1906 M.I.A. section 76(2) 

Total Loss P.C. ( x ) 

L o s s e s 

Loss 
-without P.A. warranty P.C. ( V ) 

- wi th P.A. warranty — r P.C. ̂  S.L.C....P.C. ( v ) 
L P .C.9^ S . L . C . . . . P . C . ( X ) 

S u i n g and L a b o u r i n g ( i f e n g a g e d ) S . L . C . ( v ) 

In other words, particular charges is a different recoverable item under the 1906 

M.I.A. from suing and labouring expenses. However, it may exist a situation that 

particular charges incurred may simultaneously exist with the same nature of 

suing and labouring. The reasons supporting my above viewpoint include: 

1. The 1906 M.I.A. section 78(1) clearly provides that "any expenses properly 

incurred pursuant to the suing and labouring clause may recover from the 

insurer notwithstanding that the subject-matter may have been warranted 

free from particular average, either wholly or under a certain percentage." It 

is not necessary to repeat the same stipulation again on the 1906 M.I.A. 

section 76(2) if, as opined by Arnould, suing and labouring expense and the 

"particular charges" and "other expenses" are assumed as the same 

expenses/charges under the suing and labouring clause. 

2. The 1906 M.I.A. section 76 is a general provision for a policy contains 

"warranted free from particular average", but not a special provision for 

ruling "particular charges in any event shall only be incurred and 

recoverable under the suing and labouring clause. 

3. The suing and labouring clause is a supplementary engagement to the 

contract of insurance, which may be engaged or excluded by the 

contracting parties. The assured's right to recover suing and labouring 

expenses basically bases on a true engagement of the suing and labouring 

clause. However, the assured's right to recover particular charges came 

from the custom of underwriters. The custom for recovering particular 

charges is better not to be controlled by or wholly relied on a special 

engagement of the suing and labouring clause. 
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As discussed, particular charges and suing and labouring expenses are different 

recoverable items under the 1906 M.I.A. They have their own individual 

ingredients, though bearing in mind that those ingredients are sometimes not so 

easy to distinguish. A problem may arise that, while expenses are incurred for 

the safety of the subject-matter insured (not general average and salvage 

charges), which kind of charges/expenses (particular charges or suing and 

labouring expenses) have the priority to apply? The question is important, as 

suing and labouring expenses may recover in excess of the insured value. 

Particular charges is a kind of "Partial Losses" and the 1906 M.I.A. section 

64(2) basically gives "particular charges" the priority to apply. Namely that, any 

expenses incurred under partial losses, other than general average and salvage 

charges, shall be firstly considered whether it is "particular charges" or not 

(subject to any other express provisions in the 1906 M.I.A. or in the policy). 

It is not the question that which charges/expenses are more comprehensive 

to include the other. Particular charges and suing and labouring expenses may 

exist consistently. Particular charges originated from the custom of underwriters. 

Suing and labouring clause came from the express engagement in the 

traditional S.G. policy. In applying an express agreement (the suing ad labouring 

clause) is more easier than to prove a custom or usage (particular charges). On 

the other hand, by the fact that the suing and labouring clause was almost 

invariably contained in marine S.G. policies as a supplementary indemnity 

engagement, the assureds might also prefer to recover the expenses incurred to 

claim the express suing and labouring expenses. Those situations resulted in 

particular charges were over-shadowed by the suing and labouring clause for a 

long time. Wills J. in Kidston v. Empire Insurance Co, perfectly annotated the 

above situation; 

If necessary, we should have been prepared to hold that the evidence established 

such an understood meaning, according to which "particular average" does not 

include "particular charges," and to act upon such usage as equally sacred with 

the express part of the contract. It is needless, however, to enlarge upon this part 

of the case, because, upon the facts proved, and the true construction of the 

policy itself.. 

The custom of insurance market to pay particular charges was existed 

independently of the suing and labouring clause before the enactment of the 

™ Kidston V. Empire Insurance Co. (1866) L.R. 1 C P. 535, at p. 552. 
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1906 M.I.A. Today, particular charges do obtain its statutory status in the 1906 

M.I.A. section 64(2) which differs from suing and labouring expenses. 

1906 M.I.A. section 78(2) merely excludes two out of three kinds of various 

charges under the head of "Partial Loss" (i.e. only exclude general average and 

salvage charges) which are not recoverable under the suing and labouring 

clause, but does not exclude particular charges. It may be argued that, if 

interpreting section 78(2) conversely, particular charges are recoverable under 

the suing and labouring clause. This inference is critical. Any expenses 

recoverable under the suing and labouring clause or not shall be subject to 1) no 

exceptional stipulation by statute; 2) there is a suing and labouring clause on the 

policy; and 3) said expenses incurred met the essential factors of the suing and 

labouring clause. Some kinds of expenses/charges "particularly" incurred may 

meet the requirement of recovering suing and labouring expenses, but not all 

kinds of particular charges can be recovered under the suing and labouring 

clause. 

Firemen's Fund Ins. Co. y. Trojan Power Co. (1918), an American case, 

might be the sole case which directly dealt with this application issue. Ross J 

commented that 

1) the recovery of reshipment freight charges can not be sustained on the 

sue and labour clause of the policy, since the charges was not paid by it 

in order to prevent the explosives insured from being lost by reason of 

any impending peril; 

2) said shipment charge to be recoverable from the insurer, both by the 

established law as well as the established custom of England, as a 

"particular charges"; and 

3) after citing Arnould's language in Arnould's 8th edition book, Ross J 

further said that "Mr. Arnould, lays it down not only as the law but also 

the custom of England that particular charges include another class of 

losses, which, though not specially enumerated in the policy, are 

nevertheless recoverable thereunder".^^°This case clearly expressed a 

principal that particular charges are recoverable independently of the 

suing and labouring clause. 

Ross J in Firemen's Fund Ins. Co. v. Trojan Power Co. accepted Arnould's 

viewpoint expressed in Arnould's 8th edition (1909). It is interested to note that 

the language used in that 8th edition book stated that: 

210 Firemen's Fund Ins. Co. v. Trojan Power Co. (1918) 253 Fed Report 305 at pp. 306-308. 
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in this event they are charges incurred "in and about the defense and safeguard" 

of the subject-matter of insurance, within the suing and labouring clause. In 

certain cases they may also be recoverable from underwriters, apart from the 

suing and labouring clause, as losses occasioned by a peril insured against when 

they have been necessarily incurred in consequence of such a 

However, the last paragraph was omitted in Arnould's 15th edition (1961). In the 

15th and present 16th editions of Arnould's book, the contributing editors simply 

opine that "The terms 'particular charges' and 'suing and labouring 

expenses' are both used to refer to expenses recoverable under the suing and 

labouring c l a u s e " . O n the other hand, in its 15th edition, a footnote gave no 

authorities but simply stated that"....But it is submitted that particular charges are 

now recoverable only under the suing and labouring clause".^^^ As mentioned, 

this critical opinion confuses the real legal status of particular charges under the 

1906 Marine Insurance Act. 

1.5.4 Particular charges, suing and labouring expenses, 
salvage charges and general average in comparison 

Particular charges are not particular average and are also distinguished from 

general average and salvage charges as provided in the 1906 M.l.A. section 

64(2). Particular charges constitute a species of claim under the policy, which 

are also distinguished from the expenses recoverable under the supplementary 

engagement of the suing and labouring clause. Those different kinds of 

charges/expenses contain their own particular ingredients and stand on their 

different legal status under the 1906Marine Insurance Act. The table below 

shows the similarities and differences among particular charges, suing and 

labouring, salvage charges and general average as defined in the 1906 M.I.A.: 

Arnould Law of Marine Insurance and Average, 8th ed,(1909) vol II para 869; 9th ed. (1914) 

vol. II para 869 and 14th ed. (1954) para 869. 

Arnould, ibid, para 908. 

Supra, para 865. 
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Items 
Particular 
charges 

Suing and 
labouring 

Salvage 
charges 

General 
Average 

d a n g e r w a s e x i s t i n g w h e n 

r e s c u i n g not nece s sa ry ingredients ingredients ingredients 

in p r e v e n t i n g a l o s s by per i l s 

a g a i n s t ingredients ingredients ingredients ingredients 

r e c o v e r a b l e w h e t h e r t h e r e is 

w a r r a n t e d f r e e f r o m p a r t i c u l a r 

a v e r a g e 

s s u e & labour -

ye s 

2 s u e & labour - no 

s . 76(2) 

s. 78(1) S. 76(2) 3.76(1) 

(g.a. sacrifice only) 

w h e r e t h e r e is a to ta l l o s s 

unrecoverable recoverable unrecoverable unrecoverable 

u n d e r - i n s u r a n c e p r o p o r t i o n a l 

r e d u c t i o n applicable applicable 

apply 

s,73(2) 

apply 

s . 73(1) 

s u r v i v a l in w h o l e o r in pa r t 

unneces sa ry unnecessa ry ingredients ingredients 

r e l a t i o n s h i p with i n s u r a n c e 

c o n t r a c t 

direct result of a 

peril insured 

supplementary independently of independently of 

t h e p e r s o n a u t h o r i z e d a s s u r e d and his 

authorized agen t s 

assured , his 

servant, agent and 

a s s ignee 

voluntary salvor or 

s t ranger 

the parties in 

common 

adventure 

t h e p e r s o n wi th p r e - e x i s t i n g 

d u t y t o r e s c u e a s s u r e d and his 

agen t s 

assured and 

his agent 

no 

shipowner, mas t e r 

and crew m e m b e r 

a d d t o p . a . t o m a k e u p t h e 

s p e c i a l p e r c e n t a g e 

not not 

(S.76.4) 

yes not 

(s.76.3) 

i n t e n t i o n to r e s c u e for particular 

interest 

for particular 

interest 

? for common 

interests 

p r i n c i p l e of c o n t r i b u t i o n if 

o t h e r s i n t e r e s t s s a v e d 

intermediate -

apply 

destination - not 

apply 

apply apply apply 

p r i n c i p l e of r e a s o n a b l y in 

i n c u r r i n g t h e e x p e n s e s apply apply 

apply 

(sbj to the award) apply 

r e c o v e r a b l e a m o u n t (in 

a d d i t i o n to o t h e r 

d a m a g e / l o s s / e x p e n s e 

c o v e r e d ) 

£ 100% of < 200% of insured 

or insurable value 

^ 100% of insured 

or Insurable value 

^ 100% of insured 

or insurable value 

a d d in e s t i m a t i n g t h e r e p a i r 

c o s t of C T L o n s h i p yes not add y e s 

ye s 

(ship contribution 

only) 

p r i n c i p l e of "a p e r s o n c a n n o t 

s u e h i m s e l f inapplicable inapplicable applicable inapplicable 
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1.6 Summary on the statutory application of various 
salvages under the 1906 IVI.I.A. 

The 1906 M.I.A. section 65(2) divides salvage into "salvage under maritime law" 

and "salvage in the nature". The former is recoverable by the term "salvage 

charges", whereas the latter are recoverable by the term "particular charges" or 

"general average".^^" The common prerequisite for recovering any one of those 

items is the expenses/charges should be incurred in preventing a loss by perils 

insured. 

1.6.1 Pure salvage 

Pure salvage is the services rendered by a voluntary salvor without a contract of 

any kind. The principle for giving reward for this pure salvage is the performing 

services should have been successful. No success, no reward. The charges 

recoverable under maritime law by a salvor who successfully salved the 

subject-matter insured, either for particular interest or common safety, are all 

recoverable by the item "salvage charges" from insurers. 

1.6,2 "No cure no pay" contract salvage 

As discussed, "no cure no pay" contract salvage is a kind of salvage under 

maritime law. In case the "no cure no pay" contract salvage have had a useful 

result to the subject-matter insured, whether the contract was engaged in 

preventing either for particular interest or common safety, the charges 

recoverable by that contractual salvor may be recovered by the item "salvage 

charges". 

1.6.3 "Quantum meruit" contract salvage 

214 See discussion in para 1,2 of this chapter and Diagram 4. 
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As discussed in paragraph 1.2.1.4, Lord Blackburn in Aitchison v. Lohre gave no 

firm answer on the issue that "whether successful or not salvage contract can be 

treated as a hiring within the suing and labouring clause." The 1906 M.I.A. 

section 65(2) may have properly resolved this issue. The 1906 M.I.A. section 

65(2) provides that " such expenses, where properly incurred, may be 

recovered as particular charges or as a general average loss, according to the 

circumstance under which they were incurred". Namely that, the expenses 

incurred in "quantum meruit" contract salvage for the preservation of the 

particular interest, are recoverable by particular charges; whereas for the 

common safety, are recoverable by general average. Suing and labouring 

clause, in such circumstances, is not applied unless; 

1. the said "quantum meruit" contract salvage was unsuccess, the subject-

matter insured lose totally (i.e. no claim for general average and particular 

charges), and is also met the requirements for claiming suing and labouring 

expenses . 

2. The 1906 M.I.A. section 76(2) is in applied. Namely that, the "quantum 

meruit" contract salvage services have had useful result, but the particular 

charges for said "quantum meruit" salvage contract is initially not 

recoverable in accordance with the F.P.A. warranty. However and in 

accordance with section 76(2), it (particular charges) is recoverable if it is 

properly incurred pursuant to the provisions of the suing and labouring 

clause. 

In Aitchison v. Lohre, Lord Blackburn said "the suing and labouring clause not to 

provide an additional remedy for the recovery, by the assured, of indemnity for a 

loss". The 1906 M.I.A. section 64(2) expresses said expenses may be 

recoverable as "particular charges" or as a "general average" according to the 

circumstance. It is suggested that the assured can not further rely on the suing 

and labouring clause for recovering the expenses in exceed of 100% of the 

insured value. 

In Australian Coastal Shipping Commission v. Green and Others, a 

quantum merit basis contract ( United Kingdom Standard Towage Condition) 

was submitted to the court. Lord Denning opined that: 

If the shipowners were not entitled to recover their expenditure as a general 

average loss, they would have sought to recover it under the suing and labouring 
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clause. As we hold that it is a general average loss, this point does not arise: see 

section 78(2) of the Marine Insurance Act 1906. But I may say that in any case I 

do not think this expenditure was "charges" within the clause (i.e. suing and 

labouring ciausef^^. 

This decision may verify the categorization method adopted by this research on 

the 1906 M.I.A. section 65̂ ®̂ that quantum meru/Y hire/service charges may only 

be only recovered by either general average or particular charges, but not by the 

suing and labouring clause. 

It may exist a difficult situation that while the assured entered into a 

quantum meruit salvage contract for common safety, but the service was not 

finally succeed. The expenses incurred is neither suing and labouring expenses 

nor particular charges, as it was for common safety; not general average, as no 

properties saved to contribute; also not salvage charges, as it is not a kind of 

salvage under maritime law. Namely that, under the 1906 M.I.A., no remedy or 

indemnity on said expenses incurred. 

1.6.4 Summary 

The diagram 6 below showing the statutory application of various salvages 

under the 1906 M.I.A. However, it has to note that the situations under the 

present Institute Clauses are partly different from the diagram 6 as showed, 

which will be discussed in the next chapter. 

Australian Coastal Shipping Commission v. Green and Others (1971) 1 QB 456 at p. 484. 

See Diagram 2. 
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Diagram 6. 

Statutory Application of Various Salvages under the 1906 M.I.A. 

SALVAGE 

Abbreviations: 
S ; S u c c e s s 
US: UnSuccess 
GA: General Average 
PC: Particular Charges 
SC: Salvage Charges 
NC: No Claim for any kinds of cha rges 
S&L: Suing and Labouring e x p e n s e s 

no 

SC SC NC NC PC TL NC NC NC SC SC GA 

yes 

US US us us us us 

S&L 

no claim 

On 
Common 

Safety 

For 
Common 

Safety 

For 
Common 

Safety 

For 
Particular 
Interest 

For Peril Insured 

For 
Particular 
Interest 

On 
Particular 
Interest 

Contractual Salvage 

Pure Salvage Quantum Meruit 
Basis 

No Cure No Pay 
Basis 
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Chapter 2 

The Practical Application of Salvage on IVIarine 

Insurance 

2.1 Introduction 

The Marine Insurance Act 1906, as a codifying act, gives a less compulsory 

application on the contract of marine insurance either generally used or 

particularly agreed by the contracting parties/ The circumstances of marine 

insurance in this century are more complex and technological than before. 

However, it is interested to note that, in comparison with the large number of 

cases reported before 1906, very few cases were submitted in courts in this 

century relating to the salvage charges, suing and labouring expenses and 

particular charges. It is suggested that the most related disputes might have 

already settled before and in the 1906 M.l.A. But another reason, 1 think, was 

the occasional amendment of the institute Clauses world-wide used and the 

periodical revision of the York-Antwerp Rules. 

The General Average Clause, or early Foreign General Average Clause 

erects the practical application of the York-Antwerp Rules in marine 

insurance/policies. The words "Expenditure incurred by the parties to the 

adventure in the nature of salvage, whether under contract or otherwise, shall be 

allowed in General Average..." introduced in the 1974 York-Antwerp Rules -

Rule VI give a different application on various salvage under the Marine 

Insurance Act 1906. This chapter, follows the lines drew in the previous chapter, 

will discuss the development in practice and the application of the related 

Institute clauses and the related rules of the York-Antwerp Rules. 

2.2 The York-Antwerp Rules 

In 1974, the York-Antwerp Rules introduced a whole new Rule VI - Salvage 

Remuneration : 

•' It appears at least 38 times of "unless the policy otherwise provided", "subject to any express 

provision in the policy" or similar presentation in Marine Insurance Act 1906. 

101 



Expenditure incurred by the parties to the adventure on account of salvage, 

whether under contract or otherwise, shall be allowed in general average to the 

extent that salvage operations were undertaken for the purpose of preserving 

from peril the property involved in the common maritime adventure. 

Apparently, in case of the 1974 York-Antwerp Rules is applied and the 

requirements of said Rule VI are also met, any kinds of salvage, either pure 

salvage (or "maritime salvage" in the 1906 M.I.A. section 65.1) or contractual 

salvage (or "in the nature of salvage" in the 1906 M.I.A. section 65.2) either 

under "no cure no pay" basis or "quantum meruit basis, would all be allowable 

as general average. However, as we may see in Diagram 6, the statutory 

application of various salvages under the 1906 Marine Insurance Act are strictly 

divided into three kinds of charges. They are salvage charges, general average 

and particular charges. 

2.2.1 Practical Approach and Development in U.K. 

Mr, Lowndes in his earlier book wrote that "As jettison is regarded as the type or 

simplest form of a general average sacrifice, so salvage, it has been said, may 

be regarded as the type of a general average expenditure"^. However, the 

Courts in Anderson v. Ocean Steamship Co. and also in The Raisby cases, held 

that the defendants (the shipowners) were not primarily liable to pay salvage In 

respect of cargo; that they had not bound themselves by agreement to do so; 

and that it was not their duty to obtain a bond from the cargo owners for the 

proportion of any salvage which might be due.^ In other words, the property 

salved is alone chargeable and that for this reason each interest incurs a 

separate liability on its own account. These cases has been a tendency in 

English jurisprudence to emphasize some elements which distinguish salvage 

from general average. From then on until about 1927, British adjusters treated 

salvage awards quite separately and distinctly from general average.'* 

The 1924 York-Antwerp Rules introduced an allowance of 2% commission 

and 5% interest on disbursements. For reason of uniformity, a new Rule of 

Practice - Rule No. 44(a) of Association of Average Adjusters (A.A.A.) was 

^ Lowndes, General Average, 3rd ed. 1878, at p. 68. 

^Anderson v. Ocean Steamship Co. (1885) 5 Asp. M.L.C. 401; The Ra/sby (1885) 10 P. D. 114. 

Lowndes and Rudolf, The Law of General Average and The York-Antwerp Rules, 12th ed. 1997, 

at para 6.9. 
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accepted in 1926 which was slightly amended in 1927 that; 

Commission on Advances and Interest Under York/Antwerp Rules, 1924 

That in the application of Rules XXI and XXII of York-Antwerp Rules, 1924, no 

distinction shall be drawn in practice between general average expenses and 

expenses for salvage services rendered by or accepted under agreement 

provided that such expenses were incurred for the common safety within the 

meaning of Rule A. 

In the A.A.A. General Meeting 1927, the chairman - Mr. A. H. Watts, in his 

Minority Report admitted that "whilst It is true the wording of Rule A of the York-

Antwerp Rules, 1924, would cover expenses for salvage services rendered by or 

accepted under agreement, such expenses differ materially from General 

Average, being awarded on a quantum meruit basis and on values existing at 

the termination of the salvage services, irrespective of what may happen 

subsequently....the Rule cannot be defended legally, but 1 hope the interested 

parties will continue to accept it on grounds of equity".^ 

On May of 1939, a Special Committee was appointed by the Committee of 

Management of A.A.A. to re-consider the desirability of retaining Rule of 

Practice No. 44(a). On 1942, the said Special Committee was reconstituted 

while A.A.A. received a letter from the Institute of London Underwriters for 

consulting an award case given by Mr. A. T. Miller. Mr. Miller gave affirmative 

answers on the following two special questions and also opined that the legal 

validity of Rule 44(a) might be open to some doubt:® 

(1) Does the payment of a salvage award under a Lloyd's Form of Salvage 

Agreement fall under the heading of salvage charges as defined in section 65 

of the Marine Insurance Act 1906 ? 

(2) If so, should the payment in the present case be borne entirely by the ship, or 

be apportioned between the ship and the freight at risk in accordance with 

their respective values ? 

In order to avail A.A.A. or the Committee themselves of the authority given to 

them to take legal advice, the Committee decided to submit the whole case to a 

Counsel - Mr. A.J. Hodgson. The Counsel gave some viewpoints wholly differed 

® Mr. N.G. Hudson, Proposal For The Revision Of The York-Antwerp Rules , Report of The 

General Meeting of A.A.A. -1973, at p. 29. 

® Supra, at pp. 24-26. 
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from Mr. A T . Miller's that : 

a. both liability and assessment of amount arise under the contract 

(Lloyd's Open Form) and not independently of maritime law. It is 

therefore that the payment of an award for salvage services rendered 

under Lloyd's Open Form (or Admiralty Form D or any parole contract) 

is the charges recoverable under section 65(2) either as Particular 

Charges or as General Average, but not Salvage Charges as defined in 

section 65(1); 

b. the fact that liability as between salvors and interests is several, and 

"not the one for the other", does not prevent the sacrifice being made for 

the common safety and preservation. 

c. there is no reason why, once Rule "A" is satisfied. Rule "B" should not 

be applied as between the interests salved to adjust contributions and 

liabilities inter se. 

d. it is therefore that Rule of Practice of A.A.A. No. 44(a) is in accordance 

with the law and further said that "I do not quite understand why it 

should be limited in terms to Rules XXI and XXII". ^ 

The majority of the Members of the A.A.A. in the 1942 General Meeting agreed 

with the Counsel's opinions and therefore two Motions were passed: 

(a) That Rule of Practice 44(a) be rescinded; and 

(b) the following Rules of Practice be adopted: 

Salvage Services Rendered Under An Agreement^ 

Expenses for salvage services rendered by or accepted under 

Agreement shall in practice be treated as General Average, provided 

that such expenses were incurred for the common safety within the 

meaning of Rule "A" of York-Antwerp Rules, 1924. 

As discussed in paragraph 1.2.1, I had some viewpoints different from Mr. 

Hodgson's opinions. I do not want to say that Mr. Hodgson did merely try to 

define with more certain legal validity on Rule No 44(a) of Rules of Practice of 

A.A.A., as his opinions actually remain a lot of questions unascertained, either in 

^ Supra, at pp. 32-35. 

® This Rule amended in 1950 to comply with 1950 York-Antwerp Rules and is now numbered CI 

of the present Rules of Practice. 
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law or in practice. This might be the reason why the words "in practice" were 

inserted in the new adopted Rule No. 44(a) of Rules of Practice of A.A.A. in 

1942. 

It is suggested that "British Rules of Practice are not mandatory or binding 

on members, and it was always open for any adjuster to depart from the 

provisions of the Rule in appropriate circumstances."® In other words, the said 

Rule 44(a) of Rules of Practice of A.A.A introduced in 1942 basically resulted in 

no substantial legal effects on the law of marine insurance, unless the insurance 

parties expressly agree to apply the said Rules of Practice of A.A.A. or similar 

rules in the policy. 

Seemingly, the only divergence between section 65 of the Marine 

Insurance Act 1906 and the said new Rule No. 44(a) of Rules of Practice of 

A.A.A. is the kind of "contractual salvage under no cure no pay basis". Rule No. 

44(a) of Rules of Practice of A.A.A. provides no differences with the 1906 M.I.A. 

on the "pure salvage" or contractual salvage under quantum meruit basis. 

However, the new Rule No. 44(a) of Rules of Practice of A.A.A. arose a simple 

but important question that, for example, if Lloyd's Open Form was signed for 

and on behalf of a particular interest (i.e. the said Rule No. 44(a) was not applied 

as the service rendered was not for common safety), what kind of charges are 

recoverable for the payment of the award? salvage charges under section 65(1) 

or particular charges under section 65(2)? 

In accordance with Mr. A.J. Hodgson's opinion, any kinds of contractual 

salvage are not the subject of section 65(1) of the 1906 M.I.A.. Namely that, the 

assured in such case could only claim the item of "particular charges" but not 

"salvage charges". To submit a "particular charges" claim may be difficult, as the 

legal status of "particular charges" is still not so clear in this country. The 

circumstance may become more difficult if the Arnould's opinion that "the terms 

particular charges and suing and labouring expenses are both used to refer to 

expenses recoverable under the suing and labouring clause" is correct. In 

accordance with the above Arnould's opinion, it may result in a very 

unreasonable circumstance that "if the service was engaged for common safety, 

the recoverable general average shall not exceed 100% of insured or insurable 

value (general average claim under section 65.2 of the 1906 M.I.A.); but if the 

service was engaged for particular interest, the amount recoverable may exceed 

100% of insured or insurable value (suing and labouring expenses claim under 

section 78 of the 1906 M.I.A.)". In this situation, I think that the parties of the 

® Lowndes and Rudolf, The law of General Average and The York-Antwerp Rules, 12th ed.,1997 

at para 6.10. 
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contract of affreightment may prefer to limit or even exclude the application of 

the said particular Rule 44(a), as it will be more easier and generous to claim 

"suing and labouring expenses" from their insurers instead of not waiting for the 

complex adjustment to be made. 

On the other hand, while the Rule 44(a) of Rules of Practice of A.A.A. is 

not applied (e.g. due to not for common safety), the 1906 Marine Insurance Act 

shall then be resumed in applied. If we assume it (i.e. no cure no pay contract 

salvage) is salvage charges under section 65(1) of the 1906 M.I.A. It may result 

in a self-contradictory situation that, if it was engaged for particular interest, it 

was "pure salvage" independent of contract, but if it was engaged for common 

safety, it was general average "in the nature of salvage". Again, if we assume it 

is "particular charges", the difficult situation will also exist as discussed in the last 

paragraph. 

For short, the said Rule No. 44(2) (or the Rule No. C I of present Rules of 

Practice of A.A.A.) is contrary to the law of this country and it was established 

purely for two practical reasons ; simplification and uniformity. 

2.2.2 The York-Antwerp Rules 1974 - New Rule VI -
salvage remuneration 

The Rules of Practice of A.A.A., as a soft rule do not compulsorily bind the A.A.A. 

members and the interested parties in general average and salvage cases, and 

in no way changed the principle of English marine insurance law on salvage and 

actually there remained certain cases under LOF salvage contract dealt with as 

particular average. In short. Rule No. 44(2) of the Rules of Practice of A.A.A. in 

no way changed the principle of English law on salvage remuneration. It was 

therefore considered that a more powerful instrument should be relied on 

through a voluntary agreement - that was the York-Antwerp Rules which were 

frequently incorporated in contracts of affreightment as well as in policies of 

marine insurance. 

On 1970, a questionnaire was distributed to the member Association of 

C.M.I. One of the questions [Question (a) of The Lettered Rules No. 7] dealt with 

salvage remuneration; 

The basis of adjustment of salvage remuneration sometimes gives rise to 

controversies; indeed in some instances, when the arbitration mention in their 

awards the contributions to be borne by the ship and by the cargo respectively, 

they calculate these contributions on the basis of values which may differ from the 
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contributory values calculated in accordance with the provisions of the York-

Antwerp Rules. Is it desirable to meet this situation in one of the Rules, or in a 

Rule that would specially deal with that subject?^" 

On 1971, the British Maritime Law Association, in replying to the questionnaire, 

suggested that the clause (same wording as Rule No. C.I of Rules of Practice of 

A.A.A.) should merely form the basis of discussion on the suggested new Rule 

VI for "salvage remuneration". On the report of the CMI Sub-Committee in 

December 1971, the Chairman said that 

"Salvage Remuneration 

Although some national associations said they had not encountered the problem 

in their own country, they were aware that in other countries difficulties sometimes 

arose because salvage awards were sometimes computed on a different basis 

from the contributory values for the purpose of general average. Several 

associations therefore suggested the following clause for inclusion as a numbered 

Rule 

On June 1972, the Sub-Committee of C.M.I, submitted the original draft, named 

"June Draft" or "Proposed Draft Amendments to the York-Antwerp Rules 1950", 

which basically followed the proposal submitted by A.I.D.E. (Association 

International Des Dispacheurs Europeens)^^: 

The Aggregate of the liabilities incurred by the parties to the adventure on account 

of salvage, whether under maritime law or under contract, shall be allowed in 

General Average to the extent that the salvage operations were undertaken for 

the purpose of preserving from the property involved in the common maritime 

adventure. 

During the debate at the Hamburg Conference 1974, objections were taken to 

the words of "the aggregate of the liabilities" and "under maritime law". For the 

former, it was thought that these words might have something to do with the 

liabilities of the salvor. The British delegation proposed that those words be 

replaced by the single word "expenditure", which was accepted by the majority 

of delegates. However, Mr. N. Geoffrey Hudson said that 

C.M.i. 1970, Documentation IV, at p. 90. 

C.M.i. 1971, Documentation IV, at p. 288. 

" A.I.D.E. 6th General Assembly 1971 at p. 195. 

C.M.I. Documentation 1973 I at p.28. 
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No change in the meaning was intended by the substitution of the word 

'expenditure' for 'the aggregate of the liabilities'; it being understood by all the 

delegates that if you add up all the expenditure incurred by all parties to the 

adventure, you will arrive at the aggregate amount."'"' 

For the latter, as there was no equivalent in French jurisprudence for the 

expression "maritime law", whilst the word loi (law) on its own offended those 

who favoured accurate translation. There was no problem in comprehending the 

English words "salvage under contract" of any classification or "services in the 

nature of salvage". 

The most important change to the York-Antwerp Rules 1974 - Rule VI is the 

added words "or othen/vise", which deviates extremely from the statutory 

understanding on section 65 of the 1906 Marine Insurance Act and the general 

ingredients of the defined general average act. These words comprise all those 

awards of salvage made under maritime law where no contracts have been 

entered into with salvor.^® Pure salvage, not only in the U.K. but also U.S.A. and 

some other countries, not being in any position to make an "intentional" sacrifice 

or expenditure in accordance with the York-Antwerp Rules - Rule A. 

Another important change to the 1974 York-Antwerp Rules - Rule VI, which 

this change also differs from Rule No. C I of Rules of Practice of A.A.A., is the 

prerequisite of the expenditure incurred for allowing general average. As we 

may see the words "within the meaning of Rule A" in Rule No. C I of Rules of 

Practice of A.A.A. were disappeared in Rule VI of the York-Antwerp Rules 1974. 

In other words, in case it was a salvage (of any kinds) and the salvage 

operations were also carried out for common adventure, the expenditure 

incurred might well be allowed as general average. It is not necessary to further 

consider whether the salvage operation and expenditure were incurred 

intentionally or not. 

The inclusion of Rule VI of the York-Antwerp Rules in 1974, as opined by 

Mr. N.G. Hudson, was basically intended to bring the practice in the U.K. into 

line with that obtaining in all other marine countries.However, the York-

Antwerp Rules 1974 Rule VI seems to have been deviated too far from its initial 

N. Geoffrey Hudson, A Matter of Differentials, AAA. of The United States, Bulletin 1989 - No.5, 

atp19. 

Lowndes and Rudolf, ibid., at para 6.13. 

Supra, at para 6.14. 

" N. Geoffrey Hudson, Proposal For The Revision Of The York-Antwerp Rules , Report of Ttie 

General Meeting of A.A.A. -1973, at p 28. 
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intention. 

2.2.3 Rule VI of The York-Antwerp Rules 1974 as amended 
1990 and The York-Antwerp Rules 1994 

Rule VI of the York-Antwerp Rules 1974 was amended at the 1990 C.M.I. 

International Conference in Paris which considered the following Attachment of 

the International Convention on Salvage, 1989. 

Resolution Requesting Amendment of York-Antwerp Rules, 1974 

The International Conference on Salvage, 1989, having adopted the [Convention], 

considering that payments made under article 14 are not intended to be allowed in 

general average, requests the Secretary-General (of the I.M.O.) to take 

appropriate steps in order to ensure speedy amendment of the York-Antwerp 

Rules, 1974, to ensure that special compensation paid under article 14 is not 

subject to general average. 

On January 1990, International Sub-Committee was held in Paris and the 

following principles were agreed: 

a. That for the sake of clarity and the avoidance of doubt Rule VI of York-Antwerp 

Rules, 1974 should be amended to make it clear that Article 14 Compensation 

should not be included in General Average. 

b. It was appropriate also to amend Rule VI to make it clear that salvage rewards 

payable under Article 13 were to be allowable in General Average. 

A draft was prepared for consideration by the C.M.I. Conference in Paris in June 

1990. The following text of the new Rule VI was finally adopted by the C.M.I, and 

the whole rules are now called "The York-Antwerp Rules 1974 as amended 

1 9 9 0 ^ 

Rule VI - Salvage 

(a) Expenditure incurred by the parties to the adventure in the nature of salvage, 

whether under contract or othenwise, shall be allowed in general average provided 

that the salvage operations were carried out for the purpose of preserving from 

peril the property involved in the common maritime adventure. 

Expenditure allowed in general average shall include any salvage remuneration in 
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which the skill and efforts of the salvors in preventing or minimizing damage to the 

environment such as is referred to in Art. 13 paragraph 1(b) of the International 

Convention on Salvage, 1989 have been taken into account. 

(b) Special compensation payable to a salvor by the shipowner under Art. 14 of the 

said Convention to the extent specified in paragraph 4 of that Article or under any 

other provision similar in substance shall not be allowed in general average. 

It is interested to note that, though the C.M.I. 1990 adopted the amended Rule 

VI accordingly, they also made the following remarks^®; 

1. The text represents a departure from the traditional basis of General 

Average, namely the principle of preserving from peril property involved 

in the common maritime adventure since the text by its reference to 

Article 13 and 14 introduced a new principle of policy namely the 

allowance in General Average of expenditure earned under Article 13 

1 (b) namely expenditure incurred as a result of the efforts of the salvor in 

preventing or minimising damage to the environment. 

2. The text of the amendment to Rule VI departed from traditional drafting 

principles by making special reference to the Articles of a Convention. It 

was thought inappropriate to try to express the meaning and intent of 

Article 13 and 14 in other words. This same approach has now been 

adopted in L.O.F. 1990 which has been published since the conference. 

3. It was agreed that any amendment to Rule VI should be given prompt 

effect, specially since Articles 13 and 14 of the Salvage Convention were 

already, even before ratification of the Convention, being given effect to 

by reason of those Articles being incorporated into current Salvage 

contracts. Accordingly the Sub-Committee recommended a draft 

Resolution to the Conference, which was adopted together with the text 

of Rule VI by 34 votes in favor, none against and three abstentions. 

We know that Article 13.1(b) of the 1989 Salvage Convention rules that the 

salvor's skill and efforts in preventing or minimizing damage to the environment 

C.M.I. 1990 Documentation II, at pp. 182-183. 
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is one of the criteria to be considered in arriving at a property salvage award 

shared by the properties salved subject to their salved values. The increased 

award for that purpose is called "enhanced award", which is different from the 

new scheme of "special compensation" to be paid by the shipowner alone 

introduced in Article 14 of the 1989 Salvage Convention. The "enhanced award" 

and "special compensation" are the quite important changes on traditional 

salvage law, which will be discussed in detail in the next chapter. In this chapter, 

I will only deal with the changes on Rule VI of the York-Antwerp Rules 1974 as 

amended 1990. 

The resolution on the attachment of the 1989 Salvage Convention to amend 

the York-Antwerp Rules to disallow "special compensation" from general 

average was achieved in Rule VI paragraph (b). 

The resolution did not mention any amendatory require on the Article 13.1(b) 

"enhanced award". However, the C.M.I. Paris Conference in 1990, as stated, 

considered Rule VI of the 1974 York-Antwerp Rules should also be revised to 

affirm allowance of Article 13 enhanced awards, because the motive of 

protecting the environment is foreign to traditional definitions of general average, 

which limit concern to the property involved in the common maritime 

adventure.^® The affirmatory intention was achieved by three ways: 

a. adopt the words "in the nature of salvage" instead of "on account of salvage" to 

give more soft but wide application on salvage; 

b. adopt the words "provided that" instead of "to the extent that"; 

c. extend a whole new paragraph to affirm allowance of Article 13.1(b) of the 1989 

Salvage Convention. 

The intention to use the words "provided that" seems to be try to open a 

backdoor for allowing the environmental enhanced reward of Article 13.1(b) of 

the 1989 Salvage Convention in general average. But the effect of using the 

words "provided that" may be that the applicable extent of Rule VI of the York-

Antwerp Rules may be widely expanded. The words "to the extent that" used in 

the previous 1974 version, as opined in the Lowndes & Rudolf earlier edition, 

serves as a restraining influence on the automatic changing to general average 

of all or any expense which may be put forward or masquerade as "salvage"/" 

The words "to the extent that", represent as the limits of application, mean that 

C. S. Hebditch, Address by the Chairman, Association of Average Adjuster of United States, 

1990 at p.50. 

Lowndes and Rudolf., 11th ed., 1990, at para. 6.20. 
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the expenditure which allowable as general average under Rule VI of the York-

Antwerp Rules is the expenditure only and directly incurred for the common 

adventure in the salvage operation. The prerequisite (salvage operation should 

be carried out for common adventure) is the same either uses the words "to the 

extent that" or uses the words "provided that", but the effect may be different. It 

may be argued but suggested that the words "provided that" as a condition, 

once the condition or prerequisite (salvage operation(s) for common adventure) 

was satisfied, the expenditure sequentially incurred, whether directly for 

common adventure or not, seems to be not absolutely related. All the 

expenditure incurred in salvage operation(s), except for special compensation, 

should be put altogether in the general average "melting pot" for adjustment. 

More difficulties may arise in complex salvage operations. If the above 

suggestion is correct, then the principle of equity in general average was 

sacrificed again, as not all salvage operations, and in fact it is sometimes not 

easy to distinguish, are for common safety. But if the suggestion is not correct, 

then the counsel and adjuster should also have to separate every stage of the 

salvage operations to distinguish which operation(s) was or were for particular 

interest and which was or were for common safety. For the latter case, I do not 

think the purpose of simplification is achieved. In Lowndes and Rudolf 's recent 

edition, the words "provided that" are interpreted of indicating that "a salvage 

operation must be judged as a whole, according to its primary purpose, in 

determining whether it was carried out for the purpose of preserving from peril 

the property involved in the common adventure .However , by the replacement 

of undertaken by carried out, the effect of using the words "provided that" is 

alleviated and limited. Lowndes and Rudolf book opines that the replacement of 

"undertaken" by "carried out" that this change makes it clear that the purpose of 

the operations should not merely be judged when they were first embarked upon, 

but kept under review as they proceed.^ 

We may say that the principle of community of interest, which lie at the root 

of general average, was sacrificed again under the tendency of simplification in 

general average. The 1993 A.I.D.E. report mentioned that "this element may 

well be regarded as polluting the ideological purity of general average It was 

said that this was ugly from the point of view of legislative style"". 

During the C.M.I. Conference Sydney 1994, considerable debates on the 

Lowndes and Rudolf., 12th ed., 1997, at para. 6.25. 

Supra at para. 6.25. 

23 The A.I.D.E, report. Review of the Law of General Average and Revision of the York-Antwerp 

Rules, 1993, at p. 35. 
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problems arose from "differential salvage awards" at the meeting of the 

International Sub-Committee (ISC), but finally ISC recommended that no 

change be made. The existing Rule VI of 1974 as amended 1990 was adopted 

without debate at the Plenary Session.^" 

2.2.4 The Applicable Scope of the Rule VI 

From the text of the York-Antwerp Rules 1994, the numbered Rule VI only deals 

with the "expenditure incurred by the parties to the adventure in the nature of 

salvage, whether under contract or otherwise, shall be allowed in General 

Average..". In accordance with the Rule of Interpretation, Rule VI prevails over 

the lettered Rules but can be overcome by Rule Paramount. Namely that, said 

expenditure of salvage remuneration may not be incurred intentionally but shall 

be reasonably. 

There are two application questions: 1) in what situation the lettered Rules 

shall be applied ? and 2) which is given priority in case Rule VI is inconsistent or 

in conflict with other numbered Rules ? 

Before discussing the first question, we may presume an example. In 

accordance with Article 3 of Lloyd's Open Form, the contractor (salvor) may 

make reasonable use of the vessel's machinery gear equipment...and other 

appurtenances during and for the purpose of the salvage services free of 

expense but shall not unnecessarily damage abandon or sacrifice the same or 

any property the subject of this agreement. We presume the vessel's machinery 

was reasonably used by the salvor and was also damaged necessarily. Could 

said machinery damage be allowed in general average? Said damage (i.e. 

salvee's damage, not salvor's damage) is not one of the criteria in fixing the 

salvage reward in accordance with Article 13.1 of the 1989 Salvage Convention. 

It could not be treated as the mentioned "expenditure" in Rule VI of the York-

Antwerp Rules. But could it be another kind of general average sacrifice? 

Whether a kind of damage can be treated as a general average sacrifice or 

not shall be subject to the strict prerequisite that it is an act subsequent of 

general average as defined on Rule A of the York-Antwerp Rules. Reviewing the 

background of introducing the Rule VI in the York-Antwerp Rules and Rule No. 

C1 in Rules of Practice of A.A.A., we can not find any intention to expressly 

affirm that a) the conduct of the master to conclude a salvage contract may be 

2'' Charles S. Hebditch and John Macdonald, York-Antwerp Rules 1994 - An Analysis, Richards 

Hogg Limited, 1994, at p. 20. 
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deemed a general average act defined; or 2) salvage operation rendered by a 

voluntary salvor is also accepted as a kind of general average act. Whether the 

master concludes a salvage contract with a salvor may be deemed is a general 

average act or not is still in dispute. Could we, by reference to the said issue 

which is still in dispute, further consider that said damage done by the salvor is a 

subsequent of the general average act? 

The text of Rule VI, under the heading of "salvage remuneration", is so plain 

and simple. Irrespective of it may deviate from the English general average law, 

it only covers a kind of general average loss. That is expenditure incurred by the 

parties to the adventure in the nature of salvage. It is difficult and may be 

dangerous to interpret Rule VI of the York-Antwerp Rules beyond its plain text. 

In other words, any kind of general average loss, other than the expenditure 

incurred in salvage which Rule VI of the York-Antwerp Rules so provided, shall 

be subject to the other rules of the York-Antwerp Rules. 

The machinery damage in that example, if incurred reasonably and 

necessarily, may be grudgingly said that, it is a general average sacrifice as the 

salvor was performing a contractual salvage concluded by the vessel master. 

But if the damage was done by a voluntary salvor (pure salvage), it will be 

difficult to say that it is a general average sacrifice, as it is not the direct 

consequence of the general average act under Rule A ( see also Rule C) of the 

York-Antwerp Rules, even though it may be argued that it is a loss of or damage 

to the property involved in the common maritime adventure by or in 

consequence of a sacrifice made for the common safety (see Rule II or Rule 

VII). 

For the second question (numbered rule against numbered rule), it is 

difficult to find any existing cases or published works dealing with this issue. 

Theoretically, there are four circumstances: 

a. one numbered rule expressly allows, but another rule expressly does not allow. 

b. one numbered rule expressly allows, but another rule impliedly does not allow. 

0. one numbered rule impliedly allows, but another rule impliedly does not allow. 

d. one numbered rule expressly does not allow, but another rule impliedly allows. 

The general interpretation rules are: express prevails over implied; negative 

prevails over affirmative. It is therefore that situation a. c. & d. will be disallowed; 

but situation b. may be allowed in general average. 

The situation may incur to the salvage case which the York-Antwerp Rules 

- Rule VI is applied. For example, Rule XVIII of the York-Antwerp Rules states 

that the value of the ship shall be assessed without taking into account the 
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beneficial or detrimental effect of any demise or time charter party to which the 

ship may be committed, which is so called "without charter" value. However, 

such effect mentioned in Rule XVIII is used to assess as the salved value of the 

ship (i.e. the "with charter" value). It will result in a conflict between Rule VI and 

Rule XVIII in relation to the expenditure incurred in salvage which may be 

allowed in general average. In this instance, the adjusters not only have to treat 

said expenditure as a global salvage award and apportioning them pro rata over 

the contributory at destination, but also have to re-assess the salvage 

remuneration for Rule XVIII purpose. Rule XIII of the York-Antwerp Rules for 

assessing the ship damage repair cost allowable in general average is another 

example. The rule of no deduction for "new for old" for below 15 years old 

mentioned in Rule XIII will not be of course followed by the maritime lawyer in 

assessing the damaged ship salved value. 

2.2.5 Crit icisms on Rule VI 

2.2.5.1 Applicability of the Rule VI on General Average and 

Salvage 

The system of general average and salvage both originated from ancient 

maritime law. They exist not only independently of marine insurance but also 

independently of each other. Whereas general average law rules over the 

interior relationship among the interested parties in the common maritime 

adventure, salvage law rules over the particular relationship between each 

individual property saved and the salvor(s). 

Traditionally, English jurisprudence emphasizes the following elements 

which distinguish salvage from general average: 

Firstly, in English law, only "volunteers" are entitled to reward from the 

salved property by reason of their voluntary efforts; but in general average it is 

the duty if those on board the ship to exert themselves for the safety of the ship 

and cargo. 

Secondly, whereas in a salvage case, the salvor's maritime lien attaches at 

the time and place where the salvage services terminate; in general average, 

the shipowners' right of lien or right to demand security does not attach until the 

ship arrives at her contemplated destination. 

Thirdly, in salvage case, the salvor's remuneration, unless amicably agreed 

or settled by arbitration, has to be determinated by proceedings in a court 

exercising Admiralty jurisdiction. But in general average, the duty of the 
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shipowner to proceed adjustment of the general average usually discharged by 

appointing an average adjuster to prepare the general average statement. If one 

of the parties does disagree, his objection may be settled by negotiation or 

reference to arbitration or re-adjustment, or commence proceedings in the High 

Court, which may be expected to be placed on the Commercial list.^^ 

Bearing in mind that, if the parties in general average are the same parties 

of the owner of the properties salved in salvage, there are no reasons that the 

said parties could not, subject to any express agreement, mutually treat salvage 

award/remuneration as a kind of general average. However, any intentions to 

include salvage remuneration in general average shall be always subject to a 

strict prerequisite that this inclusion in any event can not cause any reduction on 

salvor's right under maritime law. It is another question whether the such 

inclusion may also result in any effect on the parties' respective insurance. 

Subject to this prerequisite, the law seems do not disallow the salved 

properties/parties concerned to achieve a voluntary arrangement to re-deploy 

their responsibility. For example, the law does not disallow the shipowner could 

not involve the risk for providing security for cargo's separate liability for salvage, 

if the shipowner would like to and has expressly agreed to do so; and the 

security provided by shipowner if accepted by the salvor, will not result in any 

deduction on salvor's right to claim salvage remuneration and exercise his lien. 

But two very important questions shall be resolved here that, merely 

incorporates the York-Antwerp Rules 1974/1990 or 1994 in the contract of 

carriage, 1) shall the shipowner be deemed as having agreed to accept said risk 

for others in the common adventure ? and 2) shall the providing of said security 

by shipowner be deemed as a general average act and therefore binding others 

in the common adventure? The answers to all questions is negative. 

The York-Antwerp Rules do not represent all the law of general average. 

The engagement of the York-Antwerp Rules merely means the contracting 

parties agree to follow the principle either the basis and method of contribution 

or the definition of general average act provided in the York-Antwerp Rules. 

Shipowner or the master concluded a salvage contract for and on behalf of other 

parties concerned may be interpreted as a general average act in case of the 

Rule VI of the York-Antwerp Rules is applied. But we can certainly affirm that the 

providing of security and its sequential problems are outside the scope of the 

York-Antwerp Rules in apply. 

The situation is more critical while the kind of pure salvage was embraced in 

N. Geoffrey Hudson, A Matter of Differentials, Association of Average Adjusters of the United 

States, Bulletin Spring 1989 No. 5 at pp. 13-14. 
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Rule VI of the York-Antwerp Rules in 1974, as pure salvage however is not 

intentionally made by the property in the common maritime adventure 

concerned. But why the parties concerned could not contractually and specially 

treat the expenditure incurred in pure salvage as a particular kind of general 

average loss subject to the Rule of Interpretation? In general, this engagement 

does not cause any effects on salvage and general average laws outside the 

scope of the York-Antwerp Rules (if applied). It is another question whether the 

said engagement may cause any effects on marine insurance, since general 

average is existed independently of marine insurance, unless said engagement 

was expressly covered by the insurance policy. 

It is another issue that the avoidance of pollution or environmental damage, 

however laudably, is not in itself an objective which gives rise to a claim in 

general average, and it follows that in principle the costs of avoidance measures 

are not as such allowable in English law, even if they are carried out as part of 

an operation performed for the common safety: they are only allowable if they 

are a necessary part, or a direct consequence, of such an operation.^® But the 

salvage award increased as a result of the salvors' skill and efforts in preventing 

or minimising pollution not in any event are a necessary part or a direct 

consequence of such an operation. 

2.2.5.2 Applicability on the 1906 M.I.A, 

It may be said that Rule VI of the York-Antwerp Rules(1974, as amended 1990 

or 1994) may disorder or deviate, but could not say it legally violates, the original 

deploy of section 65 of the 1906 Marine Insurance Act. The beginning words 

"Subject to any express provision in the policy" in section 65(1) of the 1906 M.I.A. 

basically allow the insurance parties may expressly conclude any terms and 

conditions in the policy which may differ from the said provision. The said "any 

express provisions" of course may include the contracting parties, by 

incorporating the York-Antwerp Rules in the policy, agree to treat "salvage under 

maritime law" as general average. 

The York-Antwerp Rules may arise two applicable questions to the 1906 

Marine Insurance Act: 1) if the York-Antwerp Rules is applied, does it effect any 

other provisions of the 1906 M.I.A. rather than section 65; and 2) if the York-

Antwerp Rules is not applied, does it still change the original deploy of section 

65 of the 1906 M.I.A. ? 

26 Lowndes and Rudolf, ibid., at para. 11.37. 
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For first question, an example comes from section 76 of the 1906 M.I.A.. In 

accordance with section 76 of the 1906 M.I.A., general average loss cannot be 

added to a particular average loss to make up the specified percentage 

warranted free from particular average (section 76.3), but salvage charges 

should be added to make up the specified percentage, even though the insurer 

is nevertheless liable for salvage charges if the subject-matter is insured 

warranted free from particular average (section 76.2). It exists no difference in 

indemnifying the general average loss or salvage charges, but it is different in 

making up the specified percentage. In other words, in case salvage charges 

may be treated as general average, some marginal cases may will not reach the 

specified percentage. 

For the second question. Rule VI of the York-Antwerp Rules 

1974/1990/1994 positively rule over any kinds of salvage for preserving the 

common maritime adventure may be treated as general average. The question 

may arise in case the condition of "preserving the common maritime adventure" 

in Rule VI of the York-Antwerp Rules is not met ? Theoretically speaking, in that 

situation, the law of the 1906 Marine Insurance Act will then be resumed to apply, 

provided that there are no other special related agreement expressly in the 

policy. 

2.2.5.3 Equity between parties to the common adventure 

Most criticisms and debates on Rule VI of the York-Antwerp Rules focused on 

the Rule VI may result in unfair situation in some aspects between parties to the 

common adventure. For example differential salvage award, contribution value 

and different kind of danger., etc.. 

(1) Differential Salvage Award 

Differential salvage awards, shortly speaking, is where ship and cargo interests 

agree separate awards with salvors for differing percentages of their salved 

v a l u e s . A typical case is when the proportion of salvage remuneration to the 

salved property consequently differs because the ship and cargo interests have 

either settled separately, or on interest has reached a settlement and the other 

seeks arbitration. In such situation and when the total amount of salvage 

remuneration is recast, the efforts of the interests who sought arbitration and 

Charles S. Hebditch and John Macdonald, ibid., at p. 20. 
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obtained a low salvage award will have been in vain, and if the separately 

settled salvage remuneration is higher that of the arbitration award, there may 

be dissatisfaction on the part of the other interests that they had made an easy 

compromise.^® It is well accepted that there is an increasing tendency for the 

various interests to provide separate security to salvors and to have separate 

legal representation at the salvage arbitration. 

In 1983, the Advisory Committee of the Association of Average Adjusters 

issued an opinion re-stating the differential expenditure on account of salvage 

should be allowed in general average but however in the end, the Committee 

declined to act feeling that "the solution lies, partly at least, in closer co-

operation between salved interests in the negotiation of settlements with salvors 

and/or in decisions as to the lodging of appeals"^®. However, the argument was 

not subsided until the C.M.I. Sydney Conference 1994, even in today. 

Problems arose from differential salvage awards were the most important 

debate on Rule VI on C.M.I. Sydney Conference 1994. Some delegations put 

forward a proposal to exclude such differential salvage awards from this Rule, 

but d e f e a t e d . T h e y considered the differing salvage awards should be 

excluded from general average and allowed to lie just where they fall; i.e. they 

will be apportioned over the salved values at the place at which the salvage 

services terminated and be treated as a special or particular charge on the 

individual properties saved to which they relate. 

The debate also came from the adjusters themselves. Mr. Geoffrey 

Hudson, in his address on Association of Average Adjusters of the United Stated, 

said "it may be convenient in practice to treat salvage as general average when 

ship and cargo interests pay their due proportion of the same salvage award, but 

I do consider it quite ludicrous when those parties cast aside their community of 

interest and settle separately'?^ 

(2) Contribution value and salved value 

Masakazu Nakanishi, Rule VI of the York-Antwerp Rules 1974 - The exclusion of salvage 

remuneration from general average, the 36th General Meeting of the Association of Average 

Adjusters of Japan, 1993, 

^ Advisory Committee of Association of Average Adjuster - Opinion No. 40 dated 1/July 1983. 

Charles S. Hebditch and John IViacdonald, ibid., at p. 20. 

N. Geoffrey Hudson, A Matter of Differentials, Association of Average Adjusters of the United 

States, Bulletin Spring 1989 No. 5 at p. 24. 

Supra, at p. 25. 
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Whereas the salvage award is assessed based on the values of the property at 

the time and place where the salvage services is end, the general average 

contribution value is subject to at destination (Rule G of the York-Antwerp Rules). 

The salved values at salvage terminate may be materially different from the 

general average contribution values at destination. For example, fluctuations 

(sudden rise or fall) in the market values of the ship and cargo, or by reason of 

subsequent damage to any of the property between the port where the salvage 

services terminate and the destination/^ 

Interpretively says, Rule VI, as a numbered rule describing the expenditure 

incurred (assessing based on salved value at the end of salvage) in salvage 

shall be allowed in general average, which shall prevail over the lettered Rule G 

(based on the values at the adventure end). Namely that, in accordance with the 

plain text of Rule VI, the expenditure mentioned in the Rule VI is the salvage 

remuneration assessed based on the salved value at the salvage end but not 

adventure end. Any fluctuations or subsequent damage arose between the port 

where the salvage services terminate and the destination is another question 

beyond Rule VI of the York-Antwerp Rules. 

The adjusting practice mentioned in Lowndes and Rudolf book that "there 

is much to be said in favour of treating a global salvage award and all associated 

legal costs as general average, and apportioning them pro rata over the general 

average contributory values at destination"^ seems not really simplify the 

adjustment procedure under the present York-Antwerp Rules 1994. 

A sudden rise or fall in the value of one part of the property between the 

date/place of salvage services terminate and at the final destination will not only 

endanger the equity between the parties in the common adventure, but also 

affect the insurance behind those parties if they were insured. 

(3) Different kinds of danger 

The 1910 or 1989 Salvage Convention express some criteria to assess the 

salvage reward, e.g. the nature of the danger, the efforts and the risk., etc. The 

proportion of the salvage award to the salved property may differ because the 

ship and cargo have been exposed to different kinds of danger and not just a 

difference in the degree of danger. 

Salvage arbitrator may give separate lump-sum awards on ship and cargo 

salved but always not detach the differential risks/danger among salved parties 

^ Lowndes and Rudolf, ibid., at para 6.08. 

^ Lowndes and Rudolf, ibid., at para 6.07. 
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and their respective award amount. They are all the "expenditure" incurred 

under Rule VI of the York-Antwerp Rules, but may be incurred not for the 

common maritime adventure. 

2.2.6 Other Rules may relate to the 1989 Salvage 
Convention 

Since the International Convention on Salvage 1989 was enacted and the Rule 

VI of York-Antwerp Rules was introduced in 1990, it naturally arose some 

discussions relating to the environmental damage. E.g. the costs connected with 

measures, whether relate salvage operations or not, necessarily incurred or 

imposed by public authorities to avoid damage to the environment and the 

expenses or liabilities incurred in respect of damage to the environment as a 

consequence of a general average act. The concern specially came from the 

underwriter on ships and cargos, who asserted they should not be liable for 

pollution "through the back door" of General Average.^® 

In 1991, C.M.I, sent a questionnaire to its members Associations which 

listed the following categories of costs and liabilities which may have a direct 

connection with a general average act:^ 

The categories: 

I Costs necessarily incurred or imposed by public authorities to avoid (liability for) 

damage to the environment, as a condition of a General Average Act, 

e.g. - entering a port of refuge, 

- continued stay at a port of refuge 

- measure undertaken to refloat a grounded vessel 

- extinguishing a fire on shipboard 

- discharge of hazardous cargo at a port of refuge; 

II. Liabilities or extra costs incurred by shipowners, charterers or cargo-interests as 

a consequence of a General Average act, 

e.g. - jettison of hazardous cargo, 

- discharge of hazardous cargo at a port of refuge 

- direct damage to the environment (e.g. a coral reef) or escape of 

hazardous cargo or bunkers caused by a general average act 

(e.g. refloating operations, intentional grounding). 

35 

36 

Charles S. Hebditch and John Macdonald, ibid., p. 11. 

CMI Questionnaire -July 1991 (CM! document GRNAV I). 
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The queries: 

1) Would in your country the costs listed above under I be allowed in General 

Average? If not all, could you, please special which costs would and which not 

be so allowed? 

2) Would in your country the costs and liabilities mentioned under II above be 

allowed in General Average? If not all, could you please specify which costs and 

liabilities would and which would not be so allowed? 

3) Should costs, expenses or liabilities in respect of environmental damage be 

disallowed altogether in G.A.? 

4) If disallowed from General Average would such costs and liabilities fall under 

the cover provided by any P&l Club, liability - or other insurance ? Please 

specify the insurance concerned. 

5) Would you like to make any further comments regarding to connection which 

may exist between the consequences of environmental damage and General 

Average? 

"Pollution compromise" is the major change in the York-Antwerp Rules emerging 

from the Sydney Conference 1994.^^ In the course of the discussion leading to 

the conference, a compromise was proposed that, while pollution liabilities 

resulting from General Average act should themselves be excluded from 

General Average, the costs incurred by the parties to the adventure to prevent 

or minimise such liability should, in certain circumstance, be allowable.^® For 

former, a new paragraph was added to the lettered Rule C to provide general 

exclusion on pollution liabilities. For latter, a new numbered Rule Xl(d) was 

created to include certain kinds of costs to be allowable in general average. Both 

amendments were mainly based on the suggestion proposed by the British 

Maritime Law Association.^® 

Charles S. Hebditch and John Macdonald, ibid., at p. 11. 

^ Supra, at p. 11. 

The proposals of BMLA are; (cited from The A.i.D.E. Report 1993 -Review of the Law of 

General Average and Revision of the York-Antwerp Rules, Appendix 6 - CMI Addendum and 

Questionnaire) 

a) a new paragraph to be added to Rule C: 

In no case shall there be any allowance in general average for expenses or liabilities incurred in 

respect of damage to the environment or in consequence of the escape or release of pollutant 

substances from the property involved in common maritime adventure. 
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2.2.6.1 Rule C - general exceptions on environmental damage 

Rule C new second paragraph provides: 

In no case shall there be any allowance in general average for losses, damages 

or expenses incurred in respect of damage to the environment or in consequence 

of the escape or release of pollutant substances from the property involved in the 

common maritime adventure. 

The amendment originally proposed by the BM1_A included a direct reference to 

"liability", but this was perceived by some delegates and observers as creating 

an apparent expansion in the area of non-environmental damages,"" The 

word "liability" deleted and was instead of the words same as the first paragraph 

of Rule C i.e. "losses, damages or expenses". The disappearance of the 

word "liability" in any event do not reduce the common understanding that the 

words "losses, damages or expenses" were wide enough to comprehend all 

liabilities for environmental damage."^ In other words, the exclusion extends not 

only to physical loss or damage to the environment and to clean-up costs, but 

also to liabilities incurred to third parties in respect of environmental damage. 

Except for Rule VI - salvage remuneration, new Rule XI (d) is also an 

express exception to Rule C of the York-Antwerp Rules 1994 . 

b) a new Rule XI (d): 

The cost of measures undertaking to prevent or minimise damage to the environment shall be 

allowed in general average when incurred: 

(i) as part of an operation undertaken for the common safety which, if undertaken by a party 

outside the common maritime adventure, would have entitled such party to claim a salvage 

reward; 

(ii) as a condition of entry into any port or place in the circumstances prescribed in Rule X(a): 

(iii) as a condition of remaining at any port or place in the circumstances prescribed in Rule 

Xl(d), but when there is an actual escape or release of pollutant substance no part of the 

cost of the measures then undertaken to prevent or minimise pollution or environmental 

damage shall be charged to the general average. 

N. Geoffrey Hudson, ibid., at p. 54. 

An answer by Lord Donaldson of Lyminington in CMl Sydney Conference, See N. Geoffrey 

Hudson, ibid., p. 54. 
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2.2.6.2 Rule XI (d) - special treatment of environmental 
damage prevention measures 

In accordance with the "pollution compromise" agreed at the Sydney 

Conference 1994, certain of the costs of avoidance measures are admittable as 

general average. Lowndes and Rudolf book say "Rule Xl(d) was selected as the 

vehicle for the provisions which allow the costs of these avoidance measures"."^ 

Rule Xl(d) reads that: 

(d) The cost of measures undertaken to prevent or minimise damage to the 

environment shall be allowed in general average when incurred in any or all of 

the following circumstances: 

(i) as part of an operation performed for the common safety which, had it been 

undertaken by a party outside the common maritime adventure, would have 

entitled such party to a salvage reward; 

(ii) as a condition of entry into or departure from any port or place in the 

circumstances prescribed in Rule X(a); 

(iii) as a condition of remaining at any port or place in the circumstances 

prescribed in Rule XI(b), provided that when there is an actual escape or 

release of pollutant substances the cost of any additional measures required 

on that account to prevent or minimise pollution or environmental damage 

shall not be allowed as general average; 

(iv) necessarily in connection with the discharging, storing or reloading of cargo 

whenever the cost of those operation is admissible as general average. 

The most important thing on the Rule Xl(d) is that allowance under this Rule are 

limited to the cost of measures undertaken to prevent or minimise environmental 

damage when incurred in the circumstances set out in paragraphs (i) - (iv).'*^ 

It is hardly to imagine that Rule Xl(d) was created merely to cope with the 

1989 Salvage Convention. However, Lowndes and Rudolf book adopts lots of 

definition used in the 1989 Salvage Convention to interpret this sub-Rule, for 

example the words "prevent or minimise" and "damage to the environment" both 

used in this sub-Rule Xl(d) and the 1989 Salvage Convention."'' 

The words "prevent or minimise" represent the allowance apply to the 

Lowndes and Rudolf, ibid., para. 11.38. 

N. Geoffrey Hudson, ibid., at p. 185. 

Lowndes and Rudolf, ibid., at para. 11.40 - 11.43. 

124 



circumstances that the environmental damage has already occurred and or 

would probably occur. The test of "damage to environment" will be not limited 

only to include the circumstance that "the escape or release of pollutant 

substances" as contained in Rule C, 

As to the sub-paragraph (i), Mr. N. G. Hudson say the intention of this 

paragraph (i) is to ensure that when the salvage operation (to use that 

expression in its wider sense) is performed under a contract or on terms which 

do not include the "no cure - no pay" element, the cost of the environmental 

protection measures will likewise be brought into general average."*® Again, 

Lowndes and Rudolf book also say that "the purpose of sub-paragraph (i) is to 

ensure that a party to the adventure who carries out salvage operations for the 

common safety, or who hires a contractor to perform the operations at a fixed 

price or rate, can recover in general average the costs of those measures for 

preventing or avoiding damage to the environment which, had they been 

performed by a salvor working on a "no cure no pay" basis, would have entitled 

him to an enhanced award under 1989 Salvage Convention".'*® For short, the 

intended purpose of this sub-paragraph (i) is that the non-voluntary salvage 

shall be treated without difference with the voluntary salvage regarding to the 

costs of the measures for preventing or avoiding damage to the environment. 

However, as short of direct link between Rule VI and Rule Xl(d), it may exist 

different application between non-voluntary salvage and voluntary salvage. For 

example. Rule Xl(d) contains no special requirement that the claimant's efforts 

in preventing or minimising environmental damage should be such as would 

merit an enhanced reward under the 1989 Salvage Convention'*^ 

Sub-paragraph (ii), (iii) and (iv) deal with the costs of measures to prevent 

or minimise damage to environment as a condition of entry into or departure 

from or remaining at any port or place or necessarily in connection with the 

discharging, storing or reloading the cargo. The proviso - "there is an actual 

escape or release of pollutant substances the costs of any additional measures 

required on that account to prevent or minimise pollution or environmental 

damage shall not be allowed as general average" in sub-paragraph (iii) does not 

apply to the sub-paragraphs (ii) and (iv). 

N. Geoffrey Hudson, ibid., at p. 186. 

Lowndes and Rudolf, ibid., at para. 11,42, 

Supra, at para, 11,42 n,46, 

125 



2.2.6.3 Rule XVII - contributory values 

Second paragraph of Rule XVII reads: 

To these values shall be added the amount made good as general average for 

property sacrificed, if not already included, deduction being made from the freight 

and passage money at risk of such charges and crew's wages as would not have 

been incurred in earning the freight had the ship and cargo been totally lost at the 

date of the general average act and have not been allowed as general average; 

deduction being also made from the value of the property of all extra charges 

incurred in respect thereof subsequently to the general average act, except such 

charges as are allowed in general average or fall upon the ship by virtue of an 

award for special compensation under Article 14 of the International Convention 

on Salvage, 1989 or under any other provision similar in substance. 

The method to assess the contributory value on ship may be formularised that: 

A r t i i a l n p t x / a l i i o ( 8* the time of completion of discharge and without taking into 
account the beneficial or detrimental effect of any demise or time 
charterparty) 

(+ ) Make good (make goods as general average for property sacrificed) 

( - ) Extra charges (incurred thereof subsequent to the general average act) 

= Contributory value 

In the 1974 York-Antwerp Rules (and its earlier versions), the extra charges if 

are allowable as general average, said extra charges will not be deducted from 

and therefore reduce the contributory value. For removing the confusion that the 

"special compensation" may fall upon the meaning of "extra charges", the York-

Antwerp Rules 1994 specially express said special compensation will not be 

entitled to deduct the charges in determining the contributory value of the ship. 

2.3 The Foreign General Average Clause 

The general average adjustment between the parties to the adventure is, in the 

absence of agreement to the contrary, governed by the law of the place at which 

the adventure ends.'*® However, general average exists in any event 

Lowndes and Rudolf, ibid., at para G.43; Carver, Carriage by Sea, 13th ed., at para1453; 
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independently of marine insurance, it was existing a confusion at least began 

from the later eighteenth century that whether the underwriters were liable upon 

an English contract to indemnify the assured in respect of payments made under 

foreign law or adjustment, which by the law of England was wholly or partly not 

general average? 

In Walpole v. Ewer (1789), the lender upon respondentia to contribute 

general average under the law of Denmark was submitted before Lord Kenyon. 

Lord Kenyon held that: 

the solemn decision of a court of competent jurisdiction is of much greater weight, 

than the opinions of advocates, however eminent, or even than the extra-judicial 

opinions of the most able judges. It seems as if, in this case, the undenwriters 

were bound by the law of the country, to which the contract relates."® 

Again, in Newman v. Cazalet, general average adjusted by the court of Pisa 

against underwriters. Justice Buller held that 

....on the general law, the plaintiff (the assured) would fail; but in all matters of 

trade, usage is a sacred thing. I do not like these foreign settlements of average, 

which make underwriters liable for more than the standard of English law. But if 

you are satisfied it has been the usage, upon the evidence given, it ought not to 

be shaken. 50 

However, in Power v. Whitemore (1815), Lord Ellenborough held the insurers is 

not liable to indemnify the assured of the paid general average contribution by 

the law of Lisbon. Lord Ellenborough further opined that: 

This contract must be governed in point of construction by the law of 

England....unless the parties are to be understood as having contracted on the 

foot of some other known general usage amongst merchants relative to the same 

subject, and shewn to have obtained in the country where by the terms of the 

contract the adventure is made to determine, and where a general average would 

of course come to be demandable."®^ 

Reversibly, in Simonds y. White (1824), the court held the assured is entitled to 

recover the general average contribution adjusted according to the law of 

Russia. In that case, Abbott C.J affirmed two points of general average usage 

Amould, Law of Marine Insurance, 16th ed., at para 992. 

Walpole v. Ewer (1789) quoted in Park on Insurance at p 898. 

Newman v. Cazalet (n.d.) quoted in Park on insurance at pp. 898-900. 

®'' Power V. Whitmore (1815) 4 M&S 141 at pp. 149-150. 
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that 

"There are, however, many variations in the laws and usage of different nations as 

to the losses that are considered to fall within this principle. But in one point all 

agree; namely, the place at which the average shall be adjusted, which is the 

place of the ship's destination or delivery of her cargo. 1 believe also, that all are 

agreed on another point; namely, that the master is not compellable to part with 

the possession of goods until the sum contributable in respect of them, shall be 

either paid or secured to his satisfaction."®^ 

The Historic Record of the Insurance Institute of London stated that; 

The grammatic constructions of the language used in the judgment, as a whole, is 

not easy to follow, and this may account for the fact that the decision threw the 

market into confusion....However unjustified this conclusion may have been, the 

fact remains that uncertainty there was, and this continued until at least 1872. The 

authors of all text-books on marine insurance published before that date drew 

different conclusions from the case and upheld their particular viewpoint with 

equal vehemence. 

By reason of the uncertainty, a Foreign General Average Clause, with a likely 

wording that "General average payable according to official foreign adjustment", 

was first introduced at any time after 1810s'- but only for those requesting it who 

was not to fall between two stools.^ 

In the Harris v. Scaramanga (1872) general average loss admitted by the 

German law, proximately caused merely by reason of the master's want of funds 

which such a risk was not insured against under the ordinary policy, came 

before Bovill C.J. Keating J and Brett J. of the Court of Common Pleas. The 

policy in question contained a clause which the underwriters liable: 

To pay general average as per foreign statement, if so made up. 

Their Lordships were able to reach their decision without reference to the earlier 

cases mentioned above, but all appeared to be of the opinion that, even without 

the addition of the Foreign General Average Clause, the underwriters were liable 

for any amount properly charges in general average to assured, in accordance 

Simonds v. White (1824) 2 B&C 805 at p 811. 

The Insurance Institute of London, Historic Records Report H.R. 3 on Institute Time Clauses -

Hulls, 1963. at p. 48. 

Supra, at p. 49. 

^ Harris v. Scaramanga (1872) LR 7 CP 481. 
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with the law of the port of destination. Bovill C.J. ruled a general principle that: 

If the sacrifice or loss which occasioned the general average arose from any of 

the perils insured against or the consequences of them, or from proper 

endeavours to avert such perils or their consequences, to that extent the 

underwriters would, under the terms of an ordinary policy, and according to well-

known maritime usage, be liable to indemnity the assured, though, as between 

the shipowner and the owner of the cargo, matters might be introduced into the 

statement of general average for which the underwriters, upon the ordinary form 

of policy, would not be liable.®® 

Regarding to the general effect of the Foreign General Average Clause inserted 

in the Policy, Bovill C.J. further said that: 

It seems to me that the general effect of the memorandum (i.e. the Foreign 

General Average Clause) is, to make the undenwriters liable as for general 

average for whatever the owners of the goods might be called upon to pay on that 

account by the foreign statement of adjustment. This memorandum was probably 

introduced in order to avoid all questions, not only as to the propriety of particular 

items being treated as the subject of general average, but also as to the 

correctness of the apportionment; and I find it difficult to place any other 

reasonable construction upon the terms of the policy and memorandum." 

Their Lordships in Harris y. Scaramanga case ruled the undenwriters in any 

events were liable for any amount properly charges in general average to 

assured, in accordance with the law of the port of destination. However, they 

also ruled out a position that there should be "without any exception of any 

matters which are expressly excluded by other parts of the policy", for example 

capture or seizure. 

The Harris v. Scaramanga only applied to the case on general average 

contribution. The position was not so clear when it concerned a general average 

sacrifice to the assured's own property, in IVIavro v. Ocean Marine Insurance Co, 

(1875)^^ wheat cargo was insured on F.P.A. policy and damaged while the 

carrying vessel straining under a press of sail carried to keep her off a lee-shore. 

This kind of loss was treated as general average according to the foreign law, 

but would have been a particular average loss in England at that time. The court 

Supra, at p. 488. 

Supra, at p. 489. 

^ Marvo v. Ocean Marine Ins. Co. (1875) LR 10 CP 414. 
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held the underwriters were liable to this loss under the term of Foreign General 

Average Clause. 

The Foreign General Average Clause originated initially for overcoming 

the uncertainty of law and practice existed before the early 19th century. It 

represents not the risk cover for the general average itself, but a term which the 

underwriter expressly agree to pay a particular kind of general average adjusted 

in accordance with the foreign law of practice which differs from the law and 

practice in this country. 

The Harris i/, Scaramanga (1872) limited the applicability of the Foreign 

General Average Clause by wording that "the underwriter would, under the 

terms of an ordinary policy (the S.G. Form) and according to well-known 

maritime usage, be liable to indemnify the assured in accordance with the 

foreign adjustment". However, the 1906 Marine Insurance Act allows the 

contractual parties, by any express provision in the policy, to extend, limit or 

even exclude the liability of underwriters to general average. The General 

Average Clause in today, as a later generations of the ancient Foreign General 

Average Clause, not only retains the contents of the ancient Foreign General 

Average Clause, but also as a bridge connects with the marine insurance and 

the York-Antwerp Rules. 

2.4 The Institute Clauses 

In the Historic Records of The Insurance Institute of London No. H.R. 3, it stated 

that; 

By 1880... The introduction of steamships and the growing tendency to insure 

them by Time, instead of by Voyage, raised numerous problems. Until 1824 an 

Act of Parliament had precluded the conduct of marine insurance business by 

companies other than the London Assurance and the Royal Exchange Assurance. 

During the 50 years following repeal of the Act at least seventy new companies 

entered the field and many adopted their own particular form of clauses. The 

passing of the Joint Stock Companies Acts tended to transfer the ownership of 

ships and merchandise from private hands to those of she holders, for whose 

greater protection the directors were obliged to seek wider cover, and for smaller 

losses, than the "merchant-princes" of earlier times had thought necessary. 

Litigation became popular and this increased the multiplicity of clauses in 
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use....uniformity in the wording of clauses became a crying need.®® 

in 1883, Mr. Douglas Owen collected the copies of clauses from the principle 

marine insurance companies in London and Liverpool and published a book 

entitled "Marine Insurance Notes and Clauses". In the same year, Lloyd's held a 

meeting and later adopted a considerable number of their own Lloyd's Clauses. 

In 1884, the Institute of London Underwriters (ILL)) was formed. On 

December 1884, ILL) recommended the general adoption of three clauses for 

steamers and first "set" of clauses was issued in 1888. The Historic Records 

stated "The original objects of this body, as recorded in the Memorandum of 

Association, made no specific reference to clause, but the Institute has rendered 

a great service to the marine market in this field of activity".®" 

2.4.1 The Institute Clauses - Hull 

The first set of Institute Clauses for Hull was issued by ILU in 1888. This original 

1888 set did not originate with the Institute but was 'borrowed' from a London 

marine insurance company unable to identify.®^ 

In the early years, new clauses were introduced and amended frequently. 

The record shows there were forty-three versions in 54 years between 1888 and 

1941. But since the Second World War they have changed less often, they are 

1.10.1952, 22.7.1959, 1.10.1969, 1.10.1970, 1.10.1983 and recent 1.11.1995 

versions. 

It is evidently that the 1989 Salvage Convention directly materialized in the 

amendment on three clauses of the Institute Time Clauses - Hulls 1995 

(hereinafter called "ITC-Hulls"). They are clause 8.4.5 ( 3/4ths Collision Liability), 

clause 10.3 and 10.5 (General Average and Salvage clause) and clauses 11.2 

and 11.5 (Duty of Assured (Sue and Labour) clause). However, the said clauses 

are not the sole impact of the 1989 Salvage Convention on the ITC-Hulls. These 

amendment and impacts will be discussed in the fourth chapter and this chapter 

will concentrate on the related clauses in the I.T.C.- Hulls 1983 version. 

Historic Records - Report i-I.R.3, at p.1. 

Supra, at p.2. 

Supra, at p.2. 
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2,4.1.1 General average and salvage clause 

I.T.C. 1983 clause 11 reads that; 

11.1 This insurance covers the Vessel's proportion of salvage, salvage charges 
and/or general average, reduced in respect of any under-insurance, but in 
case of general average sacrifice of the Vessel the Assured may recover in 
respect of the whole loss without first enforcing their right of contribution from 
other parties. 

11.2 Adjustment to be according to the law and practice obtaining at the place 
where the adventure ends, as if the contract of affreightment contained no 
special terms upon the subject; but where the contract of affreightment so 
provides the adjustment shall be according to the York-Antwerp Rules. 

11.3 When the Vessel sails in ballast, not under charter, the provisions of the 
York-Antwerp Rules, 1994 (excluding Rules XX and XXI) shall be applicable, 
and the voyage for this purpose shall be deemed to continue from the port or 
place of departure until the arrival of the Vessel at the first port or place 
thereafter other than a port or place of refuge or a port or place of call for 
bunkering only. If at any such intermediate port to place there is an 
abandonment of the adventure originally contemplated the voyage shall 
thereupon be deemed to be terminated. 

11.4 No claim under this Clause 10 shall in any case be allowed where the loss 
was not incurred to avoid or in connection with the avoidance of a peril 
insured against. 

Clause 11.1 was first introduced in 1983, which was established for two 

purposes; 

a) to emphasise the terms of the 1906 Marine Insurance Act ; section 73(1) 

(reduced in under-insurance) and 66(4) (general average sacrifice may recover 

without first enforcing their right of contribution from other parties)^; and 

b) to emphasise and express the coverage on general average, salvage and 

particularly on salvage charges. 

It is noted that the ancient Foreign General Average Clause before 1880's did 

not contain the words "salvage" or "salvage charges". The record shows the 

words "salvage charges" appeared in the Lloyd's clause in 1884 and then 

adopted in the first set of Institute Clause 1888.®^ The Foreign General Average 

J. Kenneth Goodacre, Institute Time Clauses - Hulls, 1983, at p. 12. 

^ Douglas Owen, Marine Insurance Notes and Clauses, 3rd ed., 1890, at p.38, 
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Clause in 1888 ITC-Hulls read "General Average and Salvage Charges payable 

according to foreign statement, or per York-Antwerp Rules if in accordance with 

the contract of affreighment". In the 1908 ITC - Hulls version, the word "salvage" 

was instead of "salvage charges" until the introduction of the 1983 ITC - Hulls 
version.®" 

The words used in the earlier versions before ITC - Hulls 1983, neither 

they represented the insurers expressed to cover salvage or salvage charges, 

since the insurers' liability on salvage or salvage charges was expressly laid 

down by the common law and the 1906 Marine Insurance Act, nor they 

represented the liability of insurer was limited to the extent that the payable 

salvage or salvage charges should be subject to "the adjustment obtaining at the 

place where the adventure ends or according to the York-Antwerp Rules". The 

inclusion of "salvage" or "salvage charges" in the earlier Foreign General 

Average Clause might merely represent that the English insurers admitted the 

fact that "other countries treated or might treat salvage expenditure as a kind of 

general average and adjusted them subject to the place where the adventure 

ends", for such circumstance, which was different from the English law, the 

insurers expressly agreed to cover. It is interested to note that a clause entitled 

"The Salvage Charges Clause" was introduced in the 1918 ITC -Hulls, which 

read "in the event of expenditure for Salvage, Salvage charges, or under the 

Sue and Labour Clause, this Policy shall only liable for its ". However, the 

words "Salvage, Salvage charges" in that clause were removed from the 1959 

ITC -Hulls and from then on till 1970, this clause, though remained the title of 

"Salvage Charges Clause", was a clause specially dealt with suing and 

labouring expenses. 

Strictly speaking, by the introduction of clause 11.1, clause 11 of 1983 

I.T.C.-Hulls is no longer a pure "Foreign General Average Clause" or "Foreign 

General Average or Salvage Clause". It is now an express "risk covered" clause 

particularly on general average, salvage and salvage charges. The 1983 ITC -

Hulls simultaneously uses the words "salvage" and "salvage charges" may 

intend to reduce the word-splitting confusion on the word "salvage" defined 

under maritime law or the words "salvage charges" strictly defined under the 

Marine Insurance Act 1906. 

Regarding to clause 11.2 of the 1983 ITC-Hulls, the word "adjustment" was 

instead of "General average and salvage". It is noted that the ITC - Hulls 

General Average Clauses between 1904 version and 1970 version stated 

^ See Appendix 1 - showing the amendments of General Average Clause introduced to the I.T.C. 

Hulls Clauses. 
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"General Average and salvage (salvage charges) to be adjusted according to 

the law and practice at the place where the adventure ends....". These wording 

might cause some misunderstandings that a) did the insurers agree in the policy 

to cover the salvage expenditure which was calculated based on the value of the 

salvage service end ? and b) whether the prerequisite of the insurers' liability 

under this clause was the general average and salvage should be adjusted and 

adjusted at the place where the adventure ends. 

In accordance with clause 11.2 of the 1983 ITC-Hulls, the hull 

insurers' liability on general average, salvage or salvage charges shall only be 

determined by 1) according to the law and practice obtaining at the place where 

the adventure ends; or 2) according to the York-Antwerp Rules of any versions if 

or subject to the contract of affreightment makes provision for them. 

It was doubtful concerning to the insurers' liability if the contract of 

affreightment provided for general average to be adjusted according to the 

York-Antwerp Rules in any modified or extended form. In 1904, the Association 

of Average Adjusters introduced Rule No. 43 of Rules of Practice, which stated 

that; 

That in all cases where the contract of affreightment provides for the application of 

York-Antwerp Rules in any modified or mutilated form, and when the policies of 

insurance provide for the application of York-Antwerp Rules, if in accordance with 

the contract of affreightment, in applying the claims to such policies, no effect 

shall be given to York-Antwerp Rules. 

Subject to this Rule No. 43, unless the shipowner used the York-Antwerp Rules 

in their entirely, he (the assured) would recover from his underwriters only the 

contribution payable according to the law of destination, which would probably 

be considerably less.®^ However, Rule No. 43 of Rues of Practice of A.A.A. 

was rescinded in 1968. It is suggested that whether the shipowner modified and 

mutilated the York-Antwerp Rules in the contract of affreightment or not is not 

absolutely related with the General Average Clause in the contract of insurance 

which the underwriters only agree their liability should be calculated based on 

the entire York-Antwerp Rules without modified. 

1959 ITC-Hulls and its sequential versions merely describe "York-Antwerp 

Rules". What version of the York-Antwerp Rules would be applicable ? Basically, 

it is the version as stated in the contract of affreightment in question. 

Clause 11.3, first introduced in 1936 ITC-Hulls version, deals with the 

situation when the vessel sails in ballast, not under charter. The claim for this 

Historic Records - Report H.R.3, at p.43. 
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clause is often termed a "policy G. A." as there being no "common adventure".®® 

This clause allows the shipowner to claim any kind of expenses, disbursements 

or sacrifice, mainly are wage and maintenance at port of refuge and during the 

prolongation of the voyage, which as may be claimable in a real general average 

case. Rule XX (2% commission) and XXI (5% interest) of the York-Antwerp 

Rules are excluded. The choice of Rules under this clause is the 1974 York-

Antwerp Rules in the 1983 I.T.C.-Hulls This is a special clause which the 

underwriters agree to cover shipowner's distinct disadvantage, as compared 

with the vessel are loaded or chartered, and without concerning the law and 

practice of the place the adventure ends or the York-Antwerp Rules version as 

agreed in the contract of affreightment. Namely that, we presume the contract of 

affreightment incorporate the 1950 York-Antwerp Rules, clause 11.2 applies to 

the 1950 York-Antwerp Rules if incurs a real general average matter; but clause 

11.3 applies to the 1974 York-Antwerp Rules if incurs a "policy general average" 

matter. 

Again, clause 11.4 was firstly introduced in 1983 Clauses to echo with 

section 66(6) of the 1906 Marine Insurance Act to avoid any misunderstanding if 

the Clauses being used in other jurisdiction. 

2.4.1.2 Duty of assured (sue and labour) 

Clause 13 of 1983 ITC-Hulls modernized the traditional Sue and Labour clause 

in the S.G. Policy, which also reflected the provisions under section 78 of the 

Marine Insurance Act 1906. The whole clause 13 read that: 

13.1 In case of any loss or misfortune it is the duty of the Assured and their 

servants and agents to take such measures as may be reasonable for the 

purpose of averting or minimising a loss which would be recoverable under 

this insurance. 

13.2 Subject to the provisions below and to Clause 12 the Underwriters will 

contribute to charges properly and reasonably incurred by the Assured their 

servants or agents for such measures. General average, salvage charges 

(except as provided for in Clause 13.5) and collision defence or attack costs 

are not recoverable under this Clause 13. 

13.3 Measures taken by the Assured or the Underwriters with the object of saving, 

protecting or recovering the Subject-matter insured shall not be considered 

66 J. Kenneth Goodacre, Marine Insurance Claims, 3rd ed. 1996, at p. 948. 
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as a waiver or acceptance of abandonment or otherwise prejudice the right of 

either party. 

13.4 When expenses are incurred pursuant to this Clause 13, the liability under 

this insurance shall not exceed the proportion of such expenses that amount 

insured hereunder bears to the value of the Vessel as stated herein, or to the 

sound value of the Vessel at the time of the occurrence giving rise to the 

expenditure if the sound value exceeds that value. Where Unden/vriters have 

admitted a claim for total loss and property insured by the insurance is saved, 

the foregoing provisions shall not apply unless the expenses of suing and 

labouring exceed the value of such property saved and then shall apply only 

to the amount of the expenses which is in excess of such value. 

13.5 When a claim for total loss of the Vessel is admitted under this insurance and 

expenses have been reasonably incurred in saving or attempting to save the 

Vessel and other property and there are no proceeds, or the expenses 

exceed the proceeds, then this insurance shall bear its pro rata share of such 

proportion of the expenses, or of the expenses in excess of the proceeds, as 

the case may be, as may reasonably be regards as having been incurred in 

respect of the Vessel; but if the Vessel be insured for less than its sound 

value at the time of the occurrence giving rise to the expenditure, the amount 

recoverable under this clause shall be reduced in proportion to the under-

insurance. 

13.6 The sum recoverable under this Clause 13 shall be in addition to the loss 

otherwise under this insurance but shall in no circumstances exceed the 

amount insured under this insurance in respect of the Vessel. 

Clause 13.1, as the duty clause, imposes an express contractual duty on the 

"Assured and their servants and agents" to sue and labour, since it is possible 

that there may be no similar statutory duty likes as section 78 of the 1906 Marine 

Insurance Act in some other jurisdictions. The word "agents" was added in 1983 

in order to modify the Gold Sky case (1972).®^ 

Clause 13.2 is the indemnity clause which the insurers agree to pay suing 

and labouring expenses reasonably incurred. As discussed in paragraph 1.4.3.3 

in the first chapter, the persons who are authorized to sue and labour may be 

not same as the persons who owe the duty to sue and labour. However, by the 

present wording of clause 13.2, they are the same now. Namely that, the 

insurers merely agree to indemnify the expenses reasonably incurred by the 

The Gold Sky (1972) 2 Lloyd's Rep. 187. See also discussion in paragraph 1.4,2.3 of the first 

chapter. 
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persons who also owe the duty to sue and labour for averting or minimizing the 

loss insured. It has to know that the wording in clause 13.2 that "general average, 

salvage charges and collision defence or attack costs are not recoverable under 

this clause 13" do not mean the duty to sue and labour is not also applied to the 

circumstances of the risks are run for which those kinds of charges, expenses or 

costs incurred. In other words, the assureds still owe the duty to sue and labour 

to avoid or mitigate the general average, salvage charges and collision defence 

or attack costs, as those average/charges/costs are also formed as a "loss" 

under section 78(4) of the 1906 Marine Insurance Act. If the assured failed to do, 

the underwriters would be able to set off or counterclaim in damages. And if the 

duty was duly performed, the charges/costs incurred recoverable fell on the 

related risk cover clauses, for example General Average Clause or 3/4 Collision 

Liability Clause, but not the Suing and Labouring Clause. 

The second paragraph, echoes with section 78(2) of the 1906 Marine 

Insurance Act and the case Xenos v. Fox (1869)®®, precludes the general 

average, salvage charges and the collision defence or attack costs from 

claiming suing and labouring expenses. It is interested to note that the item 

"particular charges" is not precluded in clause 13.2. However, "not preclude" do 

not mean it is "included". Any charges, other than the expenditure in general 

average loss and salvage charge, are recoverable in the suing and labouring 

clause or not shall be subject to 1) all the features of constructing a suing and 

labouring expenses are satisfied; 2) its recovery is not against the existing law 

and practice. As discussed in paragraph 1.5 of the first chapter, some kind of 

"particular charges" may be recoverable by the suing and labouring expenses, 

but not all. 

Rule VI of the 1974 York-Antwerp Rules introduced salvage of any kinds, if 

for the common adventure, will be allowable as general average. The 

introduction of Rule VI of the 1974 York-Antwerp Rules basically do not 

substantively change the applicability of clause 13.2 of the 1983 ITC - Hulls. The 

effect is, while the York-Antwerp Rules 1974 or 1994 is applied, it merely 

changes the claimable item from "salvage charges" as defined in the 1906 

Marine Insurance Act to "general average" for pure salvage and salvage under 

no cure no pay basis. However, either salvage charges or general average are 

all precluded in clause 13.2 of the ITC-Hulls 83. 

Clause 13.3, as the waiver clause, taken from the traditional S.G. Form is 

stipulated in modern language. The words "Or otherwise prejudice the rights of 

either party" were added in 1983 ITC-Hulls in order to include any possibility 

Xenos v. Fox (1868) LR 3 CP 630. 
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which may damage the rights of the assured and the underwriter in any aspects, 

other than the rights in abandonment issues. 

The first paragraph of clause 13.4 declares the principle of proportion in 

underinsurance shall also apply to the sue and labour expenses. The second 

paragraph deals with the special application of said proportion principle if the 

vessel is admitted as total loss. 

Clause 13.5 declares the application of the principle of contribution while a 

claim for total loss is admitted and the expenses are also incurred in saving 

other property. 

Clause 13.4 and 13.5 may be classified into following situations: 

Situation 1: Partial Loss 

if a g r e e d v a l u e = s o u n d v a l u e proportion of the amount insured bears to the agreed value 

if a g r e e d v a l u e < s o u n d v a l u e proportion of the amount insured bears to the sound value 

Situation 2 : Total Loss and Vessel not saved (not for common interests) 

under-insurance a s stated in situation 1 in apply 

Situation 3 : Total Loss and vessel saved (not for common interests) 

if sue and labour expenses > saved value for the expenses = saved value : 
- pay in full 

for the expenses > saved value : 
- under-insurance as stated in situation 1 in apply 

if sue and labour expenses < saved value pay sue and labour expenses in full 

Situation 4 ; Total Loss and Expenses incurred for common interests 

if no proceeds pay pro rata share of the vessel 
(proportion to under-insurance also applied) 

if sue and labour expenses > proceeds for the expenses = proceeds : 
- pay in full 

for the expenses > proceeds : 
- pay pro rata share of the vessel 

(proportion to under-insurance also applied) 

Situation 5: Partial Loss and Expenses incurred for common interests 

if a l l o w a b l e In g e n e r a l a v e r a g e no claim for s u e and labour e x p e n s e s 

if not a l l o w a b l e in g e n e r a l a v e r a g e ? " 

The IT.C.-Hulls do not deal with this particular situation. Theoretically speaking, it seems to be 

claimable but subject to the contribution principle shares with other interests and proportion 

principle in under-insurance still in applied. 

138 



Clause 13.4 and clause 13.5 were introduced in 1918, which intended to 

overcome a doubtful situation as stated in the Historic Records that 

Prior to the introduction of this clause in 1918 the view was extensively held that, 

in the case of expenditure for Salvage or Salvage Charges, if the vessel was in 

ballast, and specially when unchartered, the underwriters of a valued policy or 

Ship were liable for the whole of the expense whether the vessel were fully 

insured or not.™ 

As discussed in paragraph 1.4.3.3 (d), Lindley J., in Dixon v. Whitworth (1879) 

case, opined that "sue and labour charges are recoverable in full irrespective of 

the insured value". However, Lindley J. further said that "there are no words to 

the effect that the assured shall only be repaid such proportion of those charges 

as, on an equitable adjustment between himself and others, would fall on him 

a l o n e " . I n other words, clause 13.4 and 13.5, even 13.6, do not disobey the 

rule laid down by Lindley J. in Dixon v. Whitworth (1879). 

It is interested to note that clause 13.4 and clause 13.5 were initially 

introduced in 1918 for "salvage or salvage charges or under the Sue and Labour 

Clause", with a title named "The Salvage Charges Clause". The ILL! Historic 

Records explained that "which underwriters also took the opportunity to reduce 

their strict legal liability to pay Sue and Labour Charges in full even when the 

property was underinsured"/^ Later, on the grounds that underwriters' liability for 

salvage and salvage charges was identical with that laid down in the Marine 

Insurance Act and that no special reference was therefore r e q u i r e d , a l l 

reference to Salvage and Salvage Charges in that "The Salvage Charges 

Clause" were omitted in 1952 ITC-Hulls, and the word "salved" was further 

replaced by "saved" in 1983 ITC-Hulls. In other words, clauses 13.4 and 13.5 (or 

the earlier Salvage Charges Clause) were introduced originally for salvage or 

salvage charges, but now is an exclusive clauses specially for suing and 

labouring expenses.^* 

Those adulterate sub- clauses may cause some misunderstanding on the 

principle of the suing and labouring clause. For example, clause 13.5 deals with 

™ Historic Records - Report H.R.3, at p.62. 

Ofxon V. (1879) 4 C.P.D. 371 at p.378. 

Historic Records - Report H.R.3, at p.62. 

Supra, at p.63. 

See Appendix 2 - showing the amendment of the Suing and Labouring Clause introduced in the 

I.T.C. Hulls Clauses, 
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the situation of "expenses have been reasonably incurred in saving or 

attempting to save the Vessel and other p r o p e r t y . T h e text may be wrongly 

considered that suing and labouring expenses incurred by the assured could be 

for the purpose of saving the common interests. However, as it was discussed 

that, simultaneously saving other property is merely a sequential effect, not a 

real purpose, of suing and labouring. The word "proceeds" used in clause 13.5 is 

another issue. Does it represent the proceed for the Vessel alone or the 

proceeds for other property is also included ? Since clause 13.5 uses plural 

wording "there are no proceeds", it may be assumed that the word "proceeds" 

may include the proceeds of both the vessel and other property. Clause 13.5 

merely deals with the circumstances when there are no proceeds and to the 

expenses exceed the proceed, but provides nothing if the expenses do not 

exceed the proceeds. It is also not clear that the calculation of the "pro rata 

share of such proportion of the expenses". It may be easier to understand if the 

above circumstances is incurred and applied to a clause on salvage for the 

common interests, but is difficult to apply to this illusive Suing and Labouring 

Clause. 

Clause 13.6 is a new clause introduced in the 1983 ITC-Hulls. The nature 

of supplementary engagement for additional coverage declared in section 78(1) 

of the 1906 Marine Insurance Act to the Sue and Labour Clause is affirmed in 

modern language in clause 13.6. However, the hull underwriters again, in 

addition to the proportion and contribution principles introduced in clause 13.4 

and 13.5 respectively in 1918 and 1959 versions, further to limit their liability on 

paying suing and labouring expenses not to expend a sum exceeding 100% of 

the sum insured. 

In briefly, Hull underwriters complicatedly introduced three ways to reduce 

and or limit their liability on suing and labouring expenses. They are; 

1. proportion in under-insurance (clause 13.4); 

2. contribution with other interests saved (clause 13.5); and 

3. limitation not exceed 100% of the sum insured (clause 13.6). 

It exists some conflicts among these clauses. For an extreme case, sound value 

of the Vessel at $100,000, insured valve at $60,000, sue and labour expenses 

incurred at $120,000, Vessel partial loss at $50,000. If apply to clause 13.4 

firstly and then clause 13.6, the hull underwriters shall pay $60,000 sue and 

labour expenses [120,000 x (60,000/100,000) = 72,000 > 60,000; only pay 

60,000], But if apply to clause 13.6 firstly and then clause 13.4, the hull 

underwriters shall only pay $36,000 [because 120,000 is larger than 60,000, 
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only 60,000 in applying the proportion in under-insurance, i.e. 60,000 x 

(60,000/100,000) = $ 36,000]. it exists $24,000 in difference if adopts different 

calculation methods. The problem not only exists in ITC -Hulls, but also may 

exist in some jurisdictions. For example. Article 240 of the Maritime Code of the 

People's Republic of China 1992 provides the payment to suing and labouring 

expenses shall be calculated subject to the proportion principle to under-

insurance as well as the limitation of 100% of the sum assured. 

2.4.1.3 3/4ths collision liability (or running down) clause 

It is not necessary to discuss here of the collision liability in whole, as except for 

its coverage and exception, every marine insurance textbooks have 

exhaustively analysed it. 

Collision between two vessels may give rise to circumstances of incurring 

general average sacrifice or expenditure or in need of salvage assistance. In 

The Marpessa (1891), the claim for jettison of cargo due to collision must be 

disallowed, as the loss sustained by the ship in having to make the general 

average contribution was not directly due to the collision, but arose from the 

obligation to contribute, resulting from the relation between ship and cargo.^® In 

the Owners of Cargo ex "Greystoke Castle" v. Morrison Steamship Company Ltd. 

(1946), The Marpessa case was overruled by House of Lord. House of Lord held 

that: 

the cargo had an independent and direct right to recover as a head of damage 

such expenditure from the wrongdoing ship (the colliding ship).^® 

it is interested to note that the Running Down Clause introduced in the first set of 

ITC-Hulls 1888 did almost maintain its wording till the 1959, which roughly 

provided the "assured., become liable to pay, and shall pay byways of damages 

to any other person or persons any sum or sums in respect of such collision"." 

The major change to the Running Down Clause was in 1969, which was 

incorporated in the 1970 ITC-Hulls. 1970 ITC-Hulls contained 3 items in 

coverage and 4 items in exclusive: 

The Marpessa, (1891) P. 403. 

Owner of Cargo Ex "Greystoke Castle" v. Morrison Steamship Co, Ltd., (1946) 80 LI.L.Rep. 55. 

" See Appendix 3 - showing the amendments of 3/4 Collision Liability Clause introduced in the 

ITC Hulls Clauses. 
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1970ITC-HuHs 

...in respect of such collision for: 

(i) loss of or damage to any other vessel or property on any other vessel, 

(ii) delay to or loss of use of any such other vessel or property thereon, or 

(iii) general average of, salvage of, or salvage under contract of, any such 

other vessel or property thereon. 

Provided always that this Clause shall in any event to any sum which the assured 

may become liable to pay, or shall pay for in respect of: 

(a) removal or disposal, under statutory powers or otherwise, of obstructions, 

wrecks, cargoes or any other thing whatsoever, 

(b) any real or personal property to thing whatsoever except other vessels or 

property on other vessels, 

(c) the cargo or other property on or the engagements of the insured Vessel, 

(d) loss or life, personal injury or illness. 

In 1971, the Running Down Clause was amended to add a separate exclusion in 

respect of pollution and contamination that: 

(c) pollution or contamination of any real or personal property or thing 

whatsoever (except other vessels with which the insured Vessel is in collision 

or property on such other vessels) 

The purpose of introducing "pollution or contamination" exclusion was to make it 

without doubt that the cover did not extend to liability of the shipowner for the 

expenses of removal of oil on beaches, etc., or anything whatsoever,^® and 

which may was directly or indirectly resulted from the headache of oil pollution 

arising from the Torrey Canyon catastrophe in 1967. 

Particularizing the items of coverage may be easier to read, but on the 

other hand it also limits the scope of applicability. The liability to collision may be 

different among countries. Though the intention to uniform by an international 

convention on the assessment of damages in maritime collisions was failed in 

C.M.I. 1985 Conference, but the 1987 Lisbon Rules,̂ ® which finally adopted by 

Victor Dover, A Handbook To Marine Insurance, 9th ed, 1983. at p. 549. 

"The Lisbon Rules - Compensation for Damages in Collision Cases" CMI News Letter, Spring 

1987. 
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the C.M.I., may be considered as a general guideline to assess the collision 

damages widely accepted by the market. The "damages" payable to the 

claimant in the 1987 Lisbon Rules can be classified (example for vessel only): 
1. Cost of purchasing a similar vessel (if total loss) 

Temporary repair and permanent repairs (if damage) 

2. Salvage, general average and other charge and expenses reasonably incurred 

3. Sums for liability to third party legally 

4. Net freight, bunkers and gear lost 

5. Loss of use (if total loss) 

Loss of earnings and operating costs during detention (if damage) 

6. Interest (date of collision/loss to date of payment) 

In comparison with the items expressly covered in the ITC-Hulls 1970 Collision 

Liability Clause, the recoverable "damages" in the 1987 Lisbon Rules as 

mentioned are apparently wider than the coverage provided in ITC-Hulls. The 

words "loss of or damage to" used in ITC-Hulls make it clear that the indemnity 

only relates to physical loss or damage to the other vessel or property on board 

it.®° Whether "net freight" and "interest" fall on the meaning of "loss of or damage 

to any other property" or not seems to be still in dispute. 

2.4.2 Institute Clauses - Cargo 

The first set of Institute Cargo Clauses (hereinafter called ICC) would not 

appeared until the sinking of supposedly unsinkable "Titanic" disastrous in 1912. 

Only seven clauses®^ were contained in the first set of ICC which was intended 

to be used for "with average (W. A.)", each of which is recognisable as forming 

the basis of the much developed clauses in use today. Said clause as the 

Donald O'May, Marine Insurance, 1st ed., 1993, at p. 233. 

They are; 

1. Free of capture, seizure etc. clause 

2. Strikes, riots and civil commotions clause 

3. General average clause 

4. Deviation clause 

5. Warehouse to Warehouse clause 

6. Craft, etc. clause 

7. Bill of lading etc. clause 
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"neutral" set if included in addition to the "F.P.A. clause" to be treated as ICC 

(F.P.A.). The 1912 F.P.A. clause read: 

8. FREE FROIVI PARTICULAR AVERAGE CLAUSE Warranted free from 

Particular Average unless the vessel or craft be stranded sunk or burnt, but the 

Assurers are to pay the insured value of any package or package with may be 

totally lost in loading transhipment or discharge, also any loss of or damage to the 

interest insured which may reasonably be attributed to fire, collision or contact of 

the vessel and/or craft and/or conveyance with any external substance (ice 

included) other than water, or to discharge of cargo at a port of distress, also to 

pay landing warehousing forwarding and special charges if incurred. 

The issuing of the Institute Clauses was accompanied by an exhortation to 

insurers not to grant wider cover than that provided by the standard clauses, 

even on payment of an additional premium. It was felt that if extra cover was 

granted at an additional premium it would merely be a matter of time before the 

extra premium was whittled away, leaving the insurer with wider cover at the old 

barely adequate rate.®^ The situation seems to be existed without major changes 

until the introduction of the All Risks clauses in 1951 by wordings that: 

5. All Risks clause; This insurance is against all risks of loss of or damage to the 

subject-matter insured but shall in no case be deemed to extend to cover loss 

damage or expense proximately caused by delay or inherent vice or nature of the 

subject-matter insured 

6. Irrespective of percentage: Claims for loss or damage within the terms of 

these clauses shall be payable irrespective of percentage. 

By reason of the criticisms expressed by UNCTAD in its report titled "Marine 

Insurance, Legal and Documentary Aspects of the Marine Insurance Contract" 

in 1978, three new sets of Institute Cargo Clauses (A), (B) and (C) were 

introduced in 1982 instead of the "All Risks", "W.P." and "F.P.A." forms 

previously used. 

2.4.2.1 Clause 2 - general average clause 

^ Historic Records - Report H.R.5, at p. 5. 
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Except for a simple word "per" was replaced by "to" in ICC 1958, the wording of 

the general average clause used in the first set of ICC 1912 was almost 

unchanged until the introduction of the new ICC in 1982. The General Average 

Clause in 1963 ICC read: 

General Average and salvage charges payable according to Foreign Statement or 

to York-Antwerp Rules if in accordance with the contract of affreightment. 

Obviously, the General Average Clause used in 1963 ICC (and its earlier 

versions) was originated from the ancient Foreign General Average Clause. It 

represented not a risk cover clause, but the indemnity clause which the 

underwriter agreed to indemnify the general average and salvage charges if 

adjusted in accordance with the foreign statement or the York-Antwerp Rules. 

The situation is different while the new ICC was introduced in 1982. ICC 1982 

clause 2 - General Average Clause (under the heading of "Risks Covered") 

read; 

This insurance covers general average and salvage charges, adjusted or 

determined according to the contract of affreightment and/or the governing law 

and practice, incurred to avoid or in connection with the avoidance of loss from 

any cause except those excluded in Clause 4,5,6 and 7 or elsewhere in this 

insurance. 

The General Average Clause in 1982 ICC is now not only an indemnity clause 

but also a risk covered clause. In accordance with this clause, the underwriters 

not only agree to indemnify the general average and salvage charges if adjusted 

or determined according to the contract of affreightment, but also contractually 

express to cover general average and salvage charges. 

It is interested to note that, unlike 1983 ITC-Hulls, 1982 ICC only 

expresses the words "general average" and "salvage charges" in its General 

Average Clause, which the word "salvage" is not included. It may cause some 

difficulties if the words "salvage charges" are interpreted without difference from 

the words "salvage charges" in section 65 of 1906 the Marine Insurance Act. 

The difficulty comes from the words "salvage charges" in section 65 of the 1906 

M.I.A. are strictly interpreted by lots of textbooks as merely a kind of "pure 

salvage". For instance, the expenses incurred under a Lloyd's Open Form 

salvage but the York-Antwerp Rules is not applied. In this case, unless the 

persons, either the master or shipowner or carrier, who concluded the Lloyd's 

Open Form to be deemed as the servants or agents of the Assured under the 

"Duty of Assured" clause, and therefore apply to that clause for claiming the 

known "suing and labouring expenses", otherwise the assured seems have to 
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seek recovery from the item of "particular charges". As discussed, the legal 

status of "particular charges" in this country is still unsettled. 

Furthermore, unlike ITC-Hulls 1983 and previous versions of ICC, the 

expression of the York-Antwerp Rules is not appeared in 1982 ICC. It is 

suggested that the cargo assureds normally stand on a weak position to decide 

the choice of law/rules in the contract of affreightment and actually also that the 

York-Antwerp Rules is always incorporated in the contract of affreightment. 

However, as the clause contains no expression of the York-Antwerp Rules, it is 

suggested that, the ICC will cover the situation that the York-Antwerp Rules of 

any versions is amended, limited even exempted in the contract of 

affreightment. 

The meaning of the words "governing law and practice" in the ICC 82 

General Average Clause is also not clear, it seems not the English law and 

practice as provided in the ICC clause 19 and also not the law and practice 

obtained at the place of adventure end or destination. It does represent any 

applicable law and practice contained in the contract of affreightment. 

It is interested to note that the last paragraph of the 1982 ICC General 

Average Clause expresses " general average and salvage charges incurred to 

avoid or in connection with the avoidance of loss from any cause except those 

excluded in Clauses 4, 5, 6 and 7." It is slightly different from section 66(6) of the 

1906 Marine Insurance Act, which section 66(6) provides that "the loss was 

incurred for purpose of avoiding or in connexion with avoidance of a peril insured 

against". It makes no difference in the ICC (A) which provides all risks coverage, 

but may be different in the ICC (B) and (C). In other words, even though general 

average or salvage charges was incurred for avoiding or minimizing the 

risks expressly covered under Clause 1 of the 1982 ICC(B) and (C), it still would 

be recoverable under the Clause 2, unless it was incurred for the risks excluded 

in Clause 4, 5, 6 and 7. 

2.4.2.2 Clause 16 and 17 - minimising l o s se s 

The ancient suing and labouring clause and waiver clause used in the S.G. 

Form and the known Bailee Clause which introduced in 1925 ICC are now 

incorporated in clause 16 and clause 17 - with section headed "Minimising 

Losses" in 1982 ICC. Clause 16 and clause 17 read that; 

16. Duty of Assured Clause 

It is the duty of the Assured and their servants and agents in respect of loss 
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recoverable hereunder 

16.2 to take such measures as may be reasonable for the purpose of averting 

or minimising such loss, and 

16.2 to ensure that all rights against carriers, bailees or other third parties are 

properly preserved and exercised 

and the Underwriters will, in addition to any loss recoverable hereunder, 

reimburse the Assured for any charges properly and reasonably incurred in 

pursuance of these duties. 

17. Waiver Clause 

Measure taken by the Assured or the Underwriters with the object of saving, 

protecting or recovering the subject-matter insured shall not be considered as a 

waiver or acceptance of abandonment or otherwise prejudice the rights of either 

party. 

it is interested to note that the 1982 ICC uses the heading of "Duty of Assured" 

but not "Suing and Labouring". It may be suggested that it is no longer a pure 

suing and labouring clause as the Bailee Clause is also contained thereon. 

The new heading of "Duty of Assured" will not effect the real legal status of 

clause 16.1 to be a suing and labouring clause, though section 78(1) of the 1906 

Marine Insurance Act provides that "Where the policy contains a suing and 

labouring clause, the engagement ". The reason is that even the clause used 

in traditional S.G. Policy was not contained a name headed "Suing and 

Labouring Clause".®^ In other words, clause 16.1 is a suing and labouring clause 

and the principle evolved from section 78 of the 1906 Marine Insurance Act shall 

be applied. It is argued that whether clause 16.2 is also a suing and labouring 

clause ? In the Netherlands Insurance Co. v. Karl Ljungberg & Co. (1986), the 

Bailee Clause was submitted to the Privy Council. The Bailee Clause in 1963 

ICC, which attached to the S.G. Form, read: 

9. It is the duty of the Assured and their Agents, in all cases, to take such 

measures as may be reasonable for the purpose of averting or minimising a loss 

and to ensure that all rights against carriers, bailees or other third parties are 

properly preserved and exercised.^ 

^ Kenneth Goodacre, in his book Goodbye to The Memorandum (1988 at p. 47) has different 

opinion that ""It can be seen at once that there is no longer any mention of Suing and labouring as 

such, and that Clause 16 can be taken as it is, without any reference to S.78 of the Marine 

Insurance Act, which was specifically related to the Sue and Labour Clause in the S.G. 

^ See Table 4, which showing the amendments of Duty of Assured Clause introduced to the 
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In that case, the assured commenced proceedings against the carriers In order 

to preserve the time bar subject to the Bailee Clause, but the insurer denied 

liability to pay the costs as no express terms in the policy which the insurer 

agree to indemnity the costs. Lord Goff of Chieveley doubted if the terms of the 

sue and labour clause in the standard S.G. Form have much impact upon the 

construction of the bailee clause included in the ICC. Their Lordships opined: 

the conjunction of the two obligations in the bailee clause, one (i.e. the duty to 

avert or minimise the loss) of which admittedly carries a duty of reimbursement by 

the insurers, reinforces the respondents' argument that an implied duty of 

reimbursement applied to both obligations under the clause" and their Lordships 

finally consider that "a term must be implied in the contract, in order to give 

business efficacy to it, that expenses incurred by an assured in performing his 

obligations under the second limb of the bailee clause shall be recoverable by him 

from the insurers in so far as they relate to the preservation or exercise of rights in 

respect of loss or damage for which the insurers are liable under the policy".®® 

For short, in that case, the first limb of the bailee clause (the duty to avert or 

minimise the loss) was treated as the sue and labour clause as in the S.G. Form, 

but not to the second limb of the bailee clause (the duty to prevent the rights 

against carriers or any third parties). 

In The Vasso (1993), the situation is not so clear. In The Vasso, the cargo 

owner failed to obtain Mareva injunction against shipowner and the insurer 

denied liability by reason that assured was in breach of the clause 16 of 1982 

ICC. Mr. J. Hobhouse, in order to set up a link between clause 16 and section 78 

of the 1906 Marine Insurance Act, opines that "clause 16 (without separated the 

clause 16.1 and clause 16.2) simply imposes a duty, directly similar to that 

imposed by s. 78,....".®® 

The Bailee Clause was firstly introduced in 1925 because of the formulation 

of the Hague Rules in 1924. It is noted that the creation of Bailee Clause was 

merely to protect the rights only against carrier or other bailee under the Bill of 

Lading and/or contract of carriage. But the situation was slightly changed in 

1963 ICC. The wordings "Bill of Lading" and or "contract of carriage" were 

disappeared and "other third parties" were added in 1963 ICC. In other words, 

under the 1963 and 1982 ICC, the assureds not only have to protect the rights 

Institute Cargo Clauses. 

The Netherland Insurance Co v. Karl Ljungerg & Co. (1986) Lloyd's Law Report, vol.2, 19, at 

pp. 22-23. 

== The yasso (1993) 2 Lloyd's Rep. 309. 
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against the carrier or other bailee under contract of affreightment, but also have 

to protect the rights against any third parties who may are liable to the loss 

covered, for example the collision wrongdoer or the liable contractor either under 

the salvage agreement or towage agreement if concluded by the assured or his 

agents. 

It is interested to know the reason way the assureds owe the duty to 

protect the rights against any parties who are liable to the loss of subject-matter 

covered ? Though the assured shall act as an uninsured owner, but this seem to 

be not the reason why the assured therefore owes the duty to protect the rights 

against any liable parties under the contract of insurance. The purpose of this 

obligation imposed on the assured in the Bailee clause, as opined by their 

Lordships in the Netherlands Insurance Co. y. Ljunberg & Co., "is indeed for the 

benefit of the insurers, which is a material factor may be taken into account."®^ 

The benefit of the insurers in most cases are the insurers' right of subrogation. 

The assured failed to perform this duty will normally not increase or diminish the 

actual loss covered, but may protect the possible recovery, which the insurers 

are entitled to the advantage, from the liable parties. 

In the 1934 and 1958 ICC, the insurers expressly agreed to reimburse the 

assured the expenditure incurred to protect the rights. However, unlike clause 

16 as we may see in the 1982 ICC, said reimbursement in the 1934 and 1958 

ICC was not recoverable in addition to any loss. In the 1963 ICC, with reasons 

unknown, the reimbursement wording were removed and this was the key issue 

in the case - Netherlands Insurance Co. v. Ljunberg & Co.(1986). However, the 

issue in Netherlands Insurance Co. v. Ljunberg & Co. is now beyond doubt as 

the 1982 ICC expresses that the underwriters will reimbursement the assured 

for such charges in addition to any loss recoverable. 

A further question is the nature of the said reimbursement. It is neither 

salvage charges as defined in section 65 of the 1906 M.I.A., nor particular 

charges as it may recover in addition to any loss recoverable, nor suing and 

labouring expenses as considered in the Netherlands Insurance Co. v. Ljunberg 

& Co. It is a kind of special charges which the insurers agree to reimburse in 

addition to the loss recoverable. The basis of reimbursement to the bailee 

clause may come from the concept of "agency". The measures taken by the 

assured against any liable parties may be considered to exercise or protect 

insurers' rights of subrogation. The expenditures or costs incurred for this 

The Netherland Insurance Co v. Karl Ljungerg & Co. (1986) Lloyd's Law Report, vol.2, 19, at p. 

23. 
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purpose shall therefore fall on the Insurers.®® The payment for such expenditures 

incurred basically is a kind of reimbursement specially agreed by the insurers 

outside the indemnity of loss covered by the policy and not limit to the insured 

amount. 

Both duties under clause 16.1 and 16.2 are reimbursable from the insurer in 

addition to any loss recoverable. Subject to the nature as mentioned above, 

both expenses can be recovered not only in addition to any loss but also 

recoverable separately from each other. The insurers shall reimburse all the 

expenses properly and reasonably incurred without reference to the amount 

insured.®® 

In the 1934 ICC, it is agreed that the assured shall with all diligence bring 

and prosecute under the direction and control of the underwriters to perform the 

obligation to against carriers and bailees. However, such requirement was 

disappeared in the 1958 ICC, and further in the 1963 ICC, it was replaced by a 

general word that all rights against carriers are "properly" preserved and 

exercised. 

There are two questions shall be further considered to clause 16.2 of 1982 

ICC that 1) the extent of the obligation have to perform; and 2) the effect if 

assured failed to perform this duty? In The Vasso (1993) as mentioned, Mr. 

Hobhouse J. held that 

mere failure to apply for a Mareva injunction did not, without more, establish any 

failure to perform the duty imposed by cl.16 the duty was a contractual duty the 

breach of which gave rise to a liability in damages; and a failure to minimize a loss 

or protect the value to the insurer of his rights of subrogation gave rise to more 

than a cross-liability of the assured to the insurer in damage and a potential of 

setting-off that liability against the liability of the insurer under the policy.®" 

The Vasso case, except for "Mareva injunction", did neither express any general 

principle on the extent of the obligation in clause 16.2, nor explain the extent of 

the "damages" which the insurers are entitled to cross claim. Except for The 

Vasso case, no further cases were reported dealt with the problems mentioned. 

It may be difficult to the insurers to prove their damages which actually resulted 

from the assured failed to perform the duty against the liable party. General 

The concept of agency seems not to be applied to Clause 16.1. (see discussed in paragraph 

1.4.1.2 in the first chapter). 

Clause 16.1 may apply to the 100% limitation of insured amount (see discussed in paragraph 

1.4.3.3 (e) in the first chapter) but not for Clause 16.2. 

The Vasso (1993) Lloyd's Law Report vol. 2, 309 at p. 310. 

150 



speaking, unless the liability of the carriers or bailees or any liable parties have 

been finally decided by a proper authority, the liability of the carriers., etc.. is 

basically still unascertained. The assured failed to perform his duty, in most 

situations, may therefore lose his rights against the liable parties' "possible 

liability" but not "ascertained liability". It is difficult to say the insurer's 

subrogation right is therefore harmed and the said "possible liability" is to be 

deemed as the insurer's damages. 

It is interested to note that clause 16 and 17 of 1982 ICC are suggested to 

simplify as 

16, The insured, its servants and agents must take reasonable steps to 

16.1 avoid or minimise loss 

16.2 ensure legal rights against others are not lost and are exercised and 

Insurers will reimburse the Insured for charges properly and reasonably incurred. 

17. If the Insured or Insurers take steps aimed at saving, protecting or recovering 

the insured Goods, this will affect rights. 

These wording will cause more confusion on the application of the Minimising 

Clauses in the ICC. "In addition to any loss recoverable hereunder" is removed 

because the Duty of Assured Clause stands on its own as additional to the cover 

specified in the Risks Clause.®^ In addition, the wording which the insurer agree 

to reimburse is directly following the clause 16.2. It is not an independent 

paragraph apply to both clause 16.1 and clause16.2. In other words, subject to 

the suggested wording, the insurers do only agree to reimburse the charges 

incurred for purpose of clause 16.2, but leave no mentions on clause 16.1. 

2.4.3 Institute Clauses - Freight 

The word "freight" is a compendious one capable of many meanings and is 

sufficiently wide to comprise the payment made under a bill of lading or a 

voyage chapter, or hire paid under a time charterparty.®^ It also includes the 

definition in section 90 of the Marine Insurance Act 1906 and the Rules for 

Marine Insurance Report, Issue No. 146, March 1996, at pp. 58-59. 

Supra, at p. 58. 

Lowndes and Rudolf, ibid., at para 17.40. 
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Construction of Policy No. 16 of the 1906 Act that: 

"Freight" includes the profit derivable by a shipowner from the employment of his 

ship to carry own goods or moverables, as well as freight payable by a third party, 

but does not include passage money. 

In Forbes v. Aspinall Lords Ellenborough ruled that 

in every action upon a freight policy, evidence must be given, either that the 

goods were put on board from the carriage of which freight result, to that there 

was some contract under which the shipowner, if the voyage were not stopped by 

the perils insured against, would have been entitled to demand freight.®"' 

It is therefore suggested that the reference to a binding engagement is 

extremely important in the establishment of insurable interest in freight.®^ 

Freight may be at risk to the carrier and payable only upon right delivery of 

the goods at destination; or may be pre-paid on ship and/or cargo lost or not lost, 

or partly pre-paid and partly at risk. The Insurable value on freight is the gross 

amount of the freight at the risk of the assured, plus the charges of insurance 

(section 16.2 of the 1906 Marine Insurance Act). The amount recoverable under 

the Institute Clause for Freight for any claim loss of freight shall not exceed the 

gross freight actually lost (ITC -Freight 1983 -clause 13.1). The gross freight 

actually lost if partial as expressed in section 70 of the 1906 Marine Insurance 

Act is the proportion of the sum fixed by the policy in the case of a valued policy, 

or of the insurable value in the case of an unvalued policy, as the proportion of 

freight lost by the assured bears to the whole freight at the risk of the assured 

under the policy. The Institute Freight Clauses, either for Time or Voyage serve 

a dual purpose since freight can be at risk either from a casualty to the vessel, or 

due to a loss of cargo, or both.®® The perils insured against by the Institute 

Freight Clauses are the same as those appearing in the Institute TimeA/oyage 

Clauses for Hulls, but the Freight Clauses adopt "franchise", not deductible 

using in the Hulls Clause, which the former does not cover partial loss, other 

than general average, under 3% unless caused by fire, sinking, stranding or 

collision with another vessel (Clause 12 of ITC-Freight 1983). 

^ Forbes v. Aspinall (1811) 13 East 323. 

Kenneth Goodacre, Marine Insurance Claims, 3rd ed., 1996, at p. 569. 

Supra, at p. 577. 
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2.4.3.1 General average and salvage clause 

Institute Time Clauses -Freight 1/10/83 clause 11 reads: 

11.1 This insurance covers the proportion of salvage, salvage charges and/or 

general average attaching to freight at risk of the Assured, reduced in respect 

of any under-insurance. 

11.2 Adjustment to be according to the law and practice obtaining at the place 

where the adventure ends, as if the contract of affreightment contained no 

special terms upon the subject; but where the contract of affreightment so 

provides the adjustment shall be according to the York-Antwerp Rules. 

11.3 No claim under this Clause 11 shall in any case be allowed where the loss 

was not incurred to avoid or in connection with the avoidance of a peril 

insured against. 

The effect of this clause is similar to the ITC-Hulls 83 clause 11, except for three 

points: 1) the subject matter insured under the Freight Clauses is "freight at risk"; 

2) the declaration of "general average sacrifice may recover without enforcing 

the assured right of contribution from other parties" is disappeared on the 

Freight Clauses; and 3) the Freight Clauses provide no special allowance for the 

circumstance that the vessel sails in ballast without charter. 

Due to the variations on the term of "freight" are endless, to decide the 

"freight at risk" becomes the most complex thing in a general average matter. 

The York-Antwerp Rules 1994 Rule XV deals with loss of freight; the York-

Antwerp Rules 1994 Rule XVII deals with the calculation of the contribution 

values; Rules of Practice of A.A.A. Rule No. B.25 deals with the contributory 

value of freight; Rule No. B.26 deals with the circumstance of the vessel sails in 

ballast and under charter; Rule No. B.27 deals with the chartered freight 

(ulterior); Rule No. B.28 deals with the deductions from the freight at charterer's 

risk; Rule No. B.29 deals with the forwarding charges on advanced freight; Rule 

No. F.20 deals with the amount to be made good on freight sacrificed; and Rule 

No. F.22 deals with the contributory value of freight. 

The York-Antwerp Rules 1994 Rule XVII first paragraph read: 

The contribution to a general average shall be made upon the actual net values of 

the property at the termination of the adventure except that the value of cargo 

shall be the value at the time of discharge, ascertained from the commercial 

invoice rendered to the receiver or if there is no such invoice from the shipped 

value. The value of the cargo shall include the cost of insurance and freight unless 

and insofar as such freight is at the risk of interests other than the cargo, 
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deducting therefrom any loss or damage suffered by the cargo prior to or at the 

time of discharge. The value of the ship shall be assessed without taking into 

account the beneficial or detrimental effect of any demise or time charterparty to 

which the ship may be committed. 

In accordance with the above Rule XVII of the 1994 York-Antwerp Rules®^ 

freight at the risk of cargo contributes as an element on the cargo value and 

freight only contributes as a separate interest when it is at the risk of carrier.®® 

Institute Freight Clauses do not mention the general average sacrifice may 

recover without enforcing the assured's right of contribution from other parties. 

The word "sacrifice" always means as a loss of or damage of physical property. 

Freight may be considered as an invisible property or quasi property. However, it 

seems difficult to say it is a physical property likes cargoes or vessel. It is also 

difficult to imagine the situation which the subject of "freight" may be directly 

sacrificed by a general average act. The loss of freight at risk, if allowable, is a 

kind of general average loss incurred attaching to the loss of damage of the 

physical property in common adventure. In other words, it is sometimes not so 

easy to be distinguished into general average sacrifice and or expenditure on 

freight, unless we consider the general average loss on the physical property 

which the freight at risk attached thereto. 

Again, the Freight Clauses do not mention about the special allowance on 

York-Antwerp Rules 1994 (excluding Rules XX and XXI) while vessel sails in 

ballast without charter. "Vessel sails in ballast without charter" may be well 

presumed that there are no freight involved, but not all. In practic, freight 

insurance may be taking out on "anticipated freight" where the expectation of 

earning freight is real enough to be able to show insurable interest at the time of 

any loss, by use such words as "On freight, chartered or as if chartered, and/or 

anticipated f r e i g h t " . L o r d Wright, by taking an example that "vessel has no 

cargo on board and no freight engagement, but if she had not been damaged, 

and had been put on the berth, there would have been abundant cargo offering". 

According to English Law, claims in general average for loss of or damage to cargo are based 

on the market value on the day of discharge at the port of destination or other place where the 

adventure ends. However the York-Antwerp Rules are based on the invoice values to the 

receiver, and there can thus be marked differences in the ultimate allowances under two system, 

(see discussion in Lowndes and Rudolf, ibid., at para. 16.01) 

N. Geoffrey Hudson, ibid., at p. 236. 

Lowndes and Rudolf, ibid., at para. A,93. 

J. Kenneth Goodacre, Marine Insurance Claims, 3rd ed., 1996, at p.570, 
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opined that in such a case it should be held, if apt words were used in the policy, 

that there was an insurable interest/°^The question is that shall the said 

anticipated freight be contribute the general average loss? The shipments which 

the anticipated freight attached is a future shipments to be shipped. It is difficult 

to imagine the said "future shipments" could be actually involved in a general 

average matter. It may be therefore assumed that the anticipated freight would 

not be the party to contribute general average loss. Rule No. B.27 of Rules of 

Practice of A.A.A. also affirms the situation that the ulterior chartered freight 

shall not contribute to the general a v e r a g e . C l a u s e 10.3 of ITC-Hulls 83 is a 

special and express allowance while vessel sails in ballast without charter 

provided by hull underwriters. The freight underwriters seem have no intention to 

provide the same "Policy G. A . " coverage. 

2.4.3.2 Suing and labouring clause 

It may be surprised that, even though at least four reported cases^°^ were 

involved in the same dispute arose from the absence of the suing and labouring 

clause in the Institute Freight Clauses, the Institute Freight Clauses not only in 

the 1983 version but also the 1989 and 1995 versions do not contain any 

equivalent provision to the "Duty of Assured Clause" or "Suing and Labouring 

Clause". It is obviously that the freight underwriters are intentionally not to 

contain such clause in the Freight Policy. The questions are therefore arose that 

1) do the assured and his servants and agents owe the duty to sue and labour ? 

and 2) for what circumstance the freight underwriters shall be liable to the 

expenses incurred in endeavouring to avert or minimise a loss ? 

Though Kidston v. Empire Marine Insurance Co (1867) and Lee v. 

Southern Insurance Co, (1870)^°^ ruled the fonA/arding charges reasonably 

Lord Wright, Address to Association of Average Adjusters 1939. 

Rule B.27 reads: That when at the time of a general average act the vessel has on board 

cargo shipped under chapter-party or bills of lading, and is also under a separate charter to load 

another cargo after the cargo then in course of carriage has been discharged, the ulterior 

chartered freight shall not contribute to the general average. 

Emperor Goldmining Co. v. Switzerland General Insurance (1964) 1 Ll.L.Rep. 348; I.C.S. Inc. 

y. British Traders Insurance Co. (1981) 2 Lloyd's Rep. 460, The Netherlands Insurance Co. v. 

Karl LJungberg & Co. (1986) 2 Lloyd's Rep. 19; and The Wondrous 
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incurred may be recoverable from freight underwriters under the suing and 

labouring clause on the traditional S.G. Form, but the real intention of freight 

underwriters not to include the suing and labouring clause in the present Freight 

Clauses is still unclear and also not reported by the present marine insurance 

textbooks. My suggestion is that the duty and extent to avert or minimise a loss 

covered by the Freight Clauses is not so easy to be distinguished from the 

option of the shipowner or carrier to forward the cargo which the freight attached 

thereto under complex variations of the contract of affreightment at present. To 

be in a position to exercise an option to fonward cargo there must be a rightly 

assessed frustration of the contract of affreightment, and that without fault of 

either of the parties.^"® On the other hand, unless the contract of affreightment 

provides otherwise, cargo has to be delivered in the original ship and 

customarily only liner bill of lading is given the liberty to deliver by any ship and 

of course freight is seldom at risk of the shipowner and/or charterer in these 

circumstances. Generally speaking, presumed the contract of affreightment was 

frustrated caused by a risk covered, to forward cargo at shipowner's own 

expense and earn the freight at his risk is shipowner's option, but not his 

absolute duty. This may be the reason why the freight underwriters prefer to 

leave question unsettled by not to include the suing and labouring clause in the 

freight policy. 

In the absence of the "suing and labouring clause" or "duty of assured 

clause" in the Institute Freight Clauses does not mean the forwarding charges 

will be then not recoverable from the freight underwriter if the charges incurred is 

for purpose of averting or minimising a loss covered by the Freight Clauses. My 

suggestion is the charges may be recovered by the item of "particular 

charges"^"® or alternative, according to the third rule of mitigation of damage 

under general contract law.^°^ 

2.4.3.3 Freight collision clause 

As discussed in paragraph 2.4.1.3, the words "loss of or damage to any 

property" used in the 1983 ITC-Hulls seem not to be included the net freight loss 

(1870) LR5CP 397. 

Maurice E.V. Denny, Freight Insurance, 1st ed., 1986, at p. 87. 

Wills J. in Kidston v. Empire Insurance Co. (1867) case opined the forwarding charges may 

recoverable from the "particular charges". See discussion in paragraph 1.5.3. 

See discussion in paragraph 1.4.1,1 and paragraph 1.4.3.1. 
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to the other vessel. It therefore may result in a circumstance that the 3/4ths 

Collision Liability of hull policy could not adequately protect by reason of the hull 

valuation being insufficient for his needs. The Institute Freight Collision Clause is 

framed to meet such a contingency, and is in practice included in the 

owners' freight policy.''"® The Freight Collision Clause in the Institute Freight 

Clauses 1983 basically follows the ITC-Hulls 83, except for the following 

exceptions; 

9.2.2 no claim shall attach to this insurance: 

9.2.2.1 which attaches to any other insurance covering collision liabilities 

9.2.2.2 which is, or would be, recoverable in the terms of the Institute 3/4ths Collision 

Liability Clause if the Vessel were insured in the terms of such Institute 3/4ths 

Collision Liability Clause for a value per ton of her gross registered tonnage 

not less than the equivalent in pounds sterling, at the time of commencement 

of this insurance, of 66.67 Special Drawing Rights as defined by the 

International Monetary Fund; 

In accordance with these exceptions, the Freight Collision Clause will only 

become effective when all other policies covering collision liabilities have been 

taken into accountJ°^ The freight underwriters are only covering an excess sum, 

assuming the vessel is insured under the hull policies for a value of net less than 

her statutory limit of liability of 66.67 SDR^^° coverting into sterling at the time the 

insurance commences. 

2.4.4 Institute Clauses - War 

War risks traditionally were combined together with marine risks in the S.G. 

Form to cover the sea, men-of-war, fire, enemies, pirates, rovers, thieves, 

jettisons, letters of mart and countermarkt, surprisals, taking at sea, arrests, 

restraints, and detainments of all kings, princes, and people... In the end of 

nineteenth century, the underwriters gradually felt that they have exposed under 

the potential risks unable to face, as the modern weapons which differed greatly 

J. Kenneth Goodacre, Marine Insurance Claims, 3rd ed., 1996, at p.664. 

Supra, at p. 665. 

The words "66,67 SDR" was replaced by "calculated in accordance with Article 6.1(b) of 1976 

Limitation Convention" in Institute Freight Clauses 1995, 
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from those of the Napoleonic Wars^^^ and in 1883, the predecessor of "F.C.&S." 

clause was adopted by Lloyd's by wording that "Warranted free from all 

consequences of hostilities and warlike operations". An amended "F.C.& S." 

clause was inserted in the second set of Institute Clause for Hulls in 1889 and 

also accepted in the first set of Institute Cargo Clauses in 1912. 

Before the New MAR forms of policy to be introduced in 1982/1983, "back 

to back" method was the traditional way used to set out the risks covered by War 

Risks Policy which provided that war risks policy only cover "the risks excluded 

from the Standard Form of English Marine Policy by the F.C.& S. clause..". 

Though the "back to back" method was abandoned together with the traditional 

S.G. Form, the risks covered clause under the new Institute War Risks Clauses, 

either for hulls, freight or cargo, are almost identical with the risks excluded by 

the new marine risks clauses (see Appendix 5̂ ^̂  and Appendix 6"^). It is not 

necessary to deal with the War Exclusion Clause in marine risks policy and the 

Risks Covered Clause in war risks policy. This section will only discuss the 

general average and salvage clause, suing and labouring clause and collision 

liability clause under the present Institute War Clauses. 

2.4.4.1 Institute Clauses - War - Hull and Freight 

The Institute War and Strikes Clauses 1983 adopt "incorporation" method to 

provide coverage on general average, salvage, suing and labouring and 

collision liability. The Incorporation Clause reads: 

The Institute Clauses -Hulls 1/10/83 (including 4/4ths Collision Clause) except 

Clause 1.2, 2, 3, 4, 6, 12, 21.1.8, 22, 23, 24, 25 and 26 are deemed to be 

incorporated in this insurance in so far as they do not conflict with the provisions 

of these clauses. 

In accordance with this Clause, the Institute Time or Voyage Clauses - Hulls 

1/10/83 Clause 8 (3/4ths Collision Liability); Clause 11 (General Average and 

Salvage) and Clause 13 (Duty of Assured (Sue and Labour)) are automatically 

O'May, Marine Insurance, at p. 252. 

Appendix 5 showing the Exclusions Clauses in ITC-Hulls 1983 in comparison with the Perils 

Covered and Exclusions in Institute War and Strikes Clauses - Hulls 1983. 

Appendix 6 showing the Exclusion Clauses in Institute Cargo Clauses -1982 in comparison 

with the Risks Covered Clause and Exclusion Clauses in Institute War Clause (Cargo) 82 and 

Institute Strikes Clauses (Cargo) 82. 
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incorporated into the institute War and Strikes Clauses. 

Basically, it makes no difference in interpreting the above three clauses 

between the Institute War and Strikes Clauses and the Institute Clauses for 

Hulls, except that 1) the incurring of general average, salvage or salvage 

charges, collision liability and suing and labouring expenses shall be for purpose 

of preventing a loss by the perils insured by the Institute War and Strikes 

Clauses; 2) the war and strikes risks do not cover any liability that are 

recoverable from the hull policy with ITC-Hulls 83; and 3) the collision liability 

provided in the Institute War and Strikes Clauses is not limited 3/4ths collision 

liability but full legal liability of the assured, i.e. 4/4ths collision liability. 

2.4.4,2 Institute Clauses - War - Cargo 

Whereas the Institute War and Strikes Clauses for Hull and Freight adopt 

"incorporation" method to provide coverage on general average...etc., the 

Institute War Clauses (IWC- cargo) adopt "express coverage" method to provide 

coverage on general average, salvage and salvage charges in Clause 2 and 

Duty of Assured and Waiver clause in Clause 11 and 12. The wording of the said 

three clauses in IWC-Cargo are identical to the related clauses in the ICC 1983, 

and which may be treated as the same manner in interpreting those clauses in 

IWC and ICC. 

2.4.5 Institute Clauses - Strikes 

The F.C.& S. clause, first introduced in the second set of ITC-Hulls in 1889, was 

amended in 1893 ITC-Hulls to exclude "all consequences of riots, civil 

commotions", but these wording were removed from ITC-Hulls in 1898 and not 

appeared again until the market introduced the whole new ITC-Hulls version in 

1983 by a clause entitled "Strikes Exclusion". For cargo insurance, "Strikes, 

Riots and Civil Commotions Clause" was one of the seven original clauses in the 

first set of Institute Cargo Clause 1912. 

For hull and freight insurance, war risks and strikes risks are combined in 

one, named Institute War and Strikes Clauses. For cargo insurance, war risk 

and strikes risks are separated into two individual clauses. The content of the 

risks covered clause under the Institute War and Strikes Clauses for hull and or 

for freight are identical with the Strikes Exclusion in the Institute Clauses for hull 

or for freight. In other words, the Institute War and Strikes Clauses basically 

provide the "back to back" war and strikes risks protection which the Institute 
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Clauses for hull and freight are exclusive. The situation is different in the Institute 

Strikes Clauses (ISC) for cargo. The ISC does not provide "back to back" risks 

covered which excluded by the ICC. 

2.4.5.1 Institute Clauses - Strikes - Hull and Freight 

See also discussion in paragraph 2.4.4.1. 

2.4.5.2 Institute Clauses - Strikes - Cargo 

See also discussion in paragraph 2.4.4.2. 

2.5 Protection and Indemnity Insurance 

P&l insurance as a mutual insurance stands its special status in applying to the 

1906 Marine Insurance Act (section 85). Normally, the word "protecting" or 

"protection" represents the liabilities those which may be incurred by a 

shipowner in respect of the ship itself. Its officers and crew, and any passengers 

which it may carry. And the word "indemnity" represents the liabilities those 

losses, expenses and damage for which a shipowner may become legally liable 

in consequence of carrying cargo by 

The flexibility of the rules covered is one essential element of P&l Clubs, 

not only by inserting the "omnibus rule" as a catch all provision, but also they 

change the rules almost year after year to meet the constantly changing 

shipping scene and new legislation brought in by governments worldwide which 

affect the operation of shipping."® Different construction of the rules covered 

existing among Clubs, but the basis of coverage offered by the Clubs who are 

also the member of the International Group of P&l Clubs are in conformity. 

H.G. Lay, A Text Book of the History of Marine Insurance, 1925, at p.133; Peter Young 

"l\/Iutuality" The Story of The UK P&l Club. 1995, at p. 10. 

Christoff Luddeke, Marine Claims, 2nd ed. 1996, at p.3. 
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2.5.1 The nature of P&l Insurance and its relationship wi th 
Hull Insurance 

P&l clubs originated from the 1/4ths Running Down liability uninsured by hull 

insurance. It was naturally that the follow-on P&l insurance excluded their cover 

on the liability, costs or expenses which their shipowner member may recover 

from their own hull policy. 

The present P&l Clubs' Rules almost contain an exclusion clause that "the 

club expresses not to indemnify the owner of entered ship against any liabilities, 

costs or expenses against which that the owner would have been insured if at 

the time of the incident giving rise to those liabilities, costs or expenses the ship 

had been fully insured for its proper value under Hull policies on the terms 

equivalent to those of the Lloyd's Marine Policy MAR form 1/1/82 with the 

Institute Time Clauses Hull 1/10/83 (or 1/11/95) attached. 

The choice of the standard hull policies are Institute Time Clauses Hulls 

1/10/83 or 1/11/95 or any other policies on terms equivalent to ITC 83/95. The 

said ITC 83/95 are full terms of ITC -Hulls, but not restricted or limited terms of 

Institute Time Clauses for hulls. 

P&l insurance is a liability but not property insurance. Physical loss or 

damage to the entered ship, the equipment thereon and their sequent costs or 

charges, for example the repairs cost, loss of freight or hire, salvage on said 

property...etc., basically are all excluded from P&l coverage, provided and 

however that it contains a few kind of costs or expenses expressly covered by 

the club. They are life salvage, unrecoverable general average contribution, 

ship's proportion of general average, special compensation^^\ sue and labour 

and legal costs and expenses incurred by direction of the Club."® 

2.5.2 Coll ision with Other Ships 

p&l Clubs cover the collision liability unrecoverable under the standard hull 

policy. They are: 

a. 1/4th of collision liability; 

b. removal or disposal of obstructions, wrecks, cargoes or any other thing 

For example, Rule 5 section D of UK P&l Club Rules. 

P&l Cover on special compensation will be discussed in the fourth chapter. 

118 Rule 5 section G of UK P&l Club Rules. 
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whatsoever; 

c. any real or personal property or any thing whatsoever except other ships or 

property on other ships; 

d. the cargo or other property on the entered ship, or general average contributions, 

special charges or salvage paid by the owners of that cargo or property; 

e. loss of life, personal injury, illness, repatriation or substitute expenses; 

f. an escape or discharge (other than from the entered ship), of oil or any other 

substance, or threat thereof 

P&l Clubs also cover the owner's liabilities arising out of the collision which 

exceeds the sum recoverable under the Hull Policy of the entered ship solely by 

reason of the fact that the sum of the liabilities arising out of the collision 

exceeds the valuation of the ship in that policy.''̂ ® The valuation of the ship is the 

proper value which is the value, after periodic review, at levels approximating to 

the market value of the ship without commitment. 

2.5.3 Life Salvage 

In Bosworth No.3 (1962), Mr. McNair J. held that 

life salvage was not a form of common-law maritime salvage, but a species of 

salvage created by Act of Parliament; the award (to the trawler named 

Wolverhampton Wanderers) against ship, cargo and freight for services rendered 

to ship, cargo and freight, enhanced by services rendered for saving life, it was 

recoverable under Lloyd's policy and not from P&l Club; but the sum paid to 

another salving vessel (named Finnmerchant) was solely life salvage and would 

have been recoverable from the P&l Club.̂ ^° 

The Clubs invariably cover life salvage but only to the extent that such life 

salvage payment are not recoverable under the hull policies of the entered ship 

or from cargo owners or underwriters. What is the real meaning of the words 

"payment are not recoverable under the hull policies..."? Hill says "recovery 

under this rule by an owner member would be in circumstances where only life 

had been saved " .Howeve r , if there was only life had been saved, no payment 

should be incurred and the rule seems no longer to be applied. On the other 

Rule 2 section 10 (C) of UK P&l Club Rules. 

The Bosworth No. 3 (1962) Lloyd's List Law Report 483. 

Christopher Hill, Introduction to P&l, 2nd ed., 1996, at p.83. 
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hand, if the salvage award was enhanced against the ship, cargo and freight 

salved, the property salved (and or their unden/i/riters) should share the 

enhanced salvage award subject to their individual salved value. To what 

circumstance the Clubs' rule will be applied? The circumstance incurred in The 

Bosworth No.3 is so much unusual which involved in a complex salvage 

operation and the vessel Finnmerchant vias awarded solely for salving the life. 

Subject to the Exclusion Rule of the sums insurable under Hull Policies as 

above mentioned, the shipowner member would have been insured for its 

proper value for full terms of ITC 83 or 95, which this Exclusion Rule is also 

applied to the life salvage. Namely that, the Club only reimburses the life 

salvage payment which is not recoverable from the presumed ITC 83 or 95. A 

further question is that does all life salvage payment not recoverable from ITC 

83 or 95 are reimbursable from P&l Club? The situations which life salvage is 

not recoverable from hull insurance may include; 1) the salvage service 

rendered was not for the risk covered by the hull policy; 2) the assured breached 

the warranty either expressly or impliedly; 3) it existed a statutory excluded loss, 

for example it was attributable to the willful misconduct of the assured in section 

55(2) of Marine Insurance Act; 4) the salvage service rendered was for a risk 

expressly excluded by the hull policy, for example the war risk; and 5) not 

recoverable merely because of under-insurance or deductible or franchise. 

General speaking, unless the Directors of the Club othenwise decide in 

accordance with the omnibus rule, only situation 1 may be reimbursed by the 

Club. 

2.5.4 Unrecoverable General Average Contribution 

The Club covers the proportion of general average, special charges or salvage 

which her shipowner member may be entitled to claim from cargo or from some 

other party to the marine adventure and which is not legally recoverable solely 

by reason of a breach of the contract of carriage. 

The general rule is, if the general average act arose from a breach of the 

contract of carriage by the shipowner e.g. unseaworthiness caused by the 

shipowner's failure to exercise due diligence before and at the commencement 

of the voyage (Article 3.1 of Hague or Hague-Visby Rules), the shipowner will 

not be entitled to a contribution from the other parties. 

The words "special charges" represent the expenses incurred on behalf of 

Rule 2 Section 19 of UK P&l Club Rules. 
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the cargo owner for the safety and preservation of the cargo, which not 

admissible in general average because the safety of the ship itself is not at risk 

and thus there is no common per i l / " Under this rule, the prerequisite for 

claiming the said special charges is that it should be actually existed a general 

average and or salvage matter. Any special charges incurred on cargos outside 

the common understanding on general average and salvage is a problem under 

the Rule for Cargo Cover. 

A simple word "salvage" is used in this rule. It represents the salvage of any 

kinds. The occurrence of a salvage case always follows general average and 

then to be treated as general average. However, not all salvage cases rendered 

are for common safety and to be treated as general average in accordance with 

the York-Antwerp Rules. 

Some limitation and exceptions which related to Cargo Cover are also apply 

to this Rule, e.g. standard term of carriage (The Hague Visby Rules) in applied, 

the diviation proviso and or the general average shall be adjusted according to 

the York-Antwerp Rules. 

2.5.5 Ship's Proportion of General Average 

The Club covers the entered ship's proportion of general average, special 

charges or salvage not recoverable under the Hull Policies by reason of the 

value of the ship being assessed for contribution to general average or salvage 

at a sound value in excess of the insured under the Hull Policies. 

This rule always contains a proviso that the cover shall be limited to the 

amount of the ship's proportion which not have been recoverable under Hull 

Policies of the ship had been insured at the proper value. The said "proper 

value" is the value, after periodic review, at levels approximating to the market 

value of the ship without commitment. 

The words "special charges", same as the special charges discussed in 

paragraph 2.5.3, represent the expenses incurred on behalf of the shipowner for 

the safety and preservation of the ship, which not admissible in general average 

because the safety of the cargo or other property themselves are not at risk and 

thus there is no common peril. The question is that there are no corresponding 

words of "special charges" being used in the Institute Time Clauses even in the 

Marine Insurance Act 1906. However, whether the said "special charges" fall on 

The Standard P&l Club, A Guide to P&l Cover, 2nd ed. 1997, at p. 180. 

Rule 2 section 20 of the UK P&l Club. 
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the items of "particular charges" or "suing and labouring expenses" as discussed 

is not related, since the Club has expressly agreed to cover such "special 

charges" incurred in general average and or salvage events not recoverable 

under Hull Policies. 

2.5.6 Sue and Labour and Legal Costs 

Likes as marine hull and cargo insurance, the shipowner member is also 

imposed the duty to sue and labour, and on the other hand, the Club agrees to 

reimburse the related expenses incurred. 

The duty clause states "upon the occurrence of any casualty, event or 

matter liable to give rise to a claim by the shipowner member upon the Club, it 

shall be the duty of the shipowner member and his agents to take and to 

continue to take all such steps as may be reasonable for the purpose of averting 

or minimizing any expense or liability in respect whereof he may be insured by 

the Club."^^® The persons who owe the duty to sue and labour under the P&l 

Club rules are the shipowner member and his agent. The word "servants" 

contained in the ITC - Hulls, is not appeared in the Club's rule. On the other 

hand, a susceptible word "continue" is also adopted in the Club's rule. Both of 

them may be considered as a special character of P&l insurance that the liability 

covered are always "long-trail" and the liability incurred in most circumstance are 

due to the neglect of shipowner's servants (master and or crew member). 

ICC and ITC - Hulls do not mention the effect if the assured, his servants or 

agents breached the duty to sue and labour. The principle adopted in the Gold 

Sky and The Vasso cases is the insurer would be able to set off or counterclaim 

against the liability of the insurer under the policy.'"^® The UK Club Rules state 

that "in the event that the shipowner commits any breach of this obligation, the 

Directions of the Club may in their discretion reject any claim by the shipowner 

against the Club arising out of the casualty, event or matter, or reduce the sum 

payable by the Club in respect thereof by such amount as they may 

d e t e r m i n e " . I n accordance with this Rule, the Club may reduce even reject any 

claim with causal connection with the casualty which the shipowner breach his 

duty, but not merely to reduce or reject the claim which directly result from the 

breach of such duty. The effect of breaching the duty in the UK Club Rule is 

Rule 5 section M of UK P&l Club. 

See paragraph 1.4.2.3 in the first chapter. 

127 Rule 5 section M of UK P&l Club.. 
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different from the words "condition precedent" mentioned in the Hazeiwood 

Book/^^lt is dangerous to use the words "condition precedent" in marine 

insurance, which represent the insurer is discharged from any liability, not only 

for the liability in relating to the casualty or duty, from the date of the breach of 

said "condition precedent".''^® 

As to the indemnity clause, the Club covers "extraordinary costs and 

expenses reasonably incurred on or after the occurrence of any casualty, event 

or matter liable to give rise to a claim upon the Club and incurred solely for the 

purpose of avoiding or minimizing any liability or expenditure against which the 

shipowner is wholly or by reason of a deductible, partly insured by the Club, but 

only to the extent that those costs and expenses have been incurred with the 

agreement of the Manager of the Club or the extent that the Directors of the 

Club in their discretion decide that the shipowner should recover from the 

Club.""° Unlike ICC 82 and ITC - Hulls 83/95, the Club Rules do not exist any 

wording connect with the duty clause and indemnity clause for suing and 

labouring. The situation is very similar with section 78(4) and 78(1) of the 1906 

Marine Insurance Act (see discussion in paragraph 1.4.3 of the first chapter). 

The said indemnity rule contains a proviso which is different from the 1906 

M.I.A., ICC and ITC- Hulls. The recoverable sue and labour expenses in P&l 

insurance shall be the expenses incurred with the advanced agreement of the 

Managers. As discussed in the first chapter, this indemnity clause on suing and 

labouring may be modified, limited even excepted by contractual parties. 

The Club also covers the legal costs and expenses relating to any liability 

or expenditure which the shipowner is wholly or partly insured by the Club. This 

coverage is similar to the legal costs incurred in contesting liability covered in the 

ITC 3/4ths Collision Liability Clause, it is the same that both of them are only 

recoverable while the costs or expenses have been incurred with the previous 

agreement/consent of the insurer or the Managers of the Club. 

Section 78(1) of the 1906 Marine Insurance Act declares the 

supplementary nature in claiming the suing and labouring expenses. On the 

other hand, the limitation of the Club's liability is always subject to the "legal 

liability" of the shipowner which may be determined and fixed by law. Bearing in 

mind that, the suing and labouring expenses incurred are not included in the 

said "legal liability". Before the 1995/1996 P&l policy year, the Clubs normally 

offered unlimited cover, except for oil pollution. To discuss whether suing and 

Stevens J. Hazeiwood, P&l Clubs Law and Practice, 2nd ed. 1994, at p. 309. 

The Good Luc/c (1992) 1 AC 233. 

130 Rule 2 section 25 of UK P&l Club. 
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labouring expenses may be recoverable in addition to the "legal liability" or not is 

unrealistic under the said unlimited cover. In 1995, the Clubs Member of the 

International Group of P&l Clubs agreed to adopt $20bn limit"^ on the overspill 

claims (or catastrophe claim) and effected in 1996/1997 policy year. It 

represents the century-old system of unlimited P&l cover have brought into an 

end. Under the new limitation role, any reference to a claim incurred by the Club 

or by any other party to the Pooling Agreement shall be deemed to include the 

costs and expenses associated therewith."^ In accordance with this rule, suing 

and labouring expenses incurred shall be included in the claim covered to 

calculate the maximum single amount of overspill claim. In other words, the 

recovery of suing and labouring expenses in P&l insurance can not be in 

addition to its original claim. 

2.5.7 Expenses Incurred by Direction of the Club 

In addition to suing and labouring expenses and legal costs, the Club also cover 

the expenses, costs and loss incurred by reason of a special direction of the 

Directors (or Board or Committee) of the Club. This type of claim does not often 

come before the Board. Sometimes the Board has instructed the Managers and 

the Owner member not to put up security for a particular demand because the 

demand was considered outrageous. In return the Board has agreed to 

reimburse the Owner for running costs 

It is interest to note that the expenses reimbursable in this rule is which the 

expenses are incurred by the direction of the Director (or Board or Committee), 

but not the Managers of the Club. The related rule in most Clubs Rules always 

provide that the Manager of the Club shall be with extensive discretionary power 

in relation to claims-handling.^^ For example. Rule 37 of the UK P&l Club states 

that the Manager shall have the right include to 1) control or direct the conduct of 

any claim or legal or other proceedings relating to any liability, loss or damage 

insured; and 2) to require the Owner to settle, compromise or otherwise dispose 

of such claim or proceeding in such manner and upon such terms as the 

Manager see fit. It further states that if the Owner does settle, compromise or 

dispose of a claim or of proceedings after being required to do so by the 

The limit is down to $4.25bn in 1998/1999 policy year. 

Rule 22, section 1. B of UK P&l Club Rules 1996/1997. 

The Standard P&l Club, Gu/de fo P&/ Cover, 2nd ed., 1997, at p. 198. 

Steven J. Hazelwood, P&l Clubs Law and Practice, 2nd ed. 1994, at p. 239. 

167 



Managers, any eventual recovery by the Owner from the Club in respect of such 

claim or proceeding shall be limited to the amount he would have recovered if he 

had acted as required by the Managers.''^® However, there are no express 

coverage that the Club will reimburse the costs, expenses and loss incurred by 

the Owner by reason of the Owner followed the instruction of the Manager of the 

Club. 

2.6 Summary on the Practical Application of Various 
Salvage which differ from the M.I.A. 1906 

The 1906 Marine Insurance Act gives a less compulsory application on the 

contract of insurance agreed by the contracting parties. In some aspects, the 

Institutes Clauses and the York-Antwerp Rules (If apply) change the original 

deploy in the 1906 Marine Insurance Act regarding to the general average, 

salvage and suing and labouring expenses. 

2.6.1 Institute Clauses - Hulls 

In comparison with Diagram 6 (which shows the statutory application of various 

salvages in the Marine Insurance Act 1906), the Diagram 7 in the following page 

showing there are four points in the Institute Clauses- Hulls 1983 (the York-

Antwerp Rules 1974 or 1990 or 1994 is also applied) which differ from the 1906 

Marine Insurance Act. 

The first two differences are, according to ITC-Hulls 1983 clause 11.2 

which if the York-Antwerp Rules are also applied, pure salvage and no cure no 

pay basis contractual salvage are treated as general average but not salvage 

charges. 

As to the third difference, according to clause 13.4, services rendered under 

quantum meruit contract basis if success but the expenses incurred exceed the 

value of such property saved, it is particular charges in the nature of salvage 

under section 65(2) of the 1906 Marine Insurance Act, but recoverable under the 

suing and labouring clause to the amount of the expenses in excess of such 

salved value under the ITC-Hulls. 

To the circumstance that the expenses have been reasonably incurred in 

saving or attempting to save the vessel and other property and there are no 

' Rule 37.B of UK P&l Club Rules. 
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proceeds or the expenses exceed the proceeds (i.e. for common safety), there 

is no claim under the 1906 Marine insurance Act, neither particular charges as it 

was for common safety, nor general average or salvage charges as it was not 

success and or did not incur any expenses if services rendered under pure 

salvage or no cure no pay basis. However, according to clause 11.5 of the ITC -

Hulls 1983, the hull underwriters will agree to pay ship's proportion to that 

expenses incurred. This is the fourth difference differs from the 1906 Marine 

insurance Act. 

2.6.2 Institute Clauses - War and Strikes- Hulls 

The practical application of the Institute Clauses - War for Hulls or Freight, which 

differ from the 1906 Marine Insurance Act, are identical with the ITC-Hulls 1983. 

(see also discussion in paragraph 2.6,1 and Diagram 7) 

2.6.3 Institute Clauses - Cargo 

The third and fourth differences in the ITC-Hulls 1983 are the hull underwriters 

specially agree to pay by suing and labouring expenses. These special 

reimbursement in the Hull policies would not apply to cargo policy as short of 

such special engagement contained in the cargo policy. In other words, only 

pure salvage and no cure no pay salvage for common safety, which is 

recoverable by the item "salvage charges" under the 1906 Marine Insurance Act, 

is now recoverable by term "general average" if the York-Antwerp Rules 1974 is 

applied. Diagram 8 showing the practical application of various salvages on the 

I C C . 1982. 

2.6.4 Institute Clauses - Freight 

The circumstance on freight policy is similar to the cargo policy, except for no 

suing and labouring clause is contained in the freight policy. 
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Diagram 7. 

Practical Application of Various Salvages in I.T.C.-Hulls 1983 
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Diagram 8. 

Practical Application of Various Salvages in I.C.C. 1982 
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Chapter 3 

The Changes of Substantive Law of Salvage in the 
International Convention on Salvage, 1989 

The law of salvage which may affect marine insurance may come from four 

aspects: the Brussels Convention on Salvage and Assistance 1910, the 

changes of English law of salvage either case law or by statute after the 

enactment of the Marine Insurance Act 1906, the adoption of various salvage 

contract(s) world-wide practicably used acceptable by the insurance parties, and 

finally the London International Convention on Salvage, 1989. 

The 1910 Salvage and Assistance Convention was the first international 

attempt to uniformize the law of salvage. The 1910 Convention left a number of 

important topics assumed and unmentioned and in many but not all respects of 

the 1910 Convention reflected the existing English law of salvage/ Hundreds of 

salvage cases were submitted in courts in this century, some of them affirmed 

the salvage law existed before the enactment of the Marine Insurance Act 1906, 

but not all. Since then the first formal set of the Lloyd's Standard Salvage 

Agreement (LOF) was introduced in 1908, the tenth version of LOF has 

approved by Lloyd's Council in 1995^. By 12 years discussions in C.M.I, and 

I.M.O. after the "Amoco Cadiz" disaster 1978, the new International Convention 

on Salvage was enacted in 1989 and came into force at 14 July 19961 These 

convention, statutes, cases, contract forms and their changes either on the 

substantive or procedure law of salvage and whatsoever insignificant or 

extremely important, are directly or indirectly affecting the parties related to the 

1 Geoffrey Brice, Maritime Law of Salvage, 2nd ed., 1993/1995 at para 1-47. The United 

Kingdom enacted only part of 1910 Brussels Salvage Convention in the Maritime Convention Act 

1911. 

^ See Appendix 8 -Lloyd's Standard Form of Salvage Agreement (1908-1995) Chronology. 

^ See Appendix 7 -1910 Convention, its 1967 Protocol and 1989 Convention and its Drafts in 

Comparison. 
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of use of the sea. There were uncountable works on this subject being done'', it 

is unnecessary here to duplicate the same work in discussing all issues in detail 

on those convention, statutes, cases and LOFs. This chapter is trying to, follow 

the structure as shows in Diagram 9 in next page, discuss the principle, changes 

and disputes revealed in the 1989 Salvage Convention. 

At least 200 works of articles, reports, books, seminar or conference materials are collected on 

this subject for purpose of this research. See Bibliography sub-section on Salvage. 
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Diagram 9. 
The Structure of 1989 Salvage Convention chapter I - IV 
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3.1 The Subjects 

Broadly speaking, a salvable subject may embrace anything, including liability, 

or persons in anywhere which or who got any kind of benefits directly or 

indirectly from a salvage service. However, the salvage remuneration is only 

recoverable if that which has been salved is recognised in law as a proper 

subject of salvage.® 

The subjects expressed in Article 1(a) of the 1989 Salvage Convention are 

generally restricted to "a vessel or any other property in danger in navigable 

water or in any other waters whatsoever", with some kind of property, for 

example platforms and drilling units, particularly excepted. Life salvage and the 

salvage operation preventing damage to the environment are not the express 

salvage subject under the 1989 Salvage Convention. However, life salvage and 

environmental salvage stand their own special provision in recovering the 

salvage remuneration and or special compensation. 

The salvage law in this country as we know it today was largely developed 

in the nineteenth century and that many, if not all, of the important principle date 

from cases of that period®, specially the cases judged by Dr. Lushington^ On the 

other hand, the Merchant Shipping Act (M.S.A.)1854 also declared the statutory 

principle of salvage law. Section 458 of 1854 M.S.A. stated that: 

In the following cases, thenever any ship or boat is stranded or otherwise in 

distress on the shore of any sea or tidal water situate within the limits of the United 

Kingdom, and services are rendered by any person -

(1) In assisting such ship or boat; 

(2) In saving the lives of the persons belonging to such ship or boat; 

(3) In saving the cargo or apparel of such ship or boat, or any portion thereof, 

and whenever any wreck is saved by any person other than a receiver 

within the United Kingdom, 

There shall be payable by the owners of such ship or boat, cargo, apparel, or 

wreck, to the person by whom such services, or any of them, are rendered, or by 

® Brice, ibid., at para. 3-01. 

® Gerald Darling and Christopher Smith, LOF90 and The New Salvage Convention, 1991, at p.24. 

^ Waddams, Dr. Lushington's Contribution to the Law of Maritime Salvage (1838-1867), (1989) 

LIVICLQ 59. 
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whom such wreck is saved, a reasonable amount of salvage, together with all 

expenses properly incurred by him in the performance of such services or the 

saving of such wreck, the amount of such salvage and expenses (which expenses 

are hereinafter included under the term salvage) to be determined, in case of 

dispute, in manner hereinafter mentioned. 

3.1.1 Subject - "Vessel" and "Property" 

One of the relevant changes to the revision of the rules on traditional salvage 

considered by the C.M.I. Committee before 1981 Draft was the "widening of the 

notion of (salved) vessel".® The 1981 C.M.I, initial Draft Article 1-1.2, specially 

defined the word "vessel" to include "any vessel which is stranded, left by its 

crew or sunk". On the other hand, Article 1-2.2 (d) expressed the Convention 

does not apply to the "removal of wrecks". In the l.M.O. 55^ session in 1985, 

some delegations opposed to include the sunken vessels on the ground that in 

some jurisdictions sunken vessel are always considered to be wrecks, the 

removal of which is governed by other rules than salvage rules.® The above 

wording in the 1981 Draft Article 1-2.2 were then removed from the definition of 

"vessel" in the 1987 Draft. Furthermore, the whole Article 1-2.2 (including sub-

paragraph d. - the "removal of wrecks") was also deleted in the 1987 Draft in 

order to avoid the issues of the conflict of laws. In other words, under the 

present texts of the 1989 Salvage Convention, it is not clear that whether the 

1989 Salvage Convention applies to "sunk vessel" or "wreck". Same problem 

may exist in this country, specially that while the section 546 (salvage of cargo 

or wreck) of the Merchant Shipping Act 1894 ceased to have effect after the 

M.S.A. 1994. Prof. Gaskell opines "it is submitted that the natural meaning of the 

English wording, and the understanding of the 1989 Diplomatic Conference, was 

that sunken property could be salved. 

The 1989 Salvage Convention Article 1(c) defines "property" means "any 

property not permanently and intentionally attached to the shoreline and 

® C.M.I. New Letter, Dec. 1981, at p. 3. 

® C.M.I. New Letter, Winter, 1985, at p. 1. 

Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current Law Statutes 

1994 vol. 2, at p. 28-31. 
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includes freight at risk". The words "not permanently and intentionally attached 

to the shoreline" were not added until the 1987 Draft. It was discussed in the 

I.M.O. 55^ session that whether drilling platforms while working should be 

considered vessel or other property as it is relevant, because the draft contains 

a number of rules which are only applicable with respect to owners of vessels, 

not of other property, e.g. the important rules concerning the shipowners' duties 

to arrange salvage and to pay special compensation." The earlier Drafts gave a 

more detailed expression on the word "freight". For example, the 1981 initial 

Draft Article 1-1.3 provided ".... including freight for the carriage of the cargo, 

whether such freight be at the risk of the owner of the goods, the shipowner or 

the charterer." The 1989 Diplomatic Conference accepted the U. K. delegate 

proposal to amend this sub-paragraph to read "and includes freight at risk". In 

that proposal, U.K. delegate commented that: 

For salvage purpose the value of cargo is assessed at its sound arrived value. 

The only freight which could constitute an additional salved value would be freight 

which the shipowner would earn on arrival of the cargo at the port of destination 

and which he could have lost had the cargo not been salved." 

The following table provides the English salvage law relating to the subjects of 

salvage between the 1994 M.S.A. and the 1989 Salvage Convention. 

English law before 1994 M.S.A 1989 Convention 

Geographical 
Extent 

• on the shore of any sea or tidal water 
(Merchant Shipping Act 1854, s. 458) 

»•» affirmed by House of Lords in The 
Goring 1988 case^^ 

* IVI.S.A. 1994 Schedule I Part II s. 2 (1) 
provides " the provisions of the 
Convention do not apply -
(a) to a salvage operation which takes 

place in inland waters of the United 
Kingdom and in which all the vessel 
involved are if inland navigation; and 

to a salvage operation which takes place 
in inland waters of the United Kingdom 

• in navigable waters or in any 
other waters whatsoever 
(Article 1.a) 

c= unless the State reserve the 
right to apply (Article 30.1) 

C.M.I. New Letter, Winter, 1985, at p. 1. 

LEG/CONF.7/14. 

The Goring (1988) 1 Lloyd's Rep, 397. 
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and in which no vessel is involved. 

N 

C 

L 

U 

S 

I 

V 

E 

Vessel 

Generally include ; 

• "ship" : every description of vessel 
used in navigation not propelled by oars. 
(M.S.A. 1854, S.2); 
• including any structure, whether 
completed or in the course of completion, 
launched and intended for use in 
navigation of the ship or part of the 
ship.[1958 M.S.A. (Liability of Shipowner 
and Other) Act] 
• "boat' : means any vessel of small 
size intended and adapted for the 
conveyance of persons of goods upon 
the water.'"'' 
• Not limit to "sea-going vesser' 
(J,Blackburn in Ex parte Ferguson''^) 
• "Apparel of the ship" : any property 
associated with a ship, includes hull, 
machinery, navigational equipment, 
tackle, furnishing, life boats and the like. 
(Brice at para. 3-17) 

Particularly include: 

• "Hopper barge" used for dredging and 
had no masts or sails and which was not 
navigable without external assistant, was 
a ship (The Maĉ ®) 
• "Dumb barge" propelled by oars and 
plying on the river Thames for purpose of 
carrying goods (Gapp v. Boncf) 
• "Wherry" (Kennedy, at p. 51) 
• "Pontoon" part of a dismantled floating 
crane.''® 
• "Dreadnought' used as a hospital 
preserved afloat.''® 

means 

any 

ship or 

craft, or 

any structure 

capable of navigation 

(Article 1.b) 

Particularly not include: 

^''William Kennedy, The Law of Civil Salvage, 1st ed., 1891, at p.51. 

Not reported, cited in The Mac (1882) 7 P. D. 126. 

The Mac (1882) 7 P.O. 126. 

Gapp y. Bond (1887) 19 Q.B.D. 200. 

Marine Craft Constructors Ltd. v. Erland Blomquist (Engineers) Ltd. (1955) 1 Lloyd's Rep. 514. 

The Gas F/oaf m/ffon (No.2) (1898) P. 42. 
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• "Thames wherry" {Gapp v. Bond) 
a "RaA" (Gapp v. 
• "Gas float 
• "Jet skf ^ 
• "Floating landing stage"^^ 
• "Ship used for coal hulk'^'^ 
• "Racing skill and a racing eight 
used in navigation but propelled by 
oars.̂ ® 

Hovercraft 
• Salvage services to hovercraft are 
treated as if they were salvage services 
to a ship [Hovercraft (Application of 
Enactments) Order 1972, s. 8]. 

Article 1.b 

Cargo 

Includes: 
• all merchandise on board the salved 
ship, to whom it may belong.̂ ® 
• Luggage and valuables not in daily use 
and are in the custody of the ship 

Not include: 
• Personal effects of the master or the 
crew; 
• Personal effects and wearing apparel 
of passengers for daily use.̂ ^ 

"Property" as defined in Article 
1(c) may include "personal 
effects" 

Freight 
at 

risk 

• Freight at risk if it has been earned 
through the salvage, is a subject of 
salvage. 
• Freight consist of passage-money.^^ 
• Freight may consist of charter freight 
but shall subject to 1) the contractual 
terms; 2) really at risk while salvage; and 
3) no contribution if the freight was 
calculated into the value of other property 
salved. 

Property" as defined in Article 
1(c) may include "passage 
money" as well as "charter 
freight" 

• Include Jetsam, flotsam, lagan, and 
derelict, in or on the shores of the sea or 

The circumstance in the 
Convention is unclear. Prof. 

Also in The Raft of Timber (1844) 2 W. Rob. 251. 

The Gas F/oaf (No. 2) (1896) P. 42. C.A. 

^ Steedman v. Scholfield and Firth (1992) 2 Lloyd's Rep. 163. 

The Cra/gW/ (1910) P. 207, C.A. 

European and Australian Royal Mail Co. v. P. O. Steam Navigation Co. (1866) 14 L. P. 704. 

Edwards v. Quickenden & Forester {^939) P. 261. 

^ Kennedy, ibid., at p.52. 

The yW//em /// (1871) L.R. 3 A.& E. 487. 
28 The Med/na (1877) 2 P. D. 5. 
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Wreck 
(Sunken 

vessels and 
cargoes) 

any tidal water (M.S.A. 1854, s. 2) and it 
appears to be used in relation to salvage, 
to signify generally, besides derelict, 
have previously formed any part or 
fragment of a ship or of a boat or cargo, 
whether aground or afloat. 
• "Flotsam" is the goods float on the sea 
where a ship is sunk. 
• "Jetsam" is the goods cast into the sea 
where the ship is in danger of being 
sunk. 
• "Lagan" is the goods cast into the sea 
but marked by the mariners intents to 
have them again. 
• "Derelict' is a thing which is 
abandoned and deserted at sea by those 
who were in charge of it without hope on 
their part of recovering it and without 
intention of returning to 

Gaskell suggests the wreck 
may be a salvage subject 
under the Convention. 

Aircraft and 
their apparel 

and cargo 

any claim in the nature of salvage 
(including any claim arising by virtue of 
the application, by or under section 51 of 
the Civil Aviation Act 1949, of the law 
relating to salvage to aircraft and their 
apparel and cargo. (S.C.A. 1981, s.20.2 

Aircraft may be not sufficient to 
the definition of "vessel" but 
may be the "property" as 
defined in Article 1(c). 

Equipment of 
fish vessels 

Fisheries Act 1968 section 17. The "property" as defined in 
Article 1 (c). 

Royal fish The captors are entitled to payment in 
the nature of salvage. 

The "property" as defined in 
Article 1(c). 

Property 
pirated 

Property (a) in the possession of and (b) 
belonging to pirates is a droit.^° 

The "property" as defined in 
Article 1(c). 

X 
C 
L 
U 
S 
I 
V 
E 

Platforms and 
drilling units 

The circumstance was not clear, but 
platforms and drilling units seem not to 
be sufficed the definition of "vessel" and 
"ship" under M.S.A. 1894 section 742 
which request "used in navigation". 

The Convention shall not apply 
to the fixed or floating 
platforms or to mobil offshore 
drilling units when such 
platforms or units are on 
location engaged in the 
exploration, exploitation or 
production of sea-bed mineral 
resources. (Article 3) 

Cossman u. l4/esf (1887) 12 App. Cas. 160. 

Brice, ibid., at para.3-65. 
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stated-owned 
property 

• Salvage of ship and stores belonging 
to a sovereign state may be exempted for 
claiming salvage^'' (see also the State 
Immunity Act 1978). 
• Nothing in this Act (Crown 
Proceedings Act 1947) shall authorise 
proceedings in rem in respect of the 
arrest of any Crown ships or of any cargo 
or other property belonging to the Crown. 
(C.P.A. 1947, s. 29) 
• Same exemption also apply to all 
property of sovereign state on board a 
private ship. ^ 
• A vessel hired by the government as a 
transport seems doubtful. 

Unless the State owner 
consents, no provision of this 
Convention shall be used as a 
basis for the seizure, arrest or 
detention by any legal process 
of, nor for any proceedings in 
rem against, non-commercial 
cargoes owned by a State and 
entitled, at the time of the 
salvage operations, to 
sovereign immunity under 
generally recognized 
principles of international law. 
(Article 25) 

Property on 
the Stated-

owned vessel 

• Private goods on board the warship for 
public purposes may to share the 
immunity from arrest enjoyed by the ship 
itself.^ 

Subject to the sovereign 
immunity under generally 
recognized principles of 
international law. (Article 4) 

Humanitarian 
cargoes 

No mention Not apply, if the State has 
agreed to pay for salvage 
services rendered in respect of 
such cargoes. (Article 26) 

Historic wreck • Owner of any wreck in the possession 
of the Receiver to claim the same (upon 
paying salvage, fees and expenses) 
(IVI.S.A. 1894, s. 521). 
• Her Majesty is entitled to all unclaimed 
wreck found in any part of Her Majesty 
Dominions. 

Subject to the national 
regulation. 
(Article 30 - Reservations) 

3.1.2 Subject-"Life" 

"Lives of the persons" belongs to the ship or boat in salving is an express subject 

of salvage under section 458 of the 1854 M.S.A. and section 544 of the 1894 

M.S.A. In Nourse v. Liverpool Sailing Ship Owners IVIutuai P&l Association 

(1896), Lord Esher commented that "although it is called salvage (life salvage). 

The Constitution (1879) 4 P. D. 39; The Parlement Beige (1880) 5 P. D. 197, 

Kennedy, ibid., at p.62. 

33 The ConsWukon (1879) 4 P. D. 39. 
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the reward given by the statute is not like ordinary salvage. It is a new head of 

salvage altogether".^'* Again, in the Bosworth No.3 (1962), J. McNair also 

observed that "life salvage is not a form of common law maritime salvage..it is a 

species of salvage created by Act of Parliament."^^ Life salvage, by the statute, 

has standed its special status on the English law of salvage on the award which 

the life salvor may obtain from the owner of property saved and or from public 

fund. The essential ingredients of the ordinary salvage, i.e. danger, 

voluntariness and success, do still apply to the life salvage. 

Even though Article 16 of the 1989 Salvage Convention gives life salvor a 

right to fair share the payment and Article 10 also imposes master of the vessel 

a duty to render assistance to any person in danger, "life" is still not an express 

subject of the defined "salvage operation" in Article 1(a) of the 1989 Salvage 

Convention. On the other hand, Article 16 provides nothing except for the rights 

of life salvor to fair share the payment. In other words, the whole 1989 Salvage 

Convention, except for Article 10.1 and Article 16, are not directly applied to life 

salvage. For example, it is difficult to say that life salvors shall owe the duty to 

carry out the life salvage with due care to prevent damage to the environment in 

Article 8; or the services rendered under existing contracts in Article 17; or the 

effect of life salvor's misconduct in Article 18; or have the right to require interim 

payment in Article 22..etc. My suggestion is the existing English law on life 

salvage is not affected by the 1989 Salvage Convention and which shall be 

subject to the law of the forum. This opinion may be inconsistent with some 

existed suggestions, for instance, the geographical extent of life salvage. Article 

l . a of the 1989 Salvage Convention extends the geographical extent of "salvage 

operation" from "tidal water" under the M.S.A. 1854 (and the Goring case) to the 

"navigable waters or in any other waters whatsoever". However, bearing in mind 

that this extension does apply only to "any act or activity undertaken to assist a 

vessel or any other property" as defined in Article 1 .a, to which salvage of "life" is 

not included. The question is, subject to the M.S.A. 1995, whether such 

extension does also apply to life salvage? Furthermore, the M.S.A. 1995 

Schedule 11 Part II section 2 expresses "the provisions of the Convention do not 

apply to a salvage operation which takes place in inland water of the U. K." Does 

this section also apply to life salvage? This paper, subject the plain definition of 

"salvage operation" in the 1989 Salvage Convention, adopts negative answers 

Nourse v. Liverpool Sailing Ship Owners Mutual P&l Assocn (1896) 2 Q.B. 16. 

The Bosworth No.3 (1962) 1 Lloyd's Rep. 483. 
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on them. In other words, it is a blind point under the 1989 Salvage Convention 

and the M.S.A. 1995 Schedule 11 Part II regarding to the geographical extent of 

life salvage.^® 

The law relates to life salvage, before the M.S.A. 1994, was embodied 

principally in section 544 of the M.S.A. 1894, which may be summarized as 

following 

1. The life salvage claim is awarded a statutory priority over all other claims where 

the property was insufficient; 

2. It entitled life salvor to reward out of any property that by any means escaped 

destruction^®, and It empowered the Board of Trade (now the Secretary of State 

for Trade) to reward life salvor out of the Mercantile Marine Fund. 

3. Life salvage award under the Act are pronounced separately and without 

prejudice to the property salvor; 

4. The Act applied to all British vessels wheresoever the service be rendered, but 

applied only to foreign vessels where the services is rendered wholly or in part 

within British waters. 

5. To claim under the statute it is essential that property be salved although it is not 

necessary to show that both property and life were salved as part of the same 

general welfare service; 

Some of principles listed above were changed while the 1989 Salvage 

Convention was inescapably incorporated in the M.S.A. 1994; and section 544 

(salvage payable for saving life) and section 545 (salvage of life from foreign 

vessels) of the 1894 M.S.A. were repealed in the M.S.A. 1994 Schedule II. The 

changes may be highlighted onto the following: 

^ However, the Supreme Court Act 1981, s.20(6), as amended that "salvage services" in the Act 

includes "services rendered in saving life from a ship". 

See also discussion by D. Rhidian Thomas, Life Salvage in Anglo-American Law, JMLC vol.10 

at pp. 79 -104; and Nicholas Gaskell, Annotations on Merchant Shipping (Salvage and Pollution) 

Act 1994, Current Law Statutes 1994 vol. 2, at p. 28-70; and Michael Thomas and David Steel. 

The Merchant Shipping Acts, Vol. 2, 7th ed., 1976, at para 494. 

It is not confined to the actual legal owner of the property salved, but extends to a person 

having an interest therein which has been rendered being brought into a position of security ( see 

Michael Thomas and David Steel. The Merchant Shipping Acts, Vol. 2, 7th ed., 1976, at para 

496) 
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1. Section 544(1) made the owner of property (including the person have interest 

therein) liable for life salvage, but the 1989 Salvage Convention made 

parasitically on the salvor; 

2. Section 544(2) gave priority over other claims, but the 1989 Salvage Convention 

does not mention such an approach; 

3. While no provisions in the M.S.A. 1994 and 1995 re-enacted the deleted section 

545 (salvage of life from foreign vessels) of the 1894 M.S.A., it is therefore 

wondered that whether life salvage from foreign ships outside British waters is 

still allowable to be adjudicated upon by British courts.^ 

The 1989 Salvage Convention does also slightly affect the long-existed rule of 

"salvage of life alone originally not entitled to reward" declared by Sir John 

Nicholl in the Queen Mab case/° The life salvor under the 1989 Salvage 

Convention is entitled to a fair share of the payment awarded not only to the 

property salvor but also to the environmental salvor. In accordance with Article 

14 of the 1989 Salvage Convention, the payment awards to the environmental 

salvor may exist even in case no physical property was saved. 

Section 544(3) of the 1894 M.S.A. was re-enacted in the M.S.A. 1995 

Schedule 11 Part II. Namely that, the recourse for life salvage payment from 

public fund is remained unchanged. 

Whether the life salvor under the 1989 Salvage Convention has a maritime 

lien on the salved property is another issue. Professor Gaskell says "life saver 

under Article 16.2 cannot have a maritime lien on the salved property as these 

According to Prof. Gaskeil's opinion, section 545 was largely redundant as only one Order 

appears ever to have been made and also as the Article 16 of the 1989 Salvage Convention 

would apply to such claims now, even where the ship concerns was registered in a State which 

was not a party to the 1989 Salvage Convention {Annotations on Merchant Shipping (Salvage 

and Pollution) Act 1994, Current Law Statutes 1994 vol. 2, at p. 28-70), but the real question is 

that Article 16 of 1989 Salvage Convention only provides a special right to life salvor for fair 

sharing the payment from property salvor, but not a provision on jurisdiction by Order. On the 

other hand, by the wording of section 545, British court, if by Order in Council, may not only 

adjudicate the fair share amount to life salvor, but also the insufficient amount which is less than a 

reasonable amount for services rendered in saving life. It appears that Article 16 does not cover 

the latter position. 

The Queen Mab, 1 C. Rob 271 at p 283. 
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interests have no liability towards it"/^ This paper adopts a slightly different 

opinion/^ Firstly, whereas Article 16.1 of the 1989 Salvage Convention provides 

"..nothing in this article (of course includes article 16.2) shall affect the 

provisions of national law on this subject" and again Article 20.1 also provides 

that "Nothing in this Convention shall affect the salvor's maritime lien under any 

international convention or national law", section 552.1 of the 1894 M.S.A. gave 

life salvor a statutory right to detent the liable property and this section 552.1 of 

the 1894 M.S.A. did not be repealed either on 1994 or 1995 M.S.A. Furthermore, 

no amendment is made to the Supreme Court Act 1981 to exclude life salvage. 

On the contrary, the Supreme Court Act 1981 expressly give jurisdiction over 

claims "in the nature of salvage". Secondly, the proper intention of Article 16 of 

the 1989 Salvage Convention was trying to higher life salvor's payment, followed 

the line but gave a better position than 1910 Salvage and Assistance 

Convention, by entitling a fair share of the payment not only awarded to the 

property salvor but also to environmental salvor. The C.M.I, and I.M.O. 

documents contained nothing in respect of the issue of life salvors right of 

maritime lien. In other words, the 1989 Salvage Convention itself at least during 

its Drafts has no intentions to limit the life salvor's right to have maritime lien not 

on the property salved. For short, under the existing English law, life salvor still 

has a right of maritime lien either on the salved property or on the payment 

awarded to the property salvor and environmental salvor. It is another problem 

that life salvor may be affected by the insolvency or misconduct or other 

disadvantageous matter resulted from the property and or environmental salvor. 

Another issue is for what circumstance the life salvor is entitled to fair 

share the payment ? We may divide life salvage into the following three 

circumstances: 

a. life salvor is one of the same set of salvors who rendered services on 

property and or environment; 

b. life salvor is not one of the same set of property/environmental salvors, but 

taking part in the services rendered on the occasion of the accident giving 

Prof. Gaskell, Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current 

Law Statutes 1994 vol. 2, at p. 28-71. 

Prof. Jackson seems adopted different opinion by wording that "Nothing in the Convention is to 

affect the "salvor's maritime lien". Although the life salvor has lost any statutory priority...", see 

Enforcement of Maritime Claims, 2nd ed., 1996, at p.30. 
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rise to salvage; 

c. life salvor is not one of the same set of property/environmental salvors, 

and also not taking part in the services rendered on the occasion of the 

accident giving rise to salvage. 

For circumstance a., Dr. Lushington in The Fusilier said that: 

....where life and property had been saved by one set of salvors, it was the 

practice of the Court to give a large amount of salvage than if the property only 

had been saved.... 

For circumstance c, in Nourse v. Liverpool Sailing Ship Owners' Mutual P&l 

Association,'^'^ the services rendered by the steamship Normannia who rescued 

the master and crew of the vessel Arno in danger was quite independently of the 

services rendered by another vessel Merrimac for packing up the vessel Arno. 

Mathew J. held that the steamship Normannia may only recover an award for 

true life salvage under the Merchants Shipping Act 1894, by reason that they 

had not helped to save the ship or cargo at all. 

The existing cases law relates to the circumstance b. is not so clear. The 

Bosworth fA/o.Sj"® case involved in a complex property and life salvage 

operation. The Admiralty Court awarded £ 11,400 to the trawler 

Wolverhampton Wanderers for his salvage services rendered to life and to the 

vessel Bosworth and her cargo/ freight. The vessel Finnmerchant rendered true 

life salvage and received £ 1,250 by way of compromise settlement (not by way 

of award). In other words, the vessel Finnmerchant did not join the sue by the 

trawler Wolverhampton Wanderers and the Court did not also take into account 

of the true life salvage rendered by the vessel Finnmerchant. 

Those cases may be induced that: 1) a salvor rendered services to the 

ship and the property on board and also saved the life, he is entitled to recover 

as against the ship and the property an enhanced award for life salvage; 2) the 

former rule does not apply to the true life salvage whose services rendered 

independently of any property salvage; and 3) the circumstance b. is unsettled. 

Refers back to the 1989 Salvage Convention. Except that the life salvor is 

further entitled to fair share the payment awarded to environmental salvor, the 

The Fusilier {^865) Brown & Lush. 341 at p. 344. 

Nourse v. Liverpool Sailing Ship Owners' Mutual P&l Assoc. (1896) 2 Q.B. 16. 

The Bosworth (No.3) (1962) 1 Lloyd's List Law Rep. 483. 
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line drew by the 1989 Salvage Convention is not different from the above points 

induced from the existing English law. Article 13.1(e) provides "the skill and 

efforts of the salvors in salving life" shall be taken into account in assessing the 

reward represent the reward may be enhanced for life salvage. The words " a 

salvor of human life, who has taken part in the services rendered on the 

occasion of the accident giving rise to salvage" used in Article 16.2 represent the 

1989 Salvage Convention does not apply to the kind of true life salvage. 

However, the treatment for circumstance b. is also not so clear under the 1989 

Salvage Convention, which shall be subject to the interpretation for the words 

"who has taken part in the services rendered on the occasion of the accident 

giving rise to salvage". The wording used in the 1989 Salvage Convention 

apparently coped from the Article 9.2 of the 1910 Salvage Convention. Mr. Ina H. 

Wildeboer in his book said "These words (i.e. Article 9.2 of the 1910 Convention) 

have been intentionally chosen in this way in order to show clearly that the life 

salvage need not be simultaneous with the assistance to ship and cargo, the 

participation of the salvors of life not being an essential condition".''® If the same 

interpretation may apply to the 1989 Salvage Convention, life salvor in 

circumstance b. seems to be entitled to fair share the payment awarded to the 

property/environmental salvor. 

There is no argument that, in the case of the property salvor who also 

rendered life salvage, the tribunal is directed to consider the saving of life in 

accordance with Article 13.1(e) of the 1989 Salvage Convention in assessing 

the salvage reward. However, it will be a problem that, in case the life salvor is 

not same as property/environmental salvor, whether the tribunal is entitled to 

enhance the Article 13 reward or Article 14 special compensation to the property 

or environmental salvor, by taking into account the fact that there had been a life 

salvage ? To this case, in my opinion, the tribunal who decides on the 

appropriate reward for the property salvor is under no obligations to take into 

account the fact that there had been a life salvage rendered by another salvor 

independently of the property salvage. 

Article 13 of the 1989 Salvage Convention provides the criteria for fixing 

the reward is with a view to encouraging "salvage operations". The said "salvage 

operations" is limited to property salvage as defined in Article l .a of the 1989 

Salvage Convention. In other words, the "salvors" in the language of Article 

13.1(e) should be strictly interpreted as the property salvors. However, if the 

Ina H. Wildeboer, The Brussels Salvage Convention, 1965, at p.251. 
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property salvor who also saved the life, his skill and efforts in salving life may be 

taken into account to enhance the Article 13 reward. 

Furthermore, the wording "the payment awarded to the salvor for salving 

the vessel or other property" in Article 16.2 represent the reward awarded in 

accordance with Article 12, 13 and 15 of the 1989 Salvage Convention. Again, 

the words "the payment awarded to the salvor for preventing or minimizing 

damage to the environment" in Article 16.2 of the 1989 Salvage Convention 

represent the special compensation equivalent to his expenses as defined under 

Article 14 of the 1989 Salvage Convention. In accordance with Article 14.3 of the 

1989 Salvage Convention, the defined "salvor's expenses" in any event contain 

no criteria for salving life.'*^ 

On the other hand, "no remuneration is due from persons whose lives are 

saved" is the basic principle of life salvage declared in Article 16.1 of the 1989 

Salvage Convention. It is suggested that, unless there are any special provision 

for example Article 13.1(e) provided otherwise, the tribunal would act as 

presumed that "no remuneration is due from persons whose lives are saved" to 

assess the Article 13 reward and Article 14 special compensation. For short, the 

difference between Article 13.1(e) and Article 16 is that: Article 13.1(e) apply to 

the circumstance that the property salvor who is also the life salvor, Article 16 

apply to the circumstance that the property salvor who is not also the life salvor. 

In conclusion, life salvor under Article 16.2 of the 1989 Salvage 

Convention is given a special statutory right to fair share on the payment 

awarded to property/environmental salvor. It represents that, if the life salvor 

exercises his fair share claim, the real revenue of the property/environmental 

salvors may be less than the payment awarded to them. However, it does not 

mean the tribunal shall enhance the reward or special compensation by taking 

into account any possible fair share claim from other life salvor to level the 

payment awarded to property/environmental salvors."® 

Article 14.3 only mentions the criteria set out in Article 13, paragraph 1 (h),(i) and (j) shall be 

taking into consideration, in which Article 13.1(e) not included. 

My conclusion is partly different from Mr. Ina H. Wildeboer and Professor Gaskell. Mr. Ina H. 

Wildeboer opined that the reward of life salvors has to be paid completely out of their (vessel and 

cargo) remuneration, but he sequentially opined that "the court, when determining the 

compensation to be awarded to the salvors of ship and cargo, may take into account the 

"equitable part", the reasonable part which may be claimed for the preservation of life" (ibid., at p. 

248). Professor Gaskell did not separate the circumstances a and b but roughly opined that" the 
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Subject to whether the life salvor is same as property salvor and whether 

the property and or environmental salvage is successful or not, the subject 

which the life salvor is entitled to a fair share may be classified that: 

property (saved) 

environment 

(saved) 

property (saved) 

environment (not 

saved) 

property (not 

saved) environment 

(saved) 

property (not saved) 

environment (not 

saved) 

Life salvor = property 

salvor (who is also the 

environment salvor)"*® 

reward may be 

enhanced but not on 

special 

compensation 

reward may be 

enhanced 

no claims no claims as no 

payment 

Life salvor property 

salvor 

fair share on the 

reward and also on 

the special 

compensation 

fair share on the 

reward awarded to the 

property salvor only 

fair share on the 

special compensation 

no claim as no 

payment 

(Note: the said "environment saved" includes Article 14.1 and Article 14.2; and above table is made under 
the presumption that there exists no difference between property salvors. If it exists difference, for example 
a salvor salved the ship and life, but another salvor salved the cargo, the column of "life salvor # property 
salvor" in applied) 

3.1.3 Subject - "Environment" 

Environmental issue perhaps was the key factor which promoted the changes of 

international salvage law in the past 20 years. Though the 1989 Salvage 

Convention creates several new regimes either by imposing duty or provides 

enhanced award or special compensation in preventing or minimizing damage 

to the environment, "environment" is still not an express subject of the defined 

"salvage operation" in Article 1(a) of the 1989 Salvage Convention. It represents 

that, except for any express provisions, the whole 1989 Salvage Convention 

does not certainly apply to environmental salvage. 

Everyone in anywhere saves the environment of any kinds from damage 

may be called an environmental salvor, but the qualification of being an 

tribunal is directed to consider the saving of life in Article 13.1(e)" and also said that "the tribunal 

would be entitled to take into account the existence of a parasitic life salvage claim in deciding 

whether to exercise its discretion to award an uplift under Art. 14.2" (see Annotations on Merchant 

Shipping (Salvage and Pollution) Act 1994, Current Law Statutes 1994 vol. 2, at p. 28-71) 

By the words used in Article 14.1 (the salvor has carried out salvage operation), it may be 

presumed that the qualification of being an environmental salvor entitled to claim special 

compensation shall be sufficed as a property salvor defined under the Article 1 .a. 
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environmental salvor who is entitled to claim special compensation of Article 14 

of the 1989 Salvage Convention is very limited and shall satisfy the following 

ingredients: 

a. shall be one of the property salvor who has carried out the salvage 

operation as defined in Article 1.a of the 1989 Salvage Convention: 

Article 14.1 of the 1989 Salvage Convention provides "if the salvor has 

carried out salvage operation It represents that anything which may 

affect the qualification of being a property salvor may also affect of being 

an environmental salvor under the 1989 Salvage Convention, for 

examples; 

1) a vessel which the services rendered to assist is not in danger 

even the cargo on board may threaten damage to the 

environment: 

2) services rendered outside the geographical extent of the 1989 

Salvage Convention; 

3) services rendered to assist the platforms and drilling units as 

defined in Article 3 of the 1989 Salvage Convention; 

4) from a pure life salvor. 

Furthermore, a pure environmental salvage beyond the salvage operation 

as defined can not be qualified as an environmental salvor under the 1989 

Salvage Convention, as this salvor did not actually carry out the defined 

"salvage operation" to a vessel or any other property. 

b. the salvage operation carried out was in respect of a vessel which by itself 

or its cargo threatened damage to the environment (Article 14.1): 

The vessel and property to be salved should be not only in danger but also 

itself or its cargo threatened damage to the environment. The 1989 

Salvage Convention uses the words "in respect of a vessel" but not "to a 

vessel" represent the salvage operation under Article 14 of the 1989 

Salvage Convention is not limited to render services on the vessel alone. 

50 Professor Gaskell adopts a narrow viewpoint on the words "in respect of a vessel" by 

illustrating that 1) operations to recover a container of dangerous chemicals that has been 
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In other words, once existed a circumstance that a vessel itself or its cargo 

threatened damage to environment, the salvors rendered salvage 

operation as defined not only to a vessel but also to the property may be 

qualified as an environmental salvor. 

Article 14.1 of the 1989 Salvage Convention is unclear to the 

question that whether only the salvage operation is rendered directly to 

"the vessel or its cargo which also actually threatens damage to the 

environment" may be considered as the qualified environmental salvors ? 

For instance, a pure container salvor or a pure "innocent cargo" salvor, in 

the common salvage operations to a vessel threatened damage to the 

environment, salved some containers or innocent property valued at 

USD10,000 but incurred USD20,000 in expenses. Can this pure container 

salvors be an environmental salvor and claim special compensation for his 

expenses incurred? It is difficult to say that those "containers" may 

threaten damage to the environment I However, in accordance with the 

plain wording used in Article 14.1 of the 1989 Salvage Convention, this 

pure container salvor seems to be entitled to claim the Article 14.1 

primitive special compensation,^%y reasons that: 

1) the container salvor has carried out the "salvage operations" as 

defined: 

2) his salvage operation carried out was related to a casualty in 

respect of a vessel threatened damage to the environment; and 

3) Article 14.1 provides nothing about the causal requirement that 

washed overboard cannot fall within article 14.1 and 2) straightforward cargo recovery work, 

unconnected with vessel salvage, is not covered, (see The 1989 Salvage Convention, Tulane 

Maritime Law Journal, vol. 16, 1991, at p56 ). However, the words "in respect o f " with parallel 

meaning "as concerns; with reference to" do not have any semantic monopoly meaning that the 

salvage operation shall be rendered to the vessel. On the other hand, from the drafting 

background, CMI report mentioned "Art.3-3 provides special compensation to salvors, who 

without success attempt to salve a vessel and her cargo, when these threaten environment 

damage" (C.M.I. News Letter, Sept. 1984, at p.6) 

Said pure container salvor absolutely can not claim the kind of augmentative special 

compensation in Article 14.2, as his salvage operation has nof actually prevented or minimized 

damage to environment. 

CMI Report to I.M.O. on the Draft International Convention On Salvage (Montreal 1981), CMI 

News Letter, Sept. 1984, at p.23. 
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the salvor shall have prevented or minimized damage to the 

environment. 

This assumption is so unreasonable as the pure container or innocent-

property salvor really contribute nothing to prevent or minimize damage to 

the environment. However, reviewing the historic background in the C.M.I, 

or I.M.O. sessions and the 1989 Diplomatic Conference, they provided no 

clear picture that the 1989 Salvage Convention contains an implication to 

exclude the salvor whose salvage operation contributed nothing to the 

environment from claiming special compensation. In the 1984 C.M.I, 

report, it stated that: 

Art.3-3.1. provides that the shipowner shall pay the costs of salvage 

operations carried out in respect of a casualty if it threatens to cause damage 

to the environment. If this condition is met all costs of the all salvage 

operations are included, whether or not the costs had any relation to the 

environment, the only condition being that the costs are reasonably incurred 

as provided in Art. 3-3.3. 

In accordance with this statement and the text of the 1989 Salvage 

Convention finally adopted, the salvor under Article 14.1 of the 1989 

Salvage Convention is widely enough to include any kinds of 

vessel/property salvors who rendered services to a casualty if it threatens 

to cause damage to the environment. It includes the salvor to the vessel, 

cargo (guilty or innocent), other property (containers, store, fuel, freight at 

risk...) and wreck. It does not have to consider 1) whether the salving 

subject itself threatens damage to the environment or not, and 2) it shall 

exist some relations between the subject salved and to prevent or 

minimize the damage to the environment. This deduction suggested that 

Article 14.1 is needed to amend to reduce the dispute at least by declaring 

the relationship between the subject salved and the damage to the 

environment. 

c. Saving the environment is merely a sequence or parasitic outcome or 

benefit of the property salvage operation but not main purpose of the 

salvage operation as defined. 

For example, the measure adopted to recover the spilled cargo crude oil is 
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sometimes different from the measure purely to clean up the spilled oil. 

The main purpose for the former is to recover (or to salve) the spilled oil, 

but for the latter is to clear up the spilled oil. Both measures adopted may 

have the same effort to prevent or minimize damage to the environment. 

However, the salvor of the latter (clean up the spilled oil) is not carrying out 

the "salvage operation" as defined. 

This factor may conclude that 

1) the pure environmental salvor (as discussed in paragraph a) can 

not be qualified as a salvor who is entitled to claim special 

compensation: 

2) any salvage services rendered not directly to the vessel and any 

property as defined, whether or not it really achieved considerable 

useful efforts in saving the environment, is still not the salvor who 

is entitled to claim special compensation under the 1989 Salvage 

Convention; and 

3) any costs or expenses incurred without any relationship to salve 

the vessel or other property shall be excluded from claiming 

special compensation. 

This factor may also be deduced from Article 14.3 of the 1989 Salvage 

Convention. Article 14.3 of the 1989 Salvage Convention defines "salvor's 

expenses" means out of pocket expenses reasonably incurred and a fair 

rate for equipment and personnel reasonably use in the salvage operation. 

Conversely speaking, salvor's expenses incurred not for the salvage 

operations (i.e. to the vessel and property as defined in the 1989 Salvage 

Convention, but not include to "damage to the environment") shall be 

excluded from claiming special compensation.®^ However, as mentioned, 

once the cost/expenses have been incurred in the salvage operation, it is 

not necessary to further consider whether or not the costs was incurred in 

relation to protect damage to the environment. 

I have to admit that it is sometimes difficult to distinguish the 

measures adopted was for recovering the oil or clearing up the oil in a 

complex salvage service. On the other hand, my above opinion may be 

inconsistent with a) the viewpoint adopted by some existing textbooks and 

b) also perhaps against the preamble of the 1989 Salvage Convention to 

53 However, this expenses incurred, if met with the criteria in Article 13.1, may be enhanced for 

claiming the successful salvage reward. 
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encourage the protection of the environment. 

d. The salvor has failed to earn a reward under Article 13 at least equivalent 

to the special compensation assessable in accordance with this article (i.e. 

Article 14). 

The calculation of the reward under Article 13 and the special 

compensation under article 14 is not the subject of this section and will be 

discussed later. 

It is interest to note that why Article 14.1 of the 1989 Salvage 

Convention uses the words "a reward under article 13". The real reward for 

salvage operations under the 1989 Salvage Convention shall be taken 

into account the whole provisions of the 1989 Salvage Convention, 

specially the whole chapter III of the 1989 Salvage Convention, but not on 

the Article 13 alone. Article 13 of the 1989 Salvage Convention only 

deals with the positive criteria for fixing the reward (Article 13.1) and its 

limitation not exceed the salved value (Article 13.2) as well as the 

treatment of interest and costs (Article 13.3). It is possible that it may exist 

a negative factor to reduce the reward, for example the effect of salvor's 

misconduct in accordance with Article 18 of the 1989 Salvage Convention. 

In other words, "a reward under Article 13" may be not the final real award 

to the salvor but is the possible highest reward before any deduction^. We 

presume in case Article 14 of the 1989 Salvage Convention adopts the 

"real reward" basis, the whole or part of the reward which the salvor may 

be deprived in accordance with Article 18 may be recovered through the 

back door of the Article 14 special compensation®® in case the salvor has 

been negligent to salvage operation but not to prevent or minimize the 

environment. It represents that, for purpose of assessing the Article 14 

compensation, the tribunal shall not only have to decide the "salvor's 

54 By the Attachment I of the 1989 Salvage Convention "Common Understanding concerning the 

Interrelationship between Article 13 and 14", this possible highest reward may also not be limited 

to the maximum salved value. 

It may be suggested that this back door from special compensation is impossible to exist as the 

effect of salvor's misconduct under article 18 applies to the payment which includes special 

compensation itself. However, before adopting this suggestion, it has to conclude another Issue 

that the relationship between Article 18 and Article 14.5, which will be discussed later. 
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expenses" but also have to assess the amount purely for Article 13 without 

any deduction to salvor's misconduct or possible fair share from life salvor. 

In additional to provide the special compensation scheme to salvors who 

unsuccessfully attempt to salve a vessel and her cargo when these threaten 

environmental damage in Article 14, the 1989 Salvage Convention at the same 

time provides a further consideration relevant for the assessment of the 

traditional salvage reward by including the "skill and efforts of the salvors in 

preventing or minimizing damage to the environment" in Article 13.1(b) of the 

1989 Salvage Convention. Unlike Article 14.1, Article 13.1(b) itself and the 

present published works provide very few sources for what circumstances the 

tribunal may take this criteria into account. 

(a) The issue of "success": 

Professor Gaskell, in interpreting the words "in preventing" used, opines 

that "papa.(b) is merely widening the notion of what might be considered as 

success".®® According to this viewpoint, the tribunal may ignore the skill and 

effort of a successful property salvor to prevent the environmental damage 

if it has had no successful effort tn the environment. In other words, this 

salvor; 

a) will get nothing from the possible enhanced reward for his skill and 

efforts to prevent the environment if the reward under Article 13 is 

larger than Article 14; and or 

b) this possible enhanced reward will therefore be transferred to the 

shipowner (and its P&l Club) in case Article 14 of the 1989 Salvage 

Convention is applied. 

Namely that, under the above circumstances, it is difficult to say they are 

56 Prof. Gaskell, before the citation says "It seems that an enhancement will not be appropriate 

where, in fact, there has been no prevention or minimisation of damage to the environment. The 

interpretation follows from the use of the words "in preventing" and not "to prevent" and is 

consistent with the distinction between Art. 14.1 and Art.2.. What Art. 13 is rewarding is success, 

not simply effort.." [Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current 

Law Statutes 1994 vol. 2, at p. 28-55.] 
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not consistent with a) the common understanding of the 1989 Salvage 

Convention to encourage the salvor to take action to prevent damage to the 

environment and b) the balance achieved between property underwriters 

and P&l Clubs in the known Montreal Compromise 1981. 

All collected documents, including C.M.I. Documents, I.M.O. 

Documents and A.I.D.E reports, provide no clear advice to the real meaning 

of the successful issue in Article 13.1(b) of the 1989 Salvage Convention, it 

is better to trace back to 1980/1981 to find the real intention of the present 

Article 13.1(b). The difference between enhanced reward in Article 13.1(b) 

and special compensation in Article 14 as we may see today was not so 

clear until 1981 C.M.I. Montreal Meeting. The C.M.I. 1980 draft included the 

conception of the so-called "liability salvage". However, the C.M.I. Working 

Group in 1980 finally accepted an alternative proposal submitted by the 

British Maritime Law Association (BMLA) which this proposal reflected from 

the idea of "safety net" of the LOF 1980. BMLA suggested that: 

The salvors would have a right, similarly as under the 1910 Convention, to a 

reward on the basis of "no cure no pay" for salvage of ship, cargo etc., but this 

reward would be enhanced by the consideration of the salvors' endeavours at 

the t ime when they were performing their duty to salve the property, to avoid or 

minimise damage to environment.®^ 

The salvors under LOF 80 were placed under an additional obligation to 

prevent the escape of oil, and it is implicit that in the event of a successful 

salvage service to a laden tanker, the avoidance of spillage and potential 

pollution will be taken into account in the assessment of the salvage 

A.Z. Soltys, Revision of The Convention on Salvage of 1910, A.I.D.E. Report 1981. 57 

^ N.G. Hudson, Salvage - LOF 1980 and the CMI Draft Convention, A.I.D.E. Report 1983, at p.6. 

Full contents of Funding Agreement, see Appendix 9. 

Peter Coulthard also opined that the entitlement to an award depends on the degree of 

success achieved in salving the imperilled property, but the right to an enhancement of that 

award does not require successful pollution prevention measures, A New Cure for Salvors? - A 

Comparative Analysis of the LOF1980 and the C.M.I. Draft Salvage Convention, JMLC, Vol. 14, 

No. 1, 1983, atp.56. 

N.G, Hudson, C.M.I. Montreal Conference, A.I.D.E. Report 1981, at p. 5. 

^ Supra, at pp. 1-3. 
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reward, and if, in the case of services to a laden tanker, the salvage is 

unsuccessful or only partially successful, so that the value of the salved 

property is insufficient to compensate the salvor, he will none the less be 

entitled to recover from the shipowner the expense he has incurred plus an 

increment of up to 15% (the "safety net").^^ For sorting out the liability issue 

of the enhanced reward and the "safety net" payment in the LOF 80, a 

series negotiation were proceeding during 1980 among London market 

underwriters, the International Group of P&l Clubs and the International 

Salvage Union. To salvors, P&l underwriters were prepared to meet the 

salvors' demand by undertaking to meet the cost of such "safety net". On 

the other hand, London market underwriters and the International Group of 

P&l Clubs issued a joint statement, which is referred to as the "Funding 

Agreement 1980". In accordance with this agreement, the underwriters 

promised "they will continue to accept that Salvage Award are recoverable 

by ship, cargo and freight under the existing forms of policies for those 

interests, notwithstanding that such Award may have been enhanced to 

take account of measures taken to prevent the escape of oil form the 

ship".^^ Subject to the wording of the Funding Agreement 1980, it implied no 

successful element in preventing the escape of oil, but only on whether the 

measures were taken to prevent the escape of oil.®° In other words, the real 

intention of the LOF80 and the Funding Agreement 1980 were that, for the 

salvage service rendered to laden tanker, property salved shall at first stage 

pay salvor's reward (which the measures taken to prevent the escape of oil 

form the ship shall be took into account), however, in case that the salvor 

has been unsuccessful in saving laden tanker or if the laden tanker salved 

is insufficient to pay the amount of "safety net", the salvor may recover his 

insufficient amount from the shipowner. For short, "safety net" is not 

naturally fallen on shipowner alone but merely providing remuneration only 

when that is traditionally available is insufficient. 

The circumstance became slightly difficult during the C.M.I. 1981 

Montreal meeting. While the conference was moved to the amendment 

proposed by British delegation (BMLA) which as mentioned was clearly 

modelled upon the provisions of LOF80 but extending further the 

salvors' right not limit to laden tanker, some delegations (for example 

Netherlands) proposed differently that all reward for the salvors' skill and 

efforts in avoiding damage to the environment to a special section would be 

transferred to a special section whereby the salvor would be compensated 
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for his efforts in this regard, irrespective of success in the salvage of 

property.®^ After compromise, the C.M.I, finally adopted an alternative that 

an enhanced "safety net" funded by P&l liability underwriters, but involved 

two things to make it workable: 

a. A clear separation of "property" rewards under Article 3-2 from cases of 

special compensation under Article 3-3, and 

b. An undertaking from property undenwriters world-wide that even though 

"property" reward under Article 3-2 may be enhanced by the element of 

avoidance of damage to the environment, the amount so awarded will be 

met by property undera/riters.®^ 

By reference to the legislation background of the 1989 Salvage Convention 

as above mentioned, except for the salvors' rights was extended and the 

"safety net" might be further enhanced, the present text of Article 13.1(b) 

and Article 14 of the 1989 Salvage Convention are clearly modelled upon 

the design of the LOF80. In other words, it existed no intention to limit the 

meaning of the present Article 13.1(b) to be involved in a success element, 

as the LOF80 did not require successful pollution prevention measures. 

In generally. Article 13.1(b) is basically parallel with Article 14 in 

nature. They have their own calculation method but the parallel and 

balance position may be broken in case the Article 13.1(b) to be interpreted 

with successful element. In other words, no successful element is 

contained in Article 14.1, same as Article 13.1(b). Article 13.1(b) and Article 

14 of the 1989 Salvage Convention were created to meet a common 

reason that it is expected to be a very important incentive to salvors when 

they are deciding whether to undertake salvage operations concerning 

casualties which threaten to damage the environment and deciding how the 

salvage operation should be carried out in such case®^ It is suggested that 

the wording used in present Article 13.1(b) shall be properly amended to 

avoid any possible arguments; and the market either in practice or 

academic seem have to pay more intention on Article 13.1(b) rather than 

Article 14 of the 1989 Salvage Convention. 

(b) shall be the salvor who rendered salvage operation have had a useful result 

CMI News Letter, Sept. 1984, at p. 5. 
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to the vessel and property as defined in Article 1 of the 1989 Salvage 

Convention: 

Article 12 of the 1989 Salvage Convention declares the "no cure no pay" 

principle of rewarding a salvage operation which should have had a useful 

result. Since the subjects of "salvage operation" under the 1989 Salvage 

Convention are limited to the vessel and any other property as defined, the 

words "useful result" in Article 12 shall be interpreted as a useful result to 

the vessel and property as defined. In no event the words "useful result" 

can be interpreted to include a useful result to the "//fe"and "damage to the 

environment".^^ The skill and efforts of the salvors in preventing the 

environment in Article 13.1(b) and saving the life in Article 13.1(e) are 

merely the criteria for fixing the reward. Whether there shall be a useful 

result in saving the "life" and "damage to the environment" is another 

problem, but not here. 

(c ) the connection shall be existed between the salvage service rendered to 

the vessel/property and saving the environment: 

By reference to the wording "if the salvor has carried out salvage operations 

in respect of a vessel,..." in Article 14.1 of the 1989 Salvage Convention, 

this paper has suggested that saving the environment under Article 14 shall 

be merely a sequence or parasitic outcome or benefit of the property 

salvage operation but not main purpose of the salvage operation as defined 

(see paragraph 3.1.3 -c). It may be a problem that whether this suggestion 

does also apply to Article 13.1(b)? The nature of Article 13.1(b) is merely 

a criteria in assessing the reward, but not forms an ingredient of giving right 

to a reward. This criteria which shall be taken into account is "with a view to 

encouraging salvage operation" but not related to the salvage operation. 

Namely that, the 1989 Salvage Convention actually contains no wording 

which may be implied that "only the skill and efforts of the salvors in 

preventing or minimizing damage to the environment, which is directly 

64 Life salvage who is entitled to a fair share of the payment, in accordance with Article 16, shall 

have had successful result; and the environmental salvor under Article 13, as discussed in para 1, 

is not necessary to consider whether having a successful result in preventing or minimizing 

damage to the environment. 
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related the salvage operation, to be taken into account in assessing the 

reward". According to this suggestion, for example, escaped oil clearing up 

costs (which are not recoverable in Article 14 special compensation) 

incurred by a successful cargo salvor seems to be entitled to claim 

environmental enhanced reward under Article 13,1(b) of the 1989 Salvage 

Convention. Property salvees may argue, in fact this argument was existing 

for a long time at least began from LOF1980, they shall be not responsible 

for the damage to the environment and therefore not responsible for its 

environmental enhanced reward. However, since the 1989 Salvage 

Convention has accepted the environment protection factor shall be taken 

into account for fixing the reward on the property salved, this argument 

would be no longer a real argument. Damage to the environment now is 

standing on its special legal status like as salvage of life. Property salvees 

may argue they would be not responsible for the life, but the property 

reward is always enhanced by reason of life salvage and life salvor is still 

entitled to fair share of the reward. 

My above suggestion shows, simply by reference to the wording and 

structure of the 1989 Salvage Convention, the applicable extent of Article 

13.1(b) is more wider than Article 14. It may be a problem that the liable 

party of Article 14 special compensation may strongly challenge that the 

tribunal did not adopt this wider view to enhance the reward on the property 

at first stage. 

3.2 The Salvors 

"Salvor", as defined in section 255 of the M.S.A. 1995, means "in the case of 

salvage services rendered by the officers or crew or part of the crew of any ship 

belonging to Her Majesty, the person in command of the ship". Neither the 1910 

Salvage and Assistance Convention nor the 1989 Salvage Convention provide 

firm definition on the word "salvor". Mr. Wildeboer said "There was obviously 

agreement about a certain provision and that the editorial committee could draw 

up the article. It does not appear from the reports why finally no articles dealing 

with these subjects were incorporated in Brussels Convention."®^ Mr. Wildeboer 

Ina H. Wildeboer, ibid., at p. 66. 
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assumed that it was decided during the 1910 Brussels Conference to leave this 

part of the salvage law unregulated.®® 

Everyone can be a salvor but without meaning unless he is entitled to a 

salvage payment according to the 1989 Salvage Convention. The owner, master 

and other persons on the salving object, either a vessel or not, who successfully 

saved a life, or salved a vessel or any other property as defined, or rendered a 

salvage service in respect of a vessel which by itself or its cargo threatened 

damage to the environment, may be a salvor who is entitled to a salvage 

payment. 

The 1989 Salvage Convention retains its application to the salvage 

service; (a) rendered by state-owner vessels (Article 4); and (b) rendered by or 

under control of public authorities (Article 5). The 1989 Salvage Convention also 

provides that no payment is due while services is rendered under existing 

contracts (Article 17). 

3.2.1 "State-owned Vessels" as Salvors 

Article 4.1 of the 1989 Salvage Convention provides "without prejudice to article 

5, this Convention shall not apply to warship or other non-commercial vessels 

owned or operated by a State and entitled, at the time of salvage operation, to 

sovereign immunity under generally recognised principles of international law 

unless that State decides otherwise." Article 4.2 further deals with the 

circumstance if a State decides to apply the 1989 Salvage Convention to its 

warships or other vessels described in paragraph 1. 

By reason that the public authorities may use their own vessels to 

perform a salvage operation and avoid a disaster, in which case Article 5 (Article 

3 of the final draft) of the 1989 Salvage Convention would apply, the Committee 

in the 1989 Diplomatic Conference accepted Spain's proposal of adding "without 

prejudice to the provision of Article 3" in order to avoid the doubt which may 

arise concerning the viability of Article 5.®̂  The proposed wording were slightly 

amended to "without prejudice to Article 5" in the 1989 Diplomatic Conference. 

The present text of Article 4 of the 1989 Salvage Convention does not 

distinguish between salvage services rendered to or rendered by a State-owned 

Supra, at p. 67. 

Ik/10 - LEG/CONF.7/CW/WP.10 - 18/April/1989. 
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vessel. Same interpretation was existed to the Article 14 of the 1910 Salvage 

and Assistance Convention.®® In other words, in case a State Party decided not 

to apply the 1989 Salvage Convention to its warships or other state-owned 

vessels, unless the related provisions of the 1989 Salvage Convention were 

unconditionally incorporated in its national law, it will be difficult to say that its 

warship as a salvor is entitled to claim special compensation or imposed the 

duty to protect to environment while the salvage services rendered within its 

territorial water. Section 8 of the Crown Proceedings Act 1947 (as amended by 

Sched.2 para.3 of the M.S.A. 1994) allows salvage claims to be made against 

and by the Crown. Will it be a problem if this government did not perform the 

requirement under Article 4.2 of the 1989 Salvage Convention by giving notice 

to the Secretary- General ? Since the 1989 Salvage Convention was 

incorporated in the Merchant Shipping (Salvage and Pollution) Act 1994, Article 

4 of the 1989 Salvage Convention was then given its force of law in this country. 

In other words, the Merchant Shipping (Salvage and Pollution) Act 1994 does 

not apply to warships or other no-commercial vessels owned or operated by U.K. 

It is difficult to say that the M.S.A. 1994 does apply to state-owned vessels by 

the effect of section 8 of the Crown Proceedings Act 1947. The Crown 

Proceedings Act 1947 itself represents not the substantial law of salvage for 

which the M.S.A. 1994 shall be prevail to apply. It does not mean that salvage 

claims can no longer be made against or by the warships or state-owned 

vessels if this government did not notify its application to the 1989 Salvage 

Convention, but only affects the part that the new salvage law deduced from the 

1989 Salvage Convention. 

Article 4 of the 1989 Salvage Convention merely states "the Convention 

shall not apply to warships or other non-commercial vessels". It may incur an 

application problem that does the 1989 Salvage Convention apply to, for 

example, the salvage services rendered to or rendered by a State-owned 

helicopter ? If we interpret Article 4 conversely (as it also forms the English 

statutory law), the 1989 Salvage Convention may apply to this State-owned 

helicopter. However, by reference to the international law, the said state-owned 

helicopter could be subject to sovereign immunity. What is the real extent of 

sovereign immunity ? The sovereign immunity may represent the state-owned 

helicopter may be exempted from paying salvage, but seems does not mean the 

state-owned helicopter is therefore exempted from its duty to carry out the 

' Ina H. Wildeboer, ibid., at pp. 26-33, 
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salvage operation with due care. This is an issue under international law which 

this paper intends not to further study. However, it is a real problem may 

frequently occur in today, as more and more aircraft are involving in today's 

salvage services, specially in saving life, in other words, unless the issue is 

settled that the state-owned vessel/aircraft who performs its public service is 

given no right to remuneration, it will be difficult to say the HM Coast-guard (for 

example HM Coast-guard helicopter®® saved life from a tanker in danger) can 

exercise his right under Article 16 of the 1989 Salvage Convention to fair share 

the special compensation awarded to the property salvor.^" 

3.2.2 "Public Authorities" as Salvors 

The 1989 Salvage Convention Article 5.1 provides "this Convention shall not 

affect any provisions of national law or any international convention relating to 

salvage operations by or under the control of public authorities". Article 5.1 was 

virtually unchanged from Article 13 of the 1910 Salvage and Assistance 

Convention. Mr. Wildeboer opined that the purpose of this article (i.e. Article 13 

of 1910 Convention) was to prevent the Convention from trespassing in the 

sphere of public law.^^ Article 5.2 and Article 5.3 of the 1989 Salvage Convention 

were introduced to overcome the unclear situation of the wording "do not affect" 

used in the 1910 Salvage and Assistance Convention, which may be construed 

to mean that salvors are not entitled to avail themselves of the provisions of the 

Convention. 

Article 5.2 of the 1989 Salvage Convention makes it clear that a salvor has 

performed salvage operations under the control of a public authority shall not 

prevent him from exercising any right or remedy provided for by the Convention 

against the private interests to which salvage services are being rendered by 

him, and Article 5.3 was intended to preserve the existing that the present law 

varies from State to State as to whether for instance the coast guard or the fire 

It may be a problem that if the Coast Guard is within the definition of "port authorities" in Article 

5 of the 1989 Salvage Convention. 

Prof. Gaskell seems adopted affirmative answer, [Annotations on Merchant Shipping (Salvage 

and Pollution) Act 1994, Current Law Statutes 1994 vol. 2, at p. 28-37.] 

Ina H. Wildeboer, ibid., at pp. 33. 

" CMl News Letter, Dec. 1981, at p. 4 
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service may recover in salvage," 

It is not necessary to discuss in detail the extent and meaning of the words 

"public authorities" and "national law or any related international convention". 

The real problems to this article are: a) in what circumstance the public 

authorities are to be qualified as a salvor who is entitled to a salvage claim; b) 

whether the other provisions of the 1989 Salvage Convention, other than rights 

and remedies to salvor, also apply to the public authorities or the salvor who 

carrying out salvage operations under control by the public authorities? 

The 1989 Salvage Convention Article 5 uses the words "shall not affect", 

but not for example "shall not apply", represent that, to any national law or any 

other international convention relating to salvage operation by or under the 

control of public authorities, whether these national law or other international 

convention is effected or will be effected, these national law or other 

international convention are given priority to apply. If there are no such national 

law or other conventions, the 1989 Salvage Convention does not prohibit its 

application to the public authorities or the salvor under control of said public 

authorities. On the other hand, by reference to wording "without prejudice to 

article 5" in Article 4, public authority stands its special position beyond the 

State-owned vessels to which the 1989 Salvage Convention shall not apply. 

However, the services to the property in peril are rendered voluntarily, that is 

without any pre-existing contractual or other legal duty, is an essential ingredient 

to a right to recover salvage/'* In general, the services rendered by the public 

authorities in most cases were pursuant to their public duties who are not a 

volunteer in general. The real extent of the said "public duties" imposed on the 

port authorities is another problem. To remove a ship obstructing a passage 

clearly is a direct duty to the port authority/^ However, it will be difficult if says 

that to protect the property, life and environment in peril is not a general duty of 

the port authorities, specially that the Article 11 of the 1989 Salvage Convention 

has imposed a wide co-operation duty to the State Party for purpose of saving 

life or property in danger as well as preventing damage to the environment. This 

co-operation duty consists of not only the co-operation between salvors, other 

interested parties and port authorities, but also that the contracting state shall 

provide prompt assistance to vessel in distress and take such measure as may 

" CMI News Letter, Sept. 1984, at p. 13 

Brice, ibid., at para 1-169. 

75 The Gregerso (1973) Q.B. 274, 
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be necessary for the preventing of damage to the environment/® In other words, 

in accordance with Article 11 of the 1989 Salvage Convention, the duty of the 

port (or public) authorities, as being a body of the State, is imposed not only for 

example to remove a ship obstructing a passage, but also owe a duty to co-

operate the salvage operation as well as to provide necessary assistance for 

saving life, property and the environment. According to this suggestion, unless 

the law of the State have othen/vise determined, it exists no circumstances that 

the public authorities are entitled to claim salvage under the 1989 Salvage 

Convention. 

For the second question, either Article 5.2 or Article 5.3 of the 1989 Salvage 

Convention merely state the public authorities and the salvor under the control 

of public authorities shall (may) be entitled to avail themselves of the rights and 

remedies provided for in this Convention. Does other provisions of the 1989 

Salvage Convention, specially the duties imposed on the salvors, also apply to 

them? The circumstance may be frequently encountered, for example a public 

authority may order the salvor to move an imperiled laden tanker to another 

location. In case the salvor has been negligent in failing to prevent damage to 

the environment, does this salvor be deprived of the whole or part of any special 

compensation in accordance with Article 14.5 of the 1989 Salvage Convention? 

The circumstance may be more difficult and complex while the said salvor is 

acting for or on behalf of the public authority. The salvor may claim his costs 

from the said public authority. On the other hand, the salvor can also claim 

salvage (include his costs for claiming special compensation) under the 1989 

Salvage Convention. By reference to the wording used in Article 5.2 of the 1989 

Salvage Convention that "nevertheless shall be entitled", it represents the 

effort of Article 5.2 is prevail to Article 5.1 (i.e. the national law)." The public 

authority, subject to the national law or common law negligence principle, may 

have negligent defence to the salvor under his control who has been negligent. 

However, the property salvees and shipowner might not have similar defence 

under the plain wording of Article 5.2. My suggestion is the effect of Article 5.2 is 

only prevail to the rights and remedies provided by the 1989 Salvage 

Convention which differs from the national law or any international convention 

mentioned in Article 5.1, but nothing more. Namely that, even though the 

LEG/C0NF.7/CW/3, Annex at p. 7. 

Frank Wall also agree this suggestion, see Overview - Improvements and Deficiencies from a 

Government Viewpoint, Salvage -Conference paper LLP Feb. 1990, at p73. 
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property salvees and shipowner have no negligence defence under Article 5.2, 

they still may enjoy similar defence under national law or any other international 

convention as mentioned in Article 5.1. Furthermore, if no available defence is 

existed under the national law, the 1989 Salvage Convention is then resumed to 

apply. 

Another question is the meaning of "shall be entitled to avail themselves of 

the rights and remedies provided for in this Convention" in Article 5.2 of the 1989 

Salvage Convention. There are some different interpretations that: 

1) the reward and special compensation shall be fixed in taking into 

account the whole salvage operations under control of the public 

authority; or 

2) the reward and special compensation shall be fixed in accordance with 

the 1989 Salvage Convention as if there is no such control from the 

public authority. 

Article 5 of the 1989 Salvage Convention is unclear to these interpretations. A 

further question is that who shall pay the insufficient amount to the salvor? 

Whether the shipowner and cargo owner still have to pay the presumed reward 

even if the vessel and cargo were total loss; or the public authority have to pay 

such presumed reward as the operation was under control by the public 

authority ? My suggestion is the salvor can only claim the reward or special 

compensation from the salvees or shipowner which is calculated in accordance 

with Articles 13 and 14 and other related provisions of the 1989 Salvage 

Convention. The salvees pay no reward if the salvage operation under control of 

port authority have had no useful result. The shipowner shall pay the salvor's 

expenses (special compensation) incurred in the salvage operation (includes 

any operations under control of the public authority) if the vessel or its cargo 

threatened damage to the environment. The public authority is basically not 

liable to any insufficient amount to the salvor, as the public authority does 

exercise its right and duty authorized by the national law or other international 

conventions. 
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3.2.3 Salvors "under Existing Contracts' 

Article 17 of the 1989 Salvage Convention, restates the principle in the 1910 

Salvage and Assistance Convention Article 4, provides that "No payment is due 

under the provision of this Convention unless the services rendered exceed 

what can be reasonably considered as due performance of a contract entered 

into before the danger arose". This rule forms part of the important principle 

under which a salvage service must be voluntary to give right to the remedies of 

the Convention/® 

Article 4 of the 1910 Salvage and Assistance Convention was more 

restrictive in that it only applied to "towage contracts". Article 17 of the 1989 

Salvage Convention extends its application to any "pre-existing contractual 

duties". In accordance with the principle of contractual voluntariness, neither the 

crew nor pilot navigating the ship nor the owner or the crew of the tug towing it 

under a contract of towage nor ship's agent are ordinarily held entitled to obtain 

salvage reward in respect of the services rendered by them in the preservation 

of the ship herself or of the lives or the cargo which she carries; for all of these 

persons are under a pre-existing obligation to work in their respective ways for 

the benefit of the life and property at risk/^ A like principle may also apply to the 

official duty rests upon government officials. However valuable their assistance 

may be, so long as they are acting only within the lines of their official duty.®° 

However, the 1989 Salvage Convention does apply to the pre-contractual duty 

alone but not include any kind of non-contractual duties. Actually in fact that it is 

impossible to embrace any kind of pre-existing duties in an international 

legislation as it is not only difficult to define the kind of duties among States but 

also may trespass the convention in the sphere of public law, for example, the 

universal duty of all ship and seamen to render every possible assistance to the 

life or property in danger. 

Prof. Gaskell, in interpreting Article 17 of the 1989 Salvage Convention, 

mentions some particular problems are caused by the use of sub-contractors to 

perform salvage operations,®^ specially arose from the Texaco Southampton 

C.M.I. New Letter, Sept. 1984, at p. 26. 

Kennedy, ibid., at PP.26-27. 

80 Supra, at p.26. 

®'' Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current Law Statutes 

207 



case®^ Subject to the plain wording used in Article 17, the "pre-existing contract" 

in Article 17 is not clearly confined to a contract which the salvee and putative 

salvor are the direct named contracting parties. In accordance with the 1989 

Salvage Convention, the sub-contractor who rendered salvage operation as 

defined presumably is entitled to claim salvage payment if have had a useful 

result. However, the sub-contractor is not entitled to claim salvage from the 

property saved or shipowner for the service inside the scope of his contractual 

duty to the main contractor, as his performance is merged into the claim of the 

main contractor to the property saved and shall be settled in accordance with 

the term and condition of said towing sub-contract. The sub-contractor may be 

entitled to salvage payment to the services he rendered outside the scope of 

his contractual duty, assumed that his original contract was intervened or 

suspended. In other words, to the service rendered by the sub-contractor 

outside his contractual duty, he may be qualified as an intervening salvor 

independently of the main contractor (salvor). The sub-contractor who was not 

allowed to claim salvage in the Texaco Southampton case was the judge 

considered that the work performed by the sub-contract did not go outside the 

scope of their normal duties. The judge in the Texaco Southampton however 

accepted an exception circumstance and said that: 

they were not salvage services but towage services only, unless supervening 

events placed the service outside the scope of the contract and that exception 

was not fulfilled unless (I) the tow was in danger by reasons of circumstances 

which could not reasonably have been contemplated by the parties and (ii) risks 

were incurred or duties performed by the tug which could not reasonably be held 

to be within the scope of the contract and here no claim to salvage was 

maintainable unless such exceptions were established.®^ 

The above deduction, simply to say, is to treat the sub-contractor, for the service 

outside his original contractual duty, as an intervening salvor, since in 

accordance with Article 8.1 of the 1989 Salvage Convention, the main salvor is 

owed a duty to seek or to accept the intervention of other salvor. 

1994 vol. 2, at p. 28-73. 

^ The Texaco Southampton (1983) 1 Lloyd's Rep. 94, C.A. of New South Wales. 

^ Supra, at pp. 96-97, 
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3.3 The Obligation and duties 

The universal duty of all ship to give succour to others in distress was the sole 

duty expressed in the 1910 Salvage and Assistance Convention. In addition to 

this universal duty, the 1989 Salvage Convention provides a whole new chapter 

(Chapter II - Performance of salvage operation) to deal with the duties imposed 

on the various private and public parties related. The majority of those duties 

apparently are intended to rescue the problems raised by the Amoco Cadiz 

disaster. 

3.3.1 The duties on Salvor 

The C.M.I.'s discussion to the problems raised by the Amoco Cadiz case 

considered the following duties for the salvor to be of primary importance; ^ 

- the duty to use his best endeavours to salve the vessel and to avoid or minimize 
damage to the environment; 

- the duty to accept the cooperation of other salvors when the circumstances 
reasonably require that. 

These duties reflected Article 2-2 of the C.M.I. 1981 Draft by using a familiar 

expression as LOF80. The universal duty of all ship to give succour to others in 

distress in Article 11 of the 1910 Salvage and Assistance Convention was 

restated in Article 2-3 of the Draft (now is Article 10 of the 1989 Salvage 

Convention). 

3.3.1.1 The duties imposed on salvor to owner 

3.3.1.1.1 The development during the Drafts 

There were some substantive changes, during the discussions in the IMO 56th 

session in April/1986 and 57th session in Oct/1986, to reduce or limit salvor's 

C.M.I. News Letter, Dec. 1981, at p.2. 
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duties under Article 2-2 of the 1981/1983 Drafts. 

The first charge was the words "best endeavours" were instead of "due 

care". Professor Gaskell opines "it is a reduction in the standard required as the 

due care is an objective one based on reasonableness taking into account of the 

general standards in the salvage industries, but the emphasis on "best" 

endeavours might indicate a more subjective test looking to the actual 

capabilities of the salvor in q u e s t i o n " . I n the IMO 56th session, it was 

mentioned that "it has to also consider the affect if such heavier standard of care 

(i.e. best endeavours) to be imposed on the occasional (not professional) 

salvor".®® 

The second change was to express the duties of the salvors are only limited 

to the salvage parties privately, as it was considered that the ambiguous 

wording used in the previous Drafts might involve the salvor into public liability. 

The third change was to remove the circumstance which may possibly 

impose the duties on the salvors outside their performance in rendering the 

salvage operation. For examples, the words "obtain assistance" was instead of 

"seek assistance"; and also the duty to prevent damage to environment is clearly 

limited in performing the salvage operation. 

The 1987 Draft and 1988 Final Draft set out five duties on the salvor. 

However the first duty - "to exercise due care to salve the vessel or other 

property in danger" was deleted in the 1989 Diplomatic Conference as it was 

considered duplicately to the second duty "to carry out the salvage operations 

with due care". 

3.3.1.1.2 The prerequisites 

There are some prerequisites apply to these salvor's duties. Firstly, the 

beginning wording of Article 8.1 of the 1989 Salvage Convention provides "the 

salvor shall owe a duty to the owner of the vessel or other property in danger". 

These wording represent the salvors do not owe the same duties to anyone or 

anything other than the "vessel or any other property" e.g. life of person or 

Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current Law Statutes 

1994 vol. 2, at p. 28-44. 

^ Salvage Convention -in Japanese),1993, Tokyo, 

at p . m . 
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damage to the environment or liability incurred. Whether a salvor shall be liable 

to the life or environmental victim caused by the salvor's negligence or 

misconduct is another issue. However, those victims can in no event maintain 

Article 8 as a cause of appeal against the said salvor. It also represents that 

those duties are statutorily which impose the minimum but compulsory duties on 

the sa l vo rs .Those statutory duties can override any contractual terms which 

provide obligation less than the 1989 Salvage Convention. However, they do not 

prohibit any kinds of contractual duties impose a heavier obligation on the 

salvors than the 1989 Salvage Convention. It is suggested that, though Prof. 

Gaskell opines the standard of care by using "best endeavours" used in LOF is 

heavier than the "due care" used in the Convention,®® it actually results in no 

conflict in applying the LOF and the 1989 Salvage Convention. Secondly, by 

using the word "or", it would be peculiar for there to be a duty of care to the ship 

but not simultaneously to the cargo.®® The 1981 and 1983 Drafts used the word 

"and" but replaced by "or", proposed by U.K., in the IMO 57th session®" with 

actual reason unknown®^ Thirdly, the performance of those duties is merely 

attached to in rendering the salvage operation as defined. Namely that, the 

salvors owe no such duties 1) before or after the salvage operation; 2) to anyone 

or anything other than vessel or other property as mentioned above; 3) to the 

vessel or other property not in danger; and 4) to the service performed outside 

the geographical extent of the 1989 Salvage Convention. 

3.3.1.1.3 The effect 

The effect of breaching the duties is another issue. The 1989 Salvage 

Further discussion, see paragraph 3.5.1 below. 

Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current Law Statutes 

1994 vol. 2, at p. 28-44. 

Supra. 

M B — ^ , 1 9 8 9 Salvage Convention -in Japanese),1993, Tokyo, 

at p. 176. 

In IMO 57th session, most delegates agreed UK delegate's general proposal of not to expose 

or intervene the salvage law which mainly provide private law relationship between salvors and 

saving property to other public international law. Under this tendency, a series amendment 

mainly proposed by UK were agreed which included the change of "or". 
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Convention expresses nothing in relation to the effects in case the salvor failed 

to perform his duties with due care. The Tojo Maru (1972) held a salvor should 

be liable in damages to a salvee for negligent performing a salvage operation.®^ 

The Tojo Maru is a case on contractual salvage under the LOF based upon the 

"best endeavours" test. However, Prof. Gaskell opines that "on this reading the 

1989 Salvage Convention the rule in The Tojo Maru survives through the 

Convention itself."®^ The duties imposed on the salvors under the 1989 Salvage 

Convention (and or LOFs 90/95) are not limited only to "carry out the salvage 

operation with due care or best endeavours". It also includes the duty to prevent 

or minimize damage to the environment (Article 8.1.b); the duty to seek 

assistance (Article 8.1 .c) and the duty to accept intervention (Article 8.1.d). Does 

the Tojo Maru rule also apply to those three duties? Bearing in mind that, this is 

not a question whether or not the Tojo Maru rule shall apply to these duties. 

Since the 1989 Salvage Convention has expressed the salvor shall owe those 

duties, the remedy to the salvees' loss/damage which caused by the salvor's 

failure to perform such duties shall be oppositely existed. It is difficult to imagine 

that the 1989 Salvage Convention is merely intended to provide a moral duty on 

the salvor. Such remedy may be implied follows the duties themselves imposed 

by the 1989 Salvage Convention subject to the available national law or general 

law principle (for example the general contract law remedies for contractual 

salvage or negotiorum gestio remedies for non-contractual salvage),®"* but not 

limit to the Tojo Maru rule. The Tojo Maru may is still a good law but not the sole 

law applicable to Article 8.1 of the 1989 Salvage Convention. 

A further question to the effect of the salvors breached those duties is the 

extent of damages recoverable and its way. The duties of the salvor applicable 

to Article 8.1 of the 1989 Salvage Convention is limited to "the owner of the 

vessel or other property". In other words, it may be assumed that only the 

owners of the vessel or other property are entitled to claim their loss or damage 

^ The Tq/b /Warn (1972) A. C. 242. 

^ Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current Law Statutes 

1994 vol. 2, at p. 28-45. 

^ It is unclear that, in this country, whether tort law remedies is applicable to non-contractual 

salvage case if the salvor is condemned. C.M.I, reported that "The Committee felt that public law 

matter should be taken up in the context of the 1973-1978 MARPOL Convention and that private 

law matters relating to third-party liability should be dealt with by the general law on negligence or 

other appropriate international Conventions" (C.M.I. News Letter, Autumn 1986 at p.7) 
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caused by the condemned salvor. The question is whether the recoverable 

damages shall include the "liability" incurred by the owner of the vessel or other 

property to any third parties ? For example, the liability claim from other 

environmental victim, crew or other collided vessel. It is difficult to deny that 

these liability claims, if actually incurred and paid, are not formed as the 

"damages" to the owner of the vessel or other property. The real intention during 

the Drafts appeared not to expose those salvor's duties to public. However, 

according to the above viewpoint, the salvor seems to be still liable to those third 

party liability claim through the back door from the owner of the vessel or other 

property. In other words, Article 8.1 can merely prevent the direct claim from the 

third party,®® but can not reject the same claim indirectly from the owner of the 

vessel or other property (subject to any available defence or limitation which the 

owner of the vessel or other property is entitled to maintain). However, this 

indirect liability claim would be subject to the limitation of liability under the 1976 

Limitation Convention. 

3.3.1.1.4 Duty to carry out the salvage operation with due care 

The first duty in Article 8.1 of the 1989 Salvage Convention is to carry out the 

salvage operations with due care. As mentioned, the 1989 Salvage Convention 

does not prohibit the salvage parties to agree a higher duty of care or any further 

duty to be imposed on the salvor. In the Unique Mariner (No.2) and the Tojo 

Maru cases, the courts opined that the salvor who rendered services under LOF 

to use best endeavours may be negligent if the salvors leave the salvage 

service part-way through, but a pure salvor is under no obligation to continue 

services which he has begun.®® Does the above judges' opinion need to be 

revised since the 1989 Salvage Convention has imposed the express duty apply 

to any kinds of salvage operation (include pure salvage) to carry out the salvage 

operation with due care ? It seems that it existed no such express duty on the 

It is difficult to say Article 8.1 has the effect enough to prevent any third party's claim by any 

other legal basis as in C.M.I. News Letter (Aug. 1986, at p.7) mentioned that private law matters 

relating to third- party liability should be dealt with by the general law on negligence or other 

appropriate international Conventions. 

The Unique Mariner {Ho.2) (1979) 1 Lloyd's Rep. 37 at p. 51; The Tojo Maru (1972) A. C. 242 

at p. 292. 
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pure salvor before those two cases were submitted into the courts. Prof. Gasket), 

bases on the minor "due care" duty imposed by the 1989 Salvage Convention, 

opines that "the salvors is perfectly entitled to leave a salvage job when it has 

become too difficult or expensive and there seems to be no concept that it is 

compulsory to continue a salvage service once started".®^ All related documents 

in the C.M.I, and I.M.O., provided no advice in relation to this issue. It exists no 

difference to the service rendered under LOF salvage contract which the "best 

endeavours" duty is imposed, but it will be a problem to pure salvage or other 

salvage contractual forms which provide less duty of care than LOF. I personally 

do not consider that merely bases on the "due care" test can decide the 

inference that "it is not compulsory to continue a salvage service once started." 

As discussed, the purpose of the Drafts in 56 and 57th I.M.O. sessions to 

replace "best endeavours" from the original Draft by "due care" was merely 

intended to protect salvors (specially to the non-professional salvors) without 

serious subjective concern in performing the operation. The change of duty of 

care contained no intention that the salvor is entitled to leave a salvage job when 

it has become too difficult or expensive. By reasons that 1) the initial intention of 

this duty provision was intended to follow the same line with the LOF; and 2) 

considering the background (1978 "Amoco Cadiz") which this duty clause being 

created, though it may be improperly if says "the salvor is compulsory to 

continue a salvage service once started", but may be properly if says "the salvor 

is not entitled to leave a salvage job when it has become too difficult or 

expensive". Another factor which has to consider to this issue is the change of 

the traditional "no cure no pay" salvage. A salvor discontinued his job would get 

nothing from ordinary reward for his unfinished (unsuccessful) service. However, 

the salvor may be still entitled to claim special compensation under Article 14 of 

the 1989 Salvage Convention for any services he has performed. Form the point 

of view to prevent damage to the environment declared in the preamble of the 

1989 Salvage Convention and the new special compensation regime to induce 

salvors to take action, it is better that the salvors is not entitled to discontinue his 

job. 

Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current Law Statutes 

1994 vol. 2, at p. 28-44. 
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3.3.1.1.5 Duty to prevent or minimize damage to the environment 

Salvor's second duty in Article 8.1 of the 1989 Salvage Convention is "to 

exercise due care to prevent or minimize damage to the environment". The 

beginning words "in performing the duty specified in subparagraph (a)" obviously 

attempt not to expose salvor to public. It is interested to note that this sub-

paragraph (b) uses the language "in performing the duty but not for 

example "in performing the salvage operation..". It is suggested that, salvor's 

duty to prevent damage to the environment is existed only when he also owed 

the duty to carry out the salvage operation. The concept of "to carry out the 

salvage operation" is different from "the duty to carry out the salvage operation 

with due care". In accordance with the wording used in Article 8.1(b) of the 1989 

Salvage Convention, the salvors do not naturally owe the duty to prevent 

damage to the environment while they are carrying out the salvage operation. 

This is not an independent duty follows the salvage operation but a parasitic 

duty followed and controlled by the duty to carry out the salvage operation with 

due care. Furthermore, in case the salvor owes no duty of Article 8.1(a) or to the 

salvage operation which imposed a duty heavier than the "due care" test, the 

salvors are also owed no duty of Article 8.1(b) to protect damage to the 

environment. 

The salvor's duty in Article 8.1(b) of the 1989 Salvage Convention to 

prevent damage to the environment is parasitically to the "duty to carry out 

salvage operation with due care". However, the salvors' right to claim special 

compensation in Article 14 of the 1989 Salvage Convention is accrued in case 

the salvor "has carrier out salvage operation (in respect of a vessel which by 

itself or its cargo threatened damage to the environment)". In other words, the 

duty imposed on the salvor to prevent damage to the environment is not in 

keeping the same line with his right to claim the special compensation. 

The prerequisite wording in present text of Article 8.1(b) can be traced back 

to the 1987 Draft but with reasons unknown.®® By reference to the wording used 

in the 1981 and 1983 Drafts, the duty to prevent damage to the environment 

was connected with the salvage operation, but not the duty to carry out the 

salvage operation with due care. The present text may cause some problems 

and difficulties. For example, the tribunal, before he decides whether a salvor 

The whole Article is based on a proposal submitted by UK delegate under the common 

understanding only to keep the private law matter between the salvor and the salving interests. 
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has properly performed his duty under Article 8.1(b), has to consider at first 

stage whether the said salvor has carried out the salvage operation with due 

care. 

3.3.1.1.6 Duty to seek assistance 

Salvor's third duty in Article 8.1 of the 1989 Salvage Convention is "to seek 

assistance from other salvors whenever circumstances reasonably require". In 

the 1987 Draft, the words "obtain assistance" was instead of a less compulsory 

wording -"seek assistance" in order to remove the circumstance which may 

possibly impose the duties on the salvors outside their performance in rendering 

the salvage operation. The said "other salvors" may include the principal salvor's 

sub-contractor who rendered service outside his contract duty. Unlike Article 

8.1(a) & (b) and LOF, neither "due care" nor "best endeavours" are required in 

this sub-paragraph (c). It may be a problem to decide for what circumstance is 

reasonably required to seek assistance, it is suggested that whether the 

circumstance is reasonably required shall generally be referred to salvor's 

subjective judgment. Unless the test of "to seek assistance" and "the 

circumstance is reasonably required" stand on the same line (salvor's subjective 

judgment), salvor may be easily challenged by the salvees that he failed to 

properly exercise the duty to seek assistance. For example, for avoiding delay, 

the salvees may always expect more powerful tugs or equipment to be used in 

salvage operation. However, the salvor may consider his tug and equipment are 

sufficiently enough to render such service even if it may really take a little more 

time to finish. There are some questions; 1) whether the salvee is entitled to 

request salvor to seek assistance from other salvor; 2) whether the salvee can 

by himself, ignore the service rendering by the leading salvor, to seek (or obtain) 

assistance from other salvor; and 3) to further request the salvor to accept the 

other salvors' intervention. They are the problems beyond Article 8.1(c) of the 

1989 Salvage Convention. The duty to seek assistance under Article 8.1(c) is 

existed only when a reasonable salvor has realized or should have realized the 

circumstance was required to seek assistance from other salvor. 

3.3.1.1.7 Duty to accept intervention 
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Salvor's fourth duty in Article 8.1 of the 1989 Salvage Convention is "to accept 

the intervention of other salvors". One of the problems raised by the Amoco 

Cadiz disaster for the salvor was the duty to accept the cooperation of other 

salvors when the circumstances reasonably require that.®® This problem 

reflected the 1981 Draft that "the salvor shall., obtain assistance from other 

available salvor". The duty to "obtain assistance" in the 1981 Draft might be 

interpreted to include the duty to accept other salvors' assistance, otherwise it 

would make no senses for its following paragraph which read that "However, he 

may reject offers of assistance made by other salvors..". In the 1983 IMO Draft, 

the duty to accept other salvors' intervention was diverged from the duty to 

obtain assistance as an independent duty provision. In the 1987 Draft, this duty 

provision had three changes: 1) added the word "reasonably"; 2) added "or other 

property" and 3) "such intervention was not necessary" was replaced by "such a 

request was unreasonable". 

The salvors do not naturally owe the duty under Article 8.1(d) of the 1989 

Salvage Convention to accept other salvors' intervention unless he is 

(reasonably) requested to do so by the owner or master of the vessel or other 

property. However, the salvor has to accept the intervention once said request 

was (reasonably) submitted. An unreasonable request does not discharge 

salvor's duty to accept intervention but merely not prejudice the amount of his 

reward. In other words, in case the owner or master of the vessel or other 

property have submitted their intervention request, whether such request 

reasonable or not, the salvor shall in any event accept the other salvors' 

intervention. If this analysis is correct, the words "reasonably" an6 "reasonable" 

used in Article 8.1(d) of the 1989 Salvage Convention seems to be given 

different meaning. The former "reasonably" represents merely whether the 

owner or master have properly submitted their request to the salvor with some 

clear reason(s). The latter "reasonable" represents the submitted request should 

be proper and reasonable in comparison with the circumstance at the time the 

request being submitted. 

The persons who are entitled to submit intervention request under Article 

8.1 (d) of the 1989 Salvage Convention are limited to "the owner or master of the 

vessel or the owner of other property". In other words, the salvors owe no duty to 

accept any intervention request from any other persons, for example the nearby 

competitive salvor. It may incur problems if the salvor received different request 

C.M.I. New Letter, Dec. 1981, at p.2, 
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from the owner of the vessel, the master and or the owner of other property/"" 

Article 8.1(d) of the 1989 Salvage Convention provides also that "the 

amount of salvor's reward shall not be prejudiced should it be found that such a 

request was unreasonable". This proviso implies lots of questions unsettled. 

Two of them are 1) the relationship between Article 8.1(d) and Article 19 of the 

1989 Salvage Convention; and 2) whether the special compensation shall be 

prejudiced if the request found unreasonable? 

Article 19 of the 1989 Salvage Convention provides salvees a right to 

prohibit the salvage operation and no payment is given rise the salvees who 

gave the prohibition advise expressly and reasonably. To prohibit the salvage 

operation, strictly speaking, is not entirely same as the meaning of "to accept the 

intervention". To accept the intervention of other salvors under Article 8.1(d) of 

the 1989 Salvage Convention does not mean the first salvor is therefore wholly 

prohibited to continue his service. To accept the intervention may have some 

implications: a) the interventing salvor has priority to render or even take over 

the whole salvage service; and b) the first salvor shall cooperate with the 

intervening salvor if his work is not discontinued. It is a duty on salvor to accept 

other salvor's intervention if a reasonably request received from the salvees. 

Failed to perform this duty may be resulted in damages claim from the salvees. 

However, Article 19 of the 1989 Salvage Convention merely provides the 

salvees are entitled to reasonably prohibit the salvage operation. Article 19 

basically does not impose a duty on the salvor to accept the salvees' prohibition 

request. In accordance with Article 19 of the 1989 Salvage Convention, the 

salvor may choose to ignore salvees' prohibition request and continue his work 

with an effect that the salvee shall not give rise to payment if the prohibition 

request was expressly and reasonably. Namely that, the salvor may get nothing 

to the reward even if his continuing works have had a useful result. It implies that 

the salvees shall give rise to payment if found their request was unreasonable. It 

is difficult to say, in accordance with the Article 19 of the 1989 Salvage 

Convention, the said salvor is therefore liable to the salvees' damages (if have) 

unless it existed fault or neglect on the salvor during the prohibited operation. 

The circumstance is slightly different from Article 8.1(d) of the 1989 Salvage 

Convention. The salvor breached the duty to accept intervention may give the 

salvees, who submitted the intervention request and whatsoever such request 

See Prof. Gaskell's discussion {Annotations on Merchant Shipping (Salvage and Pollution) Act 

1994, Current Law Statutes 1994 vol. 2, at p. 28-46.) 
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reasonable or not, an implied right to claim damages. 

Article 19 of the 1989 Salvage Convention provides also that the 

salvees shall not give rise to payment once they have submitted an express and 

reasonable prohibition to the salvor". The word "payment" as defined in Article 

1(e) of the 1989 Salvage Convention includes the reward under Article 12, 

Article 13 and special compensation under Article 14 of the 1989 Salvage 

Convention. A problem is whether the meaning of the words "the salvees shall 

not give rise to payment" includes any payment wherever incurred in or before 

the prohibition was submitted or merely not give rise to payment may incur after 

the prohibition was submitted ? For example, the salvor might have saved part 

of property before he received the prohibition request. An equitable suggestion 

is the Article 19 of the 1989 Salvage Convention shall not affect the payment 

incurred before he received the prohibition request. Namely that, the salvor is 

still entitled to claim the reward (if have had a useful result under Article 12/13 of 

the 1989 Salvage Convention) and or the special compensation (under Article 

14 of the 1989 Salvage Convention) incurred before he received the salvees' 

prohibition request. Furthermore, if the prohibition request was finally found 

unreasonable, the amount of salvor's payment shall not be prejudiced, either the 

payment was incurred or would have been incurred in/before/after the 

prohibition or whether the salvor has followed the prohibition or not. 

The same analysis may also apply to Article 8.1(d) of the 1989 Salvage 

Convention. Namely that, the salvor's right to claim payment (reward and special 

compensation) incurred before he received the salvees' intervention request 

shall not be prejudiced. It may be a problem to the payment may incur or would 

have been incurred after he received the intervention request, as Article 8.1(d) 

of the 1989 Salvage Convention provides only "the amount of salvor's reward 

shall not be prejudiced", which the salvor's right on special compensation is not 

included. Can it be suggested that, if interprets Article 8.1(d) conversely, the 

amount of salvor's special compensation may be prejudiced should it be found 

such a request was unreasonable? The C.M.I, and I.M.O. Documents provided 

no advise why Article 8.1(d) of the 1989 Salvage Convention merely expresses 

the word "reward", but not "payment" likes as Article 19. It existed no signs that 

the 1989 Salvage Convention intended not to expose the salvees under this 

sub-paragraph to bear the anticipatory special compensation which may be 

properly incurred after the salvor accepted the intervention. Prof. Gaskell opines 

"a first salvor who has been unreasonably forced to accept an intervention which 

resulted in the sinking of the ship in distress might have a claim to recover its 
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expenses under Article14, provided that there was a threat to the 

environment".^°^This opinion is still unclear to the anticipated special 

compensation claim. My suggestion is the salvor who accepted an 

unreasonable intervention request is not entitled to claim the anticipated special 

compensation. This suggestion is not based the converse interpretation to 

Article 8.1(d), but on Article 14.3 of the 1989 Salvage Convention. Article 14 of 

the 1989 Salvage Convention merely provides safety net cover to the salvor's 

expenses reasonably incurred in the salvage operation. It may be well assumed 

that the first salvor will not incur further expenses if the salvor discontinued his 

work after accepted the salvees' intervention request. In other words, in case the 

first salvor has accepted intervention, whether such intervention was reasonable 

or not, the first salvor's right to claim special compensation is not prejudiced to 

the expenses incurred before he followed the request, but may be prejudiced to 

the anticipated expenses after the request. 

The circumstance may be more complex if the salvor decided not to follow 

salvees' intervention request and keep on his work. There are four 

circumstances have to be settled that; 1) to the reward if found request 

reasonable: 2) to the special compensation if found request reasonable; 3) to 

the reward if found request unreasonable and 4) to the special compensation if 

found request unreasonable. Article 8.1(d) of the 1989 Salvage Convention 

deals with nothing about these circumstances. The salvor did not follow the 

salvees' intervention request may entitle the salvees to claim damages. 

However, the salvees' liability to pay salvage payment is not exempted unless 

the circumstance of Article 19 of the 1989 Salvage Convention was also 

satisfied. In other words, to the above circumstances, the salvees under Article 

8.1(d) of the 1989 Salvage Convention shall still give rise to payment under the 

1989 Salvage Convention (the reward- if have had useful result and or the 

special compensation if the vessel and or cargo threatened damage to the 

environment). 

The below table shows the different application between Article 8.1(d) and 

Article 19 of the 1989 Salvage Convention; 

Annotations on Merchant Stiipping (Salvage and Pollution) Act 1994, Current Law Statutes 

1994 vol. 2, at p. 28-46, 
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Article 8.1(d) 

Accept intervention 

Article 19 

Prohibit the operation 

Duty on Salvor (?) salvor's duty not salvo's duty 

Right on Salvees{?) salvees' implied right salvees' right 

Salvees' request Reasonable Unreasonable Reasonable Unreasonable 

If salvor fo l lowed 

• no reward 

• not prejudice to 

special compensation 

incurred before 

followed 

• prejudice to the 

special compensation 

after followed as no 

expenses actually 

incurred. 

0 not prejudice to 

reward 

• not prejudice to 

special compensation 

incurred before 

followed 

• prejudice to the 

special compensation 

after followed as no 

expenses actually 

incurred. 

O "not give rise to 

payment" 

O basically no reward 

• not prejudice the 

special compensation 

incurred before 

followed. 

• "give rise to 

payment" 

• not prejudice to 

reward as well as to 

special compensation 

If salvor not 

fol lowed 

• breached the duty -

damages (if have) 

• not prejudice to 

reward as well as to 

special compensation 

O also breached the 

duty - damages (if 

have) 

• not prejudice to 

reward as well as to 

special compensation 

O not breached the 

duty 

• no reward even if 

have useful result 

• not prejudice the 

special compensation 

incurred before 

followed. 

O not breached the 

duty 

O not prejudice to 

reward as well as to 

special compensation 

According to the above discussions, as it exists some differences between 

Article 8.1(d) and Article 19, it is suggested that the salvees shall be requested 

to clarify their request in case there were any confusion for the salvees' request 

either "intervention" or "prohibition". 

3.3.1.2 The duty on salvor to render ass istance 

Article 10 of the 1989 Salvage Convention reproduces Article 11 and 12 of the 

1910 Salvage and Assistance Convention and its 1967 Protocol. This is a 

universal public duty of the all master to give succour to persons in distress. In 

accordance with the Merchant Shipping (Salvage and Pollution) Act 1994 

Schedule 1 Pt. I para. 3, the master of a vessel fails to comply with this duty 

commits an offence and shall be liable to imprisonment for a term not exceeding 

six months or two years or a fine or both. However, neither the owner of the 

vessel shall incur liability for his condemned master who breached this duty 

(Article 10.3 of the 1989 Salvage Convention), nor the compliance by the master 
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with that duty shall affect his right or the right of any other person to a payment 

under the Convention or under any contract [Merchant Shipping (Salvage and 

Pollution) Act 1994 Schedule 1 Pt. I para. 3.2]. 

3.3.2 The dut ies on all Owner 

3.3.2.1 General and the development during the Drafts 

Within a salvage situation, the traditional rule was, the legal liability is not 

unilaterally burdened upon the salvor. The recipient, in so far as she is able, is 

also required to exercise care and skill and to do what is reasonably within her 

power to facilitate the successful completion of the salvor's efforts and the law 

assumes that there is a mutual interest in the ultimate success of the salvage 

operation and imposes reciprocal obligations in an attempt to secure the 

common desired goal.^°^ 

The C.M.l.'s discussion to the problems raised by the Amoco Cadiz case 

initially considered the following duties for the owner or master of the vessel in 

danger to be of primary importance: 

- the duty to take timely action to arrange for salvage operations; 

- the duty to cooperate with salvors; 

- the duty to require or accept other salvors services when the first salvor cannot 

complete them alone °̂̂  

The 1981 C.M.I. Draft did not express the above third duty (to require or accept 

other salvors service) but included two further duties that; the duty to prevent or 

minimize damage to the environment and the duty to accept redelivery. However, 

the above third duty was expressed in the 1983 l.M.O. Draft, but was removed 

again, together with the first duty (the duty to take timely action), in the 1987 and 

1988 Drafts. In the 1987 Draft, the parties imposed were extended "to include 

"the owner of other property". The duties imposed on the salvees under Article 

D. Rhidian Thomas, Aspect of The Impact of Negligence Under Maritime Salvage in United 

Kingdom and Admiralty Law, The Maritime Lawyer, Vol.2 No.2, 1977, at p.85. 

C.M.I. News Letter, Dec. 1981, at p.2, 
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8.2 of the 1989 Salvage Convention now are the duty; to cooperate with the 

salvor, to prevent or minimize damage to the environment and to accept 

redelivery. Except for the above duties in Article 8.2, the 1989 Salvage 

Convention also imposes two further duties on all owners. They are the duty to 

provide security and the duty not to remove the salved vessel and other property 

without the consent of the salvor. 

3.3.2.2 The duties in Article 8.2 

Article 8.2 of the 1989 Salvage Convention provides "the owner and master of 

the vessel or the owner of other property in danger shall owe a duty to the 

salvor." Those wording, same as Article 8.1 of the 1989 Salvage Convention, 

were created in the I.M.O. 57^ session proposed by U.K. delegate to prevent the 

possibility of resulting in the salvage parties to be exposed to public liabilities 

under the 1989 Salvage Convention. Those wording represent an important 

change that the duties are imposed not only on the vessel but also upon cargo 

and other property as well. It also represents that the salvees do not owe such 

named duties to anything or anyone (including to other salvees) other than the 

salvor under the 1989 Salvage Convention. Whether a salvee shall be liable to 

other persons' damages caused by his breach of such duty is governed by other 

convention or national law or the related contract but not the 1989 Salvage 

Convention. 

Again, by using the word "or" between the owner/master of the vessel and 

the owner of other property, it may be assumed that both of these salvees owe 

the duties (as well as liability) to the salvor separately not jointly. In other words, 

an endeavoured salvee is basically not liable to other salvee's failure. It means, 

in assessing the reward and special compensation, the tribunal shall be 

requested to separate the amount to the reward or special compensation 

enhanced by reason of a certain salvee failed to exercise his duty. Shall the 

shipowner be liable to the "enhanced" special compensation which results from 

the owner of other property failed to exercise his duty ? Though Article 14.6 

provides "nothing in this article shall affect any right of recourse on the part of 

the owner of the vessel", it may be better that the shipowner may at first stage 

reject salvor's claim to the "enhanced" special compensation caused by other 

salvees in accordance with Article 8.2 of the 1989 Salvage Convention. 
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3.3.2.2.1 The effect of breaching the duties 

The 1989 Salvage Convention expresses nothing about the effects in case the 

salvees failed to perform their duties. In the Valsesia (1927)^°^, the attempts of 

two salving tugs to extricate a grounded vessel were frustrated by the negligent 

failure of the endangered vessel to slip her anchor at a critical moment in the 

salvage operation. The salvors were not entitled to a salvage reward for want of 

success. Nonetheless, they were held to be entitled to rely on the recipient 

vessel's breach of duty and recovered damages equal to the agreed salvage 

reward. In the Valsesia case, the obligation between the parties as implicit in the 

salvage agreement existing between the parties. In the Glasgowthere 

was no salvage agreement, the services were performed at the request of the 

endangered vessel. Neither the authorities nor reference to general principle 

suggest that the obligation is restricted to consensual situations. Presumably the 

obligation is a product not only of express or implied agreement, but also of 

general maritime law, thus securing for it an extra-contractual existence. If this 

be the case, then a salvor who is a pure volunteer may be the benefactor of 

such an obligation.''®® 

Prof. Gaskell, in giving comments on Article 8.2(a) of the 1989 Salvage 

Convention, opines that "failure to co-operate may be taken into account by the 

tribunal assessing the reward under Art. 13. If the failure resulted in the loss of 

the vessel and cargo, the salvor may be entitled to its expenses under Art. 14 

where there was a threat to the environment. In other case, not involving such a 

threat, the salvor may have an action for breach of the 1989 Convention"^®'' This 

opinion exists some difficulties to follow. For example, failure to co-operate may 

result in more difficult work on the salvor, the criteria which tribunal may take into 

account in assessing the reward is the said "more difficult work", but not 

"salvees' failure to co-operate". 

An "enhanced" reward may be treated as a kind or part of salvor's 

damages caused by the salvees' failure, but not represents the whole remedy to 

The l/a/ses/a (1927) P. 115. 

G/asgow (1914) 13 Asp. IVI.C. 33. 

Discussed in The Valsesia (1927) case. 

Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current Law Statutes 

1994 vol. 2, at p. 28-47. 

224 



the salvor. In other words, the effect of the salvees' failure is to make good the 

salvor's damages caused. The salvor's damages may include; 

a) more difficult or heavier works to the salvor; 

b) unable to claim the reward under Article 12/13 (special compensation ?) 

in case the failure resulted in no useful result and 

c) results in that the salvor shall be liable to any third party. 

For circumstance a, salvor's damages may be remedied from the enhanced 

reward in accordance with Article 13 of the 1989 Salvage Convention or its 

increased expenses actually incurred in accordance with Article 14 of the 1989 

Salvage Convention and may recover the insufficiency from the condemned 

salvees beyond the reward. 

For circumstance b, the salvor may be entitled to claim the "presumed 

reward" from the condemned salvee, or his incurred expenses in accordance 

with Article 14 of the 1989 Salvage Convention. However, the total presumed 

reward and special compensation shall not exceed the amount of the salvor's 

damages. 

For circumstance c, salvor's liability incurred to third party may be took 

into account in assessing the reward in accordance with Article 13.1(g) of the 

1989 Salvage Convention and may further recover the insufficiency from the 

condemned salvees beyond the reward. 

It may be a problem that whether the salvor is entitled to claim the Article 

14,2 augmentative special compensation by reason that the salvor lose the 

opportunity to successfully prevent or minimize damage to the environment? 

The loss of opportunity may be considered too remote. However, the real 

problem is Article 14 of the 1989 Salvage Convention merely provides a safety 

net cover to the expenses (and fair rate) actually and reasonably incurred by the 

salvor. If the salvor did not incur (or to incur continually) any further expenses, 

whether the salvees' breached the duty or not, the salvor seems still not to be 

entitled to claim any kind of presumed or anticipated special compensation. In 

other words, the salvor's damages claim may resort to Article 14 of the 1989 

Salvage Convention, but restrict to the expenses he actually incurred. 
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3.3.2.2.2 Duty to co-operate fully with the salvor 

Salvees' first duty in Article 8.2 of the 1989 Salvage Convention is "to co-operate 

fully with the salvor during the course of the salvage operation". The 1989 

Salvage Convention expresses nothing about the real extent and degree of this 

"fully co-operate" duty. The purpose of this sub-paragraph (a) (as stated in the 

C.M.I. Documents) "to ensure the efficient carrying out of the salvage 

operation"^"® may be the best test to consider whether or not the salvees have 

performed their fully co-operate duty with the salvor. The words "to co-operate 

fully with him (the salvor)" represent not the act on salvees' own but to follow the 

direction or request from the salvor. Salvage contracts may express some more 

detailed requests, for example LOF 95 clause 3 provides not only the salvees' 

co-operate duty, but also further particularizes the duty to obtain entry to the 

safety place as well as allow the salvor to reasonably use the vessel's 

machinery gear equipment anchors chains stores and other appurtenances free 

of expenses. 

Neither the 1989 Salvage Convention nor LOF mention about the standard 

of care on the salvees in performing this duty. Though the 1989 Salvage 

Convention imposes the "due care" duty (and "best endeavours" in LOF) on 

salvor to carry out the salvage operation, it does not mean the salvees owe the 

same standard care of duty to co-operate fully with salvor. This is not a 

compulsory or strict duty as this suggestion was rejected in the l.M.O. 56^ 

s e s s i o n . T h e "best endeavours" test may be ignored here as the wording "to 

co-operate fully with salvor" are implied less even no subjective test on the 

salvees in performing such duty. It is suggested to adopt the "due care" test, 

likes as Article 8.1 and Article 8.2(b) of the 1989 Salvage Convention, or the 

"prudent owner" test to decide whether the owners have co-operated fully with 

the salvor or not. 

3.3.2.2.3 Duty to exercise due care to prevent damage to the 

environment 

Salvees' second duty in Article 8.2 of the 1989 Salvage Convention is "to 

C.M.I. New Letter, Sept. 1984, at p.15. 

C.M.I. New Letter, Spring, 1986, at p. 10. 
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exercise due care to prevent or minimize damage to the environment while they 

were performing the duty to fully co-operate with the salvor during the course of 

the salvage operation". In the 1981 and 1983 Drafts, the salvees' duty to prevent 

or minimize damage to the environment was not only universal (not limit to the 

salvor and also not limit to the salvage operation) but also heavier (use their best 

endeavour). According to the common understanding in the l.M.O. 56th and 

57th sessions "not to expose the salvage parties liabilities to public", the Draft 

was changed in 1987 to the text as we may see in the present 1989 Salvage 

Convention. This duty is merely a parasitic duty following the duty of "co-operate 

fully" under Article 8.2(a) of the 1989 Salvage Convention. It is basically also a 

kind of duty to "co-operate fully" with salvor, but highlighted by the 1989 Salvage 

Convention in order to stress the important of preventing and minimizing 

damage to the environment. It is therefore that the performance of this duty shall 

be governed by the Article 8.2(a) of the 1989 Salvage Convention. For example, 

the duty is exists only in the course of the salvage operation, not before or after 

even to the significant period between the casualty has arisen and the 

commence of the salvage operation. Though LOF clause 3 (owners cooperation) 

does not express this environmental duty on owners (salvees), but the owners 

under LOF still owe this duty either subject to the 1989 Salvage Convention or 

the contractual "co-operate" duty implied. The salvees do not naturally owe the 

duty under the 1989 Salvage Convention to prevent or minimize damage to the 

environment by themselves. The duty arose only when the salvees have 

received the salvor's express co-operate direction or request or subject to any 

express requests under a salvage contract. It may be read, if we connect both 

sub-paragraph (a) and (b), that the salvees owe a duty to co-operate fully with 

the salvor to exercise due care to prevent or minimize damage to the 

environment during the course of the salvage operation. 

3.3.2.2.4 Duty to accept re-delivery 

Salvees' third duty in Article 8.2 of the 1989 Salvage Convention is "to accept 

redelivery when the vessel or other property has been brought to a place of 

safety and reasonably requested by the salvor to do so". This is one of several 

new provisions introduced to facilitate the salvors' working condition to increase 
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the elements of encouragement."" Unlike Article 8.2 sub-paragraph (a) and (b), 

this duty will not incur until the slaved vessel or other property has been brought 

to a place of safety (i.e. after but not during the salvage operation). Breach this 

duty might will not have any affect in assessing the reward or special 

compensation under Article 12-14, but the salvor may be entitled to a 

restitutionary payment (The Winson case"^). It is not a issue will be discussed 

here in relation to the meaning of "place of safety" even or the "completion of the 

salvage services". A general interpretation to the "place of safety" is that it does 

not mean a place which will remain safe at all time and in all conditions, services 

may be terminated at a place where the respondents (salvees) might, by giving 

reasonable co-operation, arrange for shifting to a discharge berth on ordinary 

commercial t e r m s . I n the I.M.O. 54^ session, I.S.U. ever proposed to add 

"Such request shall not be made by the salvor until the vessel or property has 

been preserved from the danger from which it was required to be salved and has 

been brought to a place where a prudent owner would reasonably be expected 

to be able to preserve such vessel or property on a non-salvage basis," but 

failed. 

Furthermore, this duty will not incur until a reasonable redelivery request 

was submitted by the salvor. LOF 80 clause 2, which reflected the introduction of 

Article 8.2(c) of the 1989 Salvage Convention, existed no such advanced 

request. LOF 80 clause 2 states "The Owners shall promptly accept redelivery of 

the salved property at such place". However, since the above wording in LOF80 

was removed from LOF90 and LOF95, by reference to the incorporation clause, 

LOF 90 and 95 is now basically standing on the same position with the 1989 

Salvage Convention. 

3.3.2.2.5 Duty to take timely action and to require or accept other 

services (?) 

It is necessary to further discuss two duties which existed in the earlier Drafts but 

not included in the final 1989 Salvage Convention. They are the duty "to take 

timely action" and the duty "to require or accept other salvors services when the 

C.M.I. New Letter, Sept. 1984, at p.16. 

The 14/7/ison (1982) A. C. 939. 

LOF Digest, 3"̂  Edition, 1994, at p. 16. 
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first salvor cannot complete them alone". 

In the 1981 and 1983 Drafts Article 2-1.1, it stated that "the owner and 

master of a vessel in danger shall take timely and reasonable action to arrange 

for salvage operation". This particular duty was removed in the 1987 Draft, 

which based on the U.K. delegate's general proposal in the l.M.O. 57^ session, 

to prevent the possibility of resulting in the salvage parties to be exposed to 

public liabilities under the 1989 Salvage Convention. At least two attempts at the 

1989 Diplomatic Conference were proposed to reintroduced this duty"^ but were 

withdrawn through lack of support. 

At the 1989 Diplomatic Conference, Hong Kong delegate opined that "It 

may exist a principle of traditional salvage law that the duty of a master whose 

ship has suffered damage is to take reasonable care to preserve the ship and its 

cargo and bring both to their destination as cheaply and efficiently as possible, 

and expressly impose a duty on the owner or master to take timely and 

reasonable action would correspond directly to the salvor's duty to exercise due 

care to salve the vessel or other property in danger"^ '̂̂  The 1989 Salvage 

Convention expresses no such duty in no event does affect this duty existing in 

the traditional salvage law as alleged. However, once this duty was expressly 

provided in the 1989 Salvage Convention without any restriction, it may expose 

all salvees' liability (include the owner of other property) to public, but not limit to 

the salvor alone. 

The 1983 Draft contained a sub-paragraph read "The owner and master of 

a vessel in danger shall require or accept other salvor's salvage services 

whenever it reasonably appears that the salvor already effecting salvage 

operations cannot complete them alone within a reasonable time or his 

capabilities are inadequate". The reason why this duty was not appeared in the 

later 1987 Draft was not clear. Bearing in mind that this duty is implied in the 

duty to take timely and reasonable action. Once the Legal Committee 

considered not to express the latter wider duty (to take timely action), the former 

seems would not be saved alone. 

3.3.2.3 The duties in Article 21 

They were Germany (LEG/C0NF.7/CW/WP.15) and Hong Kong (LEG/C0NF.7/CW/VVP.29). 

LEG/C0NF.7/CW/WP.29. 
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3.3.2.3.1 Duty to provide security 

Article 21.1 of the 1989 Salvage Convention provides "Upon the request of the 

salvor a person liable for a payment under this Convention shall provide 

satisfactory security for the claim, including interest and costs of the salvor." 

The duty to provide security arises only when the salvor submits such 

request. A salvor will be able to demand security even when the salved property 

is out of his possession as Article 21.1 does not impose a time limit in which the 

request can be made."® However, the salvor's right to request security without 

time limit under the 1989 Salvage Convention may be weaken by way of any 

express terms in the salvage contract. LOF 80/90 clause 4 (LOF95 clause 5) 

express the contractor (the salvor) shall immediately after the termination of the 

services or sooner notify the Council and where practicable the owners of the 

amount for which he demands salvage security. Though LOF does not express 

the effect if the salvor delay to submit the request, but it may be implied that the 

Council and or the owners may refuse to provide security without the effect of 

breaching the 1989 Salvage Convention if the salvor did not submit such 

request immediately. In such a case, the salvor could only exercise his right of 

maritime lien on the property salved for his payment."'̂ ® Similarly, if a LOF was 

agreed, the salvees' duty to provide a satisfactory security would not be 

interpreted beyond the meaning of "reasonable security" in the light of the 

knowledge available to the salvor at the time when the demand is made (first 

introduced in LOF90). 

Article 1(e) of the 1989 Salvage Convention defines "payment" means any 

reward, remuneration or compensation due under this Convention. The purpose 

of this definition, as reported by the C.M.I., was to introduce a general word 

covering payment in respect of expenses as well as payment in respect of a 

property awardIt may be well assumed that, subject to the definition of Article 

1(e), Article 21 of the 1989 Salvage Convention was designed for a security to 

Prof. Gaskell, Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current 

Law Statutes 1994 vol. 2, at p. 28-76. 

It is another problem, which will be discussed later that whether a salvor who failed to 

immediately submit security request under the LOF still has a maritime lien on the vessel salved 

for his special compensation, as the LOF 80/90/95 (clause 5 or 6) mention "the contractor shall 

have a maritime lien on the property salved for his remuneration". 

C.M.I. News Letter, Sept. 1984, at p. 11. 
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be given for the salvor's claim for Article 13 (property award) and Article 14 

(salvor's expenses) of the 1989 Salvage Convention, but not includes any other 

claims under the 1989 Salvage Convention, for example life salvage under 

Article 16.2 or salvor's damages claim under Article 8.1 of the 1989 Salvage 

Convention. 

An attempt, as we may see in the 1981 C.M.I. Draft, to provide a right in 

the Convention against the insurers of the salved vessel or other property in 

cases of failure to meet the request to produce security was not 

succeeded.^^^Another attempt, proposed by l.S.U. in the 55^ session, to impose 

the duty on the owner of the vessel to provide security for and on behalf of other 

property was also failed. 

3.3,2.3.2 Duty of not to remove the salved property without the consent 

of the salvor 

Article 21.3 of the 1989 Salvage Convention provides "The salved vessel and 

other property shall not, without the consent of the salvor, be removed from the 

port or place at which they first arrive after the completion of the salvage 

operations until satisfactory security has been put up for the salvor's claim 

against the relevant vessel or property." This duty was introduced in the 1983 

Draft proposed by l.S.U. by reference to the clause 5 of LOF 1980 (which first 

introduced in 1924 LOF). 

The 1989 Salvage Convention merely states "the salved vessel and other 

property (i.e. the salved subject) shall not be removed". A problem may incur 

that who owes the duty not to remove the salved subject? Does it include the 

port authority or a removal order from the port authority? The purpose of this 

provision is to secure the salvor's right on payment by obtaining an advanced 

satisfactory security from the liable parties. The persons who owe the duty may 

1981 C.iVI.I. Draft Art.4-2,3 read "If satisfactory security has not been provided within a 

reasonable time after a request has been made, the salvor is entitled to bring any claim for 

payment due under this Convention directly against the insurer of the person liable. In such a 

case the insurer shall only be liable if and to the extent that he would be liable if the claim in 

respect of the payment had been brought against him under contract of insurance by the person 

liable. The insurer shall have all defences available under the contract of insurance as against the 

person liable for the payment". 
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be assumed the parties who are liable for a payment and their related agents, 

employees or servants. It is difficult to say that, under the 1989 Salvage 

Convention, the port authority is also imposed the duty not to remove the salved 

property. Furthermore, the salvees would not be condemned in breaching this 

duty if they obeyed a removal order from the port authority. However, in such a 

case, the duty under this provision will further be extended to such port or place 

the salved property was removed. 

In some complex salvage operations, the port or place at which the vessel 

or other property first arrive might be not the same, and or the whole salvage 

operations have not yet completed but part of other property has brought to a 

place of safety. It is suggested that the words "port or place at which they first 

arrive after the completion of the salvage operations" in Article 21.3 of the 1989 

Salvage Convention shall not be narrowly interpreted as the port or place which 

"the vessel and other property" first arrived (together) after the completion of the 

(whole) salvage operations. 

3.3.3 The obl igat ion particularly imposed on Shipowner 

Article 13.2 of the 1989 Salvage Convention declares a basic salvage rule that 

each salved interest is only liable to the payment in proportion to their respective 

salved value. Again and in accordance with Article 21.1 of the 1989 Salvage 

Convention, each salved interest is only liable to provide security to the salvor 

for his liable payment. However, Article 21.2 of the 1989 Salvage Convention 

provides that "Without prejudice to paragraph 1, the owner of the salved vessel 

shall use his best endeavours to ensure that the owners of the cargo provide 

satisfactory security for the claims against them including interest and costs 

before the cargo is released." In the C.M.I, documents, it mentioned "this rule 

has special application in the jurisdiction where the owner of the ship involved in 

casualty is not liable for salvage remuneration due from the c a r g o . T h e 

purpose of introducing this provision is to consider the difficulty in obtaining 

security from cargo owners particular in the case of general cargo, as the salvor 

may be in difficulties in even establishing the identities of the owners (or insurers) 

of the salved cargo. 

C.M.I. News Letter, Sept. 1984, at p. 29. 

Brice, ibid., at para. 6-62. However, Professor Gaskell opines "Article 21.2 is designed to deal 
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The owner of the salved vessel, under the Article 21.2 of the 1989 Salvage 

Convention, owes no duty to provide security for and on behalf of the salved 

cargo or to collect the security from salved cargo for the s a l v o r , b u t merely to 

use his best endeavours to ensure cargo owners provide satisfactory security. 

The use of the words "the salved vessel" may imply that the duty does not 

extend to the owner of the vessel with having had no useful result to the vessel 

in the salvage operation. The circumstance is slightly different from the LOF. 

LOF 80/90/95 state "the owner of the vessel their servants and agents" which 

imply the owner of the vessel, whether the vessel have had a useful result or not, 

shall still owe the duty to ensure cargo owners to provide security. 

Article 21.1 of the 1989 Salvage Convention imposes a heavier standard 

of care "best endeavours" on the owner of the salved vessel rather than the "due 

care" test as used in Article 8 of the 1989 Salvage Convention. Article 21.2 of 

the 1989 Salvage Convention may imply a further duty that the owner of the 

salved vessel shall not release the salved cargo before a satisfactory security is 

affirmed having already provided. The owner of the salved vessel is neither the 

debtor to provide cargo security nor the creditor to accept such security. The 

owner of the salved vessel while performs this duty may have difficulty to know 

whether a satisfactory security (for the claims including interest and costs) has 

been provided by the cargo owner (or cargo insurer) and whether or not such 

security have been accepted by the salvor, unless he keeps closely advised of 

the salvor. It is therefore suggested that Article 21.2 of the 1989 Salvage 

Convention may also imply a duty on the salvor (or his appointed agent - for 

example average adjuster) to timely affirm whether a satisfactory security is 

provided and accepted. 

3.3.4 The obligation on State Party 

with the particular problem of the shipowner who only has the obligation to put up security for its 

part of the reward and who, through indifference or collusion, allows the cargo owners to remove 

their cargo without them first having provided security to the salvor" (Annotations on Merchant 

Shipping (Salvage and Pollution) Act 1994, Current Law Statutes 1994 vol. 2, at p. 28-77). 

Of course, the shipowner may provide security, acceptable by the salvor, for and on behalf of 

the salved cargo at his own risk. And the shipowner may be appointed by the salvor to collect 

security from the cargo owner at salvor's expenses. 
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The 1989 Salvage Convention provides at least three different obligations on the 

State Party. They are the obligation to co-operation the salvage operation in 

Article 11; the obligation to encourage the publication of arbitral awards in Article 

27 and the obligation to adopt the measure necessary to enforce the duty on 

master to render assistance in Article 10.2. 

3.3.4.1 To co-operate the salvage operation 

Article 11 of the 1989 Salvage Convention provides "A State Party shall, 

whenever regulating or deciding upon matters relating to salvage operations 

such as admittance to ports of vessels in distress or the provision of facilities to 

salvors, take into account the need for co-operation between salvors, other 

interested parties and public authorities in order to ensure the efficient and 

successful performance of salvage operations for the purpose of saving life or 

property in danger as well as preventing damage to the environment in general." 

The purpose of this obligation, as mentioned in the C.M.I, report, is that "co-

operation from public authorities of coastal States would often be indispensable 

to the success of the salvage operations. 

There is a narrow suggestion that the obligation is only effectively placed 

on the Crown in the persons of the Secretary of State for Transport, since there 

is no reference to "public authorities", as in Art.5.^"However and refers to the 

C.M.I, document as cited above, the 1989 Salvage Convention seems existed 

no intention not to include "public authorities" in the wider meaning of "State 

Party". On the other hand, public authorities (e.g. port authorities or coast guard) 

are always the most direct parties which may provide efficient co-operation to 

the timely savage operation. It is unable to imagine that only the Secretary of 

State for Transport is imposed the co-operation obligation to decide upon 

matters relating to every salvage operations incurred. 

Bearing in mind that. Article 11 of the 1989 Salvage Convention merely 

imposes a soft obligation on the State Party, even though the 1989 Salvage 

Convention uses a compulsory wording "A State Party s h a l l T h e difficulty 

C.M.l. News Letter, Sept. 1984, at p. 17. 

Prof. Gaskell, Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current 

Law Statutes 1994 vol. 2, at p. 28-51). 

C.M.I, also mentioned "it was recognized that the drafting of provisions on this subject was a 
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to conceive of the circumstance where this would not be an adequate remedy 

from a "State Party" is a reason to weaken the effect as result of failure of a 

State Party. Another important reason is that Article 5 of the 1989 Salvage 

Convention expresses that the 1989 salvage Convention shall not affect any 

provisions of national law or any international conventions relating to salvage 

operations by or under the control of public authorities. If a public authority is 

entitled to exercise or to control the salvage operation in accordance with any 

national law or other international conventions and not being affected by the 

1989 Salvage Convention, the co-operation obligation under Article 11 of the 

1989 Salvage Convention is merely providing a moral obligation on the public 

authorities while they are regulating or deciding upon matters relating to salvage 

operation. Furthermore, Article 9 of the 1989 Salvage Convention also provides 

the right of coastal states to take measures to protect its coastline or related 

interests from pollution. 

3.3.4.2 To encourage the publication of arbitral awards 

Article 27 of the 1989 Salvage Convention provides "States Parties shall 

encourage, as far as possible and with the consent of the parties, the publication 

of arbitral awards made in salvage cases." The aim of this provision, as reported 

in the C.M.I. 1981 Document, was: 

....recognizes the fact that most decisions on matters of salvage are arbitral 

awards. This means that in practice it is often difficult for the parties to ascertain In 

advance the actual legal position, and the extent to which international uniformity 

is in fact achieved, cannot be appreciated/^^ 

The 1981 Draft initially provided a heavier obligation on the States that "the 

Contracting States shall take the measures necessary to make public arbitral 

awards made in salvage cases". However, this heavier obligation was 

moderated in the 1981 Montreal Conference as they considered that privacy is 

often an important part of the advantages of arbitration and that all commercial 

most delicate matter." Supra. Furthermore, it was also recorded that "some have suggested that 

the article should place stronger obligations on the states; however, no concrete proposals have 

been tabled. (C.M.I. News Letter, Winter, 1985, at p.2) 

C.M.I. Documents 1981 Montreal 1, at p. 50. 
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parties involved felt it appropriate and reasonable to retain the right to keep 

decision private if they so wish.̂ ^® 

Again and similar to the obligation in Article 11 of the 1989 Salvage 

Convention, this provision merely imposes a soft obligation or properly say a 

moral obligation on the State Party even though the 1989 Salvage Convention 

uses a compulsory wording "A State Party shall encourage..", as it was 

admitted during the Drafts that this Article did not impose a firm obligation on 

contracting states but merely serve a practical purpose by encouraging the 

publication of arbitration awards. 

It is difficult to say the U.K. government deliberately left Article 27 of the 

1989 Salvage Convention in the Schedule to the Merchant Shipping (Salvage 

and Pollution) Act 1994 can be deemed as a measure adopted by this 

government to well encourage the publication of arbitral awards (specially by the 

Lloyd's), as it still is of not much assistance to any interested parties claiming 

against this government. 

3.3.4.3 To adopt the measure to enforce the duty on master to 
render ass is tance 

In additional to Article 10.1 of the 1989 Salvage Convention declares the duty on 

every master to render assistance to any person in danger of being lost at sea, 

Article 10,2 of the 1989 Salvage Convention further imposes the States Parties 

an obligation to adopt the measures necessary to enforce the duty set out in 

paragraph 1. Article 10.2 of the 1989 Salvage Convention is originated from 

Article 12 of the 1967 Protocol corresponds in a modernized language. In 

accordance with the Merchant Shipping (Salvage and Pollution) Act 1994 

Schedule 1 Pt. 1 para. 3, the master of a vessel fails to comply with this duty 

commits an offence and shall be liable to imprisonment for a term not exceeding 

six months or two years or a fine or both. 

C.M.I. News Letter, Sept. 1984, at p. 32. 

C.M.I. News Letter, Autumn 1986, at pp. 4-5. 
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3.4 The Rights 

3.4.1 Rights of Salvor 

While at the same time it has been felt some duties, raised by the Amoco Cadiz 

disaster, should be specially on the salvor, it has also been felt that incentives 

should be envisaged in order to induce salvors to render salvage services in 

cases where there are very little prospects of success and also in order to 

induce salvors to take action with a view to take action with a view to preventing 

of minimizing damage to the environment/^^ These aims were achieved in 

different manners. For the right of salvor, the manners include: 1) by including 

more and clear criteria amongst the considerations relevant for the assessment 

of the salvage reward; 2) by providing special compensation scheme linking with 

the traditional reward; 3) by providing interim payment to the salvor and 4) by 

indirectly affirming salvor's right of maritime lien to the property salved. 

3.4.1.1 On payment 

The 1910 Salvage and Assistance Convention used the word "remuneration" to 

express any payment due under the 1910 Convention. Article 1(e) of the 1989 

Salvage Convention uses a general word "payment" but confines its definition 

means any reward, remuneration or compensation due under the 1989 Salvage 

Convention, which not includes damages payable for breach of the 1989 

Salvage Convention duties. The expression "payment" is used as a noun in Arts. 

7(b), 12.2, 13.2, 16.2, 17, 18, 19, 21.1, 22.2, 23.1, 24 and Attachment 2. The 
purpose of this definition is to introduce a general word covering payment in 

respect of expenses as well as payment in respect of a property award^^ and to 

make sure that references are not limited to Article 13 rewards (the word is used 

on Arts. 8.1.d, 12, 13, 14, 15 and Attachment 2, but may include Article 14 

special compensation (the words are also used in Attachment 2 and Article 16.1 

remuneration for salvage of persons. 

•'2® C.M.l, News Letter, Sept. 1984, at p. 2. 

Supra., at p. 11. 

Prof. Gaskell, Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current 

Law Statutes 1994 vol. 2, at p. 28-53. 
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3.4.1.1.1 Of reward on all property owners 

3.4.1.1.1.1 Principle - no cure no pay 

Article 12.1 of the 1989 Salvage Convention provides "Salvage operations which 

have had a useful result give right to a reward." This provision re-enacts Article 2 

of the 1910 Salvage and Assistance Convention but using a less colourful 

language. The C.M.I. Document stated "The rules establish the important 

principle of "no cure no pay". ..and there is a strong conviction within the CMI 

that this principle should be retained as the main scheme of compensation in the 

law of salvage"."^ According to the no cure no pay principle, a salvage contract 

may be agreed either under a fixed rate or lump-sum or leaves it to be decided 

by the third party agreed. Whether the agreed fixed rate or lump-sum basis is in 

an excessive degree too large or too small for the services actually rendered is 

the problem under Article 7.2 of the 1989 Salvage Convention. 

3.4.1.1.1.2 Exceptions of "no cure no pay" 

Article 12.2 of the 1989 Salvage Convention provides "Except as otherwise 

provided, no payment is due under this Convention if the salvage operations 

have had no useful result." In accordance with this provision, exceptions to the 

no cure no pay principle have to be provided expressly in the 1989 Salvage 

Convention, otherwise no payment is due if the salvage operation have had no 

useful result. 

In comparison with the texts, Article 12.2 of the 1989 Salvage Convention 

seems existed no huge difference from Article 2.2 of 1910 Salvage and 

Assistance Convention. However, Article 12.2 has actually in fact substantively 

changed the original deploy of Article 2.2 of the 1910 Salvage and Assistance 

Convention. 

A confusion may arise from the beginning that it seemed unnecessary to 

regulate Article 2.2 of 1910 Salvage and Assistance Convention, by using a 

C.M.I, News Letter, Sept. 1984, at p. 18. 
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negative way, to declare again the "useful result" principle, as Article 2.1 of the 

1910 Convention had already positively declared it. Mr, Ira H. Wildeboer stated 

the reason why Article 2.2 to be created that: 

For it is reasonable in every respect to award a salvage remuneration also to the 

salvor who - although he did not complete the salvage and therefore was not in 

possession of the goods saved - definitely contributed to the salvage. It must have 

been in this way that the second rule came about: anybody making a beneficial 

contribution to the ultimate salvage without, however, completing it, is entitled to 

salvage remuneration."''̂ ^ 

In other words. Article 2.2 of the 1910 Salvage and Assistance Convention 

declared not the pure "no cure no pay" principle, but expressed an exception to 

the "no cure no pay". Article 2.2 of the 1910 Salvage and Assistance Convention 

used the words "beneficial result" but not "useful result" used same as in Article 

2.1 is another evidence to support above suggestion. 

The initial C.M.I Draft seems ignored (or properly say "missed") the 

difference existed between Article 2.1 and Article 2.2 of the 1910 Salvage and 

Assistance Convention. The words "beneficial result" used in Article 2.2 of the 

1910 Salvage and Assistance Convention was replaced by "useful result" in 

Article 12.2 of the 1989 Salvage Convention. It is not necessary to distinguish 

the meanings in detail between the words "beneficial result" and "useful result", 

as by reference to the C.M.I, documents, the C.M.I, actually made no difference 

among "useful result", "no cure no pay" and "successful". Furthermore, it also 

existed no objections to the drafted wording of the present Article 12.2 during 

the Drafts and in the 1989 Diplomatic Conference^^^ This change may effect the 

English existing salvage law "engaged services" principle to be invalid. 

The "engaged services" principle, which derived from the case of The 

Undaunted^^\ set out an exception to the "no cure no pay" that in the absence of 

an express agreement to the contrary, an engaged services to property in 

Ira H. Wildeboer, ibid., at pp.101-102. 

Almost all discussions appeared in the official C.M.I, and I.M.O. documents during the Drafts 

and in the Diplomatic Conference were related to the present Article 12.3. However, there is an 

evidence shows the English "engaged services" principle were brought up for discussion 

during the preparatory work, but was rejected even should these services achieve a "beneficial 

result" (see Enrico Vincenzini, International Salvage Law, 1992, at p.63 fn. 161). 

The Undanfed (1860) Lush 90. 
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danger give a title to reward even though they have no effected its ultimate 

preservation but only for the services which result in some actual benefit to that 

property in peril."^It is difficult to say the English "engaged services" principle 

affected the enactment of Article 2.2 of the 1910 Salvage and Assistance 

Convention.However, Article 2.2 of 1910 Convention somehow did imply the 

English "engaged services" principle. For short, the English salvage law 

"engaged services" principle was survived (not wholly) in the 1910 Salvage and 

Assistance Convention. 

However, the circumstance was different while the 1989 Salvage 

Convention, whether was intentionally or not, changed the original purpose of 

Article 2.2 of the 1910 Convention from a pure particular exception provision to a 

provision merely intends to provide an exception basis for the new special 

compensation regime. Except for Article 14 of the 1989 Salvage Convention, no 

other exceptions (include the "engaged services") are expressed in the 1989 

Salvage Convention. Vincenzini suggests the "engaged services" can be qualify 

as a "useful result" if they are useful in any way."^The question is whether the 

words "useful result" can be interpreted so widely? As mentioned, the C.M.I, 

used the words "useful result" was clearly intended to declare and establish the 

no cure no pay principle with successful and extremely useful elements involved. 

It is difficult to say an "engaged service" can be qualify as a "useful result" if 

exists no causation to the extreme success. Article 8.1(d) of the 1989 Salvage 

Convention may be a case to support my above narrower view suggestion. If 

Vincenzini's wider suggests is correct, any services rendered by the salvor 

before he accepts other salvors' intervention might give the original salvor a right 

to a reward if the services rendered before intervention have had a useful result 

in any way. This interpretation apparently declines the original presumption of 

Article 8.1(d) proviso of the 1989 Salvage Convention. In conclusion, the English 

salvage law "engaged services" principle seems to be existed no room in the 

1989 Salvage Convention and perhaps also contrary to principle declared by the 

1989 Salvage Convention. 

Kennedy, ibid., 1891, at pp. 37-38. 

The evidence shows the English "engaged services" principle were brought up for discussion 

during the discussions of Art.2 at the 1910 Brussels Conference, (see Ira H. Wildeboer, ibid., at 

P115) 

Enrico Vincenzini, International Salvage Law, 1992, at p.63. 
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3.4.1.1.1.3 Sister ships provisions 

Article 12.3 of the 1989 Salvage Convention provides "This chapter shall apply, 

notwithstanding that the salved vessel and the vessel undertaking the salvage 

operations belong to the same owner. " The C.M.I, document stated "This rule 

corresponds to Art.5 of the 1910 Convention. It has importance, in particular on 

cases where under national law according to Art. 3-4.2 (now Article 15.2) 

apportionment of a reward shall be made between the owner, the master and 

other persons of the salving vessel. Further the rule makes it clear that the 

owner of the salving vessel is also in such cases entitled to receive payment of 

the cargo's share of the salvage reward and normally entitled to claim payment 

of the vessel's share from his own underwriters."^^® 

This provision affects a change in English law deducted from the case of 

The Caroline (1861). Dr. Lushington in The Caroline held that: 

Where there are several part owners of the salving ship and only some of them 

are interested also in the salved ship, the other part owners of the salving ship are 

entitled to claim salvage reward against the salved ship; and the Court may 

compute the amount to be paid to them, by deducting from the reward which it 

deems the service to deserve so much as would have gone to the share of the 

part owners who are also interested in the salving vessel if they could have joined 

in the salvage proceedings. 

The applicable extent of Article 12.3 of the 1989 Convention is narrower than the 

1910 Salvage and Assistance Convention and also the practical sister ship 

clause used in the Institute Clauses. Article 12.3 of the 1989 Salvage 

Convention only applies to the circumstance of the salved vessel and the salving 

vessel belong to the same owner. However, the wording used in Article 5 of 

1910 Salvage and Assistance Convention did not limit application merely to the 

salving vessel and the salved vessel. Namely that. Article 5 of 1910 Convention 

may be also applicable if the owner of the salving vessel is at the same time 

owner of the cargo on board the vessel saved/^° 

In English law, the word "owner" may include the demise charterer (the 

138 

139 

140 

C.M.I. News Letter, Sept. 1984, at p. 18. 

The Caroline (1861) Lush. 334. 

Ira H. Wildeboer, ibid., at p. 164. 
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owner pro hac But the circumstance is not clear in the 1989 Salvage 

Convention which may be subject to the law of forum. 

It is noted that Institute Time Clauses -Hull 83 (or ITC 95) Clause 9 applies 

not only the vessel insured receive salvage services from another vessel 

belonging wholly or in part to the same owners but also to under the same 

management. Article 12.3 of the 1989 Salvage Convention does apparently not 

apply the "under same management" circumstance. In that case, nor are the 

master and crew of salving vessel bound by the sistership clause in respect of 

their independent right to salvage remuneration and nor cargo interests are 

bound by the sistership clause in the hull policy.^"^ 

Another issue is, since Article 12.3 of the 1989 Salvage Convention 

provides "This chapter shaW apply...", whether the other chapters of the 1989 

Salvage Convention may also apply to the salvage services rendered by the 

same shipowner? The purpose of Article 12.3 of the 1989 Salvage Convention 

(or Article 2.3 of 1910 Convention) is to remove the doubt and uncertainty 

existed in some countries that whether the crew of a salvage vessel was entitled 

to salvage reward or the owners of cargo salved were obligated to pay salvage 

to the circumstance the salving vessel and salved vessel were belonging to the 

same o w n e r . I n other words. Article 12.3 of the 1989 Salvage Convention 

intends to treat the same shipowner circumstance as if the salving vessel would 

have were the other vessel entirely the property of owners not interested in the 

salved vessel. According to this assumption, other provisions not in the Chapter 

III of the 1989 Salvage Convention seems to be applied. On the other hand. 

Article 12.3 itself does not express other chapters shall not apply to sistership 

salvage. 

3.4.1.1.1.4 Criteria for fixing the reward 

Article 13.1 of the 1989 Salvage Convention provides".... the reward shall be 

fixed with a view to encouraging salvage operations...". The C.M.I, document 

stated "it was felt important to stress in the Convention itself that the 

encouragement of salvors is the basic consideration, which must always be in 

Kennedy, ibid,, at p. 67. 

Donald O'May, Marine Insurance, 1993, at p.486. 

143 ra H. Wildeboer, ibid., at p.165. 
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the minds of the tribunals when savage rewards are fixed."^^Prof. Gaskell 

opines that this is an overriding criterion, not specially mentioned in the 1910 

Conventions"^ Article 8 of 1910 Salvage and Assistance Convention laid down 

rules with order. However, the C.M.I, considered it would be preferable to 

enumerate the relevant considerations without attempting to lay down rules as 

to when a particular consideration should be relevant or as to the weight to be 

given to it, particular in relation to other relevant considerations.^"® Furthermore, 

Article 13.1 of the 1989 Salvage Convention further expresses "the reward.... 

taking into account the following criteria without regard to the order \n which they 

are presented below". 

The criteria presented in Article 13.1 of the 1989 Salvage Convention 

repeat many of those from the 1910 Salvage and Assistance Convention but 

redrafted and introduced some new factors in order to take into account 

subsequent developments in practice. The new factors and revised factors 

include: 

(1) the salved value of the vessel and other property (Article 13.1.a); 

In the 1910 Salvage and Assistance Convention, salved value stood on the 

second place to the court in fixing the remuneration. However and in today, 

salved value is almost the most important and first measure to the tribunal 

in considering the level of payment. Again, the court in the 1910 Salvage 

and Assistance Convention had to consider another valuation factor "the 

value of the property exposed to such risks", which is not retained in the 

1989 Salvage Convention. The Salvage 1989 Convention does not mention 

how to assess the salvage values. In English law, the principle disclosed in 

The Norma (1860)^"^ is "the real value of the property, as salved, at the 

place (whether the port of destination or not) where, and at the time when, 

the salvage service terminates". Strictly speaking, it is not either the insured 

value or general average contribution value (the value at the end of 

common adventure). The salved value may be agreed between salvage 

144 C.M.I. News Letter, Sept. 1984, at p. 5. 

Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current Law Statutes 

1994 vol. 2, at p. 28-54. 

C.M.I. News Letter, Sept. 1984, at p. 19. 

The A/orma (1860) Lush 124. 
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parties or decided by the tribunal. 

(2) the skill and efforts of the salvors in preventing or minimizing damage to the 

environment (Article 13.1.b); 

This is the major change to the 1910 Salvage and Assistance Convention. 

The C.M.I, documents recorded "In the practice of many countries this 

consideration is already a factor, which normally produces a certain 

enhancement of the salvage reward. It is, however, felt very important in the 

new convention to draw attention specially to this consideration and to 

leave it to future practice to decide the particular weight to be given to 

However, the CMI also proposed that this question should still be solved at 

national level and by agreement by two reasons: 

The first reason was the solution adopted in the various national law differ to 

such an extent tat the acceptability of the draft convention might be reduced if 

an attempt was now made to bring about international uniformity. 

The second reason was there was presently a general understanding 

between most of the world marine insurers that on he one hand the ship's 

liability insurers should fund the special compensation payable under the 

safety net rule of the LOF1980 while, on the other hand, the property 

underwriters, i.e. hull and cargo insurers, shall fund the total reward for 

property for preventing or minimizing oil pollution. It is envisaged that a 

similar compromise may be reached in relation to the distribution of 

payments according to the draft convention. This, in particular, as an 

important reason for following the safety net model of the LOF 1980.̂ "*® 

The present sub-paragraph (b) exists no major change from the 1981 C.M.I. 

Draft.'"®" Prof. Gaskell opines "by using the words "in preventing" not "to 

prevent", what Art. 13 is rewarding is success, not simply effort; para (b) is 

merely widening the notion of that might be considered as s u c c e s s . A s 

C.M.I. News Letter, Sept. 1984, at p. 20. 148 

Supra, at pp. 20-21. 

Only in 1983 Draft, the word "avoiding" was replaced by "preventing". 

Annotations on i\/Ierchant Shipping (Salvage and Pollution) Act 1994, Current Law Statutes 

1994 vol. 2, at p. 28-55. 
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discussed in paragraph 3.1.3, Article 13.1(b) itself does not contain 

"successful" element either from its background or bases on Article 12 of 

the 1989 Salvage Convention. The "no cure no pay" principle declared in 

Article 12.1 of the 1989 Salvage Convention merely applies to the defined 

"salvage operations" which not includes "successful salvage to the 

environment". 

Article 8.1(b) of the 1989 Salvage Convention imposes a duty on the 

salvor to exercise due care to prevent or minimize damage to the 

environment. Prof. Gaskell opines the reward could also be decreased if the 

salvor has behaved irresponsibly towards the environment/^^However, this 

paper adopt a different view that the reward could in no event be decreased 

for salvor's irresponsibility towards the environment, but entitle the salvees 

to claim damages (if any) in accordance with the Article 8.1(b) itself. Article 

13.1 of the 1989 Salvage Convention merely provides positive criteria for 

assessing the reward. Theoretically speaking, salvor's irresponsibility of his 

duty toward the environment exists beyond his skill and effort in preventing 

damage to the environment. The tribunal, in fixing the reward, may takes 

into account the real and positive skill and efforts of salvor provided in 

preventing or minimizing damage to the environment.^" A reward can be 

decreased or not is another problem beyond Article 13.1. 

It may be a problem that, as unlike Article 8.1(b) of the 1989 Salvage 

Convention, this sub-paragraph (b) does not mention the skill and efforts of 

the salvors in preventing damage to the environment shall be limited to the 

performance of the salvage operations as deRned/^ It may incur an unfair 

circumstance that the owners of innocent cargoes or other innocent 

152 Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current Law Statutes 

1994 vol. 2, at p. 28-55. 

There was a proposal, submitted by U.S. (LEG/CONG.7/22), to create a new paragraph, could 

be either a percentage increase or decrease based on the nature of a salvor's "skill and 

efforts...in preventing or minimizing damage to the environment" with a mean of both 

encouraging responsible conduct and discouraging irresponsible conduct with respect to the 

environment. However, this proposal did not obtain sufficient support. 

It is noted that the initial 1981 C.M.I, Draft existed no clear intention to limit the duty of the 

present Article 8.1(b) or the skill and effort of the present Article 13.1 (b) only to in performing the 

salvage operations as defined. Article 13.1(b) did not be changed when Article 8.1(b) was limited 

to "in performing the salvage operation" in 1987 Draft (see discussion in paragraph 3.3.1.1.5). 
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property shall pay their share of the environmental enhancement. Such 
enhancement, it was argued, should be carried by the owners alone, if they 
would have been liable for the environmental damage which was avoided 
and/or by the guilty cargô ®̂ and this is the most important criticism to this 
sub-paragraph (b). There were some suggestions during the Drafts or in the 
1989 Diplomatic Conference, for example U.S. proposed to separate the 
environmental enhancement from the traditional reward.However, the 
majority countries preferred not to break the compromises achieved in 
Montreal. 

(3) the skill and efforts of the salvors in salving the vessel, other property and 

life (Article 13.1.e); 

The 1981 C.M.I. Draft repeated the wordings which merely referred only 
"the efforts of the salvors". During the I.M.O. 56^ session, a delegate 
proposed the wording "in salving the vessel, property and life and" to be 
added in the present Article 13.1.(b) of the 1989 Salvage Convention, but 
rejected by other delegates in order to keep the entirety of environmental 
factor. During the 57^ session, it was pointed out that the catalogue of sub-
paragraph 1 does not contain a specific provision to the skill and efforts of 
the salvors "in saving the vessel, property and life", the Committee therefore 
agreed to insert these words in present sub-paragraph (e).^" A theoretical 
distinction between the words "the efforts of salvors" and "the skill and 
efforts of the salvors" is the latter exists more emphasis on a professional 
salvor.''®® 

(4) the time used and expenses and losses incurred by the salvors 

(Article 13.1.f); 

Article 13.1(f) of the 1989 Salvage Convention repeats the wording in the 

1910 Salvage and Assistance Convention. The C.M.I, document stated "By 

C.M.I. News Letter. Winter, 1985, at p.3. 

LEG/CONF.7/22 (Alternative 1). 

C.M.I. News Letter, Autumn 1986, at p. 8. 

Prof. Gaskell, Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current 

Law Statutes 1994 vol. 2, at p. 28-56. 
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virtue of the "no cure no pay" system the salvors run the risk that they may 
never recover their expenditure, and this is usually an important factor to be 
taken into account when the reward is fixed, in particular of the expenses 
have been substantial. 

The English practice is normally to include the expenses and losses 
incurred by the salvors within the overall Article 13 reward.̂ ®°The salvees' 
failure to perform the duties under Article 8.2 of the 1989 Salvage 
Convention and therefore resulted in more difficult or heavier works to the 
salvor, the extra expenses and losses incurred may be included in 
assessing the reward. 

Though the English practice is not to inquire into the salvor's insurance 
position to further consider the possibility of double recovery may be raised 
where the salvor is insured for losses, the 1989 Salvage Convention 
seems can not well prevent the salvees to pay double of salvor's losses (if 
resulted from the salvees' fault) by the 1989 Salvage Convention reward 
and the subrogation claim from the salvor's insurer. 

Article 14 of the 1989 Salvage Convention provides a safety net 
compensation to the "salvor's expenses" if the vessel and or its cargo 
threatens damage to the environment. Under this circumstance, the salvor 
does not run the risk of losing his expenses under the "no cure no pay" rule. 
In such a case, the C.M.I, document stated "it could be argued that the 
reward should be fixed at a lower level." However, it further stated that 

It is, however, not the intention that the introduction of the rules of Art.3-3.1 

shall have such an effect. This must be kept in mind then fixing the general 
level of salvage rewards and in particular when considering the effect of sub-
paragraph b) relating to prevention of damage to the environment.̂ ®^ 

In other words, in such a case, the tribunal is recommended to fix the Article 

13 reward purely in accordance with the criteria listed as if there exists no 

special compensation to the salvors. The tribunal, in fixing the Article 13 

rewards, shall not be affected by Article 14 and also owes no duty to 

C.M.I, News Letter, Sept. 1984, at p. 21. 159 I 

Brice, ibid., at para. 2-163. 

Prof. Gaskell, Annotations on IVIerchant Shipping (Salvage and Pollution) Act 1994, Current 

Law Statutes 1994 vol. 2, at p. 28-57. 

C.M.I. News Letter, Sept. 1984, at p. 21. 
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balance the payment between Article 13 and Article 14 of the 1989 Salvage 

Convention. 

(5) the risk of liability and other risks run by the salvors or their equipment. 

(Article 13.1.g); 

Article 13.1(g) of the 1989 Salvage Convention repeats the wording in the 

1910 Salvage and Assistance Convention and further adds the words "or 

their equipment". The key word of this sub-paragraph (g) is the "risk" but not 

the liability or other losses. The liability actually incurred by the salvor is 

another assessment factor under sub-paragraph (f). The word "risk" same 

as the word "fortuity" means something which may happen but not 

something which must happen. I t would not include the liability incurred 

by the salvor who failed to perform the Convention duties as it is something 

must happen.''®'' 

(6) the promptness of the sen/ices rendered (Article 13.1.h); 

the availability and use of vessels or other equipment intended for salvage 

operations(Article 13.1.i); and 

the state of readiness and efficiency of the salvor's equipment and the value 

thereof(Article 13.1.j). 

Article 13.1(h), (i) and (j) of the 1989 Salvage Convention are whole new 
factors introduced. These factors, as the C.M.I, document stated, are of 
particular important for professional salvorŝ ®® and recognise the 
professional salvors may deserve extra rewards because they commit 
expensive equipment to await an emergencŷ ®®. The present wording 
derived from the 1981 Draft without major change, except for the words "the 
availability and" was added in 1983 Draft to sub-paragraph (i). The C.M.I. 
Document mentioned that "the use of the word "availability" in this context 

R. H. Brown, Dictionary of Marine Insurance Terms, 4'" ed., 1973, at p. 343. 

164 p p q i Gaskell adopts different view. See Annotations on Merchant Shipping (Salvage and 

Pollution) Act 1994, Current Law Statutes 1994 vol. 2, at p. 28-57. 

C.M.I. News Letter, Sept. 1984, at p. 21. 

•'®® Prof. Gaskell adopted different view. See Annotations on Merchant Shipping (Salvage and 

Pollution) Act 1994, Current Law Statutes 1994 vol. 2, at p. 28-58. 
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suggests that consideration is to be given to the salvage positioning of the 
salvage company, which involves keeping their tugs and other equipment 
available for savage work and consequently suffering the burden of all the 
expenses incurred throughout the time during which the tugs and other 
equipment are not usefully employed. 

3.4.1.1.1.5 Principle of contribution 

Kennedy mentioned that "in practice the shipowner frequently pay the whole of 
the salvage, but the salvor must always bear in mind that, in the absence of a 
salvage agreement by which the shipowner is bound to pay all the salvage, and 
which will be considered presently, the interests in ship and in cargo are only 
severally liable, each for its proportionate share of the salvage remuneration.''®® 
The above English principle is affirmed in Article 13.2 of the 1989 Salvage 
Convention. Article 13.2 of the 1989 Salvage Convention provides "Payment of 
a reward fixed according to paragraph 1 shall be made by all of the vessel and 
other property interests in proportion to their respective salved values. However, 
a State Party may in its national law provide that the payment of a reward has to 
be made by one of these interests, subject to a right of recourse of this interest 
against the other interests for their respective shares. Nothing in this article shall 
prevent any right of defence." 

No similar provisions was contained in the 1910 Salvage and Assistance 
Convention. During the 57^ session, the Committee accepted a proposal by ICS 
to substitute the sub-paragraph 2 with the wording similar to the present text. At 
the 1989 Diplomatic Conference, Netherlands submitted an amended 
proposaP®® and basically accepted by the Conference with few wording 
amended. Article 13.2 of the 1989 Salvage Convention not only affirms the 
traditional salvage contribution principle but also admits a practice represents in 
the law of some countries that the shipowner is liable to the salvor for the whole 
of the salvage reward. 

Netherlands, in its proposal, suggested it is necessary to expressly provide 
for a right of recourse in the given case (i.e. the shipowner may be ordered to 

News Letter, Sept. 1984, at p. 21. 

Kennedy, ibid., at p. 186. 

169 LEG/CONF.7/CW/WP.5. 
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make initial payment), without prejudice to the apportionment of general 
average.However, Netherlands's proposed wording "subject to a right of 
recourse of this interest against other interest for their share as determined in 
accordance with the first sentence" was revised by the Committee to the present 
third sentence "Nothing in this article shall prevent any rights of defence". 
According to the wording, the right of defence in this article may include not only 
shipowner who made the initial payment has a recourse right against the other 
property interests, but also any remedies or defences may be open against or to 
the party whose fault gave rise to salvage (or general average), it may also 
include the defence if the Article 13 reward is enhanced by reason of certain 
salvees who failed to perform the Convention duties. However, it may be a 
problem that whether the innocent cargoes or other innocent property have a 
right to defence the payment of environmental enhanced reward against the 
other guilty cargoes or shipowner. 

Not only Article 13.2 of the 1989 Salvage Convention but also the whole 
1989 Salvage Convention do not define the parties who will be obligated to 
contribute the salvage reward, which this matter will be determined by national 
law. Article 13.2 of the 1989 Salvage Convention does not also specify the way 
to measure the salved value. As mentioned, the general rule is the real value of 
the property, as salved, at the place (whether the port of destination or not) 
where, and at the time when, the salvage service terminates. It is interested to 
note that Article 3-2.2 (i.e. present Article 13.3) of the 1981 and 1983 Drafts 
provided "The reward under paragraph 1 of this Article shall not exceed the 
value of the property salved at the time of the completion of the salvage 

operation". However, the italics wording were removed in the 1987 Draft. 

3.4.1.1.1.6 Maximum reward 

Article 13.3 of the 1989 Salvage Convention provides "The rewards, exclusive of 

any interest and recoverable legal costs that may be payable thereon, shall not 

™ Supra. 

C.M.I, document stated the owner of "innocent cargo" retains any right he may have to recover 

his losses from the guilty party.(C.M.I, New Letter, Winter, 1985, at p. 5). However, it will be 

difficult to the said innocent cargoes to submit their loss if the tribunal does not separate the 

environmental enhanced reward. 
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exceed the salved value of the vessel and other property." Article 2 of the 1910 
Salvage and Assistance Convention simply provided "In no case shall the sum 
to be paid exceed the value of the property salved." The words "exclusive of any 
interest and recoverable legal costs that may be payable thereon" was added in 
the 1987 Draft proposed by l.C.S. 

3.4.1.1.1.7 Interest 

The 1989 Salvage Convention leaves the matter of interest to the lex fori (law of 
place in which a case is heard). Article 24 of the 1989 Salvage Convention 
provides "The right of the salvor to interest on any payment due under this 
Convention shall be determined according to the law of the State in which the 
tribunal seized of the case is situated." 

Interest normally accrues from the time the creditor is entitled to the 
payment or damages and end at the payment or damages amount being paid. 
The earlier LOF versions adopted a different way. The first interest clause 
introduced in the 1924 LOF which fixed the interest rate at 5% from the date of 
the publication of the Award until the day of payment. LOF abandoned the 5% 
fix rate in 1972 and gave the Arbitrator a complete discretion to decide. Interest 
commenced from the expiration of 14 days (in 1926 -1967 LOFs) or 21 days (in 
1972-1980 LOFs) after the date of the publication of the Award. LOF 1990 and 
1995 retains the previous LOF versions. However they also give the Arbitrator 
another discretion to include the interest commencing from the date of 
termination of the services until the date of publication of Award. 

3.4.1.1.1.8 Principle of apportionment 

Article 15.1 of the 1989 Salvage Convention provides "The apportionment of a 

reward under article 13 between salvors shall be made on the basis of the 

criteria contained in that article." This provision restates the rules of the 1910 

Salvage and Assistance Convention Article 6.2. The C.M.I, documents 

mentioned "this rule becomes more important under the regime of the new 

Convention","^ as Article 8.1 and 8.2 of the 1989 Salvage Convention impose 

C.M.I. News Letter, Sept. 1984, at p. 25. 
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duty either on the saivees or the salvor to obtain assistance from other available 
salvors. 

Article 15.2 of the 1989 Salvage Convention further provides "The 
apportionment between the owner, master and other persons in the service of 
each salving vessel shall be determined by the law of the flag of that vessel. If 
the salvage has not been carried out from a vessel, the apportionment shall be 
determined by the law governing the contract between the salvor and his 
servants." The C.M.I, did not consider that much could be gained by a 
unification of the rule concerning this subject, as the law concerning 
apportionment between the owners and the crew of a salvage reward varies 
from State to S t a t e . T h e former part of this sub-paragraph restates the 
provision in Article 6.3 of the 1910 Salvage and Assistance Convention. The last 
part of the provision is new and takes into account the increasing number of 
cases where salvage is not carried out from a vessel. 

Article 15.1 of the 1989 Salvage Convention merely deals with the 
apportionment of a reward under article 13, which not includes the special 
compensation under Article 14. Bearing in mind that, the apportionment of a 
reward may affects the amount recoverable under Article 14, but Article 14 itself 
actually exists less apportionment problem between salvors. 

Article 15.2 of the 1989 Salvage Convention does not limit the 
apportionment between the owners and the crew to a reward under Article 13. 
Theoretically speaking, it may exist the apportionment problem between the 
owner and crew to the Article 14.2 augmentative special compensation, but not 
to Article 14.1 primitive special compensation. However, as Article 15.2 of the 
1989 Salvage Convention expresses, the apportionment between the owner, 
master and other persons shall be determined by the law of the flag of that 
vessel. 

3.4.1.1.2 Of special compensation particularly on shipowner 

The problems raised by the Amoco Cadiz disaster included the incentives 
should be envisaged in order to induce salvors to render salvage services in 
cases where there are very little prospects of success and also in order to 
induce salvors to take action with a view to preventing of minimizing damage to 

Supra. 
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the environment. The manner to achieve this particular aim suggested by the 
C.M.I in 1981 were: 

By providing special compensation to salvors who unsuccessfully attempt to salve 
a vessel and her cargo when these threaten environment damage on the 
following basis: 

a) Such compensation covers the expenses and when damage to the 
environment is actually prevented or minimized may also include a 
reward; 

b) The expenses include out of pocket expenses reasonably incurred and a 

fair rate for the equipment, and the personnel reasonably used; 

c) The reward cannot exceed the expenses and may be discretionally 

decided by the court. 

And furthermore, by linking the special compensation to the traditional reward, in 

the sense that the special compensation is due only if the traditional reward is not 

earned or is below the special compensation."" 

These suggestions, which formed the basis of the initial Montreal 1981 Draft, 

were originated from the concept of LOF1980 and based on the compromise 

reached by the commercial parties represented in the Montreal meeting. The 

record shows the negotiations in Montreal in particular were at that time held 

between the P&l Clubs and the salvors, but neither the representatives of the 

shipowners nor the property insurers made any reservation.''̂ ® 

3.4.1.1.2.1 Primitive special compensation 

Article 14.1 of the 1989 Salvage Convention provides "If the salvor has carried 

out salvage operations in respect of a vessel which by itself or its cargo 

threatened damage to the environment and has failed to earn a reward under 

article 13 at least equivalent to the special compensation assessable in 

accordance with this article, he shall be entitled to special compensation from 

the owner of that vessel equivalent to his expenses as herein 

defined." Paragraph 3.1.3 have discussed some application issues of Article 

14.1. Other issues may include: 

C.M.I. News Letter, Dec. 1981, at pp. 2-3. 

C.M.I, News Letter, Winter, 1985, at p.3. 

253 



a. the person liable - owner of the vessel 

Article 14.1 provides the salvor shall be entitled to special compensation 
from the owner of that vessel. Though some other conventions or national 
\aw impose pollution liability on the owner of carrying vessel, but it does not 
mean the shipowner shall therefore be further liable to the special 
compensation, specially that the earlier Drafts have decided not to 
introduce the concept of liability salvage into the Convention. By reference 
to the C.M.I, earlier documentŝ ^®, I will prefer to say that the owner of the 
vessel was selected (endorsed by P&l Clubs), but less related to their 
potential pollution liability, to pay the special compensation. 

The 1989 Salvage Convention is quite specific in its reference to 

"owner". The 1981 initial C.M.I. Draft used the word "shipowner", but 

changed to "the owner of that vessel" in the 1983 Draft and afterward. It 

seems that the Drafts and the 1989 Salvage Convention intended to adopt 

the words with wider meaning to include not only the shipowner but also the 

beneficial owner of the vessel. 

b. when the salvor is entitled to special compensation - threaten damage to 

the environment 

In accordance to Article 14.1, it is sufficient that in case there exists a fact 
that "a vessel which by itself or its cargo threatened damage to the 
environment". "Threatened damage to the environment" or not is a matter of 
fact with involving nothing about the salvor's subjective judgement/^A 
salvor has no knowledge about whether there was a threat of damage to 
the environment or not will not lose his right to claim special compensation 
if it really existed such threat. On the contrary, a salvor who subjectively 
considers it might exist a threat of damage to the environment will be not 
naturally entitled the salvor to special compensation if the evidence finally 

™ C.M.I. News Letter ( Sept. 1984, at p. 22.) stated "In case, where these provisions apply and 

no or insufficient property has been salved so as to allow adequate recovery under Art. 3-2., it is 

important for the salvor that the person liable is one against whom the claim is easily enforceable. 

Therefore, it has been provided that the special compensation payable under Arts. 3-3.1 and 3-

3.2 must be paid by the shipowner." 

See also discussion in paragraph 3.1.3. 
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show there actually existed no such threat. However, in case the salvor has 
the knowledge, either found by himself or advised by the salvees or some 
one else, with reasonable apprehension that the vessel or its cargo may 
threaten damage to the environment, then the duty on the salvor under 
Article 8.1(b) begins to run, i.e. the salvor shall exercise due care to prevent 
or minimize damage to the environment. 

c. Crew claim 

Prof. Gaskell opines the salvor's expenses may indirectly includes sums 
paid to the crew, but there is no crew claim for a share of Art. 14 payments 
made to a salvage company."® My suggestion is the crew may claim Article 
14.2 augmentative special compensation, but not Article 14.1 primitive 
special compensation, as Article 15.2 of the 1989 Salvage Convention 
contains no wording to limit its application merely to the Article 13 reward. 

d. The amount: 

The words "failed to earn a reward under article 13 at least equivalent to the 

special compensation assessable in accordance with this article" are 

providing merely a comparative way but not a calculation method. 

According to the Article 14.1 of the 1989 Salvage Convention, in case the 

figure of "salvor's expenses" is larger than the Article 13 reward, the salvor 

is presumably entitled to recoverable all of his "salvor's expenses" as 

defined. The real and final recoverable amount is the calculation problem 

under Article 14.4 of the 1989 Salvage Convention. 

3.4.1.1.2.2 Augmentative special compensation 

Article 14.2 of the 1989 Salvage Convention provides "If, in the circumstances 

set out in paragraph 1, the salvor by his salvage operations has prevented or 

minimized damage to the environment, the special compensation payable by the 

owner to the salvor under paragraph 1 may be increased up to a maximum of 

Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current Law Statutes 

1994 vol. 2, at p. 28-62. 
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30% of the expenses incurred by the salvor. However, the tribunal, if it deems it 
fair and just to do so and hearing in mind the relevant criteria set out in article 13, 
paragraph 1, may increase such special compensation further, but in no event 
shall the total increase be more than 100% of the expenses incurred by the 
salvor." The C.M.I, documents stated; 

The special reward according Art.3-3.2 is only payable if a useful result has been 

obtained. The reward can not exceed a sum equivalent to the expenses. It is 

important to keep in mind that this is only an upper limit and that, even if damage 

to the environment has been prevented or minimized, the tribunal may decide that 

the salvor shall have no special compensation on top of the reimbursement of his 

costs, or that he shall only have as such special compensation a fraction of his 

costs. The tribunal is free to decide what it considers fair and just taking into 

account the same considerations as if the tribunal was fixing a traditional salvage 

reward under Art. 3-2. 

Article 14.2 of the 1989 Salvage Convention set up some strict prerequisites in 
claiming the augmentative special compensation. The words "in the 
circumstances set out in paragraph 1" represent: 

a) the salvor shall be one of the property salvor who has carried out 
salvage operation as defined in Article 1(a) of the 1989 Salvage 
Convention; 

b) the salvage operation carried out was in respect of a vessel which by 
itself or its cargo threatened damage to the environment; 

c) saving the environment is not the main purpose of the salvage 
operation as defined; and 

d) the salvor has failed to earn a reward under Article 13 at least 
equivalent to the special compensation assessable in accordance with 
Article 14.3 of the 1989 Salvage Convention. 

Item d) forms the most important factor in claiming Article 14.2 special 
compensation. For instance. Article 13 reward at US$500,000, salvor's 
expenses at US$400,000. It is not necessary to further consider the Article 14.2 
augmentative special compensation even the salvage operation has 
considerably prevented the environment. The tribunal can not ignore this 
prerequisite to further award the Article 14.2 increased special compensation 
(for example 60% i.e. US$240,000) and then apply Article 14.3 to decide the 

179 C.M.I. News Letter, Sept. 1984, at p. 23. 
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shipowner's liability on total special compensation [ i.e. US$400,000 (Article 
14.1) + US$240,000 (Article 14.2) - US$500,000 (Article 13) = US$ 140,000]. 
The original arbitrator and appeal arbitrator in the "Nagasaki Spirit' case 
adopted the calculation method without considering the fact that the Article 14.1 
figures were lower than Article 13 reward.''®" It did actually not exist any special 
compensation claim at all, as the Article 13 reward have well covered the whole 
salvor's expenses in the Nagasaki Spirit case. It is interested to note that the 
I.M.O. Legal Committee ever prepared two illustrations in the I.M.O. 54^ session. 
The calculation method in its second illustrations^®^ was same as the Nagasaki 
Spirit case. The question is when the 1983 Draft introduced the words "in the 
circumstances set out in paragraph 1", unless we strictly and narrowly interpret 
these wording "the circumstance" do not include "and has failed to earn a reward 
under article 13 at least equivalent to the special compensation assessable in 
accordance with this article" in Article 14.1, it is difficult to say the said illustration 
and the Nagasaki Spirit case did not deviate from the plain wording and 
interpretation of Article 14.2 of the 1989 Salvage Convention. 

Again, the words "the salvor by his salvage operation has prevented or 

The relevant figures in "Nagasaki Spirit" arbitrator and appeal arbitrator see paragraph 

3.4.1.1.2.3. footnote. 

LEG54AA/P.1 -Annex. The Second illustration was: 

B. Salvage operations have had a useful result with respect to the salvage of property; at the 

same time damage to the environment has been prevented or minimized by the salvage 

operations: 
3-2.1 reward for property salvage including 

enhancement for preventing or minimizing 
damage to the environment 

3-2.2 but not exceeding the valve of the property $14,000 
salved 

3-3.1 special compensation equivalent to the salvor's 
3-3,3 expenses $10,000 

3-3.2 increased compensation $ 5,000 

$15,000 

3-3.4 reward recoverable under 3-2 $14,000 

$ 1,000 $ 1,000 

$15,000 
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minimized damage to the environment" represent not only it should have had 
useful result to the environment but also the causation must be existed between 
the salvage operation and the successful environmental protection. Both of them 
are formed the basic diversity between Article 14.1 and Article 14.2 of the 1989 
Salvage Convention. As discussed in paragraphs 3.1.3 and 3.4.1.1.2.1, in 
accordance with Article 14.1, it is sufficient that if it existed the fact "a vessel 
which by itself or its cargo threatened damage to the environment". It does not 
need any useful result to the environment and any salvors who carried out 
salvage operation in that threaten circumstance, whether his salvage operation 
related to "prevent or minimize damage to the environment" or not, will be 
entitled to claim Article 14.1 special compensation. 

The figure of Article 14.2 maximum increment was an important issue in 
the 1989 Diplomatic Conference. The 1981, 1983 and 1987 Drafts provided 
"twice" or "double" of the salvor's expenses. The final 1988 Draft was left open to 
be decided by the 1989 Diplomatic Conference. The 1989 Diplomatic 
Conference finally adopted a two-tier maximum increments model. The tribunal 
may award an additional uplift of up to 30% of salvor's expenses. Furthermore, if 
it deems it fair and just, the tribunal may increase this uplift up to 100%. The 
words "if it deems it fair and just" represent the tribunal has to express more 
clear reason if he intends to increase the uplift exceed 30% of the expenses. 

3.4.1.1.2.3 Salvor's expenses defined and "Nagasaki Spirit" case 

Article 14.3 of the 1989 Salvage Convention defines "Salvor's expenses" for the 

purpose of paragraphs 1 and 2 means the out-of-pocket expenses reasonably 

incurred by the salvor in the salvage operation and a fair rate for equipment and 

personnel actually and reasonably used in the salvage operation, taking into 

consideration the criteria set out in article 13, paragraph 1 (h), (i) and (j)." The 

C.M.I, documents stated "This definition of the salvor's expenses is rather broad 

and in fact it comes very close to the definition proposed by salvors' 

representatives. It covers out of pocket expenses as well as compensation for 

the salvor's own equipment and personnel. The reference to the criteria set out 

in Art. 3-2.1 (g), (h) and (i) is important, in particular because it is thereby made 

clear that due account shall be taken of the salvor's standing costs, overheads, 
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etc. when determining what is a fair rate in the particular case."̂ ®^ 

The known "'Nagasaki Spirit' case^^ exploded the recent extensive 
discussions not only on the Article 14.3 but also on the whole special 
compensation system and the related environmental issues. In The Nagasaki 
Spirit case, the arbitrator and the appeal arbitrator adopted different views in 
fixing the Article 13 reward and in assessing the Article 14 special 
compensation.'"®'* Six issues appealed to the Commercial Court for decision. 

C.M.I. News Letter, Sept. 1984, at p. 23. 

The A/agasa/fz (1997) 1 All ER 502; (1996) 1 Lloyd's Law Rep. 449; (1995) 2 Lloyd's Law 

Rep. 44. 

184 

The Arbitrator Award; 

Rev 
(Artie 

/ard 
e13) 

Special Compensation 
(Article 1 4 ) 

Shipowner pay Cargo interest pay 

vessel 
G\913,117 

cargo 
2,586,883 

Fair rate (5,967,671) 
+ Out of pocket expenses (1,690,446) 

= primitive s. c. (7,658,117) 
+ Augmentative s. c. 65% (4,977,776) 

Rev/ard: 
6,913,117 

Special 

Compensation: 

3,135,893 (B2-A) 

Reward: 
2,586,883 

9,500,000 

(A) 

Total special Compensation (12,635,893) 

(BO 

10,049,010 2,586,883 

The Appeal Arbitrator's Award: 

Rev 

(Artie 

/ard 

e13) 

Special Compensation 

(Article 14) 

Shipowner pay Cargo interest pay 

vessel 
7,822,737 

cargo 
2,927,263 

Fair rate (3,525,958) 
+ Out of pocket expenses (1,690,446) 

= primitive s. c. (5,216,404) 
+ augmentative s. c. 65% (3,390,663) 

Reward: 
7,822,737 

special 

Compensation: 

0 (82 < A) 

Reward: 
2 ,927,263 

10,750,000 

(A) 

Total special compensation (8,607,067) 
(89 

7,822,737 2,927,263 

' The six issues are : (1995) 2 Lloyd's Law Rep. 44 at p. 45. 
1. What was the meaning of "fair rate" in art. 14.3 of the Convention? 
2. In respect of what period was a salvor entitled to special compensation under art. 14.3? 
3. Was the appeal arbitrator's assessment of the fair rate correct in principle? 
4. Was the appeal arbitrator's assessment of the special compensation under art. 14.2 

excessive? 
5. Should the appeal arbitrator's assessment of salvage remuneration under art. 13 be set 

aside? 
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Three of them (issues no 1,2 and 6) appealed to the Court of Appeal and two of 
them (issues no. 1 and 2) further appealed to the House of Lord. To the 
"whether a fair rate for special compensation includes a profit element" issue, 
Lord Mustill, affirmed the decision judged by Clarke J and Evans Lj, held; 

As to the words themselves, I feel little doubt that they support the narrower 

interpretation. The concept of 'expenses' permeates the first three paragraph of 

art 14. In its ordinary meaning this word denotes amounts either disbursed or 

borne, not earned as profits. Again, the computation prescribed by art 14.3 

requires the fair rate to be added to the 'out-of-pocket' expenses, as clear an 

instance as one could find of a quantification which contains no element of profit; 

and it surely cannot have been intended that the 'salvors' expenses' should 

contain two disparate elements. It is moreover highly significant that art 14.2 twice 

makes use of the expression 'expenses incurred' by the salvor, for in ordinary 

speech the salvor would not 'incur' something which yields him a profit.̂ ®® 

To the question whether the expense comprise those incurred during the whole 
of the salvage operation, or only during the time when a threat to the 
environment. House of Lord affirmed the decisions of Clarke J and all members 
of the Court of Appeal that it covers the whole operation performed by the salvor 
from start to finish. 

The Nagasaki Spirit case excluded the profit element from the meaning of 
"fair rate" and also clarified the period issue in assessing the salvor's expenses, 
but there are considerable practical problems in applying the mechanics of 
assessing special compensation as set out in Article 14.3/^^ The Courts 
excluded the profit element but did not give more detail guidance to the terms 
and extent which may be included or excluded in assessing the salvor's 
expenses. 

3.4.1.1.2.4 Principle of insufficiency 

Article 14.4 of the 1989 Salvage Convention provides "The total special 

compensation under this article shall be paid only if and to the extent that such 

6. Was the appeal arbitrator's decisions with regard to the costs of arbitration open to 
challenge? 

The /VagasaW Sp/nf (1997) 1 All ER 502, at p. 512. 

Archie Bishop, Salvage Law needs the saving grace of simplification, Lloyd's List, 23 

December, 1997. 
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compensation is greater than any reward recoverable by the salvor under article 
1-;." 

The text is clear, which the recoverable special compensation is limited to 
the part of the incurred expenses (or any increased compensation) higher than 
the representative Article 13 reward. The words "any reward recoverable by the 
salvor under Article 13" represent the pure and positive reward fixed in 
accordance with Article 13 of the 1989 Salvage Convention. The said Article 13 
reward shall not include any interest, recoverable legal costs, damages claim 
(for example Article 8). Any negative factors (for example Article 18) to decrease 
the Article 13 reward shall also be excluded. In other words, for a possible 
special compensation claim case, the tribunal has to decide at least three 
figures; 1) the pure reward under Article 13.1 (without considering any negative 
factors); 2) a real reward under the 1989 Salvage Convention (with considering 
any negative factors): and 3) the salvor's expenses for purpose of Article 14 of 
the 1989 Salvage Convention. 

The wording "the total special compensation under this article" used in 
Article 14.4 of the 1989 Salvage Convention represent the said total special 
compensation shall be also taken into account the circumstance of Article 14.5, 
In case the circumstance mentioned in Article 14.5 is also formed as a negative 
factors in assessing the Article 13 reward, it may incur an interesting problem 
that, for calculating the Article 14.4 amount, said negative factor will decrease 
the "total special compensation" but shall not affect the Article 13 reward as 
mentioned. Namely that, in case there is the circumstance of Article 14.5, the 
figure of the total special compensation will be less than the circumstance of no 
Article 14.5, but the figure of Article 13 reward will be the same whether or not 
there exists such negative factor. 

As discussed, the special compensation regime initially was created, 
originated from LOF 1980, merely to provide the salvor a second tier security for 
his expenses if and only when the traditional reward is not earned or is below the 
his expenses and the tribunal will be suggested to fix the Article 13 reward 
without considering or as if there exists no Article 14 special compensation."® 

Clarke J in The Nagasaki Spirit case held " the proper assessment of special compensation 

under art. 14.2 was entirely independent of proper assessment of salvage remuneration in 

accordance with art. 13; each should be assessed separately and special compensation only 

considered if it exceeded the salvage remuneration" (1995) 2 Lloyd's Law Rep, 44 at pp 45-46 

(Com. Ct.). 
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However the U.S. delegate in the 1989 Diplomatic Conference exposed a 
balance problem between Article 13 reward and Article 14 special compensation 
by giving two alternatives.̂ ®®The U.S. delegate's proposed alternatives were not 
accepted in the 1989 Diplomatic Conference, but resulted in the creation of the 
Common Understanding relating to the Article 13 and Article 14̂ ®° (Attachment 1 
of the 1989 Convention), which reads: 

Common Understanding Concerning Articles 13 and 14 of the International 
Convention on Salvage, 1989 

It is the common understanding of the Conference that, in fixing a reward under 
article 13 and assessing special compensation under article 14 of the 
International Convention on Salvage, 1989 the tribunal is under no duty to fix a 
reward under article 13 up to the maximum salved value of the vessel and other 
property before assessing the special compensation to be paid under article 14. 

As it may exist a circumstance that more than one salvor may claim special 

compensation, the words "total special compensation" do not mean the all 

special compensations which the owner of the vessel shall be paid, but 

represent the total special compensation which a particular salvor is entitled to 

claim. Similarly, the words "any reward recoverable by the salvor under article 

13" also mean the rewards awarded to any particular salvor, but not the whole 

salvage reward. The following table shows the relationship and calculation 

between Article 13, 14.1 and 14.2. 

LEG/CONF.7/22. 

Further detail see Prof. Gaskell, Annotations on Merchant Shipping (Salvage and Pollution) 

Act 1994, Current Law Statutes 1994 vol. 2, at pp. 28-66, 28-67 
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E n h a n c e 
Award 

Article 13 

Specia l 
C o m p e n s a t i o n 

Article 14 

Total P a y m e n t Cont r ibu t ion by 
p roper ty s a l v e d 

on e n h a n c e d 
award 

Pay by s h i p o w n e r 
sole ly 

(specia l 
C o m p e n s a t i o n ) 

s a l v a g e no t s u c c e s s a n d 
a l s o no t s a v e th 
e n v i r o n m e n t 

non 
(Article 14.1) 

100% costs of 
sa lvage 

81 

81 non B1 

s a l v a g e no t s u c c e s s bu t 
s a v e d t he e n v i r o n m e n t 

non (Article 14.2) 
100%-200% costs 

of sa lvage 
8 2 

(presumed B1<A) 

82 non 8 2 

s a l v a g e s u c c e s s 
bu t n o t s a v e th 
e n v i r o n m e n t 

A 81 A % 8 1 - * A 
A < B1 ^ B 1 

A 
A 

0 
(B1-A) 

s a l v a g e s u c c e s s a n d 
a l s o s a v e d t he e n v i r o n m e n t 

A 8 2 

(presumed B1<A) 

A % 8 2 ^ A 
A < B2 82 

A 
A 

0 
(B2-A) 

3.4.1.1.2.5 The effect of the salvor's negligence 

Article 14.5 of the 1989 Salvage Convention provides "If the salvor has been 

negligent and has thereby failed to prevent or minimize damage to the 

environment, he may be deprived of the whole or part of any special 

compensation due under this article." The C.M.I, document stated "Negligence 

by the salvor in relation to damage to the environment has by this rule been 

given a rather strict effect. This is in contrast to the broad rule concerning 

salvor's misconduct in Art. 3-7. It is expected that Article 3-3.5. will increase the 

level of caution of the salvors in relations to damage to the environment."̂ ®^ 

The right of the salvor to claim special compensation which may be 

deprived under Article 14.5 shall be subject to two circumstances that: 

1) the salvor has been negligent (either on the salvage operations or on 

the measure taken to prevent or minimize damage to the environment) 

and 

2) such salvor's negligence also resulted in the failure to prevent or 

minimize damage to the environment. 

191 C.M.I. News Letter, Sept. 1984, at p. 24, 
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The duty imposed on the salvor under Article 8.1(b) of the 1989 Salvage 
Convention to prevent or minimize damage to the environment is limited to the 
performance of salvage operation. On the other hand, the right to claim special 
compensation under Article 14.1 is also limited to the circumstance that the 
salvor has carried out salvage operation. However, Article 14.5 of the 1989 
Salvage Convention does not mention about its relation with "salvage 
operation" or the duty under Article 8.1(b) of the 1989 Salvage Convention. 
However, the word "negligent" represents the salvor shall have owed some kind 
of duty. This duty is not limited to Article 8.1(b) to prevent the environmental 
damage but also includes other duties provided in Article 8.1 of the 1989 
Salvage Convention. For example, the salvor has been negligent to seek 
assistance from other salvors and thereby failed to prevent damage to the 
environment. However, as discussed, the salvor fails to perform the duty of 
Article 8.1 may be entitled the salvees a right to claim damages. 

Furthermore, there are some difficulties in interpreting the words "has 
thereby failed to prevent or minimize damage to the environment". The word 
"failed" embraces an element of successful.It will not only result in conflict 
with Article 14.1 (as "successful prevent or minimize damage to the 
environment" is not the prerequisite to claim the primitive special compensation 
under Article 14.1), but also impose tribunal a heavy duty to consider 1) whether 
the salvor has been negligent in his duty; 2) whether the prevention and 
minimization of damage to the environment is unsuccessful and 3) the causation 
between 1 and 2. It is suggested that it is better to remove the successful 
factor from Article 14.5 and read for example that "If the salvor has been 
negligent in prevent or minimize damage to the environment....". 

Article 14.5 of the 1989 Salvage Convention stands on a special and 
different status beyond Article 18. However, the circumstance that the special 
compensation may be deprived under Article 18 of the 1989 Salvage 
Convention is very limited than the reward (see discussion below in paragraph 
3.4.2.2). 

3.4.1.1.2.6 Shipowner's right of recourse 

"Fail" in Oxford Dictionary (9"^ed, 1995 at p.484) means "not succeed" or "be unsuccessful in". 
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Article 14.6 of the 1989 Salvage Convention provides "Nothing in this article 

shall affect any right of recourse on the part of the owner of the vessel." The 

C.M.I, documents stated "while the shipowner has a duty towards the salvor to 

pay the compensation according to Arts. 3-3.1 and 3-3.2., under Art. 3-3.6, he is 

allowed to seek any recovery from other parties as appropriate, in particular 

cargo owners or charterers. 

Shipowner's right of recourse in salvage case, illustrating by Prof. 

GaskelU^ may include the right to 1) against third party in tort, e.g. who have 

negligently caused any accident which made salvage services necessary; 2) 

against the demise charterer under an express terms and conditions, e.g. cl.15 

of the Barecon 89 charterparty ; 3) against the time charterer, for example main 

engine break down due to bad fuel provided by the charterer; 4) against the 

voyage charterer, for example bad stowage by the charterer; and 5) the shipper 

which supplied dangerous cargo in breach of the contract. 

Special compensation is designed to be paid solely by the owner of the 

vessel. However, it may be a problem that special compensation is a kind of 

expenditure incurred by the parties to the adventure on account of salvage 

under Rule VI of The York-Antwerp Rules 1974. Attachment 2 of the 1989 

Salvage Convention requested the Secretary - General of I.M.O. to take the 

appropriate steps in order to ensue speedy amendment of the York-Antwerp 

Rules, 1974, to ensure that special compensation paid under article 14 is not 

subject to general average and the Rule VI of the York-Antwerp Rules 1974 was 

therefore amended in 1990 (see discussion in the second chapter paragraph 

2.2.3.). 

3.4.1.2 Of interim payment 

Article 22 of the 1989 Salvage Convention provides "The tribunal having 

jurisdiction over the claim of the salvor may, by interim decision, order that the 

salvor shall be paid on account such amount as seems fair and just, and on 

such terms including terms as to security where appropriate, as may be fair and 

just according to the circumstances of the case (Article 22.1). In the event of an 

C.M.I. News Letter, Sept. 1984, at p. 24. 

Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current Law Statutes 

1994 vol. 2, at p. 28-68. 
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interim payment under this article the security provided under article 21 shall be 
reduced accordingly (Article 22.2)." The C.M.I, documents stated "This provision 
is new. It improves the salvor's cash flow and is considered to be of some 
importance. It is inspired by present arbitral practice."̂ ®®This concept was coped 
from LOF 1980 clause 10 (which can be traced back to the first set of Lloyd's 
Open Form 1908 clause 9)̂®®. Very few discussions appeared during the Drafts 
and in the 1989 Diplomatic Conference and the text remains unchanged from its 
first Draft. 

The power to make an Interim Award under LOF80 clause 10 is expressly 
applied to the "remuneration" which generally includes the "safety net" expenses 
and 15% increment but not includes the damages claim. The whole clause 10 of 
LOF80 was combined into clause 9 of LOF 90 (or cl.10 of LOF 95) with other 
conducts of the Arbitrator. Clause 10(a)(iv) of LOF 95 merely provides "make 
Interim Award(s) including payment(s) on account on such terms as may be fair 
and just". Though clause 8 of LOF 95 (or cl. 7 of LOF 90) provides the 
contractor's remuneration and or special compensation shall be fixed by the 
arbitrator appointed, but it is still not clear that whether or not the appointed 
arbitrator have power to make Interim Award(s), under clause 10(a)(iv), for the 
damages claim other than remuneration and special compensation. The 
circumstance to Article 22 of the 1989 Salvage Convention, by using the words 
"the claim of the salvor", is also not so clear. It is suggested that, unless the word 
"payment" in the heading of Article 22 of the 1989 Salvage Convention to be 
interpreted as the same meaning as the definition of "payment" in Article 1(e) 
and in case the tribunal having jurisdiction over the "damages claim" of the 
salvor, the tribunal may has the power under the 1989 Salvage Convention to 
order interim payment to the salvor for that damages claim. 

C.M.I. News Letter, Sept. 1984, at p. 29. 

Lloyd's Open Form 1908 clause 9 stated "The Committee of Lloyd's may in their discretion out 

of the security (which they may realize or enforce for that purpose) pay to the Contractor on 

account before the publication of the Award such sum as they may think reasonable on account 

of any out-of-pocket expenses incurred by him in connection with the services." 

Some States, for example Germany, doubted whether it is advisable to introduce clause 10 of 

LOF80 into international legislation instead of leaving this question entirely to the contractual 

arbitration agreement.(LEG/CONF.7/10) 
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3.4.1.3 On maritime lien 

It was stated that in most states the salvors will have a maritime lien or a similar 

right over the salved ship and its cargo/^^This is provided for example in the 

International Conventions for the Unification of Certain Rules Relating to 

Maritime Lien and Mortgages 1926 Art.2.3 and 1967, Art. 4.1(v) (or the new 

Maritime Lien and Mortgages Convention 1993, Article 4.1.c ) that a salvor may 

has a lien to the salved vessel. However, the 1989 Salvage Convention does not 

express salvor's right of maritime lien, but provides that "Nothing in this 

Convention shall affect the salvor's maritime lien under any international 

convention or national law" (Article 20.1). The C.M.I, documents stated 

"consideration was given to whether a rule providing for a maritime lien should 

be included in the new convention, but it was decided not to do so because 

these rules were felt to have their proper place in other conventions and 

because the advantage would be rather limited in view of the already 

widespread acceptance of such a right".''®® Article 20.2 further provides "The 

salvor may not enforce his maritime lien when satisfactory security for his claim, 

including interest and costs, has been duly tendered or provided." There were 

very few discussions during the Drafts and in the 1989 Diplomatic Conference 

and the text remain unchanged from its first 1981 Draft. 

The 1989 Salvage Convention leaves open to the question of whether 

certain of the other new obligation created by it will give rise to maritime lien, for 

example the special compensation under Article 14 and the damages claim for 

breach of the duties under Article 8.̂ °° As the1989 Convention specially leaves 

national law unaffected on this point the issue will therefore be one for national 

courts to decide.̂ °^ 

Article 21 of the 1989 Salvage Convention imposes a duty on the salvees, 

upon the request of the salvor, to provide satisfactory security. As discussed in 

C.M.I. News Letter, Sept. 1984, at p. 27. 

Supra, 

LOF limits its contractual lien only to the remuneration (the reward) on the property salved but 

not to special compensation or other damages claim. LOF 95 clause 6(a) provides "Until security 

has been provided as aforesaid the Contractor shall have a maritime lien on the property salved 

for his remuneration". 

Prof. Gaskell, Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current 

Law Statutes 1994 vol. 2, at p. 28-75. 
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paragraph 3.3.2.3.1, the duty to provide security under Article 21 merely applies 

to the claims for payment due under the 1989 Salvage Convention, i.e. the 

property reward and special compensation, but not includes any other 

convention claims (for example life salvage claim under Article 16.2 or salvor's 

damages claim under Article 8.1). As in the absence of express connection 

between Article 20.2 and Article 21, the word "claim" under Article 20.2 seems 

not to be restricted to the same claim under Article 21. In other words, even 

though the salvee under Article 21 has no duty to provide security for his breach 

of Article 8.2, the salvor may still enforce his maritime lien (presumed the salvor 

is entitled to a maritime lien for his damages claim) if the salvee did not provide 

satisfactory security for his damages claim. However, unlike LOF clause 6, 

Article 20.2 of the 1989 Salvage Convention merely provides a moral restriction 

on salvors exercising the lien once provision has been made for satisfactory 

security. 

3.4.2 Rights of Owner 

3.4.2.1 Prohibition of salvage operation 

Article 19 of the 1989 Salvage Convention provides that "Services rendered 

notwithstanding the express and reasonable prohibition of the owner or master 

of the vessel or the owner of any other property in danger which is not and has 

not been on board the vessel shall not give rise to payment under this 

Convention." The C.M.I. 1984 Document stated "This is a restatement of the 

principle expressed in the 1910 Convention. The rule, however, however, must 

in the regime of the draft convention be read in conjunction with Art.2-1.1, under 

which the owner and master of the casualty shall take timely and reasonable 

action to arrange for salvage operat ion.However, the initial design to 

connect with the duty to take timely and reasonable action was no longer existed 

while the 1987 Draft decided to remove this duty from Art.2-1.1 (now Article 

0 2)203 

The sole change during the Drafts was the persons who are entitled to 

prohibit the salvage operations. The below table shows the related changes: 

^ C.M.I. News Letter, Sept. 1984, at p. 27. 

^ See discussion in paragraph 3.3.2.1. and 3,3,2.2.5. 
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1910 
CONVENTION 

1981 
DRAFT 

1983 
DRAFT 

1987 
DRAFT 

1988 
DRAFT 

1 9 8 9 

CONVENTION 
• the v e s s e l • t he owner 

• t he m a s t e r 

• public authority 

• the owner 

• the m a s t e r 

• the owner of the 
vesse l 
• the m a s t e r 

• the o w n e r o the 
ve s se l 
• the m a s t e r of t he 
ve s se l 
• the o w n e r of any 
other property 
which is not and 
h a s not b e e n on 
board the v e s s e l 

• the owner of the 
v e s s e l 
• t he m a s t e r of the 
v e s s e l 
• t he o w n e r of any 
other proper ty in 
d a n g e r which is not 
and h a s not b e e n 
on board t h e 
v e s s e l 

The most important change, as we may see, was to add "the owner of any other 

property which is not and has not been on board the vessel" who also have the 

right to prohibit the salvage operation. During the I.M.O. 57^ session, the Legal 

Committee considered that if the term of "salvage operations" to be defined 

broadly to include assistance to property which is not a vessel, then the owner of 

such property might be allowed to prohibit salvage hereof when such services 

are directed solely to his property and the property is not onboard the vessel. 

Namely that, according to Article 19 of the 1989 Salvage Convention, the owner 

of other property on board the vessel is given no direct right to prohibit salvage 

operation, but allow the master and the owner of the vessel to prohibit (for and 

on behalf of them). 

The relationship between Article 19 and Article 8.1(d), see discussion in 

paragraph 3.3.1.1.7. 

3.4.2.2 
salvor 

Deprive of the payment because of fault or neglect of 

Article 18 of the 1989 Salvage Convention provides "A salvor may be deprived 

of the whole or part of the payment due under this Convention to the extent that 

the salvage operations have become necessary or more difficult because of 

fault or neglect on his part or if the salvor has been guilty of fraud or other 

dishonest conduct." A proposal to include expressly the effect if salvor has failed 

in his duty to avoid or minimize damage to the environment was failed in the 

C.M.I. News Letter, Autumn 1986, at p. 4. 
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1989 Diplomatic Conference.̂ "® 

The applicable extent of Article 18 of the 1989 Salvage Convention is quite 
narrow than Article 8 of the 1910 Salvage Convention, even though the C.M.I. 
Document stated "this rule is based on the principle expressed in the 1910 
Convention, Art.8, paragraph 3."̂ °® The key words are "to the extent that the 
salvage operations have become necessary or more difficult because.." used in 
the present Article 18 of the 1989 Salvage Convention. According to this 
wording, salvors' payment will not be deprived unless and only to the extent that 
the following circumstances are exists simultaneously that: a) salvor's 
misconduct (fault or neglect ..etc. ); and b) this misconduct also caused the 
salvage operation become necessary and more difficult. In other words, even 
though salvor has had fault, neglect, fraud or dishonesty to the salvage 
operations, but in case his fault did not cause any necessity or more difficult to 
that operations, the payment would not be deprived. The extent of the payment 
may be deprived is limited to the part of "unnecessary" and "more difficult" 
salvage operations caused by the salvor. It implies that the payment to the 
salvage operation before it was become necessary or more difficult would not be 
prejudice. 

Article 18 of the 1989 Salvage Convention applies not only to the reward 
but also to the special compensation. However, Article 14.5 of the 1989 Salvage 
Convention stands a special and different position beyond Article 18. Article 
14.5 of the 1989 Salvage Convention provides "If the salvor has been negligent 
and has thereby failed to prevent or minimize damage to the environment, he 
may be deprived of the whole or part of any special compensation due under 
this article," The C.M.I, documents stated "A special and more far-reaching rule 
concerning salvor's negligence with relation to damage to the environment is 
contained in the draft convention, Art. 3-3.5. (now Article 14.5 of the 
Convention) As discussed, the measure taken to "prevent or minimize 

^ LEG/CONF.7/24 (by France); LEG/C0NF.7/CW/RD/12. There was another proposal to this 

Article submitted by Australia to include "The taking of any action at the direction of a coastal 

State shall not of itself prejudice any payment that may be paid to a salvor pursuant to article 9-12 

of this Convention". However, this proposal was ignored by the informal contact group while this 

group accept Australia's another proposal "rights of coastal States" (now Article 9). See also 

discussion in paragraph 3.4.3 below. 

C.M.I. News Letter, Sept. 1984, at p. 27. 

Supra. 
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damage to the environment" is not under the defined "salvage operations" in 
Article 1(a). It therefore exists a logical problem that it will be difficult to say the 
salvor has negligent failed to take measure to prevent or minimize damage to 
the environment will cause "the salvage operations have become necessary or 
more difficult"! My suggestion is the circumstance of the special compensation 
may be deprived under Article 18 of the 1989 Salvage Convention is that the 
salvor's misconduct caused the salvage operations have become necessary or 
more difficult, and that necessity and more difficulty also caused the increasing 
of salvor's expenses in claiming special compensation. In other words, the 
circumstance that the special compensation may be deprived under Article 18 is 
more limited than the reward. However, Article 14.5 of the 1989 Salvage 
Convention provides a remedy way trying to fill up this gap (but not enough). 
Article 14.5 of the 1989 Salvage Convention is mainly focus on the "prevent or 
minimize damage to the environment" with less relation to the "salvage 
operation". The right of the salvor to claim special compensation may be 
deprived under Article 14.5 only in case that: 1) the salvor has been negligent 
(either on the salvage operations or on the measure taken to prevent or 
minimize damage to the environment) and 2) his negligent also resulted in the 
failure to prevent or minimize damage to the environment. The prerequisite of 
"negligent" in Article 14.5 is similar to Article 18, but the request to the effect of 
that "negligent" is difficult (Article 14.5 has resulted in the failure to prevent or 
minimize damage to the environment, but Article 18 has caused the salvage 
operations have become necessary or more difficult). There are some problems 
unsettled between Article 14.5 and Article 18. For example, a salvor concealed 
his capability in preventing or minimize the environmental damage and this 
concealment did not cause "failure to prevent or minimize damage to the 
environment" and also not cause "the salvage operations have become 
necessary or more difficult". In this case, Article 14.5 and Article 18 seem not to 
be applied.̂ "® 

Another issue is the relationship between Article 18 and Article 8.1. Article 
8.1 of the 1989 Salvage Convention imposes duties on the salvor to carry out 
the salvage operations with due care, to prevent or minimize damage to the 
environment, to seek assistance and to accept the intervention. Though the 
1989 Salvage Convention expresses no effects in case the salvor breached 
these duties, the salvees still own an implied right to claim damages arising from 

208 However, the general contract law may be applied if there is a salvage contract. 
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the salvor's failure.̂ "® In some cases, it is possible that both articles are in 

applied at the same time. I.e. the salvees not only own a right to claim damages 

from the salvor under Article 8.1 but also is entitled to deprive of the whole or 

part of the payment under Article 18. It is submitted that Article 18 is only 

relevant to the question of reducing rewards and does not preclude a claim 

under Article 8.̂ °̂ It is still unclear whether the salvees can exercise both of their 

rights simultaneously or alternatively. My suggestion is the salvees can exercise 

both of their rights simultaneously but can not overlap each other. 

3.4.2.3 Two year time-barred defence 

Article 23.1 of the 1989 Salvage Convention provides "Any action relating to 

payment under this Convention shall be time-barred if judicial or arbitral 

proceedings have not been instituted within a period of two years. The limitation 

period commences on the day on which the salvage operations are terminated." 

This provision basically retains two year time-bar of Article 19 of the 1910 

Salvage and Assistance Convention, but exists several differences. 

In 1910 Salvage and Assistance Convention, two year time-bar applied to 

"salvage action" generally, but the application of the 1989 Salvage Convention 

is limited to "any action relating to payment". A salvage action may include an 

action in relation to the salvage reward, special compensation, life salvage fair 

share and damages claim arises from breaching the duty of the 1989 Salvage 

Convention. Since Article 1(e) of the 1989 Salvage Convention strictly defines 

"payment" means any reward, remuneration or compensation due under this 

Convention. Life salvage fair share (strictly speaking, life savage fair share 

belongs not to any reward, remuneration or compensation due under the 1989 

Salvage Convention, but represent a fair share right on that payment) and 

damages claim seems not to be applied to this two year time-bar limitation under 

the 1989 Salvage Convention.On the contrary, any action under the 1910 

See discussion in paragraph 3.3.1.1.3. 

Prof. Gaskell, Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current 

Law Statutes 1994 vol. 2, at p. 28-74. 

Prof. Gaskell opines differently that "It is submitted that it would also apply to a life saver's 

claim under Article 16.2. The Art.23 limit could be read as covering damages claims for breach of 

the obligations in Arts.8 or 21, if a wide definition is given to "payment" in At. 1(e)" {Annotations on 
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Savage and Assistance Convention is barred after two years, but only the action 
relating to payment under the 1989 Salvage Convention is barred after two 
years. In other words, any other actions under the 1989 Salvage Convention, 
except for relating to payment, are not of course time-barred within 2 years and 
which shall be referred to the available national law. The other actions at least 
may include; 

a) life salvage fair share in Article 16.2; 

b) damages claim under Article 8.1 and Article 8.2 as mentioned, except 
Article 8.1(d); 

c) dispute arising the authority of master or shipowner to conclude 
contracts of salvage under Article 6.2; 

d) annulment and modification of an inequitable contract under Article 
7(a): 

e) apportionment between salvors under Article 15. 

The action under the 1989 Salvage Convention relating to the payment, except 

Article 13 and Article 14, may also include; 

a) payment to the salvage operations by or under the control of public 

authorities under Article 5.2 and 5.3; 

b) the payment is in an excessive degree to large or too small under 

Article 7.2; 

c) the deprivation of payment due to salvor's misconduct; 

d) the dispute arising from the prohibition of salvage operations; 

e) the payment /dispute arising from unreasonably intervention request 
under Article 8.1(d) 

Another difference exists between the 1910 Salvage and Assistance Convention 

and the 1989 Salvage Convention is the commence of the limitation period. 

Salvage services may be rendered by a sole set of salvor(s) or by various sets of 

salvor(s) and the said salvor(s) may finish their services and the vessel or other 

property may be bought to a place of safety consecutively or simultaneously. To 

the wording used in the 1910 Salvage and Assistance Convention, Mr. 

Wildeboer commented that "if services are rendered by various sets of salvors 

consecutively the service of each set terminates at a different moment and the 

Merchant Shipping (Salvage and Pollution) Act 1994, Current Law Statutes 1994 vol. 2, at p. 28-

49y 
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limitation period of the various actions would then commence at different 
times"^^^ (i.e. the different times approacti in the 1910 Salvage and Assistance 

Convention). The 1989 Savage Convention Article 23 uses the wording "the 
salvage operations are terminated" implies that the salvage operation must be 
viewed as a whole and there would be one time bar operating for the whole 
series of services^^^(i.e. the single time approach in 1989 Convention !). 

The purpose of shorter time limitation regime is aimed to stabilize and 
clarify legal relationship between parties concerned as soon as possible and to 
protect the debtor beyond more difficulty for example in collecting evidences by 
reason of the claimant's delay in submitting his claim. General speaking and 
subject to the circumstance, the commence of the limit period for each salvor is 
the time when his right is given to a payment from every particular salvees. Each 
individual salvees' two year time-bar defence right is better not to be effected by 
the operations rendered by other salvors. Neither the C.M.I, nor I.M.O. 
documents provided any intentions to adopt single time approach in the 1989 
Salvage Convention. For short, it is better to adopt the different times approach 
in salvage matter but not single time approach. 

Article 23.2 of the 1989 Salvage Convention provides "The person against 
whom a claim is made may at any time during the running of the limitation period 
extend that period by a declaration to the claimant. This period may in the like 
manner be further extended" and Article 23.3 provides "An action for indemnity 
by a person liable may be instituted even after the expiration of the limitation 
period provided for in the preceding paragraphs, if brought within the time 
allowed by the law of the State where proceedings are instituted." The C.M.I. 
Document stated "these paragraphs are modelled in corresponding provisions 
in modern maritime law conventions, e.g. the 1968 Protocol to the 1924 Bills of 
Lading Convention".̂ *̂ 

Some jurisdictions^^® do not allow any time extension by agreement but the 
debtor may abandon or "agree" not to exercise his right of time-barred defence. 
The 1968 Visby-Hague Rules Article 111 r.6 bis uses the words "... be extended if 
the parties so agree...", but the 1989 Salvage Convention uses "by a 

Ina H. Wildeboer, ibid., at p.260. 

2" Prof. Gaskell, Annotations on IVIerchant Shipping (Salvage and Poiiution) Act 1994, Current 

Law Statutes 1994 vol, 2, at p. 28-80. 

C.M.i. News Letter, Sept. 1984, at p. 30, 

For example Taiwan. 

274 



declaration to the claimant". It exists a slight difference between two provisions. 

The words "so agree" imply the claimant and the liable party may negotiate not 

only to the length of the period they agree to extend but also to anything to be 

applied in that extended period, for example the effect of the time extension 

shall only apply to certain jurisdictions or only apply to a limited amount or the 

direct parties (without effect to any third party or insurers). If the claimant does 

not agree such particular term, the only way to protect time limitation is to 

proceed the action. However, the words "a declaration" merely represent that 

the liable party can only declare his agreement or disagreement to the time 

extension and nothing more. 

3.4.3 Rights of Coastal States 

Under the 1969 International Convention Relating to Intervention on the High 

Sea in Cases of Oil Pollution Casualties, its 1973 Protocol and Article 221 of the 

United Nations Law of the Sea Convention 1982, it is recognized that a State 

may take and enforce measures beyond the territorial sea as may be necessary 

to prevent or eliminate their coastline or related interests from pollution or threat 

of pollution. However, the Australian Government considered, in its proposal to 

IMO in January 1989, these Conventions do not grand in specific terms the right 

to coastal States to intervene in salvage operations where their coastlines and 

endangered by a major pollution threat. Australian further proposed to introduce 

two provisions in the Salvage Convention to 1) allow for the participation of 

coastal states in salvage operation and at the same time 2) to ensure the salvor 

is not open to liability in respect of actions taken at the direction of the coastal 

State and that any such action does not detrimentally affect the amount of the 

salvor's rewards or compensation.^^® After discussion in an Informal Contact 

Group, the Australian's proposal was reworded but in the form of a statement 

preserving the existing coastal State rights to intervene according to recognised 

present, or future, principles of international law.̂ ^^ 

Article 9 of the 1989 Salvage Convention provides "Nothing in this 

Convention shall affect the right of the coastal State concerned to take 

LEG/CONF.7/9. 

LEG/CONF.y/CWAA/P.SO. See also Prof. Gaskell, Annotations on Merchant Shipping (Salvage 

and Pollution) Act 1994, Current Law Statutes 1994 vol. 2, at p. 28-49. 
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measures in accordance with generally recognised principles of international law 

to protect its coastline or related interests from pollution or the threat of pollution 

following upon a maritime casualty or acts relating to such a casualty which may 

reasonably be expected to result in major harmful consequences, including the 

right of a coastal State to give directions in relation to salvage operations." 

What is and its extent of the "general recognised principles of international 

law" is not the issue which shall be discussed here. However, there are two 

questions relating to Article 9 of the 1989 Salvage Convention have to be 

considered that 1) the effect if the salvor followed the coastal States direction; 2) 

its relationship with Article 5 (Salvage operations controlled by the public 

authorities). 

Article 9 itself exists no implication that the salvor who follows the direction 

would be entitled to avail themselves of the rights and remedies provided by the 

1989 Salvage Convention. As mentioned, Australian's initial proposals included 

a provision to ensure that the salvor follows such action does not detrimentally 

affect the amount of the salvor's rewards or compensation.^^® However, this 

proposal was ignored by the Informal Contract Group with reasons unknown. It 

is then necessary to distinguish Article 9 from Article 5, as to the latter case, the 

salvor who carrying out the salvage operation under control of public authorities 

is remained to be entitled to avail themselves of the rights and remedies 

provided by the 1989 Salvage Convention. 

The extent and available administrative levels of the "coastal state" is 

apparently larger than "public authorities". A public authority (e.g. port authority) 

normally exercises its designated rights and duties in a confined area inside 

territorial waters (port and it adjacent area). However, even though the Minister 

of this Country indicated that "directions" to foreigners could not be given outside 

the 12 mile limit because of lack of jurisdiction,^^® as well as it exists the right of 

innocent passage enjoyed by the ships of all States, but it seems that a coastal 

state is also entitled to have control on its registered ships on the high sea and 

even to give directions or prohibit some operations in exercising its statutory 

rights on the Contiguous Zone and Exclusive Economic Zone under United 

The original proposal read; "The taking of any action at the direction of a coastal State shall 

not of itself prejudice any paynnent that may be paid to a salvor pursuant to Art.9-12 of this 

Convention" (LEG/CONF.7/9). 

Prof. Gaskell, Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current 

Law Statutes 1994 vol. 2, at p. 28-49. 
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Nations Law of the Sea Convention 1982. Those rights may include impliedly 

the right to give directions or prohibit a salvage operation if that operation may 

endanger its natural resources, for example from pollution. Furthermore, the 

words "under control o f " imply a more initiative attitude to direct an activity even 

participate in that activity (i.e. we may say the public authority under Article 5 is a 

participant or a supervisor to the salvage operation), but the words "to give 

direction" represents merely an order or instruction (i.e. the coastal state is 

exercising its sovereign rights). However and bearing in mind that, it is difficult to 

exactly define and distinguish the "salvage operation under control of public 

authorities" in Article 5 from "the coastal state to give direction in relation to 

salvage operation" in Article 9. It is sometimes also difficult to separate "public 

authorities" from the wider meaning of "state". In some cases, public authority 

mere gives direction but not control the salvage operation and or the coastal 

state may authorize a public authority to give direction. For short, the salvor 

follows coastal State's direction incurs no rights to avail themselves of the rights 

and remedies provided by the 1989 Salvage Convention, provided that the 

requirement in Article 5 is also met. 

3.5 The Contracts 

One of the subject to revise the rules on traditional salvage during pre-drafting 

was to give more detailed rules on the limits of contractual freedom, and 

moreover, without prejudice of the possibility of annullment or modification of an 

inequitable contract and under the circumstance that the rules relating to the 

prevention or minimization of damage to the environment should be 

compulsorily applicable, the application of the Convention may be excluded by 

the parties. 

3.5.1 The application and its limits 

Article 6.1 of the 1989 Salvage Convention provides "This Convention shall 

apply to any salvage operations save to the extent that a contract otherwise 

220 C.M.I. News Letter, Dec. 1981, at pp. 4-5. 
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provides expressly or by implication". The question whether any of the rules of 

the Convention should be mandatory in nature has been thoroughly debated 

and considered during all the negotiations for the 1989 Salvage Convention. 

According to the wording used in the Article 6.1 of the 1989 Salvage Convention, 

it merely represents the salvage parties are allowed to contract out the 1989 

Salvage Convention, but it does not mean the whole 1989 Salvage Convention 

exists not mandatory in nature. 

The beginning wording of Article 6.1 clearly provide the Convention shall 

apply to any salvage operation. The words "save to the extent.." represent an 

exemption to the 1989 Salvage Convention that the salvage parties are 

permitted to contract out parts of rules even the whole rules of the 1989 Salvage 

Convention (subject to the limit of Article 6.3). In other words, the 1989 Salvage 

Convention is presumptively in applying to any salvage operations as defined 

and also to any contract forms for that salvage operations unless and to the 

extent of the contract of salvage provides otherwise. It can not be interpreted 

that the 1989 Salvage Convention is applied only when and to the extent the 

terms of contract expressly or impliedly incorporated even or the 1989 

Salvage Convention is not applied in case a salvage contract was agreed. 

The known Lloyd's Standard Salvage Contact Forms (LOF90 and LOF95 ) 

basically keeps in the same line with Article 6.1 of the 1989 Salvage Convention. 

Clause 1(g) of LOF90/95 read "The Agreement and Arbitration thereunder shall 

except as otherwise expressly provided be governed by and arbitration 

thereunder be in accordance with English law, including the English law of 

salvage". The effect of this clause is, except for the terms expressly (not include 

impliedly) provided otherwise, LOF is governed by the 1989 Salvage Convention 

which incorporated in as a part of English law of salvage. For example, LOF 

clause 1 (a) imposes a heavier duty of care on the salvor (the contractor) than 

the 1989 Salvage Convention to salve the vessel and other property and to 

prevent or minimize damage to the environment. On the contrary, LOF does not 

expressly mentions the salvor's duty provided in the Article 8.1 (c) and (d) of the 

1989 Salvage Convention to seek assistance and accept intervention. For the 

In the Unique Mariner (Ho.2) 1979 case, the judge opined "the rights and obligations of parties 

to Lloyd's form were governed by the terms express and implied of that contract and the general 

maritime law of salvage only applied in so far as it was expressly or impliedly incorporated into 

such contract" (1979) 1 Lloyd's Rep. 37 at pp. 50-51. However, this opinion seems to be no 

longer satisfactory when the Convention become part of English salvage law. 
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former case, the heavier duty of care in the LOF prevails to apply. For the latter 

case, the salvor renders service under LOF will still owe the duty to seek 

assistance and accept intervention. 

Theoretically speaking, the salvage parties are entitled, during even after 

the salvage operations, to contract out the whole rules or certain rules of the 

1989 Salvage Convention. However, the freedom to contract out the 1989 

Salvage Convention (or the English law of salvage) shall be subject to the limit 

expressed by Article 6.3 of the 1989 Salvage Convention, which provides that 

" Nothing in this article shall affect the application of article 7 nor duties to 

prevent or minimize damage to the environment". 

This provision was first introduced in the 1983 Draft but merely provided 

not to affect the application of the present Article 7. The 1987 Draft extended the 

mandatory effects to the duties to prevent or minimize damage to the 

environment as provided in the present Article 8.1(b) and 8.2(b) of the 1989 

Salvage Convention. It only mentions not affect the duties to prevent or minimize 

damage to the environment, but not includes the payment to prevent or minimize 

damage to the environment. In other words, the salvage parties are still allowed 

to contact out any payment relating to the prevention of damage to the 

environment. 

It is difficult to interpret what is and its extent of the words "not to affect the 

duties to prevent or minimize damage to the environment". A presumption is the 

salvage parties (or the master or the owner of the vessel) are not allowed to 

contract out of that duties and or they still owe that duties even they contracted 

out that duties. However, this presumption will exist no meaning if not to further 

consider the effect of breaching that duties. The duties, under the 1989 Salvage 

Convention, to prevent or minimize damage to the environment are owed and 

existed merely between the salvor and salvees. Failure to perform that duties 

may be entitled the other side to a damages claim. In other words, "not affect" 

seems to be interpreted not to affect the said damages claim. However, it exists 

a further question that, if the 1989 Salvage Convention allows the salvage 

parties to contract out the payment relates to the prevention of damage to the 

environment, why the same parties could not contract out their liability by way of 

not to perform that duties? In other words, nothing in this Article shall affect the 

duties to prevent or minimize damage to the environment. For short. Article 6.3 

is merely having an effort to declare the important of that mandatory duties but 

existed no physical effort if the parties contract out that duties. 
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3.5.2 The authority to conclude salvage contract 

Article 6.2 of the 1989 Salvage Convention provides "The master shall have the 

authority to conclude contracts for salvage operations on behalf of the owner of 

the vessel. The master or the owner of the vessel shall have the authority to 

conclude such contracts on behalf of the owner of the property on board the 

vessel." The first authority was introduced in the 1981 C.M.I. Draft. The C.M.I 

1984 Document stated that: 

This rule is new. So far it has been left to national law to provide of the master has 

such authority, and in fact such authority is not always implied. That may in many 

cases have caused delay due to communication between owner and salvors or 

the master, and the proposed rule is considered important to prevent any such 

delay. Further, the rule improves the salvors' position and is in certain case 

expected to increase the element of encouragement. ^ 

The second authority was not accepted until the I.M.O. 57^ session in 1986 by a 

simple reason - "in the interest of greater clarity"^^l 

a. the party authorized 

Any interest parties to the vessel or other property in danger may conclude a 

salvage contract but not of course bind any other interest parties in danger. The 

statutory authority under the 1989 Salvage Convention to conclude salvage 

contract is particularly given to the master and the owner of the vessel on behalf 

of the owner of the vessel or other property. Any persons other than the master 

and the owner of the vessel, for example ship officers, crew member, cargo 

owner, insurer, charterer either demise or time/voyage, are presumably not 

grant this statutory authority unless the national law or other conventions 

otherwise provide. For example, section 742 of the Merchant Shipping Act 1894 

defines "the master" includes every person (except the pilot) having command or 

charge of any ship. The salvage contract concluded by the officer who takes 

over the ship in the absence of the nominal master may bind the owner of the 

C.M.I. News Letter, Sept. 1984, at p. 14. 

^ C.M.I. News Letter, Autumn 1986, at p. 6. 

280 



vessel or the owner of other property if he was acting as agent of necessary 

under the ordinary law.̂ '̂* It is submitted that Article 6.2 of the 1989 Salvage 

Convention does not override the existing principles which allow other persons 

to have authority to conclude contracts for salvage operations. 

An attempt failed to replace the word "owner" with "operator" proposed by 

F r a n c e . I t represents the 1989 Salvage Convention intends not to expose the 

statutory authority to any related parties in managing or operating the vessel 

other than the registered shipowner. The legal basis why the shipowner has the 

authority to conclude contracts for salvage operations on behalf of the owner of 

the other property on board the vessel in the 1989 Salvage Convention is 

unclear. No reported cases affirmed the shipowner has this authority as "agency 

of necessity". On the other hand, the bailee's position seems also not strongly to 

entitle the shipowner the authority to conclude salvage contracts on behalf of the 

cargo owner. However, the shipowner is now grant this authority statutorily in 

accordance with the 1989 Salvage Convention. 

Since Article 6.2 of the 1989 Salvage Convention expresses only the 

master and the owner of the vessel having the authority to conclude salvage 

contracts, it is therefore existed an implied obligation on the contracting salvor to 

check the qualification and authority of the master or the owner if the salvor 

intends to rely on the Article 6.2 of the 1989 Salvage Convention. 

b. the parties presumably to be bound 

An attempt proposed by Saudi Arabia to add "or operator" following the words 

"on behalf of the owner" failed in the 1989 Diplomatic Conference.^^^The parties 

would be bound by a contract of salvage concluded by the master (and or the 

owner of the vessel) are limited to the owner of the vessel and the owner of the 

property on board the vessel. That means the demise charterer or time charterer 

is not bound by the contract unless these charterers are also the owner of the 

property salved, for example cargo/container gears provided by demise 

charterer or time charterer's container. The 1989 Salvage Convention uses the 

word "owner" in some cases may cause difficulty in distinguishing the nominal 

In this instance, The Choko Star rule [(1990) 1 Lloyd's Rep. 516] remains in applied. 

Brice, ibid., at para. 5-57. 

^LEG/CONG.7/11. 

LEG/C0NF.7/CW/WP.13 
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owner and the real interest party of the property who is liable to the salvage. 

LOF 90 clause 14 (LOF95 cl.16) adopts another expression that "The Master or 

other person signing this Agreement on behalf of the property to be salved 

enters into this Agreement as agent for the vessel her cargo freight bunkers 

stores and any other property thereon and the respective Owners thereof and 

binds each (but not the one for the other or himself personally) to the due 

performance thereof." 

It is suggested that "Article 6.2 does not say the property interest will be 

"bound" by any contract made by the master. It merely uses an existing principle 

of agency law to grant permission to contract where none had been given 

expressly or impl ied ly" .Th is suggest is so much difficult to follow as Article 6.2 

of the 1989 Salvage Convention clearly states "....to conclude such contract is 

"on behalf o f " the owner of the vessel or the owner of the property". On the other 

hand, the true intention of this Article was to ensure all salved interests are 

bound by any contract which is signed. 

c. the extent of the authority and it effects 

The general law either of salvage or the agency of necessity, the owner of 

property would be bound only by a reasonable salvage contract necessarily and 

honestly concluded.However, Article 6.2 of the 1989 Salvage Convention 

contains no restriction on the power or extent of the authority of the master or 

the owner of vessel. It is submitted that "the 1989 Salvage Convention gives the 

master (and the owner of the vessel) full authority to conclude a salvage contract 

and the contract will, prima facie, be binding."^^°There are some circumstances 

have to considered; 1) the contract concluded by the master includes some 

particular terms apparently overstep his usual authority as being a master; 2) the 

contract concluded is unreasonable to every parties for whom the master signs 

on behalf of; 3) the contract concluded is apparently partial to a particular salvee, 

and 4) the contract is concluded against any express prohibition existed 

between the salvees. 

Prof. Gaskell, Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current 

Law Statutes 1994 vol. 2, at p. 28-40). 

^^The Cargo ex Cape//a (1873) L.R. 5 P.C. 134. The mnson (1979) 1 Lloyd's Rep. 167. 

Prof. Gaskell, Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current 

Law Statutes 1994 vol. 2, at p. 28-40). 
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There are some suggestions. For example, to interpret "a contract" in 

Article 6.1 of the 1989 Salvage Convention is not limited to the salvage contract 

between salvor and salvee; or the1989 Salvage Convention does not prevent 

the authority of the master being expressly withdrawn in the carriage contract 

and that a salvor will not be able to insist that a charterer or cargo owner will be 

bound by a salvage contract signed contrary to the express prohibition; or the 

salvor may be protected against losses in that it will be to sue the shipowner for 

breach of the warranty of authority in a case where cl.14 of the LOF applies."^ 

These suggestions are sometimes not so easy to follow and also exists lots of 

questions in dispute. It is difficult to imagine "a contract" in Article 6.1 might have 

implication that it may include a non-salvage contract. The heading of Article 6 of 

the 1989 Salvage Convention clearly shows "Salvage contract". On the other 

hand, the 1989 Salvage Convention seems existed no intentions to intervene 

other legal relationships rather than salvage into the Convention. My suggestion 

to those problems is simply referring to the general law of agency. 

The master (or the owner of the vessel) become an agent for the owner of 

the vessel and the owner of other property to conclude contracts of salvage now 

because of the operation of law (the 1989 Salvage Convention which 

incorporated in the 1994 M.S.A.). The agent shall act in good faith and with due 

diligence in exercising his authority to conclude the contract. The principle (the 

owner of the vessel or other property - i.e. the salvees) is basically liable to the 

third party (i.e. the salvor) subject to the contract signed by the agent (the 

master or the owner of the vessel) unless the agent apparently short of the 

capacity to act as agent as well as to act as his principle. The agent may also be 

liable for breach of implied warranty of authority (good faith and with due 

diligence) and for other misrepresentation to the third party (the salvor) and the 

principle (the s a l v e e s ) . I t is therefore that 1) between the salvees and the 

salvor: the owner of the vessel or other property would be bound to the salvor of 

the contract concluded by the master (or the shipowner) even this contract is 

unreasonable, prejudice or existing any express prohibition, but not to any 

particular terms concluded by the master/shipowner which apparently overstep 

his usual authority or exists the inequitable circumstance in Article 7 of the 1989 

Salvage Convention; 2) between the master and the owner of the vessel or 

Prof, Gaskell, Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current 

Law Statutes 1994 vol. 2, at p. 28-40). 

232 Treitel, The Law of Contract, 9'̂  ed., 1995, chapter 17. 
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other property; the master (or the owner of the vessel) may be liable for breach 

his duty as being an agent. For example, whether or not the master in the M. 

Vatan (1990)^®^case expressed "cargo owners are not authorising us to give 

instructions regarding cargo salvage" in LOF would in no events effect the right 

of the salvor to claim salvage from the cargo interest. However, as the cargo 

interest was not the principle of the LOF signed by the master, the salvor could 

only rely on the general salvage law against the cargo interest but not entitled to 

rely on the LOF. The cargo interest may be entitled to claim damages (if any), 

rely on the charter party or other carriage contract, if the master did not express 

the express prohibition to the salvor. 

3.5.3 Annulment and modification 

Kennedy, in his first edition book, said: 

The agreement, though othen/vise sufficient, may be avoided on any one of the 

following grounds; 

(a) That it is tainted with fraud; 

(b) That the salvors were induced to enter into it by the mis-statement or non-

disclosure, even though not fraudulent, of a material fact; 

(c) That the terms of the agreement are inequitable; 

(d) That the agreement has been cancelled by consent of the parties. 

Article 7 of the 1910 Salvage and Assistance Convention consisted of the above 

items (a), (b) and (c). However, items (a) and (b) did not appear in the Drafts and 

left them to be subject to the national r u l e s . T h e wording in Article 7 of the 

1989 Salvage Convention exists no extreme changes from its 1981 Draft. In the 

1983 Draft, "undue influence or" were added in the first paragraph, and in the 

1988 final Draft, the heading of this article was replaced from "Invalid contacts or 

contractual terms" to "Annulment and modification of contracts". 

The begin wording of Article 7 of the 1989 Salvage Convention read "A 

contract or any terms thereof may be annulled or modified if...". It represents the 

The M. Vatan (1990) 1 Lloyd's Law Reports. 336 

Kennedy, ibid. p.199. 

C.M.I, reported "This article does not prevent the application of national rules relating to the 

invalidity of contracts or contractual terms." (C.M.I. News Letter, Sept. 1984, at p. 14.) 
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contract can be annulled completely or partly, or it can be modified all or any of 

its terms. The 1910 Salvage and Assistance Convention expressed "an 

agreement may, at the request of either party, be annulled or modified by the 

court", but it is silent in the 1989 Salvage Convention. The question is that does 

an appointed arbitrator be given the power to annul or modify the contracts? All 

C.M.I, and I.M.O, Documents provided no advice in relation to this issue. 

However, whether an arbitrator is given the power shall be subject to the 

authority provision in the arbitration clause of the salvage contract (for example 

clause 10 and clause 14 of LOF 95) or the national law. Generally speaking, the 

arbitrator(s) under LOF salvage agreement seem have no such power to annul 

or modify the contract which they are appointed. 

The first circumstance which a contract or any terms may be annulled or 

modified is "the contract has been entered into under undue influence or the 

influence of danger and its terms are inequitable"(Article 7.a). The contract has 

been entered into under "undue influence" or "the influence of danger" or not or 

its terms are "inequitable" or not is a matter of fact in considering the master in a 

position of peril and at the time of the contract to be agreed. 

Article 7.a of the 1989 Salvage Convention uses the word "and". It 

represents the contract may be annulled or modified only when both situations 

("undue influence or the influence of danger" and "its terms are inequitable") 

shall exist simultaneously. This requirement may incur some difficulties. For 

instances, the parties who may request to annul or modify the contract are 

basically the contracting parties to the salvage agreement, i.e. the salvor or the 

salvees (including cargo interest). The master (or the shipowner) might, with no 

"undue influence or the influence of danger" to them, enter into a salvage 

contract with salvor, but this contract exists inequitable terms to the cargo 

interest. In this case, the cargo interest seems not to be entitled to request the 

court to annul or modify this inequitable contract in accordance with Article 7 of 

the 1989 Salvage Convention.^^® 

Another instance is, as Prof. Gaskell suggests, that a broad approach 

should be taken the words "undue influence", which may include in the 

expression cases involving fraud or misrepresentation, that any one of the 

contracting parties can not request the court to annul or modify a contract under 

However, this presumption will not affect the right of cargo interest to claim damages from the 

master (or shipowner) who entered an inequitable contract/terms on behalf of him. See also 

discussion in para. 3.5.2.c. 
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the 1989 Salvage Convention, even which was entered into involving fraud or 

misrepresentation, but exists no inequitable terms. My suggestion is any 

situation not mention in Article 7 of the 1989 Salvage Convention is better 

referred back to the general contract law but not to widen the interpretation of 

Article 7 of the 1989 Salvage Convention. Since Article 7 of the 1989 Salvage 

Convention was incorporated as a part of English law, it is possible that the 

effect of Article 7 may be prevail to the English general contract law. The risk is a 

contracting party may annul the contract with fraud or concealment vitiated 

under the general contract law, but can not annul a salvage contract under 

Article 7 of the 1989 Salvage Convention. 

The second circumstance which a contract or any terms may be annulled or 

modified is "the payment under the contract is in an excessive degree too large 

or too small for the services actually rendered" (Article 7.b). This article deals 

with the situation where a fixed price salvage contract is agreed and an 

excessive price can be reduced to a reasonable amount.^^^ As mentioned, the 

1989 Salvage Convention exists no intention to extend the meaning of "the 

contract" under Article 6 and 7 beyond the contracts of salvage between the 

salvor and salvees. It is therefore that Article 7 of the 1989 Salvage Convention 

does not apply to any towage contract, sub-contract and employment contract. 

3.6 Short Conclusion 

The 1989 Salvage Convention, likes as other international conventions, 

abounds in compromising colours between the Contracting States. More 

specially, the compromises exist in the 1989 Salvage Convention not only 

between the Contracting States but more importantly also between the salvage 

parties (salvors and salvees) and the insurance parties. The word "compromise" 

is always accompanying with defects and arguments. As discussed in this 

chapter, the questions disclosed in the Nagasaki Spirit case merely represent a 

small piece of a huge iceberg. So far as I knew, the Salvage 2000 and or LOF 

1998 are still in preparation. By reference to the present r epor ts , t he said 

Prof. Gaskell, Annotations on Merchant Shipping (Salvage and Pollution) Act 1994, Current 

Law Statutes 1994 vol. 2, at p. 28-42. 

238 Lloyd's List, 12/1997, "Dilemma over new terms for salvage" 
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Salvage 2000 or LOF 1998 seem to be intended merely to overcome the 

problems in assessing the Article 14 special compensation. The Nagasaki Spirit 

case might really result in some difficulties in assessment, but we could not 

expect more and more Salvage 2001, 2002 or LOF 1999 or 2000 will be created 

to overcome any further problems concealed in the 1989 Salvage Convention, 

for example the narrow interpretation to the words "in the circumstances set out 

in paragraph 1" in Article 14.2 of the 1989 Salvage Convention. My suggestion is, 

before any revision are made to the 1989 Salvage Convention, an overall 

revision to the Lloyd's Open Form 1995 is needed in order to give more 

clarification and to reduce any potential arguments comes from the 1989 

Salvage Convention. 

Lloyd's List, 14/10/1997, "P&l clubs near salvage deal" 

Lloyd's List, 23/10/1997, "Will salvage question bring another annus horribilis?" 

Lloyd's List, 23/10/1997, "Good progress in London contract talks" 

Lloyd's List, 31/1/1998, "Lloyd's Agents - Department Optimistic on LOF revisions" 

Lloyd's List, 23-24/12/1997, "Salvage law needs the saving grace of simplification" 
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CHAPTER 4 



Chapter 4 

The Impacts of the 1989 Salvage Convention 
on IVIarine Insurance 

in Law and Practice 

The 1989 Salvage Convention, as discussed in the third chapter, introduces 

some new schemes or provisions unseen and differ from the 1910 Salvage and 

Assistance Convention and the traditional salvage law. It implies the risks 

covered for preventing a loss against under the 1906 Marine Insurance Act and 

the practical policies/rules will be sequentially affected by these new schemes. 

The 1989 Salvage Convention directly results in the amendment of Rule 

VI of the 1974 York-Antwerp Rules in 1990. The 1974 York-Antwerp Rules as 

amended 1990 Rule VI merely deals with the allowance as to the 1989 Salvage 

Convention Article 13.1(b) environmental enhanced reward and Article 14 

special compensation in respect of a general average matter, but nothing more. 

This chapter will discuss the impacts of the new schemes or provisions of the 

1989 Salvage Convention on the marine insurance law and practice and will 

also try to discover any possible conflicts and problems resulting from these new 

schemes may contain in the 1906 Marine Insurance Act and the practical 

policies and rules. 

4.1 Salvage under IVIaritime Law 

Section 65(2) of the 1906 Marine Insurance Act defines "salvage charges" 

means the charges recoverable under maritime law by a slavor independently of 

contract. The 1989 Salvage Convention introduces some provisions did not exist 

in the traditional law of salvage. A simple question is whether the 1989 Salvage 

Convention can be deemed as the "maritime law" defined under the 1906 

Marine Insurance Act section 65(2) ? 

Section 65(2), as discussed in paragraph 1.2.1.4, may originate from the 

288 



judgement of Lord Blackburn in the Aitchison v. Lohre (1879) case\ It is 

generally accepted that the English salvage law in maritime has evolved in two 

ways: it has grown under the maritime law based on the Rules ofd'Oleron 960 A. 

D. (or called narrow maritime law salvage) and it was also created by statute (or 

called board maritime law salvage). Whether the words "maritime law" in the 

Lord Blackburn's decision and section 65(2) of the 1906 Marine Insurance Act 

merely represented the narrow meaning of maritime law salvage or also include 

its board meaning ? The Aitchison v. Lohre 1879 case provided no clear advise 

on this question. In The Gaetano and The Maria (1882) case, it was generally 

stated that the English maritime law: 

is not the ordinary municipal law of the country, but it is the law which the 

English Court if Admiralty either by Act of Parliament or by reiterated decisions 

and traditions and principles has adopted as the English maritime law.^ 

To examine the pre-M.I.A. life salvage cases may be important since life salvage 

was basically created by statute. The Nourse v. Liverpool Sailing Ship Owners' 

Mutual Protection and Indemnity Association (1896) might be the sole case 

which dealt with the life salvage and marine insurance in the 19"" century. In that 

case, the vessel Normannia rescued the master and crews of the Arno in danger 

and later, quite independently of that operation, the Arno was picked up by 

another vessel. The owner of the Normannia recovered against the ship an 

award for true life salvage under the Merchant Shipping Act 1894. Mr. Justice 

Mathew held that such true life salvage award was not payable under a Lloyd's 

policy in the usual form, on the ground that the award in that case was not a true 

maritime salvage award but was a special award under the terms of the M.S.A. 

1894. However, Justice Mathew also said that: 

There is nothing to shew that the statutes were intended to impart any new 

meaning to the policy of marine insurance, which existed long before the 

legislation in favour of salvors of life.^ 

Justice McNair in the Bosworth (No.3) commented the above J. Mathew's 

opinion that: 

^ Aitchison v. Lohre (1879) 4 App, Cas. 755. 

^ The Gaetano and The IVIaria (1882) 7 P. D. 137 at p. 143 

^ Nourse v. Liverpool Sailing Ship Owners' l\/Iutual Protection and Indemnity Association (1896) 2 

Q.B. 16 at p. 19. 
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1 think it is clearly implicit in his judgement (i.e. Justice Mathew's judgement) that if 

the award in that case had been, like the Wolverhampton Wanderers' award in 

this case, a true maritime salvage award for saving ship and cargo, enhanced by 

consideration of life salvage, he would have held that that was recoverable under 

a Lloyd's policy.* 

These cases may be concluded that 1) statutory life salvage under the M.S.A. 

1854 or 1894 may be a source of English maritime law of salvage and also 

within the meaning of the "maritime law" under section 65 of the 1906 Marine 

Insurance Act, but 2) it is not recoverable unless it is incurred in preventing or as 

an ancillary part in preventing a loss by perils assured or subject to any express 

provision in the policy. Same deduction may also apply to the 1989 Salvage 

Convention since it was incorporated in the 1994 Merchant Shipping (Salvage 

and Pollution) Act as a part of the English law. Section 1(1) of the 1994 

Merchant Shipping (Salvage and Pollution) Act provides: 

The provisions of the International Convention on Salvage, 1989 as set out in Part 

I of Schedule 1 to this Act (in this section and in Part II of that Schedule referred to 

as "the Convention") shall have the force of law in the United Kingdom. 

For short, the 1989 Salvage Convention can be deemed as the "maritime law" 

under the definition of the salvage charges in section 65(2) of the 1906 Marine 

Insurance Act. 

4.2 Life Salvage 

4.2.1 The changes of salvage law in brief 

The changes of life salvage in the 1989 Salvage Convention, as discussed in 

the third chapter, can be summarized that: 

1. Article 16.2: life salvor is entitled to fair share of the payment awarded 

to the salvor, which includes not only the Article 13 property reward but 

also the Article 14 special compensation. 

2. Article 13.1(e): expresses the skill and efforts of the salvors in salving 

The Bosworth (No.3) (1962) 1 Lloyd's List Law Reports 483, at p. 491. 
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life is one of the criteria in fixing the reward, though a well accepted 

practice does always enhance it in awarding the reward. 

3. Article 23: two years limitation of action does only apply to the 

"payment" action which the life salvage action is not included. 

4. Article 11: the State Party is imposed a duty to co-operation the 

salvage operations for the purpose of saving life as well as property and 

preventing damage to the environment. 

Furthermore, two principles expressed in section 544 of the 1894 M.S.A. were 

repealed while the 1989 Salvage Convention was inescapably incorporated in 

the 1994 Merchant Shipping Act; 

1. the owner of the property liable for life salvage (section 544.1 of the 

1894 M.S.A.), but not the salvor; 

2. life salvage was given priority over other claims (section 544.2 of the 

1894 IVI.S.A.). 

4.2.2 The impacts on the Marine Insurance Act 1906 

The legal status of life salvage under the 1906 Marine insurance Act is very 

unsettled. Except for the liability incurred to the death or injury of a life, a life 

itself basically is not an insurable property under the 1906 Marine Insurance Act. 

Section 65(1) of the 1906 Marine Insurance Act provides "...salvage charges 

incurred in preventing a loss by perils insured against may be recovered as a 

loss by those perils". Unless we interpret these language so widely, the life 

salvage remuneration, either awards to pure life salvor or is enhanced in the 

reward to the property salvor, is not the "salvage charges" as defined. McNair J 

in the Bosworth (No.3) said: 

it needs possible a little stretching of the language to say that a salvage award in 

so far as it reflects an element of life salvage gives rise to a charge incurred in 

preventing a loss by perils insured against. I think the answer to that is that by the 

practice of the Admiralty Court an award made in these circumstance is treated as 

being and is in fact, an award for services rendered to the ship and cargo." ^ 

' The Bosworth (No.3) (1952) 1 Lloyd's List Law Reports 483 at p. 490. 
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It may be a problem while the 1994 M.S.A repealed Section 544.1 of the 1894 

Merchant Shipping Act. Section 544.1 of the 1894 M.S.A., as mentioned, 

expressed the owner of the property salved (the vessel, cargo or apparel) shall 

be liable for life salvage. The "salvage charges" as defined in section 65.1 and 

section 65.2 of the 1906 Marine Insurance Act are the charges recoverable by a 

salvor falls upon the owner (the assured) of the subject matter insured. The 

1989 Salvage Convention expresses the subject which the life salvor is entitled 

to fair share is "the payment" awarded to the salvor (property or environmental), 

but not the owner of the property salved or shipowner. In other words, the "fair 

share to the payment awarded to the salvor" is not the salvage charges as 

defined in section 65.2 of the 1906 Marine Insurance Act, since the object who 

has to pay the "fair share payment" is now the salvor, but not the salvee (the 

assured). If this suggestion is correct, the insurers either property or P&l shall be 

not liable to any fair share payment claim. Furthermore, in case the tribunal 

enhanced the salvage reward (Article 13 the 1989 Salvage Convention) in 

taking into account of the possible fair share from other life salvor,® the insurers 

will be also not liable to the said enhancement. For short, since the 1989 

Salvage Convention was incorporated in the M.S.A. 1994, section 65 of the 

1906 Marine Insurance Act does no longer apply to the said salvage fair share 

claim from the other salvor who successfully saved the life. 

4.2.3 The impacts on the insurance practice 

Property insurers are still liable to the life salvage enhanced in the property 

reward but only to the circumstance that the reward is enhanced in accordance 

with Article 13.1(e) of the 1989 Salvage Convention (i.e. the salvor salved the 

subject-matter insured who also saved the life). In accordance with the 1989 

Savage Convention Article 16 (or the 1994 M.S.A.), the property owners are not 

liable to the fair share payment claimed by the salvor (life salvor) who was not 

also the salvor rendered service to the subject matter insured. In such a case, 

the owner (assured) of the property will probably face with no insurance cover 

on the "fair share payment" under the present Institute policies in case that the 

® As discussed in Chapter 3 para 3.1.2, this paper basically do not accept the suggestion which 

the tribunal shall enhance the Article 13 reward in considering the effort of saving the life by other 

salvor. But it is possible that the tribunal may take into account the "equitable part" which may be 

claimed for the preservation of life, as suggested by Mr. Ina. Wildeboer and Prof. Gaskell. 
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tribunal wrongly enhanced the Article 13 reward in taking into account of the 

other salvor's efforts in salving the life. 

The circumstance may be more complex to P&l insurance. Since the 1989 

Salvage Convention is accepted as the new "maritime law" under section 65(2) 

of the 1906 Marine Insurance Act, special compensation recoverable by the 

salvor may be deemed as the "salvage charges" as defined in section 65 of the 

1906 M.I.A. The 1989 Salvage Convention Article 14.1 special compensation 

as the salvor's expenses means the out-of-pocket expenses and a fair rate 

reasonably and actually incurred in the salvage operation. In accordance with 

Article 14.3 and Article 1(a) of the 1989 Salvage Convention, the said salvor's 

expenses should not include any expenses incurred for saving the life, since the 

"life" is not the express subject of the "salvage operations" as defined. On the 

other hand, The 1989 Salvage Convention Article 14.3 provides "Salvor's 

expenses taking into consideration the criteria set out in article 13, 

paragraph 1(h), ( i) and (h)", in which the Article 13.1(e) is also not included. 

Namely that, the tribunal shall not take into account the "skill and efforts of the 

environmental salvor in salving the life" in assessing the Article 14 special 

compensation (or salvor's expenses). For short, the 1989 Salvage Convention 

Article 14 special compensation basically contains no "life salvage 

enhancement" factor. Furthermore, as discussed, the P&l insurers shall be not 

liable to any life salvor's fair share claim on the special compensation awarded 

to the salvor. 

As discussed in paragraph 2.5.3 in the second chapter, the P&l clubs 

invariably cover life salvage but only to the extent that such life salvage payment 

are not recoverable under the hull policy. For instance, Rule 20.10 of the 

Standard P&l Club 97/98 Rules states: 

Life salvage shall be recoverable to the extent only that the same is not 

recoverable from hull underwriter on the entered ship. 

According to this rule, it may be assumed that the shipowner member seems to 

be entitled to claim from his P&l Club for the "life salvage fair share claim" (if 

incurred) unrecoverable from the hull insurance in case that the tribunal wrongly 

enhanced the Article 13 reward in taking into account of the other salvor's efforts 

in salving the life. 

4.2.4 The suggestion 
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The fact is the timely life salvage operation in today is always rendered by a 

salvor (or saver) other than the property salvors. In general, the substantive 

impact of the "life salvage" regime under the 1989 Salvage Convention on the 

1906 Marine Insurance Act is that the insurers, either property or P&l insurers, 

are no longer liable to any salvage charges originated or enhanced by the other 

(life) salvors' "payment fair share" in accordance with Article 16 of the 1989 

Salvage Convention. However, an academic viewpoint suggested by some 

scholars that "the other life salvors' payment fair share may be equitably taken 

into account in assessing the Article 13 reward" (see discussion in paragraph 

3.1.2) may cause some difficulties in applying Article 13 of the 1989 Salvage 

Convention as well as the recoverable "salvage charges" in section 65 of the 

1906 Marine Insurance Act. 

It is not only a policy issue whether the English insurers shall be resumed 

to cover the gap arising from the 1989 Salvage Convention (or the 1994 M.S.A.), 

but also is a technical problem how to resume this coverage. The legal 

relationship between the salvage parties is different from the insurance parties. 

Even though an insurer in an insurance policy expresses to cover the said life 

salvage "fair share payment", the insurer still involves no liability to indemnify it 

since the assured incurred no legal liability to pay such life salvage "fair share 

payment" in accordance with Article 16 of the 199 Salvage Convention. 

The law is clear that the subject of the life salvor's fair share is the "payment 

awarded to the property and environmental salvor", but not the owner (i.e. the 

assured) of the vessel or other property. Unless the assured is legally imposed 

the liability to pay such "payment fair share", the insurer in any event involves no 

liability to this "payment fair share claim" to the assured. Another problem is that 

any intentions to transfer the property/environmental salvors' "payment fair 

share" liability to the owner of the vessel or other property will endanger the legal 

position of life salvage and the balance achieved in the 1989 Salvage 

Convention. On the other hand, though the 1989 Salvage Convention does not 

prohibit the salvage parties may mutually conclude an agreement, for example 

by inserting an occasional clause in the LOF, to agree that the salvees (the 

owners) agree to compensate the salvor's (the contractor) liability to pay other 

life salvor's "fair share payment", but the problem is this particular agreement 

does not naturally bind the insurers, as it has to always keep in mind that the 

assured is always imposed an implied duty not to endanger the insurers' right 

and interest. 

For short, unless the law is changed, it seems that it is difficult to find a way 
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to resume the insurers' liability on the said other life salvor's "payment fair share" 

either the insurer expresses to cover it in the policy or by inserting an occasional 

indemnity clause in the salvage agreement. However, P&l Clubs shall be 

reminded that, subject to the present wording used in their Rule Book, they may 

be further liable to the "payment fair share" not covered by the vessel hull 

underwriters. 

4.3 The Article 8 Duties 

4.3.1 The changes of salvage law in brief 

The traditional salvage law exists a principle that a master whose ship has 

suffered damage owes a duty to take reasonably care to preserve the ship and it 

cargo and bring to their destination as cheaply and efficiently as possible. This 

principle represents the master is owed an implied duty to take timely and 

reasonable to salve the vessel and other property in danger. As discussed in 

paragraph 3.3 in the third chapter, the 1989 Diplomatic Conference decided not 

to include this duty in the 1989 Savage Convention. The 1989 Salvage 

Convention Article 8.1 expresses four different duties on the salvor and Article 

8.2 provides three duties on the owner and master of the vessel and the owner 

of other property. 

4.3.2 The impacts on the Marine Insurance Act 1906 

It seems existed no such duties either on the salvors or on the salvees (the 

owner or master of the vessel and the owner of other property) contained in 

Article 8 of the 1989 Salvage Convention before the enactment of the 1906 

Marine Insurance Act. The performance of these duties may incur expenses or 

result in loss or damage to the property. On the other hand, any salvage parties 

failed to exercise due care to perform these duties may be entitled the other 

salvage parties to claim damages. It needs to examine the relationship between 

these expenses, loss or damage and damages claim under the 1989 Salvage 

Convention and the various kind of expenses or charges (salvage charges, 

general average, particular charges and suing and labouring expenses) incurred 
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in preventing a loss by perils insured under the 1906 Marine Insurance Act as 

well as the duty to sue and labour. 

4.3.2.1 The recoverable salvage charges in section 65 of the 
1906IW.LA. 

The expenses incurred by the salvor in performing the Article 8.1 duties is a 

criteria for assessing the salvage reward under Article 13.1 of the 1989 Salvage 

Convention. It is the salvage charges as defined in the section 65.2 of the 1906 

M.I.A. On the other hand, breach the Article 8 duties may result in damages 

claim from the other salvage party who suffers loss or damage. It is still unsettled 

that whether or not the said damages claim may affect the assessment of the 

reward or special compensation payable to the salvor. However, any damages 

claim will absolutely affect the final payment between the salvage parties. What 

is the "charges recoverable under maritime law " in the 1906 M.I.A. section 

65.2 ? The 1906 M.I.A. section 65.2 defines "salvage charges" means the 

charges recoverable under maritime law by a salvor independently of contract. 

According to the wording, the charges recoverable may include the original 

salvage payment and the salvor's damages claim (by reason of the salvee 

breached the Article 8.2 duties), but not include any salvee's damages claim (by 

reason of the salvor breached the Article 8.1 duties) or salvee's expenses 

incurred in performing Article 8.2 duties. In other words, whether the salvage 

payment to be taken into account the salvor's damages claim or not, the 

salvee's failure in performing his convention duties is covered under the section 

65(2) of the 1906 Marine Insurance Act. This deduction may surprise the 

underwriter who intends not to accept this unexpected risk. A better suggestion 

is to further examine; 

1) whether the "salvor's damages claim" is incurred in preventing a loss by the 

perils insured against (section 65.1 of the 1906 M.I.A.) ? and 

2) whether the salvee fails to perform the convention duties is deemed also as 

the breach of the duty to sue and labour ? 

4.3.2.2 The relationship with section 55 of the 1906 M.I.A. 

For the first question, the nature of "salvor's damages", which results from the 
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salvee failed to perform his duties under Article 8.2 of the 1989 Salvage 

Convention, may include following circumstances: a) more difficult or heavier 

works have to be done by the salvor; or b) unable to claim the reward as the 

salvee's failure resulted in no useful result; or c) salvor's liability to any third 

party (see also discussion in paragraph 3.3.2.2.1). It is sometimes difficult to 

judge in what circumstance the salvor's damages is incurred for preventing a 

loss by peril insured. This is a "proximate cause" problem under section 55 of the 

1906 Marine Insurance Act. 

Section 55.1 of the 1906 M.I.A. provides the insurer is liable for any loss 

proximately caused by a peril insured against. Section 55.2(a) of the 1906 M.I.A. 

further states the insurer is liable for any loss proximately caused by a peril 

insured against, even though the loss would not have happened but for the 

misconduct or negligence of the master or crew. In accordance with these 

provisions, it is suggested that the recoverable salvor's damages claim under 

section 65.1 of the 1906 M.I.A. is the damages incurred only when the master of 

the vessel, with negligence or misconduct, failed to perform the Article 8.2 duty, 

but not include the negligence or misconduct of the owner of vessel or other 

property failed to perform the same duties. 

4.3.2.3 The relationship with section 78 of the 1906 M.I.A. -
suing and labouring 

4.3.2.3.1 The duty of suing and labouring 

For the second question, section 78.4 of the 1906 M.I.A. provides "It is the duty 

of the assured and his agents, in all cases, to take such measures as may be 

reasonable for the purpose of averting or minimising a loss." The duty to co-

operate with the salvor under Article 8.2(a) of the 1989 Salvage Convention is 

apparently satisfied the elements of the duty to sue and labour, since failed to 

co-operate might cause more difficult or heavier salvage works or even resulted 

in no useful results. The duty to accept redelivery under Article 8.2(c) of the 

1989 Salvage Convention seems unable to be deemed as the duty to sue and 

labour, as bearing in mind that the subject-matter insured is presumed in a safe 

position and incurs no problems to further avert or minimize a loss. 

It is a problem that whether the statutory duty to prevent or minimize 

damage to the environment under Article 8.2(b) of the 1989 Salvage Convention 
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is also a duty to sue and labour under the 1906 Marine Insurance Act. The duty 

to sue and labour is to avert or minimize a loss covered by the policy. It may be 

argued that the "damage to the environment" is not a kind of loss at least under 

the property insurance. A better suggestion is to consider whether or not the 

owner or master who performs this duty will minimize the salvage charges (a 

kind of "Partial Loss"). The skill and efforts of the salvors in preventing or 

minimizing damage to the environment now is one of the express criteria for 

assessing the reward in Article 13.1(b) of the 1989 Salvage Convention. As 

discussed in paragraph 3.3.2.2.3, the salvee basically owes no direct duty to 

exercise due care to prevent or minimize damage to the environment. The 

words "in so doing" in Article 8.2(b) of the 1989 Savage Convention represent 

this environment protection duty is attached merely in performing the Article 

8.2(a) duty. The salvee failed to co-operate with the salvor in preventing or 

minimizing damage to the environment may cause more difficult or heavier 

environmental protection works have to be done by the salvor. These difficult 

and heavier works represent more Article 13.1(b) environmental reward may be 

enhanced to the salvor. According to this deduction, it may be assumed that the 

statutory duty of the owner and the master to prevent or minimize damage to the 

environment under Article 8.2(b) of the 1989 Salvage Convention may be 

considered as also a duty to sue and labour under marine insurance, as in 

performing this duty may also minimize the salvage charges might have been 

incurred. 

Breach the suing and labouring duty imposed by section 78.4 of the 1906 

M.I.A., as discussed in paragraph 1.4.2.3, may be entitled the insurer to set off 

or counterclaim damages. In other words, the insurer is not liable to any part of 

salvage charges which arose from or enhanced by reason of the salvee 

(assured) failed to perform such duty. The conflict exists between section 78.4 

and section 55.2(a) of the 1906 M.I.A. in the Gold Sky case may also happen in 

a salvage case. My suggestion is, as discussed in paragraph 1.4.2.4, the 

insurers still have to pay the "salvor's damages claim" resulted from the master 

of the vessel failed to perform his convention duties (i.e. the sue and labour 

duty), but not to the same claim which resulted from the owner of the vessel or 

the owner of other property failed to perform the convention duties. 

4.3.2.3.2 The indemnity of the suing and labouring expenses 
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The salvee (the assured) may incur some expenses or cause some loss or 

damage while in performing such suing and labouring duty (i.e. also the Article 

8.2(a) and Article 8.2(b) of the 1989 Salvage Convention). Theoretically, the 

expenses and loss or damage incurred by the salvee is not salvage charges as 

defined in section 65 of the 1906 M.l.A. It may be a general average loss or 

general average expenditure if incurred for the purpose of preserving the 

property imperilled in the common adventure. It is noted that general average 

losses and contributions and salvage charges as defined in the 1906 Marine 

Insurance Act are not recoverable under the suing and labouring clause. These 

expenses may be a particular charges or suing and labouring expenses if 

incurred solely in connection with one particular interest. 

4.3.2.4 The relationship with section 66 of the 1906 M.l.A. -
general average 

Salvage charges and general average are different recoverable partial loss 

under the 1906 Marine Insurance Act.^ However and as discussed, the owner or 

master for performing the duties of the Article 8.2(a) and Article 8.2 (b) of the 

1989 Salvage Convention may incur some expenses or suffer some loss or 

damage, and these expenses and loss/damage incurred are not salvage 

charges as defined in section 65 of the 1906 M.l.A. In other words, it is possible 

that the expenses and loss/damage may be incurred for the common adventure. 

Section 66.2 of the 1906 M.l.A. defines a general average act means where any 

extraordinary sacrifice or expenditure is voluntary and reasonably made or 

incurred in time of peril for the purpose of preserving the property imperilled in 

the common adventure. It is noted that this definition expresses any sacrifice or 

expenditure is incurred for purpose of preserving the property imperilled. 

Reviewing the nature of the convention duties in Article 8.2 of the 1989 Salvage 

Convention, the sacrifice or expenditure incurred in performing the duty to co-

operate with the salvor may be considered is for preserving the property 

imperilled. However, it will be difficult to say that the sacrifice or expenditure 

incurred in performing the duty the prevent or minimize damage to the 

environment is also for preserving the property imperilled. Again, it involves no 

general average problem to perform the duty to accept redelivery under Article 

^ Their similarity and difference see paragraphs 1.3.3.1 an 1.3.3.2. 
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8.2(c) of the 1989 Salvage Convention, since it is not incurred in time of peril. 

For short, only the sacrifice or expenditure incurred in performing the Article 8.2 

(a) duty to co-operate with the salvor may be considered as a general average 

loss or general average expenditure under the present 1906 Marine Insurance 

Act, 

4.3.2.5 The salvor's duties 

Four different duties are imposed on the salvors to the owner of the vessel and 

other property in accordance with Article 8.1 of the 1989 Salvage Convention. 

The salvor fails to perform these duties may be entitled the salvee to claim 

damages. 

4.3.2.5.1 The status of the salvor under the 1906 Marine Insurance Act 

To examine the real status of the salvor under marine insurance is quite 

important before further considering his duties and the salvees damages claim. 

Whether a salvor can be deemed as the "assured's agent" or "any person 

employed for hire by the assured" under section 65.2 or section 78.4 of the 1906 

M.I.A. will effect the related insurance claims or counterclaims. 

Lord Blackburn in the Aitchison v. Lohre (1879), as discussed in paragraph 

1.2.1.4, have drawn a line that a maritime law salvor do not exist the characters 

of the labour is by the assured, their agents or by the person whom have hired. 

In other words, the salvor can not be deemed as the "assured's agent" or "any 

person employed for hire by the assured" under section 65.2 of 1906 M.I.A. 

Furthermore, a maritime law voluntary salvor is not also the "assured's agent" 

under the section 78.4 of the 1906 M.I.A. as a salvor acts voluntarily but not 

being instructed by the assured to take steps to preserve the property or acts as 

agents by necessity.® 

4.3.2.5.2 salvees' damages claim 

Since the salvor can not be deemed as the "assured's agent" under section 

78.4 of the 1906 M.I.A., the insurer is therefore not entitled to set-off or 

Further discussion, see paragraph 1.4.2.4. 
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counterclaim damages based on a wrong presumption that the salvor as the 

assured's agent who failed to perform Article 8.1 duties is to be deemed also 

fails to perform the suing and labouring duty under the section 78.4 of the 1906 

Marine Insurance Act. However, it does not mean the insurer is therefore lost his 

right and interest to the consequent effect of the salvor failed to perform the 

convention duties. The salvor failed to perform the convention duties may result 

in two circumstances: a) the whole or part of the payment due to the salvor may 

be deprived if the circumstance in Article 18 of the 1989 Salvage Convention or 

other provisions which may also affect the amount of salvage reward are applied; 

or b) a damages claim by the owner of the vessel or other property who suffers 

loss or damage arising from the salvor's failure.® In accordance with the right of 

subrogation expressed under section 79 of the 1906 Marine Insurance Act, the 

insurer may be entitled to take over the interest of the assured and or is 

subrogated to all rights and remedies of the assured in and in respect of the 

subject-matter. The said rights and remedies may include the salvee's right of 

damages claim against the condemned salvor. 

4.3.2.5.3 Unreasonable Intervention request 

Article 8.1(d) of the 1989 Salvage Convention provides the salvor owes a duty to 

the owner of the vessel or other property to accept the intervention of other 

salvors when reasonably requested to do so by the owner or master of the 

vessel or other property in danger. On the other hand, it further provides that the 

amount of his reward shall not be prejudiced should it be found that such a 

request was unreasonable. As discussed in paragraph 3.3.1.1.7, this provision 

conceals lots of questions unsettled. With regard to the marine insurance, 

specially in considering the suing and labouring duty, Article 8.1(d) of the 1989 

Salvage Convention contains an implication that the assured and its agents (e.g. 

the owner or master of the vessel or the owner of other property) owe a duty not 

to submit an unreasonable intervention request to the salvor. In case the 

assured breached this implied duty, the insurer may be not liable to "the salvor's 

unprejudiced reward" since the assured has taken an unreasonable suing and 

labouring measure. In other words, the 1989 Salvage Convention seemingly 

empowers the salvees an implied right to request the salvor to accept 

intervention, but actually in fact that, under the marine insurance, the salvees 

Further discussion, see paragraph 3.4.2.2 
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are imposed a more heavier duty not to submit an unreasonable request. For 

avoiding any disputes, it is suggested that it is better for the salvees (e.g. the 

assured or his master) to consult with even or obtain the insurer's agreement 

before they submit any intervention requests to the salvor. 

4.3.3 The impacts on the marine insurance practice 

The circumstances of the 1989 Salvage Convention Article 8 duties apply to the 

marine insurance practice are more complex than apply to the 1906 Marine 

Insurance Act. The marine insurance policies (e.g. Institute Clauses) practically 

incorporate the York-Antwerp Rules in the general average and salvage clause 

may be the most important reason which results in such complexion. 

The first paragraph of Rule VI (a) of the 1994 York-Antwerp Rule provides 

"Expenditure incurred by the parties to the adventure in the nature of salvage, 

whether under contract or not, shall be allowed in general average provided that 

the salvage operations were carried out for the purpose of preserving from peril 

the property involved in the common maritime adventure." The question is 

whether any expenses incurred for performing Article 8 duties or any damages 

claims arising from the other salvage party failed to perform his duties are 

allowed as general average ? 

4.3.3.1 Salvor's expenses incurred in performing Article 8.1 
duties 

In accordance with Article 13 [specially refers to Article 13.1(f)] of the 1989 

Salvage Convention, any expenses incurred by the salvor in carrying out the 

salvage operations (including in performing the Article 8.1(a), 8.1(b) and may be 

8.1(c) duties) will be taken into account in assessing the reward. In other words, 

the expenses incurred in performing the Article 8.1(a), 8.1(b) and 8.1(c) duties, if 

incurred for the purpose of preserving from peril the property involved in the 

common maritime adventure, will be allowed as general average. An argument 

may arise while the salvor is in performing the Article 8.1(d) duty to accept the 

intervention of other salvor. The key issue is the word "reasonableness" of the 

' The full detailed discussion on the subject of York-Antwerp Rules, see paragraph 2,2. 
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intervention request submitted by the owner or the master. The reasonable test 

is also used in deciding whether any sacrifice or expenditure incurred can be 

considered as a general average (Rule A of the York-Antwerp Rules). 

However, the purposes of these two "reasonable" are different. An intervention 

request to salvor might be found unreasonable but it does not mean or may be 

deemed that it is not a general average act. The words "should it be found" used 

in Article 8.1 (d) of the 1989 Salvage Convention may represent that the owner 

or master while he submits an "intervention request" not only have to consider 

whether his request is reasonable by reference to the salvage circumstance and 

the knowledge at that time while he submits such request, but also, even the 

owner or the master have exhausted his knowledge and judgement to submit 

the intervention request, such request may still be later challenged as 

unreasonable. However, a general average act reasonable or not under the 

general average law can not take into consider the later circumstance. Namely 

that, unless the owner or master has been fault in submitting such request (Rule 

D), it was a general average act in case such request was reasonably submitted 

subject to the circumstance and the knowledge at the time of the request being 

submitted. It is suggested that the other general average parties could not 

challenge such reasonable request by reference to any later evidences or 

circumstance unforeseen by the owner or the master while he submitted his 

request. For short, it is possible that an unreasonable intervention request may 

still be considered as a general average act. Namely that, the "salvor's 

unprejudiced reward" may be allowed as general average. This deduction 

shows the insurer may be liable to the 1989 Salvage Convention Article 8.1(d) 

"salvor's unprejudiced reward" though the back door of general average. 

However, as discussed in paragraph 4.3.2.5.3, the insurer seems not liable to 

such unprejudiced reward under the 1906 Marine Insurance Act. 

4.3.3.2 Salvee's expenses incurred in performing Article 8.2 
duties 

According to section 65 of the 1906 M.I.A., the salvee's expenses incurred in 

performing Article 8.2 duties apparently are not the "salvage charges" as defined 

in section 65 of the 1906 M.I.A. The expenses incurred in performing the Article 

8.2(a) and 8.2(b) duties for the purposes of averting a peril insured may be 
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considered as particular charges or suing and labouring expenses if incurred 

solely in connection with one particular interest. It may be a general average if 

was incurred for the common adventure. As discussed in paragraph 4.3.2.4, the 

expenses incurred in performing the Article 8.2 (a) duty may be considered as 

the general average expenditures under the 1906 M.I.A. if incurred for the 

common adventure; the expenses incurred for purpose of Article 8.2 (b) is not 

general average as it is incurred not for preserving the property imperilled; and it 

exists no general average issue while in performing the Article 8.2(c) duty as it is 

not incurred in time of peril. The most important difference between the 1906 

M.I.A. and the practical policies (with the York-Antwerp Rules 1994 incorporated) 

is the salvee's expenses incurred in performing the Article 8.2(b) duty to prevent 

or minimize damage to the environment. Rule Xl(d) of the 1994 York-Antwerp 

Rules provides some costs of measures undertaken to prevent or minimise 

damage to the environment shall be allowed in general average^\ 

4.3.3.3 Salvee's damages claim by reason the salvor fails to 
perform the Article 8.1 duties 

Salvee's damages claim, as discussed in paragraph 3.3.1.1.3, may include the 

following circumstances: 1) a parallel right to deprive of the salvage payment 

under Article 18 of the 1989 Salvage Convention; 2) physical loss or damage 

suffered or expenses incurred by the salvees; and 3) third parties liability claim 

against the salvee. It may be better to discuss this issue under the insurer's right 

of subrogation. The principle is, to the loss, damage, expenses or liability 

expressly covered by the insurer, the assured is entitled to submit his alternative 

claim against his insurer (subject to the policy) or the condemned salvor (subject 

to the 1989 Salvage Convention or the salvage contract). However, the 

circumstance becomes more complex while the practical policies incorporate the 

1994 York-Antwerp Rules. As mentioned, while the York-Antwerp Rules 1994 Is 

applied, some kinds of loss, damage or expenses will be put into the general 

average melting pot. 

4.3.3.4 Salvor's damages claim by reason the salvee fails to 

See also discussion in paragraph 2.2.6. 
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perform the Article 8.2 duties 

As discussed in paragraph 4.3.2, the salvor's damages claim resulted from the 

salvee failed to perform the Article 8.2(a) and (b) duties may be included in the 

"salvage charges" claim under section 65.2 of the 1906 M.I.A. However, since 

these two convention duties may also be treated as the assured's duty to sue 

and labour, the recoverable salvor's damages claim byway of "salvage charges" 

shall be limited to the circumstance that the damages claim is resulted from the 

master's failure in performing the Article 8.2(a) and 8.2(b) duties, but not 

includes the owner's failure. 

It is arguable that whether "salvor's damages claim" can be allowed as 

general average or not ? It is difficult to say the damages results from the 

"salvee's failure in performing the Convention duties" is a expenditure intentional 

and reasonably incurred for the common safety. In other words, "salvee's failure" 

in any events can not be treated as a general average act under Rule A of the 

1994 York-Antwerp Rules. The problem arises while the Rule VI (salvage 

remuneration) stands its priority position than the Rule A. That means the said 

"salvor's damages claim" may be treated as the savage remuneration under the 

Rule VI of the 1994 York-Antwerp Rules. However, this assumption will be not 

prejudice any remedies or defences which may be open against or to the party 

whose fault gave rise to the expenditure. 

Salvor's damages claim (if have) which resulted from the salvees failed to 

perform the Article 8.2(c) duty to accept redelivery, unlike the failure to perform 

Article 8.2(a) and 8.2(b) duties, is neither the salvage charges as defined, nor 

general average nor particular charges or suing and labouring expenses, as 

bearing in mind that such damages was not incurred in a time of peril and or was 

not incurred for averting a loss by perils insured. 

4.3.4 Short conclusion and suggest ion 

The following table shows the expenses and damages claim incurred in 

performing or fails to perform the convention duties and the relationship with 

various charges under the 1906 M.I.A. and the differential application in the 

practical policies: 

305 



\ The Convention duties 
in performing or fails to 

perform 
1906 Marine Insurance Act 

Practical policies 
(presumed 1994 Y. A. Rules in 

applied) 

Article 8.1(a) -
incurred in carrying out 
salvage operation 

• salvage charges (s.65) 
• not general average or particular 
charges 

O not suing and labouring expenses 

general average if incurred for common 
adventure (special compensation 
excluded) 

Salvor's 

Article 8.1(b) -
incurred in preventing 
damage to the environment 

l3 salvage charges (s.65) 
• not general average or particular 
charges 

O not suing and labouring expenses 

general average if incurred for common 
adventure (special compensation 
excluded) 

expenses Article 8.1(c) -
incurred to seek assistance 

O salvage charges (s.65) 
• not general average or particular 
charges 

• not suing and labouring expenses 

general average if incurred for common 
adventure (special compensation 
excluded) 

Article 8.1(d) -
incurred before accepting 
intervention (reasonable 
request) 

O salvage charges if have had any useful 
result before accepting intervention 

• not general average or particular 
charges 

• not suing and labouring expenses 

=• general average if have had any useful 
result for common adventure before 
accepting intervention (special 
compensation excluded) 

Article 8.2(a) -
incurred to fully co-operate 

D not salvage charges as not a charges 
recoverable by a salvor 

3 may be general average if incurred for 
common adventure 

O may be particular charges if incurred for 
sole interest 

O is also salvee's sue and labour duty 

sue and labour expenses 

Salvee's 
expenses 

Article 8.2(b) -
incurred in preventing 
damage to the environment 

O not salvage charges as not a charges 
recoverable by a salvor 

O not general average as not for 
preserving the property imperilled 

O is also salvee's sue and labour duty 

^ some expenses are allowable as 
general average under Rule Xl(d) of 
1994 Y.A. Rules 

Article 8.2(c) -
incurred to accept redelivery 

D not salvage charges as not Incurred in 
preventing a loss by insured against 

O not general average as not incurred in 
time of peril 

• not particular charges as not averting a 
peril insured against 

• not sue and labour duty as not in peril 

Article 8.2(a) -
salvee failed to fully co-
operate 

• salvage charges (s.65) (only applies to 
the master's failure but not to the 
owner's failure) 

• not general average or particular 
charges 

O also salvee's sue and labour duty 

=• general average if incurred for common 
adventure (special compensation 
excluded) but shall be without 
prejudice to Rule D. 

Article 8.2(b) -
salvee failed to prevent 
damage to the environment 

• salvage charges (s.65) (only applies to 
the master's failure but not to the 
owner's failure) 

• not general average or particular 
charges 

O also salvee's sue and labour duty 

s> general average if incurred for common 
adventure (special compensation 
excluded) but shall be without 
prejudice to Rule D. 

Salvor's 
damages 
claim Article 8.2(c) -

salvee failed to accept 
redelivery 

• not salvage charges as not incurred for 
purposes of preventing a loss (salvage 
charges) by perils insured 

• not general average as not incurred in 
time of peril 

• not particular charges as not averting a 
peril insured against 

• not salvee's sue and labour duty 
O not sue and labour expenses as is not 
incurred for averting or diminishing a 
loss covered. 

Article 8.1(d) -
incurred to accept intervention 
(for unreasonable request) 

• it is arguable that whether the salvee 
owes a sue and labour duty to submit a 
reasonable intervention request. 

O may be general average if for common 
adventure and the request was 
reasonable under that circumstance of 
submitting. 

• may be salvage charges if the request 
was reasonable under that 
circumstance of submitting. 

^ general average if incurred for common 
adventure (special compensation 
excluded) 

Article 8.1(a) -
salvor failed to carry out 
salvage operation 

• may be deprived of the salvage 
payment (salvage charges) 

• or subrogation riqht 

==• some kinds of loss, damage or 
expenses may be put into the general 
average meltinq pot. 

Salvee's 
damages 
claim 

Article 8.1(b) -
salvor failed to prevent 
damage to the environment 

O may be deprived of the salvage 
payment (salvage charges) 

O or subrogation right 

= some kinds of loss, damage or 
expenses may be put into the general 
average meltinq pot. 

Salvee's 
damages 
claim Article 8.1(c) -

salvor failed to seek 
assistance 

• may be deprived of the salvage 
payment (salvage charges) 

• or subrogation nght 

= some kinds of loss, damage or 
expenses may be put into the general 
average melting pot. 

Article 8.1(d) -
failed to accept intervention 

O may be deprived of the salvage 
payment (salvage charges) 

• or subrogation riqht 

^ some kinds of loss, damage or 
expenses may be put into the general 
average meltinq pot. 
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Generally speaking, the 90 years old Marine Insurance Act 1906 can adapt itself 

well to these new convention duties. The major problems of the new convention 

duties which may affect the 1906 Marine Insurance Act as discussed include: 

1. whether or not the "salvage charges" as defined in section 65.2 of the 

1906 Marine Insurance Act can be widely interpreted to include the 

"salvor's damages claim" resulted from the salvee failed to perform his 

convention duties? 

2. whether the duties imposed on the salvee under the 1989 Salvage 

Convention are also to be deemed as the duty to sue and labour ? 

3. whether a salvor, either pure or contractual, can be deemed as the 

assured's agents or servant under the suing and labouring clause ? 

4. whether to submit a reasonable intervention request by the salvee (the 

assured) is also a kind of duty to sue and labour ? 

This paper, as discussed previously, has given some comments and 

suggestions on these issues. My further suggestion is that any consequences of 

the breach of the convention duties are better to be distinguished from the 

assessment of the salvage payment, unless the 1989 Salvage Convention 

provides clearly that the payment may be deprived of or enhanced in taking 

such consequence into account. In other words, as suggested in the third 

chapter, the tribunal shall be suggested not to mix them together to achieve a 

single salvage payment figure. 

The major problem which further affects the practical policies is the 

incorporation of the 1994 York-Antwerp Rules. 

4.4 The York-Antwerp Rules 1994 

A resolution was made in the 1989 Diplomatic Conference to request the 

amendment of the York-Antwerp 1974 to ensure the Article 14 special 

compensation is not subject to general average, which as we may see is the 

Attachment 2 of the 1989 Salvage Convention. Following this resolution, the 

1974 York-Antwerp Rules - Rule VI was amended in 1990. On the other hand, 

the 1994 York-Antwerp Rules further introduces some new rules which may 

relate to the 1989 Salvage Convention and other environmental factors. 
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4.4.1 Rule VI - salvage remuneration 

Paragraph 2.2 of the second chapter has examined the background, its 

applicable scope of the Rule VI of the 1994 York-Antwerp Rules and its 

relationship between general average and traditional salvage law. This section 

intends merely to discuss the potential impacts and disputes of the 1989 

Salvage Convention on the 1994 York-Antwerp Rules. 

4.4.1.1 Rule VI (a) first paragraph 

The wording "expenditure incurred by the parties to the adventure in nature of 

salvage" used in Rule VI (a) first paragraph of the 1994 York-Antwerp Rules 

may contain two implications that 

1) it represents the allowable expenditure incurred by the parties to the 

common adventure, but not the recoverable reward awarded to the 

salvor; 

2) the allowable expenditure applies only to the direct expenditure for the 

salvage services or strictly incidental thereto. 

These wording and its implications provide no affirmative answer to the real 

extent of the allowable "expenditure" incurred. The circumstance became more 

difficult since 1) the 1990 Rules -Rule VI used the words "provided that" instead 

of the "to the extent that" used in the 1974 Rules^^ and 2) the 1989 Salvage 

Convention contains some factors which may increase or decrease the 

recoverable salvage reward. For instance, the salvor's damages claims which 

resulted from the salvee failed to perform the 1989 Salvage Convention duties. It 

may be a problem that whether such damages claim can be treated as the 

"expenditure incurred" if the condemned salvee has paid it ? According to the 

wording "to the extent that" used in the 1974 York-Antwerp Rules, said 

damages claim could not be treated as the expenditure, since it was not incurred 

relatively in carrying out a salvage operation for purpose of preserving the 

property in the common adventure from peril. However, according to the present 

12 See also discussion in paragraph 2.2.3. 
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wording "provided that" used in the 1990 / 1994 York-Antwerp Rules, once the 

salvage operation was carrying out for purpose of preserving the property to the 

common adventure from peril, any expenditures incurred by the parties, either 

the salvage reward contribution or the salvor' damages claim, may be allowed 

as general average. In other words, the present Rule VI of the 1994 York-

Antwerp Rules could not prohibit the salvor's damages claim which resulted 

from the salvee's failure in claiming general average. The other innocent 

salvees (other interested parties in the common adventure) shall bear onus of 

proof if they intend to exercise their right of remedies or defences in accordance 

with Rule D of the York-Antwerp Rules. 

4.4.1.2 Rule VI (a) second paragraph 

As discussed, according to the wording "provided that" used in the first 

paragraph of Rule Vl(a) of the 1994 York-Antwerp Rules, in case the salvage 

operation was carrying out for purpose of preserving the property to the common 

adventure from peril, any expenditures incurred by the parties, either the 

environmental enhanced reward paid by all salved property interests or the 

special compensation solely paid by the shipowner, may be all allowed as 

general average. For clarify reason, in addition to expressly exclude the special 

compensation from general average in paragraph (b) of Rule VI of the 1994 

York-Antwerp Rules, this second paragraph was created in the 1990 amended 

Rules to express the inclusion of the 1989 Salvage Convention Article 13.1(b) 

environmental enhance factor. 

The problem may incur while interpreting the wording "the skill and efforts 

of the salvors in preventing or minimising damage to the environment" in Article 

13.1(b) of the 1989 Salvage Convention. As discussed in paragraphs 3.1.3 and 

3.4.1.1.1.4, these wording used in Article 13.1(b) of the 1989 Salvage 

Convention contains no successful element. Namely that, any skill and efforts of 

the salvor in preventing or minimising damage to the environment, whether 

successful to save the environment or not, will be taken into account in 

assessing the 1989 Salvage Convention Article 13 reward. 

A further difficulty arises from the lack of connection between salvage 

operation rendered to the property and saving the environment." Namely that, 

13 See discussion in paragraph 3.1.3. 

309 



the skill and efforts of the salvors in preventing or minimizing damage to the 

environment, whether it is directly related to the salvage operation or not, will be 

taken into account in assessing the 1989 Salvage Convention Article 13 reward. 

For example, the expenses incurred by the salvor to clean up the escaped oil. 

The present 1994 York-Antwerp Rules seems could not provide an efficient fire 

wall to against such clean-up costs to be allowed as general average through 

the back door of the numbered Rule VI. Rule VI of the 1994 York-Antwerp Rules 

stands its priority position against the lettered Rule C, which the latter provides 

the expenses incurred in consequence of the escape of pollutant substances 

shall not be allowed in general average. Furthermore, according to the wording 

"provided that" used in the first paragraph of Rule VI (a), in case the salvage 

operations were carried out for the purpose of preserving the property to the 

common adventure from peril, any expenditures incurred by the parties, 

including the salvor's environmental enhanced reward which took into account 

of "the spilled oil clean- up costs", shall be allowed as general average. 

4.4.1.3 Rule VI (b) 

As discussed, Rule Vl(b) was created in 1990 following the resolution in the 

Attachment II of the 1989 Salvage Convention that the payments made under 

Article 14 are not intended to be allowed in general average. The 1994 York-

Antwerp Rules - Rule VI paragraph (b) forms an exception to the paragraph (a), 

since according to the wording of paragraph (a), special compensation may be 

considered as the expenditure incurred by the parties to the common adventure 

in the nature of salvage. 

This exception was created not subject to the general average principle of 

the community of interest or equity, but come from the known 1981 Montreal 

Compromise achieved by the London insurance market. The shipowner may 

argue, since he was merely enforced or selected by the 1989 Salvage 

Convention to pay the special compensation in advance, why this special 

compensation could not be allowed as general average if the salvage operation 

in question was really rendered for the common adventure from peril I The 

special compensation scheme was designed to provide a safety net security to 

indemnify the salvor's expenses who rendered salvage operation to a vessel or 

its cargoes threatened damage to the environment. This scheme may change 

the traditional no cure no pay salvage law and represents as a kind of new 
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salvage law. However, it does not mean this change in the law of salvage shall 

also affect the law of general average. General average deals with not the 

balance between the insurance market but the equity among general average 

parties. It is difficult to say the introduction of the Rule VI in the 1974 York-

Antwerp Rules was a mistake, but it actually provides an improper scheme to 

link and complicate the two wholly independent systems under the maritime law. 

Rule VI (b) of the 1994 York-Antwerp Rules excludes the special 

compensation to the extent specified in Article 14.4 of the 1989 Salvage 

Convention from allowing general average. The problems discussed in 

paragraph 3.4.1.1.2.4 may also apply to this Rule VI (b). 

4.4.2 Rule C - general exceptions on environmental 
damage 

The 1994 York-Antwerp Rules - Rule C new second paragraph reads "In no 

case shall there be any allowance in general average for losses, damages or 

expenses incurred in respect of damage to the environment or in consequence 

of the escape or release of pollutant substances from the property involved in 

the common maritime adventure." This Rule C new second paragraph forms as 

a part of "pollution compromise" in the 1994 Sydney Conference. It may 

originate from the ideas of environmental salvage appeared in the 1989 Salvage 

Convention,^'* but represents not a rule only relates to the environmental salvage. 

The exclusion appears under this rule applies not only to any physical loss or 

damage to the environment as well as its clean-up costs but also to the liabilities 

incurred to third parties in respect of the environmental damage. 

The new salvage law implied in the Rule VI stands on its priority position 

than the lettered Rule C. This priority position represents the following 

circumstances appeared either expressly or impliedly under the 1989 

Convention may be considered as an exception to the Rule C of the 1994 York-

Antwerp Rules: 

a. the reward recoverable by the salvor under Article 13 of the 1989 

Salvage Convention, it includes the skill and efforts of the salvors in 

preventing or minimizing damage to the environment and may also 

See discussion in paragraph 2.2.6. 
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include the time used and expenses and losses incurred by the salvor 

and the risk of liability and other risks run by the salvor in performing its 

duty to exercise due care to prevent or minimize damage to the 

environment. 

b. salvor's damages claim which may or may not be included in the Article 

13 reward, by reason of the salvee failed to perform the 1989 Salvage 

Convention Article 8.2 duties which include the duty to prevent damage 

to the environment. 

These exceptions imply that the initial intention of the 1994 York-Antwerp Rules 

Rule C second paragraph not to apply any physical loss or damage to the 

environment, its clean-up costs but also to the liabilities incurred to third parties 

in respect of the environmental damage may be weaken through the back door 

of Rule VI - salvage remuneration of the 1994 York-Antwerp Rules. 

4.4.3 Rule Xl(d) - treatment of environmental damage 
prevention measures 

Another exception to the Rule C is the new Rule XI (d) introduced in 1994 York-

Antwerp Rules. As discussed in paragraph 2.2.6.2, it is hardly to imagine the 

Rule Xl(d) was created merely to cope with the 1989 Salvage Convention. The 

effects of the Rule Xl(d) is that some kinds of the salvee's expenses incurred in 

performing the 1989 Salvage Convention Article 8.2(b) duty may be allowed as 

general average. According to the 1906 Marine Insurance Act, the expenses 

incurred by the salvee are not salvage charges as they are not a charges 

recoverable by a salvor under the 1906 M.I.A. section 65.2. They are not the 

general average since the expenses incurred is not for preserving from peril the 

property for the common adventure under section 66 of the 1906 M.I.A. It may 

be also not the particular charges or suing and labouring expenses since the 

expenses incurred are not for purpose of averting or diminishing a loss covered. 

4.4.4 Short conclusion and suggestion 

The York-Antwerp Rules 1990 or 1994 were amended after the enactment of the 

1989 Salvage Convention. Irrespective of the basic issue of whether the salvage 
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may or may not be introduced in the general average system, most problems 

and issues as discussed previously come from the defects of the 1989 Salvage 

Convention but not the York-Antwerp Rules. The key issue under the present 

1994 York-Antwerp Rules is the words "provided that" used in Rule VI (a) first 

paragraph. It is suggested that the words "to the extent that" used in 1974 York-

Antwerp Rules is better than the present wording "provided that" in order to 

provide an efficient fire wall against the defects come from the 1989 Salvage 

Convention. 

4.5 Insurers and Practical Insurance Policies 

4.5.1 Hull insurance 

Paragraph 2.4.1 of the second chapter have dealt with the related clauses under 

the 1983 Institute Time Clauses - Hull (ITC). The new ITC 1995 introduces some 

amendments on those related clauses reflect the 1989 Salvage Convention and 

the 1994 York-Antwerp Rules. 

4.5.1.1 Clause 10 - general average and salvage 

Clause 10 of ITC 95 (clause 11 of ITC 83) introduced two whole new sub-

clauses (clause 10.5 and 10.6) and also added "Rule Xl(d)" of the 1994 York-

Antwerp Rules in the exclusion of the clause 10.3. 

4.5.1.1.1 Clause 10.3 

The clause, so-called as a policy G.A., allows the shipowner, whose ship sails in 

ballast not under charter, to claim any kind of expenses, disbursement or 

sacrifice, mainly are wage and maintenance at port of refuge and during the 

prolongation of the voyage, which as may be claimable in a real general average 

case. However, this policy G.A. clause in ITC 83 disallowed the Rule XX (2% 

commission) and Rule XXI (5% interest) of the York-Antwerp Rules and now in 

the 1TC95 further disallows the Rule Xl(d) of the 1994 York-Antwerp Rules from 

the policy G.A. clause. 
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Rule Xl(d) of the 1994 York-Antwerp Rules, as discussed in paragraph 

4.4.3, specially provides some kinds of costs for the measure undertaken to 

prevent or minimise damage to the environment may be allowed in general 

average. However, the hull insurer under 1995 ITC will not reimburse these 

costs under the "policy G.A." clause. 

The choice of the adjust Rules under the 95 ITC is the 1994 York-

Antwerp Rules. It represents any defects come from the 1989 Salvage 

Convention through the back door of the 1994 York-Antwerp Rules as discussed 

in paragraph 4.4 may also affect this "policy G.A." clause. 

4.5.1.1.2 Clause 10.5 and 10.6 

The new clause 10.5 and clause 10.6 read: 

10.5 No claim under this clause 10 shall in any case be allowed for or in 
respect of 

10.5.1 special compensation payable to a salvor under Article 14 of the 
international Convention on Salvage, 1989 or under any other 
provision in any statute, rule, law or contract which is similar in 
substance. 

10.5.2 expenses or liabilities incurred in respect of damage to the 
environment, or the threat of such damage, or as a consequence 
of the escape or release of pollutant substances from the Vessel, 
or the treat of such escape or release 

10.6 Clause 10.5 shall not however exclude any sum which the Assured 

shall pay to salvors for or in respect of salvage remuneration in which 

the skill and efforts of the salvors in preventing or minimising damage 

to the environment as is referred to in Article 13 paragraph 1 (b) of the 

International Convention on Salvage, 1989 have been taken in to 

account. 

These provisions apparently originate from the known "Montreal Compromise" in 

1981 C.M.I. Montreal Conference and the "Pollution Compromise" in 1994 C.M.I. 

Sydney Conference, which these compromises have been all incorporated in 

the 1994 York-Antwerp Rules. However, the following table shows only 3 out of 

4 conclusions achieved in those compromises are included in the ITC 95: 
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Compromises contents of compromise 
1994 York-

Antwerp Rules ITC-1995 

1981 Montreal 

Compromise 

property underwriters shall fund the 
total award for property salvage 
including any enhancement for 
preventing or minimizing damage to the 
environment 

ship's liability insurers (P&l Clubs) 
should fund the special compensation 

Rule VI (a) 
second paragraph 

Rule VI (b) 

clause 10.6 

clause 10.5.1 

1994 Sydney 

Pollution 

Compromise 

any expenses and pollution liabilities 
resulting from a general average act Rule 0 
should themselves be excluded from 
general average 

but, the costs incurred by the parties to 
the adventure to prevent or minimise RuleXI(d) 
such liability should in certain 
circumstance be allowable 

clause 10.5.2 

The effect of the ITC 95 does not include the second leg of the pollution 

compromise (i.e. the Rule Xl(d) of the 1994 York-Antwerp Rules) is that any 

costs incurred by the parties to the common adventure to prevent or minimise 

such liability shall not be allowed in general average claim under the ITC 95. 

This exclusions represent a significant reduction in cover when compared to the 

ITC 83.̂ ® However, hull underwriters offer a partial buy-back provision in respect 

of this exclusion and the related clause is named "Institute General Average -

Pollution Expenditure Clause Hull"; 

Institute General Average - Pollution Expenditure Clause Hull 

(for use only with the Institute Time Clauses 1/11/95) 

In considerat ion of an additional premium to be agreed, where the contract of 

affreightment provides for adjustment according to the York-Antwerp Rules 1994 

this insurance is extended to cover vessel 's proportion of General Average 

expenditure, reduced in respect of any under-insurance, which is al lowable under 

Rule Xl(d) of the York-Antwerp Rules 1994 and which would be recoverable under 

Clause 10 of the Institute T ime Clauses - Hulls 1/11/95 but for Clause 10.5.2 

therein. 

0 . J. Barstow, ITC Hulls 1/11/95 Comparison with ITC Hulls 1/10/83 and analysis of changes, 

Richard Hog Limited at p.23. 
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This clause is subject to English law and practice 

The buy-back clause -"Institute General Average - Pollution Expenditure Clause 

Hull" apparently is designed to fill up the gap of the second leg of the pollution 

compromise not covered by the ITC 95. But the question is that whether the gap 

is really filled up ? and whether or not this clause if bought back is therefore 

keep the ITC 95 with the same line as the York-Antwerp Rules 1994? 

It has to note that the first leg of the pollution compromise was placed on 

the lettered Rule C of the 1994 York-Antwerp Rules. According to the Rule of 

Interpretation of the 1994 York-Antwerp Rules, the numbered Rule VI and Rule 

Xl(d) take precedence over the lettered Rule C. However, the circumstance is 

different in the ITC 95. Clause 10.5 of the ITC 95, as an exception clause, 

stands its superior position than any other sub-clauses (except for clause 10.6) 

of clause 10. The latter (clause 10.5 of ITC95) will not cause difference in 

covering the Rule Xl(d) costs in case the "Institute General Average - Pollution 

Expenditure Clause Hull" clause was bought back. However, it may exclude the 

claim comes from the possible grey area (of any expenses or liabilities incurred 

in respect of damage to the environment...etc.) between the Rule Xl(d) (or 

clause 10.1) and Rule VI(a) (or clause 10.2 & 10.6). 

An example may illustrate this possible gap. A salvor, while rendering 

service in salvaging property or in preventing or minimizing damage to the 

environment, may inevitably result in the escape of oil or other pollutant to the 

environment. According to the 1974 York-Antwerp Rules or its earlier versions, 

not only the oil escaped but also the direct consequence of the escaping, e.g. 

liability to nearby fish-farm owners and other environmental damage will be 

allowed as general average.^® In this case, the salvor may run a risk of 

environmental liability claim from the pollution victims. According to the York-

Antwerp Rules 1994, the pollution risk run by the salvor if paid may be the 

expenditure incurred under Rule VI(a) first paragraph (in accordance with Article 

13.1(g) of the 1989 Salvage Convention) of the 1994 York-Antwerp Rules. 

Theoretically, this salvor's pollution liability damages however involves nothing 

about the criteria as stated in Article 13.1(6) of the 1989 Salvage Convention. 

However, according to the ITC 95 clause 10.5.2, since the said pollution liability 

relates nothing with clause 10.6, it will be inescapably excluded from claiming 

general average and salvage in his hull policy, even though the salvor may 

' This illustration is similar to the first example in the Mr. C. J. Barstow's booklet (supra, at p.21.) 
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recover his damages in accordance with the 1989 Salvage Convention; or the 

York-Antwerp Rules 1994 Rule VI may allow such damages in general average. 

Except for the second leg of the pollution compromise, ITC 95 clause 10 

seemingly incorporates the other three conclusions achieved in the 1981 

Montreal Compromise and 1994 Sydney Pollution Compromise, which as we 

may see in the 1994 York-Antwerp Rules. However, the fact is, according to the 

structure of clause 10 by using exception provision, the ITC 95 not only 

exhaustively rules out any expenses/liability incurred in respect of damage to the 

environment (except for Article 13.1(b) of the York-Antwerp Rules 1994), but 

also furthermore extends its exclusion to include the circumstance of "treat". For 

short, the ITC 95 has substantively changed the original design of the 1994 

York-Antwerp Rules. 

4.5.1.2 Clause 11 - duty of assured (sue and labour) 

The ITC 95 clause 11.2 and clause 11.5 (clause 13.2 and 13.5 of the 83 ITC) are 

amended to further exclude special compensation and expenses referred in 

clause 10.5. Clause 11.2 and 11.5 read, with changes underlined, as follows: 

11.2 Subject to the provisions below and to Clause 12 the Underwriters will 

contribute to charges properly and reasonably incurred by the Assured their 

servants or agents for such measures. General average, salvage charges (except 

as provided for in Clause 11.5), special compensation and expenses as referred 

to in Clause 10.5 and collision defence or attack costs are not recoverable under 

this Clause 11̂ . 

11.5 When a claim for total loss of the Vessel is admitted under this insurance 

and expenses have been reasonably incurred in saving or attempting to save the 

Vessel and other property and there are no proceeds, or the expenses exceed the 

proceeds, then this insurance shall bear its pro rata share of such proportion of 

the expenses, or of the expenses in excess of the proceeds, as the case may be, 

as may reasonably be regards as having been incurred in respect of the Vessel, 

excluding all special compensation and expenses referred to in Clause 10.5; but if 

the Vessel be insured for less than its sound value at the time of the occurrence 

giving rise to the expenditure, the amount recoverable under this clause shall be 

reduced in proportion to the under-insurance. 
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The intention of these amendments, as said by Mr. C. J. Barstow, is to put 

Clause 10 and 11 on the same footing." It is another evidence that the hull 

undenA/riters intend to exhaustively rule out any expenses/liability incurred in 

respect of damage to the environment. As discussed in paragraph 4.2.2.3, 

according to the 1906 Marine Insurance Act, the expenses incurred by the 

saivee (the shipowner) in performing the 1989 Salvage Convention Article 8.2(b) 

duty to prevent or minimize damage to the environment may claim general 

average if incurred for the common adventure or claim particular charges or 

suing and labouring expenses if incurred solely in connection with one particular 

interest. ITC 95 clause 10.5.2 excludes such expenses from claiming general 

average. Now clause 11.2 and clause 11.5 further exclude such expenses from 

claiming suing and labouring expenses. These exclusions represent the 

perhaps final channel for the assured to claim the expenses incurred for 

preventing for minimizing damage to the environment is blocked by the ITC 95 

new clause 11. For example, the assured will be unable to claim, subject to this 

suing and labouring clause, any expenses incurred by the assured in performing 

the 1989 Salvage Convention Article 8.2(b) duty even though such expenses 

significantly reduced the probable 1989 Salvage Convention Article 13.1(b) 

environmental enhanced reward. We can not deny that such expenses was 

incurred for purpose of averting or diminishing a loss (i.e. the salvage charges 

which the 1989 Salvage Convention Article 13.1(b) reward included) covered by 

the policy. The said expenses may be not the allowable general average under 

Rule Xl(d) of the 1994 York-Antwerp Rules as not as part of a salvage operation 

rendering for the common adventure. It is not salvage charges as it is not the 

charges recoverable by a salvor as defined in section 65 of the 1906 M.I.A. It 

may be the "particular charges" under section 65(2) of the 1906 Marine 

Insurance Act, but the circumstance is not so clear in this country in claiming the 

item of "particular charges" under the shadow of the suing and labouring 

c l ause .Unde r these circumstances, the assured, while in performing the duty 

under the 1989 Salvage Convention Article 8.2(b) to prevent or minimize 

damage to the environment, may prefer not to incur expenses by himself but by 

the salvor, since the environmental costs incurred by the assured are not 

covered by the ITC 95, but are covered if the same costs are incurred by the 

salvor. 

Supra, at p.25. 

See discussion in paragraph 1.5. 
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4.5.1.3 Clause 8 - 3/4ths collision liability 

Same as clause 11.2 and clause 11.5, the ITC 95 clause 8 was amended to 

further exclude the pollution expenses from collision liability claim. Clause 8.4,5 

reads, with changes underlined, that: 

8.4.5 pollution or contamination, or threats thereof of any real or personal 

property or thing whatsoever (except other vessels with which the insured Vessel 

is in collision or property on such other vessels) or damage to the environment, or 

threat thereof, save that this exclusion shall not extend to any sum which the 

Assured shall pay for in respect of salvage remuneration in which the skill and 

efforts of the salvors in preventing or minimising damage to the environment as is 

referred to in Article 13 paragraph 1(b) of the International Convention on Salvage, 

1989 have been taken into account. 

Clause 8.4.5 makes it clear that the assured's liability for pollution or 

contamination to the environment is not embraced by this collision liability clause. 

This exclusion does also apply to the possible special compensation to the 

owner of the insured vessel. However, the exclusion does not apply to the 

assured's liability for loss/damage to the other ship or to property thereon 

caused by pollution or contamination and its consequential upon the collision is 

embraced by this collision liability clause. 

Clause 8.4.5 only expresses the exclusion not extends to Article 13.1(b) 

environmental enhanced reward, but not mentions about the special 

compensation incurred to the owner of the other vessel. The intention of clause 

8.4.5 by adding the words "or damage to the environment, or threat thereof is 

clear enough to exclude any loss, damage, expenses and liability incurred and 

arose in relation to damage to the environment or threat thereof. The 1989 

Salvage Convention Article 13.1(b) stands its exemption to this exclusion but not 

to special compensation. In other words, ITC 95 covers the Article 13.1(b) 

environmental enhanced reward incurred both to the other collided vessel and 

the insured vessel, but not covers Article 14 special compensation incurred to 

the owner of the other collided vessel and the owner of the insured vessel. 
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4.5.1.4 Clause 7 - pollution hazard 

Though the hull underwriters, by incorporating clause 8, 10 and 11 in the ITC 95, 

exclude almost all expenses and pollution liabilities from hull insurance claim, 

but on the other hand, they further extend the pollution hazard coverage by 

adding the words "or damage to the environment or threat thereof in clause 7 

(pollution hazard), for the loss of or damage to the vessel caused by to any 

governmental authority to prevent or mitigate the "damage to the environment or 

threat thereof. ITC 95 clause 7 reads, with changes underlined, that: 

This insurance covers loss of or damage to the Vessel caused by any 

governmental authority acting under the powers vested in it to prevent or mitigate 

a pollution hazard or damage to the environment or threat thereof, resulting 

directly from damage to the Vessel for which the Underwriters are liable under this 

insurance, provided that such act of governmental authority has not resulted from 

want of due diligence by the Assured, Owners or Managers to prevent or mitigate 

such hazard or threat thereof. Master Officers Crew or Pilots not to be considered 

Owners within the meaning of this Clause 7 should they hold shares in the Vessel. 

This clause was introduced to hull insurance practice following grounding of the 

oil tanker "Torrey Canyon", off the Isles of Scilly, which resulted in the British 

Government ordering the RAF to drop incendiary bombs to destroy the ship's 

cargo by fire; in an attempt to prevent or mitigate the threat of oil pollution.^® This 

clause was incorporated in 1983 ITC and today it appears as clause 7 in the ITC 

95. 

The clause is limited to loss of or damage to the insured ship directly 

caused by the governmental authorities. It does not extend to embrace any legal 

liability the assured might incur as a result of pollution or damage to the 

environment. The said "any legal liability" may include the "salvor's unprejudiced 

rights and remedies" under Article 5.2 of the 1989 Salvage Convention. 

The proviso of this clause seemingly contains an implied duty on the 

assured, owners or managers to prevent or mitigate such hazard or threat 

thereof with due diligence. The nature of this duty is very peculiar, as the 

"preventing or mitigating such pollution hazard or threat thereof itself in any 

events is not a risk covered by the hull insurance. It may be argued that whether 

1) this implied duty is also the duty to sue and labour, and 2) the expenses 

R.H. Brown, The Institute Time Clause Hulls 1995, Part one - p.34. 
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incurred in performing this duty is recoverable as suing and labouring expenses 

or not. The "loss" under the section 78 of the 1906 M.I.A. and clause 11 of ITC 

95 in respect to this pollution hazard clause is the loss of or damage to the 

vessel proximately caused by "any governmental authorities" but not remotely 

caused by "the pollution hazard or damage to the environment". In other words, 

it is not a duty to sue and labour unless to prevent or mitigate such pollution 

hazard or threat thereof is also to avoid or obey the pollution prevention order 

from any governmental authorities. 

This implied duty may also cause conflict with the convention duty to 

prevent or minimize damage to the environment under Article 8.2(b) of the 1989 

Salvage Convention. The related issues in respect of Article 8.2(b) duty see 

discussion in paragraph 4.3. 

4.5.2 Other hull insurance related clauses 

4.5.2.1 Institute Time Clauses - Freight 95 

Clause 9.2.3.3 (Freight collision clause) and clause 11 (General average and 

salvage) of the Institute Time Clauses - Freight 1/11/95 were amended similar to 

related clauses in Institute Time Clauses -Hull 1/11/95. The problem which as 

discussed in paragraph 2.4.3.2 is the ITC-Freight contains no suing and 

labouring clause. It is therefore presumed that the problems discussed in 

paragraph 4.5.1.2 will not apply the ITC-Freight 95. 

4.5.2.2 Institute Clause - War and Strikes - Hull and Freight 95 

The choice of clauses under the Clause 2 (Incorporation clause) of the Institute 

War and Strikes Clause -Hull and or Freight 1/11/95 now is the "Institute Time 

Clauses -Hulls 1/11/95". According to this clause, ITC-Hull 95 clause 8 (3/4ths 

collision liability), clause 10 (general average and salvage) and clause 11 (duty 

of assured -sue and labour) and their related problems as discussed in 

paragraph 4.5.1 will be therefore applied to the Institute War and Strikes Clause 

95. 
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4.5.3 Cargo clauses 

So far as I know, the new cargo policy form is still in preparation. This section will 

only deal with the impact of the 1989 Salvage Convention on the Institute Cargo 

Clause 1982. 

4.5.3.1 Clause 2 - general average clause 

Paragraph 2.4.2.1 has discussed some difficulties or problems which may incur 

under the present text of the ICC 82 clause 2. The most important problem is 

whether this clause covers the 1989 Salvage Convention Article 13.1(b) 

environmental enhanced reward and or Article 14 special compensation ? 

To a salvage but non - G. A. case^°, the cargo insurer under present text of 

the ICC 82 shall be liable to the 1989 Salvage Convention Article 13.1(b) 

environmental enhanced reward. This suggestion is not based on the known 

Funding Agreement which the property underwriters promised to accept salvage 

reward which may have been enhanced to take account of measures taken to 

prevent damage to the environment, but base on the text of clause 2 itself and 

the 1989 Salvage Convention. ICC clause 2 provides "This insurance covers 

general average and salvage charges incurred to avoid or in connection 

with the avoidance of loss from any cause except those excluded in Clauses 4, 

5, 6, and 7 or elsewhere in this insurance." On the other hand, the 1989 Salvage 

Convention, which was incorporated in the 1994 M.S.A. as a part of English law, 

has accepted the environmental protection factor shall be taken into account for 

fixing the reward on the property salved. 

The circumstance may be different to a case which salvage and general 

average matters are simultaneously existed. ICC 82 clause merely states 

"general average and salvage charges adjusted or determined according to the 

contract of affreightment and /or the governing law and practice..". The clause 

expresses nothing about the application of the York-Antwerp Rules. In most 

It is sometimes difficult to image there exists a case that a salvage operation to the cargo is 

rendered but is not a general average matter. It is possible in practice for example the shipowner 

decides not to declare general average. 
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cases, 1994 York-Antwerp Rules are almost incorporated in the contracts of the 

affreightment, which as discussed, the cargo insurer shall be liable to the 

general average which the 1989 Salvage Convention Article 13.1(b) 

environmental enhanced reward was taken into account. However, it may be a 

problem that if the contract of affreightment did not stipulate the application of 

the York-Antwerp Rules 1994 version or the York-Antwerp Rules 1990 or the 

said Rules were amended, limited or even exempted. As discussed in paragraph 

2.4.2.1, the ICC basically covers these situations. However, the real question is, 

for example, in case the 1974 York-Antwerp Rules but not 1990 or 1994 Rules is 

adopted by the contract of affreightment, whether or not the cargo insurer shall 

pay any cargo's general average contribution which the 1989 Salvage 

Convention Article 13.1(b) environmental enhanced reward was included ? The 

1989 Salvage Convention Article 13.1(b) environmental enhanced reward might 

have stand its statutory position under the salvage law, but it does not mean it 

also stands on the same position under the general average law. In other words, 

whether 1989 Salvage Convention Article 13.1(b) can be allowed as general 

average or not shall be subject to whether the occurrence of this enhanced 

reward is incurred by a general average act as defined (unless the law or rules 

governing the general average adjustment expresses such enhanced reward 

can be specially included in claiming general average). This is the most basic 

argument whether the expenses incurred in salvage can be treated as general 

average as discussed in paragraph 2.2.5. Irrespective of this argument, the 

1989 Salvage Convention Article 13.1(b) environmental enhanced reward 

seems in no event can be considered as the general average expenditures as it 

is not incurred for the purpose of preserving from peril the property involved in a 

common adventure as defined in Rule A of the York-Antwerp Rules. Namely that, 

the 1989 Salvage Convention Article 13.1(b) enhanced reward can not be 

treated as the general average expenditure under the 1974 York-Antwerp Rules 

or its earlier versions. In that case, the cargo insurer is not liable to the 1989 

Salvage Convention Article 13.1(b) enhance reward incurred. 

The duty to prevent or minimize damage to the environment under the 

Article 8.2(b) of the 1989 Salvage Convention does not only apply to the owner 

and master of the vessel but also the owner of other property (of course include 

the owner of the cargo). In accordance with clause 2 and clause 4.1 of ICC 82, 

in case the assured have had wilful misconduct in performing the said 

convention duty and hence resulted in the occurrence or increase of the 1989 

Salvage Convention Article 13.1(b) enhanced reward to the salvor, the insurer 
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may reject or reduce the 1989 Salvage Convention Article 13.1(b) claim. 

4.5.3.2 Clause 16 and 17 - minimising losses 

Paragraph 2.4.2.2 has discussed some difficulties or problems which may incur 

under the present text of ICC 82 clause 16 and 17. The 1989 Salvage 

Convention Article 6.2 (the authority to conclude contracts for salvage 

operations) and Article 8.2 duties may be the most two important provisions 

which affect the ICC 82 clause 16. 

The 1989 Salvage Convention Article 6.2 expresses the master and the 

owner of the vessel shall have authority to conclude contracts on behalf of the 

owner of the property on board the vessel. It may arise a question that whether 

the assured's "servants and agents" in the ICC clause 16 is therefore extended 

to the master and the owner of the vessel ? In other words, could the cargo 

insurer reject a salvage claim by reason that the assured's "sen/ants and agents 

(i.e. the master and or shipowner)" failed to perform to the duty to sue and 

labour 1 As discussed in paragraph 1.4.3.3, the master of the ship is normally 

to be deemed as the cargo owners' "agent". The expenses of measures taken 

by the master to avoid and minimise the loss covered may be treated as suing 

and labouring expenses. However, the law and reported cases keep silent to the 

real extent of the duty on the master who as the agents of the cargo owner to 

sue and labour. The poor circumstance may become more difficult since the 

owner of the vessel is also entitled to conclude salvage contracts on behalf of 

the owner of the cargo carried on board. My suggestion is the effect of Article 

6.2 of the 1989 Salvage Convention is merely granting the master and owner of 

the vessel the position as an agent of the cargo owner for purpose to conclude a 

salvage contract but nothing more. The master or the owner of the vessel failed 

to perform the 1989 Salvage Convention Article 8.2 duties can not be presumed 

as to be also the cargo owner's failure. Unless we adopt this narrow 

interpretation view, the cargo assured may partly lose his submission by relying 

on the section 55(2)(a) of the 1906 M.I.A. since section 55(2)(a) of the 1906 

M.I.A. only applies to the misconduct or negligence of the master or crew, which 

the owner of the vessel is not included.^^ 

As to the second problem. The duties under Article 8.2 of the 1989 

21 See discussion in paragraph 1.4.2.2. 
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Salvage Convention impose not only on the master and the owner of the vessel 

but also on the owner of the other property (of course include the owner of the 

cargo on board). As discussed in paragraph 4.2.2.3, the duty to co-operate 

under Article 8.2(a) and the duty to prevent and minimize damage to the 

environment under Article 8.2(b) of the 1989 Salvage Convention may be 

deemed as the same duty to sue and labour, but not for the duty to accept 

redelivery under Article 8.2(c) of the 1989 Salvage Convention. 

4.5.4 Other cargo insurance related clauses 

Institute War Clauses - Cargo 1/1/82 and Institute Clauses - Strikes -Cargo 

1/1/82 express coverage on general average and salvage charges in clause 2 

and duty of assured clause in clause 11 with the same wording as the ICC -82. 

See also discussion in paragraph 4.5.3. 

4.5.5 P&l insurance 

4.5.5.1 Life salvage 

Paragraph 4.2.3 has discussed some impacts of life salvage under the 1989 

Salvage Convention on the insurance practice. General speaking, according to 

the 1906 Marine Insurance Act, the property underwriter is only liable to the life 

salvage to the extent that the said life salvage is enhanced in assessing the 

property salvage reward. Neither property underwriter nor P&l Club under the 

1906 M.I.A. shall be liable to any life saver's salvage fair share claim. A direct life 

salvage claim on the P&l Club may be very rare as the Clubs inescapably cover 

the life salvage which is not covered by the hull insurance. The Club may cover 

life salvage claim which transfers from the other risks covered. For example, the 

club is liable to the unrecoverable general average contribution or ship's 

proportion of general average or salvage which may contain the life salvage 

element. 

Though the Clubs offer life salvage cover, but it may be a problem because 

of the different wording used between the Clubs. As discussed in paragraph 

4.2.3 and 4.2.4, the wording used in some P&l Clubs seems could not exempt 

their liability from possible "life salvor's payment fair share" which is not covered 
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by vessel hull insurance. 

4.5.5.2 Collision with other ships 

P&l Clubs normally cover the collision liability unrecoverable under the standard 

hull policy (i.e. ITC 83 or 95). As discussed in paragraph 4.5.1.3, clause 8.4.5 of 

ITC 95 was amended to exclude any pollution or containment or threats there of 

any real or personal property or thing (except other vessel with which the 

insured vessel is in collision) or damage to the environment or threat thereof. 

This amended clause 8.4.5 only provide the coverage to any environmental 

enhanced reward under the 1989 Salvage Convention Article 13.1(b) to the 

other collided vessel or property thereon, but not cover the special 

compensation under the 1989 Salvage Convention Article 14 incurred to the 

owner of the other collided vessel. In other words, according to the present P&l 

Clubs' Rules, the Club is liable to the said special compensation incurred to the 

owner of the other collided vessel not covered by the hull insurance. 

4.5.5.3 Unrecoverable general average contribution and ship's 
proportion of general average 

p&l Club, as a kind of liability insurer, is basically not directly liable to any 

general average or salvage contribution incurred for preventing loss or damage 

to the property concerned. Paragraphs 2.5.4 and 2.5.5 have discussed the 

related coverage normally provided by the P&l Clubs regarding to the both 

subjects mentioned. The coverage provided under the present P&l Clubs' Rules 

represent any provisions which may affect the general average contribution and 

salvage reward will also affect the P&l insurance. These provisions may include 

for example the life salvage enhanced reward under Article 13.1(e) and the 

environmental enhanced reward under Article 13.1(b) of the 1989 Salvage 

Convention. 
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4.5.5.4 Special compensation 

The insurance market in the known 1981 Montreal Comprises agreed that the 

property underwriters shall fund the total award for property salvage including 

any enhancement for preventing or minimizing damage to the environment, and 

on the other hands, the ship's liability insurers (P&l Clubs) should fund the 

special compensation. The P&l Club Rules normally provides; 

Liability of an Owner to pay special compensation to a salvor of an entered ship, 

but only to the extent that such liability: 

i. is imposed on the Owner pursuant to Article 14 of the International 

Convent ion on Salvage, 1989, or is assumed by the Owner under the terms 

of a standard form of salvage agreement approved by the Directors, and 

ii. is not payable by those interested in the salved property. 

The liability of an owner to pay special compensation pursuant to the 1989 

Salvage Convention Article 14 is limited to the extent that such compensation is 

greater than any reward recoverable by the salvor under 1989 Salvage 

Convention Article 13 (see Article 14.4). For purpose of this coverage, the P&l 

Clubs normally approve Lloyd's Open Form (1980, 1990 or 1995) as one of the 

required standard form of salvage agreement. 

The 1989 Salvage Convention provides the owner of the vessel is the sole 

party to pay special compensation. It looks strange that why the above Club's 

Rule sub- paragraph (ii) provide "is not payable by those interested in the salved 

property" since it is assumed there are no circumstances that "the parties 

interested in the salved property" will be a party who is liable to the special 

compensation. This sentence, however, may contain an implication that the P&l 

Club incurs no liability to pay her member owner's special compensation unless 

her member has properly exercised his right of recourse in accordance with the 

1989 Salvage Convention Article 14.6 against any other interests in the salved 

property. 

4.5.6 The Conflict and balance between insurers 

Section 21 Of the U.K. P&l Club Rules 1995/1996. 
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Most conflicts exist between the insurers in relation to the 1989 Salvage 

Convention are centralized in the interrelationship between Article 13.1(b) 

environmental enhance reward and Article 14 special compensation of the 1989 

Salvage Convention. These conflicts may be tracked back at a Lloyd's meeting 

in January of the year 1980 which dealt with the necessity of a rapid agreement 

to encourage the salvor in salving the tanker. 

4.5.6.1 The effects of the Funding Agreement 1980 and 1990 

In that Lloyd's meeting in January 1980, one of the Lloyd's Working Party's 

proposal suggested to create a special additional clause to award salvors in 

case of a stricken tanker laden with oil. Subject to this proposal, the owners 

have to set up a pollution fund in additional to the salved property fund out of 

which the salvor ought to be remunerated for his extra services." According to 

this proposal, a laden tanker the pollution risk is automatically admitted and the 

salvor can benefit from a special pollution fund, in addition to the property fund, 

being rewarded for extra services performed to preserve cargo and to protect 

shipowner from exposure to claims from third parties. This proposal may be 

called "separate pollution fund' proposal. 

Strictly speaking, the above Lloyd's Working Party's proposal contained 

an element of liability salvage and might change the arbitration practice. For 

these reasons, the ICS and P&l Clubs produced an alternative offer which 

based on the principle of a safety net whereby salvors would never go 

unrewarded in case of a laden oil tanker in distress, which may be called "safety 

nef proposal. 

On the other hand, hull and cargo underwriters were worried about the 

principle of enhanced awards proposed by ICS and P&l Clubs, as the arbitrator 

did always not separate the pollution element and they had therefore to pay 

these extra awards. Their suggestion was to change the Lloyd's Open Form by 

agreeing to enhanced awards, separately paid by P&l Clubs, for it was these 

clubs who really benefited from the prevention of oil pollution,^'* which may be 

called "separate enhanced award' proposal. 

At another and final meeting in February 1980 at Lloyd's, the parties 

M.L.J. Brocker, 1910 Salvage Convention and Lloyd's Open Form under pressure, P.27. 

Supra, at p.28. 
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resolved the differences which basically adopted the P&l Clubs' safety net 

proposal. This is the known "Funding Agreement 1980"^^ In that February 

meeting, some solutions were also achieved in respect of the safety net 

proposal. They were; 

a) the salvor's endeavours to prevent the oil escape from the vessel 

should be seen as an ancillary part of the services to save ship and 

cargo; 

b) the term expenses was agreed to include overheads and a profit 

element and not be restricted to out of pocket expenses; 

c) the contractor (the salvor) would have to use his best endeavours to 

prevent the escape of oil from the vessel. 

Few months later, the LOF 80 was published on 21/5/1980 based on the said 

Funding Agreement and related solutions. 

The war zone sequentially moved on the 1981 CMI meetings in preparing 

the draft of the new salvage convention. As discussed in paragraph 3.1.3, the 

C.M.I, initial draft contained the conception of the so-called "liability salvage" but 

the C.M.I, working group finally accepted an alternative draft proposed by British 

Maritime Law Association. This proposal as we know reflected from the idea of 

"safety net" concept of the LOF 1980. 

Substantially to say, the special compensation scheme appeared in 

known 1981 Montreal Compromise apparently existed no major difference from 

the 1980 Funding Agreement. On the other hands, the C.M.I. 1985 Document 

recorded: 

....These rules formed the heart of the compromise reached by the commercial 

parties represented in Montreal. The negotiations in particular were at that time 

held between the P&l Clubs and the salvors, but neither the representative of the 

shipowners nor the property insurers made any reservations. ^ 

The question arose while the LOF 80 gave the appearance of trying to restrict so 

far as possible the area of the safety net in merely applying to the salvage 

operation rendering on the laden tanker but the C.M.I. 1981 wanted to make the 

safety net embrace all risks of pollution. Though the property underwriters did 

Full text of the Funding Agreement 1980 see Appendix 9. 

^ C.M.I. News Letter, Winter 1985, at p.3. 
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not withdraw their support from the compromise, but few criticism or objections 

to the 1981 Montreal Compromise were received in the coming I.M.O. 

conferences not only from the delegates but also from the insurers of "innocent 

cargo\ 

The 1989 Salvage Convention, which the general principle of the 1981 

Montreal Compromise is built in, is a convention to decide the relationship 

between the related parties in the salvage operation, which the insurance party 

is presumed not directly involved. Namely that, even it actually existed a 

compromise among the insurance and salvage parties, the insurers are not 

certainly and legally bound by that compromise to their assureds or shipowner 

members under the 1989 Salvage Convention, provided that the insurers 

express their coverage in the policy or rules. 

In 1990, LOF was revised in order to incorporate the 1989 Salvage 

Convention in the LOF contract form. Since the 1989 Salvage Convention 

extends the application of safety net not merely applying to the salvage 

operation rendering on the laden tanker, the London market insurers 

sequentially declared a similar agreement named the Funding Agreement 

1990.27 

The said 1980 and 1990 Funding Agreements basically result in no 

substantive legal effects on the insurance parties concerned. They were 

agreements between the property underwriters and the P&l Clubs, but not an 

agreement between the insurer and the assured. It represents merely a single-

side declaration which the P&l Clubs agree to indemnify the shipowner against 

the 1989 Salvage Convention Article 14 special compensation on one side, and 

the underwriters agree to accept the salvage reward made under the 1989 

Salvage Convention Article 13.1(b) on the other side. We may say these 

Funding Agreements represent the endorsement from the London insurance 

market to support the 1980 and 1990 versions of LOF. It is difficult to say the 

other insurance market or non- International P&l Group members would have to 

be bound by these London insurance market agreement. The insurers' liabilities 

on the 1989 Salvage Convention Article 13.1(b) and Article 14 are not subject to 

these Funding Agreements but the law of the 1906 Marine Insurance Act and 

the terms and conditions of the relevant policy or rules. 

Full text of the Funding Agreennent 1990 see Appendix 10. 
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4.5.6.2 The effects of the Pollution Compromise 1994 

"No-one, however, seemed particularly happy which shows the fine balance of 

the solution (i.e. the 1981 Montreal Compromise)....if the basic elements of the 

compromise were made part of the final convention, it would find a widespread 

support, which again possible would facilitate the life of the final convention and 

the prospects of its speedy and wider international implementation" said by Mr. 

Bent Nielsen in the 1985 C.M.I. News Letter^®. Though the 1989 Salvage 

Convention was finally agreed by 66 attended states in 1989, but the unbalance 

circumstance implied in the 1989 Montreal Compromise was still exiting, 

specially came from the property underwriters. The 1994 C.M.I. Sydney 

Conference for rectifying the York-Antwerp Rules 1974 (and as amended 1990) 

was an opportunity for the property insurers to improve their unfair position as 

alleged. The context of the known "Pollution Compromise" have been discussed 

in the paragraph 4.5.1.1.2. The Pollution Compromise, as appeared in Rule C 

and Rule Xl(d) of the 1994 York-Antwerp Rules, arose form the vehemently 

expressed determination of the insurers of ships and cargoes that they should 

not be liable for pollution "though the back door" of general average.^® Same as 

the 1981 Montreal Compromise, the Pollution Compromise itself basically 

results in no direct legal effects on the insurance parties concerned, but merely 

on the related property involved in the common maritime adventure by applying 

the York-Antwerp Rules 1994. 

The problem arose while the hull underwriters introduced the principle of the 

1981 Montreal Compromise and the first leg of the 1994 Pollution Compromise 

in the new Institute Time Clauses - Hull 1995. However, the ITC 95 further 

applies the Montreal Compromise and the Pollution Compromise not only to 

clause 10 (general average and salvage) but also to other clauses for example 

clause 8 (3/4ths collision liability) and clause 11 (duty of assured).^ These new 

exclusion clauses more or less shake the balance between P&l insurer and 

property insurers. 

C.M.I. News Letter, Winter 1985, at p.4. 

^ Charles S. Hebditch and John A. Macdonald, York-Antwerp Rules 1994 - An Analysis, 1994, at 

p. 11. 

See discussions in paragraph 4.5.1. 
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4.5.6.3 The practical difficulties in achieving the balance 

The difficulties exist not only from the defects and uncertainties of the 1989 

Salvage Convention but also from the salvage arbitration system. According to 

the present 1989 Salvage Convention Article 13 and Article 14, the tribunal is 

given an almost absolute discretion to decide the reward and or the special 

compensation, but on the contrary, the tribunal seems to be imposed a 

responsibility heavier than before not only has to decide different figures for 

Article 14 calculation purpose, but also to consider whether the required 

circumstances is met or not. For example and as discussed in paragraph 

3.4.1.1.2.4, for deciding whether a special compensation claim is met or not, the 

tribunal has to decide at least three different figures; 1) the pure reward under 

Article 13 (without considering any negative factors); 2) a real reward under the 

1989 Salvage Convention (with considering all positive and negative factors) 

and 3) the salvor's expenses for purpose of Article 14. Average adjusters may 

also face with the same even more worse difficulty than the salvage tribunal in 

case a general average matter is also involved. 

Furthermore, the same problem may also incur between the salvage 

parties concerned. For example, in the Lloyd's salvage arbitration, there is 

usually one party representing the ship, one party representing the salvor. 

Except bulk cargo, very few cases the cargo will send a representative to attend 

the arbitration. For the point of the 1989 Salvage Convention Article 13, it is 

clearly desirable for ship interests that the value of the ship be kept as low as 

possible and on the contrary the value of cargo be pushed as high as possible 

so as to ensure that cargo bears the larger proportion of any Article 13 rewards. 

But from the point of the1989 Salvage Convention Article 14, it is desirable that 

ship and cargo value be maximised in order to ensure that as much as possible 

of the salvor's expenses is covered by the Article 13 reward, thereby minimising 

the payment of the Article 14 special compensation, where the Article 13 reward 

is not sufficient. In such cases, the cargo and or other property's interests seems 

not well be protected. 
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4.6 Other provisions 

4.6.1 The salvor 's unprejudiced remedies in Article 5.2 

The salvor who carried out the salvage operation under the control of public 

authorities shall be entitled to avail themselves of the rights and remedies 

provides for in the 1989 Salvage Convention in respect of the salvage operation 

(Article 5.2 of the 1989 Salvage Convention and see also discussion in 

paragraph 3.2.2). Though how to exercise this unprejudiced remedies is still an 

unsettled issue, but it may be a problem if we presume the owner of the vessel 

and other property are bound to pay the said unprejudiced remedies. For 

instance, a salvor rendered a salvage operation incurred lots of costs and 

expenses but the salving vessel and other property were totally destroyed 

ordered by the public authority. 

According to the 1906 Marine Insurance Act, it (the salvor's unprejudiced 

remedies) is not general average as no property preserved. It may be the 

salvage charges recoverable by a salvor under maritime law, but the insurer will 

pay nothing on it if the insurer has paid total loss. It is arguable that whether it 

may be recoverable under the suing and labouring clause ? This paper adopts 

negative view. A voluntary salvor under maritime law is not the assured's agents 

under the suing and labouring clause. In other words, it is not the expenses 

incurred by the assured or his agents under the suing and labouring clause. 

Furthermore, the nature of that unprejudiced remedies basically is classified to 

the salvage charges under section 65 of the 1906 M.l.A. However, salvage 

charges is not recoverable under the suing and labouring clause (section 78.2 of 

the 1906 

The same unrecoverable circumstance may also incur to the property 

insurance. No provisions, under the present Institute Clauses either for hull, 

cargo or freight, provide coverage on the salvor's unprejudiced remedies claim. 

The pollution hazard covered by ITC 95 clause 7 is limited to the "loss of or 

damage to the Vessel" but not extends to any legal liability incurred (see also 

discussed in paragraph 4.5.1.4). However, hull insurers under ITC 95 may be 

liable to the salvage (which the salvor's unprejudiced remedies included) 

incurred any other vessel or property thereon in accordance with ITC 95 clause 

8 (3/4ths collision liability), but this coverage shall not include the special 

compensation claim which the salvor's unprejudiced remedies is contained. 

The P&l Clubs always provide coverage for the costs or liability incurred as 
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a result of compliance with any order or direct given by any government or 

authority. For example, U.K. P&l Club Rule section 12 -Pollution risks paragraph 

E provides; 

The costs or liability incurred as a result of compliance with any order or direct 

given by any government or authority, for the purpose of preventing or reducing 

pollution or the risk of pollution, provided always that; 

a. such compliance is not a requirement for the normal operation or salvage or 

repair of the entered ship; and 

b. such costs or liabilities are not recoverable under the Hull policies of the 

entered ship. 

However, it is still unclear that whether the "salvor carried out salvage operation 

under the control of the public authority" is in compliance with the above proviso 

(a) or not ? For this purpose, shipowner is suggested to consult with her P&l club 

for clarifying this point. 

For short, the salvor's unprejudiced remedies claim under Article 5.2 of the 

1989 Salvage Convention is not covered by the present Institute Clauses, but 

ship's proportion may be covered by the shipowner's P&l insurance. 

4.6.2 Sister ships provision in Article 12.3 

Paragraph 3.4.1.1.1.3 has discussed the sister ship provision in Article 12.3 of 

the 1989 Salvage Convention and its affects to change the English law. Its 

impact on the marine insurance is very limited. The reason is this provision is 

only applied to the circumstance that the salved vessel and the vessel 

undertaking the salvage operations belong to the same owner and the Hull 

practice (e.g. ITC 95 clause 9) have provided this coverage for a long time.^^ 

This provision however does not extend to the circumstance other than the 

sister ship salvage. For instance, the owner of the property on board in danger is 

salved by a salvor belongs to the same cargo-owner. 

The record shows the sister ship clause was introduced in the first set of Institute Time Clauses 

for 1901. 
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Chapter 5 

Conclusion 

The law of 1906 Marine insurance Act complicatedly classifies the costs 

incurred for preventing a loss by perils insured into four headings: salvage 

charges, general average, particular charges and suing and labouring expenses. 

These charges/expenses contain their own particular ingredients and stand on 

their own application and legal effects differ from each other under the Marine 

Insurance Act 1906. The first chapter generally, by adopting travaux 

preparatoires method, discuss their individual features under the related 

provisions of the 1906 Marie Insurance Act, some legal disputes and effects and 

also in comparison with their similarities and differences, in particular -

Salvage charges 

a. most of the present text books include Arnould interpret the words 

"independent of contract" under section 65.2 of the 1906 Marine 

Insurance Act as "without a contract being made" or "without a contract 

of any kind". This interpretation results in the legal status of the LOF 

world-wide used strictly unsettled under marine insurance. This paper, 

after comprehensively survey the related cases, adopts a different 

interpretation to the words "independently of contract" as "the right to 

an award of salvage is independently of whether there was a contractor 

nof. [Paragraph 1.2.1.1] 

b. adopts a view differs from Arnould book to interpret the decision held by 

Lord Blackburn in the Aitchison y. Lohre case. Lord Blackburn in that 

case actually gave no firm answer to the question that "whether 

successful or not" contract can be treated as a hiring within suing and 

labouring clause. [Paragraph 1.2.1.4. c] 
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General average 

a. reviews the basis of the insurers' liability on general average before the 

1906 Marine Insurance Act which arose from the insurance contract 

affirmed by the common law and since the Act of 1906 by statute. 

[Paragraph 1,3.1,3] 

b. clarifies the mis-use of the causation theory (i.e. success) in interpreting 

the duty of the property saved to contribute general average. The 

causation theory may apply between the general average act and 

general average loss under English law, but the survival theory applies 

between general average act and the property saved. [Paragraph 

1.3.2.4.F] 

c. adopts a different view from Arnould book in interpreting the 

relationship between the case Kemp y. Halliday and section 60(2) of the 

1906 Marine insurance Act. My suggestion is the principle declared in 

the Kemp v. Halliday was clearly incorporated in section 60(1) of the 

1906 Marine Insurance Act, but the 1906 Act section 60(2) creates an 

exception from the general principle contained in section 60(1) of the 

1906 Marine Insurance Act and the Kemp v. Halliday case. [Paragraph 

1.3.2.4.1] 

Suing and labouring expenses 

a. comments the relationship of the mitigation of damage principle under 

the general contract law and the suing and labounng clause under 

marine insurance; and also suggests the former principle may be 

introduced in filling up the defect or gap appears in the suing and 

labouring clause. [Paragraph 1.4.1.1] 

b. introduces a concept unseen in other works that the duty on the 

assured to sue and labour is strictly different from the liability of the 

insurer for paying the suing and labouring expenses under the 1906 

Marine Insurance Act. [Paragraph 1.4.1.3] 

c. affirms that it is now a statutory duty to sue and labour under the 1906 

Marine Insurance Act. The assured and his agents are always owed the 

duty to sue and labour irrespective of the policy or insurance contract 

contains a suing and labouring clause or not. [Paragraph 1.4.2.1] 
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d. introduces the "supplementary contract" theory to resolve the dispute 

exists between section 78(4) and section 55(2)(a) of the 1906 Marine 

Insurance Act arose from the Gold Sky case. [Paragraph 1.4.2.4] 

e. recommends that, to the circumstance that suing and labouring 

expenses actually incurred by the assured but exists no suing and 

labouring indemnity clause in the policy, it may recover from the insurer 

by the "particular charges" or may be treated as the third rule of 

mitigation of damage under the general contract law. [Paragraph 

1 ./k3.1] 

f. introduces a concept that, according to the 1906 Marine Insurance Act, 

the persons who are authorized to sue and labour is different from the 

persons who are imposed the duty to sue and labour. This paper further 

suggests that, subject to the circumstance, the persons who are 

authorized to sue and labour shall be interpreted as widely as possible, 

but the duty imposed on the person to sue and labour shall be 

interpreted as narrowly as possible. [Paragraph 1.4.3.3.c] 

g. introduces the "accessorium non ducit, sed sequitur suum" rule to 

resolve the problem of the policy contains no provisions to the 

maximum claimable amount under the suing and labouring clause. 

[Paragraph 1.4.3.3.e] 

Particular charges 

a. examines the origin, legal position and the ingredients of the particular 

charges which rarely discussed by the present textbooks. [Paragraph 

1 ̂ 5.1] 

b. examines and to distinguish the relationship between particular charges 

and suing and labouring expenses. [Paragraph 1.5.2] 

c. strongly criticises the opinion suggested by Arnould that "the terms 

particular charges and suing and labouring expenses are both used to 

refer to expenses recoverable under the suing and labouring clause". 

[Paragraph 1.5.3] 

The Marine Insurance Act 1906 gives a less compulsory application on the 

insurance contract mutually agreed by the insurance parties. As discussed in the 

second chapter, the Institute Clauses themselves do not enormously deviate the 
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original deploy of the 1906 Marine Insurance Act, except for the introduction of 

the York-Antwerp Rules through the known foreign general average clause. 

The York-Antwerp Rules 

Paragraph 2.2 examines in detail the practical approach, development, 

application and criticisms on the Rule VI (salvage remuneration) and other 

related rules of the York-Antwerp Rules 1974 (and its sequential versions), in 

particular to the following issues: 

a. criticises the Rule No. C.1 of the Rules of Practice of Average Adjusters 

Association and the legal opinion prepared by Mr. A.J. Hodgson in 1941. 

[Paragraph 2.2.1] 

b. comments that by introducing the words "provided that" in Rule VI (a) of 

the 1990 York-Antwerp Rules, the 1990 or 1994 York-Antwerp Rules 

create a black hole circumstance that, once the prerequisite or 

condition of the salvage operation for the common adventure is 

satisfied, any expenditures, except for special compensation, incurred 

whether relate directly or indirectly to the property in the common 

adventure or not will be allowed as general average. [Paragraph 2.2.3] 

c. comments that the Rule VI of the York-Antwerp Rules 1990/1994 

incorporates the salvage law into the general average system will not 

only pollute the ideological purity of general average declared in its 

lettered rules, but also result in some potential conflicts between its 

numbered rules. [Paragraph 2.2.3] 

d. declares a general principle that if the parties in general average are 

also the same parties in salvage, no reasons that the said parties could 

not, subject to any express agreement, mutually treat salvage 

remuneration as a kind of general average, but provide always that 

such agreement in any event can not cause any reduction to the rights 

or interest of the salvor under maritime law. [Paragraph 2.2.5.1] 

e. discloses the problems, in case the York-Antwerp Rules is applied, 

which may affect the other provisions of the 1906 Marine Insurance Act. 

[Paragraph 2.2.5.2] 
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The Institute Clauses 

As mentioned, the Institute Clauses themselves do not enormously deviate the 

original deploy of the 1906 Marine Insurance Act, but the following points are still 

worth in noting: 

a. the General Average and Salvage Clause used in present various 

Institute Clauses is no longer a pure Foreign General Average Clause, 

but an express "risk covered" clause particularly on general average, 

salvage and salvage charges. [Paragraph 2.4.1.1] & [Paragraph 

2.4.2.2] 

b. comments that the Suing and Labouring Clause (or the Duty of the 

Assured Clause) presently used may considerably deviate from the 

original design under section 78 of the 1906 Marine Insurance Act 

[Paragraph 2.4.1.2] 

c. discloses a potential conflict exists in applying the clause 13.4, 13.5 and 

13.6 of the Institute Time Clauses -Hull 83. [Paragraph 2.4.1.2] 

d. comments some difficulties appear in the present clause 2 (General 

Average Clause) of Institute Cargo Clauses apply to the 1906 Marine 

Insurance Act. [Paragraph 2.4.2.1] 

The 1989 Salvage Convention 

The 1989 Salvage Convention represents a new generation of the law of 

salvage. The third chapter comprehensively examines the changes of 

substantive law of salvage appeared in the 1989 Salvage Convention as well as 

the defects and arguments concealed therein, in particular; 

a. the methods in calculating the 1989 Salvage Convention Article 14 

special compensation adopted by the original arbitrator and appeal 

arbitrator in the "Nagasaki Spirit' case might be wrong and against the 

wording under the Article 14.2 of the 1989 Salvage Convention. 
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[Paragraph 3.4.1.1.2.2] 

b. "life" and "damage to the environment" are not the express subject of 

the defined "salvage operation" of the 1989 Salvage Convention, but 

they stand on their special positions in claiming the fair share reward or 

special compensation. [Paragraph 3.1.2] & [Paragraph 3.1.3] 

c. for life salvage: 

c.1. discloses the applicable geographical extent to the life salvage 

under the 1994 M.S.A. Schedule 11 Part II is blind. [Paragraph 

3.1.2] 

C .2. opines that, under the present statutes (section 552,1 of 1894 

M.S.A. and the Supreme Court Act 1981), the life salvors still have 

a maritime lien on the salved property, though the Article 16.1 of 

the 1989 Salvage Convention implies no such right. [Paragraph 

3.1.2] 

d. for environmental salvage: 

d.1. examines the ingredients for claiming special compensation under 

Article 14 of the 1989 Salvage Convention. [Paragraph 3.1.3] 

d.2. comments that, according to the 1989 Salvage Convention Article 

14.1 wording, any property salvors, who rendered salvage service 

to the vessel or its cargo threat damage to the environment, may 

be entitled to claim special compensation, even the property 

saved or operation rendered really contribute nothing to the 

protect the environment. It is suggested to amend the 1989 

Salvage Convention to rectify this unreasonable circumstance. 

[Paragraph 3.1.3.b] 

d.3. opines that saving the environment is merely a sequence or 

parasitic outcome or benefit of the property salvage operation, but 

not the main purpose of the salvage operation as defined in Article 

1 ofthe1989 Salvage Convention. [Paragraph 3.1.3.c] 

d.4. suggests that the words "failed to earn a reward under Article 13" 

in Article 14.1 of the 1989 Salvage Convention shall be interpreted 

as the initial or original Article 13 reward without any deduction for 

any negative factors. [Paragraph 3.1.3.d] & [Paragraph 

3.4.1.1.2.4] 

d.5. comments that the 1989 Salvage Convention Article 13.1(b) 

environmental enhanced reward involves no successful 

consideration. [Paragraph 3.1.3.(a)] 
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d.6. opines that the 1989 Salvage Convention Article 13.1(b) contains 

no implications that the skill and efforts in preventing damage to 

the environment shall be directly related with the salvage 

operation. [Paragraph 3.1.3.(c)] 

d.7. opines that the applicable extent of the 1989 Salvage Convention 

Article 13.1(b) is more larger than Article 14 and also suggest that 

the 1989 Salvage Convention shall provide more clarification to 

Article 13.1(b). [Paragraph 3.1.3.(c)] 

e. a suggestion is made to the effect of the 1989 Salvage Convention 

Article 5.2 wording "shall be entitled to avail themselves of the rights 

and remedies provided for in this convention". [Paragraph 3.2.2] 

f. suggests that the sub-contractor may be entitled to the salvage 

payment to the services rendered outside the scope of his original 

contractual duty. [Paragraph 3.2.3] 

g. suggests that fails to perform the convention duties under Article 8 of 

the 1989 Salvage Convention may result in a damages claim 

independently of the assessment of the salvage reward or special 

compensation. [Paragraph 3.3.1.1.3] 

h. opines that the condemned salvors shall be liable to the liability 

incurred by the salvees to third party resulting from the salvor failed to 

perform convention duties with due care. [Paragraph 3.3.1.1.3] 

i. opines that, the wording "in performing the duty.." under Article 8.1(b) 

of the 1989 Salvage Convention may cause some difficulties. For 

example the tribunal, before he decides whether a salvor has properly 

performed his Article 8.1(b) duty, he has to first consider whether said 

salvor has carried out the salvage operation with due care. [Paragraph 

3.3.1.1.5] 

j. a comparison is made between Article 8.1(d) (to accept intervention) 

and Article 19 (prohibit the operation) of the 1989 Salvage Convention 

and further suggest that the salvees shall be requested to clearly 

submit their request of either intervention or prohibition. [Paragraph 

3.3.1.1.7] 

k. opines that Article 12.2 of the 1989 Salvage Convention may result in 

the English salvage law "engaged services" principle invalid. 

[Paragraph 3.4.1.1.1.2] 

1. a suggestion is made to remove the successful factor from Article 14.5 

of the 1989 Salvage Convention. [Paragraph 3.4.1.1.2.5] 
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m. a comparison is made between Article 18 and Article 14.5 of the 1989 

Salvage Convention. [Paragraph 3.4.2.2] 

n. opines that, subject to the present wording used in Article 23.1 of the 

1989 Salvage Convention, two years time-barred defence under the 

1989 Salvage Convention is now limited to the "any action relating to 

payment" which apparently is much more narrower than the 1910 

Salvage and Assistance Convention. [Paragraph 3.4.2.3] 

The Impacts 

The impacts of the new schemes contained in the 1989 Salvage Convention on 

the marine insurance law and practice are discussed in the fourth chapter. The 

impacts may be summarized that: 

a. the 1989 Salvage Convention which incorporated in the 1994 Merchants 

Shipping (Salvage and Pollution) Act can be deemed as the "maritime law" 

under the definition of the salvage charges in section 65(2) of the 1906 

Marine Insurance Act. [Paragraph 4.1] 

b. life salvor's fair share payment claim under Article 16 of the 1989 Salvage 

Convention is now in any event not covered either under the section 65 of 

the 1906 Marine Insurance Act, or the Institute Clauses or P&l Club. 

[Paragraph 4.2] 

c. the salvor's damages claim resulting from the salvee (the assured) failed to 

perform the convention duties may be included in the claim of "salvage 

charges" under section 65.2 of the 1906 Marine Insurance Act. [Paragraph 

4.3.2.1] 

d. the salvor in no event can be considered as the assured's agent (salvee's 

agent) under the section 78.4 of the 1906 Marine Insurance Act and the sue 

and labour clause for purpose of claiming suing and labouring expenses. 

[Paragraph 4.3.2.5.1] 

e. the duties imposed on the master and the owner of the vessel and or the 

owner of other property under Article 8.2(a) and 8.2(b) of the 1989 Salvage 

Convention may be considered as also a duty under marine insurance to 

sue and labour. [Paragraph 4.3.2.3] 

f. only the sacrifice or expenditure incurred in performing the 1989 Salvage 

Convention Article 8.2(a) duty and incurred for purpose of preventing the 
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common adventure may be considered as a general average loss or 

expenditure under the 1906 Marine Insurance Act. 

g. the assured and his agents, subject to the 1989 Salvage Convention Article 

8.1(d), is now owed an implied duty under the marine insurance not to 

submit an unreasonable intervention request to the salvor. [Paragraph 

4.3.2.5.3] 

h. the salvor's unprejudiced reward under the 1989 Salvage Convention Article 

8.1(d) may be allowed as general average in case of the Rule VI of the 

York-Antwerp Rules 1974 or as amended 1990 or 1994 is in applied, even 

though the insurer is not liable to such unprejudiced reward under the 1906 

Marine Insurance Act. [Paragraph 4.3.3.1] 

i. for York-Antwerp Rules 1994 Rule VI; 

1.1. by reason of the words "provided that", salvage reward contribution 

which the salvor's damages claim will be put into the general average 

melt pot. [Paragraph 4.4.1.1] 

1.2. as in the absence of connection between salvage operation rendered 

to the property and the saving of the environment, any skill and efforts 

of the salvor in preventing or minimizing damage to the environment 

whether it is directly related to the salvage operations or not will be 

taken into account in assessing the 1989 Salvage Convention Article 

13 reward and also is allowed as general average. [Paragraph 4.4.1.2] 

1.3. opines that the York-Antwerp Rule 1974 as amended 1990 or 1994 -

Rule VI (b) excludes special compensation from general average is an 

improper scheme which further endanger the equity among the 

general average parties or community interest. [Paragraph 4.4.1.3] 

j. opines that, according to the structure of the ITC 95, the buy-back clause 

"Institute General Average - Pollution Expenditure Clause" does not really 

fill up the gap appeared in the ITC 95 for covering the pollution expenditure 

incurred by the assured. [Paragraph 4.5.1.1.2] 

k. suggests that, for overcoming the conflict may exist between Article 6.2 of 

the 1989 Salvage Convention and the ICC clause 16, the effect of Article 

6.2 of the 1989 Salvage Convention shall be interpreted that it merely 

grants the master and shipowner a right as agents for the cargo owner to 

conclude a salvage contract but nothing more. [Paragraph 4.5.3.2] 

I. suggests that, for avoiding dispute, the wording under the present P&l 

Club's Rules book shall be clearly drafted to include or not include the 

possible life salvor's fair share claim. [Paragraph 4.5.5.1] 
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m. opines that the 1980 and 1990 Funding Agreements basically result in no 

substantive legal effects either on the law of marine insurance or the 

insurance parties concerned. [Paragraph 4.5.6.1] 

n. opines that the salvor's unprejudiced remedies claim under Article 5.2 of 

the 1989 Salvage Convention is not covered by property insurance, but 

ship's proportion may be covered by the shipowner's P&l Club. [Paragraph 

4.6.1] 

o. affirms that the sister ships provision (Article 12.3 of the 1989 Salvage 

Convention) will not result in any effects to the circumstance the owner of 

the salvor is the same as the owner of other property (other than the owner 

of the salved vessel) [Paragraph 4.4.1.1] 

Conclusion 

The law of marine insurance and the law of salvage and general average under 

maritime exist independently of each other. The 1989 Salvage Convention 

introduces a great deal of new schemes in the traditional law of salvage. The 

new schemes themselves, irrespective of containing considerable disputes and 

unsettled questions, basically do not result in significant impacts on the ninety 

years old Marine Insurance Act 1906. However, the circumstances became 

more uncertainty, difficulty and inequity while the salvage (remuneration) was 

introduced in the Rule C1 of Rules of Practice of A.A.A. and further accepted in 

the York-Antwerp Rules 1974, 1990 as amended and 1994, which the latter 

Rules is always incorporated in the practical policies and the contact of 

affreightment. In other words, most impacts of the 1989 Salvage Convention on 

the marine insurance do not come from the 1989 Salvage Convention itself but 

though the York-Antwerp Rules. 

The disputes and problems existed or concealed in the 1989 Salvage 

Convention have to be examined again in deciding whether a general average is 

allowable. In order to sort out the uncertainty, the works of a salvage tribunal are 

not only to assess the salvage reward and special compensation, but also have 

to clarify some argued and unsettled points before he made the award. For 

example, the tribunal shall not only decide the fair rate and out of pocket for 

assessing salvor's expenses for purpose of the 1989 Salvage Convention Article 

14, but also have to exclude any part of the salvor's expenses incurred directly 

for preventing damage to the environment which contain no relation with the 
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salvage operations as defined. More heavier and difficult works are also 

imposed on the average adjuster. For example, in order to calculate hull 

underwriters' liability for general average, it will be necessary to recalculate the 

adjustment so as to exclude items which fall within clause 10.5.2 of the ITC 95/ 

However, the most important problem is the equity principle, which forms as 

fundamental core of the general average system, was spoiled again and again 

by introducing salvage of any kinds into the general average. 

The research provides lots of suggestions for various issues and problems 

disclosed, in which the following three suggestions are strongly recommended; 

1. for avoiding the possible disputes arising between the insurance 

parties, the assured is suggested to inform his insurers (underwriters 

and or P&l Club) of any salvage accident and also keep in regular and 

closely contract and consult with his insurer in every stages of salvage 

(as well as general average matter). 

2. though the York-Antwerp Rules 1994 is recommended to adopt 

continually by the shipping parties, but this paper strongly suggests 

that Rule VI is better to be excluded from the adoption of the 1994 

York-Antwerp Rules. 

3. an overall revision to the Lloyd's Open Form 1995 is suggested in 

order to give more clarification, specially the conduct of the arbitration 

and appeal, and to reduce any potential arguments resulting from the 

1989 Salvage Convention. 

^ C. J. Barstow, ITC Hulls 1/11/95 Comparison with ITC Hulls 1.10/83 and analysis of changes, p. 

23. 
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A p p e n d i x 1 showing the amendments of General Average Clause introduced to the I.T.C.- Hulls Clauses 

1904 1 0 . 4 . 1 9 0 8 6 1.1925 11.1936 1.10. 1952 22.7. 1959 1.10. 1983 111.1995 
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ominin* the f h a wxinl of Rok I 

rNo"^), Unden%Tt*en d o l l pa^ Im 

accordancc with such provisions. 

Geoeml Mcragc and to 

be adjusted aecoidii^ to the law 

and practice obtaining at the 

place where the adieaure cod:, 

miifihcconuaaofrnflrdghuneni 

contained no special tcnns upon 

the wbica; or if the coatfact of 

afWghimen: #g 
mcemdimg lo YoHiAalwe:p 

R u k t Of in (be ea«e of Wood 
carRocs, York-Antwerp Rules 

omitting the first word of Rule I 

("No"), but in all matters not 

specifically referred to in York-

Antwerp Rules 1 to XVII. 

inclusive, the adjustment shall be 

bi mccordance with the k w mad 

practice obtaining at the place 

where the adv enture ends and as 

if the contract of affreiftlitnient 

contained no special tcnns upon 

the subject. 

Genenl axeragc and u h agc to 

be a(@imed acc(*ding to the kiw 

m d practice obtaining at the 

place where the adventure ends, 

ai if ibe comoaa of mffreigbmeni 
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Ihe subjcct; bu t_ \vh^rc the 

contract of affrcighluienl so 

pro>idcs the udjustincnl shall be 

according lo YoAAnMren* 

Rules 1890 (omitting in Ihe case 

of wgod cargoes the firrt word. 

"No", of Rule I) or York-

Antwerp Rules 1924. 

General a\ emge and a h age to 

be adjusted according lo the law 

and prjclice obtaining at Ihe 

place where the adxennme ends, 

as if the contract of alTrcighlmcnl 

contained no special terms upon 

the subject; but where the 

contract of affreightment so 

provides the adjustment sliall be 

according to York-Antwerp 

Role: 1890 (omiMiog io Ihe e w e 

of wood cargoes the first word. 

"No", of Rule I) or York-

Antwerp Rules 1924. 

When the Vessel sails in 

ballast, not under charter, tlie 

isions of the York-Antwerp 

Rules. 1924 (excluding Rules 

XXI and XXII) shall be 

applicable, and the vovagc for 

this purpose shall be deemed to 

conlinuc from the port or place of 

departure until the arrival of the 

Vessel at the first port or place 

tliereafter otlier than a port or 

place of refuge or a port or place 

of can A* bmkedmm ouly. If M 

any such intermediate pott or 

place there is an abandomnent of 

the adventure originally 

contemplated tlie voyage shall 

thereupon be deemed to be 

Knohmied 

General axeragc mod a h u g e to 

be af^uaed according lo the law 

m d pracUce obiaiiUng ai the 

place where the ad\ enlurc ends, 

as if the contract of alTrcighlnicnt 

cooialmrd mo q x d a l lermm upoo 

the subject; but where the 

contract of affreightment so 

pro> ides Ihc adjustnicnt sJiali be 

according to York-Antwerp 

Rules 1890 (omitting in Ihe case 

of wood cargoes the first word. 

"No", of Rule I) or York-

Antwerp Rules 1924. 

When the Vessel sails in 

ballast, not under charter, the 

provisions of the York-Antwerp 

Rules. 1950 (excluding Rules XX 

and XXI) shall be applicable, and 

the voyage for tliis purpose shall 

be deemed to continue from the 

port or place of dcpanurc until 

the arrival of the Vessel at tite 

first port or place thereafter other 

than a port or place of refuge or a 

port or place of call for 

liimdnhng omiy. If « m y mck 

intermediate port or place there 

is an abandonment of the 

adventure originally 

contemplated the \oyage shall 

tliereiqwn be deemed to be 

terminated. 

K General a\emgc and n h ^ g e 

to be adjusted according to the 

la* and pracuce oNaining ml the 

place where the ad\ enturc ends, 

as if the contract of anreighiment 

camWncd no q x d a l lemu «poi: 

ibe mb)ecL bul *herc the 

contract of arfrciglitincnl so 

provides Ihc adjustnicnf shall be 

accortSmg M York-Amwen* 

When the Vessel sails in 

ballast, not under charter, the 

provisions of the York-Antwerp 

Rmlet I930(c%diNHagRxde:XX 

and XXI) shall be applicable, and 

die voyage for this purpose sluill 

be deemed to continue from the 

port or place of departure until 

the arrival of the Vessel at the 

first port or place tliereafter otiier 

than a port or place of refuge or a 

pom Of p h c c of c ^ (or 

bunkering only. If at any such 

intermediate port or place there 

is an abandonment of the 

adventure otiginally 

contemplated ihe voyage shall 

tiiercupon be deemed to be 

terminated. 

I : ( l o i o u l A* c i jgc and Sal* 

II I TWs inswance c m c n the Veael sproportion of 

o h a g t n h a g e charges and/or general a\erage. 

rcduced in rcspcci of am undcr-nisuraiicc. but m case 

of general a\ erame Kcnfice of ihe Vesde the Aourcd 

mav reco\cr in rcspect of the whole loss without first 

cnforcmg tlicir nght of coninbuiion from other 

11 2 Adjuslnicilt to be according lo the law and 

practice obtaining at the place where the adventure 

ends, as if the contract of affreight contained no 

special tenus upon the subject; but where the contract 

of affrighlment so provides the adjustment shall be 

according lo the Y«Nk-AMw<n* R n k t 

11,3 When tlie Vessel sails in ballast, not under 

charter, the provisions of Die York-Antwerp Rules. 

1974 (ewhidlmg R u k : XX mud XXI) du l l be 

applicable, and the voyage for tltis purpose sliall be 

deemed lo continue from the port or place of 

departure until the arrival of the Vessel at Ihc first port 

or place ihereafter other than a port or place of refuge 

or a port or place of call for bunkering only. If at any 

such intermediate port or place there is an 

abandonment of tlie adventure oiiginally 

contemplated the voyage shall thereupon be deemed 

wbewnmbmkd 

11-4 No claim under this Clause I I sliall in any 

case be allowed where the loss was not incurred to 

avoid or in conncclion with the avoidance of a peril 

insured against. 

1" GcneijIAieiageaudSjliapc 

10 1 Thia iMurance c m c n ihe Vessel i propoflxNt of 

a l \ age . a h a g e charge* and/or general« erage. reduced 

in rexpeci of any under-inwrance. bwi in case of genera! 

a\ enge lacrince of ihe Venle ihe Asmred may recox er 

in m p c a of ihe whole low withoul Ani enforcing their 

right of contribulion from other panics. 

10,2 Adjustment lo be according to the law and 

practice obtaining at the place where the ad\ enlurc cuds, 

as if the contract of affreight contained no special terms 

upon the subject; but where the contract of aflhghtntcnt 

so provides the adjiisimeni sluill be according to the 

York-AmwerpRolem. 

10 3 When the Vessel sails in ballast, not under 

chaner, Ae pro^idOM of ihe York-Amwero Rufem. 1994 

(cxchiBng Role* XXdl XX and 3 0 0 ) daH be 

applicable, and the voyage for this purpose shall be 

deemed to continue from tiie port or place of departure 

until the arrival of the Vessel at the first port or place 

thereafter other than a port or place of refuge or a port or 

place of call for bunkering only. If at any such 

intermediate port or place there is an abandonment of the 

adventure originally contemplated the voyage shall 

thereupon be deemed to be terminated 

10 4 No c W * *nder Clmme 11 AaU k axK c a x 

be allow ed w here the loss was not incurred to avoid or in 

conncclion with the avoidance of a peril insured against 

10.5 No claim under this Clause 10 sliall in anv case 

be allowed for or in respect of 

10.3 I special compensation payable to a salvor 

under Article 14 of the International Convention on 

Salvage, 1989 or under anv other provision in any 

statute, rule, law or contract which is similar in 

Rtaamcc. 
10.5.2 expenses or liabilities incurred in respect 

of damage lo the envirorunenL or the threat of such 

pollutant substances from the Vessel, or the threat of 

such escape or release, 

10 6 Clause 10.3 shall not however exclude a 

wWchdK Amged AmnparlomahvmlbforbirMoeaof 
salvage remuncrBtion in which the ^ i j l and efforts of the 
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ciivironmait as is referred lo m Article 13 paragraph 1(b) 

of the ImienaUoamI Cdm^mdoo om Sahage. 19*9 hm e 

been taken into account. _ 



Appendix 2 Showing the amendments of the Suing and Labouring Clause introduced to the I.T.C. Hulls Clauses 

1888 1.11. 1918 1.10. 1952 22.7. 1959 1.10.1983 111 .1995 
SliGmm 

misfonunes ii shall be lawful to ihe 

assured, (heir faciors, senarns and 

assigns, lo sue, labour, and uivel 

for, in and about ihe defence, 

safeguards, and recovery of ihe 

said goods and merchandises, and 

ship, & c , or any pan UiereoC 

without prejudice to this insurance; 

lo I he chaigcs whciaif wc. I he 

mwuiera, will contribute each one 

according to the rate and quantity 

of his sum herein awured 

in case of any loss or 

misfortunes it shall be lawful to the 

assured, their factors, servants and 

assigns, to sue, labour, and travel 

for, in and about the defence, 

safiequards, and recovery of the 

said goods and merchandises, and 

ship, & c.. or any part thereof, 

without prejudice to this insurance; 

to the chargcs whereof \vc. I he 

assuxers, will contribute each one 

according to the rate and quantity 

of bis sum herein assured. 

In the event o f expenditure for 

Salvage, Salvage charges, or under 

the Sue and Labour Clause, this 

Policy shall only be liable for its 

share of such proportion o f the 

amount chargeable to the propeny 

hereby insured as the insured 

value, less k»s and/or damage, if 

any. for which the insurer is liable 

bears to the value of the salved 

property. 

Provided that where there are no 

proceeds or there are expenses in 

excess of the expenses, as the case 

may be, ^ a l l be apportioned upon 

the basis of the sound value o f the 

property at the dme of the accident 

and this policy without any 

deduction for loss and/or damage 

shall bear its p o rata share of such 

expenses or excess of expenses 

accordingly. 

S G foinr 

m MM ^ My w 

misfortunes it shall be lawful to the 

assured, their factors, servants and 

assigns, to sue, labour, and travel 

for, in and about the defence, 

safequards, and recovery of the 

said goods and merchandises, and 

ship. & c , or any part thereof, 

without prejudice to this insurance; 

to the chargcs whereof we. the 

assurers, will contribute each one 

according to the rale and qtxantity 

of bis sum herein assured. 

In the event of expenditure W n g 

incurred pursuant to ^ Sue and 

Labour Clause, this Policy shall 

only be liable for its share of such 

proportion of the amount 

chargeable to the property hereby 

insured as the insured value, leas 

loss and/or damage, if any, for 

which the insurer is liable bear* lo 

the vahie o f the salved property. 

Provided that where there are no 

proceeds or there are expenses in 

excess o f the expenses, as the case 

may be, shall be apportioned upon 

the basis the sound value of the 

property at the time of the accident 

and this policy without any 

deduction for loss and/or damage 

shall bear its pro rata share of such 

expenses or excess of expenses 

accordingly. 

S ( ! ronn 

in case of any loss or misfbnunes it shall be lawful 

to the assured, their factors, servants and assigns, to 

sue. labour, and travel for. in and about the defence, 

safeguards, and recovery of the said goods and 

merchandises, and ship, & c., or any part thereof, 

without prqudice to this insurance; to the charges 

whereof we, the assurers, will contribute each (me 

according to the rate arxl quantity of his sum herein 

assured 

9. (a) In the event of expenses being incurred 

pursuant to the Suing and L^xwring Clause, the 

liability under this Policy s l ^ not exceed the 

proponion of such expenses that amount insured 

hereunder bears to the value of the Vessel as stated 

herein, or to the sound valtw of the Vessel at the time 

of the occurrence Riving rise to the expenditure if the 

sound value exceeds that value. Where Underwriters 

have admitted a claim for total loss and propeny 

insured by the Policy « saved, the fbreRoing 

provisions shall not apply unless the expenses of suing 

andjabguring excecd the vahw of such property saved 

and jh« i sWI apply only to die amount of the 

expenses which is in excess o f such value. 

(b^ Where a claim for total loss of the Vessel is 

admitted tmder this Policy and expenses have been 

reasonably inctmed in salving or attempting to salve 

the Vessel and other property and there are no 

proceeds, or the expenses exceed the proceeds, then 

this Policy shall bear its pro rata share of such 

proportion of A e expenses, or of the expenses in 

excess of the proceeds, as the case may be. as may 

reasonably be regards as having been incurred in 

respect of the Vessel; but if the Vessel be insured for 

less than its sound v a l w at the time o f the occurrence 

giving rise to the expenditure, the amount recoverable 

under this clause shall be reduced in proportion to the 

under-insurance 

13 Duly of Assured (Sue and labour) 

13.1 In case of any loss or misfortune it is the duty of the 

Assured and their servants and agents to take such m M ^ a 

as may be reasom^le for the ^ r p o s e of avertii^ or 

minimising a low ^ i c l ^ would be recovgable tmder tjm 

13 2 Subject to the provisions below arxl to Clatfse 12 the 

Underwriters will contribute to charges properly and 

reasonably incurred by the Amsured their servants or agents 

for such measures. General average, salvage charges 

(except as provided (or in Clause 13 5) and collision 

defiwice or attack costs are not recoverable under this Clause 

13. 

13.3 Measures taken by the Assured or theJUrKkrwritgs 

with the object of saving, protecting or recovering the 

Subject-matter instutd shall not be considered as a waiver 

or acceptance of abandonment or otherwise prejudice the 

right o f eidier party. 

13 4 When expenses are incurred pursuant to this Clause 

13, the liability under this insurance shall not exceed the 

proportion of such expenses that amount insured hereunder 

bear* to the vahie of the Vessel as stated herein, or to the 

sound value of the Vessel at the time of the occurrence 

giving rise to the expenditure if the sound value exceeds 

that value. Where Underwriters have admitted a claim fiM̂  

total loss and property insured by the insurance is saved, the 

foregoing provisions shall not apply unless the expenses of 

suing and labouring exceed the vmlue of sudi property saved 

and then shall apply only to the amount of the expenses 

which is in excess of such vmhie. 

13.S When a claim for total k ) s so f thc Vessel is admitted 

tmder this insurance and expenses have been reasonably 

incurred in saving or attempting to save the Vessel and 

other property and there are no proceeds, or the expenses 

exceed the proceeds, then this instmnce shall bear its pro 

rata share of sudi proportion of the expenses, or of the 

expenses in excess of the proceeds, w the case may be, as 

may reasonably be regards as having been inctmed in 

respect of the Vessel; but if the Vessel be insured for less 

than its sound valtw at the time of the occurrence giving rise 

to the expenditure, the amount recoverable under this clause 

shall be redtKed in proportion to the tmder-insurance. 

13.6 The sum recoverable under this Clause 13 shall be in 

addition to the loss otherwise under this insurance but shall 

II Duty ofAssured (Sue and Labour) 

I I I In case of any loss or misfortune it is the duty if the 

Assured and their servants and agents to ta take such 

measures as may be reasonable for the purpose of avening 

or minimising a loss which would be recoverable tmder this 

inRirance. 

112 Subject to the provisions below and to Clause 12 the 

Underwriters will contribute to charges properly and 

reasonably incurred by the Assured their servania or agents 

for such measures General average, salvage charges 

(except as provided for in Clmise l_l 5), special 

compensation and expenses as referred to in Clause 10 5 

and collision defence or attack costs are not recoverable 

uixler this (Zlause 11 

11.3 Measures taken by the Assured or the Underwriters 

with the object of saving, protecting or recovering the 

StAject'matter insured shall not be considered as a waiver 

or acceptance of abandonment or otherwise prejmlice the 

right of either party. 

114 When expenses are incurred pursuant to this Clause 

11, the l i ^ l i t y under this insurance shall not exceed the 

proportion of such expenses that amount insured hereunder 

bears to the value of the Vessel as stated herein, or to the 

sound value of the Vessel at the time of the occurrence 

giving rise to the expenditure if the sound value exceeds 

that value. Where Underwriters have admitted a claim for 

total loss and property insured by the insurance is saved, the 

foregoing provisions shall not apply tmless the expenses of 

suing and labouring exceed the valtK of such property saved 

and then shall apply only to the amount of the expenses 

which is in excess of such value 

115 When a claim for total loss of the Vessel is admitted 

tinder this insurance and expenses have been reasonably 

inctnred in wviitg or attempting to save the Vessel and 

other property and there are no proceeds, or the expenses 

exceed the proceeds, then this insurance shall bear its pro 

rata share of such proportion of the expenses, or of the 

expenses in excess of the proceeds, as the case may be. as 

may reasonably be regards as having been incurred in 

respect of the Vessel, exchxiing all special compensation 

and expenses referred to in Clatwe 10.5; but if the Vessel be 

instned for less than its sound value at the time of the 

occurrence giving rise to the expenditure, the amount 

recoverable under this clause shall be reduced in proportion 

to the under insurance 

in no circumstances exceed the amount insured under this 

11 .6 The sum recoverable under this Clause I J shall be in 

addition to the loss otherwise tmder this insurance but shall 
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And k i : TiKiho afrccd Ika 
U Ike hficb* J skil l 
lomc mill i.)lli\ioii Miih .iii\ 

Jiip oi >c*Ncl. .iiiil iho 
a&Mwcd klull in Lui*w|ucn«;i: 
Uicrcof bccomc l u b k lo pa) . 
and d u l l pay b\ may of 
damage: lo an\ oibcr pcnom 
Of pcnoms any sum or w m * 
no* exceeding in rcipeci of 
any one sucli collision tlic 
\ a lue of Ihc dup hereby 
insured, this Coinpan> * ill 

pay ihe auured mch 
p m p w k m of Arce-founhs of 
RKh m m or mm* w piud a* 
i u mbtcripiioa bcrcio b e a n lo 
die \ 3 l u e o f the (hip hcrcb) 
Muured. mnd in cm&e in w t i c h 
d:e liability o f die diip ha: 
been coo icacd * i d i ihe 
cooKol in * riling of ibi* 
C o n y a m . d * Companx will 
mho pa) a like p o p o n i o o of 
i l ircc-founhs o f die cosis 

*Wch dK mwwred d u l l 
lliercby incur or be compel led 

And ii i$ finlhcr agreed d u i if 
I lie ship lii-ioln iiisiiicil shall 

And il i i funhcr agreed Uiai if 

Itic sliip licid'v insiiicii nIi.iII 

Pnnldcd a k a y : d a i ihl« 
Clause d u l l in no caie exiend 
lo an) w m which Uw awwred 
may become liable lo pay. or 
shall pay for remo\ al o f 
obimicUoM under Raimon 
p o * e « . for inpwy M 
ha i txwnm w h a n e w n pier*, 
wage*, and mimUbr n m a u r c t . 
conscquciil on such collision, 

or in rcspcct of die cargo or 

engagements of the insured 

\ csscl. or for loss of l ife or 

personal in jur ) . 

lllllCl skip 111 \L-
jkwned khjil In wnKquewce 
Uwreof bccome liaWc lo pa) , 
and shall pa) b) * ^ ) of 
damage* lo an) other perwn 
or person: any sum or sums 
nol exceeding in respea of 
am) one soch coUi&ioa die 
value of ilic ship hereby 
insured, Ihis Company will 

pa) the MHKtd such 
pmponlon of ihree-fbunhs of 
such sum Of sums so paid as 
iis subscription hereto b e a n lo 
the value of die ship hereby 

insured, and in ease in which 

the liability of the ship has 

been coniesied wilh ihe 
conscnt in wriiing of Ihis 

Company, die Compan) will 
also pay a like proportion o f 
i l i ree-founhs of the costs 

which the assured shall 

thereby incur or be compelled 

lo pay . box n t e o bolh \ ^ » e U 
arc 10 Wamc. Uxn imlcn (he 
laibUtiy o f ihc owner* o f ooc 
or bolh of such vcmsek 
beconKS Hmiicd b) b * . 
claims under ihii danse shmll 
be settled on the principle of 

cmss-Uabilidcs as if ihe 
owTicri of each vcKcl had 
been compel led to pay to the 

owners o f the other of such 

vessels such one-half o r other 

proportion of the l a t t e r ' : 

damages as may have been 

properly al lowed in 

mscenaming ihc babmcc or 
sum payable by o r to the 

Assured in consequence of 

such collision.. 

Pnmided ah*a)S ihai i h b 
Clause shall in no case o a e n d 
to any sum which the assured 

may become liable lo pay, or 

shall pay for removal of 

obsuwcuoNS under suiuMN} 
powers. (or i i y « } M 
ha ibou ism w h a n e s m piers, 

gages , and similaf sinicinrcs, 
consequent on such collision, 

or in respect of the cargo or 

engagements of the insured 

vessel, or for loss of l ife or 

penonal i n ju r ) . 

iiliici Uup i>i .iiiil I lie 
awmcd tliall in consequence 
diercof bccomc liable lo pay. 
and shall pay b) w^ of 
damages lo am olhcr person 
Of persons a iu sum or sums 

noi exceeding in rcspeci of 
any mic such collision ihc 
%3lue of Ihe dWp herein 
bsured, i h u Company will 
pay the assured such 

proportion of Ihrcc-founhs of 

such sum Of sums so paid as 
iis sub&cripii«i herew bems lo 
die %3luc of die ship hcrcb) 
insured, and in case in which 

the liability of the ship has 
been contested or proceedings 

have been taken to limit 

Kabiht) wiih ihe consenX in 
wTldng of du* Company . Ihe 
Compan) will also pay a like 
proportion of Uiree-founiis of 

the costs which the assured 

shall thereby incur or be 
compelled lo pa) , bul w t c o 
both vessels arc to blame, then 

unless the liability of ihe 
owTKfs o f one or boih of such 
vcMCb beowncs Kmhcd by 
b * , claims under ihis clause 
shall be settled on the 

phnciple of Boss-l iabil i t ies as 

if the owners of each vessel 

had been compeDcd lo pay lo 
die owners of iheoihcf o f such 
vessels such one-ltalf or oUier 

proportion of the tat ter 's 

damages as may have been 

properly allowed in 

ascertaining the balance or 

sum payable by or to die 

Assured in consequence of 

such colHskwi, 

Provided always thai this 

Clause shall in no case extend 

10 any sum w Inch the assured 

may become liable to pay. or 

shall pay for removal of 

obstructions under statutory 

powen . ( w iiywy lo 
haiboursm w harvesm piers, 

stages, and similar stmcturcs. 

consequemi on such ooUlsioo. 
or in R s p c a o f ihe cmigo or 
engagements of die insured 

vessel, or for loss of life or 

personal injur)-. 

And it is f u n h c r agreed that if 

llic ship herein iiiMitctl shiill 

ciniic iiilu Ciilhsioii wiih .tii\ 

uihci ship ui \cssc l . .mil llie 

a&sumed shall in consequcmce 
thereof become liable to pay. 

and shall pa) by w ay of 
damages lo an) olher perion 
or persons an\ sum or sums in 

respect of such collision the 

undersigned will pay die 
assured such proportion of 

three-fourths of such sum or 

sums so paid as bs 
subschpdoo b e m o b e a n lo 
the \ a l u e of ihc ship hereb) 
insured. pro\Tded always lhai 
their liabilitity in rcspcct of 

amy one s#ch coHmon shall 
not exceed their proportionate 

part of tlu-ce-forths of the 

value of Ihc ship hereby 

insured, and in case in which 

the liability of the ship has 
been contested or proceedings 

have been taken to limit 

liability widi the consent in 

writing of the Underwriters, 

tliey will also pay a like 

proportion of three-fourtlis of 

the costs which the assured 

shall thereby incur, o r be 

compelled to pay, but when 

both vessels are to blame, then 

unless the liability of the 

ow ners of one or both o f swch 
\ e sse l s becomes limited by 

law, c la ims under this clause 

shall be settled on the 

principle of cross-liabilities as 

if Ihc owners of each vessel 

had been compel led to pay lo 

die owners of (be other of such 

vessels such one-half or other 

proportion of the iat ter 's 

damages as may have been 

properly al lowed In 

ascertaining ihe balance or 

sum payable by o r lo the 

Assured in consequence of 

such collision.. 

Provided a lways dial Ihis 

Clause sliall in no case extend 

lo an) sum w h i d i the assured 

may become liaWe lo pay . or 
sliall pay for removal o f 
obstructions under staiutorv 

powcR. k f hgmy lo 
haiboursm wharvesm piers, 

stages, and similar structures, 

consequent on such collision, 

o r in respect of the cargo or 

engagements of die insured 

vessel, or for loss of l ife or 

personal injury. 

Il is furdicr agreed ihal if ihe 
\cs»cl licieb* niMued Vull 
Loiiic liUo (.i'llisioii Willi am 
oihcr \ewcl. unj ihc jwuicd 
shall in couscquence ihereof 
become liable to pay. and 
shall pay by w3) of damages 
10 amy other pcTNXi of persons 
an) sum or sums in respcci of 
such collision ihe 
Underwriters will pay ihe 

assured such proportion of 

three-fourths of such sum or 

sooM SO paid as ks 
subscription hereto bears lo 

Ihe \ a k e o f ihe Vessel hereb) 
insured, provided alwa>s that 

ihcir liabilily in respeci of any 
one such collisioa shall iwM 
exceed iheir propofliooaie pan 
of duec- fonhs of ihe valne o f 
die VesKl hereby insured, and 
in case in which die liabilily 
o f Ihe Vessel has been 
coniestcd or proceedings have 

been taken lo limit liability 

W illi the consent in w riting of 

the undersigned, they will also 

pay a like proportion of tlirce-

Awnhs o f d * cosis w t l c h ihe 
aoured shall ihereb) hicur. or 
be compelled lo pay, b a w t c n 
bolh vessels are to blame, then 

unless the liability o f the 

ow ners of one o r both o f such 

vessels becomes limited by 

law, claims under this c lause 

shall be settled on the 

principle of cross-liabilities as 

If the owners of each vessel 

had been compel led to pay to 

Ihc ow ners of the oUier of such 

vessels such one-half or other 

proportion of the lal ter 's 

damages as may have been 

property al lowed in 

ascertaining the balance or 
sum payable by or lo the 

Anured in conscqucnce of 
such co l l i s ion . 

Provided alwa>s t lu t this 

Clamse shall In no case exlend 
to any sum which the assured 

may become l iable to pay, or 

shall pay for removal of 

obstruct ions under statutory 

power*, (or b y w } lo h a A o u n , 
w h a n e s , piers, stages, and 

similar s tnictures or to goods 

o r proper) on land, 

consequent on such collision, 

o r in respcc* of tiic cargo o r 

engagements of die insured 

vessel, or for loss of life o r 

personal in ju r ) . 

h is further agreed ihai if ihe Vessel 
licidn insiiu'il sii.ill come into 
\»il!i ,iii\ ullie: \ cnscI .uuI the Assiiieil 
slwll III couNTipKnce i W e u l becunic 
liable to p.i\ and shall pa) by wa> o f 
damages lo any odier person or persons 
any sum or sums in respeci o f soch 
collision (or 

(i) loss of or damage to any other 

vessel or property on an) other \ essel, 

(ii) d d a ) 10 or loss o f use of any 
such other vessel or property thereon, or 

(iU) general axemge oC sah^ge of, 
or salvage nodcr comnaci of . am) such 
olher \ cMel or propeny ihereom. 

the UiidervxTiters will pay the Assured 

such proportion of tliree-fourths of such 

sum or sums so paid M Us respeciix^ 
subscdpUoa hereto bears lo the of 
the Vessel hereby insured. pro\ ided 

always dial iheir liabilily in rcspeci of 
any one soch collision shall noi exceed 
Iheir proport ionate part of t luee-forths 

of Ihe value of the Vessel hereby 

insured, and in case in which, w itii the 

consent in writing of the UndcrwTiiers. 

(he liabllWy of the V e s s d has been 
contested or proceedings have been 

taken to limit liability, they will also 

pay a like proportion of diree-fourths of 

the costs w hich the assured shall thereby 

incur or be compel led to pay, but w hen 

both vessels arc to blame, then unless 

the liability o f die Owners of one or 

both of such vessels becomes limited by 

law, claims under this clause shall be 

sealed on ihe p n m d p k o f e m u -
liabilities as if the owners of each vessel 

had been compel led to pay lo the 

owners of the other of such vessels shcu 

one-ltalf or o ther proportion of the 

lal ler 's damages as may liave been 

properly al lowed in ascertaining the 

balance or sum payable by o r to the 

Assured in consequence of such 

collision.. 

Provided a lways Qiat Ihis Clause shall in 

no case extend lo amy sum wWch die 
assured may become liable lo pay. or 
shaH pay for or In reqiecl of: 
(a) removal o r disposal, under slatuiorv 

powers or otherwise, of obsiniciions, 

wrecks, cargoes or any other thing 

whatsoever, 

(b) any real or personal property or 

thing w liatsom er except other vessels or 

property on other vessels, 

(c) the cargo o r other property on or the 

engagements of die insured Vessel, 

(d) loss or life, personal injur) or illness. 

It « funher agreed ihai If the Vessel 
lieid>\ insured shiill comic iiilo collision 
Willi nin t'lliei vessel aiul Ihe AsMiieii 
»hjll in coMxquemce dtcicul bemnic 
liable to pa), and shall pay b> wa\ of 
damages lo any other person or person: 
any sum or sums in respeci of such 
collision (or 

(I) loss of w damage lo an) other 
v e n e l or propeny om any oiher vessel, 

(ii) delay to or loss of use of any 
such other vessel or pmpert) diereon. or 

(Hi) geneml avtmge of, s a h ^ y of. 
or Siilvage under contract of, any such 

other vessel or property thereon. 

the Undenvriiers will pay the Assured 

such proportion of three-fourths of such 

sum or sums so paid as its respective 
subscription hereto bears to the value of 
the Vessel hereby insured, provided 

a lways tliat their liabilitity in respect o f 
any one such collision shall not exceed 

Iheir proportionate part o f tliree-forths 

of the value of the Vessel hereby 

insured, and in case in wlilch, with the 

conscnt in writing of the Underwriters, 

the liability of the Vessel has been 

contested or pn>cccdings have been 

laken to limit liabilily, they will also 

pay a like proportion of three-fourths of 

the costs w hich the assured shall thereby 

inau- o r be compelled to pay. bul when 

bolh vessels are to blame, then unless 

die liability of die Owners of one o r 

both of such vessels becomes limited by 

law, c la ims under this clause shall be 

settled on the principle of cross-

liabilities as if the owners of each vessel 

had been compel led to pay lo the 

owners of die other of such vessels such 

one-half or o ther proportion of the 

lat ter 's damages as may liavc been 

property allowed in ascertaining the 

ba lance o r sum payable by or to the 

Assured in consequence of such 

collision. 

Provided always that this Clause shall in 
no case extend to any sunt which the 
assured may become liable to pay. or 
sliall pay for or in rcspcct of; 

(a) removal or disposal, under statutorv 
powers or otherwise, of obstmclions, 
wrecks, cargoes or amy other ddng 
whatsoever. 

(b) any real or persoiuil property or 
thing wliatsoev er except other \ essels or 
property on other vessels, 

(c) pollution or contamination of any 
real or prosonal propeny o r diing 
whatsoever (except other vessels with 
whcih die insured Vessel is in collision 
or p r t^e r ty on such Other vessels) 

(d) Ihe cargo or other property on or ihe 
engagements of Ihc insurW Vessel, 

(e) loss o r life, personal Injur)- or illness. 

8. 3/4Ths Collision Liabilii) 

K 1 lite UiHlcn\iilets aj;iec li> iiulcniiiiu ilie Assiiictl l«ii 
lliice-loiiillis III iitn Mill: oi siiiiis ji.ml Ihe AnmhciI in 
an) u l l w p e i w n w iM&ons b) icawxi llie AwuweU 

becoming k g a l h liable b) wav of danugcs fof 
8.1 .1 loss o f or damage lo any other vessel or property 
on amy other \ essel 

2 delay to or l o * of use o f w y snch other \ c a e l or 
properly thereon 

8.1.3 geneml av erage oC salvage of . or o l v ^ under 
contract of. any such other vessel or propert) thereon, 

wtere snch p a y w n l by die Assmed is b cnnseqiiemce 
of the Vessel hereby insured coming into collision with 

amy other xtsscL 

K 2 The indemnity provided by this Clause 8 shall be in 

addition to the indemnity provided by the other terms and 

conditions of this insurance and shall be subject to the 

IbOowIng provisions 

K 2 1 Where the insured Vessel is in collision wiih 

another vessel and both vessels are to b lame then, unless 

the liabilily of one or both vessels becomes limited by law , 

Ihe indemnity under ihis Clause X shall be calculated on 

die principle of cross-liabilities as if ihe respective Owners 

had been compel led to pay lo each other such proportion 

of each other'* damages a s may have been property 

al lowed in ascertaining the balance or sum payable by or 

to the Assured in consequence of the collision. 

8.2.2 In no case shall the Underwriters ' total liability 

under Clauses 8.1 and 8.2 exceed their proport ionate part 

of tlu-ee-fourths of the insured value of the Vessel hereb) 

insured in respcci of any one collision 

S J The Umdenni ten wiH also pay doteWonhs of die 
legal costs incurred by the Assured or which the Assured 
may be compel led to pay in contest ing liability or taking 
proceedings to limit liabilily, with the pr ior written 
concent of the Undenvri ters . 

Exdmsioos 
8.4 Provided always thai this Clause 8 shall in no case 
extend to any sum which the Assured sliall pay for or on 
respect o f 

9.4.1 removal or iBsposal o f obstructions, wrecks, 
cargoes or amy i^ icr dung whatsoev er 
8.4.2 any real or personal property or tiling whatsoever 
except other vessels or property on other vessels 

8.4-3 the cargo o r other property on. or ihe engagements 
of, the insured Vessel 

8.4 4 loss of life, personal injury o r illness 

8.4.5 pollution or contamination of any real or personal 

propemy or d i b g w t a t s o c w (except other v t r n d s with 
which (he insured Vessel is in collision or property on 
such vessels). 

8 3/4Tbs Col l iaon LiabUil) 

X 1 I lie !tm(en\i:tei\ .ij;icc lo indeiimiix llie AsMiiedTî , 
lliiee tmiiilis of .iii\ Mini oi Minis p.ml In llic Assuiciyv 
am other peisoii oi peisoiis b\ leaMtii ol llie Assiitcq 
becaming legal!) Ii;*le b) wav of damage: lor 
8.1 I k » s of or damage to anv odier \ essel or p o p * * ^ 
o n a n v o d i e r v e s s c i 

8.1.2 deia) lo or loss of use of an\ mch other v e s s e W 
propcrtv thereon 

8.1.3 genend average of. salvage of. or salvage under 
contraci of. an) such oiher \ cssci or pmpcri) dwreon. 

where such p a ) w n i bv the Awured is in comsequeye. 
o f die V e o e l herebv iiuured coming imo collision wW^ 
an) other v e a d . 

8 2 The indemniiy provided by this Clause 8 shall be in 
addition to the Indemnity prov ided b> the other terms and 

coofBiioms o f this insurance and d u l l be wbject lo the 
(bllowiog piov isions 

8 2 1 W h a e the insmcd Vessel is in coUiwon with 
mother vessel and both vessels are lo blame diciL unlc&s 
the liabilit) of one or both v t u e l s becomes kmiiled by l a * 
Ike indemnhy under dns Clause 8 shall be calculalcd 
the principle o f cross-liabtlitles as if the respecUv^ O w * c n 
had been compelled to pay to each other such proportion 

of each other's damages as may liave been property 

mIkMfcd b mscertalning the bmlamce or sum pav^bk bv or 
W) Ihe Assured In comsequeuce o f the coOisiom. 
8.2.2 In no case shall the Undenvriters ' total liability 

under Claoses 8.1 and 8.2 exceed dwir propottlooaie part 
of three-fourths of the insured value o f the Vessel hereby 

bnurod im rcspeci of may one collision. 

8,3 The Underwriter* will also pay ihree-forths of tlie 
legal costs incurred by the Assured or which the Assured 
may be compelled to pay in coniesling liability or taking 
proceedings lo limit liability, with the prior written 
consent of the Underwriters, 

Exclusions 
8 4 Provided always ihat this Clause * shall b iw case 
extend to any sum which the Assured shall pay for or on 
rcspcct of 

8 4 1 remove or ditpnsal o f obsimctioms. wTccks, 
cargoes or am) other thing whatwev er 
8 .4 .2 any real or personal property or thing whatsoever 
except other v w e b or property om other vessels 

8.4.3 die cargo or other property on. or die engagements 
of. die insured Vessel 

8.4.4 loss of life, personal injur) or illness 

8.4.5 pollution or contamination, or ilueats thereof, of any 
real or personal property or liiing whatsoev er (except other 
vessels with which die insured Vessel is in collision or 
property on such vessels) or damage to the environment, 
o r liireat thereof, save thai this exclusion shall not extend 
to any sum which the Assured shall pay for in reqwct of 
salvage remuneration in which the skill and efTorts of Ihc 
salvors in preventing or minimising damage lo the 
environment as is referred to in Article 13 paragraph 1(b) 
of die International Convention on Salvage, 1989 have 
been taken into account. 
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S G form: 
in ease of any loss or misfortunes it shall be 

lawful lo ihc asswcd, their factors, servants and 
assigns, to sue, labour, and travel for, in and about 
the defence, safeguards, and recovery of the said 
goods and merchandises, and ship, & c., or any part 
thereof̂  without prejudice to this insurance; to the 
charges whereof we, the assurers, will contribute 
each one according lo the rate and quantity of his 
sum herein assured 

Mmilrc ( Lucw" 

WaTTanicJ Irce liom liabiliiy lor loss of or damage 
lo merchandise whilst in the custody or care of any 
carrier or other bailee who may be liable for such 
loss or damage thereto but only lo ihe extent of such 
bailee's liability. 
Warranted free from any clami in respect to 
merchandise shipped under a Bill of Ladii% 
stipulated that the carrier or olher bailee shall have 
the benefit of any insurance on such merchandise, 
but this warranty shall apply only lo claims for 
which the carrier or other bailee is liable under the 
Bill of Lading or contract of carriage. 

S G. form: 
in case of any loss or misfbrtuoes it shall be 

lawful to the assured, their factors, servants and 
assigns, to sue, labour, arxl travel for, in and about 
the defimce, safeguard, and recovery of the said 
goods and merchandises, and ship, & c., or any part 
thereof̂  without prejudice to this insurance; to the 
charges whereof we, the assurers, will contribute 
each one according to the rate and quantity of his 
sum herein assured. 

hMikf I hiusr 
Warranted free from liability for loss of or damage 
to goods whilst in the custo^ or care of any carrier 
or other bailee who may be liable for such loss or 
damage thereto but only to the extent of sudi 
bailee's liability. 
Warranted free 6om any claim in respect to goods 
shipped under a Bill of Lading stipulated that the 
carrier or other bailee shall have the benefit of any 
insurance on such goods, but this warranty shall 
apply only to claims fw which the carrier or other 
bailee is liable under the Bill of Lading or contract 
of carriage. 

Not withstanding the warranties contained in this 
clause it is acreed that in the event of loss of or 
damage to the goods bv a peril or perils insured 
against by this policy for which the carrier or bailee 
denies or fails to meet his liability the Underwriters 
shall advance to the assured as a loan without 
interest a sum equal to the amount they would have 
been liable to pay under this policy but for the 
above warranties the repayment thereof to be 
conditional upon and only to the extent of any 
recovery which the assured may receive from the 
carrier or bailee 
It is further agreed that the assured shall with all 
diligence bring and prosecute urxkr the direction 
and control of the Underwriters such suit or other 
proceedings to enforce the liability of the carrier or 
bailee as the Underwriters agree to pay such 
proportion of the costs and expenses of any such 
suit or proceedings as attach to the amount advanced 
under the policy. 

S.G. form: 
in case of any loss or misfortunes it shall be 

lawful to the assured, their factws, servants and 
assigns, to sue, labour, and travel for, in and about 
the defence, safeguards, and recovery of the said 
goods and merdiandises, and ship, & c., or any part 
thereof̂  without prejudice to this insurance; to the 
charges whereof we, the assures, will contribute 
each one according to the rate and quantity of his 
sum herein assured. 

Hmilcc ('ImiKf 

ID. In case of loss or damage which may result in 
a claim being made hereunder, the Assured 
urxlertake to cause appropriate measures to be taken 
to wevent any remedy against any carrier or other 
bailee becoming barred by reason of rxm 
compliance with terms and conditions governing the 
liability of such carrier or other bailee. Should 
expenses be incurred thereby Underwriters will 
reimburse the Assured for sudi expenditure the loss 
or damage falls within the provisions of̂  this 
insurance. 

S.G. form: 
in case of any loss or misfortunes it shall be 

lawful lo the assired, their (actors, servants and 
assigns, to sue, labour, and travel (or, in and about 
the defence, safeguard, and recoveiy of the said 
goods and merchandises, and ship, & c., or ary part 
thereof̂  without prqudice lo this insurarKe; lo the 
charges wlxreof we, the assurers, will contribute 
each one according to the rate and quantity of his 
sum herein assured. 

Mailcc ('liiust-

9. It is the duty of the Assured and their Agents, 
in all cases, to take such measires as may be 
reasonable for the purpose of averting or minimising 
a loss and lo ensure that all rights against carriers, 
bailees or other third parties are properly preserved 
and exercised. 

Minimising Losses 

16. Duty of Assured Clause 

It is the duty of the Assured and their servants and 
agents in respect of loss recov*able hereunder 
16.2 to take such measures as may be reasonable 
for the purpose of averting or minimising such loss, 
and 
16.2 to ensure that all ri^ts against carriers, 
bailees or other third parties arc properly preserved 
wkl cxcicised 
and the Underwriters will, in additiixi lo any loss 
recoverable hoeunder, reimburse the Assured for 
any charges properly and reasonably incurred in 
pursuance of these duties. 

S.G. Form 

And it is especially declared and agreed that no acts 
of the insurer or insured in recoverir%. saving, or 
preserving the property insured shall be considered 
as a waiver, or acceptance of abandonmenL 

S.G Form 

And it is especially declared and agreed that no acts 
of the insurer or insured in recovering, saving, or 
preserving the property insured shall be consid^ed 
as a waiver, or acceptance of abandonmenL 

S.G Fomi 

And it is especially declared and agreed thai no acts 
of the insurer or insured in recovering, saving or 
preserving the property insured shall be considered 
as a waiver, or acceptance of abandonmenl 

S.G Form 

And it is especially declared and agreed that no acts 
of the insurer or insured in recovering, saving, or 
preserving the property insured shall be considered 
as a waiva ,̂ or acceptance of abandonmenL 

17. Waiver Clause 

Measure taken by the Assured or the Undewriters 
with the object of saving, protecting o" recovering 
the subject-matter insured shall not be considered as 
a waiveror accq)tance ofabarKknmentor otherwise 
prejudice the rights of either party. 



Appendix 5 Showing the Exclusions Clauses in ITC-Hulls 1983 in comparison with the Perils Covered and Exclusions clauses in 

Institute War and Strikes Clauses (IWSC) -Hulls 1983 

Exclusions by ITC-Hul ls-83 Perils Covered by IWSC-83 Exclusions by IWSC-83 
War Exclusion; 
23.1 war civil war revolution rebellion insurrection civil strife arising 
llierefrom any hostile act by or against a belligerent power 
23.2 capture seizure arrest restraint detainment (barratry and piracy 
excepted) and the consequences thereof or any attempt thereat 
23.3 dcrclict mines torpedoes bombs or other derelict weapons of war 

Perils Covered 
1.1 war civil war revolution rebellion insurrection civil strife arising 
therefrom any hostile act by or against a belligerent power 
1.2 capture seizure arrest restraint detainment and the consequences 
thereof or any attempt thereat 
1.3 derelict mines torpedoes bombs or other derelict weapons of war 

Exclusions 

5.1.6 piracy 

Strikes Exclusion: 
24.1 strikes, locked-out workmen, or persons taking part in labour 
disturbances, riots or civil commotions 
24.2 any terrorist or any person acting from a political motive 

14 strikes, locked-out workmen, or persons taking part in labour 
disturbances, riots or civil commotions 
1.5 any terrorist or any person acting from a political motive 

1.6 confiscation or expropriation 

5.1.1 outbreak of war between five powers 
5.1.2 requisition, either for title or use, or pre-emption 
5.1.3 capture seizure arrest restraint detainment confiscation or 
expropriation by or under the order of the government or any public or 
local authority of the country in which the Vessel is owned or registered 
5.1.4 arrest restraint detainment confiscation or expropriation under 
quarantine regulations or by reason of infringement of any customs or 
trading regulation 
5.1.5 the operation of ordinary juridical process, failure to provide 
security or to pay any fine or penalty or any financial cause 

Malicious Acts Exclusion 
25.1 the detonation of an explosive 
25.2 any weapon of war 

Nuclear Exclusion 

any weapon of war employing atomic or nuclear fission and/or fusion or 
other like reaction or radioactive force or matter 

5.2.1 ionising radiations from or contamination by radioactivity from any 
nuclear fuel or from any nuclear waste or from the combustion of nuclear 
fuel 
5.2.2 the radioactive, toxic, explosive or other hazardous or 
contaminating properties of any nuclear installation, reactor or other 
nuclear assembly or nuclear component thereof 
5.2.3 any weapon of war employing atomic or nuclear fission and/or 
fusion or other like reaction or radioactive force or matter 
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Append ix 6 Showing the Exclusion Clauses in Institute Cargo Clauses (ICC) -1982 in comparison with the Risks Covered Clause and Exclusion 

Clauses in Institute War Clauses (Cargo) -IWCC 82 and Institute Strikes Clauses (Cargo) - ISCC 82. 

Exclusions in ICC -82 Cover and Exclusions in IWCC 82 Cover and Exclusions in ISCC 82 
War Exclusion: 
6.1 war civil war revolution rebellion insurrection civil strife arising 
therefrom any hostile act by or against a belligerent power 
6.2 capture seizure arrest restraint detainment (piracy excepted) and the 
consequences thereof or any attempt thereat 
6.3 derelict mines torpedoes bombs or other derelict weapons of war 

Risks Covered 
1.1 war civil war revolution rebellion insurrection civil strife arising 
therefrom any hostile act by or against a belligerent power 
1.2 capture seizure arrest restraint detainment arising from risks covered 
under 1.1 above and the consequences thereof or any attempt thereat 
1.3 derelict mines torpedoes bombs or other derelict weapons of war 

Strikes Exclusion: 
7.1 caused by strikers, locked-out workmen, or persons taking part in 
labour disturbances, riots or civil commotions 
7.2 resulting from strikes, lock-outs, labour disturbances, riot or civil 
commotions 
7.3 caused by any terrorist or any person acting from a political motive 

Risks Covered 

1.1 caused by strikes, lock-outs, labour disturbances, riot or civil 
commotions 

1.2 caused by any terrorist or any person acting from a political motive 

General Exclusions 
4.1 loss damage or expense attributable to willful misconduct of the 
Assured 
4.2 ordinary leakage, ordinary loss in weight or volume, or ordinary wear 
and tear of the subject-matter insured 
4.3 loss damage or expense causes by insufficiency or unsuitability of 
packing or preparation of the subject-matter insured 
4.4 loss damage or expense caused by inherent vice or nature of the 
subject-matter insured 
4.5 loss damage or expense proximately caused by delay, even though the 
delay be caused by a risk insured against (except expenses payable under 
general average Clause) 
4.6 loss damage or expense arising from insolvency or financial default of 
the owners managers charterers or operators of the vessel 

4.7 loss damage or expense arising from the use of any weapon of war 
employing atomic or nuclear fission and/or fusion or other like reaction or 
radioactive force or matter. 

General Exclusions 
3.1 loss damage or expense attributable to willful misconduct of the 
Assured 
3.2 ordinary leakage, ordinary loss in weight or volume, or ordinary wear 
and tear of the subject-matter insured 
3.3 loss damage or expense causes by insufficiency or unsuitability of 
packing or preparation of the subject-matter insured 
3.4 loss damage or expense caused by inherent vice or nature of the 
subject-matter insured 
3.5 loss damage or expense proximately caused by delay, even though the 
delay be caused by a risk insured against (except expenses payable under 
general average Clause) 
3.6 loss damage or expense arising from insolvency or financial default of 
the owners managers charterers or operators of the vessel 

3.7 any claim based upon loss of or frustration of the voyage or adventure 

3.8 loss damage or expense arising from the use of any weapon of war 
employing atomic or nuclear fission and/or fusion or other like reaction or 
radioactive force or matter. 

General Exclusions 
3.1 loss damage or expense attributable to willful misconduct of the 
Assured 
3.2 ordinary leakage, ordinary loss in weight or volume, or ordinary wear 
and tear of the subject-matter insured 
3.3 loss damage or expense causes by insufficiency or unsuitability of 
packing or preparation of the subject-matter insured 
3.4 loss damage or expense caused by inherent vice or nature of the 
subject-matter insured 
3.5 loss damage or expense proximately caused by delay, even though the 
delay be caused by a risk insured against (except expenses payable under 
general average Clause) 
3.6 loss damage or expense arising from insolvency or financial default of 
the owners managers charterers or operators of the vessel 

3.7 loss damage or expense arising from the absence shortage or 
withholding of labour of any description whatsoever resulting from any 
strike, lockout, labour disturbance, riot or civil commotion. 

3.8 any claim based upon loss of or frustration of the voyage or adventure 

3.9 loss damage or expense arising from the use of any weapon of war 
employing atomic or nuclear fission and/or fusion or other like reaction or 
radioactive force or matter. 

Unseaworthiness and Unfitness Exclusion: 
5.1 ..loss damage or expense arising from unseaworthiness of vessel or 
craft; unfitness of vessel craft conveyance container or liftvan for the safe 
carriage of the subject-matter insured. 

Unseaworthiness and Unfitness Exclusion: 
4.1 ..loss damage or expense arising from unseaworthiness of vessel or 
craft; unfitness of vessel craft conveyance container or liftvan for the safe 
carriage of the subject-matter insured. 

Unseaworthiness and Unfitness Exclusion: 
4.1 ..loss damage or expense arising from unseaworthiness of vessel or 
craft; unfitness of vessel craft conveyance container or liftvan for the safe 
carriage of the subject-matter insured. 



1910 ASSISTANCE AND SALVAGE CONVENTION 
1989 SALVAGE CONVENTION 

& 
ITS 81/83/87/88 DRAFT 

by Y.K.Huang 15/1/1998 

1910 CONVENTION 1981 C.M.I. DRAFT 1983 I.M.O. DRAFT 1987 I.M.O. DRAFT DRAFT 
His M^esfy the German Emperor, King 
of Prussia, in the name of (he German 
Hmpirc, the I*rcsiiknt of the Argentine 
Republic . . . etc. 
Having recognized the desirability of 
determining by agreement certain 
unifbnn rules of law respecting to 
assistance and salvage at sea, have 
decided to conclude a convention to that 
end, and have appointed as their 
Plenipotentiaries, namely: 
(Follow the list of Plenipotentiaries) 
Who, having been duly authorized to that 
eflect, have agreed as follows: 

1989 CONVENTION 
The States parties to the present 
Convention, 

Reco^izing the desirability of 
determining by agreement uniform 
international rules regarding salvage 
operations. 

Noting that substantial 
developments, in particular the increased 
concern (ior the protection of the 
environment, have demonstrated the need 
to review the international rules presently 
contained in the Convention for the 
Unification of Certain Rules of Law 
relating to Assistance and Salvage at Sea, 
done at Brussels, 23 September 1910, 

Conscious of the mzyor contribution 
which efRcient and timely salvage 
op»ations can make to the safety of 
vessels and other property in danga" and 
to the protection of the mvironmoit. 

Convinced of the need to erKure that 
adequate incentives are available to 
persons who undertake salvage 
operations in respect of vessels and other 
property in danger. 

Have agreed as follows: 
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Article I 

Assisiancc and salvage of sea-going 
vessels in danger, of any things on board, 
of Alight and passage money, and also 
senices of the same nature rendered by 
sea-going vessels to vessels of inland 
navigation or \ice-versa, arc suhjcct to 
the Ibllnwing provisions, without any 
distinction being drawn between these 
two kinds of service (viz., assistance and 
salvage), and in whatever waters the 
services have been rendered. 

Chapter I. - GENERAL PROVISIONS Chapter I. - GENERAL PROVISIONS CHAPTER I - GENERAL PROVISIONS CHAPTER ! - GENERAL PROVISIONS CHAPTER 1 - GENERAL PROVISIONS 

Art. 1-1. Definition Ait. 1-1. Definition Article 1. Definitions Article 1. Definitions Article I. Definitions 

1 -1.1. Salvage operations means any 
act or activity undertaken to 
assist a vessel or any property 
in danger in whatever waters 
the act or activity takes place. 

1-1.2. Vessel means any ship, craft 
or structure capable of 
navigation, including auy 
vessel which is stranded, leA 
by its crew or sunk. 

1-1.3. Property means any property 
in danger in whatever waters 
the salvage operations take 
place, but including freight for 
the carriage of the cargo, 
whether such fitight be at the 
risk of the owner of the goods, 
the shipowner or the charterer. 

1-1.4. Damage to the environment 
means substantial physical 
damage caused by pollution, 
explosion, contamination, fire 
or similar m^or incidoits in 
coastal or inland waters areas. 

1-1.5. Payment means any reward, 
rcmuiwration, or 
reimbursement due under the 
provisions of this Convention. 

1 -1.6. OwnM^ of the goods means the 
person ai t i t leJto the goods. 

1 -1.1. Salvage operations means any 
act or activity imdertaken to 
assist a vessel or any property 
in danger in whatever waters 
the act or activity takes place. 

1-1.2. Vessel means any ship, craH 
or structure capable of 
navigation, including any 
vessel which is stranded, leA 
by its crew or sunk. 

1-1.3. Property includes fitight for 
the carriage of the cargo, 
whether such f ^ g h t be at the 
risk of the owner of the goods, 
the shipowner or the charterer. 

1-1.4. Damage to the environment 
means substantial physical 
damage to human health or to 
marine life or resources in 
coastal or inland waters or 
areas ai^accnt thorto, caused 
by pollution, explosion, 
contamination, fire or similar 
m^or incidents. 

1-1.5. Payment means any reward, 
remuneration, compensation 
or reimbursement due under 
the provisions of this 
Conventim:. 

For the purpose of this Convention: 
(a) Salvage operation means any act 

or activity undertaken to assist a 
vessel or any other property in 
danger in navigable waters or in 
any other waters whatsoever. 

(b) Vessel means any ship or craf^, or 
any structure capable of 
navigation. 

(c) Property means any property not 
pennanently and intentionally 
attached to the shoreline and 
includes freight at risk for the 
carriage of the cargo, whether 
such freight be at risk of the 
owner of the goods, the 
shipowner or the charterer. 

(d) Damage to the envirormient 
means substantial physical 
damage to human health or to 
marine life or resources in coastal 
or inland waters or areas acUacait 
thereto, caused by pollution, 
contamination, fire, explosion or 
similar miyor incidents. 

(e) Payment means any reward, 
remuiieration, compensation or 
re imburs^ent due under this 
Convention. 

For the purpose of this Convention: 
(a) Salvage operation means any act 

or activity undertaken to assist a 
vessel or any other property in 
danger in navigable waters or in 
any other waters whatsoever. 

(b) Vessel means any ship or craft, or 
any stnicture capable of 
navigation. 

(c) Property means any property not 
permanently and intentionally 
attached to the shoreline and 
includes freight at risk for the 
carriage of the cargo, whether 
such freight be at risk of the 
owner of the goods, the 
shipowner or the charterer. 

(d) Damage to the environment 
means substantial physical 
damage to human health or to 
marine life or resources in coastal 
or inland waters or areas adiacent 
thereto, caused by polludai, 
contamination, fire, explosion or 
similar m^or incidents. 

(e) I'ayment means any reward, 
remuneration, compensation or 
reimbursement due under this 
Conventicm. 

For the purpose of this Convention: 
(a) Salvage operation means any act 

or activity undertaken to assist a 
vessel or any other property in 
danger in navigable waters or in 
any other waters whatsoever. 

(b) Vessel means any ship or craft, or 
any slnicturc capable of 
navigation. 

(c) 

(d) 

(c) 

(0 

Property means any p r o p e ^ not 
permanently and intentionally 
attached to the shoreline and 
includes freight at risk. 

Damage to the environment 
means substantial physical 
damage to human health or to 
marine life or resources in coastal 
or inland waters or areas adjacent 
thereto, caused by pollution, 
contamination, fire, explosion or 
similar m^or incidents. 

Payment means afiy reward, 
remuneration or compensation 
due under this Convention. 

means the 
Maritime 

Organization 
Intematiorml 
Organization. 
Secretary- General means the 
Secretary-General of the 
Organization. 
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Aniclc 15 

The provisions of ihis Convenhon shall 
he applied as regards all persons 
interested wten either the assisting or 
salving vessel or the vessel assisted or 
salved belongs to a Slate of the High 
Contracting Parties, as well as in any 
other eases tor which the national laws 
provide. 
Provided always that 
1. As regards persons interested who 
belong to a non-contracting State the 
application of the above provisions may 
he made by each of the contracting States 
conditional upon reciprocity. 
2. W h a e all the persons interested 
belong to the same State as the court 
trying the case, the provisions of the 
national law and not of the Convention 
are applicable. 
3. Without prejudice to any wider 
provisions of any national laws. Article 
11 only applies as between vessels 
belonging to the States of the High 
Contracting Parties. 

Art. 1-2. Scope of application 

1-2.1. This Convention shall apply 1-2.1. 
whenever judicial or arbitral 
proceedings relating to 
matters dealt with in this 
Convention are brought in a 
contracting State, as well as 
when the salvor belongs to, or 
the salving vessel or the 
vessel salved is registered in a 
contracting State. 

1-2.2. However, the Convention 1-2.2. 
does not apply: 
(a) wAen all vessels 

involved are vessels 
of inland navigation, 

(b) when all interested 
parties are natiwals 
of the State where the 
proceedings are 
brought, 

(c) to warships or to other 
vessels owned or 
operated by a State 
and being used at the 
time of the salvage 
operations 
exclusively on 
govemmaital non-
commwcial services, 

(d) to removal of wrecks. 

Art. 1-2. Scope of application 

This Convention shall apply 
whenever judicial or arbitral 
proceedings relating to 
matters dealt with in this 
Convention are brouglit in a 
contracting State, as well as 
when the salvor belongs to, or 
the salving vessel or the 
vessel salved is registered in a 
contracting State. 

However, the Convention 
does not apply: 
(a) when all vessels 

involved are vessels 
of inland navigation, 

(b) when all interested 
parties arc nationals 
of the State where the 
proceedings are 
brought, 

(c) to warships or to other 
vessels owned or 
operated by a State 
and being used at the 
time of the salvage 
operations 
exclusively on 
governmental non-
commercial services, 

(d) to removal of wrecks. 

Article 2. Scope of application 

This Convention shall apply whenever 
judicial or arbitral proceedings relating to 
matters dealt with in this Convention arc 
brought in a Contracting State. 

Article 2. 
Convention 

Application of the Article 2. 
Convention 

Application of the 

This Convention shall apply whenever 
judicial or arbitral proceedings relating to 
matters dealt with in this Convention are 
brought in a Contracting State. 

This Convention shall apply whenever 
judicial or arbitral proceedings relating to 
matters dealt with in this Convention are 
brouglit in a State Pany. 

Article 3. Platforms and drilling units 

This Ccmvendon shall not apply to fixed 
or floating platforms or to mobile 
offshore drilling units when such 
platforms or units are on location 
engaged in the exploration, exploitation 
or production of sea-bed mineral 
resources. 
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Article 14 
This convention does not apply to ships 
of war or to Government ships 
appropriated exclusively to a public 

1967 Protocol, Anicle I 

Article 14 of the Convention for the 
unification of certain rules of law relating 
to assistance and salvage at sea, signed at 
Brussels on 23rd September 1910, shall 
be replaced by the following: 
We provisions of this Convention shall 
also apply to assistance or salvage 
services rendered by or to a ship of war 
or any other ship owned, operated or 
chartered by a State or Public Authority. 
A claim against a State (or assistance or 
salvage services rendered to a ship of war 
or other ship which is, either at the time 
of the event or when the claim is brought, 
appropriated exclusively to public non 
commercial service, shall Ix brought 
only before the Courts of such State. 

Article 13 

This Convention docs not affixt the 
provisions of national laws or 
international treaties as regards the 
organization of services of assistance and 
salvage by or under the control of public 
authohlies, nor, in particular, does it 
an«:t such laws or treaties on the subject 
of Ihe salvage of fishing gear. 

Art. 1-3. Salvage operations controlled Ait. 1-3. Salvage operations controlled 
by by 

Public Authorities Public Authorities 

1-3.1. This Convention shall not 1-3.1. 
affect any provisions of 
national law or international 
conveniion relating to salvage 
operations by or under the 
control of public authorities. 

1-3.2. Nevertheless, salvors carrying 1-3.2. 
out such salvage operations 
shall be entitled to avail 
themselves of the rights and 
remedies provided for in this 
Convention in respect of 
salvage operations. 

1-3.3. The extent to which a public 1-3 J . 
authority under a duty to 
perform salvage operations 
may avail itselF of the rights 
and remedies provided for in 
this Convention shall be 
determined by the law of the 
State where such authority is 
situated. 

This Convention shall not 
affixt any provisions of 
national law or international 
conveniion relating to salvage 
operations by or under the 
control of public authorities. 
Nevertheless, salvors carrying 
out such salvage operations 
shall be entitled to avail 
themselves of the rights and 
remedies provided for in this 
Convention in respect of 
salvage operations. 

The extent to which a public 
authority under a duty to 
perform salvage operations 
may avail itself of the rights 
and remedies provided for in 
this Convention shall be 
determined by Ihe law of the 
State where such authority is 
situated. 

Article 3. Salvage operations controlled 
by public authorities 

(1) This Convention shall not af%ect 
any provisions of national law or 
any international convention 
relating to salvage operations by 
or under the control of public 
authorities. 

(2) Nevertheless, salvors carrying out 
such salvage operations shall be 
entitled to avail themselves of the 
rights and remedies provided for 
in this Convention in respect of 
salvage op^ations. 

(3) The ectent to which a public 
authority under a duty to perform 
salvage operations may avail 
itself of the rights and remedies 
provided for in this Convention 
shall be determined by the law of 
the State where sudi authority is 
situated. 

Article 25. State-owned vessels 

( I) This Convention shall not apply 
to warships or to other vessels 
owned or operated by a State 
Party and being used at the time 
of the salvage operations 
exclusively on governmental 
non-commercial services unless 
that State Party decides 
otherwise. 

(2) Where a State Party decides to 
apply the Convention to its 
warships or other vessels owned 
or operated by a State Party and 
being used at the time of the 
salvage operations exclusively on 
governmental non-commercial 
services, it shall notify the 
Secretapf-Geno^l thereof 
specifying the terms and 
conditions of such application. 

Article 3. Salvage operations controlled 
by public authorities 

(1) This Convention shall not aOect 
any provisions of national law or 
any international convoition 
relating to salvage operations by 
or under the control of public 
authorities. 

(2) Nevertheless, salvors carrying out 
such salvage operations shall be 
entitled to avail themselves of the 
rights and remedies provided f w 
in this Convention in respect of 
salvage opaations. 

(3) The extent to which a public 
authority under a duty to perform 
sal\'age operations may avail 
itself of the rights and remedies 
provided for in this Convention 
shall be determined by the law of 
the State where such authority is 
situated. 

Article 4. State-owned vessels 

(1) Without prejudice to article 5, 
this Convention shall not apply to 
warships or other non-
commercial vessels owned or 
operated by a Stale and entitled, 
at the time of sak'age operations, 
to sovereign immunity under 
generally recognized principles of 
international law unless that State 
decides otherwise. 

(2) Where a State Party decides to 
apply the Convention to its 
warships or other vessels 
described in paragraph 1, it shall 
notify the Secretary-General 
thereof specifying the terms and 
conditions of such application. 

Article 5. Salvage operations controlled 
by public authorities 

(1) This Convention shall not affect 
any provisions of national law or 
any intmiational convention 
relating to salvage operations by 
or under the control of public 
authorities. 

(2) Nevertheless, salvors carrying out 
such salvage operations shall be 
entitled to avail themselves of the 
rights and remedies provided for 
in this Convention in respect of 
salvage operations. 

(3) The extent to which a public 
authority under a duty to perform 
salvage operations may avail 
itself of the rights and remedies 
provided for in this Convention 
shall be determined by the law of 
die State where such authority is 
situated. 
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An. 1-4. Salvage contracts 

1-4.1. This Convention shall apply 
to any salvage operations 
unless the contract otherwise 
provides expressly or b)' 
implicaiiun. 

1-4.2. The master shall liave 
authority to conclude 
contracts for salvage 
operations on behalf of the 
owner of the vessel and of 
property thereon. 

Art. 1-4. Salvage contracts Article 4. Salvage contracts Article 4. Salvage contracts Article 6. Salvage contracts 

1-4.1. 

1-4.2. 

1-4.3. 

This ConventiMi shall apply (1) 
to any salvage operations save 
to the extent that the contract 
othenvise provides expressly 
or by implication. 
llic master shall have (2) 
authority to conclude 
contracts for salvage 
operations on behalf of the 
owner of the vessel and of 
property thereon. 

Nothing in this article shall 
aflMt the application of the 
provisions of Article 1-5. 

(3) 

This Convention shall apply to (1) 
any salvage operations save to the 
extent that a contract otherwise 
provides expressly or by 
implicHlioH. 
Hic imislcr sliall have the (2) 
authority to conclude contracts 
for salvage operations on behalf 
of the owner of the vessel. The 
master or the owner of the vessel 
shall have the authority to 
conclude such contracts on behalf 
of the owner of the property on 
board the vessel. 
Nothing in this article shall aHect (3) 
the application of article 5 nor 
duties to prevent or minimize 
damage to the environment. 

This Convention shall apply to (1) 
any salvage operations save to the 
extent that a contract otherwise 
provides expressly or by 
implication. 
ITie master shall have the (2) 
authority to conclude contracts 
for salvage operations on behalf 
of the owner of the vessel. The 
master or the owner of the vessel 
shall have the authority to 
conclude such contracts on behalf 
of the owner of the property on 
board the vessel. 
Nothing in this article shall afkct (3) 
the application of article 5 nor 
duties to prevent or minimize 
damage to the environment. 

This Convention shall apply to 
any salvage operations save to the 
extent that a contract otherwise 
provides expressly or by 
implication. 
Hie master sliall have the 
authority to conclude contracts 
for salvage operations on behalf 
of the owner of the vessel. The 
master or the owner of the vessel 
shall have the authority to 
conclude such contracts on behalf 
of the owner of the property on 
board the vessel. 
Nothing in this article shall aflect 
the application of article 7 nor 
duties to prevent or minimize 
damage to the environment. 

Article 7 

Every agreement as to assistance or 
salvage entered into at the moment and 
under the influence of danger may, at the 
request of either party, be annulled, or 
modified by the court, if it considers that 
the conditions agreed upon are not 
equitable. 
In all cases, when it is proved that the 
consent of one of the parties is vitiated by 
fraud or concealment, or when the 
remuneration is, in proportion to the 
services rendered in an excessive degree 
too large or too small, the agreement may 
he annulled w modiAed by the court at 
the request of the party affected. 

Art. 1-5. Invalid contracts or contractual 
terms 

A contract or any terms thereof may be 
annulled or modihed if: 

Art. 1-5. Invalid contracts or contractual 
terms 

A contract or any terms thweof may be 
annulled or modihed if: 

a) the contract has been entered 
into under the influence of 
danger and its twms are 
inequitable or, 
the payment tmder the b) 
contract is in an excessive 
degree too large or too small 
for the services actually 
rendered. 

the contract has been entered 
into under urWue influence w 
the influmce of dang* and its 
twms are inequitable or, 
the payment undo^ the 
contract is in an excessive 
degree too large or too small 
for the services actually 
rendered. 

Articles. [Validity of contracts] 
(Invalid contracts] 

A contract or any terms thereof may be 
annulled or modified if: 

(a) the contract has been entered into 
under undue influence or the 
influence of danger and its terms 
are inequitable; or 

(b) the payment under the contract is 
in an excessive degree too large 
or too small for the services 
actually rendered. 

Article 5. Annulment and modification 
of contracts 

A contract or any terms thereof may be 
annulled or modihed if: 

(a) the contract has been entered into 
under undue influence or the 
influence of danger and its terms 
are inequitable; or 

(b) the payment under the contract is 
in an excessive degree too large 
or too small for the services 
actually rendaed. 

Article 7. Annulment and modillcation 
of contracts 

A contract or any tenns thereof may be 
annulled or modihed if: 

(a) the contract has been entered into 
under undue influence or the 
influmce of danger and its terms 
are inequitable; or 

(b) the payment under the contract is 
in an excessive degree too large 
or too small for the services 
actually rendered. 

> ID 
"O 
(D 
3 
O. 



Chapter H. - PERFORMANCE OF 
SALVAGE OPERATIONS 

Chapter H. - PERFORMANCE OF 
SALVAGE OPERATIONS 

CHAPTER II- PERFORMANCE OF 
SALVAGE OPERATIONS 

CHAPTER II- PERFORMANCE OF 
SALVAGE OPERATIONS 

CHAPTER 11- PERFORMANCE OF 
SALVAGE OPERATIONS 

AM.2-2. Duties of the salvor 

2-2.1. The salvor shall use his best 
endeavours to salve the vessel 
and property and shall carry 
out ihc salvage operations 
wilh due care. ITie salvor 
shall also use his best 
endeavours to prevent or 
minimize damage to Ihc 
environment. 

2-2.2 The salvor shall, whenever 
the circumstances reasonably 
rci|uirc, obtain assistance 
from other available salvors. 
However, he may rqect offers 
of assistance made by other 
salvors when he can 
reasonably expect to complete 
unassisted the salvage 
operation successfully within 
a reasonable time or the 
capabilities of the other 
salvors are inadequate. 

Art. 2-1. Duty of the owner and master 

2-1.2 Tlie owner and master of a 
vessel in danger sliall take 
timely and reasonable action 
to arrange for salvage 
operations during which they 
shall co-operate l ^ l y with the 
salvor ana shall use their best 
endeavour to prevent or 
minimize danger to the 
environment. 

2 - U The owners of vessel or 
property salved and brought 
to a place of safety shall 
accept redelivery when 
reasonably requested by the 
salvors. 

> 
"O (D 3 d 

Aft2-2 . Duties of the salvor 

2-2.1. The salvor shall use his best 
endeavours to salve the vessel 
and properly and shall carry 
out Ihc salvage opemlions 
w ilh due care. In so doing ihc 
salvor shall also use his best 
endeavours to prevent or 
minimize damage to the 
environment. 

2-2.2 The salvor shall, whenever 
the circumstances reasonably 
require, obtain assistance 
from other available salvors 
and shall accept the 
intervention of other salvors 
when requested so to do by 
the owner or master pursuant 
to paragraph 2 of Article 2-1; 
provided, however, that the 
amount of his reward shall not 
be prejudiced should it be 
(bund that such intervention 
was not necessary. 

Art. 2-1. Duty of the owner and master 

2-1.1. The owner and master of a 
vessel in danger shall take 
timely and reasonable action 
to arrange for salvage 
operations during which they 
shall co-operate &lly with the 
salvor and shall use their best 
endeavour to prevent or 
minimize danger to the 
environment. 

2-1.2 The owner and master of a 
vessel in danga^ shall require 
or accept other salvor*s 
salvage services whenever it 
reasonably q)pear5 that the 
salvor already effecting 
salvage operations cannot 
com;^ete them alone within a 
reasonable time or his 
capabilities are inadequate. 

2-1.3 The owners of vessel or 
|MX)pefty salved and brought 
to a place of safety shall 
accept redelivery when 
reasonably requested by the 
salvors. 

Article 6. Duties and of the owner and 
master and duties of the salvor 

( I ) The salvor shall owe a duty to the 
owner of the vessel or other 
property in danger: 

(:*) lo exercise due care to 
salve Ihc vessel or other 
property in danger; 

(b) lo carry out the salvage 
operations with due care; 

(c) in performing the duty 
specified in subparagraph 
(a) and (b), to exercise due 
care to prevent or minimize 
damage to the 
environment; 

(d) whenever circumstances 
reasonably require, to seek 
assistance from other 
salvors; and 

(e) to accept the intervention 
of other salvors when 
reasonably requested to do 
so by the owner or master 
of the vessel or other 
property in danger; 
provided howevo^ that the 
amount of his reward shall 
not be prqudiced should it 
be found that such a 
request was unreasonable. 

(2) The owner and master of tlie 
vessel or the owner of other 
properly in danger shall owe a 
duty to the salvor 

(a) to co-operate fully with 
him during the course of 
the salvage operations; 

(b) in so doing, to exercise due 
care to prevent or minimize 
damage to the 
enviroruneni; and 

(c) when the vessel or other 
property has been brought 
to a place of safety, to 
accept redelivery when 
reasonably requested by 
the salvor to do so. 

Article 6. Duties and of the owner and 
master and duties of the salvor 

( I ) The salvor shall owe a duly lo tlie 
owner of ihe vessel or otiier 
properly in danger 

(a) lo cxcrcisc due care lo 
salve ilic vessel or olher 
properly in danger; 

(b) lo c a i ^ out ihe salvage 
operations wilh due care; 

(c) in performing the duly 
specified in subparagraph 
(a) and (b), to exercise due 
care lo prevent or minimize 
damage to the 
environment; 

(d) whenever circumstances 
reasonably require, lo seek 
assistance from other 
salvors; and 

(e) to accept the intervention 
of other salvors when 
reasonably requested to do 
so by the owner or master 
of the vessel or other 
property in danger; 
p r o v i ^ d however that the 
amount of his reward shall 
not be prejudiced should it 
be found that such a 
request was unreasonable. 

(2) The owner and master of the 
vessel or the owner of other 
property in danger shall owe a 
duty lo Ihe salvor: 

(a) to co-operate fully with 
him during the course of 
the salvage operations; 

(b) in so doing, to exercise due 
care to prevent or minimize 
damage to the 
environment; and 

(c) when the vessel or other 
property has been brought 
to a place of safety, to 
accept redelivery when 
reasonably requested by 
the salvor to do so. 

Article 8. Duties of the salvor and of 
the 

owner and master 

( I ) The salvor shall owe a duty to tlie 
owner of the vessel or olher 
pro|x:rly in danger: 

(a) 10 can) oul ihe salvage 
operations wilh due carc; 

(b) in performing the duly 
specified in subparagraph 
(a), lo exercise due care lo 
prevent or minimize 
damage to the 
environincni; 

(c) whenever circunislances 
reasonably require, to seek 
assistance from other 
salvors; and 

(d) to accept the intervention 
of other salvors when 
reasonably requested to do 
so by the owner or master 
of the vessel or other 
property in danger; 
provided however that the 
amount of his reward shall 
not be prqudiced should it 
be found that such a 
request was uru^asonable. 

(2) The owner and master of the 
vessel or the owner of other 
properly in danger shall owe a 
duty to the salvor 

(a) to co-operate fully with 
him during the course of 
the salvage operations; 

(b) in so doing, to exercise due 
care to prevent or minimize 
damage to the 
environment; and 

(c) when Ihe vessel or other 
property has been brought 
to a place of safety, to 
accept redelivery when 
reasonably requested by 
the salvor to do so. 



Article 9. Rights of coastal States 

Nothing in this Convention shall aOect 
the right of the coastal State concerned to 
take measures in accordance with 
generally recognized principles of 
inlenialional law lo protect ils coastline 
or rclaled inlcrcsis from pollulion or Ihc 
threat of pollulion following upon a 
marilime casualty or acts relating to such 
a casualty which may reasonably be 
expected to result in major harmful 
consequences, including the right of a 
coastal State to give directions in relation 
lo sakiigc opcralions. 

Article 11 
liver)' Hiuslcr is Ixiund. so lar as he can 
do so without serious danger to his 
vessel, her crew and her passengers, to 
render assistance to everybody, even 
though an enemy, found at sea in danger 
of being lost. 

Article 14 (as inserted by the 1967 
Protocol) 

'Any High Contracting Party shall have 
the right to determine whetha^ and to 
what extent Article 11 shall apply to 
ships coming within the toms of the 
second paragraph of this ** 
Article I 2 
The High Contracting Parties, whose 
legislation does not forbid infringements 
of the p tceding Article, bind themselves 
to take or to propose to their respective 
legislatures the measures necessary for 
the [Mvention of such infringanents. 
The H i ^ Contracting Parties will 
communicate to one another as soon as 
possible the laws or reguladons which 
have already been or may be hataf ler 
promulgated in their States for giving 
effect to the above provision. 

Article 11 

Art. 2-3. Duty to render assistance 

2-3.1. 

2-3.2. 

Lvery master is bound, so far 
as he can do so without 
serious danga^ to his vessel 
and persons thereon, to render 
assistance to any person in 
danger of being lost at sea. 
The contracting States shall 
adopt the measures necessary 
to enforce the duty set out in 
the preceding paragraph. 

Art. 2-3. Duty to render assistance 

2-3.1. liver)' muster is bound, so fur 
as he can do so without 
serious danger to his vessel 
and persons thereon, to render 
assistance to any person in 
danger of being lost at sea. 

2-3.2. The contracting States shall 
adopt the measures necessary 
to enforce the duty set out in 
the preceding paragraph. 

2-3.3. The owner of the vessel shall 
incur no liability for a breach 
of the duty of the master 
under paragraph 1. 

Article 8. Duty to render assistance 

(1) Every master is bound, so far as 
he can do so without serious 
danger to his vessel and persons 
thereon, to render assistance to 
any person in danger of being lost 
at sea. 

(2) The Contracting States shall 
adopt the measures necessary to 
enforce the duty set out in 
paragraph 1. 

(3) The owner of the vessel shall 
incur no liability for a breach of 
the duty of the master under 
paragraph 1. 

Article 7. Duty to render assistance 

(1) Every master is bound, so far as 
he can do so without serious 
danger to his vessel and persons 
thereon, to render assistance to 
any person in danger of being lost 
at sea. 

(2) The Contracting States shall 
adopt the measures necessary to 
enforce the duty set out in 
paragraph I. 

(3) The owner of the vessel shall 
incur no liability for a breach of 
the duty of the master under 
paragraph I. 

Article 10. Duty to render assistance 

(1) Every master is bound, so far as 
he can do so without serious 
danger to his vessel and persons 
thereon, lo render assistance lo 
any person in danger of being lost 
at sea. 

(2) The States Parties shall adopt the 
measures necessary to enforce the 
duty set out in paragraph I. 

(3) The owner of the vessel shall 
incur no liability for a breach of 
the duty of the masto" unda^ 
paragraph 1. 
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The owner of a vessel incurs no liability 
by reason of contravention of the above 
provision. 

Article 15 

3. Without prejudice to any wider 
provisions of any national laws. Article 
11 only applies as between vessels 
belonging to the States of the High 
Contracting Parties. 



An. 2-4. Co-opcra(ion of contracting 
States 

A contracting State shall, whenever 
regulating or deciding upon matters 
relating to salvage operations such as 
admittance to ports of vessels in distress 
or the provision of facilities to salvors, 
tnke into account the need for co-
operation between salvors and public 
autliorities in order to ensure the efficient 
and successful perfbnnance of salvage 
operations as preventing damage to the 
environment in general. 

Art. 2-4. Co-operation of contracting 
States 

A contracting State shall, whenever 
regulating or deciding upon matters 
relating to salvage operations such as 
admittance to ports of vessels in distress 
or the provision of facilities to salvors, 
take into account the need for co-
operation between salvors, other 
interested parties and public authorities 
in order to ensure the efAcient and 
successful performance of salvage 
operations for the purpose of saving life 
Of property in danger as well as 
preventing damage to the environment in 
general. 

Article 9. Co-operation of Contracting 
States 

Article 8. Co-operation of Contracting 
States 

A Contracting State shall, whenever 
regulating or deciding upon matters 
relating to salvage operations such as 
admittance to ports of vessels in distress 
or the provision of facilities to salvors, 
take into account the need for co-
operation between salvors, other 
interested parlies and public authorities 
in order to ensure the efficient and 
successful performance of salvage 
operations for the purpose of saving l ik 
or property in danger as welT as 
preventing damage to tSe environment in 
general. 

A Contracting State shall, whenever 
regulating or deciding upon matters 
relating to salvage operations such as 
admittance to ports of vessels in distress 
or the provision of facilities to salvors, 
take into account the need for co-
operation between salvors, other 
interested parties and public authorities 
in order to ensure tiie efficient and 
successful performance of salvage 
operations for the purpose of saving life 
or property in danger as well as 
preventing damage to the environment in 
general. 

Article I I . Co-operation 

A Stale Party sliall, whenever reguhiling 
or deciding upon matters relating to 
salvage operations such as admittance to 
ports of vessels in distress or the 
provision of facilities to salvors, take into 
account the need for co-operation 
between salvors, other interested parties 
and public authorities in order to ensure 
the efTicient and successful performance 
of salvage operations for the purpose of 
saving life or property in danger as well 
as preventing damage to the environment 
in general. 

Article 2 

Every act of assistance or salvage of 
which has had a useful result gives a 
right to equitable remuneration. 
No ranuneration is due if the services 
rendered have no beneficial result. 

Article 5 

Remuneration is due notwithstanding that 
the salvage services have been rendered 
by or to vessels belonging to the same 
owner. 

Chapter HI. - RIGHTS OF SALVORS 

Art. 3-1. Conditions for reward 

3-1.1. Salvage opa^tions which 
have had a useful result give 
right to a reward. 

3-1.2. Except as otherwise provided, 
no paymoit is due under this 
Convention if the salvage 
operations have no useful 
result. 

3-1.3. This chapter shall apply, 
notwithstanding Uiat the 
salved vessel and the vessel 
undertaking the salvage 
operations belong to the same 

Chapter III. - RIGHTS OF SALVORS 

Art. 3-1. Conditions for reward 

3-1.1. Salvage operations which 
have had a useful result give 
right to a reward. 

3 - U . Except as otherwise provided, 
no payment is due under this 
Convention if the salvage 
operations have no useful 
result. 

3-1.3. This chapter shall apply, 
notwithstanding that the 
salved vessel and the vessel 
undertaking the salvage 
operations belong to the same 
ownws. 

Chapter HI- RIGHTS OF SALVORS 

Article 10. Conditions (or reward 

(1) Salvage operations which have 
had a useful result give right to a 
reward. 

(2) Except as otherwise provided, no 
payment is due under this 
Convention if the salvage 
operations have had no useful 
result. 

(3) This chapter shall apply, 
notwithstanding that the salved 
vessel and the vessel undertaking 
the salvage opeations belong to 
the same owner. 

Chapter III- RIGHTS OF SALVORS Chapter III- RIGHTS OF SALVORS 

Article 9. Conditions for reward Article 12. Conditions for reward 

(1) Salvage operations which have (1) 
had a useful result give right to a 
reward. 

(2) Except as otherwise provided, no (2) 
payment is due under this 
Convention if the salvage 
operations have had no useful 
result. 

(3) This chapter shall apply, (3) 
notwithstanding tliat the salved 
vessel and the vessel undertaking 
the salvage operations belong to 
the same owner. 

Salvage operations which have 
had a useful result give right to a 
reward. 
Except as otherwise provided, no 
payment is due under this 
Convention if the salvage 
operations have had no useful 
result. 
This chapter shall apply, 
notwithstanding that tlie salved 
vessel and the vessel undertaking 
the salvage operations belong to 
the same owner. 
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Anicle 8 

The remuneration is fixed by the court 
according to the circumstances of each 
case, on the basis of the following 
considerations: (a) firstly, the measure of 
succcss obtained, the effons and deserts 
of the salvors, the danger run by the 
salved vessel, b)' her passengers, crew 
and cargo, by the salvors, and by the 
salving vessel, the time expended, the 
expenses incurred and losses suffered, 
and the risks of liability and other risks 
mn by the salvors, and also the value of 
the property exposed to such risks, due 
regard being had to the special 
appropriation (if any) of the 
salvors' vessel for salvages puqaoses; b) 
secondly, the \'alue of the properly 
salved. 
The same provisions apply for the 
purpose of fixing the apponionment 
provided for the second paragraph of 
Article 6. 

Article 2 
In no case shall the sum to he paid 
exceed the value of the property salved. 

Art. 3-2. The amount of the reward Art. 3-2. The amount of the reward Article 11. Cnteria for assessing the 
reward 

Article 10. Criteria for assessing the 
reward 

Article 
reward 

13. Criteria for fixing the 

3-2.1. The reward shall be fixed with 3-2.1. 
a view to encouraging salvage 
operations, taking into 
account the Allowing 
considerations without regard 
to the order presented below: 
a) the value of the 

property salved, 
b) the skill and efforts of 

the salvors in 
avoiding or 
minimizing damage 
to the environment, 

c) the measure of 
success obtained by 
the salvor, 

d) the nature and degree 
of the danger, 

e) the efforts of the 
salvors, including the 
time used and 
expenses and losses 
incurred by the 
salvors, 

f) the risk of liability 
and other risks nm ty 
the salvors or their 
equipment, 

g) the promptness of the 
service rendered, 

h) the use of vessels or 
other equipment 
intMided for salvage 
operations., 

i) the state of readiness 
and efficiency of the 
salvor's equipment 
and the value thereof. 

3-2.2. The reward under paragraph 1 
of this Article dial! not exceed 3-2.2. 
the value of the property 
salved at the time of the 
completion of the salvage 
operations. 

The reward shall he fixed with (1) 
a view to encoura^ng salvage 
operations, taking into 
account the following 
considerations without regard 
to the order in which 
presented below: 
a) the value of the 

property salved, 
b) the skill and efforts of 

the salvors in 
preventing or 
minimizing damage 
to the environment, 

c) the measure of 
success obtained by 
the salvor, 

d) the nature and degree 
of the danger, 

e) the efforts of the 
salvors, including the 
time used and 
expenses and losses 
incurred by the 
salvors, 

f) the risk of liability 
and other risks run by 
the salvors or their 
equipment, 

g) the promptness of the 
service rendered, 

h) the availability and 
use of vessels or other 
equipment intended 
for salvage 
operations., 

i) the State of readiness 
and efRciaicy of the (2) 
salvor's equipment 
and the value thereof. 

The reward under paragraph I 
of this Article shall not exceed 
the value of the ;xx)pcrty 
salved at the time of the 
completion of the salvage 
opâ ons. 

(3) 

The reward shall be fixed with a (1) 
view to encouraging salvage 
operations, taking into account 
the following considerations 
without regard to the order in 
which presented below: 

(a) the value of the property 
salved; 

(b) the skill and eflbrts of the 
salvors in preventing or 
minimizing damage to the 
environment; 

(c) the measure of success 
obtained by the salvor; 

(d) the nature and degree of 
the danger; 
the skill and efforts of the 
salvors in salving the 
vessel, property and Hfe, 
including the time used and 
expenses and losses 
incurred by the salvors; 

(e) the risk of liability and 
other risks run by the 
salvors or their equipment; 

(f) the promptness of the 
services rendered; 

(g) the availability and use of 
vessels or other equipment 
intended for salvage 
operations; 

(h) the state of readiness and 
efficiency of the salvor's 
equipment and the value 
thereof. 

Notwithstanding that a court 
having jurisdiction may, under (2) 
national law, order payments 
under paragraph 1 to be made 
initially by any of the property 
interests, these amount shall be 
brone by the propaty interests in 
proportion to their value. 

The awards, exclusive of any 
interest and recoverable legal 
costs that may be payable (3) 
thereon, shall not exceed the 
value of the salved property. 

The reward shall be fixed with a 
view to encouraging salvage (1) 
operations, taking into account 
the following considerations 
without regard to the order in 
which presented below: 

(a) the value of the property 
salved; 

(b) the skill and efforts of the 
salvors in preventing or 
minimizing damage to the 
environment; 

(c) the measure of success 
obtained by the salvor; 

(d) the nature and degree of 
the danger; 

(e) the skill and efforts of the 
salvors in salving the 
vessel, other property and 
life, 

(f) including the time used and 
expenses and losses 
incurred by the salvors; 

(g) the risk of liability and 
other risks nm by the 
salvors or their equipment; 

(h) Ihe promptness of the 
services rendered; 

(i) the availability and use of 
vessels or other equipment 
intended for salvage 
operations; 

(j) the slate of readiness and 
efficiency of the salvor's 
equipment and the value 
thereof. 

Notwithstanding that a court 
having jurisdiction may, under (2) 
national law, order payments 
undw paragraph I to be made 
initially by any of the property 
interests, these amount shall be 
brone by the propaly into^sls in 
proportion to their value. Nothing 
in this article shall prevoit any 
right of defoice. 

The awards, exclusive of any 
interest and recoverable legal (3) 
costs that may be p a y ^ l e 
thereon, shall not exceed the 
value of the salved property. 

The reward shall be fixed with a 
view to encouraging sak'age 
operations, taking into account 
the following criteria without 
regard to the order in which ihey 
are presented below: 

(a) the salved value of the 
vessel and other property; 

(b) the skill and efforts of the 
salvors in preventing or 
minimizing damage to the 
environment; 

(c) the measure of success 
obtained by the salvor; 

(d) the nature and degree of 
the danger; 

(e) the skill and efforts of the 
salvors in salving the 
vessel, other property and 
life; 

(f) the time used and expenses 
and losses incurred by the 
salvors; 

(g) the risk of liability and 
other risks run by the 
salvors or their equipment; 

(h) the promptness of the 
services rendered; 

(i) the availability and use of 
vessels or other equipment 
intended for salvage 
operations; 

(i) the state of readiness and 
efficiency of the salvor's 
equipment and the value 
thereof. 

Payment of a reward fixed 
according to paragraph 1 shall he 
made by all of the vessel and 
other property interests in 
proportion to their respective 
salved values. However, a State 
Party may in its national law 
provide that the payment of a 
reward has to be made by one of 
these interests, subject to a right 
of recourse of this interest against 
the other interests for their 
respective shares. Nothing in this 
article shall prevent any right of 
defence. 
The rewards, exclusive of any 
interest and recoverable legal 
costs that may be payaBle 
th«ton, shall not exceed the 
salved value of the vessel and 
other property. 



An. 3.3. Reimbursement of Salvor's 
Expenses and Entitlonent to a 
Special Reward 

Art. 3.3. Special compensation Article 12. Special compensation Article 11. Special compensation Article 14. Special compensation 

3-3.1. 

-3.2. 

3-3.3. 

3-3.4. 
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3-3.5. 

if the salvor has carried out 3-3.1. 
sak'age operations also in 
order to prevent that as a 
rcsull of (he danger to (he 
vessel and any cargo on 
board, damage to the 
environment may occur, or lo 
minimize such damage, the 
salvor is entitled to 
compensation payable by the 
shipowner equivalent to the 
salvor's expenses as h« t in 
defined. 

If the salvor's endeavours 
have actually avoided or 
minimized such damage, he 
is , in addition, entitled lo a 
special reward, taking into 
account as applicable the 
criteria in paragraph 1 of 
Ar1.3.2., not exceeding 
[twice] the salvor's expaises. 

3 -3J . 

"Salvor's expenses" for the 
purpose of 1) and 2) above 
means a fair rate for 
equipment and personnel 
actually used in the salvage 
operation together with the 
expenses reasonably incurred 
by the salvors in the salvage 
operations. 

Provided always that any 
recovery under this Article 3-
3 shall be paid only to the 
extent that it exceeds any 
sums payable under Article 3-
2. 

If the salvor has been 
negligent and has thereby 
failed to avoid or minimize 
damage to the environment, 
he may be deprived of the 
whole or part of any payment 
due under this Article. 

3 -3J . 

3-3.4. 

3-3.5. 

3-3.6. 

If the salvor has carried out ( I ) 
salvage operations in respect 
of a vessel which by itself or 
its cargo Ihrealened damage (o 
the environment and failed to 
earn a reward under Article 3-
2. at least equivalent to the 
compensation assessable in 
accordance with Article 3-3., 
he shall be entitled to 
compensation fmm the owner 
of that vessel equivalent to his 
expenses as herein defined. 

If, in the circumstances set out (2) 
in paragraph I of Article 3-3. 
hereof^ the salvor by his 
salvage operations has 
prevented or minimized 
damage to the environment, 
the compensation payable by 
the owner to the salvor 
thereurxkr may be increased. 
If and to the extent that the 
tribunal considas it &ir and 
just to do so, bearing in mind 
the relevant criteria s ^ out in 
paragraph I of Article 3-2 
above, but in no event shall it 
be more than doubled. 

(3) 
''Salvor's expenses" for the 
purpose of paragraphs 1 arid 2 
of this Article means the out 
of pocket expenses reasonably 
incurred by the salvor in the 
salvage operation and a fair 
rate for equipment and 
p«3onnel actually and 
reasonably used in the salvage 
operations, taking into 
consideration the oiteria set 
out in paragraph I (g), (h) and (4) 
(i) of Article 3-2. 

I ^v ided always that the total 
compensation under this 
Article shall be paid only if 
and to the extent that such 
compensation is greater than 
any reward recoverable by the 
salvor under article 3-2. (5) 
If the salvor has been 
negligent and has thereby 
failed to prevent or minimize 
damage to the environment, 
he may be deprived of the 
whole or part of any payment 
due under this Article. (6) 
Nothing in this Article shall 
aOect any rights of recourse 
on the part of the owner of the 
vessel. 

If the salvor has carried out (1) 
salvage operations in respect of a 
vcsscT which by itself or its cargo 
threatened duuiagc to the 
environment and failed to earn a 
reward under article 11 at least 
equivalent to the compensation 
assessable in accordance with this 
article, he shall be entitled to 
compensation Â om the owner of 
that vessel equivalent to his 
expenses as herein defined. 

If, in the circumstances set out in (2) 
paragraph I, the salvor by his 
salvage operations has prevented 
or minimized damage to the 
environment, the compensation 
payable by the owner to the 
salvor under paragraph I may be 
increased , if and to the ectent 
that tribunal considers it fair and 
just to do so, bearing in mind the 
relevant criteria s ^ out in article 
111, but in no evwt shall it be 
more than [doubled]. 

"Salvor's expenses" for the 
purpose of paragraphs I and 2 (3) 
means the out-of-pocket expenses 
reasonably incurred by the salvor 
in the salvage operation and a fair 
rate for equipment and personnel 
actually and reasonably used in 
the salvage operation, taking into 
consideration the criteria set out 
in article 10.1 (g), (h) and (i). 

Provided always that the total 
compensation under this article (4) 
shall be paid only if and to the 
extent that such compensation is 
greater timn any reward 
recoverable by the salvor under 
article 11. 

If the salvor has been negligent 
and has thereby failed to prevmt (5) 
or minimize damage to the 
environment, he may be deprived 
of die whole or part of any 
payment due under this article. 

Nothing in this article shall affect 
any right of recourse on the part (6) 
of the owner of the vessel. 

If the salvor has carried out (1) 
salvage operations in respect of a 
vessel which by itself or its cargo 
ihreolencd dmnage to (lie 
environment and failed to earn a 
reward under article 10 at least 
equivalent to the compensation 
assessable in accordance with (his 
article, he shall be entitled to 
compensation fmm the owner of 
that vessel equivalent to his 
expenses as herein defined. 

If, in the circumstances set out in (2) 
paragraph I, the salvor by his 
salvage operations has prevented 
or minimized damage to the 
environment, the compensation 
payable by the owner to the 
salvor under paragraph 1 may be 
increased , if and to the extent 
that tribunal considers it fair and 
jiKt to do so, bearing in mind the 
relevant oiteria set out in article 
10.1, but in no event shall it be 
[more than....]. 

"Salvor's expenses" for the (3) 
purpose of paragraphs 1 and 2 
means the out-of-pocket expenses 
reasonably incurred by the salvor 
in the salvage operation and a fair 
rate for equipment and personnel 
actually and reasonably used in 
the salvage operadon, taking into 
consideration the criteria set out 
in article 10.1 (g), (h) and (i). 

Provided always that the total 
compensation under this article (4) 
shall be paid only if and to (he 
extent tlxat such compensation is 
greater than any reward 
recov^able by the salvor under 
article 10. 

If the salvor has been negligent (5) 
and has thereby failed to prevent 
or minimize damage to the 
mvironment, he may be deprived 
of the whole or part of any 
payment due under this article. 

Nothing in this article shall affect (6) 
any r i ^ t of recourse on the part 
of the owno^ of the VMsel. 

If (he salvor has carried out 
salvage operations in respect of a 
vessel wliich by itself or its cargo 
(lirealened damage (o (he 
cnvironmen( and has lailed to 
earn a reward under article 13 at 
least equivalent to the special 
compensation assessable in 
accordance with this article, he 
shall be entitled lo special 
compensation from the owTier of 
that vessel equix'alejit to his 
expenses as herein defined. 

If, in the circumstances set out in 
paragraph I, the salvor by his 
salvage operations has prevented 
or minimized damage to (he 
environment, the special 
compensation payable by the 
owner to the salvor under 
paragraph I may be increased up 
to a maximum of 30% of the 
expenses incurred by the salvor. 
However, the tribunal, if it deems 
it f ^ r and just to do so and 
hearing in mind the relevant 
criteria s ^ out in article 13, 
paragraph I, may increase such 
special compensation further, but 
in no event shall the total increase 
be mwe than IOO% of the 
expenses incurred by the salvor. 
Salvor's expenses for the purpose 
of paragraphs I and 2 means the 
out-of-pocket expenses 

reasonably incurred by the salvor 
in the salvage operation and a fair 
rate for equipment and personnel 
actually and reasonably used in 
the salvage operation, taking into 
consideradon the criteria set out 
in article 13, paragraph 1 (h), (i) 
and (i). 

The total special compensation 
under this article shall be paid 
only if and to the extent that such 
compensation is greater dian any 
reward recoverable by the sal^w 
under article 13. 

If the salvor has been negligent 
and has thereby failed to prevent 
or minimize damage to the 
environment, he may be deprived 
of the whole or part of any special 
compensation due under this 
article. 
Nothing in this article shall affect 
any right of recourse on the part 
of the owner of the vessel. 



Anicle 6 

The amount of remuneration is fixed by 
a*^cemcnt between the parties, and, 
failing agreement, by the court. 
Tlic proportion in which (he 
reinuneraiion is (o be distribulcd amongst 
the salvors is fixed in the same manner. 
The apportionment of the remuneration 
amongst the owner, master and other 
persons in the service of each salving 
vessel shall be detennined by the law of 
the vessel's Oag. 

Art. 3-4. Apportionment between salvors Art. 3-4. Apportionment between salvors Article 13. Apportionment between 
salvors 

Article 12. Apportionment between 
salvors 

Article 15. Apportionment between 
salvors 

34.1 . 

;-4.2. 

The apportionment of a 
reward between salvors shall 
be made on the basis of the 
criteria contained in Article 3-

3-4.1. 

The apportionment between 3-4.2. 
the owner, master and other 
persons in the service of each 
salving vessel shall be 
determined by the law of the 
nag of that vessel. If the 
salvage has not been carried 
out fmm a vessel the 
apportionmait shall be 
determined by the law 
governing the contract 
between the salvor and his 
employees. 

The apportionment of a (1) 
reward between salvors shall 
be made on the basis of the 
criteria contained in Anicle 3-
2. (2) 
Hie apportionment between 
the owner, master and other 
persons in the service of each 
salving vessel shall be 
determined by the law of the 
flag of that vessel. If the 
salvage has not been carried 
out (mm a vessel the 
apportionment shall be 
determined by the law 
governing the contract 
between the salvor and his 
employees. 

The apportionment of a reward (1) 
between salvors shall be made on 
the basis of the criteria contained 
in article 11. 
Tlie apportionment between the (2) 
owner, master and other persons 
in the service of each salving 
vessel shall be determined by the 
law of the flag of that vessel. If 
the salvage has not been carried 
out from a vessel, the 
apportionment shall be 
determined by the law governing 
the contract between the salvor 
and his employees. 

The apportionment of a reward (1) 
between salvors shall be made on 
the basis of the criteria contained 
in article 10. 
The apportionment belween (he (2) 
owner, master and other persons 
in the service of each salving 
vessel shall be determined by the 
law of the flag of that vessel. If 
the salvage has not been carried 
out fmm a vessel, the 
apportionment shall be 
determined by the law governing 
the contract between the salvor 
and his employees. 

The apportionment of a reward 
under article 13 between salvors 
shall be made on the basis of the 
criteria contained in tha( article. 
The apportionment belween ihe 
owner, master and other persons 
in the senice of each salving 
vessel shall be determined by Ihe 
law of the flag of that vessel. If 
the salvage has nol been carried 
out from a vessel, the 
apportionmeni shall be 
determined by the law governing 
the contract between the salvor 
and his servants. 

> 
"o 
"o 
(d 
zj 
Q. 
x 

Article 9 

No remuneration is due fmm the persons 
whose lives are saved, but nothing in this 
Article shall afkct the provisions of the 
national laws on this subject. 
Salvors of human life, who have taken 
part in the services rendered on the 
occasion of the accident giving rise to 
salvage or assistance, are entitled to a fair 
share of the remuneration awarded to the 
salvors of the vessel, her cargo, and 
accessories. 

Art. 3-5. Salvage of persons 

3-5.1. 

3-5.2. 

3-5.3. 

A salvor of human life, who 
has taken part in the salvage 
operations, is entitled to a fair 
share of any payment under 
this Convention. 

In any event, a salvor who at 
the request of any party 
concerned or a public 
authority has salved or 
undertaken to save any 
persons fhxn a vessel in 
danger, shall be entitled to 
compensation equivalent to 
his expenses as deGned in 
paragraph 3 of Article 3-3. 

Art. 3-5. Salvage of persons 

3-5.1. No remuneration is due from 
the person whose lives are 
saved, but nothing in this 
Article shall affect the 
provisions of national law on 
this subject. 

3-5.2. A salvor of human life, who 
has taken part in the savices 
rendered on the occasion of 
the accident giving rise to 
salvage, is entitled to a fair 
share of the remuneration 
awarded to the salvor for 
salving the vessel cf other 
propMty or preventing or 
minimizing damage to the 
Mivirooment. 

Article 14. Salvage of persons Article 13. Salvage of persons Article 16. Salvage of persons 

[If the salvor has actually 
salved any pierson from the 
vessel, he is, in addition, 
entitled to a special reward, 
taking into account as 
applicable the criteria in 
paragraph 1. of Article 3-2 but 
not exceeding (twice] the 
salvor*s expenses.] 

3-5.4. Provided always that any 
recovery under paragraph 2 
and 3 of this Article shall be 
paid only to the extait that it 
exceeds any stmi payable 
under paragraph 1 of this 
Article. 

3-5.5. The payment due under 
paragraph 2 and 3 of this 
Article shall be payable by the 
owner of the vessel in d ^ g e r 
or the state in which that 
vessel is registered as 
provided in the law of that 
state. 

(1) No remuneration is due from (1) 
persons whose lives are saved, 
but nothing in this article shall 
affisct the provisions of national 
law on this subject. 

(2) A salvor of human life, who has (2) 
taken part in the savices 
rendered on the occasion of the 
accident giving rise to salvage, is 
entitled to a fair share of the 
remuneration awarded to the 
salvor (or salving the vessel or 
other pDperty or preventing or 
minimizing damage to the 
environmenL 

No remuneration is due from (I) 
persons whose lives are saved, 
but nothing in this anicle shall 
affMt the ;xDvisions of national 
law on this subject. 

A salvor of human life, who has (2) 
taken pan in the services 
rendered on the occasion of the 
accident giving rise to salvage, is 
entitled to a fair share of (he 
remuneration awarded to the 
salvor for salving the vessel or 
other propeny or preventing or 
minimizing damage to the 
envirorunenL 

No remuneration is due from 
persons whose lives are saved, 
but nothing in this anicle shall 
aflect the provisions of national 
law on this subject. 

A salvor of human life, who has 
taken pan in the services 
rendered on the occasion of the 
accident giving rise to salvage, is 
entided to a fair share of the 
payment awarded to the salvor for 
salving (he vessel or other 
property w preventing or 
minimizing damage to the 
Mvironment. 



Anicle 4 

A lug has no right to remuneration for 
assistance to or salvage of the vessel she 
is towing or of the vessel's cargo, except 
where she has rendered exceptional 
services which cannot be considered as 
rendered in fulAllment of the contract of 
towage 

Articic S 

l l i c court may deprive the salvors of all 
remuneration, or may awurd a reduced 
remuneration, if it appears that the 
salvors have by their fault rendered the 
sak'age or assistance necessar) or have 
been guilty of thcH. fraudulent 
concealment, or other acts of fraud. 

Article 3 

Persons who have taken pan in salvage 
operations notwithstanding the express 
and reasonable prohibition on the pan of 
the vessel to which the services were 
rendered, have no right to any 
remuneration. 

Art. 3-6. Services rendered under 
existing 

contracts 

No payment is due under the provisions 
of this Convention unless the services 
rendered exceed what can be reasonably 
considered as due pcrlbrmance of a 
contract entered into before the danger 

Art. 3-7. 
misconduct 

A salvor may be deprived of the whole or 
part of the payment due under the 
provisions of this Convention to the 
extent that the salvage operations have 
become necessary [or more difHcult) 
because of fault or neglect on his part or 
if the salvor has been guilty of fraud or 
other dishonest conduct. 

Aft. 3-8. Prohibition by the owners or 
public authorities 

Services rendered notwithstanding the 
express and reasonable prohibition of the 
owner, the master, or an appropriate 
public authority shall not give rise to 
payment under the provisions of this 
Convmtion. 

Art. 3-6. Services rendered under 
existing 

contracts 

No payment is due under the provisions 
of this Convention unless the services 
rendered exceed what can be reasonably 
considered as due performance of a 
contract entered into before the danger 
arose. 

Tlic elTect of salvor's An. 3-7. 
misconduct 

itic cITcct of salvor's 

A salvor may be deprived of the whole or 
part of the payment due under the 
provisions of this Convention to the 
extent that the salvage operations have 
become necessary or more dilTicult 
because of fault or neglect on his part or 
if the salvor has been guilty of fmud or 
other dishonest conduct. 

Art. 3-8. Prohibition by the owners or 
master 

Services rendered notwithstanding the 
express and reasonable prohibition of the 
owner or the master shall not give rise to 
payment under the provisions of this 
Convention. 

Article 15. Services rendered under 
existing contracts 

No payment is due under the provisions 
of this Convention unless the services 
rendered exceed what can be reasonably 
considered as due performance of a 
contract entered into belbre the danger 

Article 16. The cflcci of salvor's 
misconduct 

A salvor may be deprived of the whole or 
part of the p:iyment due under this 
Convention to the extent that the salvage 
operations have become necessary or 
more difficult because of fiull or neglect 
on his part or if the salvor has been guilty 
of fraud or other dishonest conduct. 

Article 17. Prohibition by the owner or 
master of the vessel 

Services rendered notwithstanding the 
express and reasonable prohibition of the 
owner [of the vessel] or the master shall 
not give rise to payment under this 
Convention. 

Article 14. Services rendered under 
existing contracts 

No payment is due under the provisions 
of this Convention unless the services 
rendered exceed what can be reasonably 
considered as due performance of a 
contract entered into belbre the danger 
arose. 

Article Hie elTcct of salvor's 
misconduct 

A salvor may Ix: deprived of the whole or 
part of the payment due under this 
Convention to the extent that the salvage 
operations have become necessary or 
more difficult because of fault or neglect 
on his part or if the salvor has been guilty 
of fraud or other dishonest conduct. 

Article 16. Prohibition by the owner or 
master of the vessel 

Services rendered notwithstanding the 
express and reasonable prohibition of the 
owner or master of the vessel or the 
owner of any otho^ property which is not 
and has not been on board the vessel 
shall not give rise to payment under this 
Convention. 

Article 17. Services rendered under 
existing contracts 

No payment is due under the provisions 
of this Convention unless the services 
rendered exceed what can be reasonably 
considered as due performance of a 
contract entered into befbre the danizer 

Article 18. The elTcct of salvor's 
misconduct 

A salvor may Ixr deprived of llic whole or 
p:irt of the payment due under this 
Convention to the extent tliat the salvage 
operations have become necessary or 
more difficult because of fault or neglect 
on his part or if tlie salvor has been guilty 
of fraud or other dishonest conduct. 

Article 19. Prohibition of salvage 
operations 

Services rendered notwithstanding the 
express and reasonable prohibition of the 
owner or master of the vessel or the 
owner of any other property in danger 
which is not and has not been on board 
the vessel shall not give rise to payment 
under this Convention. 
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Chapter IV. - CLAIMS AND ACTIONS 

Art. 4-1. Maritime lien 

4-1.1. Nothing in this Convention 
shall affect the salvor*s 
maritime lien under any 
international convention or 
national law. 

4-1.2. The salvor may not enfbrce 
his maritime lien when 
satisfactory security for his 
claim, including interest and 
costs, has been duly tendered 
or provided. 

Chapter IV. - CLAIMS AND ACTIONS 

Art. 4-1. Maritime lien 

4-1.1. Nothing in this Convention 
shall affect the salvor*s 
maritime lien under any 
international convention w 
national law. 

4-1.2. The salvor may not enfbrce 
his maritime lien wh«i 
satisfactory security fbr his 
claim, including interest and 
costs, has been duly tendered 
or provided. 

4-1.3. The salved property shall not 
without the consent of the 
salvor be removed from the 
port or place at which the 
property first a r r ive after the 
completion of the salvage 
operations until satisfactwy 
security has been put up fbr 
the salvor's claim. 

CHAPTER I V - CLAIMS AND 
ACTIONS 

Article 18. Maritime lien 

(1) Nothing in this Convention shall 
affect the salvor*s maritime lien 
under any inteiiational 
convention or national law. 

(2) The salvor may not enfbrce his 
maritime lien when satisfactory 
security fbr his claim, including 
interest and costs, has been duly 
tendered or ;*ovided. 

(3) The salved property shall not 
without the consent of the salvor 
be removed from the port or place 
at which the property first arrives 
after the c o m p l a i o i of the 
salvage operations until 
satisfactory security has been put 
up fbr the salvor's claim. 

CHAPTER I V - CLAIMS AND 
ACTIONS 

Article 17. Maritime lien 

(1) Nothing in this Convention shall 
aflect the salvor's maritime lien 
under any international 
convention or national law. 

(2) The salvor may not enfbrce his 
maritime lien when satisfactory 
security fbr his claim, including 
interest and costs, has been duly 
tendered or provided. 

CHAPTER I V - CLAIMS AND 
ACTIONS 

Article 20. Maritime lien 

(1) Nothing in tliis Convention shall 
aff(Kt the salvor's maritime lien 
under any international 
convention or national law. 

(2) The salvor may not enforce his 
maritime lien when satisfactory 
security fbr his claim, including 
interest and costs, has been duly 
tendered or provided. 

hj 



Alt. 4-2. Duty to provide security 

4-2.1. Upon the request of the salvor 
a person liable for a payment 
due under the provisions of 
this Convention shall provide 
satisfactory securit)' (or the 
claim, including interest and 
costs of the salvor. 

4-2.2. Without prejudice to 
paragraph I of this Article, 
the owner of the salved vessel 
shall use his best endeavors to 
ensure that the owners of the 
cargo provide satisfactory 
security for the claims against 
them, including interest and 
costs before the cargo is 
released. 

4-2.3. |If satisfactory security has 
not been provided within a 
reasonable time aAer a request 
has been made, the salvor is 
entitled to bring any claim for 
payment due under this 
Convention directly against 
the insurer of the po^on 
liable. In siKh a case the 
insurer shall only be liable if 
and to the extmt that he 
would be liable if the claim in 
respect of the payment had 
been brought against him 
under contract of insurance by 
the person liable. The insurer 
shall have all defences 
available under the ccmtract of 
insurance as against the 
person liable f w the 
payment.] 

Art. 4-3. Interim payment 

The court or arbitral tribunal having 
jurisdiction over the claim of the salvor 
may by interim decision order that the 
salvor shall be paid such amount o i 
account as seems fair and just and on 
such terms including terms as to security 
where appropriate as may be (air and just 
according to the circumstances of the 
case. In the event of an interim payment 
the security provided under Article 4-2 
shall be reduced accordingly, 

Aft. 4-2. Duty to provide security 

4-2.1. Upon the request of the salvor 
a pasMi liable for a payment 
due under the provisions of 
this Convention shall provide 
satis(actory security (or the 
claim, including interest and 
costs of the salvor. 

4-2.2. Without prejudice to 
paragraph 1 of this Article, 
the owner of the salved vessel 
shall use his best endeavors to 
ensure that the owners of the 
cargo provide satis^ctory 
security for the claims against 
them, including interest and 
costs before the cargo is 
released. 

Article 19. Duty to provide security 

(1) Upon the request of the salvor a 
persmi liable for a payment due 
under (his Convention shall 
provide satisfactory security for 
the claim, including interest and 
costs of the salvor. 

(2) Without prqudice to paragraph I, 
the owner of the salved vessel 
shall use his best endeavours to 
ensure that the owners of the 
cargo provide satisfactory 
security for the claims against 
them including interest and costs 
before the cargo is released. 

Art. 4-3. Interim payment 

The court or arbitral tribunal having 
jurisdiction over the claim of the salvor 
may by interim decision order that the 
salvor shall be paid such amount on 
account as seems fair and just and on 
such terms including terms as to security 
where appropriate as may be 6 i r and just 
according to the circumstances of the 
case. In the event of an interim payment 
the security provided under Article 4-2, 
shall be reduced accordingly. 

Article 18. Duty to provide security 

(1) Upon the request of the salvor a 
person liable for a payment due 
under this Convention shall 
provide satisfKtoiy security (or 
(he claim, including interest and 
costs of the salvor. 

(2) Without prejudice to paragraph I, 
the owner of the salved vessel 
shall use his best endeavours to 
ensure that the owners of the 
cargo provide salis(actofy 
security (or the claims against 
them including interest and costs 
before the cargo is released. 

(3) The salved properly shall not 
wilhoul Ihe consent of the salvor 
be removed from the port or place 
at which the property first arrivM 
after the completion of the 
salvage operations until 
satisfactory security has been put 
up (or the salvor's claim. 
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Article 20. Interim payment 

(1) The court or arbitral tribunal 
having jurisdiction over the claim 
of the salvor may by interim 
decision orda^ that the salvor 
shall be paid such amount on 
account as seans (air and just, 
and on such terms including 
terms as to security where 
appropriate as may be fair and 
just according to the 
circumstances of the case. 
In the evMit of an interim 
paymait undw^ this article the 
security provided undo^ article 19 
shall be reduced accordingly. 

Article 21. Duty to provide security 

(1) Upon the request of the salvor a 
person liable for a payment due 
under this Convention shall 
provide satisfactory security for 
the claim, including interest and 
costs of the salvor. 

(2) Without prejudice to paragraph 1, 
the owner of the salved vessel 
shall use his best endeavours to 
ensure that the owners of the 
cargo provide satis(aclory 
securit)' (or the claims against 
them including interest and costs 
bc(bre the cargo is released. 

(3) The salved vessel and other 
property shall not, without Ihe 
consent of the salvor, be removed 
fmm the port or place at which 
they first arrive after the 
completion of the salvage 
operations until satisfactory 
security has been put up (or the 
salvor's claim against the relevant 
vessel or property. 

Article 19. Interim payment 

(1) The court w arbitral tribunal 
having jurisdiction over the claim 
of the salvor may by interim 
decision order that the salvor 
shall be paid siKh amount on 
account as seems fair and just, 
and on such terms including 
terms as to security where 
appropriate as may be fair and 
just according to the 
circumstances of the case. 
In the event of an interim 
payment under this article the 
security provided under article 21 
shall be reduced accwdingly. 

Article 22. Interim payment 

(1) The tribunal having jurisdiction 
over the claim of the salvor may, 
by interim decision, order that the 
salvor shall be paid on account 
such amount as seems (air and 
just, and on such terms including 
terms as to security where 
appropriate, as may be (air and 
just according to (he 
circumstances of the case. 

(2) In the event of an interim 
payment under this article the 
security provided under article 21 
shall be reduced accordingly. 



Article 10 An. 4-4. Limitation of actions Art. 4-4. Limitation of actions Article 21. Limitation of actions Article 20. Limitation of actions Article 23. Limitation of actions 

A salvage action is barred after an 
interval of two years from the day on 
which the operations of assistance or 
salvage terminate. 
llic grounils uptm which the said period 
of limitation may be suspended or 
interrupted arc determined by the law of 
the court where the case is tried. 
The High Contracting Parties reser\'e to 
themselves the right to pro\'ide. by 
legislation in their respective countries, 
that the said period shall be extended in 
cases where it has not been possible to 
arrest the vessel assisted or salved in the 
territorial waters of the State in which the 
plaintiff has his domicile or principal 
place of business. 
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4-4.1. Any action relating to 
payment under the provisions 
of this Convention shall be 
time-barred if judicial or 
arbitral proceedings have not 
been instituted within a period 
of two years. The limitation 
period commences on the day 
on which the salvage 
operations are terminated. 

4-4.2. The person against whom a 
claim is made may at any time 
during the running of the 
limitation penod extend that 
period by a declaration to the 
claimant. This period may in 
the like manner be further 
extended. 

4-4.3. An action for indemnity by a 
person liable may be 
instituted even after the 
expiration of the limitation 
period provided for in the 
preceding paragraphs, if 
brought within the time 
allowed by the law of the 
State where proceedings are 
instituted. However, the time 
allowed shall not be less than 
90 days commencing fmm the 
day when the person 
instituting such action for 
indemnity has settled the 
claim or has been first 
adjudged liable in the action 
against himself. 

4-4.4. Without prejudice to the 
preceding paragraphs all 
matters relating to limitation 
of action under this Article are 
governed by the law of the 
State where the action is 
brought. 

Art. 4-6. Interest 

4-6.1. The right of the salvor to 
interest on any payment due 
under this Convention shall be 
determined according to the 
law of the State in which the 
court or arbitral tribunal 
seized of the case is situated. 

4-6.2. Interest shall in any evoit 
commence to run when the 
request referred to in 
paragraph 1 of Art 4-2 has 
been made. 

4-4.1. Any action relating to 
payment under the provisions 
of this Convention shall be 
time-barred if judicial or 
arbitral proceedings have not 
been instituted within a period 
of two years. The limitation 
period commences on the day 
on which the salvage 
operations are tenninated. 

4-4.2. The person against whom a 
claim is made may at any lime 
during the running of the 
limitation period extend that 
period by a declaration to the 
claimant. This period may in 
the like manner be further 
extended. 

4-4.3. An action for indemnity by a 
person liable may be 
instituted even after the 
expiration of the limitation 
period provided for in the 
preceding paragraphs, if 
brought within the time 
allowed by the law of the 
State where proceedings are 
instituted. However, the time 
allowed shall not be less than 
90 days commencing from the 
day when the p*son 
instituting such action for 
indemnity has settled the 
claim or has been first 
at^udged liable in the action 
against himself. 

4-4.4. Without prqudice to the 
preceding paragraphs all 
matters relating to limitation 
of action unda^ this Article are 
governed by the law of the 
State where the action is 
brought. 

An. 4-6. Interest 

The right of the salvor to interest on any 
payment due under this Conventicm shall 
be determined according to the law of the 
State in which the court or arbitral 
tribunal seized of the case is situated. 

(1) Any action relating to payment 
under this Convention shall be 
time-barred if judicial or arbitral 
proceedings have not been 
instituted within a period of two 
years. ITie limitation period 
commences on the day on which 
the salvage operations are 
terminated. 

(2) Tlie person against whom a claim 
is made may at any time during 
the running of the limitation 
period extend that period by a 
declaration to the claimant. This 
period may in the like marmer be 
further extended. 

(3) An action for indemnity by a 
person liable may he instituted 
even after the expiration of the 
limitation period provided for in 
the preceding paragraphs, if 
brought within the time allowed 
by the law of the State where 
proceedings are instituted. 

(1) Any action relating to payment 
under this Convention shall be 
time-barred if judicial or arbitral 
proceedings have not been 
instituted within a period of two 
years. The limitation period 
commences on the day on which 
the salvage operations are 
terminated. 

(2) The person against whom a claim 
is made may at any time during 
the running of the limitation 
period extend that period by a 
declaration to the claimant. This 
period may in the like manner be 
fiuther extended. 

(3) An action for indemnity by a 
person liable may he instituted 
even after the expiration of the 
limitation period provided for in 
the preceding paragraphs, if 
b rou^ t within the time allowed 
by the law of the State where 
proceedings are instituted. 

Article 23. Interest 

The right of the salvor to interest on any 
payment due under this Convention shall 
be determined according to the law of the 
State in which the court w arbitral 
triburwl seized of the case is situated. 

(1) Any action relating to payment 
under this Convention shall be 
time-barred if judicial or arbitral 
proceedings have not been 
instituted within a period of two 
years, fhe limitation period 
commences on the day on which 
the salvage operations are 
terminated. 

(2) The person against whom a claim 
is made may at any time during 
the running of the limitation 
period extend that period by a 
declaration to the claimant. This 
period may in the like manner be 
further extended. 

(3) An action for indemnity by a 
person liable may he instituted 
even after the expiration of the 
limitation period provided for in 
the preceding paragraphs, if 
brought within the time allowed 
by the law of the State where 
proceedings are instituted. 

Article 21. Interest 

The right of the salvor to interest on any 
payment due under this Convention shall 
be detwTnined accading to the law of the 
State in which the court or arbitral 
tribunal seized of the case is situated. 

Article 24. Interest 

The right of the salvor to interest on any 
payment due under this Convention shall 
be determined according to the law of the 
State in which the tribunal seized of the 
case is situated. 



Article 25. State-owned cargoes 

Unless the State owner consents, no 
provision of this Convention shall be 
used as a basis for the seizure, arrest w 
detention by any legal process of^ nor for 
any proceedings in rem against, non-
commercial cargoes owned by a State 
and entitled, at the time of the salvage 
operations, to sovereign immunit)' under 
generally recognized principles of 
international law. 

Article 26. Humanitarian cargoes 

No provision of this Convention shall be 
used as a basis for the seizure, arrest or 
ddcnlion of humanitarian cargoes 
donated by a State, if such Stale has 
agreed to pay for salvage services 
rendered in respect of such humanitarian 
cargoes. 

Art. 4-7 . Publication of arbitral awards Art. 4-7 . Publication of arbitral awards 

Contracting Stales shall take the 
measures necessary to make public 
arbitral awards made in salvage cases. 

4-7.1. Conlracting States shall encourage, 
as far as possible and if need be with the 
consent of the parties the publication of 
arbitral awards made in salvage cases. 

Article 
awards 

24. Publication of arbitral Article 
awards 

23. Publication of arbilral 

[Conlracting Stales shall encourage, as 
far as possible and if need be with the 
consent of the parties, the publication of 
arbitral awards made in salvage cases. ] 

Article 
awards 

27. Publication of arbilral 

Slates Parties shall encourage, as far as 
possible and with the consent of the 
parties, the publication of arbitral awards 
made in salvage cases. 

States Parties sliall encourage, as far as 
possible and with the consent of the 
parties, the publication of arbitral awards 
made in salvage cas%. 
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Arl. 4-5. Jurisdiction 

4-5.1. Unless otherwise agreed, an 
action for payment under the 
provisions of this Convention 
may, at the option of the 
plaintiff, be brought in a court 
which, according to the law of 
the Stale where the court is 
competent and within the 
jurisdiction of which is 
situated one of the following 
places: 

a) the principal place 
of business of the 
defendant 

b) the port to which the 
property salved has 
been brought, 

c) the place where the 
property salved has 
been arrested, 

d) the place where 
security for the 
payment has been 
given, 

e) the place where the 
salvage op«%tions 
look place. 

4-5.2. With respect to vessels owned 
by a contracting State and 
used for commercial 
purposes, each State shall be 
subject to suit in the 
jurisdiction set forth in the 
preceding paragraph and shall 
waive all defmces based on 
its status as a sovereign State. 
In the case of a vessel owned 
by a State and operated by a 
company which in that State 
is registered as the ship*s 
operator, owner shall for the 
purpose of this paragraph 
mean such company. 

4-5 J . Nothing in this article 
constitutes an obstacle to the 
jurisdiction of a contracting 
State for provisional or 
protecdve measures. 
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An. 4-5. Jurisdiction 

4-5.1. Unless the parties have agreed 
to the jurisdiction of another 
court or to arbitration, an 
action for payment under the 
provisions of this Convention 
may, at the option of the 
plaintiff , be brought in a 
court which, according to the 
law of the State where the 
court is situated, is competent 
and within the jurisdiction of 
which is situated one of the 
following places: 

a) the principal place 
of business of the 
defmdant 

b) the port to which the 
property salved has 
been brought, 

c) the place where the 
property salved has 
been arrested, 

d) the place where 
security (or the 
paymait has been 
given, 

e) the place where the 
salvage operations 
took place. 

4-5.2. With respect to vessels owned 
by a contracting State and 
used for commercial 
purposes, each State shall be 
subject to suit in the 
jurisdiction set forth in 
paragraph 1 of this article arxl 
shall waive all defences based 
on its status as a soveeign 
State. In the case of a vessel 
owned by a State and operated 
by a company which in that 
State is registered as the 
ship*s operator, owner shall 
for the purpose of this 
paragraph mean such 
company. 

4-5.3. Nothing in this Article 
constitutes an obstacle to the 
jurisdiction of a contracting 
State lor provisional or 
protective measures. ITie 
exercise by the salvor of his 
maritime lien whether by 
arrest or otherwise against the 
property salved shall not be 
treated as a waiver by the 
salvor of his rights, including 
the right to have his claim for 
salvage r«nuneration 
adjudicated by court or 
arbitral proceedings in another 
jurisdiction. 

Article 22 Jurisdiction 

4-5.1. Unless the parties have agreed 
to the jurisdicdon of another 
court or to arbitration, an 
action for payment under the 
provisions of this Convention 
may, at the option of the 
plaintiff , be brought in a 
court which is competent, 
according to the law of the 
State where the court is 
situated, and within the 
jurisdiction of which is 
situated one of the following 
places: 

a) the principal place 
of business of the 
defmdant 

b) the port to which the 
property salved has 
been brought, 

c) the place where the 
pM )̂perty salved has 
beai arrested, 

d) the place where 
security for the 
payment has been 
given, 

e) the place where die 
salvage operations 
took place. 

4-5 J . With respect to vessels owned 
by a contracting State and 
used for commercial 
purposes, each Stale shall be 
subject to suit in the 
jurisdiction set forth in 
paragraph I of this article and 
shall waive all defences based 
on its status as a sovereign 
State. In the case of a vessel 
owned by a State and operated 
by a company which in that 
State is regista%d as the 
ship's operator, owner shall 
for the purpose of this 
paragraph mean such 
company. 

Nothing in this Article constitutes an 
obstacle to the jurisdiction of a 
Contracting State fbr provisional or 
protective measures. ITie exercise by tlie 
salvor of his maritime lien whether by 
arrest or otherwise against the property 
salved shall not be treated as a waiver by 
the salvor of his rights, including the 
right to have his claim fbr sauvage 
ranuneration ac^udicated by court or 
arbitral proceedings in another 
jurisdicdon. 

Article 21 Jurisdiction 

4-5.1. Unless the parties have agreed 
to the jurisdicdon of another 
court or to arbitration, an 
action fbr payment tmder the 
provisions of this Convention 
may, at the option of the 
plaintiff , be brought in a 
court which, according to the 
law of the State where the 
court is situated, is competent 
and within the jurisdiction of 
which is situated one of the 
following places: 

a) the principal place 
of business of the 
defendant 

b) the port to which the 
property salved has 
been brought, 

c) the place where the 
property salved has 
been arrested, 

d) the place where 
security fbr the 
payment has been 
given, 

e) the place where the 
salvage opaations 
took place. 

Nothing in this Article constitutes an 
obstacle to the jurisdiction of a 
contracting State fbr provisional or 
protecdve measures. The exwcise by the 
salvor of his maritime lien whether by 
arrest or otherwise against the property 
salved shall not be treated as a waiver by 
the salvor of his rights, including the 
r i ^ t to have his claim fbr salvage 
remuneradon abjudicated by court or 
arbitral proceedings in another 
jurisdicdon. 



Chapter V. - LIABILITY OF SALVORS Chapter V. - LIABILITY OF SALVORS 

Art. 5-1. Limitation of liability Art. 5-1. Limitation of liability 

A contracting State may give salvors a 
right of limitation equivalent in manna^ 
and extent to the right provided for by the 
1976 Convention on the Limitation of 
Liability for Maritime Claims. 

A contracting State may give salvors a 
right of limitation equivalent in manner 
and extent to the right pMDvided for by the 
1976 Convention on the Limitation of 
Liability for Maritime Claims. 

Article 5-2 Damage caused during 
salvage 

op«̂ ons 
A Contracting State shall adopt the 
legislation necessary to relieve the 
salvors of all liability for damage caused 
[during the salvage operations^ and for 
which the shipowner or other person in 
\ ^ s e interest the salvage op«ations are 
carried out is liable. 
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CHAPTER V - FINAL CLAUSES 

Article 28. Signature, codification, 
acceptance, appro\'al and 
accession 

(1) This Convention shall be open (or 
signature at the Head- quarters of 
the Organization from I July 
1989 10 30 June 1990 and shall 
thereafter remain open for 
accession. 

(2) States may express their consent 
to be bound by this Convention 
by: 

(a) signature without 
reservation as to 
ratification, acceptance or 
approval; or 

(b) s ig^ture subject to 
ratification, acceptance or 
approval, followed by 
ratification, acceptance or 
approval; or 

(c) accession. 
(3) Ratification, acceptance, approval 

or accession shall be efYected by 
the deposit of an instnunent to 
that ehect with the Secretary-
General. 

Article 29. Entry into force 

(1) This Convention shall enter into 
force one year after the date on 
which 15 States have expressed 
their consent to be bound by it. 

(2) For a State which expresses its 
consent to be bound by this 
Convention after the conditions 
for mtry into force thereof have 
been met, such consent shall take 
effect one year after the date of 
expression of such consent. 



Article 2 ^ Scope of application 

(I) However, this Convention d o ^ 
not apply: 

(a) when all vessels involved 
are of inland navigation; 

(b) when all interested parties 
are nationals of the State 
where the proceedings are 
brought; 

1. to warships or to other 
vessel owned or 
operated by a State and 
being used at the time 
of the salvage 
operations exclusively 
on governmental non-
commercial services; 

2. when the property is 
permanently attached 
to the sea-bed for 
hydrocarbon 
production, storage and 
transportation. 

3. Nothing in this article 
shall affect the 
application of article 5 
nor duties to prevent or 
minimize damage to 
the environment.. 

Article 24. Reservations 

(I) Any State may, at the time of 
signature, ratification, 
acceptance, approval or 
accession, reserve the right not to 
apply the provisions of this 
Convention: 

(a) when all vessels involved are of 
inland navigation; 

(b) when all interested parties arc 
nationals of that State; 

(c) when the property is permanently 
attached to the sea-bed for 
hydrocarbon production, storage 
and transportation. 

(2) Reservations made at the time of 
signature are subject to 
confirmation upon ratification, 
acceptance or approval. 

1. Any State which has made a 
reservation to this Convention 
may withdraw it at any time by 
means of a notificaticm addressed 
to the Secretaiy-Gmicral. Such 
withdrawal shall take effect on 
the date the notification is 
received. If the notification states 
that the withdrawal of a 
reservation is to take efkct on a 
data speciRwl therein, and sudi 
data is later than the date the 
notification is received by the 
Secretary-General, the 

withdrawal shall take eOect on 
such later date. 

Article 30. Reservations 

(1) Any State may, at the time of 
signature, ratification, 
acceptance, approval or 
accession, reserve the right not to 
apply the provisions of this 
Convention: 

(a) when (he salvage operation 
takes place in inland waters 
and all vessels involved are 
of inland navigation; 

(b) when the salvage operations 
lake placc in inland waicrs 
and no vessel is involved; 

(c) when all intcrcsled parlies 
are nationals of that State; 

(d) when the property involved 
in maritime cultural property 
of prehistoric archaeological 
or historic interest and is 
situated on the sea-bed. 

(2) Reservations made at tlie time of 
signature are subject to 
confirmation upon ratification, 
acceptance or approval. 

Any State which has made a reservation 
to this Convention may withdraw it at 
any time by means of a notification 
addressed to the Secretary-General. Such 
withdrawal shall take effect on the date 
the notification is received. If the 
notification states that the withdrawal of 
a reservation is to take effiect on a data 
specified therein, and such data is later 
than the date the notification is received 
by the Secretaiy-GenKal, the withdrawal 
shall take effect on such later date. 

Article 31. Denunciation 
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(1) This Convention may be 
denounced by any State Party at 
any time after the expiry of one 
year fhxn the date on which this 
Convention enters into force for 
that State. 

(2) Denunciation shall be effected by 
the deposit of an instrument of 
denunciation with the Secretary-
gen« .̂ 

(3) A denunciation shall take effect 
one year, or such longer period as 
may be specifie3 in the 
instrument of denunciation, after 
the receipt of the instrument of 
denunciation by the Secretary-
(kneral. 



Article 32. Revision and amendment 

(1) A conference for the purpose of 
revising or amending this 
Convention may be convened by 
the Organization. 

(2) Be Secretary-General shall 
convene a conference of the 
Stales Parties to this Convention 
for revising or amending the 
Convention, at the request of 
eight Slates Parties, or one fourth 
of the States Parties, whichever is 
the higlier figure. 

(3) Any consent to be hound by this 
Convention expressed after the 
date of entry into force of an 
amendment to this Conventimi 
shall be deemed to apply to the 
Convention as amended. 
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Article 33. Depository 

(1) This Convention shall be 
deposited with the Secretary-
General. 

(2) The Secretary-General shall: 
(a) inform all States which 

have signed ihis 
Convention or accedcd 
thereto, and all Members 
of (he Organization, of: 

(i) each new signature 
or deposit of an 
instrument of 
ratification, 
acceptance, approval 
or accession 
together with the 
date thereof; 

(ii) the date of the entry 
into force of this 
Convention; 

(iii) (he deposit of any 
instrument of 
denunciation of this 
Convention together 
with the date on 
which it is received 
and the date on 
which the 
dwiunciation takes 
eflect; 

(iv) any amendment 
adopted in 
confbnnity with 
article 32; 

(v) the receipt of any 
reservation, 
declaration or 
nodficaticm made 
under this 
Convention; 

(b) transnit certified true 
copies of this Convention 
to all States which have 
signed this Convention or 
acceded thereto. 

(3) As soon as this Convention enters 
into force, a certified true copy 
thaeof shall be transmitted by the 
Depository to the Seo^tary-
G«i«Bl of the United Nations for 
registration and publication in 
accordance with Article 102 of 
the Charter of the United Nations. 
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Article 34. Languages 

This Convention is established in a single 
original in the Arabic, Chinese, English, 
French, Russian and Spanish languages, 
each text being equally authentic. 

In witness whereof the undersigned 
being duly authorized b}' (heir respeclivc 
Govemmenls (or that purpose have 
signed this Convention. 

Done at London ihis twenty-eighth day 
of April one thousand nine hundred and 
eighty-nine. 

ATTACHMENT I 

Common Understanding Concerning 
Articles 13 and 14 of the International 

Convention on Sal^-age, 1989 

It is the common understanding of the 
Conference that, in fixing a reward under 
article 13 and assessing special 
compensation under article 14 of the 
International Convention on Salvage, 
1989 the tribunal is under no duty to fix a 
reward under article 13 up to the 
maximum salved value of the vessel and 
other propaty before assessing the 
special compensation to be paid under 
article 14. 

ATTACHMENT 2 

Resolution Requesting the Amendment 
of the York-Antwerp Rules, 1974 

The International Conference on Salvage, 
1989, 

Having adopted the international 
Convention on Salvage, 1989, 

Considering that payments made 
pursuant to article 14 are not intended to 
be allowed in general average. 

Requests the Secretary-General of the 
International Maritime Organization to 
take the appropriate steps in order to 
ensue speedy amendment of the York-
A n t w a p Rules, 1974, to ensure that 
special compensation paid under article 
14 is not subject to general average. 



LLOYD'S STANDARD FORM OF SALVAGE AGREEMENT 
1908 -1924 -1926 - 1950 - 1953 -1967 - 1972 -1980 - 1990 - 1995 

CHRONOLOGY 
on Amendments introduced 

by Y.K.Huang 20/10/1997 
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The Conuadof": name mua 
lilways be iiiscncd in Line 2 of this 
Form; and wheii-cver l!ic 
Agrecmcm i* dgmcd by Ibe Maacr 
of ilic S;i!\ing Vessel lie inusi 
describe himself as such and add 
to bif dgnamre ihe * o n l : "For and 
on behalf of ihc Contractor 

The Cowractof: name miai 
mh*m)ibemicncdmLiae2ofUi l : 
Fonm; m d * h e n - c \ ^ Ihe 
Agree mcnl is signed by ihe Master 
of the Salving Vessel, he must 
describe himself as such and add 
to his signature the words "For and 
o# behalf of ihe Compactor". 

On board the 
19 

On board the 
19 

I The Coniractor agrees lo 
UK hia bcsi endeavours to 
wive the and her 
cargo and take her into 
or other place to be hereaOer 
agreed with the Master, 
providing at his own risk all 
proper steam and other 
awistance and labour. 

I The Contractor agrees to 
uae his best endeavours to 
salve the and her 
cargo and take them into 
or other place to be hereafter 
agreed with the Master, 
providing at his own risk all 
proper Aeam and other 
assistance and labour. 

The Cooiniaw': name nma 
always be inscncd in Line 2 of this 
Form; and w hcn-c\ cr the 
Agrecmeml k dgmed b) (he Mailer 
of (he Sah mg V e u c l he nwm 
describe himself as such and add 
lohisdgn^urcihCRwds'̂ Fbraad 
on behalf of the Contractor". 

1. Insert name of person 
signing on behalf of Owners of 
popeny lo be The Mader 
should sign w herever possible. 
2 The Contractor's name 
should always be inserted in line 3 
and wtemever the Agreement is 
d p K d by (he Maaer of die 
Salving vessel or other person on 
behalf of the Contractor the name 
of the Master or other person must 
also be inscncd in line 3 before 
Ihe wonb "Af mod on behalf oT. 
The words "for and on behalf o f 
should be deleted where a 
Coenacior d p : pemmally. 
3. If at the time of tlie signing 
of this Agreement it is not possible 
to decide upon the figure to be 
inserted in Clause i the space may 
be left blank as the question of 
security is dealt with in CIausc4 
and the Fonn provides for lite 
mmouN of rcmoneaUoK If am) . #o 
be decided either by agreement or 
by Arbitration. 

On board the 
dated 19 

On board the 
dated 19 

IT IS HEREBY AGREED IT IS HEREBY AGREED 
between Captain of the between Captain of the 
(aAerwards called "ihe (afterwards called "the 
Masta^") and Master") and 
(aAerwards called "the (aAerwards called "the 
C^tractor^ as Ibllows - Contractor") as follows 

rr IS HEREBY AGREED IT IS HEREBY AGREED 
between Captain of the bwveen Captain for and 
(afterwards called "ihc oobdial foftheOwnerofthe 
Master") and 
(afterwards called "the 
Contractor") as fbllow::-

Freight and 
and on 
(hereinafter 
Contractor^ 

her Carg) and 

behalf 
called 

fbr 
of 

"the 

I The Coniracior agrees to 
use his best endeavours to 
salve the and her 
cargo and take them into 
or other place to be hereafter 
agreed with the Master, 
pDviding at his own risk all 
proper steam and other 
assistance and labour. 

I- Insert name of person 
signing on behalf of Owners of 
pnipeny w be a h cd. The Maaer 
should sign w hcre\ er possible. 
2 The Coouacxof'i mamc 
should always be insened in line 3 
and whenever the Agreement is 
sigmed by Ibe Maaer of ihe 
Salving vessel or other person on 
behalf of ihe CwUaclor ihe mamc 
of the Master or other person must 
also be inserted in line 3 before 
die words "for and on behalf o f . 
The words "for and on behalf o f 
should be deleted where a 
Contractor signs personally. 
3. If at the time of the signing 
of this Agreement it is not possible 
to decide upon the figure to be 
inserted in Clause 1 the ipace may 
be left blank as the question of 
security is dealt with in Clausc4 
mod Ihe Fonn pm*ide# h r 
amount of remuneration, if any, to 
be decided either by agreement or 
by Arbitration. 

I The Contractor agrees to 
use his best endeavours to 
salve the and her 
cargo and take them into 
Of other place to be hereafter 
agreed with the Kiasta ,̂ 
providing at his own risk all 
poper steam and other 
assistance and labour. 

I The Contractor agrees to 
use his best endeavours to 
salve the and her 
cargo awl take them into 
or otho^ place to be hereafter 
agreed with the Master, 
providing at his own risk all 
proper steam and other 
assistance and labour. 

I Insert name of person 
signing on behalf of Owners of 
popeny lo be o h ed. The Maaer 
should sign whcrc\ cr possible. 
2. Tlie Contractor's name 
should always be inserted in line 3 
and whenever the Agreement is 
signed by the Master of the 
Salving vessel or other person on 
behalf of the Contractor the name 
of the M a a e r w other penom mua 
also be inserted in line 3 before 
Ihe words "for mod on behalf o f . 
The words "for and on behalf o f 
sliould be deleted where a 
Contractor signs personally. 

3. If at tlic time of the signing 
of this Agreement it is not possible 
to decide upon the figure to be 
inserted in Clause 1 tlie space may 
be left blank as the question of 
secwAy b dea# *Uh Im ChuM4 
and the Fonn provides for Ihc 
amount of remuneration, if any, to 
be decided either by agreement or 
by Arbitration, 

On board the 
dated 19 

IT IS HEREBY AGREED 
between Captain k r and 
onbehalf of theOwoerof the 
" " h e r Cargo and 
Freight and for 
and on behalf of 
(hereinafter called "the 

contrackmn-

I. InKM mame of pemm 
migning on behalf of OwTien of 
pmpeny be olvcd. The k b a e r 
should sign w hcrcv cr possible. 
2 The CoBbaoor'm mame 
should always be inserted in line 3 
and wheuever the Agreement is 
signed by the Master of the 
Sahing \ ^ a e l or other permo on 
behalf of the Contractor the name 
of the Master or other person must 
also be hiserted in line 3 before 
Ihe words "for and on behalf o f . 
The w w h mod on bdmH o T 
should be deleted where a 
Cooumdor dgmspenomaOy. 

I, Inscn name of person 
mgolng (m behalf of Owmen of 
property lo be salved. The Master 
ihooW sign *bere\er possible. 
2 The ConUador': maoK 
should always be inserted in line 3 
and *hemc\^ ihc Agrccmeoi Im 
signed by ihe Maslcr of ihc 
Salving vessel or other person on 
behalf of the Contractor the name 
of the Master or other person must 
also be inserted in line 3 before 
the words "for and on behalf o f . 
The words "for and on behalf o f 
should be (kleicd * t e r c a 
Contractor signs personally. 

On board the 
dated 19 

IT IS HEREBY AGREED 
between Captain A)r and 
onbehalfoftheOwner of t l * 

" her Cargo and 
F r e i ^ and for 
and on behalf of 
(hereinafter called "the 
Contrmctor^:-

On board the 
dated 19 

IT IS HEREBY AGREED 
between Captain k r and 
onbdudf of iheOwmerof the 
" " h e r cargo and 
freight and fbr 
and on behalf of 
(hereinafter called "the 
Contractor"):-

I The Contractor agrees to 
use his best endemvours to 
salve the and her 
cargo and take them inhi 
or other place lo be hereafter 
agreed with the Master, 
providing at bis own risk all 
proper steam and other 
assistance and labour 

1 Inscn name of person 
signing on behalf of Owners of 
property to be Siilved. The Master 
dwwld siga w t e m er possible. 
2. The Contractor's name 
should always be inserted in line 4 
and whenever ihe Agrcemcm is 
signed b> the Mawcr of ihg 
Salving v e n d or o(hcr penm: im 
behalf of ihe Conuador ihe name 
of the Master or other person must 
also be inserted in line 4 before 
Ihe word: "(or mod o# behalf oT. 
The *T)nls "Ibr mod (m b d a l f o T 
should be deleted where a 
CoatmctordgasperMally. 

3. Insen place If a y t e d In 
clause l(a)(i) and currency if 
agreed In dmusc 1(e). 

On board the 
dated 19 

i t IS HEREBY AGREED 
between Captain fbr and 
on bdalf of Ihe Owner of the 
" " h e r cargo and 
freight bunkers and stores 
and for and on 
behalf of (hereinafter 
called "the Contractor"):-

I The Contractor agrees to I (a) The Contractor 
use his best endeavours to agrees to use his best 
salve the and her endeavours to salve 
cargo and take them into the" "and/or her cargo 
w other place to be hereafter bunkers and stores and take 

them into or other 
place to be hereafter agreed 
or if no place is named or 
agreed to a place of safiay. 
The Contractor further 
agrees to use h » beat 
endeavours to prevent the 
escape of oil Aom the vessel 
while perfbrminp the 
scrviccs of salving the 
subject vessel and/or her 
cargo bunkers and stores. 

On board the 
dated 19 

IT IS HEREBY AGREED 
between Captain fbr and 
oobdialf of theOwnerof the 

" h e r cargo freight 
bunkers stores and any other 
property thereon (hereinafter 
collectively called "the 
Owners") and fbr 
and on behalf of 
(hereinafter called "the 
Contractor") that -

I (a) The Contractor 
agrees to use his best 
endeavours: 

(i) to salve the 
" "and/bf her cargo 
freight bunkers stores and 
any other |*operty thereon 
and take them inW w 
to much other place as may 
hereafter be agreed either 
place be tkemed a x^ace of 
safety w if no such place is 
named or agreed to a place of 
safiety and 

(li) while perfbrming 
the salvmge scrviccs to 
prevent or minimize damage 
to the environmenL 

I liucn name of person 
dgmng on behalf of Owncn of 
propeny lo be n h ed The Nlaacr 
dioald sign wberc\ cr pooiblc^ 
2. The Coitiracw : mame 
dMXdd al*a>: be liucficd hi line 4 
and *hcmc\er ihc Apctmcwl is 
signed b\ tlic M.isici i>i' 
Sailing vessel or w h o p a w n 
behalf of lite CmMfador ihe na 
of the Masler or other penon mua 
also be inserted in line 4 before 
tlic words "for and on behalf o f 
The words "for and on behalf o f 
should be deleted where 
Coetnoor dgns persoomlly. 
3. Insert placc if agreed in 
clause l(a){i) and currency if 
agreed im clause 1(e). 

On board the 
dated 

IT IS HEREBY AGREED 
between Captain fbr and 
on behalf of the Owner of the 
" " h e r cargo freight 
bunkers stores and any other 
property thereon (hereinafter 
collectively called "the 
Owners") and fbr 
and on behalf of 
(hereinafter called "the 
ConUmctor") that > 

I (a) The Contractor 
agrees to use his best 
endeavours: 

(i) to salve the 
"and/or her cargo 

freight bunkers stores and 
any other property thereon 
anci take them into or 
to such other place as may 
hereafter be agreed either 

10 be deemed a place of 
safety or if no such place is 
named or agreed to a place of 
safety and 

(li) while performing 
the salvage services to 
prevent or minimize damage 
to the environmenL 



The services xhmll be The services shall be The services shall be The wrvke: shall be The service* shall be The services shall be The service* * a l l be 
MMbnd w d m a q w d as mxbMd w d a x q w d as mwkMd w d w imwkMd w d a w q w d « i tmknd w d Mogmd w w d M s q w d as Mmknd w d a w q A d as 

smvms x̂m ae u|xm ae sdwyp sŵ â ae wjtmp swwea ae awwas qmn &e wjv̂ ^ *e wjtmy savws u|̂m ae 
principle of "no cure - no principle of "no cure - no principle of "no cure - no principle of "no cure - no prir^pk of "no cure - no prii^iple of "no cure - no prir^ple of "no cure 

pyt î y" 

and the Coniractor* 
remuneration in the event of 
success shall be f 

iws sum shdi 
dbnmnhbed̂ nwdwm 
hereinafter mentioned in 
which case ihe remuneration 
for die service* rendered 
shall be fixed by Arbitration 
in London in the manner 
hereinafter prescribed: and 
any other difference arising 
out of this AgreemeiM or the 
operaiioas thereunder shall 
be referred to Arbitration in 
the same way. 

and the Contractor's 
remuneration in the event of 
success shall be f 
unless this sum shall 
afterwards be objected to as 
hereinaAer mentioned in 
which case the remuneration 
for the services rendered 
shall be fixed by Arbitration 
in London in the manner 
hereinafter prescribed: and 
any other diOerence arising 
out of this Agreement or the 
operatioos thereunder shall 
be referred to Arbitration in 
the same way 

In the event of the services 
referred to in this Agreement 
or any part of such services 
having been already rendered 
at the date of this Agreement 
by the Contractor to the said 
vessel Of her cargo h is 
agreed that the provisions of 
this Agreement shall mtmatis 
mutandis apply to wch 
services. 

and the Contractor's 
remuneration in the event of 
success shall be f 
unless this sum shall 
afterwards be objected to as 
hereinafter mentioned in 
which case the remuneration 
(or the services rendered 
shall be fixed by Arbitration 
in London in the manner 
hereinafter prescribed: and 
any other difference arising 
out of this Agreement or the 
operations thereunder shall 
be rderred to Arbitratiwi in 
the same way. 

In the event of the services 
referred to in this Agreement 
or any part of such services 
having been already rertdered 
at the date of this Agreement 
by the Contractor to the said 
vessel or her cargo it is 
agreed that the provisions of 
this Agreement shall mutatis 
mutan&s mpply lo such 
services 

and the Contractor's 
remuneration in the event of 
success shall be f 
uiUess this sum shall 
afterward* be objected to as 
hereinafter mentioned in 
which case the remuneration 
(br the services rendered 
shall be fixed by Arbitration 
in London in the manner 
hereinafter prescribed: and 
any other difkreoce arising 
out of this AgreemerU or the 
operations thereunder shall 
be referred to Arbitration in 
the same way. 

In the event of the services 
referred to in this Agreement 
or any part of such service* 
having been already rendered 
at the date of this Agreement 
by the Contracts to the said 
vessel or her cargo it is 
agre^ that the provisions of 
this Agreement shall mutatis 
mulan3is *pply to sud* 
services. 

and the Contractor's 
remuneration in the event of 
success shall be f , 
unless this sum shall 
afterwards be objected to as 
hereinafter mentioned in 
which case the remuneration 
(br the services rendered 
shall be fixed by Arbitration 
in London in the manner 
hereinafter prescribed: and 
any other diffierence arising 
out of this Agreement or the 
operatiws thereunder shall 
be r^erred to Arbitration in 
the same way 

In the event of the services 
referred to in this Agreement 
or any pan of such services 
havifig been already rendered 
at the date of this Agreement 
by the Contractor to the said 
vessd or her cary) it is 
apted that the provisimis 
this Agreement shall mutatis 
mutmn&s to such 
services. 

and the Contractor's 
remuneration in the event of 
success shall be f 
unless this sum shall 
afterwards be objected to as 
hereinafter mentioned in 
which case the remuneration 
(w the services rendered 
shall be fixed by Arbitration 
in London in the manner 
hereinafter prescribed: and 
any other difkrence arising 
out of this Agreement or the 
operations thereurxler shall 
be referred to Arbitration in 
the same way. 

In the event of the services 
referred to in this Agreement 
or any pan of such services 
having been already rendo^ed 
at the date of this Agreement 
by the Contractor lo the said 
vessel w her cary) it is 
agreed that the provisions of 
this Agreement shall mutatis 
mutandis apply to such 
services. 

The services Aall be 
rendered and accepted as 
salvage services upon the 
principle of "no cure - no 
pay" except that where the 
property Wng salved is a 
tanter laden or partly laden 
with a cargo of oil and 
without negligence on die 
pan of the extractor and/or 
his Servants and/or Agents 
(I) the services are not 
successful or (2) are only 
panially successful or (3) the 
Contractor is prevented from 
completing the services the 
Contractor shall nevertheless 
be awarded solely against the 
Owner of such tanker his 
reasonably incurred expenses 
and an increment not 
exceeding IS per cent of 
such expenses but only if and 
to the extent that such 
expenses together with the 
irKfement are greater than 
any amount otherwise 
recoverable under this 
Agreement Within the 
meaning of the said 
exception to the principle of 
"no cure - no pay" expenses 
shall in addition to actual out 
of pocket expenses include a 
f ^ rate for all tugs 
persomwl and other 
equipment tised by the 
(Contractor in the services 
and oil shall mean crude oil 
fuel oil heavy dicsel oil and 
lubricating oil 

In case of arbitration being 
claimed the Contractor's 
remuneration in the event of 
success shall be fixed by 
arbitration in London in 
the manner hereinafter 
prescribed: and any 
difference arising out of this 
Agreement or the operations 
thereunder shall be referred 
to arbitration in the same 

In the event of the services 
referred to in this Agreement 
or any pan of such services 
having been already rendered 
at the date of this Agreemeru 
by the Contractor to the said 
vessel or her cary) it is 
agreed that the provisioos of 
this Agreement shall apply 
to s u ^ services. 

0%) St*ject to clause 2 
incorporating Convention 
Anicle 14 tEe services shall 
be rendered and accepted as 
sa lva^ services i:pon the 
principle of "no cure - no 
pay". 

(b) The Contractor's 
remuneration shall be fixed 
by arbitration in London in 
the manner hereinafter 
prescribed and any 
difference arising out of this 
Agreement or the operations 
thereunder shall be referred 
to arbitration in the same 

In the event of the services 
referred to in this Agreement 
or any pan of such services 
having been already rendered 
at the date of this Agreement 
by the Contracts to the said 
vessel and/or her carp) 
btmken and stores Ae 
provisions of this Agreement 
dull apply to such 
services. 

(c) It is hereby further 
agreed thai the security to be 
provided to the Committee 
of Lloyd's the Salved Values 
the Award and/or Interim 
Award and/or Award on 
Appeal of the ArbitraK»r 
ano/br Afbitrator(s) on 
Appeal shall be in 

"Currency. 

(b) Subject to the 
statutory provisions relating 
K) special compensation the 
services shall be rendered 
and accepted as salvage 
services upon the principle of 
"no cure - no pay" 

(c) The Contractor's 
remuneration shall be fixed 
by arbiu^tion in London in 
the manner hereinafter 
prescribed and any 
difference arising out of this 
Agreement or the operations 
th*eunder shall be referred 
to arbitration in the same 

(d) In the event of the 
services referred to in this 
Agreement or any pan of 
such services having been 
already rendered at the date 
of this Agreement by the 
ContracKK to the said vessel 
and/or her cargo fitight 
bunkers sb)res and any otlier 
properly thereon the 
provisions of this Agreement 
shall apply to such services. 

(e) The security to be 
provided to the Council of 
Lkyd's (hereinafter called 
"the Councir) the Salved 
Value(s) the Award and/or 
Interim Award(s) and/or 
Award on Appeal of the 
Arbitrator and/or 
Arbitrator(s) on Appeal shall 
be in "Currency. 

(c) The Contractor's 
remuneration shall be fixed 
by arbitration in London in 
the manner hereinafter 
prescribed and any 
difference arising out of this 
Agreement or the operations 
thereunder shall be referred 
to arbitration in the same 

(d) In the event of the 
services referred to in this 
Agreement or any pan of 
such services having been 
already rendered at the date 
of this Agreement by the 
Contractor to the said vessel 
and/or her carg) freight 
bunkers stores ai^ any other 
poperty thereon the 
provisionsof this Agreement 
shall apply to such services. 

(e) The security to be 
provided to the Council of 
Lloyd's (hereinafter called 
'^te Councir^ the Salved 
Value(s) the Award and/or 
Interim Award(s) and/or 
Award on Appeal of the 
Arbitrator and/br 
Arbitrator(s) on Appeal shall 
be in" "Currency. 



11 Any dispuic bdween 
any oC ihc paMies iniMcsied 
in ihe piopeny salved as w 
the proponions m which ihc\' 
are to coniribuic lo the sum 
awarded or provide ihe 
security or as lo any other 
matter concerning them shall 
be referred to and 
determined by the 
Committee of Lloyd's whose 
decision shall be final and is 
to be complied with 
forthwith. 

The Contractor may make 
icasonable use of the vessel's 
gear anchors chains and 
other appurtenances during 
and for the purpose of the 
operations free of costs but 
shall not unnecessarily 
damage abandon or sacrifice 
the same w any other of the 
propeny. 

11 Any dispute between 
anv of the panics intercsied 
in the piopcny sa)\cd as to 
the pioportions in which the)' 
are to contribute to the sum 
awarded or provide the 
security or as to any other 
matter concerning them shall 
be referred to and 
determined by the 
Committee of Lloyd's whose 
decision shall be final and is 
to be complied with 
forthwith. 

12 Any dispute between 
any of the paities interested 
in the property salved as to 
the proportions in which the) 
are to contribute to the sum 
awarded or provide the 
security or as to any other 
matter concerning them shall 
be referred to and 
determined by the 
Committee of Lloyd's whose 
decision shall be Anal and is 
to be complied with 
forthwith 

The Contractor may make 
reasonable use of the vessel's 
gear anchors chains and 
other appurtenances during 
and for the purpose of the 
operations free of costs but 
shall not unnecessarily 
damage abandon or sacrifice 
the same or any other of the 
property 

The Contractor may make 
reasonable use of the vessel's 
gear anchors chains and 
other appurtenances during 
and for the purpose of the 
operations free of costs but 
shall not unnecessarily 
damage abandon or sacrifice 
Ihe same or any other of the 
property. 

12 Any dispute between 
any of the parties interesied 
in the property salved as to 
the proportions in which they 
are to contribute to the sum 
awarded or provide the 
security or as to any other 
such matter shall be referred 
to and determined by the 
Committee of Lloyd's or by 
some other person or persons 
appointed by the Committee 
whose decision shall be final 
and is to be complied with 
forthwith. 

The Contractor may make 
reasonable use of the vessel's 
gear anchors diains and 
other appurtenances during 
and for the purpose of the 
operations free of costs but 
shall not unnecessarily 
damage abandon or sacrifice 
the same or any other of the 
property. 

12 Any dispute between 
any of ilie paities inieiested 
in the property salved as to 
the proportions in which they 
are to contribute to the sum 
awarded or provide the 
security or as to any other 
such matter shall be referred 
to and determined by the 
Committee of Lloyd's or by 
some other person or persons 
appointed by the Committee 
whose decision shall be final 
and is to be complied with 
forthwith. 

12 Any dispute between 
any of tlie pajiies iniaested 
in the property salved as to 
the proportions in which they 
are to contribute to the sum 
awarded or provide the 
security or as to any other 
such matter shall be referred 
to and determined by the 
Committee of Lloyd's or by 
some other person or persons 
appointed by the Committee 
whose decision shall be final 
and is to be complied with 
forthwith. 

The Contractor may make 
reasonable use of the vessel's 
gear anchon chains and 
other appurtenances during 
and for the purpwe of the 
operations fYee of costs but 
s6all not unnecessarily 
damage abandon or sacrifice 
the same or any other of the 
l*opmy. 

10 In ease of arbitration 
being claimed the 
remuneration for the scr\ iocs 
shall be Hxed by an 
Arbitrator to be appointed by 
the Committee o^ Lloyd's 
The Arbitration shall (subject 
to the next succeeding 
Clause) be held in 
accordance with English law 
and shall be held in Condon. 

The Contractor may make 
reasonable use of the vessel's 
gear andwrs chains and 
other appurtenances during 
and for the purpose of the 
operations free of costs but 
shall not unnecessarily 
damage abandon or sacrifice 
the same or any other of the 
property. 

If this Clause is not 
completed then the security 
to be provided and the 
Salved Values the Award 
and/or Interim Award and/or 
Award on Appeal of the 
Arbitrator and/or 
Arbitrator(s) on Appeal shall 
be in Pounds Sterling. 

(d) The Agreement shall 
be governed by and 
arbitration thereunder shall 
be in accordance with 
English law 

The Contractor may make 
reasonable use of the vessel's 
gear anchors diains and 
other appurtenances during 
and for the purpose of the 
operations ftte of costs biA 
stall not unnecessarily 
damage abandon or sacrifice 
the same or any other of the 
property the subject of this 
AgreemenL 

wiylhing heieiiibcloie mnylhing 
contained should the contained 

NotwitlisliuuiiuB } 
hei cmbcfoic mnylhing 

should the contained 

NtHwithilmiklini; I 
hcxcinbelbrc anything 

should the contained 

NtilwillwlmnJmg .* 
heieinbclbie anything 

should the contained 

Notwilh»tmnding J 
hereinbefore anything 

should the contained 

NiHwitlisCiuuliiiy 15> 
hcieinbcfoie anything 

should the contained 

NtXwilkilniiJing l<i 
hneinbelbic anything 

the contained 

(f) If clause 1(e) is not 
completed then the security 
to be provided and the 
Salved Valuers) the Award 
and/or Interim Award(s) 
and/or Award on Appeal of 
the Arbitrator and/or 
Arbitrator(s) on Appeal shall 
be in Pounds Sterling 

(g) The Agreement and 
Arbitration thereunder shall 
except as otherwise expressly 
provided be governed by and 
arbitration thereunder be in 
accordance with English law. 

(f) If clause 1(e) is not 
completed then the security 
to be provided and the 
Salved Value(s) the Award 
and/or Interim Award(s) 
and/or Award on Appeal of 
the Arbitrator and/or 
Arbitratorfs) on Appeal shall 
be in Pounds Sterling 

(g) The Agreement and 
Arbitration thereunder shall 
except as other\\ise expressly 
provided be governed by and 
arbitration thereunder be in 
accordance with English law. 

including the English law of including the English law of 
salv^e salvage 

PROVISIONS AS TO THE PROVISIONS AS TO THE 
SERVICES SERVICES 

2 Article 1(a) to (e). 8. 
13.1, 13.2 first sentence, 
13.3 and 14 of the 
International Convention on 
Salvage 1989 ( ^ 
Convention Articles") set out 
hereafter are hereby 
incorporated into this 
Agreement. The terms 
"Contractor" and 
"servicesTsalvage services" 
in this Agreement shall have 
the same meaning as the 
terms "salvor(s)" and 
"salva^ operauon(s)" in the 
Convention Articles. 

2. The Owners their 
Servants and Agents shall 
co-operate fully with the 
Contractor in and about the 
salvage including obtaining 
entry to the place named in 
Clause 1 of ihia Agreement 
or such other place as may be 
agreed or if applicable the 
place of safety to which the 
salved property is taken. The 
Owners shall promptly 
accept redelivery of the 
salved property at such 

The Contractor may make 
reasonable use of the vessel's 
machinery ^ar equipnent 
anchors chains stores and 
other appurtenances during 
and for the purpose of the 
operations f i ^ of expense 
but shall not unnecessarily 
damage abandon or sacrifice 
the same or any property the 
subject of this Agreemenl 

4. The Owners their 
Servants and Agents shall 
co-operate fully with the 
Contractor in and about the 
salvage including obtaining 
entry to the place named or 
the place of safety as defined 
in Clause 1. 

The Contractor may make 
reasonable use of the vessel's 
machinery ^ear equipment 
anchon chains stores and 
other appurtenances during 
and for the purpose of the 
operations free of expense 
but shall not unnecessarily 
damage abandon or sacrifice 
the same or any property the 
subject of this Agreement. 

2. Definitions: In this 
Agreem«it any reference to 
"Convention" is a refyence 
to the International 
Convention on Salvay 1989 
as incorporated in the 
Merchant Shipping (Salvage 
and Pollution) Act 1994 (any 
amendment thereto). The 
terms "Contractor" and 
"services"rsalva^ services" 
in this Agreement shall have 
the same meaning as the 
terms "salvor(s)" awl 
"salv%e operation(s)" in the 
Convention. 

3. Ownen Cooperation: 
The Owners their Servants 
and Agents shall co-operate 
fully with the Contractor in 
and about the salvage 
including obtaining entry to 
the place named or the place 
of safety as defined in Clause 

The Contractor may make 
reasonable use of the vessel's 
machinery gear equipment 
anchors chains stores and 
other appurtenances during 
and for the purpose of the 
operations free of expense 
but shall not unnecessarily 
damage abandon or sacrifice 
the same or any property the 
subject of this Agreement 

NwtwiilMtmiidmg 
lieicinbcibrc 

operations be only partially operations be only partially operations be only partially operations be only partially operations be only partially operations be only partially operations be only partially operations be only partially 
successful without any successfW without any succeoful without any successful without any successful without any success&l without any successful without any successful without any 



W WMt of 
ordinary skill and care on the 
pan of the Contractor or of 
any person by him employed 
in tAe operations, and any 
portion of the Vessel's Cargo 
or Stores be salved by iKe 
Contractor, he shall be 
entitled to reasonable 
remuneration not exceeding 
a sum equal to per cent 
of the estimated value of the 
propeny salved at or 
if Ihc property salved shall 
be sold there then not 
exceeding the like 
percentage of the net 
proceeds of such sale aOer 
deducting all expenses and 
customs duties or other 
imposts paid or incurred 
thereon but he shall not be 
entitled to any further 
remuneration reimbursement 
or compensation whatsoever 
and such reasonable 
lemuocration shall be fixed 
in case of difTerence by 
Arbitration in manner 
hereinafter prescribed. 

n ^ ^ ^ K M WMt of 
orG înary skill and care on the 
pan of the Contracmr or of 
any person by him employed 
in the operations, and any 
portion of the Vessel's Cargo 
or Stores be salved by the 

entitled to reasonable 
remuneration not exceeding 
a sum equal to per cenL 
of the estimated value of the 
pmpeny salved at or 
if the propeny salved shall 
be sold there then not 
exceeding the like 
percentage of the net 
proceeds of such sale aOer 
deducting all expenses and 
customs duties or other 
imposts paid or incurred 
thereon but he shall not be 

remuneration reimbursement 
or compensation whatsoever 
and such reasonable 
remuneration shall be fixed 
in case of difTerencc by 
Arbitration in manner 
hereinafler prescribed. 

4. The Contractor shall 
immediately after the 
termination of the services 
notify the Secretary of 
Lloyd's of the amoum for 
which he requires security to 
be given: and (ailing any 
such notification by him 
within 48 hours (exclusive of 
Sundays or other days 
observed as general holidays 
at Lloyd's) after the 
termination of the services, 
he shall be deemed to require 
security to be given for the 
sum named in Clause I. or if 
no sum be named in Clause 
I, then (or such sum as the 
Committee of Lloyd's in 
their absolute discretion shall 
consider suflicienL 

negligence or want of 
ordinary skill and care on the 
part of the Contractor or of 
any person by him employed 
in the operations, and any 
portion of the Vessel's Cargo 
or Stores be salved by tKe 
Contractor, he shall be 
entitled to reasonable 
remunMtion not exceeding 
a sum equal to per cenl 
of the estimated value of the 
property salved at or 
if the property salved shall 
be sold there then not 
exceeding the like 
percentage of the net 
proceeds of such sale after 
deducting all expenses and 
customs duties or other 
imposts paid or incurred 
thereon but he shall not be 

remuneration reimbursement 
or compensation whatsoever 
and such reaswiable 
remuneration shall be fixed 
in ease of difTerence by 
Arbitration in manner 
hereinafter prescribed. 

4 The Contractor shall 
immediately after the 
termination of the services or 
sooner notify the Committee 
of Lloyd's of the amount for 
which he requires security to 
be given: and failing any 
such notification by him not 
later than 48 hours (exclusive 
of Sundays or other days 
observed as general holidays 
at Lloyd's) after the 
termination of the services, 
he shall be deemed to require 
security to be given for the 
sum named in Clause I, or if 
no sum be named in Clause 
I, then for such sum as the 
Committee of Lloyd's in 
their absolute discretioo shall 
consider sufficieni 

Such security shall be given 
in such manner and from as 
the Committee of Lloyd's in 
their absolute discretion may 
consider sufficient but the 
Committee of Lloyd's shall 
not be in any way 

negligence or want of 
ordinary skill and care on the 
part of the Contractor or of 
any person by him employed 
in the operations, and any 
portion of the Vessel's Cargo 
Of Stores be salved by tfle 
Contractor, he shall be 
entitled to reasonable 
remuneration not exceeding 
a sum equal to per cenL 
of the estimated value of the 
propeny salved at or 
if the propeny salved shall 
be sold there then not 
exceeding the like 
percentage of the net 
proceeds of such sale after 
deducting all expenses and 
customs duties or other 
imposts paid or incurred 
thereon but he shall not be 
entitled to any fimher 
remuneration reimbursement 
or compensation whatsoever 
and such reasonable 
remimeration shall be fixed 
in case of difference by 
Arbitration in manner 
hereinafter prescribed. 

4 The Contractor shall 
immediately afler the 
termination of the services or 
sooner notify the Committee 
of Lloyd's of the amount for 
which he requires security to 
be given: and failing any 
such notification by him not 
later than 48 hours (exclusive 
of Sundays or other days 
observed as general holidays 
at Lloyd's) after tSe 
termination of the services, 
he shall be deemed to require 
security to be given for the 
sum named in Clause I, or if 
no sum be named in Clause 
I, then for such sum as the 
Commioee of Lloyd's in 
t h w absolute discretion shall 
consider sufficient, 

Such security shall be given 
in such manner and from as 
the Committee of Lloyd's in 
their absolute discretion may 
consider sufficient but the 
Committee of Lloyd's shall 
not be in any way 

4. The Contractor shall 
immediately afler the 
termination of the services or 
sooner notify the Committee 
of Lloyd's of the amount for 
which he requires security to 
be given; and failing any 
such notification by him not 
later than 48 hours (exchaive 
of Sundays or other days 
observed as general holidays 
at Lloyd's) after t6e 
termination of the services, 
he shall be deemed to require 
security to be given for the 
sum named in Clause I, or if 
no ami be named in Clause 
1, then (or such sum as the 
Committee of Lloyd's in 
their absolute discretion shall 
consider sufOdenL 

Such security shall be given 
in such manner and from as 
the Committee of Lloyd's in 
their absolute discretion may 
consider sufficient but the 
Committee of Lloyd's shall 
not be in any way 

n ^ ^ ^ w M wMt of 
ordinary skill and care on the 
pan of the Contractor or of 
any person by him employed 
in the operations, and any 
portion of the Vessel's Cargo 
or Stores be salved by lEe 
Contractor, he shall be 
entitled to reasorwble 
remuneration not exceeding 
a sum equal to per cenL 
of the estimated value of the 
propeny salved at or 
if the propeny salved shall 
be sold there then not 
exceeding the like 
percentage of the net 
proceeds of such sale after 
deducting all expenses and 
customs duties or other 
imposts paid or incurred 
thereon but he shall not be 
entitled to any further 
remuneration reimbursement 
or compensation whatsoever 
and such reasonable 
remuneration shall be fixed 
in case of difTereoce by 
Arbitration in nwrner 
hereinafter prescribed. 

negligence or want of 
or&nary skill and care on the 
pan of the Contractor or of 
any person by him employed 
in the operations, and any 
portion of the Vessel's Cary; 
or Stores be salved by Ae 
Contractor, he shall be 
entitled to reasonable 
remuneration not exceeding 
a sum equal to per cent, 
of the estimated value of the 
propeny salved at or 
if the propeny salved shall 
be sold there then not 
Mceeding the like 
percentage of the net 
proceeds of such sale after 
deducting all expenses and 
customs duties or other 
imposts paid or incuned 
thereon but he shall not be 
entitled to any further 
remuneration reimbursement 
or compensation whatsoever 
and such reasonable 
remuneration shall be fixed 
in case of difference by 
Arbitration in manner 
hereinafter prescribed. 

4. The Contractor shall 
immediately after the 
termination of the services or 
sooner notify the Committee 
of Lloyd's of the amount Ry 
which he requires security to 
be given: and failing any 
such notification by him not 
later than 48 hours (exclusive 
of Simdays or other days 
observed as ^neral holidays 
at Lloyd's) after tAe 
termination of the services, 
he shall be deemed to require 
security to be given for the 
sum named in Clause I, or if 
no sum be named in Clause 
I, then for such sum as the 
Committee of Lloyd's in 
their absolute discretion shall 
consider suffidenL 

Such security shall be given 
in such manner and from as 
the Committee of Lloyd's in 
their absohAe discretion may 
consider sufficient but the 
Committee of Lloyd's shall 
not be in any way 

n^ligence or want of 
ordinary skill and care on the 
pan of the Contractor or of 
any person by him anployed 
in the operations, and any 
portion of the vessel or her 
appunenances or her stores 
or the cary) be salved by the 
Contractor, he shall be 
entitled to reasonable 
remuneration and such 
remuneration shall be fixed 
in case of diflcrence by 
arbitration in manner 
hereinbefore prescribed. 

4 The Contractor shall 
immediately after the 
termination of the services or 
sooner notify the Committee 
of Lloyd's of the amount for 
which he requires security to 
be given: and failing any 
such notification by him not 
later than 48 hours (excltisive 
of Sundays or other days 
observed as general holidays 
at Lloyd's) after t6e 
termination of the services, 
he shall be deemed to require 
security to be given for the 
sum named in Clause I, or if 
no sum be named in Clause 
I, then k r such sum as the 
Committee of Lloyd's in 
their absolute discretion shall 
ctmsidersufRcienl 

Such security shall he given 
in such manner and from as 
the Committee of Lloyd's in 
their absolute discretion may 
consider sufficient but the 
Cwnmittee of Lloyd's shall 
not be in any way 

n%ligence or want of 
ordinary skill and care on the 
pan of the ConuwAir his 
Servants or Agents and any 
portion of the vessel hw 
appurtenances bunkers stores 
and cargo be salved by the 
Contractor he shall be 
entitled to reasonable 
remuneration and such 
remuneration shall be fixed 
in case of diOemice by 
arbitration in manner 
hereinbefore prescribed 

18. When there is no 
longer any reasonable 
prospect of usdiil result 
leading to a salvage reward 
in accordance with 
Convention 13 the owners of 
the vessel shall be entitled to 
terminate the services of the 
Contractor by giving notice 
to the Contract in writing. 

PROVISION AS TO 
SECURITY 

4. The Contractor shall 
immediately after the 
termination of the services or 
sooner notify the Committee 
of Lloyd's of the amount for 
which he requires security 
(inclusive of costs, expenses 
and interest) to be given. 

PROVISION AS TO 
SECURITY 

4. The Contractor shall 
immediately after the 
termination of the savices w 
sooner in a appropriate case 
notify the Committee of 
Lloyd's and wfiere 
piracticable the Owners of the 
amount for which he requires 
security (inclusive of costs, 
expenses and interest). 

Unless otherwise agreed by 
the panies such security shall 
be given to the Cwnmittee of 
Lloyd's, and security so 
given shall be in a form 
approved by the Committee 
and shall be given by person 

4. Vessel Owners Right to 
Terminate: When there is 
no longer any reasonable 
prospect of useful result 
leading to a salvage reward 
in accordance with 
Convention 13 the owners of 
the veael shall be entitled to 
terminate the services of the 
Contractor by giving notice 
to the Contract in writing. 

PROVISION AS TO 
SECURfTY 

4 (a) The Contractor shall 
immediately after the 
termination of the services or 
sooner notify the Council 
and where practicable the 
Ownen of the amount for 
which he demands security 
(ifKlusive of costs, expenses 
and interest) from each of the 
respective ()wners. 

(b) Where the except to 
the principle of "no cure-no 
pay" under Convention 
Article 14 becomes likely to 
be applicable the owners of 
the vessel shall on the 
demand of the Contractor 
povide security Aar the 
Contractor's special 
cmnpensaiion. 

Unless otherwise agreed by 
the panies such security shall 
be given to the Committee of 
Lloyd's, and security so 
given shall be in a form 
approved by the Committee 
and shall be given by person 

(c) The amount of any 
such security shall be 
reasonable in the light of the 
knowledge available to the 
Contractor at the time when 
the demand is made. Unless 
otherwise agreed such 

PROVISION AS TO 
SECURITY 

5 (a) The Contractor shall 
immediately after the 
termination of the services or 
sooner notify the Council 
and where practicable the 
Owners of the amount for 
which he demands salvage 
security (inclusive of costs, 
expenses and interest) from 
each of the respective 
Owners 

wkmacmmwi 
made or may be made for 
special compensation, the 
owners of the vessel shall on 
the demand of the Contractor 
whenever made provide 
security for the Contractor's 
claim for special 
compensation provided 
always that such demand is 
made within two years of the 
date of termination of the 
services. 

(c) The amount of any 
such security shall be 
reasonable in the light of the 
knowledge available to the 
Contractor at the time when 
the demand is made Unless 
otherwise agreed such 
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responsible !br the 
suOlcieiicy (whether m 
amoun! or oihenvise) of any 
secuhiy accepted by ihem 
nor for the default or 
insolvency of any fkm or 
corporation giving the same. 

responsible (or the 
sufiicieacy (whether in 
amount or otherwise) of any 
security accepted by them 
nor (or the default or 
insolvency of any firm w 
corporation giving the wme. 

5 Pending the complaion 5. Pmding the completion 
of the security as aforesaid of the security as aforesaid 
the Contractor shall have a the Contractor shall have a 
maritime lien on the propeay maritime lien on the property 
salved (or his remuneration, salved (or his lemuneration. 

The salved property shall iwt 
without the consent in 
*Titing of the Contractor be 
removed from or 
the place of safety to which 
the property is taken by ^ 
Contractor on the completion 
of the salvage services until 
security has been given to the 
Committee of Lloyd's as 
aforesaid. 

5 The Contractor engages 
not to arrest or detain the 
property salved except in the 
event of any attempt being 
made to remove the same 

without his consent before 
security as aforesaid has 
been given to the Comminee 
of Lloyd's in such manner 
and form as the Committee 
of Lloyd's in their absolute 
discretion may consider 
sufTicieni; hut the Committee 
of Lloyd's shall not be in any 
way responsible for tlw 
sulTiciency (whether in 
amount or otherwise) of any 
security accepted by them 

The Contractor agrees not to 
arrest or detain tKe property 
salved unless the security be 
not given within M days 
(exclusion of Sunday or 
other days observed as 
general holiday's at Lloyd's) 
of the termination of the 
services (the Committee of 
Lloyd's not being 
responsible for the failure of 
the parties concerned to 
p r o v w the required security 
within the said 14 days) or 
the Contractor has reason to 
believe that the removal of 
the propeny salved is 
CMilemplAed contrary to the 
above agreement In the 

The Contractor agrees not to 
arrest or detain i5e property 
salved tmless the security be 
not given within 14 days 
(exclusion of Sunday or 
other days observed as 
general holidays at Lloyd's) 
of the termination of the 
services (the (Committee of 
Lloyd's not being 
respmaible for the failure of 
the parties concerned to 
provide the required security 
within the said 14 days) or 
the Contractor has reason to 
believe that the removal of 
the property salved is 
contemplated contrary to the 
above agreemenL In the 

responsible Ibr the 
suftlciency (whether in 
amount or otherwise) of any 
security accepted by them 
nor for the deAult or 
insolvency of any firm or 
corpwation giving the same. 

responsible (or the 
sutiiciency (whether in 
amount or otherwise) of any 
security accepted by them 
nor for the default or 
insolvency of any firm or 
corporation giving the same. 

5. Pending the completion 5 Pending the completion 
of the security as aforesaid of the security as aforesaid 
the Contractor shall have a the Contractor shall have a 
maritime lien on the property maritime lien on the property 
salved for his remuneration. salved (or his remuneration. 

The salved propeny shall not 
without the consent in 
writing of the Contractor be 
removed fkmi or 
the place of safiwy to which 
the property is taken by the 
Contractor on the completion 
of the salvage services until 
security has Been given to the 
Committee of Lloyd's as 
aforesaid. 

The salved property shall not 
without the consent in 
writing of the Contractor be 
removed from or 
the place of safety to which 
the propeny is taken by the 
Contractor on the completion 
of the salvage services imtil 
security has Been given to the 
Committee of Cloyd's as 
aforesaid. 

The salved propeny shall not 
without the consent in 
writing of the (Contractor be 
removed from or 
the place of safety to which 
the (MDpeny is taken by the 
Contractor on the complaion 
of the salvage services until 
security has Been given to the 
Committee of Cloyd's as 
aforesaid. 

The Contractor agrees not to 
arrest or detain the propeny 
salved tmless the security be 
not given within 14 days 
(exclusion of Sunday or 
other days observed as 
general holidays at Lk)yd's) 
of tfie termination of the 
services (the Committee of 
Lloyd's not being 
responsible for the failure of 
the parties concerned to 
provide the required security 
within the saij 14 days) or 
the Contractor has reason to 
believe that the removal of 
the propeny salved is 
contemplated coxarary to the 
above agreement In the 

responsible (or the 
sufYiciency (whether in 
amount or otherwise) of any 
security accepted by them 
nor for the default or 
insolvency of any firm or 
corporatiMi giving (he same. 

The Contractor agrees not to 
arrest or detain Ae propeny 
salved unless the security be 
not given within 14 days 
(exclusion of Sunday or 
other days observed as 
gerieral holidays at Lloyd's) 
of the termination of the 
services (the Committee of 
Lloyd's not being 
responsible for the failure of 
die parties concerned to 
provide the required security 
within the said 14 days) or 
the (Contractor has reason to 
believe that the removal of 
the property salved is 
contemplated contrary to the 
above agreement. In the 

The Contractor agrees not to 
arrest or detain tlx propeny 
salved unless the security be 
not given within 14 days 
(exclusion of Stmday or 
other days observed as 
general holidays at Lkyd's) 
of the termination of the 
services (the Committee of 
Lloyd's not being 
responsible for the failure of 
the parties concerned to 
provide the required security 
within the said 14 days) or 
the Contractor has reason to 
believe that the removal of 
the property salved is 
contemplated ocmtrary to the 
above agreement. In the 

firms or corporations 
resident in the United 
Kingdom either satisfactory 
to the Committee of Lloyd's 
or agreed by the Contractor. 
The Committee of Lloyd's 
shall not be in any way 
responsible for the 
sufiiciency (whether in 
amount or otherwise) of any 
security which shall be given 
nor (or the defwit or 
insolvency of any firm or 
corporation giving the same. 

5. Pending the completion 
of the security as aforesaid 
the Contractor shall have a 
maritime lien on the property 
salved for his remuneration. 

The salved property shall not 
without the consent in 
writing of the Contractor be 
removed fham or 
the place of safety to which 
the property is taken by the 
Contractor on the completion 
of the salvage services tmtil 
security has Been given to the 
(Committee of Lkyd's as 
aforesaid. 

Arms or corporations 
resident in the United 
Kingdom either satisfactory 
to the Committee of Lloyd's 
or agreed by the Contractor. 
The Committee of Lloyd's 
shall not be responsible for 
the sufTiciency (whethe in 
amoimt or otherwise) of any 
security which shall be given 
nor for the default or 
insolvency of any firm or 
corporation giving the same 

security shall be provided (i) 
to the Council (ii) in a form 
approved by the Council and 
(iii) by person firms or 
corporations either 
acceptable to the Contractor 
or resident in the United 
Kingdom and acceptable to 
the Council. The Council 
shall not be responsible for 
the sufficiency (whether in 
amount or otherwise) of any 
security which shall be 
provided nor Ibr the default 
or insolvency of any firm or 
corporation providing the 
same. 

(d) The owners of the 
vessel their Servants and 
Agents shall use their best 
endeavours to ensure that the 
cargo owners provide their 
proportion of security be(bre 
the cargo is released 

5 Pending the completion 
of the security as aforesaid 
the Contractor shall have a 
maritime lien on the propeny 
salved for his remuneration. 

The salved property shall not 
without the consent in 
writing of the Contractor be 
removed fhxn the place of 
safety to whidi the propeny 
is taken by the Contractor on 
the completi<m of the salvage 
services until security has 
been given as aforesaid. 

The Contractor agrees not to 
arrest or detain tKe propeny 
salved unless the security be 
not given within 14 days 
(exchuion of Saturdays arxl 
Sunday or other days 
observed as general holidays 
at Lloyd's) of the 
termination of the services 
(the Committee of Lloyd's 
not being responsible for the 
failure of the parties 
concerned to provide the 
required security within the 
said 14 days) or the 
Contractor has reason to 
believe that the removal of 
the propeny salved is 
contemplated contrary to the 

5. Pending the completion 
of the security as aforesaid 
the Contractor shall have a 
mmitime liwi on the propeny 
salved for his remuneration. 

Where the aforementioned 
exception to the principle of 
"no cure - no pay" becomes 
likely to be applicable the 
Owner of the vessel shall on 
demand of the Contractor 
provide security (or the 
Contractor's renuneration 
tmder the afbrementimed 
Kcception in accordance with 
Clause 4 hereof The salved 
property shall not without 
the consent in writing of the 
Contractor be removed from 
the place (within the terms of 
Clause I) to which the 
propeny is taken by the 
Contract* on the completion 
of the salvage services until 
security has been given as 
afbresaid. The Ownen of the 
vessel their Servants and 
Agents shall use their best 
endeavours to ensure that the 
Cargo Owners provide 
security in accordance with 
the provisions of Clause 4 of 
this Agreement before the 
cargo is released. 

The Contractor agrees not to 
arrest or detain Ae propeny 
salved unless (a) the security 
be not given within 14 days 
(exclusion of Saturdays and 
Sunday or other days 
observed as general holidays 
at Lloyd's) afler the date of 
the termination of the 
services (the Committee of 
Lloyd's not being 
responsible for the failure of 
the parties concerned to 
provide the required security 
within the said 14 days) or 
(b) the Contractor has reason 
to believe that the removal of 
the property salved is 
contemplated contrary to the 

5 (a) Until security has 
been provided as aforesaid 
the Contractor shall have a 
maritime lien on the property 
salved (or his remuneration. 

The propeny salved shall not 
without the consent in 
writing of the (Contractor 
(which shall not be 
unreasonable withheld) be 
removed fmm the place to 
which it has been taken by 
the Contractor tmder clause 
1(a). 

security shall be provided (i) 
to the Council (ii) in a form 
approved by the (Council and 
(iii) by person firms or 
corporations either 
acceptable to the Contractor 
or resident in the United 
Kingdom and acceptable to 
the Cotincil. The Council 
shall not be responsible (or 
the sufTiciency (whether in 
amount or otherwise) of any 
security which shall be 
provided nor (or the default 
or insolvency of any firm or 
corporation providing the 

(d) The owners of the 
vessel their Servants and 
Agents shall use their best 
endeavours to ensure thai the 
cargo owners provide iheir 
prop(^ion of salvage 
security before the cargo is 
released 

6 (a) Until security has 
been provided as afbicsaid 
the Contractor shall have a 
maritime lien on the propeny 
salved for his remunMtion 

(b) The propeny salved 
shall not without the consent 
in writing of the Contractor 
(which shall not be 
tmreasonable withheld) be 
removed from the place to 
which it has been taken by 
the (Contractor tmder clause 
1(a). Where such consent is 
given by the Contracts on 
condition that the Contractor 
is provided with temporary 
security pending completion 
of the voyage the 
Contractor's maridme lien 
on the property salved shall 
remain in lorce to the extent 
necessary to ertable the 
Contractor to compel the 
provision of security in 
accordance with 5(c) 

(b) The Contractor shall 
not arrest or detain the 
propeny salved unless: 

(i) security is not provided 
within 14 days (exclusion of 
Saturdays and Sunday or 
other days observed as 
general holidays at Lbyd's) 
after the date of the 
tRTnination of the services or 

(ii) he has reason to believe 
that the removal of the 
propeny salved is 
contemplated contrary to 
clause 5(a) or 

(iii) any attempt is made to 
remove the propeny salved 
contrary to clause 5(a). 
(b) The Contractor shall 

(c) The Contractor shall 
fX)t arrest or detain the 
propeny salved unless: 

(i) security is not provided 
within 14 days (exclusion of 
Saturdays and Sunday or 
other days observed as 
general holidays at Lloyd's) 
af̂ er the date of the 
termination of the services or 

(ii) he has reason to believe 
that the removal of the 
propeny salved is 
contemplated contrary to 
clause 6(a) or 

(iii) any attempt is made to 
remove the property salved 
contrary to clause 6(a). 



nor for ihe default or 
insolvency of any person 
giving ihe same. Pending the 
completion of the security 
the Contractor shall have a 
lien on the property salved 
for his remuneration. 

e\'eni of security not being 
provided as aforesaid or in 
the e\'ent of any attempt 
being made to remove the 
pfopeny salved contrary to 
this agreement the 
Contractor may lake steps to 
enforce his aforesaid lien. 

6 Afier the expiry of 42 
days from the date of the 
completion of the security 
the Committee of Lloyd's 
shall realize or enforce the 
same and pay over the 
amount thereof to the 
Contractor unless they shall 
meanwhile have received 
written notice of otyection 
and a claim (or Arbitration 
from any of the parties 
entitled and authorized to 
make such objection and 
claim or unless they shall 
themselves think fit to object 
and demand Arbitration. The 
receipt of the Contractor 
shall be a good discharge to 
the Committee of Lloyd": for 
any monies so paid and they 
shall incur no responsibility 
to any of the parties 
concerned by making such 
payment and no objection or 
claim for Arbitration shall be 
enteriained or acted upon 
tmless received by the 
Committee of Lloyd's within 
the 42 days above 
mentioned. 

event of security not being 
provided as aforesaid or in 
the exent of any attempt 
being made to remove the 
property salved contrary to 
this agreement the 
Contractor tnay lake steps to 
enforce his aforesaid lien. 

The Arbitrator Arbiirainr or 
Umpire (including the 
Committee of Lloyd s if they 
act it either capacity) 
appointed under clause B 
hereof shall have power in 
their absolute discretion to 
include in the amount 
awarded to the Contractor 
the whole of such pan of the 
expenses incurred by the 
Contractor in enforcing his 
lien as they shall think fit. 

6. Afler the expiry of 42 
days from the date of the 
completion of the security 
the Committee of Lloyd's 
shall realize or enforce the 
same and pay over the 
amount thereof to the 
Contractor unless they shall 
meanwhile have received 
written notice of ob^ectioo 
and a claim (or Arbitration 
from any of the panies 
entitled and authorized to 
make such objection and 
claim or unless they shall 
themselves think fit to object 
and demand Arbitration. The 
receipt of the Contractor 
shall be a good discharge to 
the Committee of Lkyd's !br 
any monies so paid and they 
shall incur no responsibility 
to any of the parties 
concerned by making such 
payment and no objection or 
claim for Arbitration shall be 
mtenained or acted upon 
unless received by t k 
Committee of Lloyd's within 
the 42 days above 
mentioned. 

event of security not being 
provided as aforesaid or in 
the evMit of any attempt 
being made to remove the 
property salved contrary R) 
this agreement the 
Contractor may lake steps to 
enforce his aforesaid lien. 

The Aibiirator Arbitrator or 
Umpire (including the 
Committee of Lloyd s if they 
act it either capacity) 
appointed under clause 7 or 8 
hereof shall have power in 
their absolute discretion to 
include in the amount 
awarded to the Contractor 
the whole or such pan of the 
expenses incurred by the 
Contractor in enforcing his 
lien as they shall think fit 

6. Afler the expiry of 42 
days from the date of the 
completion of the security 
the Committee of Lloyd's 
shall realize or en(brce the 
same and pay over the 
amount thereof to the 
Contractor unless they shall 
meanwhile have received 
written notice of objection 
and a claim (or Arbitration 
(rom any of the panies 
entitled and authorized to 
make such objection and 
claim or unless they shall 
themselves think fit to object 
and demand Arbitration The 
receipt of the Contractor 
shall be a good discharge to 
the Committee of Lkyd's (or 
any monies so paid and they 
shall incur no responsibility 
to any of the parties 
concerned by making such 
payment and no objection or 
claim (or Arbitration shall be 
entertained or acted upon 
imless received by the 
Committee of Lloyd's within 
the 42 days above 
mentioned. 

e\'ent of security rx* being 
provided as aforesaid or in 
the event of any attempt 
being made to remove the 
propeny salved contrary to 
this agreement the 
Contractor may take steps to 
enforce his aAiresaid lien. 

The Arbitrator Arbitrator or 
Umpire (including the 
Committee o fLkyd's ifthe> 
act it either capacity) 
appointed under clause 7 or 8 
hereof shall have power in 
their absolute discretion to 
include in the amount 
awarded to the Contractor 
the whole or such ;»n of the 
expenses incurred by the 
Contractor in enforcing his 
lien as they shall think fiL 

6 Afler the expiry of 42 
days from the date of the 
completion of the security 
the Committee of Lloyd's 
shall call upon the party or 
parties concerned to pay the 
amount thereof arxl in the 
event of non-payment shall 
realize or enforce the 
security and pay over the 
amount thereof to the 
Contractor unless they shall 
meanwhile have received 
written notice of otyection 
arwl a claim for Arbitration 
from any of the parties 
entitled and authorized to 
make such (Ejection and 
claim or imless they shall 
themselves think fit to object 
and demand Arbitration. The 
receipt of the Contractor 
shall be a good discharge to 
the Committee of Lloyd's fbr 
any monies so paid and they 
shall incur no responsibility 
to any of the panies 
concerned by making such 
payment and no objection or 
claim fbr Arbitration shall be 
entertained or acted upon 
unless received by the 
Committee of Lkxyd's within 
the 42 days above 
mentioned. 

event of security not being 
provided as aforesaid or in 
the event of any attempt 
being made to remove the 
propeny salved contrary to 
this agreement the 
Contractor may lake steps to 
enforce his aforesaid lien. 

The Arbitrator Arbitrator or 
Umpire (including the 
Committee of Lloyd's if they 
act it either capacity) 
appointed under clause 7 or 8 
hereof shall have power in 
their absolute discretion to 
include in the amount 
awarded to the Contractor 
the whole or such pan of the 
expenses incurred by the 
Contractor in enfbrdng his 
lien as they shall think fit. 

The Arbitrator Arbitrators or 
Umpire (including the 
Committee of Lloyd's if they 
act it either capacity) 
appointed under clause 7 or 8 
hereof shall have power in 
their absolute discretion to 
include in the amount 
awarded to the Contractor 
the whole or such pan of the 
expenses incurred by the 
Contractor in enforcing his 
lien as they shall think fiL 

6. Af^er the etpiry of 42 
days from the date of the 
completion of the security 
the Committee of Lloyd's 
shall call upon the party or 
parties concerned to pay the 
amount thereof and in the 
evmt of non-payment shall 
realize or enAarce the 
security and pay ovw the 
amount thereof to the 
Contractor unless they shall 
meanwhile have received 
written notice of objection 
and a claim (or Arbitration 
from any of the parties 
entitled and authorized to 
make such objection and 
claim Of unless they shall 
themselves think fit to object 
and demarxl Arbitratiai. The 
receipt of the Contractor 
shall be a good discharge to 
the Committee of Lk)yd's for 
any monies so paid and they 
shall incur no responsibility 
to any of the parties 
concerned by making such 
payment and no objection or 
claim fix Arbitration shall be 
entertained or acted upon 
unless received by the 
Committee of Lloyd's within 
the 42 days above 
mentioned. 

6. After the expiry of 42 
days from the date of the 
completion of the security 
the Committee of Lloyd's 
shall call upon the pany or 
parties concerned to pay the 
amount thereof and in the 
event of non-payment shall 
realize or enforce the 
security and pay over the 
amouiu thereof to the 
Ctmtractor unless they shall 
meanwhile have received 
written notice of objection 
and a claim for Arbitration 
fmm any of the parties 
entitled and authorized to 
mWie such objection and 
claim or unless they shall 
themselves think fit to object 
and demand Arbitration. The 
receipt of the Contractor 
shall be a good discharge to 
the Committee of Lloyd's for 
any nxmies so paid and they 
shall incur no responsibility 
to any of the panies 
concerned by making such 
payment and no objection or 
claim A)f Arbitration shall be 
entertained or acted upon 
unless received by the 
Committee of Lloyd's within 
the 42 days above 
mentioned. 

above agreement In the 
event of security not being 
provided as aforesaid or in 
the event of any attempt 
being made to remove the 
propeny salved contrary to 
this agreement or of the 
Contractor having reasonable 
grounds to suppose that such 
an attempt will be made the 
Contractor may take steps to 
enforce his aforesaid lien 

The Arbitrator appointed 
under Clause 10 or tlie 
person or persons appointed 
under Clause 12 hereof shall 
have power in iheir absolute 
discretion to include in the 
amount awarded to the 
Contractor the whole or such 
pan of the expenses incurred 
by the Contractor in 
enforcing his lien as they 
shall think fiL 

above agreement In the 
event of security not being 
provided as aforesaid or in 
the event of (I) any anempt 
being made to remove the 
propeny salved contrary to 
this agreemem or (2) the 
Contractor having reasonable 
grounds to su^^xAe that such 
an attempt will be made the 
Contractor may take steps to 
enforce his afwesaid lien 

The Arbitrator appointed 
under Claux 6 or the 
per50n(s) appointed under 
Clause 13 hereof shall have 
power in their absolute 
discretion to include in tlie 
amount awarded to the 
Contractor the whole or such 
pari of the expenses incurred 
by the Coniracior in 
enforcing his lien as they 
shall think fit. 

PROVISION AS TO 
ARBITRATION 

6. Where security is 
given to the Committee of 
Lloyd's any claim fbr 
arbitration must be made in 
writing or by tel%ram or by 
telex arxl must be received 
by the Committee of Lloyd's 
within 42 days from the date 
of completion of such 
security. If such a claim is 
not made by any of the 
panies entitled or authorised 
to make a claim Ibr 
arbitration in respect of the 
salved property on behalf of 
which security has been 
given, the Committee of 
Lloyd 's shall after the expiry 
of said 42 days call upon the 
pany or panies concerned to 
pay the amount thereof and 
in the event of non-payment 
shall realize or enfwce the 
security and pay over the 
amount thereof to tfie 
Contractor The receipt of 
the Contractor shall be a 
pxxl discharge K) the 
l^ommittee of Lloyd's fbr 
any monies so paid and it 
shall incur ito responsibility 
to any of the parties 
concerned for making such 
paymenL No claim fbr 
arbitration shall be 
entertained or acted upon 
tmless received by the 

not arrest or detain the 
propeny salved unless: 
(i) security is not provided 

within 14 days (exclusion of 
Saturdays and Sunday or 
other days observed as 
general holidays at Lloyd's) 
after the date of the 
termination of the services or 

(ii) he has reason to believe 
that the removal of the 
propeny salved is 
contemplated contrary to 
clausc 5(a) or 
(iii) any attempt is made lo 

remove the propeny salved 
contrary to clause 5(a) 

(c) The Arbitrator appointed 
under Clause 6 or the Appeal 
Arbilrator(s) appointed under 
Clause 11(d) shall have 
power in iheir absolute 
discretion to include in the 
amount awarded to the 
Contractor the wliole or pan 
of any expenses incurred by 
Ihe Contractor in: 

(i) ascertaining, 
demanding and obtaining the 
amount of security 
reasonably required in 
accordance with clause 4 

(ii) enforcing and/or 
protecting by insurance or 
otherwise or taking 
reasonable steps to enforce 
and/or protect (lis li«L 

PROVISION AS TO 
ARBITRATION 

6. (a) Where security 
within the provisions of this 
Agreement is given to the 
Committee of Lloyd's in 
whole or in pan the said 
Committee shall appoint an 
Arbitrator in respect of the 
interests covered by such 
security. 

(b) Whether security has 
been given or not the 
Committee of Lloyd's shall 
appoint an Arbitrator upon 
receipt of a written or telex 
or telegraphic notice of a 
claim f w arbitration from 
any of the panies entitled or 
authorised to make such a 

(d) The Arbitrator appointed 
under Clause 7 or the Appeal 
Arbiiralor(s) appointed under 
Clause I.1(d) shall have 
pi>wci in thcii abstilulc 
discretion to include m the 
amount awarded to the 
Contractor the whole or pan 
of any expenses incurred by 
die Contractor in: 

(i) ascertaining, 
demanding and obtaining the 
amount of security 
reasonably required 
accordance with clause 5. 

(ii) enfbrcing and/or 
protecting by insurance or 
otherwise or taking 
reasonable steps to enfbrce 
and/or protect his lien. 

PROVISIONS AS TO 
ARBITRATION 

6. (a) Where security is 7. 
provided to the Council of 
Lloyd's in whole or in pan 
the Council shall appoint an 
Arbitrator in respect of the 
interests covered by such 
security. 

(b) Whether security has 
been provided or not the 
Council shall appoint an 
Arbitrator upon receipt of a 
written request made by 
letter, telex, facsimile or in 
any other permanent (brm 
(Kovided that any pany 
requesting such appointment 
shall if required by the 
Council imdenake to pay 
reasonable fees and expenses 
of the Council and/or any 
Arbitrator or Appeal 
Arbitrator(s) 

fa) Whether security has 
been provided or not the 
Council shall appoint an 
Arbitrator upon receipt of a 
written request made by 
letter, teloc, facsimile or in 
any other permanent form 
provided that any pany 
requesting such appointment 
shall if required by the 
Council undertake to pay 
reasonable fees and expenses 
of the Council and/or any 
Arbitrator or Appeal 
Arbitrator(s) 



7 In case of Arbiiraiion 
the Commiuee of Lloyd's 
shalL upon ihe publkaiion of 
the Award, realize or enforce 
the security and pay to the 
Contrador the amouni 
awarded W) bim. and hi* 
receipt shall be a good 
di*charge@ U) them for the 
same. If the Award increaw 
the reoiuoeration the partie* 
menUoned in Clause 12 :hall 
pay the diflerence to the 
Contractor. 

13. Any of the following 
parties may object to the sum 
named in Clause I as 
excessive or insufficient 
having regard to the services 
which proved to be necessary 
in performing the Agreement 
or to the value of the 
propeny salved at the 
completion of the op*ation 
and may claim Arbitration 
viz.: -(I) The owners of the 
ship (2) Such other persons 
together interested as 
Owners and/or Underwriters 
of any part not being less 
than one-fourth of the 
estimated value of the 
property salved as the 
Committee of Lloyd's in 
their absolute discretion may 
by reason of the substantia] 
character of their interest or 
otherwise authorise to object 
(3) The Contractor (4) The 
^mmittee of Lloyd's - Any 
such objection and the 
Award upon the Arbitration 
following thereon shall be 
binding not only upon the 
objector* but upon all 
concerned, provided always 
that the Arbitrators or 
Arbitrator or Umpire may in 
case of objection by some 
only of the parties interested 
order the costs to be paid by 
the objectors only, provided 
also that if the Committee of 
Lloyd's be objectors they 
shall not themselves act as 
Aitiltiatois or Unipiics 

7. In case of Arbitration 
the Committee of Lloyd's 
shall, upon the publication of 
the Award, realize or enforce 
the security and pay to the 
Contractor the amount 
awarded to him, together 
with interest as hereifafler 
provided and his receipt shall 
be a good discharges to them 
for tKe same If the Award 
increase the remuneration the 
parties mentioned in Clause 
12 shall pay the difference to 
the Contractor 

13 Any of the following 
parties may object to the sum 
named in Clause I as 
excessive or insufficient 
having regard to the services 
which proved to be necessary 
in performing the Agreement 
or to the value of the 
property salved at the 
completion of the operation 
and may claim Arbitration 
viz.: - ( l ) The ownws of the 
ship (2) Such other persons 
together interesteo as 
Owners and/or Underwriten 
of any pan not being less 
than one-fourth of the 
estimated value of the 
property salved as the 
Committee of Lloyd's in 
their absolute discretion may 
by reason of the substantial 
character of their interest or 
otherwise authorise to object 
(3) The Contractor (4) The 
Committee of Lloyd's - Any 
such objection and the 
Award upon the Arbitration 
following thereon shall be 
binding not only upon the 
objectors but upon all 
concerned, provided always 
that the Arbitrators or 
Arbitrator or Umpire may in 
case of objection by some 
only of the parties interested 
order the costs to be paid by 
the objectors only, provided 
also that if the Committee of 
Lloyd's be objectors they 
shall no* themselves act as 
Aibiiiattvsoi Umpiies 

14 Any of the following 
parties may object to the sum 
named in Clause I as 
excessive or insufficient 
having regard to the services 
which proved to be necessary 
in performing the Agreement 
or to the value of the 
property salved at the 
completion of the operation 
and may claim Arbitration 
viz.: - ( l ) The owners of the 
ship (2) Such other person* 
together interested as 
Owners and/or Underwriters 
of any part not being less 
than one-founh of the 
estimated value of the 
propeny salved as the 
Committee of Lloyd's in 
their id)solute discretion may 
by reason of the substantial 
cliaracter of their interest or 
otherwise authorise to object 
(3) The Contractor (4) The 
Committee of Lloyd's - Any 
such objection arwl the 
original Award upon the 
Arbitration following 
thereon shall (subject to 
appeal as provided in this 
Agreement) be binding not 
only upon the objectors but 
upon all concerned, provided 
always that the Aibitrakx* or 
Arbitrator or Umpire may in 
case of objection by some 
only of the parties interested 
wder the costs to be paid by 
the objectors only, provided 
also that if the Committee of 
Lloyd's be objectors ihey 
shall not themselves act as 
Arbitratois or Umpires. 

14. Any of the following 
parties may object to the sum 
named in Clause I as 
excessive or insufficient 
having regard to the services 
which proved to be necessary 
in performing the Agreement 
or to the value of the 
property salved at the 
completion of the operation 
and may claim Arbitration 
viz.: -(I) The owners of the 
ship (2) Such other persons 
together interested as 
Owners and/w Underwriters 
of any pan no* being less 
than one-fourth of the 
estimated value of the 
property salved as the 
Committee of Lloyd's in 
their absolute discretion may 
by reason of the substantial 
character of their interest or 
otherwise authorise to object 
(3) The Contractor (4) t h e 
Committee of Lloyd's - Any 
such objection and the 
original Award upon the 
ArGitraiioa following 
thereon shall (subject to 
appeal as provi&d in this 
Agreement) be biiwling not 
only upon the objectors but 
tipon all coocemej, provided 
always that the Arbitrators or 
Arbitrator or Umpire may in 
case of objection by some 
only of the parties interested 
order the costs to be paid by 
the objectors only, povided 
also that if the Committee of 
Lloyd's be objectora they 
shail not themselves act as 
Afbitratws or Umpires. 

Committee of Lloyd's within 
42 days from the date of 
completion of the security. 

7. Upon receipt of a 
written or telegraphic or 
telex notice of a claim ( w 
arbitration from any of the 
parties entitled w authorised 
to make such a claim the 
Committee of Lloyd's shall 
appoint an Arbiliator 
whether security has been 
given Of not. 

14. Any of the following 
parties may object to the sum 
named in Clause 1 as 
excessive or insufficient 
having regard to the services 
which proved to be necessary 
in performing the Agreement 
or to the value of the 
propeny salved at the 
complaion of the operation 
and may claim Arbitration 
viz.: -(1) The owners of the 
ship (2) Such other persons 
together interested as 
Owners and/or Underwriters 
of any part not being less 
than ooe-fbunh of the 
estimated value of the 
propeny salved as the 
Commitlee of Lloyd's in 
their absolute discretion may 
by reason of the substantial 
cAaracter of their interest or 
otherwise authorise to object 
(3) The Contracts (4) The 
Committee of Lloyd's - Any 
such objection and the 
original Award upon the 
Arbitration following 
thereon shall (subject to 
appeal as provided in this 
Agreement) be binding not 
only upon the objectors but 
upon ail concerned, provided 
always that the Arbitrator: or 
Arbitrator or Umpire may in 
case of objection by some 
only of the parties interested 
order the costs to be paid by 
the objectors only, provided 
also that if the Committee of 
Lloyd's be objectors they 
shall not themselves act as 
Arbitrators or Umpires 

14. Any of the following 
parties may object to the sum 
named in Clause I as 
excessive or insufficient 
having regard to the services 
which proved to be necessary 
in performing the Agreement 
or lo the vali* of the 
propeny salved at the 
completion of the operation 
and may claim Arbitration 
viz.: -(I) The owners of the 
ship (2) Such other persons 
togetlw interested as 
Owners and/or Underwriters 
of any pan not b ^ g less 
than one-fourth of the 
estimated value of the 
propeny salved as the 
Committee of Lloyd's in 
their absolute discretion may 
by reason of the substantial 
character of their interest or 
otherwise authorise to object 
(3) The Contractor (4) The 
Committee of Lloyd's - Any 
such objection and the 
original Award upon the 
Arbitration following 
thereon shall (subject to 
appeal as provided in this 
Agreement) be binding not 
only upon the objectors but 
upm all concerned, provided 
always that the Arbitrators or 
Arbitrator or Umpire may in 
case of objection by some 
only of the parties interested 
order the costs to be paid by 
the objecmrs only, provided 
also that if the Committee of 
Lloyd's be objectors they 
shafi not themselves act as 
Arbitrators or Umpires. 

8. Any of the following 
parties may make a claim for 
arbitration viz; (I) The 
Owners of the ship. (2) The 
Owners of the cargo or any 
pan thereof (3) The Owners 
of any freight separately at 
risk or any pan thereof (4) 
The Contractor. (5) Any 
other person who is a party 
tothis AgreemenL 

7. Where an Arbitrator 
has been appointed by the 
Committee of Lloyd's and 
the panics do not wish to 
proceed arbitration the 
panies shall jointly notify the 
said Committee in writing or 
by telex or by telegram and 
the said Committee may 
thereupon terminate the 
appointment of such 
Arbitrator as they may have 
appointed in accordance with 
Clause 6 of this AgreemenL 

(c) Where an Arbitrator 
has been appointed and the 
panies do not proceed to 
arbitration the Council may 
recover any fees costs and/or 
expenses which are 
outstanding and Ihereup 
Icrminate the apimintnicnl of 
such Aibitrator 

(b) Where am Arbitrator 
has been appointed and the 
panies do not proceed to 
arbitration the Council may 
recover any fees costs and/or 
expenses which are 
outstanding 

8. Any of the following 
parties may make a claim for 
arbitration viz: (I) The 
Owners of the ship. (2) The 
Owners of the cargo or any 
pan thereof (3) The Owners 
of any freight separately at 
risk or any pan thereof (4) 
The Contractor. (5) The 
Owners of the bunkers 
and/or stores. (6) Any other 
person who is a party to this 
AgreemenL 



7. The Contrmctor's 
remuncrmtion &hmU be fixed 
by ihc Afbitraior appointed 
under claume 6. Such 
remunermuon shall not be 
dimioished by reason of 
exception to the principle of 
"no cure - no pay" under 
Convention Article 14. 

14 ir (he panics to any 
such Arbiiraiion or eiihcr of 
(hem desire lo be hear or to 
adduce evidence at Ihc 
Arbitration they shall give 
notice to that ePTect to the 
Secretary of Lloyd's and 
shall respectively nominate a 

in to 
lepicscnl then: iiH all Ihc 
purpose of the Arbitration 
and failing such notice and 
nomination being given 
withm M days or such 
longer period as the 
Commiitee of Lloyd's may 
allow after notice of 
objection the Arbitraton or 
Arbitrator or Umpire may 
proceed as if the parties 
failing to give the same had 
renounced their right to be 
heard or adtkce evidence. 

8 In case of objection 
being made and Arbitration 
demanded the remuneration 
for the services shall be fixed 
by the Committee of Lloyd's 
as Arbitrators or at their 
option by an Arbitrator to be 
appointed by them unless 
they shall within 30 days 
from the date of this 
Agreement receive fYom the 
Contractor a written or 
telegraphic notice appointing 
an Arbitrator on his own 
behalf in which case such 
notice shall be 

Awimunicatcd by them to 
llic Managing ()%nci of ihc 
YRWcl and he shall within 15 
days from the receipt thereof 
give a written notice to the 
UHnmittee of Lloyd's 
appointing another Arbitrator 
on behalf of all the parties 
interested in the property 
salved; and if the Managing 
Owner shall fail to appoint 
an Arbitrator as aforesaid the 
Committee of Lloyd's shall 
appoint an Arbitrator on 
behalf of all the parties 
interested in the (WDpeny 
salved Of they may if they 
diink fit direct that the 
Contractor's nominee shall 
act as sole Arbitrator; and 

14 If the parties lo any 
such Arbitration or either of 
them desire to be hear or to 
adduce evidence at the 
Arbitration they shall give 
notice to that effect to the 
Secretary of Lloyd 's and 
shall respectively nominate a 
pcisnu in i-omlon to 
icpicsent ihcm lor all the 
purpose of the Arbitration 
and failing such notice and 
nomination being given 
within 14 days or such 
longer period as the 
Committee of Lloyd's may 
allow afler notice of 
objection the Arbitrators or 
AititralOf or Umpire may 
proceed as if the parties 
failing to give the same had 
renounced their r i ^ to be 
heard or adduce evidence. 

8. In case of objection 
being made and Arbitration 
demanded the remuneration 
for the services shall be fixed 
by the Commitiee of Lloyd's 
as Arbitrators or at their 
option by an Aibitrator to be 
appointed by them unless 
they shall within 30 days 
from the date of this 
Agreement receive from the 
Conu^ctor a written or 
tel%raphic notice appointing 
an Arbitrator on his own 
behalf in which case sudi 
notice shall be 

communicatcd by them lo 
ihc Managing ()%Tici of the 
vessel and he shall within 15 
days from the receipt ih^eof 
give a written notice to the 
Committee of Lloyd's 
appointing another Arbitrator 
on behalf of all the parties 
interested in the property 
salved; and if the Managing 
Owner shall fail to appoint 
an Arbitrate as aforesaid the 
Committee of Lloyd's shall 
appoint an Arbitrator on 
behalf of all the parties 
interested in the property 
salved or they may if they 
think fit direct that the 
Contractor's nominee shall 
act as Kile Arbitrmtor; and 

15 If the parties to any 
such Arbitration or either of 
them desire to be hear or to 
adduce evidence at the 
original Arbitration they 
shall give notice to that 
efkct to the Secraary of 
Lloyd's and shall 
irspcclivciv nominate a 
pcison m l^ndon to 
represent them for all the 
purpose of the Arbitration 
and failing such notice and 
nomination being given 
within 14 days or such 
longer period as the 
Committee of Lloyd's may 
allow after notice of 
objection the ArbitraMxs or 
Arbitrator or Umpire may 
proceed as if the paitiea 
failing to give the same had 
renounced their r i ^ to be 
heard or adduce evidence 

7. In case of objection 
being made and Arbitration 
demanded the remuneration 
for the services shall be fixed 
by the Committee of Lloyd's 
as Arbitrators or at their 
option by an Arbitrator to be 
appointed by them unless 
they shall within 30 days 
from the date of this 
Agreement receive from the 
Contractor a written or 
telegraphic notice appointing 
an Arbitrator on his own 
behalf in which case such 
notice shall be 

ctwmunkatcd by them to 
the Managing Owner of the 
vessel and he shall within 15 
days from the receipt thereof 
give a written notice to the 
&)mmittee of Lloyd's 
appointing another Arbitrator 
on bdialf of all the parties 
interested in the property 
salved; and if the Managing 
Owner shall fail to appoint 
an Arbitrator as aforesaid the 
Committee of Lloyd's shall 
appoint an Arbitrator on 
bdialf of all the parties 
interested in the property 
salved or they may if tbey 
think fit direct that the 
Contractor's nominee shall 
act as sole Arbitrator; and 

15 If the parties to any 
such Arbitration or any of 
them desire to be hear or to 
adduce evidence at the 
original Arbitration they 
shall give notice to that 
dTect to the Secretary of 
Lloyd's and shall 
respectively nominate a 
peison in the United 
Kingdom to represent them 
for all the purpose of the 
Arbitrati<m and failing such 
notice and ncwninaiion being 
given the Arbitrators or 
Arbitrator or Umpire may 
proceed as if the parties 
failing to give the same bad 
renounced their right to be 
beard or adduce evidence. 

15. If the parties to any 
such Arbitration or any of 
them desire to be bear or to 
adduce evidence at the 
original Arbitration they 
shall give notice to that 
effect to the Secretary of 
Lloyd's and shall 
fcspcctivciv nominate a 
person in the United 
Kingdom to represent them 
for all the purpose of the 
Arbitration and failing such 
ncmce and nomination being 
given the Arbitrators or 
Arbitrator or Umpire may 
proceed as if the parties 
failing to give the same had 
renounced their r i^t to be 
heard or adduce evidence. 

7. In case of objection 
being made and Arbitration 
demanded the remuneration 
for the services shall be fixed 
by the Committee of Lloyd's 
as Arbitrators or at their 
option by an Arbitrator K) be 
appointed by them unless 
they shall within 30 days 
from the date of this 
Agreement receive fmm the 
Contractor a written or 
telegraphic notice appointing 
an Arbitrator on his own 
behalf in which case stKh 
notice shall be 

communicated by them to 
the Owneis of the vessel and 
they shall within 15 days 
from the receipt thereof give 
a written notice to the 
Commitiee of Lk)yd's 
appointing another Arbitrator 
on behalf of all the pamea 
interested in the property 
salved; and if the Owners 
shall fwl to appoint an 
Arbitrator as aforesaid the 
Committee of Lloyd's shall 
appoint an Arbitrate on 
benalf of all the parties 
interested in the ;m)perty 
salved or they may if they 
think fit direct that (he 
Contractor's ncMninee shall 
act as sole Arbitrator; and 

15. If the parties to any 
such Arbitration or any of 
them desire to be hear or to 
adduce evidence at the 
original Arbitration they 
shall give notice to that 
effect to the Secretary of 
I.kyd's and shall 
rcspcciivcly nominate a 
person in the United 
Kingdom to represent them 
for all the purpose of the 
Arbitration and fwling such 
notice and nomination being 
given the Arbitrators or 
Arbitrator or Umpire may 
proceed as if the parties 
fiuling to give the same had 
renounced their right to be 
heard or adduce evidence. 

7 In case of objection 
being made and Arbitration 
demanded the remuneration 
for the services shall be fixed 
by the Cwnmittee of Lloyd's 
as Arbitrators or at their 
option by an Arbitrator to be 
appointed by them unless 
they shall within 30 days 
firom the date of this 
Agreement receive from the 
Contractor a written or 
tel%raphic notice appointing 
an Arbitrator on his own 
behalf in which case such 
notice shall be 

communicated by them to 
the Owners of the vessel and 
they shall within 15 days 
from the receipt thereof give 
a written notice to the 
Committee of Lloyd's 
appointing another Arbitrator 
on bAalf of all the pames 
interested in the propety 
salved; and if the Owners 
shall fail to appoint an 
Arbitrator as aforesaid the 
Commiitee of Lloyd's shall 
appoint an Arbitrator on 
behalf of all the parties 
interested in the property 
salved or they may if they 
think Ot direct that the 
Contractor's nominee shall 
act as sole Arbitrator; and 

9. If the parties to any 
such Arbitration or any of 
them desire to be hear or to 
adduce evidence at the 
Arbitration they shall give 
notice to that efkct to the 
Commiitee of Lloyd's and 
shall rcspcciivcly nominate a 
person ill the United 
Kingdom to represent them 
for all the purpose of the 
Arbitration and fwling such 
notice and nomination being 
given the Arbitrate may 
proceed as if the parties 
failing to give the same had 
renounced their right to be 
heard or adduce evidence. 

7. In case of ot^ecnon 
being made and Arbitration 
demanded the remtmeraiicm 
for the services shall be fixed 
by the Committee of Lk)yd's 
as Arbitrators or at their 
option by an Arbitrate lo be 
appointed by them unless 
they shall within 30 days 
from the date of this 
Agreement receive from the 
Contracts a written or 
tel%raphic notice appointing 
an Arbitrator on his own 
behalf in which case such 
notice shall be 

communicated by I hem to 
the Owners of the vessel and 
they shall within 15 days 
from the receipt thereof give 
a written notice to the 
Commitiee of Lloyd's 
appointing an Arbitrator on 
bdtalf all the parties 
interested in the property 
salved; and if the Owners 
shall fail to appoint an 
Arbitrator as aforesaid the 
Commiitee of Lloyd's shall 
appoiiM another Arbitrator on 
behalf of all the parties 
interested in the property 
salved w they ma)' if they 
think fit direct that the 
Contractors nominee shall 
act as sole Arbitrator; and 

9 If the parties to any 
such Arbitration or any of 
them desire to be heard or to 
adduce evidence at the 
Arbitration they shall give 
notice to that effect to the 
Committee of Lloyd's and 
shall respectively nominate a 
person in the United 
Kingdom to represent them 
for all the purpose of the 
Arbitration and failing such 
notice and nomination being 
given the Arbitrator or 
Arbitrator(s) on Appeal may 
proceed as if the parlies 
failing to give the same had 
renounced their right to be 
heard or adduce evidence. 

CONDUCT OF THE 
ARBITRATION 

II. The Arbitrator shall 
have power to obtain call for 
receive and act upon any 
such oral or documentary 
evidence or information 
(whether the same be strictly 
admissible as evidence or 
not) as be may think fit, and 
to conduct the Arbitration in 
such manner in all respects 
as he may think fit and shall 
if in his opinion the amount 
of the security demanded is 
excessive have power in his 
absolute discretion to 
condemn the Contractor in 
the whole or part of the 
expense of providing such 
security and to deduct the 
amount in which the 
Contractor is so condemned 
from the salvage 
remtmeradon. Unless tEe 
ArbitnA* shall otherwise 
direct the parties shall be at 
liberty to adduce expert 
evidence at the Arbitration. 
Any Award of the Arbitrator 
shall (subject to appeal as 
provided in this Agreement) 
be final and binding on all 
the parties concerned. The 
Arbitrate and the 
Commitiee of Lloyd's may 
charge reasonable fiees for 
their services in connection 

CONDUCT OF THE 
ARBfrRATION 

II. The Arbitrator shall 
have power to obtain call for 
receive and act upon any 
such oral or documentary 
evidence or information 
(whether the same be strictly 
admissible as evidence or 
not) as he may think fit and 
K) conduct the Arbitration in 
such manner in all respects 
as he may think fit and shall 
if in his opinion the amotmt 
of the security demanded is 
excessive have power in his 
absohite discretion lo 
condemn the Contractor in 
the whole or part of the 
expense of providing such 
security and to deduct the 
amoimt in which the 
Contractor is so condemned 
from the salvage 
remtmeration. Unless Ae 
Arbitrator diall otherwise 
direct the parties shall be at 
liberty to adfhice expert 
evidence at the Arbitration, 
Any Award of the Arbitrator 
shall (subject to appeal as 
provided in this Agreement) 
be final and binding on all 
the parties concerned. The 
Arbitrator and the 
Committee c f Lloyd's may 
char;^ reasonable fiws and 
expenses f w their services in 

REPRESENTATION 

S Any party to this 
Agreement who wishes to be 
heard or to adduce e\ idence 
nominate a person in the 
United Kingdom to represent 
him failing which the 
Arbilrator or Arbitratorfs) on 
Appeal may proceed as if 
Rich party had renounced 
their right to be heard or 
adduce evidence 

8 The Contractor's 
remuneration and/or special 
compensation shall be fixed 
by the Arbitrator appointed 
tmder dause 7. SiKh 
remuneration shall not be 
diminished by reason of 
exceptiw to the principle of 
"no cure - no pay" in the 
form of special 
compensation 

REPRESENTATION 

9 Any parly to this 
Agreement who wishes to be 
heard or to adduce e\ ideoce 
nominate a person in the 
United Kingdom lo represent 
him failing which the 
Arbitrator or Arbilratorfs) on 
Appeal may prucccd as if 
such paity had renounced 
their right to be heard or 
adduce evidence, 

CONDUCT OF THE 
ARBrfRATlON 

9.(a) The Arbitrator shall 
have power to: 

(I) admit such oral or 
documentary evidence or 
information as he may think 
fit 

(ii) conduct the 
Arbitration in such maimer 
in all respects as he may 
think fit subject to such 
procedural rules as the 
Council may approve 

(iii) condemn the 
Contractor in his absolute 
discretion in the wbole or 
part of the expense of 
providing excessive security 
and deduct the amount in 
which the Contractor is so 
condemned from the salvage 
remtmeration and/or special 
compensation 

(tv) make Interim 
Award(s) on such terms as 
may be fair and just 

(v) make such orders as 
to costs, fws and expenses 
including those of the 
Coundl charged under 
dause 9(b) and 12(b) as may 
befairandjusL 
(b) The Arbitrator and the 
Council may charge 

CONDUCT OF THE 
ARBITRATION 

lO.(a) The Arbitrator 
shall have power to 

(I) admit such oral or 
documentary evidence or 
information as he may think 
nt 

(ii) conduct the 
Arbitration in such manner 
in all respects as he may 
think fit subject to suck 
procedural rules as the 
Council may approve 

(iii) order the Contractor 
in his absolute discretion to 
pay the whole or part of the 
expense of providing 
excessive security or security 
which has been urucasonably 
demanded imder Clause 5(b) 
and to deduct the such sum 
Aom the remurwration 
and/or special compensation 

(iv) make Interim 
Award(s) including 
payment(s) on account on 
such terms as may be fair 
and just 

(v) make such orders as 
to costs, fiees and expenses 
including those of the 
Council charged under 
clause 10(b) and 14(b) as 
may be fair and just 
(b) The Arbitrator and the 
Council may charge 
reasonable fees and expenses 



(hereupon (he Arbiiraiion 
shall be held in London by 
ihe Arbiirators or Arbitrator 
so appoinird If the 
Arbitrators cannot agree they 
shall forthwith notify the 
Committee of Lloyd's who 
shall thereupon either 
themselves act as Umpires or 
shall appoint some person as 
Umpire Any award of the 
Arbitrators or Arbitrator or 
Unipiie sliall he final and 
binding on all the panics 
conccrned and ihc\ or he 
shall have power to obtain 
call for receive and act upon 
any such oral or 
documentary e\idence or 
information (whether the 
same be strictly admissible 
as evidence or not) as they or 
he may think fit. and to 
conihici the Arbitration in 
such manner in all respects 
a: thev m he mav ihink fit. 
1111(1 to mmnilmin u-iiiit c- ui 
incicaac tlw: sum, il any. 
named in Clause I Unless 
the Arbitrators or Arbitrator 
or Umpire shall otherwise 
direct tAe parties shall be at 
liberty to adduce expert 
evidence on the Arbitration. 
The Ahntraiors or Arbitrator 
or Umpire (including the 
Committee of Lloyd's if they 
act in either capacity) may 
charge such fees as they may 
think reasonable, and the 
Committee of Lloyd's may 
in any event charge a 
reasonable fee for their 
services in connection with 
the Arbiiratioo. and all such 
fees shall be treats as part of 
the costs the Arbitration and 
Award and shall be paid by 
such of the parlies as the 
Award may direct 

thereupon the Arbitration 
shall Ix held in London by 
the Arbitrators or Arbitrator 
so appointed. If the 
Arbitrators cannot agree they 
shall forthwith notify the 
Committee of Lloyd's who 
shall thereupon either 
themselves act as Umpires or 
shall appoint some person as 
Umpire Any award of the 
Arbitrators or Arbitrator or 
Uinpiie shall be final and 
binding on all the panics 
concerned and ihcy or he 
shall have power to obtain 
call for receive and act upon 
any such oral or 
documentary evidence or 
information (whether the 
same be strictly admissible 
as evidence or not) as they or 
he may think At, and to 
conduct the Arbitration in 
such manner in all respects 
a& ihcv nr he may ihinL fit, 
lliut lo MUlllllttlll ICihu't* OI 
imricaac the sum. il any. 
named in Clause 1, and shall 
if in their or his opinion the 
amount of security 
demanded is excessive have 
power in their or his absolute 
discretion to condemn the 
Cwitrador in the whole w 
pan of the expense of 
providing such security and 
to deduct the amount in 
which the Contractor is so 
condemned from the salvage 
remuneration. Unless the 
Arbitrators or Arbitrate or 
Umpire shall otherwise 
direct the parties shall be a: 
liberty to adduce expert 
evidence on the Aibitnmon. 
The Arbitrators or Arbitrate 
or Umpire (including the 
Committee of Lloyd's if they 
act in either capacity) may 
charge such fees as they may 
think reasonable, and the 
Committee of Lloyd's may 
in any event charge a 
reasonable fee for their 
services in connection with 
the Arbitration, and all sudi 
fees shall be treats as (Wt of 
the costs the Arbitration and 
Award and shall be paid by 
such of the parties as the 
Award may direcL 

thereupon the Arbitration 
shall be held in London by 
the Arbitrators or Arbitrator 
so appointed If the 
Arbitrators cannot agree they 
shall forthwith notify the 
Committee of Lloyd's who 
shall thereupon either 
themselves act as Umpires or 
shall appoint some person as 
Umpire Any award of the 
Arbitrators or Arbitrator or 
I tmpire (subicct lo appeal as 
provided in this agreement) 
shall be final and binding on 
all the parties concerned and 
the) or he shall have power 
to obtain call for receive and 
act upon any such oral or 
documentary evidence or 
information (whether the 
same be strictly admissible 
as evidence or not) as they or 
he may think (tt, and to 
conduct the Arbitration in 
Mich manner in all icspects 
jis iliov OI lie may iliiiik Til. 
and to Hiainiam i educe oi 
increase the sum, if any, 
named in Clause 1, and shall 
if in their or his opinion the 
amount of security 
demanded i: excessive have 
power in their or his absolute 
discretion to condemn the 
ContracK)r in the whole or 
pan of the expense of 
providing such security and 
to deduct the amount in 
which the Contractor is so 
condemned from the salvage 
remuneration. Unless tEe 
Arbitrators or Arbitrator or 
Umpire shall otherwise 
direct the parties shall be at 
liberty to adduce expert 
evidence on the Arbitration. 
The Arbitraton or Arbitrator 
or Umpire (including the 
Committee of Lloyd's if they 
act in either capacity) may 
charge such fees as they may 
think reasonable, and the 
Committee of Lk)yd's may 
in any event charge a 
reasonable fee for their 
services in connection with 
the Arbitration, and all such 
fees shall be treats as part of 
the costs the Arbitratiw and 
Award and shall be paid by 
much of the p a r ^ as the 
Award may direcL 

Interest at the rate of 5 per 
cent per annum from the 
date of the publication of die 
Award by the Committee of 
Lloyd's until the date of 
payment to the Committee of 
Lloyd's shall be payable to 
the Contractor upon the 
amount of any sum awarded 
afler deduction of any sums 
paid on account under Clause 

Interest at the rate of 5 per 
cenL per annum from the 
expiration of 14 days after 
the date of the publication of 
the Award by tfie Committee 
of Lloyd's tmlil the date of 
payment to the Committee of 
Lloyd's shall (subject to 
appeal as provided in this 
Agreement) be payable to the 
Contractor upon the amount 

thereupon the Arbitration 
shall be held in London by 
the Arbitrators or Arbitrator 
so appointed. If the 
Arbitrators cannot agree they 
shall forthwith notify the 
Committee of Lloyd's who 
shall thereupon either 
themselves act as Umpires or 
shall appoint some person as 
Umpire. Any award of the 
Arbitrators or Arbitrator or 
Umpire (subject to appeal as 
provided in this agreement) 
shall be final and binding on 
all the panies concerned and 
they or he shall have power 
to obtain call for receive and 
act upon any such oral or 
documentary evidence or 
information ( w h ^ e r the 
same be strictly admissible 
as evidence or not) as they or 
he may think fit, and to 
conduct the Arbitration in 
such manlier in all rcsnccis 
us ihcY oi lie m a y ll imk l i t . 
and to maintain reduce ur 
increase the sum, if any. 
named in Clause I. and shall 
if in their or his opinion the 
amount of security 
demanded is excessive have 
power in their or his absolute 
discretioa to condemn the 
Contractor in the whole or 
pan of the expense of 
providing such security and 
K) deduct the amount in 
which the Contractor is so 
condemned from the salvage 
remuneration. Unless tKe 
Arbitrators or Arbitrator or 
Umpire shall otherwise 
direct the parties shall be at 
lA)erty to adduce « p e n 
evidence w the Arbitration 
The Arbitrawn or Arbitrator 
w Umpire (iochxlinp the 
Committee of Lloyd's if they 
act in either capacity) may 
charge such fees as they may 
think reasonable, and the 
Committee of Lloyd's may 
in any event charge a 
reasonable fee for their 
services in connection with 
the Arbitration, and all such 
fees shall be treats as pan of 
the costs the Arbitration and 
Award and shall be paid by 
such of the parties as the 
Award may direcL 

thereupon the Arbitration 
shall ^ held in London by 
the Arbitrators or Arbitrator 
so appointed. If the 
Arbitrators cannot agree they 
shall forthwith notify the 
Committee of Lloyd's who 
shall thereupon either 
themselves act as Umpires or 
shall appoint some pason as 
Umpire. Any award of the 
Arbitrators or Arbitrator or 
Umpire (subject to appeal as 
provided in this ayecment) 
shall be final and binding on 
all the panies concerned and 
they or he shall have power 
to obtain call for receive and 
act upon any such oral or 
documentary evidence or 
information (whether the 
same be strictly admissible 
as evidence or not) as they or 
he may think fit, and to 
conduct the Arbitration in 
such manner in all lesnccis 

tillY oi he iniiy lIuiiL lit. 
and lo maintain i educe or 
increase the sum, if any, 
named in Clause I, and shall 
if in their or his opinion the 
amount of security 
demanded is excessive have 
power in their or his absolute 
discretion to condemn the 
Contractor in the whole or 
pan of the expense of 
providing such security and 
K) deduct the amount in 
which the Contractor is so 
condemned from the salvage 
remtmeration. Unless the 
Arbitraton or Arbitrator or 
Umpire shall otherwise 
direct the panies shall be at 
liberty to ad&ice expert 
evidence on the Arbitration 
The Arbitrators or Arbitrator 
or Umpire (including the 
Committee of Lloyd's if they 
act in either capacity) may 
charge such fiees as they may 
think reasonable, and the 
Committee of Lloyd's may 
in any event charge a 
reasonable fee for their 
services in connection with 
the Arbitration, and all such 
fees shall be treats as pan of 
the costs the Arbitration and 
Award and shall be paid by 
such of the parties as the 
Award may direci 

Interest at the rate of 5 per 
cent, per annum from the 
expiration of 14 days afler 
the date of the publication of 
the Award by the Committee 
of Lloyd's until the date of 
payment to the Committee of 
Lloyd's shall (subject to 
appeal as provided in this 
Agreement) be payable to the 
Contractor upon the amount 

thereupon the Arbitration 
shall be held in London by 
the Arbitrators or Arbitrator 
so appointed. If the 
Arbitrators cannot agree they 
shall forthwith notify the 
Committee of Lloyd's who 
shall thereupon either 
themselves act as Umpires or 
shall appoint some person as 
Umpire Any award of the 
Arbitrators or Arbitrator or 
Umpire (subject lo appeal as 
provided in this a^eement) 
shall be final and binding on 
all the panies concerned and 
they or he shall have power 
to obtain call for receive and 
act upon any such oral or 
documentary evidence or 
information (whether the 
same be strictly admissible 
as evidence or not) as they or 
he may think (it, and to 
conduct the Arbitration in 
such manner in all rcsncct* 
aa ilicy ui he nwy ihinL fit. 
and to maintain leducc or 
increase the sum, if any, 
named in Clause I, and shall 
if in their or his opinion the 
amount of security 
demanded is excessive have 
power in their or his absolute 
discretion k) condemn the 
Contractor in the whole or 
pan of the expense of 
providing such security and 
to deduct the amount in 
which the Contracts is so 
condemned from the salvage 
remuneration. Unless the 
Arbitraaxs or Arbitrator or 
Umpire shall otherwise 
direct the parties shall be at 
liberty to adduce expen 
evidence on the Arbitration. 
The Arbitrates or Arbitrator 
or Umpire (including the 
Committee of Lloyd's if they 
act in either capacity) may 
diarge such fees as they may 
think reasonable, and the 
Committee of Lloyd's may 
in any event charge a 
reasonable fee for their 
services in connection with 
the Arbitration, and all such 
fees shall be treats as part of 
the costs the Arbitration and 
Award and shall be paid by 
such of the parties as the 
Award may direct 

with the Arbitration whether 
it proceeds to a hearing or 
not arxl all such fees shall be 
treats as pan of the costs of 
the Arbitration. 

Interest at the rate of 5 per 
cenL Per annum from the 
Mpiration of 14 days 
(exclusion of Sundays or 
other days observed as 
general holidays at Lloyd's) 
afler the date of the 
publication of the Award by 
the Committee of Lloyd's 
until the date of payment to 
the Committee of Lloyd's 

Interest at the rate of 5 per 
cenL per annum from the 
expiration of 14 days 
(exclusion of Stmdays or 
other days observed as 
general holidays at Lloyd's) 
after the date of the 
publication of the Award by 
the Committee of Lloyd's 
until the dale of payment to 
the Committee of Lloyd's 

connection with the 
Arbitration whether it 
proceeds to a hearing or not 
and all such fees and 
expenses shall be treats as 
pan of the costs of the 
Arbitratitm Save as 
aforesaid the statutory 
provisions as to Arbimttion 
for the time being in force in 
England shall apply 

Interest at a rate per annum 
to be fixed by the Arbitrator 
from the expiration of 21 
days (exclusion of Saturdays 
and Sundays or other days 
observed as general holidays 
at Lloyd's) fnxn the date of 
the puSlication of the Award 
by the Committee of Lloyd's 
until the dale of payment to 
the Committee of Lloyd's 

reasonable fees and expenses 
for their services whether the 
Arbitration proceeds to a 
hearing or not and all such 
fees and expenses shall be 
treats as pan of the costs of 
the Arbitration. 
(c) Any Award shall 
(subject to appeal as 
provided in this Agreement) 
k final and binding on all 
the panies conccmed 
whether they were 
repiesentcd at the Aibitration 

12. Interest at a rate 
per annum to be fixed by the 
Arbitrator from the 
expiration of 21 days 
(ecclusion of Saturdays and 
Sundays w other days 
observed as general holidays 
at Lkyd's) after the date of 
the publication of the Award 
and/or Interim Award by the 
Committee of Lloyd's until 

for their services whether the 
Arbitration proceeds to a 
hearing or not and all such 
fees and expenses shall be 
treats as pan of the costs of 
the Arbitration 
(c) Any Award shall 
(subject to appeal as 
provided in this Agreement) 
be final and binding on all 
the panies concerned 
whether they were 
represented at the .Arbitration 

10. Interest at a rate per 
annum to be fixed by the 
Arbitrator shall (subject to 
Appeal as provided in this 
Agreement) be payable on 
any sum awarded taking into 
account any sums already 
paid: 

(i) fhxn the date of 
termination of the services 
unless the Arbitrator shall in 

INTEREST & 
RATES OF EXCHANGE 

11 Interest: Interest at a 
rate per annum to be fixed by 
the Arbitrator shall (subject 
to Appeal as provided in this 
Agreement) be payable on 
any sum awarded taking into 
account any sums already 
paid: 

(i) from the date of 
termination of the services 
unless the Arbitrator shall in 



aforciaid 
slmiutory provisions M lo 
Aibiiraiion Ibr Uic lime 
being in force in England 
shall apply. 

ihe 9 hereof Sa\"e as aforesaid of any sum awarded afler of any sum awarded aiier shall (sul^eci to appeal as 
the siaiutory provisions as to deduction of any sums paid deduction of any sums paid provided in this Agreement) 
Arbiiraiion lui ihe time on account under Clause 10 
being in Ibrce in England hereof Save as aforesaid the 
shall apply statutory provisions 

Arbitration (or the 
being in force io England 
shall apply. 

mccounL Save as be payable to the Contractor 
aforesaid the statutory upon the amount of any sum 
provisions as to Arbitration awarded after deduction of 

time for the time being in force io any sums paid on account. 
England shall apply. Save as aforesaid the 

stattuory provisioam as to 
Arbitration for the lime 
being in force in England 
shall apply 

The said Arbitration is 
hereinafter in this Agreement 
referred to as "the original 
Aibiiration" and ihc 
Aibitrator or Arbitrators or 
Umpire thereat as "the 
oriynal Arbitrator" or "the 
original Arbitrators" or "the 
Umpire" and the Award of 
such Arbitrator or 
Arbitrators or Umpire as "the 
original AwanT. 

The said Arbitration is 
hereinafter in this Agreement 
referred to as "the original 
Arbitration' and (he 
Arbitrator or Arbitrators or 
Umpire thereat as "the 
oripnal Aibitrak*" or "the 
original Arbitrators" or "the 
Umpire" and the Award of 
stich Arbitrator or 
Arbitrator* or Umpire as "the 
original Award". 

8. Any of the persons 
entitled under Clause 14 to 
be objecwrs may appeal 
fiom the original Award by 
giving to the Committee of 
LloyJ's within 14 days fbom 
the publication by the 
Committee of Lloyd's of the 
original Award written 
notice of Appeal. As soon as 
practical afler receipt of much 
notice the Commitiee of 
Lloyd's shall themselves 
alone or jointly with another 
person or other persons 

8. Any of the persons 
named under Clause 14 may 
appeal from the original 
Award by giving written 
Notice of Appeal to the 
Committee of Lloyd's within 
14 days (excWsive of 
Sundays or other days 
observed as general holidays 
at Lloyd's) from tAe 
piAlication by the 
Committee of Lloyd's of the 
original Award; and any of 
the other persons named 
tmder Clause 14 may 

shall (subject to appeal as 
provided in this Agreement) 
be payable to the Contractor 
upon the amount of any sum 
awarded aAer deduction of 
any sums paid on accounL 
Save as aforesaid the 
staOAory provisions as to 
Arbitration (or the lime 
being in force in England 
shall apply. 

The said Arbitration is 
hereinafler in this Agreement 
referred to as "the original 
Arbitration" and the 
Arbitrator or Arbitrators or 
Umpire thereat as "the 
original Arbitrator" or "the 
original Arbitrators" or "the 
Umpire" and the Award of 
such Arbitrator of 
AibitraKKS or Umpire as "the 
original Award". 

8 Any of the persons 
named under Clause 14, 
except the Committee of 
Lloyd's, may appeal from 
the original Award by giving 
written Notice of Appeal to 
t k Commitiee of Lk)yd's 
Mthin 14 days (exclusive of 
Sundays or other days 
observed as general holidays 
at Lloyd's) from the 
publication by the 
Committee of Lloyd's of the 
original Award; and any of 
the other peraons named 

shall (si*ject to appeal as 
provided in this Agreement) 
be payable to the Contractor 
upon the amount of any sum 
awarded after dethiction of 
any sums paid on accounL 
Save as aforesaid the 
statutory provisions as to 
Arbitration (or ihe lime 
being in force in England 
shall apply. 

The said Arbitration is 
hereinafter in this Agreement 
referred to as "the original 
Arbitiiition" and the 
Arbitrator or Arbitrators or 
Umpire thereat as "the 
original Arbitrator" or "the 
original Arbitrators" or "the 
Umpire" and the Award of 
such Arbitrator or 
Arbitrators or Umpire as "the 
original Award". 

8. Any of the persons 
named tmder Clause 14, 
except the Committee of 
Lloyd's, may appeal from 
the original Award by giving 
written Notice of Appeal to 
the Commitiee of Lloyd's 
within 14 days (exclusive of 
Sundays or other days 
obseved as general holidays 
at Lloyd's) (rtxn i6e 
publication by the 
Committee of Lloyd's of the 
original Award; and any of 
the other persons named 

PROVISIONS AS TO 
APPEAL 

12. Any of the persons 
named under Clause 8 may 
appeal from the Award by 
giving written or telegraphic 
or telex Notice of Appeal to 
the Committee of Lloyd's 
within 14 days (exclusive of 
Saturdays and Stmdays or 
other days observed as 
general holidays at Lloyd's) 
%rom the publication by the 
Committee of Lloyd's of the 
Award; and may (without 
prqudice to their right of 
appeal under the first part of 

the date of payment is 
received by the Committee 
of Lloyd's both dates 
inclusive shall (subject to 
appeal as provided in this 
Agreement) be payable to the 
Contractor upon any stmt 
awarded after deduction of 
any sums paid on accoum 

17. In considering what 
stmis of money have been 
expended by the Contractor 
in rendering the services 
and/or in fixing the amount 
of the Award or Award on 
Appeal the Arbitrator or 
Arbitrators on Appeal shall 
to such an extent and in so 
fw as it may be fair and just 
in all the circumstances give 
efPect to any change or 
changes in the value of 
money w rates of exchange 
which may have occurred 
between the completion of 
the services and the dale txi 
which the Award or Award 
on Appeal is made 

his absolute discretion 
otherwise dccide until the 
date of publication by the 
Council of the Award and/or 
Interim Award(s) and 

(ii) fiwn the expiration of 
21 days (exclusion of 
Saturdays and Sundays or 
olher days observed as 
general holidays at Lloyd's) 
after the date of the 
publication by Ihe Council of 
the Award and/or Interim 
Award(s) until the date 
payment is received by the 
Contractor or the Council 
both dates inclusive 

18 In conskkhng what 
sums of money have been 
expended by the Contractor 
in rendering the services 
and/or in fbting the amount 
of the Award and/or Interim 
Award and/or Award on 
Appeal the Arbitrator or 
Arbitralor(s) on Appeal shall 
to such an extent and in so 
far as it may be fair and just 
in all the circumstances give 
effect to any change or 
changes in the value of 
monqr or rates of exchange 
which may have occurred 
between ihe com^^etion of 
the senrices and the date on 
which the Award and/or 
Interim Award and/w Award 
on Appeal is made. 

PROVISIONS AS TO 
APPEAL 

12. Any of the persons 
named under Clause 8 may 
appeal fmm the Award but 
not without leave of the 
Arbitraior(s) on Appeal from 
an Interim Award made 
pursuanl lo the povision of 
Clause 10 hereof by giving 
written or telegraphic or 
telex Notice of Appeal to the 
Committee of Lloyd's within 
14 days (exclusive of 
Saturdays and Sundays or 
other days observed as 
general holidays at Lloyd's) 

his absolute discretion 
otherwise decide until the 
dale of publication by the 
Council of the Award and/or 
Interim Award(s) and 

(ii) ftom the expiration of 
21 days (exchtsion of 
Saturdays and Stmdays or 
other days observed as 
general holidays at Lloyd's) 
after the date of the 
publication by ihe Council of 
the Award and/or Interim 
Award(s) uniil the dale 
payment is received by the 
Contractor or ihe Council 
both dates inclusive 
For the purpose of sub-clause 
(ii) the express "sum 
awarded" shall inchide the 
fees and expenses refared to 
in clause 10(b) 

15. In considering what 
stmis of money have been 
expended by the Contractor 
in rendering the services 
and/br in fixing the amount 
of the Award and/or Interim 
Award(s) and/or Award on 
Appeal the Arbitrator or 
Appeal Arbitrator(s) shall to 
such an extern and in so far 
as it may be fair and Just in 
all the circumstances give 
effect to the consequences of 
any change or c h a n ^ in the 
relevant rates of exchange 
which may have occurred 
between the date of 
terminatioo of the services 
and the date on which the 
Award and/or Interim Award 
and/or Award on Appeal is 

PROVISIONS AS TO 
APPEAL 

II. (a) Notice of Appeal 
if any shall be given to the 
Council within 14 days 
(exclusive of Saturdays and 
Sundays or otha^ days 
observed as general holida^i 
at Lloyd's) after the date of 
the publication by the 
Council of the Award 
and/or Interim Award(s) 
(b) Notice of Cross-Appeal 
if any shall be given to the 
Council within 14 days 
(exdusive of Saturdays and 
Sundays or other days 

12 Currency Correction 
In considering what sums of 
money have been expended 
by the Contractor in 
rendering the services and/dr 
in fixing the amount of the 
Award and/or Interim 
Award(s) and/or Award on 
Appeal the Arbitrator or 
Appeal Arbitrator(s) shall to 
such an extent and in so far 
as it may be fair and just in 
all the drctunstances give 
effect to the consequences of 
any change or changes in the 
relevant rates of exchange 
which may have occurred 
between the date of 
termination of the services 
and the date on which the 
Award and/or Interim Award 
and/or Award on Appeal is 

PROVISIONS AS TO 
APPEAL 

13. (a) Notice of Appeal 
if any shall be given to the 
Council within 14 days 
(exclusive of Saturdays and 
Sundays or other days 
observed as general holidays 
at Lloyd's) after the date of 
the publication by the 
Council of the Aw^rd 
and/or Interim Award(s) 
p)) Notice of Crws-Appeal 
if any shall be given to the 
Council within 14 days 
(exclusive of Saturdays and 
Sundays or other days 



appointed by ihem (unlew 
they be the objectors) hear 
and deiennine the Appeal or 
if they shall see fit to do so 
or if they be the objectors 
they shall refer to die Appeal 
to the hearing and 
determinaiion of a pwson or 
persons selected by them 
Any Award on Appeal shall 
be final and binding on all 
the panics concerned. 

(without prqudice to their 
right of appeal under the firw 
pan of this clause) give 
writim Notice of Cross-
appeal to the Committee 
within 7 days after receipt by 
them of notice of such 
appeal As soon as pracUcal 
afker receipi of such notice or 
notices the Committee of 
Lloyd's shall themselves 
alone or jointly with another 
person or other persons 
appointed by them (unless 
they be the objectors) hear 
and detennine the Appeal or 
if they shall sec fit to do so 
or if they be the objectors 
they shall refw to the Appeal 
to the hearing arxl 
determination of a person or 
persons selected them. 
Any Award on Appeal shall 
be final and binding on all 
the parties concerned 

No evidence other than the 
documents put in on the 
original Arbitration and the 
original AAiira&ors's or 
original Arbitrators' and or 
Umpire's notes and/or 
shorthand notes if any of the 
proceedings and oral 
evidence if any at the 
original Arbitration shall be 
used on the Appeal tmless 
the Arbitrator or Arbitrators 
on the Appeal may conduct 
the Arbitration on Appeal in 
such manner in all respects 
as he or they may think fit 
and may maintain increase or 
reduce the sum awarded by 
the original Award with the 
like power *s is conferred by 
Clause 7 on the original 
Arbitrator or Arbitrators or 
Umpire to condemn the 
Contractor in the whole or 
pan of the expense of 
providing security and to 
deduct the amount 
disallowed from the salvage 
remuneralioo. And they may 
also make such order as they 
may think fit as to dw 
payment of imwres* (at the 
rate of 5 per cent. Per 

No evidence other than the 
documents put in on the 
original Arbitration and the 
original ArbitrMors's w 
original Arbitrators' and or 
Umpire's notes and/or 
shorthand notes if any of the 
proceedings and oral 
evidence if any at the 
original Arbitration shall be 
used on the Appeal unless 
the Arbitrator or Arbitrators 
on the Appeal may conduct 
the Arbitration on Appeal in 
such manner in all respects 
as he or they may think fh 
and may maintain increase or 
reduce the sum awarded by 
the original Award with the 
like power as is conferred by 
Clause 7 on the original 
Arbitrator or Arbitrators or 
Umpire to condemn the 
Contract in the whole or 
part of the expense of 
providing secwity and to 
deduct the amount 
disallowed from the salvage 
remuneration. And he or they 
shall also make such order as 
they may think fit as to the 
payment of iideres* (at the 
rate of 3 per cenL Per 

under Clause 14, except the 
Committee of Lloyd's, may 
(without prqudice to their 
right of appeal under the first 
pan of this clause) within 7 
days (exclusive of Sundays 
or other days observed as 
general holidays at Lloyd's) 
afler receipt by them of 
notice of such appeal (such 
notice if sent by post to be 
deemed to be received on the 
day following that on which 
the said notice was posted) 
give written Notice of Cross-
Appeal to the Committee of 
Lloyd's. As soon as practical 
af̂ er receipt of such notice or 
notices the Committee of 
Lloyd's shall themselves 
alone or jointly with another 
person or other persons 
appointed by them (unless 
they be the objectors) hear 
and detennine the Appeal or 
if they shall see fit to do so 
tw if they be the i*jcciiMS 
tliey shall refer to the Appeal 
to the hearing and 
determination of a person or 
persons selected by them. 
Any Award on Appeal shall 
be final and binding on all 
the panies concerned 

under Clause 14, except the 
Committee of Lloyd's, may 
(without prqudice to their 
right of appeal under the first 
part of this clause) within 7 
days (exclusive of Sundays 
Of other days observed as 
general holidays at Lloyd's) 
after receipt by them of 
notice of such appeal (sudi 
notice if sent by post to be 
deemed to be received on the 
day Iblloinng that on which 
the said notice ww posted) 
give written Notice of Cross-
Appeal to the Committee of 
Lloyd's As soon as practical 
aOer receipt of such notice or 
notices the Committee of 
Lloyd's shall themselves 
alone or jointly with arxxher 
person or other persons 
appointed by them (unless 
they be the objectors) hear 
and determine the Appeal or 
if they shall see fit to do so 
oi if they be the objectors 
they shall refa^ to the Appeal 
to the hearing and 
determinatioo of a person or 
persons selected by them. 
Any Award on Appeal shall 
be final and binding on all 
the panies concerned. 

No evidence other than the 
documents put in on the 
original Arbitration and the 
original Arbitrator's or 
original Arbitrators' and or 
Umpire's notes and/or 
shorthand notes if any of the 
proceedings and oral 
evidence if any at the 
original Arbitration shall be 
used on the Appeal tmless 
the Arbitrator or Arbitrators 
on the Appeal may conduct 
the Arbitration on Appeal in 
such manner in all respects 
as he or they may thrnk Rt 
and may maintain increase or 
reduce the sum awarded by 
the original Award with the 
like power as is conferred by 
Clause 7 on the original 
Arbitrator or Arbitrators or 
Umpire to condemn the 
Contractor in the whole or 
pan of the expense of 
providing security and to 
deduct the amount 
disallowed from the salvage 
remtmeration. And he w they 
shall also make such order as 
they may think fit as to the 
payment of interest (at the 
rale of S per cenL Per 

this Clause) within 7 days 
(exclusive of Saturdays and 
Sundays or other days 
observed as general holidays 
at Lloyd's) afler receipt by 
them of notice of such appeal 
(sudi notice if sent by post to 
be deemed to be received on 
the day following that on 
which the said notice was 
posted) give written or 
telegraphic or telex Notice of 
Cross Appeal to the 
Committee of Lloyd's As 
soon as practicable after 
receipt of such notice or 
notices the Committee of 
Lloyd's shall refer the 
Appeal to the hearing and 
determination of a person or 
persons selected by them. 
Any Award on Appeal shall 
be final and binding on all 
the parties concerned. 

after the date of the 
publication by the 
Committee of Lloyd's of the 
Award and may (without 
p r f ^ i c e to their right of 
appeal tmder the first pan of 
this Clause) within 14 days 
(exclusive of Saturdays and 
Sundays or other days 
observed as general holidays 
at Lloyd's) after receipt by 
them from the Committee of 
Lloyd's of notice of such 
appeal (sudi notice if sent by 
post to be deemed to be 
received on the day 
following that on which the 
said notice was posted) give 
written or telegraphic or 
telex Notice of Cross-Appeal 
to the Committee of Lloyd's. 
As soon as practicable afler 
receipt of nich notice or 
notices the Committee of 
Lkyd's shall refer the 
Appeal to the hearing and 
dclciiniiJHlioii of a poison or 
persons selected by them. In 
tlie event of an Appellant or 
Ooss-Appellant 
withdrawing his Notice of 
Appeal or bross-Appeal the 
hearing shall nevertheless 
proceed in respect of such 
Notice of Appeal or Cross-
Appeal as may remain. Any 
Award on Appeal shall be 
final and binjing on all the 
parties concerned whether 
such parties were represented 
or not at either the 
Arbitration or ai the 
Arbitration on Appeal. 

CONDUCT OF APPEAL CONDUCT OF APPEAL CONDUCT OF APPEAL CONDUCT OF APPEAL 

observed as general holidays 
at Lloyd's) after notification 
by the Council to the parties 
of any Notice of Appeal 
Such notification if sent by 
post shall be deemed 
received on the working day 
following the day of 
posting. 
(c) Notice of Appeal and 
Cross-Appeal shall be given 
to the Council by letter, 
telex Facsimile or in any 
other permanent form 
(d) Upon reccipt of Notice 
of Appeal the Council shall 
refier the Appeal to the 
hearing and determination of 
the Appeal Arbitratorfs) 
selected by iL 
(e) If any Notice of Appeal 
or Cross-Appeal is 
withdrawn the Appeal 
hearing shall nevertheless 
proceed in respect of such 
Notice of Appeal or Cross-
Appeal ma may lemain 
(f) Any Awwd on Appeal 
shall be final and binding on 
all the panies to that Appeal 
Arbitration whether they 
were represented either at the 
Arbitration or at the Appeal 
Arbitration or not. 

observed as general holidays 
at Lloyd's) after notification 
by the Council to the panies 
of any Notice of Appeal. 
StKh notification if sent by 
post shall be deemed 
received on the working day 
following the day of 
posting 
(c) l^tice of Appeal and 
Cross-Appeal shall be given 
to the Council by letter, 
telex Facsimile or in any 
other permanent form 
(d) Opon receipt of Notice 
of Appeal the Council shall 
refer the Appeal to the 
hearing and determination of 
the Appeal Arbitrator(s) 
selected by it. 
(e) If any Nodce of .Appeal 
or Cross-Appeal is 
withdrawn the Appeal 
hearing shall nevertheless 
proce^ in respect of such 
Notice of Appeal or Cross-
Appeal as may icinaiii 
(f) Any Award on Appeal 
shall be final and binding on 
all the parties to that Appeal 
Arbitration whether they 
were represented either at the 
Arbitration or at the Appeal 
Arbitration or not 

No evidence other than the 
documents put in on the 
original Arbitration and the 
wiginal Arbitrator's or 
original Arbitrators' and or 
Umpire's notes aixl/or 
shorthand notes if any of the 
proceedings and oral 
evidence if any at the 
original AAitration shall be 
used on the Appeal tmless 
the Arbitrator or Arbitrators 
on the Appeal may conduct 
the Arbitration on Appeal in 
such manner in all respects 
as he or they may think fit 
and may maintain increase or 
reduce the sum awarded by 
the original Award with tf* 
like power as is confierred by 
Clause 7 on the original 
Arbitrator or AAitrators or 
Umpire to condemn the 
Contractor in the whole or 
pan of the expense of 
providing security and to 
deduct the amount 
disallowed from the salvage 
renwnwation. And be or they 
shall also make such order as 
they may think fit as to the 
payment of io*rest (at the 
rate of 5 per cenL Per 

13 No evidence other 
than the documents put in on 
the Arbitration and the 
Arbitrator's notes of the 
proceedings and wal 
evidence, if any, at the 
Arbitration and the 
Arbitrator's Reasons for his 
Award and the transcript, if 
any, t)f any evidence given at 
the Arbitration shall Be toed 
on the Appeal unless the 
Arbitrator or Arbitrators on 
the Aiyeal shall in his or 
their discretion call for or 
allow other evidence. The 
Arbitrator or Arbitrators on 
the Appeal may conduct the 
Arbitration on AM)eal in 
siKh manner in all respects 
as he or they may think (It 
and may act upon such 
evidence or information 
(whether the same be strictly 
admissible as evidence or 
not) as he w they may think 
fit and may maintain increase 
or reduce the sum awarded 
by the Arbitrator with the 
like power as is conferred by 
Clause 11 on the Arbitrator 
to condemn the (Contractor in 
the whole w pan of the 

13. No evidence other 
than the documents put in on 
the Arbitration arxl the 
Arbitrator's notes of the 
proceedings and oral 
evidence if any at the 
Arbitration and the 
Arbitrator's Reasons for his 
Award and Interim Award if 
any and the transcript if any 
of any evidence given at the 
Arbitration shall be taed on 
the Appeal unless the 
Arbitrator(s) on the Appeal 
shall in his or their discreticm 
call f()r or allow other 
evidence. The Arbitrator(s) 
on Appeal may conduct the 
Arbitration cm Appeal in 
such manner in all respects 
as he or they may think fit 
and may act upon such 
evidence or iiUbnnation 
(whether the same be strictly 
admissible as evidence or 
not) as he or tfiey may think 
fit and may maintain increase 
or reduce the sum awarded 
by the Arbitrator with the 
like power as is conferred by 
Clause II on the Arbitrator 
to condemn the Contractor in 
the whole or pan of the 

12. (a) The Appeal 
Arbitrator(s) in addition to 
the powers of the Arbitrator 
under clmise 9(a) and 10 
shall have power to: 
(i) admit the ev idence which 
was before the Arbitrator 
together with the Arbitrator's 
notes and reasons fiar his 
Award and/or Interim 
Award(s) and any transcript 
of evidence and such 
additional evidence as he or 
they may think fir. 
(ii) confirm increase or 
reduce the stmt awarded by 
the Arbitrate and to make 
such order as to the payment 
of interest on stich sum as he 
or they may think flL 
(iii) confirm, revoke or vary 
any order and/or Declaratory 
Award made by the 
Arbitrator 

(a) The Appeal 
ArbitratOf(s) in addition to 
the powers of the Arbitrator 
under clause 10(a) and 11 
shall have power to: 
(i) admit tAe c\ idence which 
was before the Arbitrator 
together with the Arbitrator's 
notes and reasons for his 
Award and/or Interim 
Award(s) and any transcript 
of evidence and such 
additional evidence as he or 
they may think fir. 
(ii) confirm increase or 
reduce the stim awarded by 
the Arbitrator and to make 
such order as to the payment 
of interest on such sum as he 
or they may think fit 
(iii) Confirm, revoke or vary 
any order and/or DeclaraKxy 
Award made by the 
Arbitrator 
(iv) Award interest on any 
fees and expenses charged 
UTKkr paragraph (b) of this 
clause from the expiration of 
21 days (exclusive of 
Saturdays and Sundays or 
other days observed a 
general holidays at Lloyd's) 
after the date of publication 



annum) on ihe sum awarded 
to the Contractor. The 
Arbitrator or Arbitrators on 
Appeal (including the 
Committee of Lloyd's if they 
act in that capacity) may 
direct in what manner the 
costs of the original 
Arbitration and of the 
Arbitration on Appeal shall 
be borne and paid and may 
charges such fee as they or 
he niay think reasonable and 
the Committee of Lloyd's 
may in any event charge a 
reasonable fee for their 
services in connection with 
the Arbitration on Appeal 
and all such fees shall be 
treated as part of the costs of 
the Arbitration and Award 
on Appeal and shall be paid 
by such of the parties as the 
Award on Appeal ^lall 
direcL Save as aforesaid the 
statutory provisions as to 
Aibilimlion lor ihc time 
being in fotcc in England 
shall apply. 

9. In case of Arbitration 
the Committee of Lloyd's 
shall realize or enforce the 
security and pay to the 
Contractor (wAose receipt 
shall be a good discharge to 
them) the amount awarded to 
him together with interest as 
hereinafter provided in 
accordance with the 
provisions hereinafter 

contained 
(a) If no notice of Appeal 
be received by the 
Committee of Lloyd's within 
14 days after the publication 
by the Committee of Lloyd's 
o^ the original Award the 
Coounittee of Lloyd's shall 
realize or enforce the 
security and pay to the 
Contractor the amount 
awarded to him together with 
interest as provided in Clause 

annum) on the sum awarded 
to the Contractor. The 
Arbitrator or Arbitrators on 
Appeal (including the 
Committee of Lloyd's if they 
act in that capacity) may 
direct in what manner the 
costs of the original 
Arbitration and of the 
Arbitratioa on Appeal shall 
be borne and paid and may 
charges such fee as they or 
he may think reasonable 

annum) on the sum awarded 
to Ihe Contractor. The 
Arbitrator or Arbitrators on 
Appeal (including the 
Committee of Lloyd's if they 
act in that capacity) may 
direct in what manner the 
costs of the original 
Arbitration and of the 
Atbitration on Appeal shall 
be borne and paid and may 
charges such fee as they or 
he may think reasonable 

and the Committee of 
Lloyd's may in any event 
charge a reasonable fee for 
their services in connection 
with the Arbitration wi 
Appeal and all such f ^ 
shall be treated as pan of the 
costs of the Arbitration and 
Award on Appeal and shall 
be paid by sucA of the parties 
as the Award on Appeal shall 
direcL Save as aforesaid the 
statutory proviskxu as to 
Aibitration fbf the time 
being in force in England 
shall apply. 

annum) on the sum awarded 
to the Contractor. The 
Arbitrator or Arbitrators on 
Appeal (including the 
Committee of Lloyd's if they 
act in that capacity) may 
direct in what manner the 
costs of the original 
Arbitration and of the 
Arbitration on Appeal shall 
be borne end paid and may 
charges such fee as the)' or 
he may think reasonable 

and the Committee of 
Lloyd's may in any event 
charge a reasonable fee for 
their services in connection 
with the Arbitration on 
Appeal and all such fees 
shall be treated as part of the 
costs of the Arbitration and 
Award on Appeal and shall 
be paid by such of the parties 
as the Award on Appeal shall 
direcL Save as aforesaid the 
statutory provisions as to 
Arbitration (or the time 
being in force in England 
shall apply. 

9. (a) In case of 
Arbitration if no notice of 
Appeal be received by the 
Committee of Lloyd's within 
14 days after the publication 
by the Committee of Lloyd's 
o^ the original Award the 
Commitke shall call upon 
the party or parties 
concerned to pay the amount 
awarded and in the event of 
non-payment shall realize or 
enforce the security and pay 
therefhMn to the Contractor 
(whose receipt shall be a 
good discharge to them) the 
amount awarded to him 
together with interest as 
provided in Clause 7. 

9. (a) In case of 
Arbitration if no notice of 
Appeal be received by the 
Committee of Lkiyd's within 
14 days after the publication 
by the Committee of Lloyd's 
of the original Award the 
Committee shall call upon 
the party or parties 
concerned to pay the amount 
a%varded and in the event of 
non payment shall realize or 
enforce the security and pay 
therefnwn to the Contracts 
(whose receipt shall be a 
good discharge to them) the 
amount awarded to him 
together with interest as 
provided in Clause 7. 

expense of providing 
security and to deduct the 
amount disallowed from the 
salvage remuneration. And 
he Of they shall also make 
such order as they may think 
fit as to the payment of 
interest on the sum awarded 
to the Contractor. The 
Arbitrator or Arbitrators on 
the Appeal may direct in 
what manner the costs of the 
Arbitration and of the 
Arbitration on Appeal shall 
be borne and paid 

and the Committee of 
Lloyd's may in any event 
charge a reasonable fee for 
their services in connection 
with the Arbitration on 
Appeal and all such fws 
shall be treated as part of the 
costs of the Arbitration and 
Award on Appeal and shall 
be paid by suc6 of the parties 
as the Award on Appeal shall 
direct. Save as aAxtsaid the 
statutory provisions as to 
AibitrAion for the time 
being in fixce in England 
shall apply. 

9. (a) In caw of 
Arbitration if no notice of 
Appeal he received by the 
Committee of Lloyd's within 
14 days after the ptAlicatioo 
by the Committee of Lloyd's 
of the original Award the 
Committee shall call t^ipn 
the party or parties 
concerned to pay the amount 
awarded and in the event of 
non-payment shall realize or 
enforce the security and pay 
therefhxn to the 6)otraclor 
(whose receipt shall be a 
good discharge to them) the 
anwunt awarded to him 
toyther with interest as 
provided in CImae 7. 

expense of providing 
security and to deduct the 
amount disallowed from the 
salvage remuneration And 
he or they shall also make 
such order as they may think 
fit as to the payment of 
interest on the sum awarded 
to the Contractor. The 
Arbitrator(s) on the Appeal 
may direct in what manner 
the costs of the Arbitration 
and of the Arbitration on 
Appeal shall be borne and 
paid 

by the Council of the Award 
on Appeal and/or Interim 
Award(5) on Appeal until the 
date payment is received by 
the Council both dates 
inchisive. 

and he or they and the 
Committee of Lloyd's may 
charge reasonable f ^ for 
their services in connection 
with the Arbitration on 
Appeal whether it proceeds 
to a hearing or not and all 
such flees shall be treated as 
part of the costs of the 
Arbitration on Appeal. Save 
as aforesaid the statutory 
povisions as to Arbitration 
for the time being in force in 
England shall apply. 

PROVISIONS AS TO 
PAYMENT 

14 (a) In case of 
Arbitration if no Notice of 
Appeal be received by the 
Committee of Lloyd's within 
14 days (exclusive of 
Saturdays and Sundays or 
other days observed as 
general holidays at Lloyd's) 
after the publication by the 
Committee of Lloyd's of the 
Award the Committee shall 
call upon the party or parties 
concerned to pay the amount 
awarded and in the event of 
non-payment shall realize or 
enforce the security and pay 
therefrom to the Contractor 
(whose receipt shall be a 
good dischary to it) the 
amount awarded to him 
together with interest as 
provided. 

and he or they and the 
Committee of Lloyd's may 
charge reasonable fees for 
their services in connection 
with the Arbitration on 
Appeal whether it proceeds 
to a hearing or not and all 
such fees shall be treated as 
part of the costs of the 
Arbitration on Appeal. Save 
as aforesaid the statutory 
provisions as to Arbitration 
for the time being in force in 
EnglMid shall apply. 

PROVISIONS AS TO 
PAYMENT 

15. (a) In case of 
Arbitration if no Notice of 
Appeal be received by the 
Committee of Lloyd's within 
14 days (exclusive of 
Saturdays and Sundays or 
other days observed as 
general holidays at Lloyd's) 
after the publication by the 
Committee of Lloyd's of the 
Award and/or Interim Award 
the Committee shall call 
upon the party or parties 
concerned to pay the amount 
awarded and in the event of 
non-payment shall realize or 
enforce the security and pay 
therefrom to the Contractor 
(whose receipt shall be a 
good dischar^ lo it) the 
amoimt awarded to him 
together with interest as 
provided but the Contractor 
shall reunburse the parties 
CMicemed to such extent as 
the final Award is less than 
the Interim Award. 

(b) The Appeal 
Arbitrator(s) and the Council 
may charge reasonable fees 
and expenses for their 
services in connection with 
the Appeal Arbitration 
whether it proceeds to a 
hearing or not and all such 
fees and expenses shall be 
treated as part of the costs of 
the Appeal Arbitration 

(b) The Appeal 
Arbitraior(s) and the (Council 
may charge reasonable fees 
and expenses for their 
services in connection with 
the Appeal Arbitration 
whAher it proceeds to a 
hearing or not and all such 
fees and expenses shall be 
treated as part of the costs of 
the Appeal Arbitration. 

PROVISIONS AS TO 
PAYMENT 

13.(a) In case of 
Arbitration if no Notice of 
Appeal be received by the 
Council in accordance with 
clause 11(a) the Council 
shall call upon the party or 
parties concerned to pay the 
amount awarded and in the 
event of non-payment shall 
subject to the Contractor first 
providing to the Council a 
satisfactory Undertaking to 
pay all the costs realize or 
enforce the security and pay 
therefiwn to the Omtractor 
(whose receipt shall be a 
good discharge to it) the 
amount awarded to him 
k^ther with interest if any. 
The Contractor shall 
reimburse the parties 
concerned to such extent as 
the final Award is less than 
any sum paid on account or 
in respect of Interim 
Award(s). 

PROVISIONS AS TO 
PAYMENT 

15 (a) In case of 
Arbitration if no Notice of 
Appeal be received by the 
Council in accordance with 
clause 13(a) the Council 
shall call upon the party or 
parties concerned to pay the 
amount awarded and in the 
event of non-paymoit shall 
subject lo the Contractor first 
providing to the Council a 
satisfactory Undertaking to 
pay all the costs realize or 
enkrce the security and pay 
therefrom to the Contractor 
(whose receipt shall be a 
good discharge to it) the 
amount awarded to him 
together with interest if any. 
The Contractor shall 
reimburse the parties 
concerned to such extent as 
the final Award is less than 
any sum paid on account or 
in respect of Interim 
Award(s) 



(b) If notice of Appeal be 
received by ihe Commiilee 
of Lloyd 5 in accordance 
with die provision of Clause 
8 hereof they shall a* soon as 
bui not until the Award on 
Appeal has been published 
reahze or enforce ihe 
security and pay to the 
Contractor the amount 
awarded to him with interest 
if any in such manner as 
shall comply with the 
provisions of the Award on 
Appeal 

(c) If the Award on Appeal 
provides that the costs of the 
original Arbitration or of the 
Arbitration on Appeal or any 
pan of such costs shall be 
borne by the Contractor, 
such costs may be deducted 
from the amount awarded 
before payment is made lo 
the Contractor by the 
Comminee of Lloyd's, 
unless satisfactory security is 
provided by the Contractor 
for the payment of sudi 

(b) If notice of Appeal be 
received by the Committee 
of Lloyd's in accordance 
with the provision of Clause 
8 hereof they shall as soon as 
but not until the Award on 
Appeal has been published 
by them, call upon the party 
or parties concerned to pay 
the amount awarded and in 
the event of non-payment 
realize or enOarce the 
security and pay therefrom to 
the Conuactor (whose 
receipt shall be a good 
discharge to them) the 
amount avi'arded to him 
together with interest if any 
in such manner as shall 
comply with the provisions 
of the Award on Appeal. 

(c) If the Award on Appeal 
provides that the costs of the 
original Arbitration or of the 
Arbitration on Appeal or any 
pan of such costs shall be 
(xxme by the Contracwr, 
such costs may be deducted 
from the amount awarded 
before payment is made to 
the Contractor by the 
Committee of Lloyd's, 
unless satisfactory security is 
provided by the Contractor 
for the payment of such 

(d) Without prqudice to 
the provisions of Clause 4 
hereof^ die liability of the 
Committee of Lloyd's shall 
be limited in any event to the 
anxxmt of security held by 
them. 

(d) Ifthe original Award 
or the Awwd on Appeal as 
the case may be itKrease the 
remuneration the panies 
mentioned in Clause 13 shall 
pay the difference to the 
Contractor. 

(b) If notice of Appeal be 
received by the Commiuee 
of Lloyd's in accordance 
with the provision of Clause 
8 hereof they shall as soon as 
but not until the Award on 
Appeal has been published 
by them, call upon the party 
or panies concerned to pay 
the amount awarded and in 
the event of non-payment 
realize or enforce the 
security and pay therefrom to 
the Contractor (whose 
receipt shall be a good 
discharge to them) the 
amount awarded to him 
together with interest if any 
in such manner as shall 
comply with the provisions 
of the Award on Appeal. 

(b) If notice of Appeal be 
received by the Committee 
of Lloyd's in accordance 
with the provision of Clause 
8 hereof they shall as soon as 
but not until the Award on 
Appeal has been published 
by them, call upon the party 
or panies cmtcemed to pay 
the amount awarded and in 
the event of non-payment 
realize or enforce the 
security and pay therefrom to 
the Contractor (whose 
receipt shall be a good 
discharge to them) the 
amount awarded to him 
together with interest if any 
in such mann«^ as shall 
comply with the provisions 
of the Award on Appeal. 

(b) If Notice of Appeal 
be received by tlw 
Committee of Lloyd's in 
accordance with the 
provision of Clause 12 
hereof it shall as soon as but 
not until the Award on 
Appeal has been published 
by it, call upon the party or 
parties concerned to pay the 
amount awarded and in the 
event of non-payment realize 
or enforce the security and 
pay therefrom to the 
Contractor (whose receipt 
shall be a good discharge to 
them) the amount awarded to 
him together with imerest if 
any in such manner as shall 
comply with the provisions 
of die Award on Appeal 

(d) If any sum shall 
become payable to the 
Contractor as remimeration 
for his services and/or 
interest and/or costs as the 
result of an agreement made 
between the Contractor and 
the parties in*rested in the 
propeny salved or any of 
them the Committee of 
Lloyd's in the event of non-
payment shall realize or 
enforce the security and pay 
therefrom to the tontMCtor 
(whose receipt shall be a 
good discharge to it) the 
amount agreed tyxm between 
the parties. 

(c) If the Award on Appeal 
provides that the costs of the 
oiiginal Arbitration or of the 
Arbitration wi Appeal or any 
pan of such costs shall be 
borne by the Contractor, 
such costs may be deducted 
from the amount awarded 
before [myment is made to 
the Contract by the 
Committee of Lloyd's, 
tmkss satisfactory secunty is 
provided by the Contractor 
for the payment of such 

(d) Without prejudice to 
the provisions of Clause 4 
hereof, the liability of the 
(Committee of Lloyd's shall 
be limited in any event to the 
amount of security held by 
them. 

(c) If the Award on Appeal 
provides that the costs of the 
original Aibitiation or of the 
Arbitration on Appeal or any 
pan of such costs shall be 
borne by the Contractor, 
such costs may be deducted 
from the amount awarded 
before payment is made to 
the Contractor by the 
Committee of Lloyd's, 
unless satisfactory security is 
provided by the Contractor 
for the payment of such 

(d) Without prgudice to 
the provisions of Clause 4 
hereof^ the liability of the 
Committee of Lloyd's shall 
be limited in any event to the 
amount of security held by 
them. 

(c) If the Award or Award 
on Appeal provides that the 
costs of the Afbitration or of 
the ArbitrMion on Appeal or 
any pan of such costs shall 
be borne by the Contractor, 
such costs may be deducted 
from the amount awarded 
before payment is made to 
the Contractor by the 
Committee of Lloyd's, 
unlem satisfactory security is 
provided by the Contractor 
for the payment of such 

(e) Without prejudice to 
the provisions of Clause 4 
hereof^ the liability of the 
Committee of Lloyd's shall 
be limited in any event to the 
amount of security held by tL 

(b) If Notice of Appeal 
be received by the 
Committee of Lloyd's in 
accordance with the 
provision of Clause 13 
hereof it shall as soon as but 
not until the Award on 
Appeal has been published 
by it, call upon the pany or 
panies concerned to pay the 
amount awarded and in the 
event of non-payment realize 
or enforce the secunty and 
pay therefrom to the 
Contractor (whose receipt 
shall be a good discharge to 
them) the amount awarded to 
him together with interest if 
any in such manner as shall 
comply with the provisions 
of the Award on Appeal 

(d) If any sum shall 
become payable to the 
(Contractor as remuneration 
for his services and/or 
interest and/or costs as the 
result of an agreement made 
between the (Contractor and 
the parties interested in the 
propeny salved or any of 
tfxem the Committee of 
Lloyd's in the event of non-
payment shall realize or 
enforce the security and pay 
therdrom to the t w t r a c w 
(whose receipt shall be a 
good discharge to it) the 
amount agreed upon between 
the parties. 

(c) If the Award and/or 
Interim Award and/or Award 
on Appeal provides or 
provide that the costs of the 
Arbitration and/or of the 
Arbitration on Appeal or any 
pan of such costs shall be 
borne by the Contractor such 
costs may be deducted from 
the amount awarded before 
payment is made to the 
Contractor by the Committee 
of Lloyd's imless satisfactory 
secunty is provided by the 
Contractor for the payment 
of such costs. 

(e) Without prqudice to 
the provisions of Clause 4 
hereof^ the liability of the 
Committee of Lloyd's shall 
be limited in any event k* the 
anwuni of secunty heW by iL 

(b) If Notice of Appeal 
be received by the Council in 
Mcordance with Clause 11 it 
shall as soon as the Award on 
Appeal has been published 
by it call upon the pany or 
panies concerned to pay the 
amount awarded and in the 
event of non-payment shall 
subject to the Contractor first 
providing to the Council a 
satisfactory Undertaking to 
pay all the costs realize or 
enforce the security and pay 
therefrom to the Contractor 
(whose receipt shall be a 
good discharge to ihem) the 
amount awarded to him 
together with interest if any 
The Contract shall reimburse 
the panies concerned to such 
extent as the Award on 
Appeal is less than any sums 
paid on account or in respect 
of the Award or Interim 
Award(s) 

(c) If any sum shall 
become payable R) the 
Contractor as remimeration 
for his services and/or 
interest and/or costs as the 
result of an agreement made 
between the Contractor and 
the Owners or any of them 
the Council in the event of 
non-payment shall subject to 
the Contractor first providing 
to the Council a satisfactory 
Undertaking to pay all the 
costs realize w enforce the 
security and pay therefrom to 
the Contractor (wliose 
receipt shall be a good 
discharge to it) the said sum. 

(d) If the Award and/or 
Interim Award(5) and/or 
Award on Appeal provides 
or provide that the costs of 
the Arbitration and/or of the 
Arbitration on Appeal or any 
pan of such costs shall be 
!x)me by the Contractor such 
costs may be deducted from 
the amount awarded beAre 
payment is made to the 
Contractor unless 
satisfactory security is 
provided by the Contractor 
for the payment of such 
costs. 

(e) Without prejudice to 
the provisions of Clause 4 (c) 
hereof^ the liability of the 
Council shall be limited in 
any event to the amount of 
security held by it. 

(b) If Notice of Appeal be 
received by the Council in 
accordance with Clause 13 it 
shall as soon as the Award on 
Appeal has been published 
by it call upon the party or 
parties concerned to pay the 
amount awarded and in the 
event of non-payment shall 
subject to the (Contractor first 
providing to the (Council a 
satisfactory Undertaking to 
pay all the costs realize or 
enforce the security and pay 
therefrom to the Contractor 
(whose receipt shall be a 
good discharge to them) the 
amount awarded to him 
together with interest if any. 
The Contract shall reimburse 
the panies concerned to such 
extent as the Award on 
Appeal is less than any sums 
paid on account or in respect 
of the Award or Interim 
Awaid(s) 

(c) If any sum shall 
become payable to the 
Contractor as remuneration 
for his services and/or 
interest and/or costs as the 
result of an agreement made 
between the &)ntractor and 
the Owners or any of them 
the Council in the event of 
non-payment shall subject to 
the Contractor first providing 
to the Council a satisfactory 
Undertaking R) pay all the 
costs realize or enforce the 
security and pay there&om to 
the Contractor (whose 
receipt shall be a good 
discharge to it) the said sum. 

(d) If the AwTtrd and/or 
interim Award(s) and/or 
Award on Appeal provides 
or provide that the costs of 
the Arbitration and/or of the 
Arbitration on Appeal or any 
pan of such costs shall be 
borne by the Contractor such 
costs may be deducted from 
the amount awarded before 
payment is made to the 
Contractor unless 
satisfactory security is 
provided 6y the Contractor 
fbr the payment of such 

(e) Without prejudice to 
the provisions of Clause 5 (c) 
hereof, the liability of the 
Council shall be limited in 
any event to the amount of 
security held by iL 

The Committee of 9. The Committee of 10. The Committee of 10 The Committee of 10 The Committee of 10 The Committee of The remuneration fbr 



Lloyd's may in (heir 
discrciion out of ihe security 
(which ihcy may realize or 
enforce (or thai purpose) pay 
to the Contractor on account 
before the publication of the 
Award such sum as they may 
think reasonable on account 
of any out-of-pocket 
expenses incurred by him in 
conneakm with the services 

10. The Master is not 
authorized to make or give 
and the Contractor shall not 
demand or take any payment 
draO or order for or on 
account of the icmuneration 

15 Any Awwd, notice, 
authority, order, or other 
document signed by the 
Chairman or Secretary of 
Lloyd's on behalf of the 
Committee of Lloyd's shall 
be deemed to have been duly 
made or given by the 
Commiaee of Lloyd's and 
shall have the same force and 
effect in all respects as if it 
had been signed by every 
member of the Committee of 
Lloyd's. 

Lloyd's may in their 
discretion out of the security 
(which they may realize or 
enforce for that purpose) pay 
to the Comractor on account 
before the publication of the 
Award such sum as they may 
think reasonable on account 
of any out-of-pocket 
expenses incurred by mm in 
conneciion with the service* 

Lloyd's may in their 
discretion out of the security 
(which they may realize or 
enforce for that purpose) pay 
to the Contractor on account 
before the publication of the 
original Award and/or of the 
Award on Appeal such sum 
as they may think reasmiable 
on account of any oui-of^ 
pocket expenses incurred by 
him in connection with the 

10. The Master is not 
authorized to make or give 
and the Contractor shall not 
demand or take any paytneni 
draft or order for or on 
account of the remuneration. 

15 Any Award, notice, 
authority, order, or other 
document signed by the 
Chairman of Lloyd's or A 
Clerk lo the Committee of 
Lloyd's on bdialf of the 
(Committee of Lloyd's shall 
be deemed to have been duly 
made or given by the 
Committee of Lloyd's and 
shall have the same force and 
effect in all respects as if it 
had been signed by every 
member of the Committee of 
Lloyd's. 

Lloyd's may in their 
discretion out of the security 
(which they may realize or 
enforce for that purpose) pay 
to the Contractor on account 
before the publication of the 
origiruU Award and/or of the 
Award on Appeal such sum 
as they may think reasomtble 
on account of any out-of^ 
pocket expenses incurred by 
him in connection with the 

11. The Master is not 
authorized to make or give 
and the Contractor shall not 
demar%d or take any payment 
draA or order for or on 
account of the remuneration 

16. Any Award, notice, 
authority, order, or other 
document signed by the 
Chairman of Lloyd's or a 
Clerk to the (Committee of 
Lloyd's on behalf of the 
Committee of Lloyd's shall 
be deemed to have been duly 
made or given by the 
Committee of Lloyd's and 
shall have the same force and 
efTect in all respects as if it 
had been s i^ed by every 
member of the Committee of 
Lloyd's. 

Lloyd's may in their 
discretion out of the security 
(which they may realize or 
enforce for that purpose) pay 
to the Contractor on account 
before the publication of the 
original Award and/or of the 
Award on Appeal such sum 
as they may think reasonable 
on account of any out-of-
pocket expenses incurred by 
him in connection with the 

11. The Master or other 
person signing this 
Agreement on behalf of the 
property to be salved is not 
authorized to make or give 
and the Contractor shall not 
demand or take any payment 
draft w order for or on 
account of the remuneration. 

16. Any Award, nodce. 
authority, order, or other 
documem signed by the 
Chairman of Lloyd's or a 
Clerk to the Committee of 
Lloyd's on behalf of the 
Committee of Lloyd's shall 
be deemed to have been duly 
made or given by the 
Committee of Lloyd's and 
shall have the same force and 
efTect in all respects as if it 
bad been signed by every 
member of the Committee of 
Lloyd's. 

Lloyd's may in their 
discretion out of the security 
(which they may realize or 
enforce for that ptnpose) pay 
to the Contractor on account 
before the piAlication of the 
original Award and/or of the 
Award on Appeal such sum 
as they may think reasonable 
on accoui* of any out-of-
pocket expenses incurred by 
him in connection with the 
services. 

11 The Master or other 
person signing this 
Agreement on behalf of the 
property to be salved is not 
authorized K) make or give 
and the Contractor shall not 
demand or take any payment 
draft or order for or on 
account of the remuneration. 

16. Any Award, notice, 
authority, order, or other 
document signed by the 
(Zhairman of Lk)yd's or a 
Clerk to the Committee of 
Lk)yd's on bdwlf of the 
Committee of Lloyd's shall 
be deemed to have been duly 
made or given by the 
Committee of Lloyd's and 
shall have the same force and 
eil'ect in all respects as if it 
had been signed by every 
member of the Committee of 
Lloyd's 

the services within the 
meaning of this Agreement 
shall be fixed by an 
Arbitrator to be appointed by 
the Committee of Lloyd's 
and he shall have power to 
make an Interim Award 
ordering stich paymeit on 
accoum as may seem fair and 
just and on such terms as 
may be fair and just 

GENERAL PROVISIONS GENERAL PROVISIONS GENERAL PROVISIONS GENERAL PROVISIONS 

11 The Master or other 
person signing this 
Agreement on behalf of the 
(Koperty to be salved is not 
wthorized to make or give 
and the Contractor shall not 
demand or take any payment 
draft or order for or M 
account of the remtmeration. 

16. Any Award, nodce, 
authority, order, or other 
doctmient signed by the 
Chairman of Lloyd's or a 
Clerk to the Committee of 
Lloyd's on behalf of the 
Committee of Lloyd's shall 
be deemed to have been dtdy 
made or given by the 
Committee of Lloyd's and 
diall have the same force and 
effect in all respects as if it 
bad been signed by every 
member of the Committee of 
Lloyd's. 

3 The Master or other 
person signing this 
Agreement on behalf of the 
property to be salved is not 
authoriMd to make or give 
and the Contractor shall not 
demand or take any payment 
draft or order for or on 
account of the remtmeratitNL 

18. Any Award, notice, 
authority, order, or other 
document signed by the 
Chairman of Lloyd's or any 
person authorised by the 
Cmnmittee of Lloyd's for the 
purpose shall be deemed to 
have been duly made or 
given by the Committee of 
Lloyd's and shall have the 
same force and effect in all 
respects as if it had been 
signed by every member of 
the Committee of Lloyd's. 

3 The Master or other 
person signing this 
Agreement on behalf of the 
property to be salved is Ml 
authorized to make or give 
and the Contractor shall not 
demand or take any payment 
draft Of order as inducement 
to or remtmeration for 
entering into this Agreemenl 

19 Any Award notice 
authority order or other 
document sigrwd by the 
Oiairman of Lloyd's or any 
person authorised by the 
Committee of Lloyd's k r the 
purpose shall be deemed to 
have been duly made or 
given by the Committee of 
Lloyd's and shall have the 
same force and efTect in all 
respects as if it had been 
signed by every member of 
the Committee of Lloyd's 

12. TheMasterenteninto 12. TheMasterentersinto 13. TheMasterentersimo 13. The Master or other 
this Agreement as Agent for this Agreement as Agent for this Agreonent as Agent for person signing this 

13. The Master w other 
pason signing this 

13. The Master or other 
person signing this 

20. The Contractor may 
claim salvay and enforce 
any Award or agreemeA 
made between the Contractor 
and the parties intereAed in 
the property salved against 
security provided under this 
Agreement if any in the 
name and on behalf of any 
Sub-Contractors Servants or 
Agents including Master: 
and members of the Crews of 
vessels employed by him in 
the services rendered 
hereunder provided that the 
first indemnities and holds 
harmless the Owners of the 
property salved %ainst all 
claims by or liabilides 
inctwred to the wid persons 
Any such indannity shall be 
provided in a form 
satisfactory to such Owners. 

16. The Master or other 17. The Master or other 19. No person signing this 19. Inducement prohibited: 
person signing this persmi signing this Agreement or any party on No person signing this 

14. The Master or other 
person signing this 
Agreement on behalf of the 
property to be salved enters 
into this Agreement as agent 
for the vessel her cargo 
freight bunkers stores arxl 
any other property thereon 
and the respective Owners 
thereof arni binds each (but 
not the one for the other or 
himself personally) to the 
due performance tAereof 

16. Any Award notice 
authority order or other 
document signed by the 
chairman of Cloyd's or any 
person authorised by the 
Council for 6 e purpose shall 
be deemed to have been duly 
made or given by the 
Council and shall have the 
same force and effect in all 
respects as if it had been 
signed by every member of 
the Council. 

17. The Contractor may 
claim salvage and enforce 
any Award or agreement 
made between the Contractor 
and the Owner i^ainst 
security provided under 
clause 4 if any in the name 
and on behalf of any Sub-
Contractors Servants or 
Aynts including Mmsten 
and members of the Crews of 
vessels employed by him or 
by any Sub-Contractors in 
the services provided that be 
fint provides a reasonably 
sadsfack)fy indemnity to the 
Owners against all claims by 
or liabilities incurred to the 
said persons 

16. Scope of Authority 
The Master or other person 
signing this Agreement on 
behalf of the property to be 
salved enters into this 
Agreement as agent for the 
vessel her cargo fwght 
btmkers stores and any otKer 
properly thereon and the 
respecdve Owners thereof 
and binds each (but not the 
one R)r the other or himself 
personally) to the due 
performance thereof 

17. N<wices: Any Award 
notice authority order or 
other document signed by the 
Chairman of Lloyd's or any 
person authorised by the 
Council for the purpose shall 
be deemed to have been duly 
made or given by the 
Council and shall have the 
same A»rce and effect in all 
respects as if it had been 
signed by every member of 
the Council. 

18. Sub-Contractor(s): The 
Contractor may claim 
salvage and enforce any 
Award or agreement made 
between the Contractor and 
the Owner gainst security 
provided under clause 5 or 
Otherwise if any on bdialf of 
any Sub-Contractors his or 
their Servants or Agents 
including Masters and 
memben of the Crews of 
vessels employed by him w 
by any Sub-ContracK)rs in 
the services provided that he 
first pDvides a reasonably 
satisfactory indemnity to the 
Owners against all claims by 
or liabilities incurred to the 
said persons. 
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the Vessel and Cargo and ihe the Vessel and Cargo and the the Vessel and Cargo and the 
respective Ownen thereof respective Owners thereof respective Owners thereof 
and binds each (but not iht and binds each (but not the and binds each (bui not the 
one (or the other or himself one for the other or himself one for the other or himself 
personally) to the due personally) to the due personally) to the due 
performance thereof performance thereof. performance thereof 

Agreement on behalf of the 
properly to be salved enters 
into this Agreement as Agent 
(bf the Vessel her Cargo and 
freight and the respective 
Owners thereof and binds 
each (but not the one for the 
other or himself personally) 
to the due performance 
thereof 

Agrcemem on behalf of the 
property to be salved enters 
into this Agreement as Agent 
for the Vessel her Cargo and 
freight and the respective 
Owners thereof and binds 
each (bia not the one for the 
other or himself personally) 
to the due performance 
thereof 

Agreement on behalf of the 
property to be salved enten 
into this Agreement as Agent 
for the Vessel her Cargo and 
freight and the respective 
Owners thereof and binxb 
each (btn not the one for the 
other or himself persmially) 
to the dtK performance 
thereof 

Agreement on behalf of the 
property to be salved enters 
into this Agreement as Agent 
for the Vessel her cary) and 
f r e i ^ and the respective 
Owners thereof and binds 
each (but not the one for the 
other or himself personally) 
K) the due performance 
thereof 

Agreement on behalf of the 
property to be salved enters 
into this Agreement as Agent 
for the vessel her cargo 
f l ight bunkers and stores 
and the respective owners 
thereof and oinds each (but 
not the one for the other or 
himself personally) to the 
due performance thereof 

whose behalf it is signed 
shall at any time or in any 
manner whatsoever offer, 
provide, make, give or 
promise to demand or take 
any form of inducement for 
entering into this AgreemenL 

Agreement or any party on 
wKose behalf it is signed 
shall at any time or in any 
manner whatsoever ofler, 
provide, make, give or 
promise to demand or take 
any form of inducement for 
entering into this Agreement 

21 The Contractors shall 
be entiiled to limit any 
liability to the Owners of the 
subject vessel and/or her 
cargo bunkers and stores 
which he and/or his Servants 
and/or Agents may incur in 
and about the services in the 
manner and to the extent 
provided by English law and 
as if the provisions of the 
Convention on Limitation of 
Liability for Maritime 
Claims IV76 were part of the 
law of England. 

For and on behalf of the For and on behalf of the For and on behalf of the For and on behalf of the For and on behalf of the For and on behalf of the For and on behalf of the 
Contractor Contractor Contractor Contractor Contractor Contractor Contractor 

(To be signed either by the 
Contractor personally or by 
the Master of the Salving 
vessel or other person whose 
name is inserted in line 3 of 
this Agreement) 

(To be signed either by the 
Gxitractor perionally or by 
the Master of the Salving 
vessel or other person whose 
name is inserted in line 3 of 
this Agreement) 

(To be signed either by the 
O)ntractor personally or by 
the Master of the Salvif% 
vessel or other person whose 
name is inserted in line 3 of 
this Agreement) 

(To be signed either by the 
Contractor personally or by 
the Master of the Salving 
vessel or other person whose 
name is inserted in line 3 of 
this Agreement) 

(To be signed either by the (To be signed either by the (To be signed either by the 
Contractor personally w by Contractor personally or by Contractor personally or by 
the Master of the Salving the Master of the salving the Master of the salving 
vessel Of other person whose vessel or other person whose vessel or other p«3on whose 
name is inserted in line 3 of name is inserted in line 4 of name is inserted in line 4 of 
this Agreement) this Agreement) this Agreement) 

For and on behalf of the Fw and on behalf of the For and on behalf of the For and on behalf of the For and on behalf of the For and on behalf of the For and on behalf of the 
Own«3 of property to be Owners of property to be Owners of property to be Owners of property to be Owners of property to be Owners of property to be Owners of property to be 
salved salved salved salved salved salved salved 

(To be signed by the Master 
or other person whose name 
is inserted in line 1 of this 
Agreement) 

(To be signed by the Master 
or other person whose name 
is inserted in line 1 of this 
Agreement) 

(To be signed by the Master 
or other person whose name 
is inserted in line I of this 
Agreement) 

(To be signed by the Master 
or other person whose name 
is inserted in line I of this 
AgreemerA) 

(To be signed by the Master (To be signed by the Master (To be signed by the Master 
or other person whose name or other person whose name or other person whose name 
is inserted in line 1 of this is inserted in line I of this is inserted in line 1 of this 
Agreement) Agreement) Agreement) 

THE CONVENTION 
ARTICLES 

Article 1. 
Definitions 

Articles 
Duties of the Salvor and 
of the Owner and Master 

Artide 13. 
Criteria for fixing the 
reward 

Article 14, 
Special compensation 

INTERNATIONAL 
CONVENTION ON 

SALVAGE 1989 

Article 1. 
Definitions 

Article 8 
Duties of the Salvor and 
of the Owner and Master 

Article 13. 
Criteria for fixing the 
reward 

Article 14. 
Special compensation 



Appendix 9 

LOF80 

FUNDING AGREEMENT 

In order that the revision of the Lloyd's Open Form can proceed as quickly 
as possible, the International Group of P&l Clubs for their part and The 
Institute of London Underwriters and Lloyd's Underwriters' Association for 
their part confirm the following: 

(1) the clubs, as shipowners' pollution liability Underwriters, will 

provide security for and bear the full cost of the 'safety 

net' provisions in Clause 1 of the new L.O.F. for tankers laden or 

partly laden with a cargo of oil. 

(2) the underwriters will continue to accept that Salvage Awards are 

recoverable by ship, cargo and freight under the existing forms of 

policies for those interests, notwithstanding that such Awards may 

have been enhanced to take account of measures taken to 

prevent the escape of oil from the Ship. 

The foregoing undertaking are given subject to usual policy terms and 
applicable deductibles and shall continue until either party gives 
reasonable notice to the other that there has been a material change in 
circumstances. 

Appendix 9 
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LOF 90 

FUNDING AGREEMENT 

The adoption by the Diplomatic Conferences of the International Maritime 
Organisation in April 1989 of the International Convention on Salvage 
1989 has led all interested parties to review the terms of Lloyd's Open 
Form of Salvage Agreement 1980 in order to incorporate the terms of the 
1989 Salvage Convention. 

The funding agreement 1980 concluded between the International Group 
of P and I Clubs, the Institute of London Underwriters, and Lloyd's 
Underwriters' Association has Likewise been reviewed and it has been 
agreed as follows; 

1. The P and I Clubs will provide security for, and will indemnity 

the shipowner against any award of special compensation 

under Article 14 of the Salvage Convention. 

2. The underwriters will accept that salvage awards made under 
Article 13 of the Salvage Convention are recoverable from 
them by ship, cargo and freight interests under the forms of 
policy insuring those interests notwithstanding that such 
awards have been determined after taking into account, inter-
alia, the skill and efforts of the salvor in preventing or 
minimising damage to the environment in accordance with 
Article 13.1(b). 

The foregoing general agreements are made subject to the terms of the 
relevant policy/terms of entry, and to any applicable deductible, and shall 
continue until any party shall give reasonable notice to the others that 
there has been a material change in circumstances. 
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