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CHAPTER 4: OTHER MODELS OF CONTROL

While the IAEA safeguards system became the global approach to nuclear
energy control, it was not the only multinational initiative to address nuclear energy
issues. Several regional models were also created. As in the global model, nuclear
control objectives formed only part of an overall programme. As in the Baruch Plan
negotiations, states pushed aside measures deemed desirable for control to protect
their economic and political sovereignty. During the various regional negotiations,
states saw merit in different elements proposed under the Baruch Plan. However,
often the sacrifices needed to incorporate these elements were not forthcoming.

I. European Atomic Energy Agency (EURATOM)

The EURATOM control system was a regional model that attempted, like the
Baruch Plan, to manage nuclear activities to prevent state rivalries. However,
EURATOM's central focus was on nuclear promotion. By the pooling their capabilities
Europeans would be able to build a competitive nuclear industry. As in the negotiation
of the IAEA Statute, the architects of EURATOM found the early principles for a solid
control system desirable, but the sacrifices required were difficult for states to accept.
Ceding sovereignty over national nuclear activities to an international organisation was
unpopular. Nuclear disarmament and transparency were also problematic. Attempts
to coordinate national interests forced states to again split their control approach into
civilian and military spheres. As in the global case, the split complicated and
weakened the control mechanism.

EURATOM's creation has been widely attributed to US and European interests
in addressing Western Europe's fuel shortage, their desire to support European
cooperation through the Common Market and their wish to assure that FRG nuclear
activities would remain peaceful. EURATOM's roots can be traced to a memorandum
issued in the Spring of 1955 by the Benelux group within the European Coal and Steel
Community (ECSC). The Memorandum advocated, inter alia, functional nuclear power
integration among European states.! On 1 June 1955, European Ministers met in
Messina to discuss economic integration and identified nuclear and non-nuclear energy
as target areas. The Messina Plan viewed all nuclear production solely for peaceful
purposes. It created a common market for materials and specialised equipment, and
accorded EURATOM ownership over all nuclear materials throughout the fuel cycle.
While national programmes would continue, the Commission would construct nuclear

! For an account of EURATOM's history see Howlett, op. cit,, pp. 19-31.
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installations, communally owned and financed, and provide advisory services regarding
them. The Messina Resolution differed from the Benelux Memorandum in considering
a common organisation rather than extending the supranational concept of the ECSC.
The change was influenced by the French position that an agreement would require
"realistic solutions" rather than "what might be ideally desirable".?

While the EURATOM concept was being formalised, there was ample support
for incorporation of Baruch era control system concepts. EURATOM was seen as a
potential basis for an international control system.

EURATOM's right of control covers not only imports but also production and
extends to both supplier and user countries without discrimination; it may,
therefore, be the first step towards world-wide control of atomic energy.?

In early 1956, the French diplomat Jean Monnet established, and became President
of, the Action Committee for the United States of Europe. The Committee, open to
the Benelux group of states, embraced the Messina resolution and proposed the
establishment of EURATOM in January 1956. The control system was to be based on
nuclear energy management principles. The new organisation would possess sole
ownership over all fissile materials and would develop nuclear energy for peaceful
purposes subject to tight safeguards.* Monnet also argued as a precondition that the
organisation needed to provide "equality of rights".

Managing nuclear rivalry was a critical plan objective. On 31 January 1956,
French Socialist Prime Minister Guy Mollet, supporting Monnet's proposal, renounced
French claims to develop a nuclear weapon. Although the renunciation was short-
lived, parts of the French government were motivated by fears that its past adversary,
the FRG, would acquire nuclear weapons. At the time, there was a great sensitivity to
the relation between nuclear fuel control and nuclear weapons capability. Mollet had
noted that "Whoever owns the fuel...will be in a position to make nuclear weapons".?
A nuclear weapons production prohibition prevented a situation where the FRG as an

? Lawrence Scheinman, Atomic Energy in France under the Fourth Republic,
Princeton University Press, Princeton, 1965, pp. 130, 135.

* EURATOM Commission, First General Report on the Activities of the Community,
Brussels, 21 September 1958, p. 66.

* Goldschmidt, 1982, op. cit., p. 133.

S Ibid., p. 134.
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equal member could legally manufacture weapons.® With this in mind, Belgian Foreign
Minister Henry Spaak rejected an alternative plan by the Organisation for European
Economic Cooperation (OEEC) which would not solve the question of Franco-German
rapprochement.

Members strove to construct a strong control system to provide assurances to
the United States. Prospective members wanted the United States to see their
regional organisation as a credible control system to obtain US light water reactors and
fissile materials. Accordingly, EURATOM's control system elements were taken from
US domestic and bilateral safeguards and the Baruch Plan.® EURATOM incorporated
ideas on material ownership from the Atomic Energy Act of 1954, and ideas on
multinational control, source material control, mines and supply ownership from the
Baruch Plan.’ The strategy of employing any time, anywhere inspections and data
reviews, elements of the Baruch Plan, was aimed at convincing the United States of
EURATOM'’s nuclear safeguards stringency.”

The United States also saw advantages to EURATOM. Initially, the United
States and EURATOM members viewed regional control as a step towards a worldwide
system.!* Pending global control, EURATOM, managing Europe's nuclear
programmes, could restrain member nuclear capabilities.”” EURATOM also served a
role in eliminating rivalry between France and the FRG in nuclear matters. According
to a USAEC Brief:

8 CPNA USAEC, Elim O'Shaughness, American Embassy, Bonn to the Department
of State, Washington, "Conversation with Minister Strauss on European Atomic
Integration”, Dispatch No. 1622, 6 February 1956.

7 AEC 751/55, p. 7.

8 Howlett, op. cit., pp. 68, 91.
° Ibid., pp. 89-99.

 Ibid., p. 69.

1 For EURATOM views see CPNA USAEC, Butterworth, American Embassy,
Luxembourg to Secretary of State, Telegram, 26 March 1958. For US views see
Howlett, op. cit., p. 81; United States Congress, Proposed EURATOM Agreements,
Hearings before the Joint Committee on Atomic Energy, 85th Congress, 2nd Session,
Washington, DC, July 1958, p. 85.

12 CPNA USAEC, Preliminary Observations on United States Atomic Policy for
European Area, Draft Memorandum, 15 March 1956, p. 11.
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A common atomic energy program with effective controls would provide a
degree of security greater than that which would be possible were there to be
competing, independent national atomic energy programs.®

Finally, EURATOM could contribute to preventing clandestine nuclear programmes in
Europe.*

Political Realities

A strong control system was not on the cards. Realities associated with
relinquishing economic and political sovereignty eroded interest in strong control and
revealed that fusion of the IAEA with EURATOM was nearly impossible. By the time
that negotiations were concluded, several important compromises on scope were
made.

The Spaak Committee, chaired by Belgian Foreign Minister Paul Henri Spaak,
negotiated EURATOM's foundations. Debate focussed on nuclear weapons prohibition,
enrichment plant construction, supply monopoly and the creation of a third
international force.™® France was key in limiting safeguards as its negotiating premise
was that French autonomy in both peaceful and military spheres would be
maintained.®® The French Government, facing support by internal domestic forces for
a French nuclear weapons option, rejected Monnet's proposal for a denuclearised
zone.” Reflecting interests in both the nuclear option and atomic energy, during an
Assembly debate the French government asserted that EURATOM would never control
more than 20% of France's nuclear energy programme.*® European Ministers had to
acquiesce to French demands on a weapons option to obtain French participation.

B CPNA USAEC, Wise Men - Spaak Visit, Background Paper, 31 January 1957.

* CPNA USAEC, American Embassy Bonn to Livingston T. Merchant, Assistant
Secretary of State, 10 February 1956.

% Howlett, op. cit, p. 27.
16 Scheinman, 1965, op. cit., pp. 164-165.
Y Howlett, op. cit., pp. 56-63.

18" etter from the Deputy Under Secretary of State (Murphy) to the Chairman of
the Atomic Energy Commission, Washington, August 7, 1956", in Foreign Relations of
the United States 1955-1957, Vol. 4, West European Security and International
Integration, USGPO, Washington, DC, Department of State Publication No. 9453,
1986, pp. 458-459.
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The French were blind to equality’s role in a functional system, yet needed an
effective rivalry management mechanism. The French Government agreed to a four
year moratorium on nuclear device construction but demanded that EURATOM not
limit the freedom of any participating state (except the FRG) to continue weapons
research and development during the moratorium.” In addition, while France
supported EURATOM safeguards in other countries on security grounds, it believed
that they should not apply to France.® Arrangements lacking equality were intolerable
to other participants. The Dutch in particular were not prepared to concede that
France should be permitted a separate non-EURATOM miilitary programme.®

France was not alone in seeking to limit EURATOM control. The German
Government did not want EURATOM to own fissionable materials, possess a purchase
monopoly, or compel patent information exchanges.” During negotiations, the FRG
argued that EURATOM should have fissile material "custody" not ownership.”? On 6
November 1956, the Germans compromised, giving EURATOM a purchase monopoly
with provisos for review after definite periods of time and national procurement
exceptions if the EURATOM material policies were abusive or supplies were very
short.”

The Spaak Committee final report of April 1956 considerably modified the
earlier strong proposal. It placed nuclear power utilisation under national direction and
eliminated the requirement to renounce nuclear weapons. The final report
acknowledged concerns that limited supply hampered energy growth, that sovereignty
infringements be minimised, and that national nuclear policy decisions were left to
sovereign states. Before the treaty was concluded, the report conclusions were

 Ibid., p. 458.

% CPNA USAEC, W. A. Chapin, Under Secretary to John A. McCone, Chairman,
USAEC, 15 April 1960.

2 PRO EG 1/86 27549, John Tahourdin, British Embassy to A. J. Edden, Esq.,
Foreign Office, 2 May 1956.

2 "Memorandum of a Conversation, Department of State, Washington, DC, May
14, 1956", in Foreign Relations of the United States 1955-1957, op. cit., p. 441.

3 “Letter from the Deputy Under Secretary of State (Murphy) to the Chairman of
the Atomic Energy Commission”, Washington, May 14, 1956", in Foreign Relations of
the United States 1955-1957, op. cit.,, p. 458.

#“Current Status of EURATOM Negotiations, December 3, 1956", in Foreign
Relations of the United States 1955-1957, op. cit.,, p. 495.
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modified further, reducing the EURATOM’s Commission's rights to oversee research
and development and the purchase, sale and ownership of nuclear ores and fuel
development.”

The Treaty Establishing the European Atomic Energy Community (EURATOM
Treaty)® was adopted on 25 March 1957, entered into force 1 January 1958, and was
touted by its Commissioners as a structure providing "true international control".?
Despite weakening during negotiation, the framework came closer than the IAEA
system to incorporating the elements endorsed in The Acheson-Lilienthal Report. The
system was designed for universal European application without discrimination. All
civilian programmes were eventually covered including those of France and the United
Kingdom when it joined the European Union in 1973. The Community had a role in
nuclear energy management. EURATOM owned all special fissile material® and its
supply agency could acquire, use and consume all ores, source materials and special
fissionable materials.” This common supply policy aimed to provide equal access to
supply sources without discrimination regardless of intended use.* The structure also
aimed to reduce national influences on control application as EURATOM regulators
dealt directly with nuclear operators rather than governments. The Treaty attempted
to promote nuclear development transparency by requiring communication of
unpublished patents directly concerned with nuclear energy development throughout
the Community.* Questions concerning safeguards application would be referred to
the European Court of Justice whose decision was binding.** The Commission could
also act against non-compliance, including issuing warnings, withdrawing benefits and
assistance, taking over operations, and withdrawing source and special materials.*

® Howlett, op. cit.,, pp. 21-24; EG 1/165 27590, INTEL No. 30, EURATOM, 26
February 1958.

% The Treaty is also known as the Treaty of Rome.
7 AEC 751/170, p. 2.

% EURATOM Treaty, Article 86.

® Ibid., Articles 52-57.

* Ibid., Article 52.

3t Ibid., Article 16.

3 Ibid., Articles 141-145,

® Ibid., Article 80.
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The adoption of Regulations 7 and 8 followed Treaty acceptance. Regulation 7
required declaration of basic technical characteristics for all installations engaged in
production, separation, or use of source or special fissile materials or in irradiated
nuclear fuels processing as referenced in Article 78. Regulation 8 defined the scope
and nature of obligations of Article 79. It required the nuclear installation operator to
maintain material accountancy, to submit materials and stock movement records, and
to provide full operating record access on demand. These records updated
Commission accounts of operator stockpiles, stockpile locations, material transfers
between installations, imports and exports.* EURATOM also set up Particular
Safeguards Provisions (PSPs) for facilities, similar to IAEA facility attachments. Unlike
facility attachments, PSPs are not negotiated, thus giving EURATOM a much greater
role in their design.

EURATOM's system utilised similar techniques to the IAEA's, including
accounting, record auditing and inspection, but it retained a more rigorous technical
flavour. The system was regulatory and not subject to negotiation. EURATOM
Regulations 7 and 8, adopted in 1959 and 1960 respectively, formed a system
focussed on tracking material, using account summary reporting.® This approach
utilised monthly inventories with internal and international cross-checking of nuclear
installation shipments and receipts.*® Technical reporting on activities extended from
mining and ore extraction through energy production.” EURATOM had no small
quantity safeguards exemption clause for peaceful uses and inspectors had full
operating record access.® It could enforce inspection through the Court of Justice.*
States were obliged to supply design information, submit chemical processing

* EURATOM Commission, Fourth General Report on the Activities of the
Community, 18 May 1961, pp. 109-110, 113.

% For a summary of old system see Howlett, op. cit., pp. 105-110.

* P, Bommelle, W. Gmelin, B. Love and B. Sharpe, "Development of the System
of Safeguards in the European Atomic Energy Community" Paper presented to the
International Conference on Nuclear Power Experience, IAEA, Vienna, IAEA-CN-
42/419, 1982, pp. 370-373.

¥ For a discussion see Stephen Gorove, "The First Multinational Atomic Inspection
and Control System at Work: EURATOM's Experience"”, Stanford Law Review, Vol. 18,
No. 160, November 1965, pp. 170-171.

% EURATOM Treaty, Article 79.

* Ibid., Article 81.
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techniques for approval®, and deposit excess special fissile materials with the
Commission if instructed.” In theory, the Commission could obtain basic technical
characteristics of a Member’s nuclear facilities without any distinction between
peaceful or military purposes.® The Treaty used the same inspection language as the
IAEA Statute whereby inspectors had access to all places, data and persons.®

EURATOM and the United Kingdom

Although EURATOM's design was softened from its original conception, it
infringed on economic and political sovereignty. It was too transparent for the British,
who participated in early EURATOM negotiations, but later withdrew:

Under the EURATOM regulations all secrets touching on nuclear development
and all applications for patents must be shared with other members, even if
they affect national defence. Therefore they would no longer remain secret.*

The United Kingdom also feared that by joining, it would compromise its technical
lead.® The United Kingdom relied on nuclear weapons for security, and was not
prepared to put its defence resources, including nuclear material supplies, into the
Messina Pool.® Ultimate control of the British weapons programme would only be
ceded to EURATOM upon a general disarmament agreement.” The British also
identified EURATOM as a potential source of interference in its expanding civil
programme. Because EURATOM would force it into relying on raw material supplies

“ Ibid., Article 78.

“ Ibid., Article 80.

“ A subsequent discussion will reveal that this was not the case in practice.
“ EURATOM Treaty, Article 81.

* PRO EG1/165 27590, British Embassy, Paris to Mutual Aid Department, Foreign
Office, London, 17 July 1957; also see EG 1/165 27590, INTEL No.30, EURATOM, 26
February 1958.

% PRO EG 1/165 27590, F. C. How, Atomic Energy Office, EURATOM: A. (57) 2,
17 July 1957.

“ PRO EG 1/86 27549, A. 3. Edden, FO Draft, 13 June 1956; PRO EG 1/86 27549,
MESSINA, 1956.

¥ Edden, 13 June 1956, op. cit.
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not under British control for both military and civilian purposes, the United Kingdom
rejected EURATOM membership.®

The British case highlights the limited role of regional control (exemplified by
EURATOM) from an international perspective. The motivation for the United Kingdom
retention of weapons was not regional. The EURATOM plan did not meet British
security needs such that it could relinquish its nuclear weapons programme. The
United Kingdom needed the universal approach.

Additionally, by November 1955, the United Kingdom would have had difficulty
in splitting its peaceful programme off from its military one. Over time, the two
aspects had become fully integrated. Under EURATOM control, the two would have
required separation especially considering the United Kingdom's nuclear cooperation
with the United States.® The United Kingdom'’s programme depended on its civil
programme development.® Thus, this case supported the idea that military and
peaceful programmes are mutually beneficial and linked. The United States also
recognised the problem presented by the integration of the two aspects in the British
programme and doubted whether a two-track approach would work. Transparency
and nuclear weapons retention were not considered compatible. The United States
consequently anticipated difficulties in developing procedures that would reassure it
about the security of shared nuclear programme information.™

Influence of the United States

During the EURATOM negotiations, the United States was pulled in three
directions. The United States needed to address its nuclear weapons programme
needs, its economic interests and prevent proliferation, especially in Europe.
Balancing these needs had a negative impact on both EURATOM and international
control.

The United States was concerned about the adequacy of material supplies to
its own weapons programme, and feared it could not fulfill EURATOM commercial
enriched material requirements. It supported a plutonium economy, believing in

“ Ibid.
“ Ibid.
% How, 17 July 1957, op. cit.

1 CPNA USAEC, Implications of UK Membership in EURATOM, c. 1956, p. 3.
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European plutonium recycling, while opposing an independent European enrichment
capability on security grounds, fearing it would be used for the manufacturing of
weapons material.”> EURATOM could ideally solve the security problem raised by
plutonium or uranium-233 production in Europe's power reactors.® The United States
figured that centralised reprocessing would ensure no concentration in weapons
material production capability.

The United States was torn between its long-term international goal to develop
the IAEA system and establishing EURATOM, which was:

[...] the best opportunity to fully establish a system of safeguards against
diversion in a major area of the world where nuclear development is likely in
the near future.®

The United States could then relax its drive to develop the IAEA. EURATOM served
other US interests because it contributed to European integration, a primary U.S.
objective, and would strengthen and stabilise the Atlantic Community in deterrence of
the Soviet Union.® The United States also had commercial reasons to value the
European nuclear market above preventing nuclear proliferation.”

The United States decided to support EURATOM. The consequence was the
perception that the United States was undermining the IAEA and global control. The
IAEA Director General Sterling Cole found the US-EURATOM relationship problematic,
believing that US support of EURATOM violated the concept that the IAEA would
eventually control all fissionable material. He also pointed out inequities in control

2 Edden, 13 June 1956, op. cit.

> CPNA USAEC, Howard A. Robinson, Special Assistant to the Ambassador to
France to Robert R. Bowie, Director of the Policy Planning Staff, Department of State,
27 December 1955.

* CPNA USAEC, Philip 1. Farley, Reply to Chairman McCone's Letter, Memorandum
for the Under Secretary, 13 April 1960; CPNA USAEC, Formulation of United States
Atomic Policy for European Area, Draft Memorandum, 15 March 1956, p. 11.

5 AEC 751/68, p. 1.
% Ibid., p. 1; Howlett, op. cit., p. 79.

 Howlett, op. cit,, p. 71.
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application by noting that the United States categorised nations in three groups: those
it trusted, those it trusted more, and those it trusted not at all.*®

The US willingness to accept differentiated controls complicated global control
efforts. Despite US-inserted provisions for IAEA-EURATOM cooperation in its bilateral
agreement with EURATOM, EURATOM members resisted IAEA cooperation.® Max
Konstamm, a EURATOM official, explained to US officials:

The real problem of Agency inspection is that it would involve inviting into the
heart of Europe, European neighbours [the Eastern Block and Soviet Union]
whom neither of us trust.%®

EURATOM also rejected Agency inspection without Soviet Union and other nuclear
power reciprocity.® The regional system did not address extra-regional rivalries and
the global system neither provided security assurance nor universal application.

At the time of the EURATOM-US negotiations, the Europeans saw themselves
as rising powers. While needing American materials and support, they were adamant
about equal treatment in safeguard obligations. Like Sterling Cole, the Europeans
realised the United States used different control levels with different partners.
EURATOM members required the same treatment as other leading powers. Monnet
had noted that it was "intolerable" that Europe should be controlled while the US,

% CPNA USAEC, Sterling Cole, Vienna to Lewis Strauss, Washington, DC, 12 May
1958; CPNA USAEC, Department of State, IAEA - EURATOM Inspection Systems,
Vienna to Secretary of State (Incoming Telegram), 3 May 1958, No. 3004. For
additional criticism see David Fischer, 1997, op. cit., p. 77.

* Agreement for Cooperation between the Government of the United States of
America and the European Atomic Energy Committee (EURATOM) Concerning
Peaceful Uses of Atomic Energy, Article XII, 18 June 1958.

% CPNA USAEC, Department of State Memorandum of Conversation, Proposed
Letter Interpreting Memorandum of Understanding on Joint US-EURATOM Program, 9
June 1958.

8! Since EURATOM's system was functional before the IAEA's and operated
reasonably well, EURATOM ministers believed that the organisation had little reason to
alter its own system to suit the IAEA. (CPNA USAEC, Proposed US-EURATOM
Exchange of Letters, Memorandum for File, 10 June 1958; CPNA USAEC Records,
Testimony of Mr. Dillon with Respect to the Safeguard Arrangements of the Joint US-
EURATOM Program, 9 July 1958, p. 5.)
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Canada, the Soviet Union and the United Kingdom were under no such restraint.? In
its bilateral agreement with the United States, EURATOM sought safeguards
formulations resembling the US-UK or US-Canada agreements.®

Also behind Europe’s demands for equality was a desire to protect its industry.
EURATOM pushed for the United States to accept EURATOM safeguards in lieu of
direct US inspection to avoid exposing commercial secrets. Relinquishing its inspection
right was problematic for the United States. By accepting EURATOM inspection, the
United States would abandon its principle of requiring external control over its exports.
The United States feared that Japan and other states would demand similar
arrangements if it assented to Europe’s demand,® but USAEC negotiators were
convinced that EURATOM would terminate negotiations rather than give inspection
rights to either the United States or the IAEA.® Therefore, they acquiesced to
EURATOM self-inspection and relinquished their rights to restrict internal transfers and
exercise prior consent over reprocessing.

The softening of the US position could also be attributed to the US need to
mollify non-nuclear NATO partners, unsatisfied with US nuclear security guarantees
vis-a-vis the Soviet Union and Europe's lack of control over US nuclear weapons in
Europe.® To the United States, the EURATOM approach was not excessively risky. A
UK official at the British Embassy in Washington noted that the nations involved "were

% CPNA USAEC, Howard A. Robinson to Bowie, Monnet's Views on EURATOM
Atomic Security Controls, 5 July, 1956. For similar sentiments by Max Konstamm see
Proposed Letter Interpreting Memorandum of Understanding on Joint US-EURATOM
Program, op. cit.; CPNA USAEC, Mr. Farley, EURATOM Safeguards and the IAEA, 21
May 1958.

8 CPNA USAEC, Safeguards Provisions of Proposed US-EURATOM Agreement for
Cooperation, Department of State Memorandum of Conversation 13 May 1958; CPNA
USAEC, Controls and Safeguards - EURATOM: Report to the General Manager by the
Director for International Affairs, undated, p. 3; also see Hewlett and Holl, Atoms for
Peace and War, op. cit,, p. 441.

& Safeguards Provisions of Proposed US-EURATOM Agreement for Cooperation,
op. cit, p. 2.

% Ibid., p. 2; USAEC CPNA, Richard C. Breithut, Relationship of Proposed United
States-EURATOM Program to the International Atomic Energy Agency", 6 May 1958,
p. 4.

% Howlett, op. cit,, pp. 76-78.
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worthy of trust”, and the system contained ample built-in checks.” Likewise, the
United States saw EURATOM controls as providing wide coverage and that WEU
controls would start where EURATOM controls ceased:

Although the Treaty of Rome does not preciude the military use (France) of
materials, it does provide a complete control mechanism, since the controls of
the Western European Union take over at the point of weapon fabrication,
which is the point where EURATOM controls end.®

The US interpretation of the EURATOM Treaty was that all nuclear material was
tracked under safeguards:

The ownership rights and control authority would be exercised up to the point
at which fissionable materials are actually withdrawn from the system for
fabrication into weapons. In this way, the Community would have knowledge
of, as well as the general scope of, any nuclear weapons program initiated by
any one of its members."®

The United States felt secure in accepting the European Ministers’ compromise with
the French on the nuclear option, noting:

Presumably the Brussels group will insist, however, upon the inspection and
control authority of the Community being complete, which means that the
Community will have access to French weapons research and development
work as well as to any subsequent weapons inventory, should the French
decide to take advantage of this permissive right.””

§ Safeguards Provisions of Proposed US-EURATOM Agreement for Cooperation,
op. cit,, p. 2.

8 AEC 751/170, p. 2; Also see Controls and Safeguards - EURATOM: Report to the
General Manager by the Director for International Affairs, op. cit., p. 2; Testimony of
Mr. Dillon with Respect to the Safeguard Arrangements of the Joint US-EURATOM
Program, op. cit,, p. 2.

% CPNA USAEC, EURATOM Control Authority, Brief Background Paper, 15 March
1957.

7 “Current Status of EURATOM Negotiations, December 3, 1956", in Foreign
Relations of the United States 1955-1957, op. cit., p. 495.
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The only reflection of US caution was in its decision to offer low enriched uranium at
reduced prices which, while serving to promote a market for enriched uranium, would
discourage Europe from building enrichment plants.”

Assuming that fissile materials would remain under control in both peaceful and
military applications, the United States supported EURATOM and signed an agreement
setting EURATOM safeguards principles. The cooperation agreement gave the United
States a role in establishing EURATOM's safeguards system, called for EURATOM to
consult frequently with the United States, and required Europe to engage in reciprocal
visits to provide assurance that the Community's safeguard and control system
functioned effectively.”? In essence, it provided transparency to assure the United
States of system effectiveness. The principles contained many technical precepts
found in US bilateral agreements including plant design examination, maintenance and
production record review, submission of reports to the EURATOM Commission, deposit
and storage under safeguards of special nuclear material not in use, and full access
inspections.”

To minimise damage to international control goals, the United States
attempted to ensure EURATOM would not impair development efforts by requiring in
EURATOM agreements that the Commission would:

. consult with the IAEA to establish a reasonably compatible system;

. accord the IAEA the first option to purchase any special nuclear material
derived from reactors fuelled with US supplied materials over and above
Community requirements; and

' Scheinman, 1965, op. cit,, p. 177.

2 Agreement between the European Atomic Energy Community (EURATOM) and
the Government of the United States of America, Articles XI1.B, C and E. EURATOM
and the United States were to verify by mutually approved scientific methods, the
effectiveness of the safeguards and control systems applied to nuclear materials
received from the other party or to fissionable materials derived from theses materials
(CPNA USAEC, Testimony of Commissioner John Floberg at Hearing of the Joint
Committee on Atomic Energy on EURATOM Agreements and EURATOM Legislation,
undated, p. 20.)

Background Material for the Review of the International Atomic Policies, op. cit.,
pp. 839.
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. consult with the United States on the IAEA's assumption of safeguards over
implementation of the US-EURATOM joint program.”™

In an additional memorandum, the Parties agreed that material could not be exported
by the Community without obtaining US permission, providing a guarantee that it
would stay under an approved control system and that material would be utilised only
for peaceful purposes.”

The United States, however, failed to anticipate EURATOM's aversion to the
IAEA. Between 1956-1958, EURATOM nations individually indicated to the United
States during bilateral negotiations of nuclear energy cooperation agreements that
they were unwilling to have US-assisted projects inspected by the International
Agency.” What was stated in the US-EURATOM agreement and how it was
implemented were two different matters. EURATOM failed to initiate consultations
enabling IAEA takeover of activities relating to the US agreement.”” At an early stage,
the United States encountered difficulties with EURATOM in developing procedures for
safeguards and control. EURATOM endeavoured to restrict US access to facilities by
manoeuvring to force US evaluation of EURATOM safeguards to take place at
EURATOM headquarters.”® The USAEC was not allowed to review actual records or
inspection reports, but was restricted to verifying and validating information on
safeguards techniques. The United States was denied visitation rights to compare
actual material on hand with that shown in EURATOM's records because such visits
were viewed as an infringement of EURATOM sovereignty.” By 1967, the USAEC

™ Agreement between the European Atomic Energy Community (EURATOM) and
the Government of the United States of America, Articles III.E and XII.A and D.

> Memorandum of Understanding Regarding the Joint Nuclear Power Program
Proposed between the European Atomic Energy Community (EURATOM) and the
United States of America, Brussels, 29 May 1958, and Washington, 12 June 1958.

78 Breithut, op. cit.

77 "Nuclear Narks", The Economist, 25 March 1967, Vol. 222, No. 6448, pp. 1114-
1115.

78 CPNA USAEC, Summary Report on Joint US- EURATOM Discussions, 31 March
1959, p. 7; CPNA USAEC, Stanley M. Cleveland to Philip J. Farley, EURATOM
Safeguards, Memorandum, 16 April 1962.

® GWU, Dixon B. Hoyle, Division of International Affairs to Steven R. Rivkin Office
of Science and Technology, US Implementation of Safeguards Rights Under US-
EURATOM Agreements, October 1964, GWU Doc. No. 1013.
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concluded that the United States could not evaluate EURATOM safeguards
effectiveness.”

EURATOM and Control

EURATOM's structure failed to meet control principles in several important
respects thus complicating control implementation. Superficially, the system appeared
strong, with EURATOM having rights to apply safeguards throughout the fuel cycle,
own materials and conclude supply contracts both inside and outside of the
Community. However, the controlling body was not entitled to have comprehensive
knowledge of state activities nor was its scope of control complete. Since nuclear
energy policy was under the direction of individual states, only a limited range of
nuclear activities were under Commission management. All states had the right to
declare a nuclear or non-nuclear weapon status. In addition, control objectives were
limited in that: (1) ores, source materials and special fissile materials could not be
diverted from their intended uses as declared and (2) EURATOM members complied
with the nuclear supply regulations and safeguarding obligations set out in agreements
with third parties.® The US hopes that EURATOM would have a strong hand in
managing EURATOM members’ nuclear programmes and prevent them from
developing sophisticated nuclear capabilities went unfulfilled.

EURATOM's limitations were highlighted in its relationship with France.
Commission powers to exercise materials management through supply control were
constantly tested or attacked by the consequences of France’s military nuclear
programme. The French disregard for EURATOM became evident in 1959 when the
French government attempted to supply unsafeguarded materials to Denmark and
Sweden, both of which requested that the purchased materials be unrestricted.®
France felt that the Commission had no role in non-proliferation policy, which was part
of national foreign and defence policy. EURATOM objected to France's actions and
subsequently prevented French transactions with Canada and Sweden by demanding
that conditions of use be set. However, France did manage to establish an
arrangement with South Africa and attempted to bypass EURATOM supply

® Allan D. McKnight, Nuclear Non-Proliferation: IAEA and EURATOM, Carnegie
Endowment for International Peace, Occasional Paper No. 7, June 1970, p. 20;
"Nuclear Narks", op. cit,, pp. 1114-1115.

81 EURATOM Treaty, Article. 77.

& Goldschmidt, 1982, op. cit,, p. 286.
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mechanisms during negotiations with the United States and the United Kingdom on
additional material supplies.®

Questions arose as to whether EURATOM was truly supranational and whether
it effectively enforced its authority over Member States.* EURATOM had no power to
compel a state to furnish information on research underway and could not prevent
states from pursuing nuclear energy development as they saw fit. It experienced data
collection difficulties during its early years with enterprises filing inadequate,
incomplete or late reports, or failing to file at all.* The French were accused of
limiting the number of scientists and technological personnel available to EURATOM to
the point of hindering EURATOM development and undermining the sense of
cooperation that EURATOM had been trying to foster.* EURATOM's difficulties with
the French left doubts whether or not the organisation represented only the interests
of its most advanced state.”

France worked to prevent EURATOM from applying measures to military-related
nuclear activities. France and EURATOM locked horns over when the use of materials
for national defence purpose began.® Under the Treaty, safeguards "may not extend
to materials intended to meet defence requirements which are in the course of being
specially processed for the purpose or which, after being so processed, are, in
accordance with an operation plan, placed or stored in a military establishment".*
The Commission attempted to strictly interpret the Treaty and asked to inspect all the
nuclear installations in France with the exception of those actually manufacturing
weapons. According to EURATOM, the organisation was obligated to verify declared
uses; the formulation did not exclude defence installations. EURATOM argued that
the complete fuel-cycle from mining ore through fissionable material manufacture was

¥ Howlett, op. cit., pp. 107-108; Delbert D. Smith, "The European Atomic Energy
Community, EURATOM: Limits of Supranationalism", California Western International
Law Journal, Vol. 1, No. 1, Fall 1970, p. 45.

¥ Gorove, November 1965, op. cit., p. 180; Delbert D. Smith, op. cit., p. 33.
% Gorove, November 1965, op. cit, p. 173.

% Delbert D. Smith, op. cit., p. 45.

¥ Ibid., p. 45.

8 Lawrence Scheinman, “"EURATOM: Nuclear Integration in Europe”, International
Conciliation, No. 563, May 1967, p. 37.

% EURATOM Treaty, Article 84.
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a single-track system coming under EURATOM jurisdiction, and that control only
ceased when special preparation for defence purposes took place.* France, however,
argued that the exemption applied to the entire fuel cycle when the objective of the
operations was nuclear weapons production. In 1961, it bitterly opposed EURATOM
inspection of military materials production, insisting that EURATOM could not apply
safeguards to France's "defence cycle" including the Marcoule plutonium producing
plant and Pierrelatte enrichment facilities.”

France thus successfully undermined the limited transparency measures that
EURATOM wished to apply to its nuclear weapons programmes. Commission control
over all materials until they were prepared for use in warheads might have increased
awareness of nuclear weapon stockpile developments and enabled states to react
accordingly. As noted by the USAEC, without access to military facilities:

[...] there would be no way of knowing whether other materials were being
surreptitiously brought into the program as well. It thus would seem that the
concept of application of control to military activities can be meaningful only if
access of inspectors to military operations is as complete as it is for civilian
operations.*

Hence, the Dutch were accurate in suggesting during EURATOM negotiations that any
military programme external of EURATOM would "break down the whole conception of

control".®

EURATOM's case demonstrated how the existence of nuclear weapons
negatively impacts control. By allowing a nuclear weapons programme to be pursued
under EURATOM, states complicated the organisation’s control procedures, reduced its
credibility and lowered its capability to promote security. Without safeguards
application to the military programmes of EURATOM states, the United States
concluded that US and IAEA bilateral agreements with EURATOM states would require
that EURATOM physically separate activities subject to bilateral arrangements from

* Gorove, November 1965, op. cit,, p. 165.
! Goldschmidt, 1982, op. cit,, p. 146.
% AEC 751/89, p. 5.

% Tahourdin, 2 May 1956, op. cit.
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those furthering military programmes.* Any other state wishing to ensure its
transfers to the Community would not support a nuclear weapons programme was in a
similar situation. The separation was not easy to maintain. The French weapons
programme was a US problem since information and assistance to EURATOM risked
improving French weapons production.®

EURATOM's loss of credibility and ability to provide security was plainly evident
in Soviet-EURATOM relations. The concerns regarding other member’s activities could
be addressed, but not those of outsiders without access to EURATOM operations. For
EURATOM's chief protagonist, the Soviet Union, EURATOM’s weapons policy was
aggressive and its lack of transparency in its operations, especially regarding
inspections, aggravated their suspicions.® Unfortunately, EURATOM made no effort
to rectify the transparency problem with either adversaries or extra-regional allies.

Fearing new nuclear neighbours, the Soviet Union proposed on 16 March 1957
an alternative plan for pan-European cooperation in nuclear- and hydro-energy
research and development, fuel and power resource development, European trade,
and economic assistance.” The plan would give the Soviets a look at Western nuclear
activities and an indirect role in promoting control over them through resource
management. The plan sought to direct states away from focussing on the use of
nuclear energy to meet growing energy needs, thus avoiding the development of
capabilities it found threatening.® It is hardly surprising that the Europeans were
uninterested in the Soviet proposal. The initiative was another control plan where
leading nuclear powers addressed their threats, limited their own sacrifice and retained
their nuclear advantage.

Like the IAEA, EURATOM was not primarily devoted to nuclear control, but

rather to peaceful nuclear promotion. The EURATOM Treaty identified the central task
of the Community as:

¥ AEC 751/114, p. 18.
% CPNA USAEC, 1269th AEC Meeting, Meeting Record, 27 February 1957.
% CPNA USAEC, Mathews, Vienna to Secretary of State, No. 3400, 16 June 1958.

% Keesing's Contemporary Archives, Keesings Publications Ltd., Bristol, Vol. 9,
1952-1954, p. 15461.

% Howlett, op. cit., pp. 54-55.
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[...] to contribute to the raising of the standard of living in the Member States
and to the development of relations with other countries by creating the
conditions necessary for the speedy establishment and growth of nuclear
industries.®

The mandates to:

. promote research;

o facilitate investment;

. guarantee supply;

. ensure wide commercial outlets and access to the best technical facilities by

creation of a common market in special materials and equipment; and
. establish foreign relations to foster progress in peaceful uses;

accorded promotion greater status than control. The advantage that EURATOM had
over the IAEA was that as a regional organisation, control generated less fear since
fewer nationalities were conducting inspections.

II. Western European Union (WEU)

The WEU, established in 1954 by the Protocol Modifying and Completing the
Brussels Treaty, addressed the FRG's rearmament and its role in West European
defence, and strengthened Western European defence against the heightened Soviet
threat.

The roots of the WEU were in an initiative by Jean Monnet establishing the
European Defence Community (EDC), a scheme to provide peacetime joint planning
and military collaboration under a supranational authority. The scheme contained a
control mechanism covering both civilian and military energy production. A central
authority was accorded managerial powers over the research, production, import and
export of nuclear weapons (as well as other weapons). All were forbidden except as
authorised by the EDC Board of Commissioners. All members required authorisation
for fissionable material production above 500 grams per year. Nuclear decisions were
effectively removed from state control, while nuclear production was subject to
inspection.

% EURATOM Treaty, Article 1.
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While the plan did not embody absolute equality in application, it was
acceptable to the FRG. Under the EDC, strategically exposed areas, i.e., the FRG,
required a unanimous decision of the Council to engage in nuclear material and
weapons production. In a written exchange between France and the FRG, German
Chancellor Konrad Adenauer acknowledged that nuclear energy control was the key to
nuclear weapons control. The FRG undertook to:

. accept controls over the import, production and storage of nuclear fuel and
uranium and the development, construction and possession of nuclear
reactors;

. create legislation prohibiting the development, production and possession of

nuclear weapons; and
. secure sensitive nuclear information.*®

The proposal was defeated in 1954 on broad security and sovereignty grounds,
rather than narrow nuclear ones. The EDC's supranational character was not
esteemed by the French government which was seeking to keep its nuclear options
open while minimizing nuclear threats from the FRG by denying it the same privilege.
The EDC could prevent French nuclear weapon development, subject production and
reprocessing to control and interfere with peaceful research.™ France also feared the
FRG could gain access to weapons technology.'® While desiring to place constraints
on the FRG, it was not reconciled to the idea that similar constraints could be applied
to itself, virtually precluding France from pursing a nuclear weapons programme. In
1954, it proposed amendments that would have placed nuclear restrictions only within
"strategically exposed areas", allowing France to keep its option open on a national
programme. For the Germans, such extreme inequality was unacceptable.'®

The WEU control mechanism was a feeble attempt to establish a threat
management system. France, Italy and the Benelux countries agreed that the WEU
Council would preside over nuclear production, set target weapon stock levels, and
control any nuclear weapons beyond the experimental stage. No verification
mechanism for the arrangement existed until the Armaments Control Agency (ACA)

™ The European Defence Community Treaty, April 1954, HMSO, London, Cmd
9127. Also see Edward Fursdon, The European Defence Community: A History, The
Macmillan Press Ltd., London, 1980, pp. 164-165, 187.

1 Scheinman, 1965, op. cit., p. 104.
12 Goldschmidt, 1982, op. cit., pp. 127-129.

% Ibid., p. 128; Fursdon, op. cit., pp. 281-285.
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was established in 1957 to implement inspection.® On paper, the ACA had broad
authority to receive reports on procurement expenditures, production, holdings, losses
and exports of major nuclear and non-nuclear weapon systems from member states.

It was to verify the reports through on-site inspection at production facilities and
storage units utilising multinational teams with unlimited site and record access. The
scope of reporting and inspection applied to arms held by alliance forces, territorial
defence troops, police, and paramilitary units.'®

WEU nuclear controls were poorly designed and half-heartedly implemented.
As under the EDC, the system was structured to verify regional military nuclear
activities, including nuclear weapons production. WEU controls potentially could
prevent member rivalries through transparency and partial elimination of individual
nuclear weapons programmes. By removing the decision-making process from
national hands, regional nuclear rivalries could have been checked. Applying nuclear
controls for global security was not, however, a primary WEU objective. The control
mechanisms were more a coordinating process for the stable development of a
European nuclear force directed at the Soviet Union. Parties could receive nuclear
weapons by transfer, engage in indigenous research and development and participate
in nuclear weapons proliferation activities taking place in other WEU states.

WEU measures were not equally applied. The United Kingdom was exempt
from the nuclear control provisions and a separate protocol restricted FRG operations,
including a renunciation of nuclear weapons production and a limitation on civilian
material production to 3,500 grams per year.'® This unilateral action constrained the
FRG less than the EDC would have. While the FRG agreed not to manufacture nuclear
weapons, it made no promise not to possess or procure nuclear weapons.'” As the

1% Goldschmidt, 1982, op. cit., pp. 129-130; Letter from the Chancellor of the
Federal German Republic to the Secretary of State for Foreign Affairs regarding
Nuclear Fuels for Civil Purposes, HMSO, London, Cmd. 9323, 16 November 1954.

15 Harald Miiller, "The Evolution of Verification" PRIF Working Paper in Modalities
for the Application of Safeguards Paper Presented at Future Nuclear Weapon Free
Zone in the Middle East, IAEA Workshop, 4-7 May 1993, pp. 2-3. Nuclear inspection
was transferred to EURATOM,

1% | etter from the Chancellor of the Federal German Republic to the Secretary of
State for Foreign Affairs regarding Nuclear Fuels for Civil Purposes, 16 November
1954, Cmd. 9323, HMSO, London. The renunciation was superseded by the FRG's
NPT agreements.

Y7 Fursdon, op. cit., pp. 326-327.
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FRG was acting unilaterally, it had far less incentive for constraints then it had during
EDC negotiations.

The ACA never became fully operational, because the political will for
implementation was lacking. The Agency's legal instruments, empowering inspection
without prior consent, were left unratified. Instead of regular inspection, it could only
carry out limited control exercises. It was denied funding to recruit nuclear experts for
inspections forcing it to accept government inventory reports as accurate. Lack of
universal application limited any interest in participation. France viewed the absence
of restrictions on the United Kingdom as discriminatory and ignored Treaty provisions
on the production and stockpiling of nuclear weapons. It refused to allow inspections
of its nuclear programme and made no notification when nuclear weapons production
commenced.'®

Although many non-nuclear factors contributed to the plan’s failure, ignoring
control principles assisted in the plan’s demise. Since rivalry management among
participants was central to stability while developing a regional nuclear force,
programme structures and strategic operational decisions were controlled by the
Authority. As so often before, sacrificing sovereignty, renouncing nuclear weapons,
and accepting inequality presented insuperable obstacles.

III. European Nuclear Energy Agency (ENEA)

While the negotiations of EURATOM proceeded, some members of the OEEC
negotiated an alternative nuclear energy organisation. The ENEA, like EURATOM and
the JIAEA, was established to promote nuclear energy and its control organ suffered
from being coupled with promotional activities.

In December 1953, members of the OEEC began to consider Europe's future
energy needs and resources. They established the Commission for Energy in 1955 to
explore cooperation. On 18 July 1956, the OEEC Ministerial Council established a
Steering Committee for Nuclear Energy. This Committee was assigned to explore
cooperative efforts for the production and use of nuclear energy and to establish an
international security control system to ensure that "the operation of joint undertakings

1% C. F. Barnaby, Preventing the Spread of Nuclear Weapons, Souvenir Press,
London, Pugwash Monograph 1, 1969, pp. 39-41; Mason Willrich, "West Germany's
Pledge Not to Manufacture Nuclear Weapons", Virginia Journal of International Law,
Vol. 7, No. 1, December 1966, pp. 91-97; Colin Gordon, "The WEU and European
Defence Cooperation", Orbis, Vol. 17, No. 1, Spring 1973, p. 250.
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and the materials, equipment and services made available by the Agency or under its
supervision, shall not further any military purpose.” The result of the Committee's
effort was the establishment of the ENEA on 1 January 1958.'®

The ENEA offered its members a nuclear energy promotion plan containing a
softer alternative to the supranationalistic control debated in EURATOM. The ENEA's
primary objective was nuclear energy promotion in a manner according states
"maximum flexibility".'* Participation was non-compulsory. The ENEA catered to non-
members of the Brussels group that were "not prepared to become dependent on a
monopolistic atomic community for materials they consider to be, in the long run,
essential to their economic viability."™ ENEA supporters believed that pooling nuclear

resources was not feasible.!*?

Following the establishment of the ENEA, a Security Control Convention, which
delineated specific measures, entered into force on 22 July 1959. ENEA controls were
modelled directly on the IAEA Statute and US bilateral agreements.’® The technical
measures were slightly more rigorous although limited to cooperative projects and
Agency aid. Article 2 (a) set the scope of application to cover materials, equipment,
services utilised and source and fissionable materials recovered or obtained in an
enterprise.’® The ENEA's objective for safeguards to prevent diversion was somewhat
stronger than the IAEA’s. The injunction that joint undertakings and use of associated

1% Background Material for the Review of the International Atomic Policies, op.
cit, pp. 790-791.

10 Decision of the Council of the Organisation for European Economic Co-
Operation Establishing a European Nuclear Energy Agency and Convention on the
Establishment of a Security Control in the Field of Nuclear Energy, Article 1, Paris, 20
December 1957, HMSO, London, Cmnd. 357; Council of Europe, Policy of the Council
of Europe: European Integration, No. 483, 6 April 1956, p. 5.

11 CPNA USAEC, W. Shearer, Memorandum on Compatibility of OEEC and
EURATOM Proposals, 13 February 1956.

12 CPNA USAEC, Dillon, Paris to Secretary of State Department of State, Incoming
Telegram, No. 3868, 27 February 1956.

'3 Similar measures included safeguards on transferred material; facility design
examination; approval over chemical processing methods; accounting and reporting
requirements; deposit of excess materials with the ENEA returnable on request; and
unrestricted access to facilities, data, and safeguarded materials.

114 For a discussion see Stephen Gorove, "The Inspection and Control System of
the European Nuclear Energy Agency", Virginia Journal of International Law, Vol 7, No.
2, April 1967, p. 76.
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material and equipment "shall not further any military purpose" went beyond the
wording in the TAEA's Statute (Article III.A.5) being "not used in such a way to further
any military purpose”.> ENEA aid was not to further any military aims regardless of
the purpose of use.’® Measures providing for withdrawal from an agreement were
stronger than those of the Statute promoting safeguards continuation.’” The ENEA
system contained greater flexibility regarding changes in technology. Inspection could
be increased by the Steering Committee without the agreement of the parties’ involved
when technical features required an increase. Enforcement measures contained
elements from both IAEA and EURATOM. In the event of non-compliance, the
President of the ENEA Tribunal could issue an inspection warrant. Sanctions such as
suspension or termination of aid and return of material and equipment required only
the vote of two-thirds of the Steering Committee, exclusive of the infringing party.'®

Although the resulting mechanism was similar to its IAEA and EURATOM
counterparts in style, when one of the negotiating working groups examined control
during ENEA negotiations they investigated a control system that went beyond non-
diversion of aid to include national programme coverage. The participants
acknowledged that “effective” control would likely require a significantly different
structure than control over joint enterprises:

If the aim [of the ENEA safeguards system] is to be an effective control
comparable with that exercised over joint undertakings, it will undoubtedly be
necessary to set up an extremely heavy international control "machinery" within
each national plant under control,*®

For assurance, nuclear operations needed to be separated from national direction.
The United Kingdom saw its proposals to use only joint enrichment plants as the best

5 The definition of military in Article 17 does not include propulsion.
18 Gorove, April 1967, op. cit., p. 73.

17 withdrawal requires 12 months notice and is executed without prejudice to the
control over materials previously supplied by the Agency or under its supervision.
(Ibid., pp. 75-76.)

Y8 Decision of the Council of the Organisation for European Economic Co-operation
Establishing a European Nuclear Energy Agency, op. cit., Articles 5, 10.

% Special Committee for Nuclear Energy Working Party No. II Technical Study on
the Control of Security in Plant Handling Fissile Materials, OEEC, Paris, NE/WP.2 (56)8,
8 May 1956, p. 11.
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hope of "real security” in the nuclear field.'® A multinational project like the
Eurochemic reprocessing plant potentially provided not only political assurances
through joint-control but also technical benefits because incoming fuel from different
reactors could be analysed for anomalies.”” The Working Group on Security Controls
stated that it was desirable that all controlled joint operations to be managed by the
international body itself.’? Analysts for the OEEC echoed the Baruch Plan, noting that
if a plant was not part of a joint undertaking, the ENEA must play a managerial role:

[...] the control authority will have to allow for the possibility of bad faith on the
part of management. If there is a chance of connivance on the part of
management, the possibilities of misappropriation are greatly increased and
detection becomes extremely doubtful, unless it be accepted that the control
authority should be allowed to have a say in plant affairs to an extent much
greater than in the former case [joint undertakings].'

The negotiations also reaffirmed the importance of broad control throughout

the fuel cycle. Control over sensitive national operations was technically and politically
complementary to ENEA assurances.

Control would be even more complete if, in this case, countries with national

chemical processing plants at their disposal agreed, for psychological reasons,
to submit their civilian reactors to the proposed security control.**

In examining control, negotiators emphasised the need for inspector to have wide
rights of access and to avoid turning control into a number-crunching exercise:

% MESSINA, op. cit.; EG 1/86 27549, R. W. Munro, Foreign Office to E. J. W.
Barnes, Esq, Bonn, 3 March 1956.

' Finar Saeland, "Existing Arrangements for International Control of Warlike
Material - 4: The European Nuclear Energy Agency", Disarmament and Arms Control,
Vol. 2, No. 3, Summer 1964, p. 256.

Such arrangements as Eurochemic, however, did not address that states

gained technological experience which could be used to break-out of an agreement.

12 QEEC Council, Security Control Institutional Problems, OEEC, Paris, C (56)46,
20 February 1956, p. 4.

% NE/WP.2 (56)8, op. cit,, p. 11.

1 Special Committee for Nuclear Energy, Draft Report of Working Party No. II on
Security Control, OEEC, Paris, NE/WP.2 (56)7, 8 May 1956, p. 6.
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To restrict the control to the verification of book-keeping figures would render it
illusory. Control authority officers will probably have to be in possession of the
plans of the plant, be empowered to check their accuracy, be authorised to go
without notice to any point in the plant, and be empowered to carry out any
technical check that they might consider necessary. It might even be

necessary to have control authority staff permanently stationed at certain

points where fissile materials pass through the plant, perhaps to the exclusion
of personnel of the plant.”®

The control body, to function, needed a role in physical protection. The duties
included "checking the effectiveness of the police control applied by the management
of the undertaking either inside the plant itself or at the exit gates."'*

Although the discussions revealed that parties would consider a strong system
and were receptive to effective control, they preferred a flexible arrangement which
might attract wider participation. Like other control endeavours, the ENEA negotiations
revealed the tensions associated with balancing control with promotion and
preservation of sovereignty. During the negotiations of the ENEA control system, the
United Kingdom, a leader in the nuclear industry, expressed its hope to use control to
protect proprietary information:

The aim of this control will doubtless be to prevent not only the diversion of
fissile materials, but also the disclosure of the manufacturing secrets held by
the joint undertakings or communicated by them to national
undertakings[...].*¥

Initial ideas on controlling domestic programmes were rebuffed and limiting
proposals were brought forth. Often negotiations parallelled those of the Baruch Plan.
During the negotiation, Austria, echoing past Soviet arguments, led efforts to make
controls compatible with sovereignty.*® Similarly, Sweden rejected inspection and

2 NE/WP.2 (56)8, op. cit., p. 11.

1% Special Committee for Nuclear Energy, Draft Report of Working Party No. II on
the Technical Procedures of the Security Control, OEEC, NE/WP.2 (56)10, 24 May
1956, p. 13.

%7 C (56)46, op. cit., p. 1.

1% CPNA USAEC, Perkins, Paris to USAEC, Highlights Nuclear Energy Portion OEEC,
Ministerial Meeting, 18 July 1956, 23 July 1956.

209



argued that national project control should consist of national record keeping only.'®
Sweden’s cool reception to control was not surprising as there were indications that the
Swedish government was considering nuclear weapons acquisition.”®® France, seeking
access to heavy water access for its weapons programme, argued that states forming

a joint undertaking should retain the option either to control it themselves or have
recourse to the ENEA. Only special fissionable materials would be subject to

compulsory Agency control.”*

Compliance issues mirrored the veto debate between the United States and the
Soviet Union during the Baruch era. Sweden, supported by Italy, which was also
considering the nuclear option, argued that voting on sanctions should be unanimous,
and include the accused. The proposal was defeated as states recognised a ploy to
nullify the compliance mechanism.™

The ENEA, which later became known as simply the Nuclear Energy Agency
(NEA), witnessed promotional growth, but its control functions were eventually handed
over to EURATOM or IAEA depending on which organisation had responsibility for the
territory in question. The NEA experience is interesting because the early investigation
into effective control yielded conclusions similar to the Baruch era. As with the other
cases, features that would promote effective control demanded too many sacrifices.

IV. Conclusion

Attempts to establish regional control are relevant for two reasons. First, when
analysts attempted to make control effective, their conclusions resembled that of the
Baruch era. They tended to equate effectiveness with strong measures incorporating
principles identified by Acheson and Lilienthal. Secondly, supporters of control

2 PRO EG 1/115 27549, M. 1. Michaels to I. F. Porter, Esq., O. B. E., Foreign
Office, 7 May 1956.

B0 Mitchel Reiss, Without the Bomb, Columbia University Press, New York, 1988,
p. 40.

B! Steering Committee for Nuclear Energy, Proposals Concerning Security Control,
Organisation for European Economic Co-operation, OEEC, Paris, NE (57)18 Revised, 20
April 1957, p. 1.

32 PRO EG 1/104 27590, F. C. How, Whitehall to R. C. L. Brayne, Esq, United
Kingdom Permanent Delegation to the OEEC, 13 June 1957; NE (57)18 Revised, op.
cit.
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encountered difficulties in establishing control systems similar to the Baruch Plan and
IAEA negotiations; states resisted intrusions upon their sovereignty and economic
interests and thus undermined control efforts.
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CHAPTER 5: THE IMPACT ON CONTROL OF LIMITING THE BARUCHIAN
PRINCIPLES

The period from 1970 to 1990 was one of safeguards maturation. This
chapter uses the principles identified in Chapter 1 to analyse developments during this
period in the safeguards system devised to meet the IAEA’s obligations under the
NPT. It should be noted that during this time the Agency dealt with a number of
challenges to the technicalities of implementing the system, which can be related to
the principles of control. However, these problems did not necessarily affect
judgements on whether the “Principles” were basic building blocks for an effective
control system.

In analysing these challenges, the developments can be viewed from two very
different perspectives. The first perspective views IAEA safeguards in the context of
non-proliferation. This is the purpose for which the system was designed. When
taking this view, the system appears to meet its objectives and has acquired a
valuable and important role in promoting international stability despite its
imperfections. The NPT and safeguards have been credited with preventing
unrestrained horizontal proliferation, which was a concern at the advent of the nuclear
age, and has set a goal of total disarmament for the NWSs.

The purpose of this chapter, however, is to examine the developments in the
second perspective, which is in the context of disarmament. This approach renders a
much harsher judgement on the events of the last quarter century. The higher level
of criticism is a function of the difference in requirements for certain states to feel
secure in establishing and maintaining a NWFW versus sustaining an international
order that is based on nuclear deterrence and the promotion of non-proliferation. The
judgement is not so much a condemnation of the system as a demonstration of the
requirements for disarmament.

I. Feasibility

Analysts in 1946 believed that an international control system needed to be
feasible. Feasibility under the current system became problematic on several levels.
First, there were difficulties regarding the level of control that the IAEA could apply in
view of the rapid developments in technology, the unchecked growth of nuclear
industry and the restrictions placed on the IAEA’s budgets. Second, there were
problems regarding what states believed was economically or politically feasible.
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Political feasibility demanded tight budget controls and limits on IAEA access. Both
contributed to complicating IAEA efforts in resolving technical problems.

Growth in the nuclear industry by the mid 1970's was considerable as this
contributed to an increasing stockpile of weapons grade material and the number of
facilities in operation.! In 1985, 96 states with agreements had 486 facilities
containing safeguarded material. In 1997, 135 states with agreements had 931
facilities. Between 1985 and 1999 nuclear facilities subject to inspection mushroomed
from 486 to 1093.% Increases in facility numbers were not always an indication of
safeguard needs. Some new facilities were larger and more complex, requiring more
inspection resources.

The IAEA safeguards budget, however, was not designed to take industrial
growth into account, leaving the Agency to struggle in meeting obligations. In 1985,
the BOG imposed a zero-growth budget which provided for annual adjustments for
inflation but made no allowance for increases in the number of safeguarded facilities
when states acceded to the NPT or constructed new facilities.? At times, the IAEA
was forced to absorb annual cost increases of up to millions of dollars depending on
the facility types involved.* Relative to military budgets, contributions to safeguards
were small, but politically they were viewed as excessive.® Rather than increase the
budget to meet the rising costs, some states preferred that the IAEA reduce or

! By 1999, the IAEA had under safeguards 609 tons of Pu in irradiated fuel, 75
tons of separated Pu outside reactor cores or recycled fuel elements in reactor cores,
21.2 tones of HEU, 62,984 tons of LEU and 88,087 tons of source material. (IAEA
Annual Report for 1999, IAEA, Vienna, 2000, Table A18.)

: JAEA Annual Report for 1999, IAEA, Vienna, 2000, Table A19.

* Occasionally an increase was permitted. In 1992, the Board allowed a 4.6%
increase which was nevertheless insufficient to cover new activities in South Africa, the
DPRK and Latin America. (Eric Chauvistré, "The Agency's New Clothes: Nuclear
Inspections after Iraq", Peace Research Centre, The Australian National University,
Canberra, April 1993, p. 19; Benjamin Sanders, PPNN Newsbrief, No. 18, Summer
1992, p. 4.)

“The cost to apply safeguards under the new ABACC agreement was estimated at
US$ 2,100,000. (GOV/OR.768, para. 120.)

s The US total contribution of $28.3 million was estimated to be one ten-
thousandth of its national security and international relations budget. (Office of
Technology Assessment, Nuclear Safeguards and the International Atomic Energy
Agency, OTA-ISS-615, Washington, DC, June 1995, p. 52.)

213



suspend safeguards when the Agency identified no diversion risk.® Despite the
shortfalls, the IAEA could not refuse new safeguards agreements without placing itself
in a difficult political position and therefore operated on a narrow cash flow margin. By
summer 2000, the US withholding of dues until the year end created a cash flow
problem which led to an Agency announcement that it might be unable to meet its
payroll.”

The impact of these events was that the comprehensive coverage of the
system was curtailed. The Agency experienced equipment shortages and failures due
to obsolescence or lack of maintenance.® Staff shortages were endemic. In the late
1970s and throughout the 1980s, inspection activities were rationalised. Inspection
efforts were reduced on smaller or less-sensitive facilities with conclusions sometimes
being based solely on reports.® In the 1990s, inspection duration and frequency were
substantially reduced in NWSs and even at larger facilities in NNWSs.” Heavy
workloads and financial constraints at times forced the Secretariat to concentrate on
tracking significant quantities of nuclear material (SQs)" rather than timeliness or
lengthen timeliness objectives. In providing assurances, the Agency takes qualitative
factors were taken into account when drawing conclusions. The question arises,
however, at what point were qualitative factors insufficient?

Since restraints on the size or type of plants were not politically feasible, some
experts questioned whether it was technically feasible to safeguard certain facilities.

s Statement by Brazil, GOV/OR.367, paras. 35-36.

7 William Drozdiak, “"UN Nuclear Agency in Financial Straits”, The Boston Globe, 8
August 2000, p. A9.

* United States Senate, Nuclear Nonproliferation and Safety, GAO Report to the
Chairman, Committee on Governmental Affairs, GAO/NSIAD/RCED-93-284, September
1993, p. 37; NPT/CONF.1V/12, para. 18(f).

* United States Congress, IAEA Programs of Safeguards, Hearing before the
Committee on Foreign Relations, 97th Congress, 1st Session, 2 December 1981,
Washington, DC, 1982, p. 60.

© NPT/CONF.IV/12, para. 18(g); NPT/CONF.1995/7, para. 110.

* An SQ is the amount of material required to build a crude nuclear weapon,
production depending on the type of material under consideration. SQs for plutonium
and HEU were set at 8kg and 25kg, respectively. Timeliness represents a period of
time ranging from days to a year and represents the amount to time the IAEA aims to
detect material diversion. The allotted time identified for each material is based on
detection before it can be converted to metallic components for a nuclear explosive
device. For a discussion of safeguards criteria see GOV/2107.
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Large plants generating MUF levels exceeding the amount necessary to construct
several nuclear weapons led experts to question the accounting accuracy, especially at
bulk reprocessing plants.”* By the 1990s, the specter of unsafeguardable plants
loomed. Facility complexity presented a considerable control problem in generating
and implementing comprehensive safeguards approaches.”® Even under continuous
inspection, verification of some facilities was problematic. Basic verification activities
proved difficult or impossible without large-scale operational interference. For
example, the IAEA failed to reach inspection goals at a German Alkem facility despite
continuous inspector presence with near unlimited access to all relevant parts.**

II. Sufficient Warning of Non-Compliance

In 1946, analysts believed control systems should provide adequate warning of
misdeeds. Warning levels were derived from the safeguards objective of the timely
detection of a SQ of nuclear material diverted from peaceful nuclear activities to
explosive device manufacture.”” Warning can also be affected by the nature and size
of a nuclear programme. Some Baruch era analysts believed that a peaceful nuclear
programme can become inherently destabilising if states generate large nuclear
material stockpiles or if the programme is structured so that it allows a state to easily
convert from peaceful uses to nuclear weapons production.

The levels set by the IAEA were thought to leave little margin for error. Starting
in the mid-1970s on, doubts surfaced regarding whether the IAEA’s standards for

2 Marvin Miller, Are IAEA Safeguards on Plutonium Bulk-Handling Facilities
Effective, Nuclear Control Institute, August 1990 in Eldon V. C. Greenberg, The NPT
and Plutonium: Application of NPT Prohibitions to "Civilian" Nuclear Equipment
Technology and Materials Associated with Reprocessing and Plutonium Use, Nuclear
Control Institute, Washington, DC, 1993, pp. 4-5; IAEA Programs of Safeguards, op.
cit., p. 62; for NRC concerns see United States House of Representatives, Technical
Aspects of Nuclear Proliferation: Safeguards, Hearings before the Subcommittee on
Energy research and Production of the Committee on Science and Technology, 97"
Congress, 2™ Session, Washington, DC, 3-4 August 1982, p. 92.

“ Thomas Shea, Stein Deron, Fredy Franssen et Al., "Safeguarding Reprocessing
Plants: Principles, Past Experience, Current Practice and Future Trends", Journal of
Nuclear Materials Management, Vol. 21, No. 4, July 1993, p. 25.

* "Questions are Said to Still Remain about Efficacy of Safeguards at Alkem",
Nuclear Fuel, Vo. 13, No. 5, 21 March 1988, pp. 9-10.

® INFCIRC/153, para. 28. Also see IAEA Safeguards: An Introduction, Vienna,
International Atomic Energy Agency, IAEA/SG/INF/3, 1981, p. 12.

215



timely detection provided sufficient notice to enable complying states to apply political
pressure on a non-compliant state before it could assemble a device. To further
heighten concerns, some experts asserted that less material than the identified
detection levels were actually required for a weapon.”

III. Provision of Security in the Event of System Failure

The Acheson-Lilienthal Report advocated that states needed to feel secure in
the event of system failure. Baruch went further by requiring a strong mechanism to
address compliance. More recent analysts reached similar conclusions, noting that
failure to provide for withdrawal or breakout by establishing an enforcement
mechanism undermined the system.”® The adopted control system was designed for
a flexible response by offering limited sanctions and relying on the international
community to take action. While the outcome of international enforcement attempts
have been mixed, it has underscored the vulnerability of states in a NWFW in the
event of non-compliance.

% On the limitations of the objectives see David A. V. Fischer, "On IAEA
Safeguards", The Bulletin of the Atomic Scientist, Vol. 38, No. 3, March 1982, pp. 39-
41; United States House of Representatives, Nuclear Safeguards: A Reader, Report
prepared by the Congressional Research Service for the Subcommittee on Energy
Research and Production Transmitted to the Committee on Science and Technology,
98th Congress, 1st Session, December 1983, p. 41; IAEA Programs of Safeguards,
op. cit., p. 63; Myron Kratzer, International Nuclear Safeguards: Promise &
Performance, Atlantic Council of the United States, Washington, DC, Occasional
Paper, April 1994, op. cit., p. 34.

“For more detail on SQs see IAEA Safeguards Glossary, IAEA/SG/INF/1, Vienna,
Austria, 1980, pp. 21-22. The US Department of Energy gave indications in 1995 that
4 kilograms of plutonium are sufficient to make a nuclear weapon. (Office of
Technology Assessment, 1995, op. cit,, p. 11.) However, the construction of
weapons using lower amounts of nuclear material was thought to require higher
expertise not always available in a nuclear weapons programme that has not matured.

 “Statement by Senator Stuart Symington”, “Prepared Statement by Emanuel R.
Morgan”, “Written Statement of S. Jacob Scherr on Behalf of the Natural Resources
Defense Council, 24 June 1981" and “Prepared Statement of Paul Leventhal” in
Nuclear Safeguards: A Reader, op. cit., pp. 353, 750, 764-765 and 896 respectively;
Kratzer, April 1994, op. cit., p. 34; Scheinman in Leachman and Althoff, op. cit., p.
112; Christopher E. Paine, "Separated Plutonium and the Non-Proliferation Regime:
Risks, Safeguards and Remedies" in William Clark Jr. and Ryukichi Imai (eds.), Next
Steps in Arms Control, Carnegie Endowment for International Peace and International
House of Japan, Washington, DC, 1996, pp. 163-164.
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Irag presented the most significant enforcement challenge for the system.
After its defeat in the Persian Gulf War, the international community created the UN
Special Commission on Irag (UNSCOM) which was accorded a broad range powers to
dismantle or neutralise Iragq's WMD programme. While UNSCOM was able to utilise
broad rights, allowing it to uncover Iraq’s clandestine nuclear weapons programme,
the difficulty of enforcement became evident. Iraq executed a structured resistance
campaign to UNSCOM dismantlement of its WMD programmes and establishment of
an ongoing monitoring and verification regime (OMV).” As time passed and despite
air strikes, resistance continued. Iraq suspended cooperation in October 1997 and
again in August 1998. Eventually, the international community fragmented, and it lost
its ability to extract full compliance from Irag.® By mid-1999 UNSCOM was defunct,
and states began searching for effective but less intrusive mechanisms, acceptable to
Iraq, that could still prevent its acquisition of WMD.*

The case demonstrated the challenge of ensuring that states continue to feel
secure when the system comes under threat. The lesson for states, which are most
threatened by Iraq or rely on nuclear weapons deterrence, is discouraging. Under
current arrangements, the international community has not effectively generated
confidence regarding its ability to deal with states not complying with their nuclear
commitments. It is conceivable that, if the events in Iraq had occurred in a NWFW,
states may have maintained their resolve to ensure the complete dismantlement of
Irag’s WMD programme. In actuality, however, the capability of the international
community to respond to nuclear crises was inadequate. This is not only true for Iraq
but in other cases as well. The community is still struggling to fully resolve non-
compliance by the DPRK with its safeguards agreement.

If, in times of crises, a state perceives that the system cannot provide security
during a system failure, the credibility of the control system is undermined. A fear of

*® For details see GOV/INF/688, para. 10; Iraq Inspections: Lessons Learned,
JAYCOR, Vienna, Virginia, 11 September 1992; GC(42)/14, Annex 1, p. 3, para. 29;
GOV/INF/688, p.2; GOV/INF/770; GOV/INF/776, paras. 14-15; Kathleen C. Bailey,
The UN Inspections in Iraq: Lessons for On-Site Verification, Westview Press, Oxford,
1995, pp. 62-69; Benjamin Sanders, PPNN Newsbrief, No. 15, Autumn 1991, p. 10.

® Former UNSCOM Inspector Scott Ritter testified in 1997 that the United States
would not support confrontational inspections while the Russians and French wanted to
avoid a crisis. (Laurie Mulroie, "Scott Ritter's Congressional Testimony”, Irag News, 7
September 1998.)

* Benjamin Sanders, PPNN Newsbrief, No. 43, 4th Quarter, 1998, p. 20; John J.
Goldman, "New Approach to Iraq gathers steam in UN", Los Angeles Times, 23
January 1999.
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system failure and the belief that the international community could not act rapidly
was a leading factor behind Israel’s air attack on the Iragi Osirag reactor on 7 June
1981.2 In justifying its action, Israel cited the absence of a mechanism triggered if
IAEA safeguards becoming inoperative. Israel criticised the bilateral letter exchange
on 11 September 1975 between Iraq and France for not providing solid "backup
safeguards” should Agency safeguards cease and saw enforcement as impossible.”

In the event of detection, Israel was convinced that "no one would intervene to alter
Irag's conduct, and establishing effective international sanctions against Iraq would be
impossible since Iraq was a major oil exporter supported by other Arab States.*

IV. Incorporation of Positive Aspects in the Programme

The first nuclear control analysts concluded that to be effective an international
system needed to contain some positive elements as an incentive to participate.
Although the adopted framework contained such elements, the manner in which these
incentives were incorporated did not contribute to effective control. They were used to
compensate for flaws in the system that acted as strong disincentives. Originally,
economic benefits were not intended to compete with controls. The benefit of control
was security to enable development in a stable environment, not promoting
development at any cost.

Two problems occurred regarding promotional aspects. First, promotional
incentives were not properly designed. Economic incentives for joining the NPT were
not always clear. NPT States Parties were slow to provide strong incentives by linking
transfers and aid to acceptance of fullscope safeguards. Throughout the 1970s and
1980s, a number of countries were willing to sell their wares to states that did not

2 United States House of Representatives, Problems in the Accounting for and
Safeguarding of Special Nuclear Materials, Hearings before the Subcommittee on
Energy and Environment of the Committee on Small Business, 94" Congress, 2™
Session, Washington, DC, 27 February 1978, p. 84.

» United Nations General Assembly, Letter Dated 19 October 1981 from the
Permanent Representative of Israel to the United Nations Addressed to the Secretary-
General, Ministry of Foreign Affairs and Atomic Energy Commission, The Iragi Nuclear
Threat - Why Israel Had to Act, Jerusalem 1981, A/36/610, 20 October 1981, pp. 24-
25; Lawrence Scheinman, Assuring the Nuclear Non-Proliferation Safeguards System,
The Atlantic Council of the United States, Washington, DC, Occasional Paper, October
1992, p. 40, fn 11; also see Shai Feldman, “The Bombing of Osiraq - Revisited”,
International Security, Vol. 7, No. 2, Fall 1982, p. 114,

* A/36/610, op. cit., pp. 27, 121.
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accept NPT safeguards® despite calls for preferential treatment of parties over non-
parties in access to, or transfer of, equipment, materials, service, and technology.®
The same problem occurred with the Model Protocol which was adopted in 1997 to
strengthen the safeguard system. Neither nuclear supplier states nor the IAEA have
offered incentives or given preference to importing states that adopt the Model
Protocol. As some states have little interest in the proliferation aspects of the IAEA
safeguards system, they find few incentives to accept the Protocol’s additional
verification burdens in no economic benefits are apparent.”

The second problem is that the system, in providing benefits through
promotional activities, has set promotion in competition with control. The need to
compete with promotion has had a negative effect on safeguards. Since safeguards
were established, the Agency has been barraged by constant reminders to meet
promotional obligations while applying minimal safeguards. The Conference of Non-
Nuclear Weapons States declaration in 1968 reveals the pressure on the Agency.
Calls, all of which concerned standard Agency practices, were made for:

. safeguards simplification;

. the development of rules against industrial espionage, the duplication of
safeguard procedures and commercial discrimination;

. the implementation of studies on promotional activities; and

. the establishment of a special fissionable materials funds to benefit NNWSs.?

As the Agency assumed responsibility for NPT safeguards, many states
regarded the growth in safeguarding activities as competing with the promotional
mandate. Comments such as by Spain that the Agency "should not become a mere
inspection body, to the detriment of such other activities as technical assistance" were
common.® Developing states expressed disinterest in safeguards. In 1975, Sudan
noted at the NPT Review Conference:

= This slowly changed as some states made a practice of attaching criteria for
recipients who receive assistance from their contributions to the IAEA’s development
funds. (Scheinman, 1987, op. cit,, p. 253.)

» NPT/CONF.II/C.I1/34; NPT/CONF/C.II/SR.2; NPT/CONF.2000/28.

” For a discussion see Oliver Meier, “Strengthened Nuclear Safeguards”, VERTIC
Briefing Paper, No. 00/2, April 2000, pp. 6-8.

» GOV/1318; Final Document of the Conference of Non-Nuclear-Weapon States,
A/7277, pp. 8-16.

» Statement by Spain, GOV/OR.424, para. 24.
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As far as the developing countries were concerned, article III was of less
importance than article IV, although the two articles were clearly interrelated.®

A number of states formed a voting bloc to promote giving precedence to technical
assistance.® Conflict was aggravated because not all Agency members were party to
the NPT. Non-parties, notably India, Argentina and Pakistan, resisted what they
regarded as attempts to make the Agency an arm of the NPT.* In February 1979,
they rejected the Board decision approving new criteria for technical assistance. This
decision stated that projects should be based on peaceful atomic energy use and
exclude "research on, development of, testing or manufacture of a nuclear explosive

device"®

Continuing pressure on the IAEA to balance promotional and safeguards
activities created political pressures on individual states to increase safeguards funding
only with corresponding increases in contributing to promotional activities. As noted by
the Office of Technology Assessment:

Even if the United States were to increase its contribution, other IAEA member
states may object to increasing their assessments or even to allowing the US
increase to be spent on safeguards without a corresponding increase in the
technical assistance program.*

In many respects promotion hindered control. Although there is considerable
interest worldwide in achieving disarmament, the IAEA, which is the international
organisation with the longest experience of implementing control, has not been able to
expand its control role easily. While it safeguards some US and Russian excess
nuclear materials from dismantled warheads, it was rejected as the control organ for
the CTBT. In spite of the complementary nature of detecting clandestine nuclear
activities and clandestine nuclear weapon tests, Russia and the United States cited a

* NPT/CONF/C.II/SR.2.
* Nuclear Proliferation Factbook, op. cit.,, p. 5.

# Lawrence Scheinman, The Nonproliferation Role of the International Atomic
Energy Agency, Resources for the Future, Washington, DC, 1985, pp. 33, 242.

® Scheinman, 1985, op. cit., pp. 49-50.
* Office of Technology Assessment, 1995, op. cit,, p. 8.
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conflict of the Agency’s mandate to promote peaceful nuclear energy with test ban
verification.®

The right to develop peaceful nuclear energy enshrined under Article IV of the
NPT inadvertently served as a platform to launch political arguments against attempts
to support safeguards through national policies when safeguards could not be
strengthened through international means. States’ response to perceived reactionary
non-proliferation policy developments was reflected in the draft review document of
the 1980 NPT Review Conference which noted:

The Conference agrees that concern for non-proliferation should not be used
as a pretext to prevent States from acquiring and developing nuclear
technology and to impose conditions which are incompatible with the sovereign
rights and independence of countries.®

While a respectable number of states professed that safeguards did not hinder
peaceful nuclear activities”, a core group of states vociferously disputed the point.
Some, such as Sweden, complained of inspection frequency to the IAEA privately®
while others, like Belgium, found the measures necessary to enable the IAEA to meet
its timeliness criteria untenable and called for amendments to INFCIRC/153.* By the
1970s, critics feared that industry had neutralised safeguards. US Senator Stuart
Symington observed:

* David Fischer, 1997, p. 81.
* NPT/CONF.II/C.I1/34, p. 4.

” NPT/CONF/35/1, Review of Article II1, p. 3; statement by Mexico,
NPT/CONF/C.II/SR.3; statement by Switzerland, NPT/CONF/C.II/SR.2; statement by
Thailand, NPT/CONF/C.II/SR.3; statement by Austria, NPT/CONF/C.II/SR.3;
statement by New Zealand, NPT/CONF.II/C.II/5; statement by the Soviet Union,
NPT/CONF.II/C.II/SR.2, para. 5 and NPT/CONF.III/C.II/SR.2, para. 18;
NPT/CONF.III/64/1, Review of Article III, para. 9; statement by Australia,
NPT/CONF.III/C.II/SR.3, para. 14; statement by Bulgaria, NPT/CONF.III/C.II/SR.3,
para. 35; statement by the United States NPT/CONF.III/C.II/SR.2, para. 14; Report
of Main Committee 2, NPT/CONF.IV/MC.1I/1, para. 6; statement by Sweden,
NPT/CONF.IV/MC.II/SR.2, para. 16.

* Lawrence Scheinman, "Political Implications of Safeguards”, in Mason Willrich
(ed.), International Safeguards and Nuclear Industry, American Society of
International Law, London, 1973, p. 239.

» NPT/CONF.II/C.I1/8, para. 1; statement by Belgium, NPT/CONF.I1/C.II/8, para.
1; Howlett, op. cit., p. 217; GOV/OR.515, para. 71.
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[I]t is becoming increasingly clear that commercial interests now prevail over
consideration of nuclear weapons control [...] During our visit to the IAEA, we
found that this Agency does little more than monitor roughly the flow of nuclear
materials.®

As predicted in the Baruch era, safeguards became a bargaining chip until the
establishment of a nuclear suppliers regime. Lower safeguards commanded a better
market price. For example, in the pre-NPT era, Canada was unable to negotiate a
safeguarded uranium transfer with France without reducing the price relative to
available unsafeguarded material.* In the post-NPT period, Argentina judged a
Canadian bid to construct its Atucha II reactor superior on both economic and
technical grounds but preferred to negotiate with the FRG or Switzerland where it could
strike a less restrictive deal.” Industrial competition not only lowered safeguards but
increased sensitive technology transfers. Both the French and the Germans felt
outmatched by the US General Electric and Westinghouse companies. To compete
effectively, the Europeans offered to sell reactors plus sensitive fuel-cycle facilities.®

The struggle between economics and control could be seen in the case of the
FRG and its dealings with Brazil. Brazil was interested in developing its fuel cycle, and
turned to the United States to supply an enrichment plant. The United States refused
because Brazil was not a NPT member and had no comprehensive safeguards
agreement.* In addition, the United States could see no economic justification for
the plant and speculated that Brazil wished to develop nuclear weapons.* Brazil

““Statement by Senator Stuart Symington, 15 July 1975" in Nuclear Safeguards:
A Reader, op. cit., p. 353.

“ Goldschmidt, 1982, op. cit.,, p. 284.

2 GWU, Current Foreign Relations, Department of State Telegram, Issue No. 36,
12 September 1979, GWU Doc No. 1663, p. 10.

“ Newhouse, 1989, op. cit., pp. 271-272.

* US suspicions were well founded. In 1990, Brazil's Secretary of Science and
Technology confirmed that Brazil's nuclear weapons programme started up in 1975.
(Benjamin Sanders, PPNN Newsbrief, No. 11, Autumn 1990, p. 7.)

“ United States House of Representatives, Testimony of Herbert Scoville, Former
Assistant Director for Science and Technology at the ACDA, in Oversight Hearings on
Nuclear Energy - International Proliferation of Nuclear Technology, Hearings before the
Subcommittee on Energy and the Environment of the Committee on Interior and
Insular Affairs, 94th Congress, 1st Session, Washington, DC July 1975, Part III, p. 85
(herein referred to as Oversight Hearings on Nuclear Energy).
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turned to the FRG, which considered the deal a major breakthrough in the world
market.® The two concluded a trade agreement in 1975 for the transfer of from two
to eight power reactors, a fuel fabrication plant, a reprocessing plant and an
enrichment facility.?

A trilateral safeguards agreement, concluded in February 1976, attempted to
assuage US security concerns by inserting new safeguards provisions. The FRG placed
safeguards on the use of transferred technology, requirements for physical protection
measure reporting to the IAEA and obligated Brazil to accept BOG-approved Safeguard
Document extensions.® The deal also proposed that the reprocessing plant be
operated as a joint venture.®

There were limits to German flexibility on structuring transfers to provide
assurances. The FRG rejected US pleas to defer transfer pending the availability of
alternative technologies for reprocessing and breeder reactors. The FRG estimated
that these technologies would require 10-15 years to develop, and it could afford
neither the time nor the funds.® The arrangement also opposed the IAEA push for
comprehensive safeguards agreements. The IAEA and several other states were no
longer satisfied with the results of non-comprehensive safeguards arrangements,
fearing that limited safeguards application to select facilities was insufficient to prevent
the spread of nuclear weapons capability.>

By late 1984, parts of the German government began questioning the wisdom
of the deal. Brazil's attempt to acquire French compressors to build an enrichment
plant despite sharp cuts in its civil nuclear programme raised German concerns over

“ Helga Haftendorn, The Nuclear Triangle: Washington, Bonn and Brasilia National
Nuclear Policies and International Proliferation, Georgetown University, Occasional
Paper, June 1978, pp. 14-15.

¥ For a discussion on the deal see Haftendorn, op. cit., pp. 14-15, 22-23; M.
Zuberi, "Nuclear Safeguards and the Developing Countries: The Servitudes of Civilian
Nuclear Technology", International Studies, Vol. 20, No. 1-2, February 1981, pp. 184-
185.

“ Benjamin N. Schiff, International Nuclear Technology Transfer, Croom Helm,
London, 1984, p. 139; INFCIRC/237, Articles 3, 19 and 25; GOV/OR.484.

® Haftendorn, op. cit,, p. 17.
* Ibid.
* See a comments by Bangladesh, GOV/OR.484, paras. 50-59.
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the commercial justification for uranium enrichment.> The Germans concluded that
Brazil was employing German-supplied technology for a military programme and was
merging its civilian and military programmes while shielding the programme from
foreign inspection. Worse, leaked German government documents reported a secret
IAEA complaint to the German Foreign Minister on 23 January 1987 concerning lax
controls and insufficient reporting of German deliveries to Brazil.® Nevertheless, in
1990 the agreement was extended for five years after Bonn determined that fears of
diversion to military use did not justify cancellation.”

Ultimately , the IAEA could not compete with private industry, which was less
constrained and better equipped for international nuclear trade.> This ongoing
commercial drive to weaken safeguards eventually caught the attention of states as
they became aware of nuclear proliferation implications. At the fourth NPT Review
Conference, the representative of Indonesia observed:

The industrial countries were increasingly asking for a reduction of the
safeguards on their nuclear facilities. However, any relaxation of the existing
rules in that area would have serious implications for the effectiveness of the
system and would jeopardize the implementation of article III [on
safeguards].®

Nevertheless, states continue to insist that support for control should in no way
detract from the IAEA’s promotional activities.”

V. Adaptability to Environmental Change

In 1946, analysts believed that the control system had to adapt to
environmental changes to function effectively. As the IAEA developed, it identified

2 David Marsh, "Brazil N-Plant Worrys France", Financial Times, No. 29219, 13
January 1984, p. 4.

= Roth, Terence, “Brazil Violating Nuclear Accord, Files Indicate”, Wall Street
Journal, Vol. 214, No. 15, 24 July 1989, p. Al1.

% Benjamin Sanders, PPNN Newsbrief, No. 9, Spring 1990, p. 3.
s Joshi, op. cit., p. 96.

% NPT/CONF.IV/MC.1I/SR.2, para. 47.

¥ NPT/CONF.2000/28, Part I, Section 11, para. 32
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technical and political loopholes but could not gain the support of states to close them.
Enthusiasm for new measures was evident only if other measures could be eliminated.
Adapting to technological changes proved especially challenging as adjustments in
safeguard procedures were not easily implemented for either technical or political
reasons.

Political Willingness to Adapt to Change

In spite of pressures to tighten safeguards, a cadre of states successfully
resisted change, especially where INFCIRC/66 type agreements were involved.
Between 1976-1988, the Secretariat found that the older facility attachments or
subsidiary arrangements needed improvement as procedures were discovered to be
inadequate. While it was expected that old agreements would become obsolete, once
facility attachments and subsidiary arrangements were set, alterations sometimes
generated difficult negotiations. One acute case was in April 1981, when the Agency
informed Pakistan that the safeguards at its Kanupp reactor facility needed
improvement.® Unable to reach agreement, the Secretariat was forced to turn to the
BOG in September 1981 and declare the Agency unable to verify that nuclear fuel was
not being diverted.

The Secretariat's justifications for new measures was that changes would take
into account recent progress in the development of safeguards approaches for on-load
refueled reactors (OLRs) and the use of Pakistani-manufactured rather than imported,
safeguarded fuel bundles.® The disagreement was over the location and use of a
backup camera and additional TV recording systems to improve surveillance, use of
underwater seals, use of a fuel bundle counter system initially agreed to in 1972 and a
need to apply safeguards at an emergency air lock system in the reactor.® Although
these measures were all commonly used by the IAEA, the issue was not resolved until
June 1982.

Even when the Secretariat announced its technical inability to complete its
tasking, support for correction proved difficult to obtain. A few states expressed

* Statement by Pakistan, GOV/OR.598, para. 7.

» Ibid., para. 2; GOV/INF/420, paras. 5-6; GOV/INF/432, para. 3; Fischer and
Szasz, op. cit.,, pp. 16-17.

® GOV/INF/420, paras. 5-6; GOV/INF/432, para. 4; Technical Aspects of Nuclear
Proliferation: Safeguards, op. cit,, p. 80.
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concern and some called for a resolution supporting the Secretariat.® However,
several sympathised with Pakistan, fearing the Agency would take liberties in
safeguards implementation. Iraq, Malaysia, and Nigeria rejected placing excessive
pressure on Pakistan, including setting an early deadline for agreement, on grounds
that Pakistan was negotiating in good faith and should not be alienated.®

The situation underscored the difficulties of the Secretariat when a change in
procedures was necessary. The Secretariat assured the Board that it was “fully
aware” its negotiations were with a sovereign state and there was no question of
imposing measures on Pakistan unilaterally.® When accused of discrimination, the
Director General defended the proposed amendments, noting that the Agency
requested no measures not already applied in similar cases in other countries.®
Proceeding delicately, the Secretariat did not imply that material had been diverted,
although the weakness in safeguards allowed such an opportunity.® The lack of
agreement however, was not considered a material breach of Pakistan’s safeguards
agreement.®

Pakistan refused to acknowledge that the Agency could not meet its
safeguards objectives under current arrangements and held that the Agency had no
authority to alter subsidiary arrangements without the consent of the inspected
party.” Pakistan was not alone, as some of the developing States also endorsed a
state's sovereign right to reject safeguards alterations. Pakistan argued that, if the
Agency believed an agreement ought to be supplemented, legally it must consult the

* Statement by Australia, para. 24; statement by Canada, para. 31, statement by
Italy, para. 32; statement by Panama, para. 13; statement by Japan, GOV/OR.598,
para. 18; statement by the Soviet Union, para. 25; statement by the United Kingdom,
GOV/OR.598, para. 16.

@ Statement by Iraq, GOV/OR.594, para. 143; statement by Malaysia,
GOV/OR.594, para. 119; statements by Nigeria, GOV/OR.594, para. 142 and
GOV/OR.598, para. 21.

® Statement by the Director General, GOV/OR.594, paras. 146-147.

* Statement by Director General, GOV/OR.593, para. 13.

* Fischer and Szasz, op. cit., p. 17.

% David Fischer, 1997, op. cit., pp. 270-271.

¢ Statements by Pakistan, GOV/OR.580, para. 40 and GOV/OR.594, para. 115.
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Member State concerned.® Pakistan argued that the Board was not a suitable forum
for resolving technical and legal matters and the issue should never have been

raised.”® However, direct negotiation without Board involvement would have weakened
the Agency negotiating position further and the global community would have
remained uninformed regarding potential diversion risks.

As awareness grew regarding technical shortcomings in safeguards agreements
(especially in INFCIRC/66-type agreements), attempts were made by some suppliers
to correct the shortfalls in safeguards when they negotiated new transfer agreements.
Resistance erupted, often from non-NPT parties, who resented changes that appeared
to make INFCIRC/66 resemble NPT safeguards. Although the trend for strengthening
measures persisted, inconsistent progress resulted in varied agreements.”

Argentina led in criticising additional measures. For example, it complained
about excessive effort devoted to non-nuclear material inspection in a Franco-Spanish
agreement.” In an agreement between Spain and Germany, it attacked classifying
heavy-water production plants as nuclear facilities”” and rejected including an
automatic a posteriori amendment which would allow changes to the agreement if
alterations were made to the basic Agency safeguards document. It argued that this
latter measure infringed on sovereign rights to agree to such amendments.”

Even when two parties agreed to strengthened measures, their efforts were
criticised by states fearing new precedents. India complained about the technology
controls in the agreement between France and the Republic of Korea (ROK), noting
the "undesirability of introducing new concepts" without careful consideration.”® As
stronger measures appeared in bilateral agreements before the Board, states sought
to prevent their permanent inclusion in future safeguards agreements. In reviewing
Albania's NPT safeguards agreement, which contained no provision for withdrawal of
safeguarded material for use in non-proscribed military activities, Board members

® Statement by the Phillippines, GOV/OR.580, para. 52.
® Statement by Pakistan, GOV/OR.598, para. 5.

* See Rainer and Szasz, op. cit,, pp. 269-403.

" Statement by Argentina, GOV/OR.560, paras. 36-42.

7 Statement by Argentina, GOV/OR.588, paras. 115-117.
» Ibid., paras. 115-117.

* Statement by India, GOV/OR.482, paras. 8-9.
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explicitly stated that the absence was not a model or precedent for future
agreements.”” Similarly, Argentina strove to prevent an agreement for a Soviet
research reactor transfer to Cuba from establishing a precedent for containment and
surveillance measures, advocating that they be addressed in subsidiary
arrangements.”®

Adapting to Technical Changes

In 1946, experts feared that a control system that was not designed to adapt
to technical change would eventually become ineffective. In the 1970s that fear
became a reality. Problems arose as the Agency lacked the support and authority to
influence industrial practices or apply new measures. If a technical problem with
safeguards application existed, the IAEA's main recourse was to inform the Board, but
immediate and decisive action was taken only in crises.

In the post-NPT period, observers cited advances in nuclear technologies
which outpaced safeguards development as major weaknesses in the safeguards
system.” The demand for new approaches due to technical developments arose from
time to time across the entire fuel cycle. However, developing methods for an
effective approach or technique could require several years or even decades. Even if
solutions were developed, field testing and integrating a measurement device or
approach could take several years. Bundle counters, under development by 1978,
were ready for installation in 1981, yet achieving their full deployment posed a
challenge throughout the 1980s. Although the IAEA continually raised the standards
by which it critiqued itself in its annual review, its continuing dissatisfaction with certain
measures indicated that assurances were, in the Agency’s view, not sufficient to meet
its mandate.

* NPT/CONF.IV/12, para. 17.
* Statement by Argentina, GOV/OR.555, para. 10.

7 Problems in the Accounting for and Safeguarding of Special Nuclear Materials,
op. cit., p. 82; Prepared Statement of Harry R. Finley, Associate Director, International
Division, US General Accounting Office, in Nuclear Safeguards: A Reader, op. cit.,, p.
733; Prepared Statement of Hon. Nunzio J. Palladino, Chairman, US Nuclear
Regulatory Commission, Ibid., p. 901; Myron B. Kratzer, "Historical Overview of
International Safeguards", International Conference on Nuclear Power Experience,
Vienna, IAEA-CN-42, 13-17 September 1982, p. 16.
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Often problems linked to poor facility design hampered safeguards or
generated additional safeguards efforts. Industry built facilities for profit not for
safeguards. The IAEA had no power to veto poor facility designs. Designing
safeguards for complex plants took time, and they might not be ideally configured
when operations commenced. For example, the Agency experienced problems in
safeguarding CANDU reactors when they were introduced. While Canada provided the
Agency with support in developing improved safeguards, it did not wait to export the
reactors until safeguards were perfected. In addition, these reactors required more
intensive safeguards, entailing higher Agency costs.”

Under pressure to implement safeguards effectively, the IAEA sometimes
needed to rely on technical methods that were not yet perfected. Critics noted that
periodically technology was used despite Agency doubts.” The difficulties in adapting
to technical change reduced IAEA efficiency and effectiveness. Equipment failure and
dealing with operator schedules increased Agency workload by forcing additional
operations at Agency cost. Backup measures were not always successful, available or
economically affordable. Ultimately states relying on the system lost confidence. By
1982, the United States doubted Agency ability to monitor bulk handling facilities and
detect diversion.®

VI. Management of Nuclear Rivalry

The generation of 1946 advocated rivalry management as a key part of
control. The control authority under the Baruch Plan performed rivalry management
tasks in several ways which were relevant to the IAEA experience. First, with a control
authority in charge of all critical nuclear activities, states would have fewer reasons to
question the intentions of rivals with regards to developments in their peaceful nuclear
programmes. Second, the authority would be in a reasonable position to investigate a
concern and bring an issue to closure. Third, it would have some control over how
states structured and operated their nuclear programmes so as to avoid generating
suspicions.

™ David Fischer, 1997, op. cit., p. 150.

» “Prepared Statement of Emanuel R. Morgan”, in Nuclear Safeguards: A Reader,
op. cit., p. 751, Prepared Statement of Paul Leventhal, President, The Nuclear Club
Inc., Ibid., p. 896, Prepared Statement of Hon. Nunzio J. Palladino, Chairman, US
Nuclear Regulatory Commission, Ibid., p. 901.

® Technical Aspects of Nuclear Nonproliferation: Safeguards, op. cit., p. 96; IAEA
Programs of Safeguards, op. cit.,, p. 6.
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The case of Iran demonstrates the advantage of an authority-centric control
system over a national inspection one. Iran, legally committed to using nuclear
energy for peaceful purposes under safeguards, sees nuclear energy playing an
important role in its development. In recent history, it has come into conflict with the
United States. The United States claims that Iran is developing nuclear weapons,
although it has not made its evidence public. IAEA safeguard activities have not
revealed any diversion.® The Agency, without sufficient evidence which would allow it
to take additional action to determine the matter, can do little to provide additional
assurances to the United States, and the United States appears to distrust the
Agency'’s capability to confirm the evidence it claims.

Iran's continued pursuit of nuclear energy development is considered
threatening by the United States. The current control system cannot address US
concerns, and it is highly unlikely that even a significantly strengthened Agency
inspection system could do so. The United States does not trust the intentions of the
Iranian government and no system short of external control of Iran's nuclear
programme is likely to quell US suspicions.

Assurances by the IAEA regarding an accused state are limited in their ability
to relieve nuclear threat perceptions when rivalries exist.® As noted by Richard Butler,
the former Director of UNSCOM:

The propensity of states to accept the assurance of other states that a given
atomic programme is merely peaceful, is a direct function of their broader
relationship and strategic importance to each other.®

By shifting control from the nation-state to the supranational authority, the Baruch
Plan attempted to neutralise nuclear security issues which have a proclivity to escalate
among rivals. The need for a stronger system when tensions are high led the IAEA to

* As of the writing of this document, Iran has not signed up to the IAEA Additional
Protocol designed to strengthen safeguards. The Additional Protoco! will be discussed
in Chapter 6.

® This situation may be ameliorated as States adopt the Model Protocol designed
to strengthen safeguards effectiveness. The impact on confidence in the Agency
inspection apparatus cannot be determined at this early date.

= Butler,1968, op. cit,, p. 91.
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support the establishment of a nuclear-weapon-free zone (NWFZ) in the Middle East.®
However, the US-Iranian case underscores the point that nuclear tensions are global
as well as regional.

The case of Israel demonstrates the advantage of the Baruch Plan’s
recommendation that the control authority directly address all nuclear concerns.
Nuclear suppliers, free to export as national policy dictated, rejected Israeli concerns
about the Iraqi proliferation threat during the 1970s.* Although the United States was
concerned, it cautiously concluded that Israel’s fears were exaggerated, leaving
Israel’s security dilemma unresolved.® Israel dismissed the system as inadequate,
noting its inability to resolve its nuclear security concerns because the safeguards
system was not sufficiently comprehensive and means were lacking to resolve
suspicions of other states.” Although Israel was not a party to the NPT, it clearly
looked to the safeguards system as a factor contributing to their security. With
unresolved questions and escalating concerné, Israel rejected the IAEA model:

[...] it is nevertheless inconceivable that a country directly threatened would
entrust its fundamental security to an inspection procedure which is
contractually limited, is not unconditional and binding, and is substantially
dependent in both character and duration on the discretion of the country
posing that threat.®

After it dismissed the system, it attacked Osirag. Ironically, even as other states
including Irag’s neighbours later became concerned and despite increasing media
reports on Iraqi activities, the IAEA lacked the ability under its mandate to launch a

comprehensive inspection.®

* See Modalities for the Application of Safeguards in a Future Nuclear-Weapon-
Free Zone in the Middle East, Workshop Proceedings, International Atomic Energy
Agency, Vienna, 4-7 May 1993.

= A/36/610, op. cit.,, p. 34.

% Problems in the Accounting for and Safeguarding of Special Nuclear Materials,
op. cit, p. 77.

¥ Israel endorsed a US report that plutonium diversion was technically feasible.
(A/36/610, op. cit., p. 19.)

® A/36/610, op. cit., p. 2.

® On Canadian and US concerns see Thomas O'Toole, "Carter Concerned over
Iraqgi Reactor Asked France to Tighten Safequards”, Washington Post, Vol. 104, No.
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The third form of nuclear rivalry management is more preventative in nature.
State rivalry does not need to be present for a peaceful nuclear programme to
destabilise international relations. Some analysts have pointed out that France, India
and Pakistan developed nuclear weapons from their peaceful programmes.®

Providing assurances of peaceful intentions under a national inspection system
has been a challenge for the IAEA when states built large peaceful nuclear
programmes. In the mid-1960s, the IAEA Secretariat began warning that nuclear
materials produced in power reactors could add to the global stockpile available for
nuclear weapons development.” By the mid-1970s, UN First Committee members
began expressing concern over accelerating world plutonium production relative to
present and expected civilian uses of nuclear energy.*

By the 1990s, stockpile issues became a matter of increasing concern
particularly in the case of Japan. Japan, like Iran, is a party to the NPT. After 40
years of nuclear energy production, Japan has one of the world’s leading programmes
and has amassed large stockpiles of spent nuclear fuel. As of 31 December 1999,
they possessed 5,200 kgs. of unirradiated separated plutonium or plutonium held in
unirradiated MOX fuel and 73,000 kgs. of Pu in spent fuel.® These materials are held
in Japan and also in the United Kingdom and France. Considering Japanese
reprocessing capability and technology base, if Japan desires nuclear weapons, it can
exit the NPT and build a credible nuclear force in a short period.

Japan has not engaged in serious conflicts regionally or globally since 1945,
and although it is not without rivals, its recent international relations have been
peaceful. Initially, Japan's safeguarded nuclear energy programme was considered
benign. States began to take note as Japan accumulated very large plutonium stocks
and opted to pursue reprocessing on a major scale. Since the early 1990s, suspicions
have grown among Japan’s neighbours and even its key ally, the United States, that

205, 28 June 1981, p. A15. For comments of French experts see Problems in the
Accounting for and Safeguarding of Special Nuclear Materials, op. cit.,, p. 81; Nuclear
Nonproliferation and Safety, op. cit., pp. 23-24.

* Steve Weissman and Herbert Krosney, "The Islamic Bomb", Times Books, New
York, 1981, p. 32.

* GOV/1060, Annex, p. 66.
# NPT/CONF/10, para. 50.
*» INFCIRC/549/Add.1/3.
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Japanese intentions may not be purely peaceful.* Rumours have circulated that
Prime Minister Eisaku Sato asked an advisory group of key government official and
scholars to examine whether it was desirable for Japan to develop an independent
nuclear force.® The sheer size of Japan's operations complicates IAEA efforts to

apply safeguards and enhances among some perceptions of questionable intentions.*

Japan’s adoption of the plutonium cycle was questioned by the TAEA, which
recognised that its plans to store large quantities of plutonium for civilian use could
pose regional political and security problems. It quietly urged Tokyo to place its
stockpiles under international custody.” Despite international concerns and IAEA
warnings, Japan, with no indigenous source for its energy needs, continued with its
plans. In spite of efforts to assure its peaceful intentions, Japan’s neighbours remain
aware that government policies can change overnight.

Under the current system, differing national structures of nuclear energy
programmes pose problems in implementing control because there is no requirement
for a state to demonstrate that a chosen approach is consistent with the peaceful
utilisation of nuclear energy. The Second NPT Review Conference draft document
which was echoed by the Third NPT Review Conference Final Document noted:

[...] each country's choices and decisions in the field of peaceful uses of
nuclear energy should be respected without jeopardizing their respective fuel
cycle policies or international co-operation agreements and contracts for
peaceful uses of nuclear energy.*®

* Benjamin Sanders, PPNN Newsbrief, No. 17, Spring 1992, p. 11; Kumao Kaneko
"Confront Nuclear Suspicions", The Japan Times, Vol. 90, No. 34245, 21 June 1994,
p. 16; David E. Sanger, Japan Edges Close to Nuclear World", International Herald
Tribune, No. 33824, 26 November 1991, pp. 1, 7.

* Selig S. Harrison, Japan's Nuclear Future: The Plutonium Debate and East Asian
Security, Carnegie Endowment for Peace, Washington, DC, 1996, p. 8.

* On the difficulties in tracking material in the Tokai Plutonium Fuel Production
Facility see Shaun Burnie "The IAEA and the NPT Safeguards Regime: An Impossible
Task", in Japsers, op. cit., pp. 71-72.

” Benjamin Sanders, PPNN Newsbrief, No. 18, Summer 1992, p. 5; "Tokyo
Cautioned on Nuclear Storage", International Herald Tribune, No. 33,824, 26
November 1991, p. 8.

* "Unofficial Paper Distributed at Final Session of 1980 NPT Review Conference",
August 1985, para. 4, reprinted in Nuclear Proliferation Factbook, op. cit., p. 572;
"Review of Article IV and Preambular Paragraph, 6 & 7", NPT/CONF.III/64/I, para. 8.
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Difficulties arise when states structure nuclear energy programmes in a manner that
makes little economic sense. Although no concern was expressed publicly, India's
completion of a reprocessing plant in 1964, years before it needed plutonium for a
breeder reactor did not go unnoticed.® As nuclear energy programmes prospered,
states became more sensitive to the need for others to follow peaceful development
norms. In 1984, Libya's purchase of specialised uranium processing equipment for
which there was no apparent commercial need raised alarm in the US Government*®

The need to control programme structure was demonstrated by Iraq. The
country had been an NPT party since October 1969 and was engaged in an extensive
nuclear energy programme. Speculation on the nature of its nuclear programme
came to a head in the mid-1970s when Iraq attempted to purchase 500MW (th) and
1500MW (th) gas-graphite reactors from France which were well suited for plutonium
production.™™ France declined, since it discontinued production of those reactor types
in the late 1960s opting to manufacture other, more-efficient power production
reactors. France’s counteroffer of the more fuel efficient and less proliferant
Pressurised Water Reactors (PWR) or Boiling Water Reactors (BWR) 