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THE PRINCIPLE OF INDEMNITY IN MARINE INSURANCE CONTRACTS: 
A COMPARATIVE STUDY. 

By KyriaM-Pipitsa NOUSSIA 

Marine Insurance is considered one of the oldest of the many forms of commercial 
protection. It has flourished through the establishment of the institution of the so- called 

wherein "wMcffnfnfzMg" was being conducted and from wliere the 
evolution and dominance of the Lloyd's has stemmed as the world's most famous insurance 
market. Marine insurance contracts are special in that they have special characteristics and 
also because they are contracts of indemnity. 

This ±esis examines tlie within marine insurance contracts. The 
legal problems related to the principle, in theory and in practice, are discussed and 
evaluated through the citation and critical analysis of the relevant case law in the UK as 
well ill some of the most representative common law and continental law regimes, together 
with an analysis comprising thoughts and proposals on possible extensions, further research 
options, and a possible future law reform 

This thesis conprises of Six (6) chapters: Chapter One (1) discusses the history of marine 
insurance in the UK and the policy reasoning behind the enactment of the various UK 
statutes as well as the history, legal framework and the way marine insurance is regulated in 
the other jurisdictions to be examined. Cliapter Two (2) discusses the concept and 
importance of insurable interest in relation to indemnity marine insurance contracts and the 
coverage offered under such contracts both in the UK and in tlie other legal systems. 
Chapter Three (3) discusses types of losses in the UK and tlie rest of the law regimes 
examined. Chapter Four (4) discusses valuation and tlie measure of indemnity available 
according to tlie type of contract each time as weH as in the case of double insurance, both 
in tlie UK and in the rest of the legal systems examined. Chapter Five (5) examines tlie 
legal issues related to tlie rights of insurer on pa^onent, in all jurisdictions. Chapter Six (6) 
draws some general comparative conclusions and also explores the scope and nature of a 
reform in the area, in light also of the ongoing attempt for unification, undertaken since 
1998 by the ComffeMarifzmg /MfemafzonaZe (C.M.I.). 
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CoZoMiaZ /Mj'wmMcg Co o/A ĝw; ZgaZa/z(f v. A(fgZa/Vfg Manng /Tuwrancg Co (1886)12 
App. Cas 128 32,33 

Com^anZa CgvaZ (fg '̂ggwroj' v. Z,Zoy(f CoMî iMg/zfaZ/nj'wrancg Co [1992] 13 
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E^o fgfroZgwm Co v. âZZ jZwj'jgZZ <& Co & OfAgr ( 7%g "Zj'W BgrnZoa") [1998]3 

WLR730,HL 200 



V. 5'w/z Co [2002] A11.E.R. 
(Comm.) 292 33,34,35,76,224 

v./kfaj;fgrman (1841)8 M&W 165 189 

ForZ)gj' V. AjpfWZ (1811)13 East 323 117 

fra/idf V. Bow f̂o/z (1895) LTQB 153 83,84 

fraj'gr v. Coffon <ZM<f (TAe .^Ao^r///) [1997]1 Lloyd's Rep. 586 82 

Ggolgg v. 7Zo)'aZf%cAaMgg Ajjwmncg Co/poronon (1900)2 QB 214 33 

Cg»gra/ a/icf fonwar jmg Co & AnofAer v. A Ggfiemf Zn̂ wraMcg Co Z,f6( 
[1923]15Ll.L.Rep.l75 119 

Ggrnon v. TZo^yaZfzcAange Aj'̂ wrancg (1815)6 Taunt 383 96 

Ggorgg CoAgM (6 5'oMj'v. ^fan&zrcfManng/M.ywraMCf [1925]21 Ll.L.Rep. 30 KBD 85 

Gkncorg Zfifgrnafionaf A.G. v. A/pma /ngwrnnce CompaTi)) 
(Unreported) QB, 20 Nov. 2003 158,169,170 

GZmcorg /Mfg/7zaffOMaM.G. v. (7%g "̂ Bgwrĵ gracAf") (A ô 7) [2001]2 Lloyd's 
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A ôrfAgm .Bargg I,mg Co. v. Z(o}aZ //ifwrancg Co 1974 AMC 136 112 

TVorfA /Z/vgr /na'/zraMcg Co v. Mac&nzzg 74 So. 2d 599 (Ala. 1954) 211 

A'.y. & CwZ)aMaz/ 5'.5'. Co. v. jZoya/ZzcAanggAMn., 154 Fed Rep. 315 129 

f a c ^ c MwfW /MJ. Co. 1'. 106 S.CL1580, U.S. Ala.,1986 141 

Co. V. .̂ owfAgafg, 30US 604 (1831) 112 

fwro/zgG(DowM Pro(f^ Co/?. 278F2d 442 129 

XII 
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B.C.L.R. 374 190 

5'imcog & Ene Gmgra/ /M '̂wrancg Co. v GeMgraZ/M.vwm/7Cf Co. (1994) 
93B.C.L.R. (2d) 1.) 190 
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PREFACE 

GENERAL DISCUSSION ON THE UNDERTAKEN PIECE OF 
RESEARCH. 

(I) The Reasoning behind the Initiative for a Study on the Principle of 
Indemnity in Marine Insurance Contracts. 

The presently undertaken research, for a PhD thesis in law, comes 6om the area of the law 

of marine insurance and is titled 'TAe o/'/nckmnif)'' mMarme 

CoMfmcfA Compamfivg 

It is common knowledge that the purpose of insurance is to replace that which has been 

lost. Under a contract of insurance, the assured should be able to recoup only the loss 

sustained and notliing more. This is the main idea embodied in the principle of indemnity, 

which in its turn is a basic principle of insurance law also embodied in the nature of the 

formation of insurance contracts. This is also the reason why insurance contracts are also 

perceived as contracts of indemnity. 

Tlie indemnity principle and the way in which iademniRcation is perceived and awarded in 

practice, have been sut^ected to severe criticism over the years. In effect, we have come to 

realise and to accept the fact that indemnity cannot, for various reasons, be either absolute 

or perfect; thus, it is in this sense that we can say that the indemnity principle is rendered 

imperfect. 

Despite the existence of numerous debates emerging from the above realisation, stHl, no 

substantial study has been carried out to explore the issues involved. There is, of course, the 

ongoing attempt by the /nfemafKinak (C.M.I.) to unify and/or harmonise 

marine insurance law in various respects; however, it is widely accepted that this ambitious 

project will take some more time before it is finished. 

It is basically the luck of a conpleted study as such that has motivated me to undertake the 

present PhD level piece of research on the principle of indemnity within marine insurance 

contracts. Also, the behef that such a study could give an insight and provide a valuable 

analysis of the way in which other common law and continental law systems regulate 

marine insurance. However, the present research study for a PhD is not to be compared 
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with the project undertaken by the C.M.I; for, the latter covers a wide area of issues within 

marine insurance law, whilst the present study only focuses on the issues related to the 

principle of indemnity within marine insurance contracts. Not least, another factor that has 

motivated me to research in this area is the behef that the thesis will at the end attract the 

attention of various groups of professionals (ranging from academics to practitioners). 

The thesis atten^ts to review and cong)are the law in relation to indemnity within marine 

insurance contracts in the various chosen legal regimes, in as much detail as possible, and 

to identify any existing pitfalls. To this effect and in view of making the present work more 

conplete, wherever possible, we will also examine the market practice and the way various 

sets of clauses have evolved and correlate to the text of law. At the same time, some viable 

hypothetical proposal will be made towards a reform for the unification and harmonisation 

of the existing legal regimes, with the aim to reduce, if not ehminate. the inadequacy of tlie 

lew within this area. 

The intention has been to state the law as it stands at March 2°^, 2004. 

Parts of Chapter 2, 3, 4, 5 along with additional material have been the basis for writing two 

papers which have now been pubhshed in the 2003 Volume of the Law Journal namely 

"Annwafrg (fg Dmzf The full references of these pubhcations are 

as follows: 

* Noussia K.: T/ie of Znrcrggf wifAm "/ncfemnzfy Marine 

m offAf Common Imv CoMfznenm/ law 

CowMfnf j',Annuaire de Droit Maritime et Ocdanique, 2003, Tome XXI,75. 

# Noiissia K.: «jLa en T/orvfge. wn 

ErZazmgg farficwZier Zf Confraf Corpj'; CoM^ara/wn En/re 

/ej Cowvgrmrgf pa r (fe Tek Confraf^ », 

Annuaire de Droit Maritime et Ocdanique, 2003, Tome XXI, 107. 

(II) Methodological Issues. 

Tliroughout the present thesis, one of the main objectives has been to secure 

comprehensiveness and similarity w the pattern as per which sources and material in 

relation to the concept of indemmty m marine insurance contracts, have been selected. 
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Whilst the relevant provisions of the MIA 1906 and the English case law have been the 

major and starting point for the present study, reference has also been made to a 

representative sample of the case law of the common law and continental law regimes 

chosen to be discussed. 

Through the study and comparative analysis of legislation and judicial decisions in the legal 

systems examined, the author has strived to improve the understanding of the potentially 

"problematic" areas and - having drawn the relevant conclusions - to evaluate the proposal 

for future unification and/or harmonisation of marine insurance law, especially within, the 

context of the indemnity principle. 

An analysis of the historical background and the policy reasoning behind the enactment of 

the MIA 1906 has been atten^ted, as well as an evaluation of the legislative framework and 

the reasoning behind it in the rest of the common law and continental law regimes 

examined, alongside with an explanation of the meaning and function of certain legal 

concepts (in the various law systems) whenever needed. The aim for aH that has been to 

enliance the better understanding of the indemnity regime within marine insurance. To the 

effect of this latter aim, legal issues and their justification together with views of academics 

on certain issues have been theoretically evaluated wherever needed, hence also the 

hterature review attempted. Furthermore, reference has been made to case law regarding 

non-marine insurance wherever needed or wherever there is none available marine 

insurance case law to evaluate the discussion. In addition, commercial practice trends have 

been examined and con^ared to the theoretical aspects already discussed in an effort to 

better approach the topic in terms of the everyday practice. 

(HI) Aims and Objectives of the Present Research for a PhD Thesis in 
Law. 

Tlie aims and tlie objectives of the proposed thesis can be summed up as follows: 

The main and general aim has been to examine in extent the concept of indemnity in the 

law of marine insurance, under tlie Enghsh law regime as well as under a representative 

sanq)le of other common and continental law regimes. 

More particularly, this thesis has the objective to cover all major aspects related to the 

concept of indemnity in the law and practice of marine insurance, through the discussion of 

an relevant parts of the law and their iDustration and evaluation via the citation of the 

corresponding cases. The contract of indemnity and its nature, insurable interest, losses. 
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valuation and the measure of indemnity and subrogation are tlie pivotal issues and aspects 

of law arising form the present research, hi addition, this thesis also aims to compare the 

way in which other legal systems regulate marine insurance and especially indemnity 

within marine insurance contracts, cite the similarities and differences, draw the relevant 

conclusions and outline the options and/or paths available for future research and for a 

hypothetical law relbrm with the aim of the unification and/or harmonisation of the law of 

marine insurance. 

(IV) Justification of the Research Methodology Adopted. 

Generally speaking, the approach to satisfactorily covering all the arising issues in terms of 

tlie research conducted for the present thesis, is via the citation, discussion (corrprising of 

analysis, critique and evaluation) and comparison of the relevant legislation and case law in 

the various systems of law examined. In view of the fact that the topic is a rather conceptual 

one, the issues examined had to be limited to ensure the research remained focused. Since 

the main topic of discussion is the concept of indemnification, the main trend estabhshed 

through the research was to examine each issue from the perspective of the assured's side, 

basically due to the fact that it is the assured who benefits from the award of the indemnity. 

Thus, aAer careful consideration and given also the word limit '^barrier", tins research smdy 

focuses on the following: 1) The general historical features and the legislative framework 

regulating marine insurance 2) The general requirements set by law/practice for the 

effecting of marine insurance contracts and the cover provided 3) die issue of insurable 

interest, 4) tlie types of losses, 5) valuation and the measure of indemnity in various cases 

6) the rights of the insurer on payment and the issue of subrogation. 

Because the legal research conducted here is con^arative, the same pattern has been 

foHowed more or less in relation to the issues examined in the other law regimes. 

In addition, the methodological pattern followed i) incorporates into the results of the study 

of each issue as per the Enghsh law, the results (on the same issue )drawn &om the study 

and research in the other jurisdictions and ii) makes the relevant corcq^arison and critical 

analysis to the point, before embarking on discussing the whole issue as a concept in the 

final discussion chapter. 

The justification for choosing theybrwrna' discussed (Greece, Norway, France, U.S.A., 

Australia and Canada) is as follows: The main criterion was to choose a representative 

sarr^le of common and continental law systems, which for some reason were particular in 
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regulating marine insurance and also had something valuable to offer in the search of a 

pattern for the hamionisation and creation of a uniform law regulating marine insurance 

adequately. 

In relation to the continental law jurisdictions chosen, Greece has been chosen on the basis 

that it is the jurisdiction within which the author has conducted her 1^ degree studies and 

has already quahGed and practiced as an attorney at law, therefore she has a deep 

knowledge of it and also because it has been fairly easy to access case law and to comment 

on it; moreover, Greece has one of the biggest shipping fleets and in effect one of the 

biggest markets of marine insurance. It has therefore been considered beneRcial to discuss 

the position under this regime, in relation to indemnity within marine insurance contracts. 

Norway has been chosen due to the pecuharity of the way in which marine insurance is 

regulated in this legal system and also due to the distinctive role it plays in the field of 

international insurance markets. Also, it has been possible for the author to collect relevant 

case law. For the same reasons, France has been chosen as the third and last continental law 

jurisdiction examined. 

In relation to the common law jurisdictions chosen, the U.S.A. was an obvious choice, 

mainly because of the similarities between the Anglo-American systems and also due to the 

pecuhar situation that has evolved since the infamous Supreme Court decision in the 

Australia, is the jurisdiction wherein marine insurance has been regulated in 

almost identical terms as under the Enghsh law regime. Nevertheless, the recent reform 

atten^ts triggered since the appointment of the Australian Law Reform Commission 

(A.L.R.C.) to review the Austrahan MIA 1909, have made imperative the study of 

Australian law imperative and the issues involved in terms of die present thesis. Finally, 

Canada has been chosen in order to enhance variety and diversity in the comparative 

material available. 

(V) Structure of the Thesis. 

The study comprises of six (6) chapters: Chapter One (1) discusses the history of marine 

insurance in the UK and the pohcy reasoning behind the enactment of the various UK 

statutes as weH as the history, legal framework and the way marine insurance is regulated in 

the other jurisdictions to be examined. Chapter Two (2) discusses the concept and 

importance of insurable interest in relation to indemnity marine insurance contracts and the 

^ Boa/ Co i/. fzreman'jfwW/nfwroTice Co., [/iF j/0,756'.Cf. JdS, 
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coverage offered under such contracts both in the UK and in the other legal systems. 

Chapter Tliree (3) discusses t ) ^ s of losses in the UK and the rest of the law regimes 

examined. Chapter Four (4) discusses valuation and the measure of indemnity available 

according to the type of contract each time as weU as in the case of double insurance, both 

in the UK and in the rest of the legal systems examined. Chapter Five (5) examines the 

legal issues related to the rights of insurer on payment, in aH jurisdictions. Chapter Six (6) 

draws some general con^arative conclusions and also e^glores the scope and nature of a 

reform in the area, in light also of the ongoing attempt Ibr uniAcation, undertaken since 

1998 by the Comife Maritime IfifemafioWe (C.M.I.). 
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1.1. The History of Marine Insurance and the Policy Reasoning behind 
the Enactment of the Various Statutes under the English Law Regime. 
1.1.1. Early Historical Bacl^ound. 

Marine Insurance, the oldest of the many forms of protection against losses, has a long 

history of great interest. Marine insnrance, in some form or other, dates back to antiquity 

and is coeval with maritime commerce itself. The ancient Phoenicians, the Greeks, the 

Romans, if unacquainted with anything like the art of 'MMcferwrifing' nowadays being 

practised at Lloyd's, were in the habit of guarding themselves against some of the risks of 

maritime enterprise by various systems of insurance, whether in the shapes of loans or 

mutual guarantee. ̂  

It is believed that, tlie loan form known under the name of 'Boffomry' is one of the oldest. It 

may be defined as the mortgage of a ship, i.e. her bottom or hull, in such a manner that if 

the ship be lost, the lender likewise loses the money advanced on her; but, if she arrives 

safely at the port of destination, he, not only gets back the loan but in addition, receives a 

certain premium previously agreed upon. It is probable that the system of insurance arising 

out of Bottomry came to be the oldest and most wide-spread form of marine insurance. This 

is principally Ibr two reasons, the first being the extreme simphcity of the transaction and 

the second being the desire to escape the penalties of the universally prevailing laws against 

usur)', by which was understood the lending of money on interest. The form of marine 

insurance, known as Bottomry, differs ki its essence from the contercporary one in that 

while Bottomry loans are condensations advanced before the actual loss of a ship, modem 

policies of insurance are promises to pay compensation after the loss has occurred. If - as is 

highly possible- Bottomry (dating back to the Greeks and Romans) formed the 

commencement of marine insurance at the revival of commerce, in the Middle Age, it was 

not long before it grew out and developed into the modem system of insurance. 

' A l t b o u ^ it was probably the Greeks and the Phoenicians who were among the very Srst to have insured against 
maritime loss, however, the Arst e]dsting record of marine insnrance appears to have originated f m m a Roman edict o f A D 
533, in the reign of E n ^ e r o r Justinian. 



Indeed, insurance as a term occurs for the first time in an old historical work caDed 

which refers distinctly to the existence of marine insurance as 

early as the beginning of the 14"̂  century at Bruges, where it is beheved the first 

o/'/mwmMcg' exiiated. 

1.1.2. The Lombards. 

Over the centuries, various forms of marine insurance have flourished and faded in various 

parts of Europe. The Hanseatic merchants of northern Europe had an insurance centre based 

at Bruges, best known as the first 'CAomAer In 1432, the city of Barcelona 

also laid down the first recorded statute for insuring ships. Meanwhile, the first form of 

marine insurance in Britain had been started by a group of Hanseatic merchants and was 

later carried on by some German colonists who were the first known London underwriters 

to have exercised marine insurance almost exclusively with no apparent sign of competition 

for many years. It was only until the late years of their existence that they were faced with 

competition from another group of foreign inmaigrants, 'fAe ^ who took their 

name from the name of the street where their busiuesses and trading firms were established, 

i.e. Lombard Street. The Lombards are the first ones to have engaged seriously in marine 

insurance. From them originates the word Le. a promise, which - as per certain 

scholars - is the root of tlie term The Lombards begun marine insurance by 

advancing sums on Bottomry loans. The activity of the Italians of Lombard Street came to 

an end when England's foreign trade came to the hands of Englishmen sometime around 

the century. Although gone, the Lombards have left something very important in the 

foundation of a most ingiortant branch of finance and commerce in that they brought 

marine insurance practice into general use. making it acceptable to the trading community 

at large by the introduction of proper rules and regulations.'* 

1.1.3. Early English Marine Insurance. 

The commencement of the 17^ century formed the starting point of a new period in the 

history of marine insurance in Great Britain. During the first period, dating back to the 

beginnings of foreign commerce and ending within the 16'̂ ' century, marine insurance was 

carried on chiefly, if not entirely, by foreigners; while during the second and subsequent 

^ See pp. 16-17 Brown. A.: LWz'miW.' TTze A o r y q/'LZavfi; q/'/Lomfon. L L P , 1987. 

^ See pp. 16-17 Brown, op c i l 

Seepp.17-32. Chapler I I : " l o m k a r 6 f ^ n - e e r ' , M a r t m F op cil 



period it fell into the lap of native enterprise. A distinct line and division between the two 

periods was formed by the Elizabethan Act of 1601.̂  Being the Rrst statute prepared by the 

English Government and passed by the Parliament, it was titled 'An Arf Concgmmg 

and it is highly memorable as the first in the 

statute-book regarding marine insurance. 

The Act of 1601 also established the Court of Insurance. The Court was unfavourably 

looked upon both by the mercantile community and the courts of common law and as a 

result very few actions appear to have been brought before it.^ 

1.1.4. The Founder of Lloyd's and the Rise of Lloyd's Coffee House. 

UntU 1666, the business of underwriting is not known to have been carried in any other 

specific fixed localities other than at the private offices of bankers, money-lenders and 

others who also pursued their own avocations besides. After this period, numerous coffee 

houses were gradually estabhshed in the City of London for the purpose of underwriting.^ 

Their establishment had a political importance, at the same time exercising a marked 

influence on the business of marine insurance.^ Within a few years they sprung aD over 

London, and merchants visited them chiefly, if not entirely, for business purposes. 

The first London coffee house was opened in 1652, by a Mr. Bowman, in St. Michael's 

ADey, Comhill, London. The originally located in Tower Street, 

moved to Lombard Street around 1691 or 1692. This, together with the issuing by its owner 

of the weekly newspaper furnishing commercial and shipping news -

made it the place of resort for persons connected with the shipping business. In the 1750s 

and 1760s, however, Lloyds feU into disrepute. In 1771, a Committee was elected to 

represent the underwriters and payment of a subscription, the first significant movement of 

underwriters themselves towards assuncption of responsibility for ±e organisation of the 

market. Lloyd's had metamorphosed from a coffee house to an altogether different 

^ The reason why mar ine insurance, so long in existence, did not occupy the attention of English legislators any earlier is 
believed to be its fareiga origiii and growth. 

^ See pp.33-51. Chapter HI ' 'Earfy f n g f u A M o n w Mardn. P., op.cit. 

^ Among the names of k n o w n masters of such coffee-houses, gathered f rom newspaper advertisements, are 'Hains' 
'Garraway' and 'Thomas Good' 

^ They proved very convenient meeting places for men engaged i n a common object not requiring much time and were as 
U made entirely for underwriters. 

^Seepp 52-64 Chapter TV: R , op.cit. 
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organisation of underwriters. Yet, it was not until the first Lloyd's Act in 1871 that it 

became a structured organisation regulated by a constitution. 

1.1.5. The First Marine Insurance Companies. 

During the time of the South Sea Bubble and the mania following it, more than two 

thousand con^any schemes were set afloat mostly in the shape of joint-stock undertakings. 

Among the schemes brought forward, during the prevalence of the mania, nearly a hundred 

of them related to insurance and, furthermore, very few among them were devoted partly or 

entirely to marine insurance. It is apparent that, throughout the 1 c e n t u r ) ' and beyond, tlie 

bursting of the South Sea Bubble retarded the development of incorporated con^anies. Of 

the most notable con^anies and their projects, that found their way into tlie public, only 

two survived, namely the Cofpomn'on' and the 'jgoyaZ EzcAa/ige 

AjfwmMce Thus, in 1720 an Act was passed ('TTie Acf'), giving 

them the right and monopoly of insuring ships and merchandise. The naonopoly granted to 

them proved to be one of the foundation stones of the greatness and growth of Lloyd's.^^ 

Thus, at face value, the impact of the Bubble Act was threefold: Grstly, individual 

underwriting via brokers remained unfettered; secondly, competition was introduced in the 

form of the AjJwraMcg' and the companies; and 

thirdly, the marine insurance market was closed absolutely except to individual 

underwriters and the two corporations. The explanation lor Lloyd's dominant position in 

the marine insurance market lies in the combination of corruption, chance and commercial 

expediency. 

1.1.6. The Evolution of Lloyd's and of other Forms of Marine Insurance 
Companies. 

The (/g yhcfo monopoly on marine insurance, enjoyed by individual underwriters centred on 

Lloyd's, was not to the liking of all shipowners for various reasons. Fh st, sMpowners based 

in provincial ports, found the London underwriters remote and unsympatlietic. Secondly, 

premium rates at Lloyd's were unrestrained by any effective competition. Thirdly, the 

solvency of any given individual underwriter could not be assumed. Thus, shipowners 

united and constituted unincorporated associations so as to provide mutual hull insurance. 

The Brst idea of starting these two campanies, however, arose long before the South Sea Bubble. These two ca[[{)anies 
were largely supported by the Government. 

Seepp 86-103 Chapter V I ' Mart in. F . . op.cit 



These associations^^ came together to share with each otlier their hull risks on a mutual 

has i s ,wh ich is stUl the basic concept of Protection & Indemnity Clubs, (P&I Clubs), 

despite the fact that they are now incorporated so that in law it is the Club and not the 

individual members who provide the insurance. Tliough the Hull clubs declined, the fact 

that their mechanism was established gave birth to a new generation of mutual insurance 

associations, which developed into the modem "P&I" Clubs, covering a variety of third 

party Habihties to which slnpowners were subject and which the London market and the 

insurance congianies did not cover. Along with the decline of huH Clubs came the need to 

create similar associations, which resulted in the formation, in 1855, of the first protection 

association namely the MwfwaZ f ' (predecessor of the 

CZwZ)'). In 1874, the risk of liability for loss of or damage to cargo carried 

on board the insured ship was first added to the cover provided by a protection Club. Since 

then, many Clubs added an indemnity class to provide the necessary cover. Nowadays, 

generally speaking, the categories existing are the market insurance^® and the mutual 

insurance. To summarise the function of both categories existing in the market field 

nowadays, it can be said that mutual insurance companies provide cover against P&I , war 

and defence risks while the London market offers marine property insurance together with 

some coUision hability cover. Regarding war risks, the associations offer both property and 

liability insurance. However, there is also a difference in the ethos that market insurance 

and mutual insurance share. The former consists a purely financial bargain where cover is 

purchased for a fixed premium from a profit-making entity and the latter are non-profit 

making organisations permitting pooling of losses, over a given period at the cost: of a 

contribution thereto, the payable amount depending on the magnitude of the losses which 

actuaDy occur. 

Uniacorporated associations, or co-operatives of shipowners. 

Each being, at the same time, an insured and an insurer of others. 

In the face of competition f rom Lloyd's and the new corporate insurers that entered the market after 1824. 

Members of the m o d e m "P&F' Clubs are shipowners and other sea operators, s u c h as charterers. Control of the 
association is vested in a committee or board of directors elected by the members f r o m among themselves, whereas 
management is delegated to the club managers, i.e. either club employees or i ndependen t managemen t companies . ! See p. 
8-9 BennetL H^op.cit.) 

Incorporating the Lloyd's and the London market. 

" Incorporating the provincial moitual insurance associations - modem protection and indemnity associations or the so 
called 'P & I Clubs'. 

See pp. 8-9 Bennett. H.,op.cit. 



1.1.7. The Growth and Evolution of the System and the Law of Marine 
Insurance. 

Over a hundred years passed after the enactment of the 1601 Act, before any other statute 

related to marine insurance was adopted. 

Tlie Marine Insurance Act of 1745 prohibited the making of policies of marine insurance in 

the subject matter of which the assured had no interest. This was the first atten^t, towards a 

statutory intervention in Marine Insurance Law, which sought to put an end to the practice 

of wagering disguised by marine policies whereby persons without interest in a vessel or its 

cargo would insure using a marine policy form The 1745 Act required those procuring 

marine policies to be interested in the subject-matter, and similarly prohibited the practice 

of insuring on the basis of "policy proof of interest" - which had becorm the standard 

method of gambling by means of insurance and which rendered enforceable insurances 

without interest at common law This Statute was finaHy repealed by the Marine 

Insurance Act 1906, the provisions of the earlier Act with regard to 'no interest' policies 

being re-enacted in Section 4 of the 1906 Act. 

In 1788, a further Act was passed, which prescribed that aH policies made out in blank, 

were void. It also required the names of aH parties interested in a marine policy, to be 

inserted into the policy. This Act was largely ineffective, as its provisions were satisfied so 

long as the assured's agent was named in the policy, and it was repealed by the Marine 

Insurance Act 1906 in so far as it applied to marine insurance but still operates with regards 

to non-marine policies on goods.^° A later statute, that of 1795, required ah policies of 

marine insurance to be in writing and to be starred. The subsequent Act of 1803, imposed 

penalties on individuals directing or prosecuting frauds on insurers and was enacted 

because of the case of Finally, the Policies of Marine Insurance Act 1868 

facilitated the assignment of insurance contracts and was reproduced in sections 50-51 of 

the Marine Insurance Act 1906.̂ ^ In 1894 Marmg .B/ZZ' was 

introduced in the House of Lords, by Lord HerscheU, and it is its content - slightly altered -

See p.xxxvii . Merk in , R.: Mar ine frKwronce Iggzjkuzon, L L P 2000. 

^ See p.xxTTvii, M e i t i n , R.: M o n n g jLagM/on'on. L L P 2000. 

The captam of the vessel Affvenfwn; caused her to be cast away off B n ^ l o n . V e r y heavy msiirances-ioain]y of a 
fictitious character-had been effected on the vessel and her cargo. 

^ S e e p . x x x v i ] Merkir i .R.:Man'nefwwrancgjLegWaf:c»n L L P 2000. 



wliich provided the basis for the 1906 Act, namely 'An Acf fo f/ig Low ReZafing fo 

Marine 

The early marine insurance legislation, in so far as it was concerned with substantive issues, 

affected only insurable interest and it was left to the market and the courts to develop the 

principles of marine insurance law. Those principles were ultimately codified in the marine 

Insurance Act 1906. This Act was drafted by Sir Mackenzie Chalmers, and was the last of 

his fanx)us pieces of codifying legislation. The MIA 1906 did not seek to change the law 

but, rather, was a codification of some 200 years of judicial decisions. There was, and 

remains, no equivalent non-marine codification although at various points the MIA 1906 

reflects both marine and non-marine law. The MIA 1906, stUl in force, has to be viewed 

with sonK degree of caution. Much of the MIA 1906 is concerned with laying out 

presun^tions wliich operate only in the absence of any contrary agreement between the 

parties; whereas in practice, marine insurance contracts - written in England - are governed 

by tlie various sets of Standard Marine Clauses, published by the International 

Underwriting Association of London, which frequently oust many of the Acts' 

presumptions. The MIA 1906 must also be viewed as a snapshot of the law relating to 

marine insurance practice, as it existed in 1906. Since that date there have been many 

significant changes in practice, and certain of the Act's concepts relate to superseded forms 

of dealing. There are also a number of important post-Act decisions, refining the meaning 

of the Act's wording. Lastly, the MIA 1906 is not fuUy exhaustive, though most of the 

important principles of marine insurance law have been enslirhied in it. Because of MIA 

1906 section 4,^ a later Statute was enacted, Le. the 

Acf J9W. The statutes are cited as 'TTzg Manng /nj-Mmnce Acfa' 7906, 7P0P'. The 

later imposed certain criminal responsibilities on tlie parties to contracts of marine 

insurance effected by way of gaming or wagering on loss by maritime perils. '̂* 

The 1906 Act approved the use of tlie document known as 5'.G. Form o/'foZfQ'. 

The 5'G was formally adopted by Lloyd's in 1779. It is included in 

the Schedule to the Marine Insurance Act 1906, and much of the codification contained in 

the Act concerns cases decided on its wording. The Institute of London Underwriters, 

formed in 1884, took on the responsibility of drafting clauses to deal with aspects of the SG 

Policy thought to be unsatisfactory and these were appended to pohcies. Standard form 

^ Which lacked repressing gambling on loss - by Tuaritime perils - and irrposed no penalties cm those who were parties to 
such contracts 

^ See pp. 30-35 Dover. V : A Afanzie Zmwronce. 1957 



clauses for all aspects of marine insurance were adopted, as annexes to the SG Policy, and 

new ones drafted in 1982 and 1983 broke the link with the SG Policy which was scrapped 

and replaced with a simplified form of wording to be used as a cover sheet fbr the relative 

Institute Clauses. The Institute Clauses have been revised many times, lastly in November 

2003.^ 

1.1.8. The Reasons that Generated the Enactment of the Marine 
Insurance Act 1906 and the Policy behind It. 

The sources and policy reasons behind the enactment of the Marine Insurance Act 1906 can 

only be traced if one carefully examines the Parhamentary Debates that lead to the passing 

of the Bill. During its second reading it was stressed, by the Earl of Halsbury, that the Bill 

was of an extreme in^ortance very seriously affecting an enormous business. Similarly, the 

Attorney General pointed out that the codifying BUI would constitute a great convenience 

to the mercantile community which would want to have this branch of law put into a 

comprehensive and inteHigible form, given that the law, as it stood at that time, was 

primarily found in cases in the law reports and, as a result of that, it was not always easily 

accessible or understood by the ordinary layman. The BUI, proposed to state the whole of 

the existing law so that the mercantile community would know exactly which habiUties it 

had. It was a Bill demanded by all involved in the mercantile community and its' passing 

was the most valuable measure to be appreciated by this community. 

It is apparent that the passing of the Bill and the enactment of the MIA 1906 was an urgent 

need, imposed by the needs and problems of the day, and especially those of the mercantile 

community which desperately sought to codify - in the form of a legislation - marine 

insurance which was so closely related to their commercial businesses yet so ineffectively 

legally framed. Commercial needs, usage and customs also imposed the need for the 

creation of a niece of legislation regulating marine insurance. The mercantile community 

needed to be reassured that the undertaken risks to be insured were such that they could be 

legally protected. Also, the flourish of gaming and wagering contracts during this era 

A number of different forms of insurance are required to provide full cover for a mar ine adventure and these are nearly 
all available unde r Institute Clause wording. There are three ma in heads of cover: cargo, hulls and f re id i t . As far as cargo 
IS concerned, there are basic standard cargo wordings for mar ine risks (i.e. the Inst i tu te Cargo (A) Clauses covering all 
risks while the (B) and (C) clauses cover specified risks) and for cargo in containers . In addition, there are different 
standard wordings for particular types of cargo. Hi iU and machinery insurance, is available cm a lime and voyage basis, 
either on a fu l l risks or restricted risks basis, i n respect of aH losses or total loss o n l y and including port risks i f so 
required. E r e i ^ t is insurable on a time or voyage basis, generally on more or less the same terms as hu l l insurance. These 
three categories of marine insurance exclude war and strikes risks, although such risks are separately insurable under 
wordings identical to marine cover but which exclude marine risks and replace t h e m wi th war and strikes risks. {See 
p.xxxvii i M e i k i n . R. M o n w ynjurowp LegWo/ion L L P 2 0 0 0 ) 



increasmgly evoked the need for legal protection, and the way to achieve that was through 

the passing of an Act that would render contracts with illegal content void. In a similar way, 

other problematic points of the marine insurance practice.^ 

1.2. The History and Legislative Framework of Marine Insurance in 
Greece. 

The French Commercial Code of 1807 formed the basis of the Greek Commercial Code of 

1835.̂ ^ Due to the leading role that maritime affairs played in the Greek economy, even 

from tlie very early times, various laws relating to its regulation liave been passed through 

the years and, as a result, there has been a separation from the Commercial Code of the part 

relating to the regulation of maritime law.^ In this way, the thought of creation and 

establishment, through law enactment, of maritime law in the form of a separate category of 

law, begun. Thus, two orders for the creation of the relevant laws were formed, i.e. a) Law 

3816/1958 'Tor tlie Procurement of the Code of Private Maritime Law" and b) Law Decree 

187/1973 "Relating to the Code of Public Maritime Law". The two statutes regulating 

Greek maritime law are: The Code of Private Maritime Law (Law 3816/1958) [KINA], and 

The Code of Public Maritime Law (Law 187/1973) [KANA]. The legislature resourced to 

the creation of the two codes, hoping to regulate efficiently all aspects of maritime law. 

The main sources that lead to the formation and flourishing of maritime law in Greece can 

said to have been the following: Primarily, maritime custom is said to be an in:q)ortant 

source of maritime law, especially private maritime law. Towards this direction leads also 

art. 1 of the Greek Civil Code which states: 

"....^owrcej q/'lgw." fAg kgaZ rwZgj org coMZomef/ in Zmi'j oncf 

In Greek law, however, it is accepted that the custom does not render the law void. The 

former cannot, nevertheless, be a source of law for Public Maritime law as the latter is 

governed by the "principle of legahty" which does not include customs. 

^ Siidi as the lack of good faith and the way to deal with it. valuation and the measure of indemnity, as wel l as 
subrogation issues, urged the enactment of the Marine Insurance Act 1906. 

^ To this we are being lead by the fact that articles 116-154 of the latter are an ident ical translation of the relevant ones in 
the French Commercial Code. These articles were altered, transformed and enriched b y L a w m Z / 2 4 - 0 4 - 1 9 1 0 , which in 
its turn was also based on French Law as weU as on die Italian Commercial Code o f 1882. the Belgian Commercial Code 
of 1908 and the German Commercial Code of 1897 and also on various international conventions. 

^ This was enacted by various reasons, such as the nature of the work conducted o n a vessel, the speciGc conditions under 
which maritime affairs are pursued, the speciBc nature and character of the vessel as a means of marit ime transportalion 
and also - in terms of the latter - its navigation into national and inlemational waters. 
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To summarise, the laws containmg maritime features together with the relevant 

international conventions- ratiAed in accordance with the Greek Constitution - form the 

primary sources of maritime law, whereas maritime custom and the general rules of 

transactions form the secondary sources of maritime law. 

Within the context of the Greek Law, until 1997, rules on insurance contracts were 

incorporated in the Commercial Code. The relevant section in the Commercial Code is 

today superseded by law 2496/1997.^° In addition, marine insurance is specifically 

regulated by the provisions of Chapter XIV of the Code of Piivate Maritime Law 

(hereinafter CPML),^^ (Articles 257 to 288).^" According to CPML section 257, sections 

189 to 225 of the Commercial Code also govern marine insurance; however, as Law 

2496/1997 has superseded the Commercial Code, these sections have in their turn been 

replaced by articles 1-33 of the Law 2496/1997 while the provisions of the general 

insurance and commercial law may apply in a supplementary way. To the extent that they 

are consistent with the provisions relating to marine insurance, they are con^atible with the 

nature of marine insurance and they are not modified by any other special provisions.̂ "" 

This is due to the jpgciaZij principle applied in the Greek legal system, according to 

which where various laws regulate the same issue the more specialised law prevails over 

the more general one.̂ '̂  

1.3. The History and Legislative Framework of Marine Insurance in 
Norway. 

In Norway, the codification of maritime law dates back to the 1270's and the reign of the 

Norwegian King Magnus Hakonson. Christian V's Danish and Norwegian Law of 1687 

^ Marine Insurance owes its appearance to the maritiroe perils encountered in the process of conduct of maritime aSairs. 
Marine insurance l aw contains a combination of principles of maritime and insurance law. As a concept it is said to have 
appeared at the end of the Middle Age, when the concept of perils was initially established. It is the most ancient form of 
insurance and is considered as part of maritime law. See Tsatsos D., Dountas M., Zepos K.: Insurance Law Lectures, 
Sakkoulas Publications, Athens 1954. 

See Article: Wilbetmsen T-L. : 7?:e M a n n e /n f wonce fern m Ci'vzZ Lzw Cownfn'ej - ProWemj. [Marlus 
No 242.1, 1998, Utgitt Av Sjorettsfondet. December 1998, Oslo.] 

Namely, in Greek. KcbSiS ISuiiTucoi) NouTiicou Aucaiou (K INA) (See relevant G r e e k L a w 3816/58). 

See Article: Wilheimsen T-L: A f M a n n g /Mjwronce.- Duf)' DifcZofwe, Owf}' Gooc/ FairA, vUferofion 
oTKf Worrann'ej, [Marlus N o 281, S ing ly YearBook 2 0 0 L 2001,45 , Utgitt Av Sjorettsfondet, Oslo. June 2001.] 

" See Spaidiotis K. : Mar ine Jn^woncelmv Greece. Marit ime Advocate, Issue 7. Apr i l 1999. 

^ See Rokas I : /n/rotA/cficm fo f/ie lo i i ' q/"fnva/p 7n^i/rance. 4*'' ed., Oikonomikon Ihiblicalions, Athens 1995. 
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which included a chapter relating to insurance, was in fbrce, in Norway, until the passage of 

the Merchant Marine Act 1893. 

In relation to the regulation of marine insurance law in Norway, there is the general 

Insurance Contracts Act (I.C.A.)^^, with which it is mandatory that all insurance contracts 

con^ly.^^ There is, however, an exception, concerning insurance of commercial activity 

performed by ships which have to be registered according to the Maritime Code of 1994, or 

commercial activity dealing with international trade. Thus, for marine insurance, there is 

complete contractual fi'eedom, limited only by general contractual principles against illegal 

and unfair contracts. In the Scandinavian countries, the conditions for marine insurance 

have traditionally been incorporated into an extensive private codification. In Norway, this 

codiRcation is published as a Marine Insurance Plan.̂ ^ The Plan, which is a sort of private 

legislation , aims to regulate aH practical questions concerning marine insurance, even those 

questions which are also dealt with in the public legislation. It is meant to be used instead 

of the governing ICA; we could therefore say that the aim for the private legislation is to 

regulate, also, issues where the governing Insurance Contracts Acts is not mandatory and to 

provide other solutions. In addition, mandatory provisions in the governing ICA are 

incorporated in the Plan. Tlie provisions, however, are not hAed out of the mandatory 

regime of the ICA.̂ ^ The Plan contains general provisions for all kinds of marine insurance, 

and special provisions for special interests.In fact the Norwegian Marine Insurance Plans 

have taken over the ordinary legislative tasks, in the area of marine insurance, at the same 

time having clear similarities with ordinary legislation. They are also acconc^anied by 

extensive commentaries which thoroughly explain the individual provisions. The 

Commentaries constitute an integral part of the Plans and are as significant as ordinary 

preparatory works of Acts of Parliament. It can be said that, formally, the Plan constitutes 

See Derrington S,: The Law Relating to non-Disclosure, Misrepresentation and Breach of Warranty in Contracts of 
M a n n e /MfwroTice.' A Co je /o r PhD Thesis, T.C. Beime School of Law, Universi ty of Queensland, Australia, 
1998. 

^ dated 16 June 1989. 

^ See Norwegian I C A sections 1-3. 

^ The so-called Norwecian Marine Insurance Plan. 

39 Even if the Plan as such is directory, the parties are obliged to follow the regulation taken f rom mandatory provisions. 

^ See Wilhelmsen T -L : 77^ M a n n e /ruwroncg m C i W Zznt Cownmef- Aofw j onc/froAZe/Tu. Marlus N o 242, 
1998. 15. 

BuU H J . : TTze Norwegian ManMe /nfMronce H a n o/"7PP6. Marine Insurance at the Turn of the MHlenniun i V o l I 
Intersentia. Antwerp. 1999. 



a standard contract which must be incorporated in the individual agreement by way of 

reference made in the policy. In many ways, however, the Plan bears much resemblance to 

a piece of legislation, except that its drafting has been carried out by private groups and the 

Plan as such has not been passed by Parliament. 

The first Norwegian Marine Insurance Plan dates from and was introduced in 1876. 

It was amended in 1894, 1907 and again in 1930. In 1964, there was a new and extensive 

amendment, caused mainly by the ship-owners' need for a more extensive cover for error ia 

construction and materials. The 1964 Marine Insurance Plan was amended again in 

1996,''̂  its fbrm being similar to that of the 1964 one. In terms of content the 1996 Plan is 

somehow new, if compared to the 1964 Plan. The modus of performing the revision has 

been based on the pattern of looking at each individual provision of the 1964 Plan and 

critically evaluating it against the criteria which made its revision necessary.'*^ This 

amendment was caused by changes in the legislative &amework and the evolution and 

conten^rary needs of the shipping industry, as well as by the various problems 

encountered in the marine insurance market. The Plan was drafted by a Committee 

consisting of members of aH different groups or organisations effecting marine insurance 

contracts. Before the introduction of the 1996 Plan, Plans had been supplemented by a set 

of agreed conditions concerning problems where the provisions in the Plan were outdated 

or insufficient. The 1996 Plan seeks to incorporate such amendments directly into the Plan 

instead of using separate conditions, and to do so the Drafting Committee has also 

established a Permanent Revision Committee, to make yearly amendments of the plan to 

the extend needed each time. 

See Demngton S.: The Law Relating to non-Disclosure, Misrepresentation and Breach of Warranty in Contracts of 
Marine Insurance: A Case for Reform, PhD Thesis, T.C. Beime School of Law, Univers i ty of Queensland, Australia, 
1998. 

The 1964 revision resulted in the cargo clauses being taken out of the Marine Insurance Plan. A separate Plan for 
Insurance for the Carnage of Goods was established in 1967, which was amended i n 1995 and resnlted in the Norwegian 
Cargo Clauses: Conditions relating to Insurance for the Carriage of Goods of 1995, Cefor Form N o 252 (Norwegian 
Cargo Clauses). This amendment was mainly the result of the new insurance Contracts Act in Norway, which is 
mandatory concerning national transport of goods. Many clauses, thus, had to be anended to conform to the ICA 's 
requirements. For the most parts, these mandatory requirements are also given e f fec t for international carriage of goods, 
even i f the Norwegian I C A is not mandatory for this ^ d of insurance. 

See Wilhelmsen T -L : 77i« Man'ne /nfMronce m CiviY Z/zw Cbwnm'gf- f Marlus N o 242, 
1998.15. 

BuU H J.: r/z6 TVorwegz'an Man'ne /mwoTzce fZan , Marine Insurance at the T tmi of the Mil lennium. Vol. L 
IntersentiiL Antwerp 1999. 

''^BuD H.J.: P/on Marine Insurance at the Turn of t h e M U e n i u m VoL 1 
Intersentia. Antwerp 1999 
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1.4. The History and Legislative Framework of Marine Insurance in 
France. 

Marine Insurance in France can be traced back to around 1681, when "Ig cfg fa 

Mer" is said to have been published. 

Insurance Law in France has evolved since the Napoleonic CzvzZ through the Law of 

13 July 1930, the codiGcation of July 1976 and a series of later laws, integrated in the 

consequent upon Directives in^osed by the European Union. It is the law 

of 13 July 1930, howevar, which forms the basis of the insurance contract; its provisions 

having been integrated into "Book One" of the The law addresses 

the first system of protection for insured parties. Whilst recognising the principle of 

freedom of contract, it also addresses matters perceived to be prejudicial to the assureds and 

has been designed to protect assureds by using provisions of rather an imperative than 

regulatory nature. 

Tlie law of 8 November 1955 foreshadowed the codification of the insurance texts but it 

was only much later that codification was finally achieved by the Decrees of 16 July 1976, 

published on 21 July 1976.^° 

Reform of marine insurance was achieved by Law No. 522 of 3 July 1967 and the Decree 

No. 64 of 19 January 1968. Upon entry into force on 26 April 1968, this statute abrogated 

articles 331-396,431,432 and 435 of the Commercial Code (Cocfg (fe Commgrcg) and any 

other provision which was contrary to the new provisions of the Statute. The Laws of 1930 

and 1967 do not depend on have pre-eminence over each other. By Law No.92-665 of 16 

July 1992 the Law of 1967 was included in the Cocfg (fgj' A.yfwm/icgj' and became Titre^^ 

Vn. The new Titre VII is, virtuaHy, in identical terms with the law of 1967. Other reforms 

It was a compilation probably b y a group of merchants which provided for an O f f i c e of Insurance. It also dealt with the 

time in which a claim could be adinitted and the conditions upon %%ich a ship and its cargo might be insured together. 

Derrington S.: The Law Relating to non-Disclosure, Misrepresentation and Breach ofWarranty in Contracts of Marine 

Insurance: A Case for Reform, PhD Thesis, T.C. Beime School of Law, Universi ty of Queensland. Australia, 1998. 

The law of 13 July 1930 forms the basis of French insurance law and, still, even after several revisions, remains its 
foundation 

^ The impetus for Qiis ainbitious project was the two E U directives of 24 July 1973 , relating to the freedom of 
establishment of insurance business. CodiAcation was effected by two distinct decrees, i.e. the Decree No. 76-666 of 16 
July 1976 relating to the codification of the legislative texts conceming insurance, and the Decree No . 76-667 of 16 July 
1976 relating to the codiGcation of the regulatory texts concemiag insurance. 

i.e. Title 
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have consisted principally of the integration into French law of EC Dhectives. The EC 

Directive of 18/6/1992, concerning non-life insurance, has been integrated into French Law 

by Law No 94-5 of 4/1/1994. Another important source of marine insurance law in France 

rests in tlie general professional usages. Some of these professional or local "customs" have 

been reduced to writing and are known as the: Recommendations of the French and Foreign 

Societies established in France (29.2.80) ; Communal regulations concerning marine and 

transport insurance (29.2.80); Customary usages of marine and transport insurance 

(16.9.82) ; and Rules of moral obligations (20.4.83) and Rules of tlie market (9.7.84).^^ 

1.5. The History and Legislative Framework of Marine Insurance in the 
United States of America. 
1.5.1. Some General Introductory Remarks. 

In the United States, marine insurance underwriting begun in the 18^ century. The earliest 

record of marine insurance is a notice by a Mr John Copson, in the American Weekly 

Mercury of May 25,1721, announcing the opening, at his house in High Street, 

Philadelphia, of "an OfGce of Public Insurances on Vessels, Goods and Merchandises".^^ 

The American law of marine insurance took its ]ead and inspiration from English law, as 

there was no American Statute and English legal precedents were &equeatly cited in 

American Courts. It could, therefore, be said that a unified Anglo-American law of marine 

insurance existed and in that sense Enghsh law was part of the general maritime law of the 

United States. The importance of having a uniform maritime law, in the United States, was 

the legislature's purpose when structuring the Admiralty Clause of the U.S. Constitution^'' 

and including it in the federal constitution. This clause was not merely a grant of 

jurisdiction to the federal courts, but also a grant of substantive authority to the U.S. 

Congress to legislate in the Geld and to the federal judiciary to fashion a uniform law in the 

field. The unity of Anglo-American law, wliich was so beneficial to the functioning of tlie 

international marine insurance industry, was broken in 1955 by the decision of the U.S. 

Supreme Court in Co v. Fz r fma /z ' / n .yw/ ' ay ice ; a case where the 

Denington S.; The Law Relating to non-Disclosure, Misrepresentation and Breach of Warranty in Contracts of Marine 

ynfwronce.- A Core / o r PhD Thesis, T . G Beime School of Law, University of Queensland. Australia. 1998 

See pam: "Origiiis and Functions": Schoenbaum T_f.: (WMan'n 'me Zvzw, 3 '̂' ed.. Hombook Series,West 
Group, St.Paul,Minn.U.S.A„ 2001 

^ U.S. Const., art E L para. 2, which stales thai the judicial power of the U.S. shaD attend to all cases of admiralty and 
maritinK jurisdiction 

^':348U.S 310 1955 A M C 467 
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Supreme Court "set a blow" to the uniformity ideal, by concluding that state law should 

apply to a policy of marine insurance, tlius splintering the unity of domestic U.S. law and 

destroying the unique relationship between English and American law/^ 

Generally speaking, in the USA, it is really difficult to identify a pure US law of marine 

insurance for tlie following reasons: whUst on some issues there is a uniform national rule 

that could be described as part of the country's marine insurance law, on other issues tliere 

is no such national approach and marine insurance disputes are resolved by reference to the 

law of one of the 50 states, should the Court decide that State law governs. This is 

con^licated further, by a wide space of uncertainty, as some courts may look to a 

theoretically uniform national law of marine insurance whilst others may look to state law 

for answers to tlie same questions.^^ 

1.5.2. The Situation prior to and after TTie Boaf Case. 

Although the law of marine insurance has never been codified in the United States, the 

basic substantive law of marine insurance is federal maritime law.^^ The Supreme Court 

has stated tliat United States Courts should look to English Law for the applicable rules.^^ 

In the however, the Supreme Court ruled that in the absence of a 

contmUing federal admiralty law principle to guide the resolution of a particular issue, the 

courts must apply the apphcable state law rule. involved an insurance 

policy on a small houseboat used for commercial carriage of passengers on Lake Texoma, 

an inland lake between Oklahoma and Texas. The original owners of the boat, which were 

also the insured parties unde^ the policy, had conveyed the boat and policy to a corporation. 

See pp. 12-17, Sclioenbaum T.J,: Key Divergences Between Eriglish and American Law of Marine Insurance: A 
Comparative Study, 1999. Cornell Marit ime Press. 

It was always t l i o u ^ that the general niaritime law governing marine insurance w a s largely the same as English law. In 
Queens Insurance Co of America i'. Globe & Rutgers Fire Insurance Co.. [263 U.S. 487.493.44 S.Ct. 175.17^,68 L.Ed. 
402 (1924)], Justice Holmes declared t ha t : "...[tjhere are special reasons for keeping in harmony with the marine 
insurance laws of England, the great field of this business". Also, tlie Supreme Court, two years before its infamous 
decision in the Wilbum Boat, cited the same, when explaining in Calmar SS Corp. v. Scotr'^ that ",..[a House of Lords 
(fecmon w a r / c / ' f A g j p / {pgo'o/ { See Sturley M .F . : A on 

Man'ne ALrMrancp Z/zw. Ch. 12, The M o d e m Law of Manne Insurance. Vol. 2 . L L P 2002 . } 

^ See Cases: Co v. DWza/?,. 78 U.S. ( l l W a U ) 1..20 L.Ed. 90 (1870); DeZ-owo v. 7 RCas.. 418 (C.C.D. 
Mass. I 8 I 5 ) . (No 3776). 

to the "special reasons for keeping i n harmony with the marine insurance laws of En^and, the great Seld of this 
business". {See Case: gweeTM Cb America r. / (wggrf fz're Co., 2 6 3 U.S. 487, 493. 44 S.Ct. 175. 176. 
68 L Ed. 402 (1924).) 

.Boof Co Fz'rgmanFwncf ThfMrancg Co.. 348 U.S. 310, 75 S CL368, 99 L .Ed. . 337 (1955). 

Boaf Co y f i r e m o M f Co.. 348 U S 310 75 S.Ct.3G8. 99 L .Ed . . 337 (1955). 
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in which they were the sole stockholders, and the boat was subsequently mortgaged. The 

insurance policy issued by the defendant insurance company provided that, without the 

consent of the underwriter, the boat could not be sold, transferred, assigned, or pledged or 

used for anything other than private pleasure purposes. After the boat was destroyed by fire, 

the corporate owner brought suit on the policy to recover for the loss. The insurance 

company denied liability, alleging breach of the warranty involving the transfer, pledge and 

use of the boat. In response, the boat owner contended that under Texas Law, the policy 

provision against pledging was invalid, and the claim policy breaches were immaterial 

unless they contributed to the loss. The District Court and Court of Appeals denied 

recovery, holding that federal admiralty law (not state law) applied and the established rule 

required literal fulfUment of every policy warranty.^" The Supreme Court reversed that 

ruling, on the grounds that no federal admiralty rule existed to deal with the consequences 

of waiTanty breaches in marine insurance policies and that the void should be HDed by 

applying state law.^^ Thus, Boa/^postulated that marine insurance is governed by 

both federal admiralty and state law; and the courts, when interpreting contracts of marine 

insurance, are now required to struggle with the issue of which to apply. 

creates many problems related to the need for predictability and unilbrmity 

in the law governing marine insurance contracts. Since the Boaf ^^case, and witli 

® The District court ruled that federal maiitime law governed and that (because of the "literal compliance" rule) the 
Wilbums were not entitled to any recovery. The U.S. Court of Appeals for the Fifth Circuit affirmed. {See Sturley M.F.: ^ 
US Perspective on Marine Insurance Law, Cli. 12, The Modem Law of Marine Insurance, Vol. 2. LLP. 2002.) 

^ On 28 February, 1955, the Supreme Court reversed tlie 5th Circuit's decision remanding the case to the D. Court "for a 
trial under appropriate state law". Justice Black wrote the Court's opinion and Justice Frankfuiter concurred but rejected 
much of the Court's reasoning. Two justices dissented (in an opinion by Justice Reed). Justice Black, having noted that 
there was no relevant federal legislation, began his analysis by asking whether there was a judicially established federal 
admiralty rale governing these warranties and secondly, in tlie case that there was not, whether they should fashion one. In 
answering the fii'st question, he distinguished or ignored several cases that appeared to establish the literal compliance rule 
and concluded that the latter "....had not been judicially established as part of the body offederal admiralty law" in the 
USA. He did not. however, offer any guidance as to what is required for a rale to become judicially established, or any 
justification for why the question was even worth asking in the first place. Turning to the second question, the Court 
declined to fashion a "new" admiralty rule for the two following principal reasons, i.e. firstly because the regulation of 
insurance has historically been a state matter, and the Congress has long accepted and acted upon tliis division of 
responsibility, and secondly even if the Court decided to fashion a new rule, the latter would prove a difficult task for 
which the Courts miglit not be the best equipped to perfonn. Deferring the problem to the Congress or the States was a 
much easier and safer solution. Justice Frankfurter concurred in the result, i.e. he accepted with the Court's judgement but 
not with the majority's reasoning, and argued for a middle ground, where cases requiring a uniform rule would be 
governed by general maritime law, whilst those of essentially local interest would be governed by slate law. Justice Reed, 
together with Justice Burton, dissented. He hinted being not prepared to modify, as a matter of general maritime law. the 
literal compliance rale "insofar as the breached warranty does not contribute to the loss". Until Congress or tlie Court 
modiGed the rule, he argued it should apply to all maritime cases so as to presa-ve uniformity. (See Sturley M.F.: A (75' 
Perffecnvg on Manne fnfwroncg Oi . 12. Hie Modem Law of Marine Insurance, Vol. 2, LLP, 2002.) 

^ WzVtzimBoaf Coi'. F/remon'f Co., 348 U.S. 310,75 S.CL368.99 L.Ed.. 337 (1955). 

^ WiVbwm Co i;. fireman'̂  Fzm/iZnjwronce Co., 348 U.S. 310, 75 S.Ct.368, 99 L.Ed.. 337 (1955). 

^ Boaf Co r. Co.. 348 U.S. 310, 75 S.Cl.368, 99 L.Ed.. 337 (1955). 
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virtually no guidance from the Supreme Court, the lower Courts have been divided in their 

approach to this "vertical" choice of law question.There is also the "horizontal" choice of 

law question, i.e. in case state law applies, which state law this may be/^ And even when a 

particular state law has been chosen, there is yet the problem of applying that insurance 

state law in the marine insurance context. 

Although the situation following the ruling in the Boaf ^^might seem as 

cong^hcated, in practice, however, the Courts have had surprisingly little trouble discerning 

The Supreme Court began its vertical choice-of-law analysis by asking whether tliere was an established federal 
admiralty rule governing the issue. The Court concluded that there was no such rule in the case before it, offering no more 
guidance on what would be required for a rule to become sufficiently established. The Court expected more than two court 
of appeal rulings so as to accept the literal compliance rule as part of the general admiralty law. However, despite the 
broad criticism of the Wilbum Boat, the judiciary has not uniformly limited or distinguished it. In Youell v. Exxon Corp.. 
[48 F.3d.l05. 1995 A.M.C, 369] the Court - although essentially willing to disregard Wilbuni Boat- did not declare that 
the case encompassed a more general impetus justifying the non application of state law. Some courts choose to apply 
state law simply because the case before them involves marine insurance. Finally, two recent cases also illustrate tlie 
variety of views existing in the federal courts, hi Aasma v. American Steamship Owners Mutual Protection & Indemnity 
Association. [95 F3.d 400.1997 A.M.C. 1(6"' Circuit) 1996.], personal injury plaintiffs with default judgments against a 
bankrupt shipowner brought direct actions against the owner's former P&I Clubs, which had provided coverage during the 
period that the injuries arose. The clubs asserted defences under their "pay to be paid" clauses. The Sixth Circuit 
concluded that no existing federal admiralty rule addressed the validity of such clauses, but that the need for a singe 
uniform rule in this uniquely maritime context justified the fasliioning of a federal admiralty rule. Tims, the court 
recognised the validity of a "pay to be paid" clause as a matter of federal maritime law. However, in Albany Insurance Co 
V. Anh Thi Kieu. [927 F2.d 882. 1991 A.M.C. 2211 (5"" Circ. 1991)], the Fifth circuit took a different approach The issue 
here was whether the doctrine of utmost good faith was an established rule of federal admiralty law. Supreme Court 
decisions in the 19"' century had recognised the doctrine. Fairly recent decisions in the Fifth Circuit - such as the Wilburn 
Boat - had recognised the doctrine as solidly entrenched and established in the federal law of marine insurance. Tlie Anh 
Thi Kieu Court distinguished all of these cases, and held that the doctrine was no more to be considered as an entrenched 
one. {See Sturley M.F.: A U.S. Perspective on Marine Insurance Law, Ch. 12, The Modem Law of Marine Insurance, 
Vol. 2. LLP. 2002.) 

® When a court has chosen a particular state's law. there is rarely a relevant judicial decision or statute in the maritime 
context. Many states exclude marine insurance from significant portions of Iheir insurance legislation. Thus, tlie court is 
left to resolve a marine insurance dispute with reasoning derived from automobile or homeowner insurance. In 5801 
Associates Ltd. v. Continental Insurance Co., [983 F2.d,662 A.M.C. 1453 (5*̂  Circuit 1993) {per curiam)] which was a 
decision involving the sinking of a barge in the open seas off the coast of South Carolina, the federal court felt compelled 
to look to the law of Missouri. Finding no marine insurance decision on point, it followed the automobile insurance 
decision in Shelter Mutual Insurance Co v. Brooks [693 S.W. 2d 810 (Mo. 1985)]. In the litigation between Exxon and its 
underwriters in order to determine coverage under a global corporate excess policy for hundreds of millions of dollars of 
the clean-up expenses following the Exxon Valdez oil spill, one issue was whether the loss was fortuitous. Tlie 
underwriters argued that it had not been fortuitous as it was caused by the Exxon's reckless conduct in permitting its 
vessel-owning subsidiary to employ a known alcoholic as the captain of the Exxon Valdez Exxon denied that it had been 
reckless and that in any case the loss would have been classified as fortuitous even if Exxon had been reckless. Exxon 
claimed that the "fortui ty rule was the same under state or federal law, however it had decided to file a suit in a Texas 
court thus the law of that State generally applied to the case as a whole. Exxon needed coverage as its claim was based on 
the fact that Texas slate law permits insurance coverage for the unforeseen consequences of reckless or intentional acts. In 
the absence of any statute or decision in the marine insurance context, its principal authority on this central issue was the 
decision of the Texas Supreme Court in f a r m f i re & CajMoZzy Co r. [858 S.W. 2d 374 (Tex. 1993)] which 
addressed Ihe issue whether a homeowners' policy covered liability for transmitting genital herpes to a sexual partner. In 
identifying which state" s law will be applied, federal choice-of-law considerations will govern. In Advani Enterprises Inc. 
r. [/mkrwn'zerj of lZo)'(/'f.[927 R2d.. 882,1991 A.M.C. 2211 (5^ Circ.)] the United States District Court for the Southern 
District of New York granted summary judgement lo a cargo imderwriter because of the insured's breach of an express 
warranty that voided the policy under New York State Law. On appeal, the United States Court of Appeal for the 2°^ 
Circuit found there was no established federal law, under the and balancing the contacts under federal 

choice-of-law rules held that English law applied. The result is that under (VzZAwm Boaf, where federal law is not deemed 
well esta.blished. slate or foreign law may be applied but federal law may not. {See Sturley M.F.: A on 
Man'ne /nfwrwzcp Ch. 12. The Modem Law of Marine Insurance. Vol. 2. LLP. 2002. ] 

^ mZtwni Boa/ Co Hrgmon \ Zrwuroncc Co 348 U S. 310 75 S,Ct.368, 99 L.Ed.. 337 (1955). 
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tlie applicable principles and rules7° As a result, Courts continue to apply federal law in 

marine insurance cases, either because they And that there is an estaibhshed federal 

admiralty rule, or they conclude they should fashion one. Not all Courts are eager to do the 

latter, though. There is a presumption against creating a federal rule law, in such a case, and 

in favour of tlie application of state law.̂ ^ In most instances, however, there is no difference 

between state and federal marine insurance principles. The U.S. substantive law of marine 

insurance has, therefore, become an admixture of Enghsh, Federal Admiralty and State law 

and must be applied to a variety of contracts, hi practice, the apphcation of the 

doctrine means that marine insurance in the United States will be dominated by state 

law rules. Most federal Courts simply recite the rule and apply state law. Another m^or 

consequence of the is that, few maritime cases have arisen, and even when 

they have arisen they have not been accepted by the Supreme Court. Although the WiZAwm 

problem affects insurers, it has not, however, driven many out of the US market. The 

American Institute of Marine Underwriters (A.I.M.U.) recognises tlie as a 

problem, and has requested the Supreme Court to revisit the issue. In addition, in 1991 the 

Maritime Law Association of the United States proposed that a step towards a Federal 

Marine Insurance Act be taken but there was no support from the Congress on that and the 

A.I.M.U. also objected, fearing that the proposal might draw marine insurance matters to 

the regulators' attention and result in greater uncertainty through greater regulatory 

oversight rather than a sensible federal statute.The latest developments in this field 

however, are the Restatement considered by the American Law Institute and the work now 

being started by the C.M.I, looking to harroonisation among nations in important 

particulars. 

™ 111 Kossick V. United Fruit Co, [365 U.S. 731.81 S.Ct.886.6 L.Ed. 2d 56 (1961)] tlie Supreme Court explained Wilbum 

. jusdfymg the application of state law due to a "lack of any provision of mar i t ime law governing the matter there 
presented" and clarified that Wilbum Boat did not require state law to govern in eve ry admiralty case. Wilbum Boat can 
also be explained on the basis that it would have been inappropriate for the Court to have "fashioned" a federal law rule, 
for insurance on a boat plying the waters of a small inland lake that just happened to be in admiralty jurisdiction. 

See Cases: A g l i /y Co v. 7m. Co., 594 P. Supp. 701 ,1985 A . M . C . 1201 (S.D.N.Y. 1984) . ; 
r. 702F.2d. 612.614 (5^Cir. l983);E7ei'af:ngBoaM7Mc. v. G u y C o a g r M a n n e / n c . , 766F.2d. 
195 (5^ Cir. 1985) 

WtwTTz Boof Co v. FzremoM'f /nfwmnce Co.. 348 U.S. 310, 75 S.CL368, 99 L.Ed.. 337 (1955). 

WiVbwTT] Boa; Co v. fwWiTuurwice Co.. 348 U.S. 310. 75 S.Ct.368, 9 9 L.Ed., 337 (1955). 

5oaf Co r f i r e m a n C o . . 348 U.S. 310, 75 S.Ct.368, 9 9 L.Ed., 337 (1955). 

See Sturlev M F.. A [/j". on Mirzne /mwraTzce l o w , Ch 12, The M o d e m Law of Mar ine Insurance. Vol . 2, 
L L P 2002 
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1.6. The History and Legislative Framework of Marine Insurance in 
Canada. 

Canada is a country fbllowing partially the Continental law systen: (in the French speaking 

area of Quebec) and the Common law system in the rest of the territories forming part of 

the Commonwealth. 

Before the passing of the Federal Statute dealing with marine insurance, all provinces and 

territories of Canada had the power to shape insurance contract law extensively. Tlie 

Provincial Statutes deal with the form and the content of insurance contracts. British 

Columbia, Manitoba, New Brunswick and Ontario have their own Insurance Acts in 

relation to marine insurance, ie. the Marine Insurance Act RSBC 1996,̂ ^ the Marine 

Insurance Act RSM 1987,̂ ^ the Marine Insurance Act RSNB 1973,^^ and lastly the Marine 

Insurance Act RSO 1990.̂ ^ In the provinces of Nova Scotia and Quebec, there is no 

specific statute regulating separately marine insurance, however, law on marine insurance is 

regarded as a separate part of the general body of insurance contract legislation. Since 

1993, there also exists a Federal Marine Insurance Act. 

Canadian law of marine insurance is derived largely from the English Law. Enghsh law 

regulates marine insurance via the various statutes passed by the English Parhament, tlie 

MIA 1906 being the most significant one together with the case law as it has been 

developed by the Courts. Canadian maritime law includes the body of law which was 

administered in England by the High Court on its Admiralty side, as amended from time to 

time by the Federal Parliament and as it has developed through judicial precedent to date. 

In order to better understand which law governs marine insurance, one must always 

consider tlie constitutional division of powers and the constitutional applicability of any 

particular statute. Until approximately 1993 it was generally considered that, for 

constitutional purposes, marine insurance was within the power of the various provinces to 

legislate under the heading "Property and Civil Rights" in the Constitution Act. For this 

reason, as already mentioned above, many provinces had passed provincial marine 

insurance acts and had provided for insurance acts of general application to apply to 

For British Columbia. 

For Manitoba. 

Foi N e w Brunswick. 

For Ontario 
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contracts of marine insurance. In v. Tgrraj'j'gj' TewgZZgr.y/" the Supreme Court of 

Canada held that a contract of marine insurance was, first and foremost, a contract of 

maritime law and that it was within the power of the Federal government to legislate under 

tlie heading "Navigation and Shipping" in the Constitution Act. The Supreme Court, 

further, held that the law governing contacts of marine insurance was Canadian maritime 

law as enacted by the Federal Court Act. As a consequence of the decision in v. 

it was recognised that there was a need fbr a Federal Act dealing 

with marine insurance and, ultimately, the Federal Marine Insurance Act was passed. The 

Federal Act, as passed, was modelled on the English MIA 1906. This appears to have been 

a mistake, in the sense that the Marine Insurance Act 1906 provides an inconoplete 

regulation of marine insurance. In England, as in the provinces prior to the decision in 

rng&zv V. marine insurance is not regulated solely by the Marine 

Insurance Act and case law has also formulated the way marine insurance contracts and 

related arising legal issues are interpreted. By simply modeUiog the Federal Act on the 

English Act of 1906, other important aspects of the regulation of marine insurance were 

ignored. This has not been a problem, untn recently, as it was generally thought that in the 

absence of specific federal legislation the provincial acts would apply. However, this may 

no longer be the case. In Orcfon v. the Supreme Court of Canada held that it would 

be very rare that a provincial act of general application would apply to a matter otherwise 

governed by Canadian maritime law. The importance of this decision, for marine insurance, 

is that it is now extremely doubtful whether Provincial Statutes have any application to 

contracts of marine insurance. This leaves a number of gaps in the law of marine insurance. 

The possibility of federal legislative reform, to deal with these gaps, is currently under 

discussion. 

1.7. The History and Legislative Framework of Marine Insurance in 
Australia. 

In Australia, the Act regulating marine insurance is the Australian Marine Insurance Act 

1909 (MIA 1909). It came into effect on 1/7/1909 and it has been frequently supported that 

it constitutes by and large some kind of replica of the UK MIA 1906 because of its 

similarity to the English statute. 

^ [ 1 9 8 3 ] 1 SCR 283. 

" [ 1 9 8 3 ] ! S C R 283. 

=^[1983] 1 S C R 283. 

^ [ 1 9 9 8 ] 3 S.C.R. 437 
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The Australian Law Reform Commission (A.L.R.C.) was asked on 21/1/2000 to review the 

MIA 1909. The Commission was asked to report by 30/4/2001 and it has recoromended 

vast changes to the law governing marine insurance in Australia. The threshold question for 

the A.L.R.C. was whether to maintain the Marine Insurance Act and amend it, or repeal it 

and start again. The A.L.R.C. decided not to abandon the Marine Insurance Act altogether, 

retaining the division between general and marine insurance by the use of separate Acts. 

This has the benefit of retaining almost a century of judicial decisions interpreting key 

phrases in the Marine Insurance Act and its U.K. predecessor. Thus, the proposals for 

refbrm^"^ are to be viewed by way of amendments to the Marine Insurance Act. Despite its 

recommendation that the traditional Act be maintained, the A.L.R.C. seeks to achieve 

clarity and fairness. The A.L.R.C. recognized the importance of some international 

consistency but without excessive subservience to the Marine Insurance Act 1906 (U.K.). 

1.8. General Conclusive Remarks & Comparative Discussion. 

Due to its nature as the most ancient form of insurance, marine insurance law is dealt with 

separately than other fbrms of insurance. Thus, in some countries it is codified in a separate 

statute, whilst in others it is codified in a law statute regulating it along side with other 

forms of insurance, in more general statutes.^^ 

In England, the MIA 1906 is said to have primarily codified the then existing cases. Many 

think of it nowadays as obsolete and out of date, however, it is remarkable the extent to 

which it has covered various legal issues in connection with marine insurance law and 

practice. Moreover, it is supplemented by the Institute Clauses and their interpretation. In 

relation to the argument, supported by many, that the MIA 1906 is obsolete and should be 

abolished in light of a new modem code, it is worth noting the following: Any new 

codification should render the law more accessible and prevent disputes from arising. Tlie 

primary aim of the MIA 1906 was to aclneve certainty^ ̂  and to a certain extent tliat has 

been achieved at the time of its enactment. Nevertheless, on the assun^tion that it is neither 

possible nor pemiissible for the draftsmen, in a pure codification process to anticipate and 

^ accepted. 

^^See "The Australian L a w Reform Commission Reform: 9 ] : Report", contained in the fo l lowing webpage: 
httn://wv'w.anstlii.edu.au/au/otlier/alfc/oubUcations/i'SDorts/9 ] /. 

^ Coo A frvTn-1 o 1 C' A « 777^**. f p m , 

S7 

' See Argyriadis A. : E/emgnM ( / / y u w a n c e Aow, 4 e d , Salckonlas Publications, Thessaloniki- Greece 1986. 

The business community wanted to see simple and easily expressedAmderstood statements of principle, and pressed thai 
case in 1906. 

21 



provide clear answers to the issues which will subsequently rise, it appears that both back in 

1906 and nowadays, it would have been impossible to come up with a "perfect" statute. 

Thus, to simply render the MIA 1906 invahd, only to replace it by another code which will 

unavoidably entail the same amounts of imperfection, wHl create little practical difference. 

Moreover, if we consider the actual operation of the Marine Insurance Act 1906, since its 

inception in 1907, we cannot say that it has not worked well although it retains little 

relevance in the present market, firstly because many of the questions raised are factual, 

thus solved by reference to market evidence; secondly, because important matters that have 

been leA unsaid in the 1906 Act have been clarified by courts; and thirdly, because the 

evolution and development of the marine market and practices has seen the disappearance 

of old problems and tlie creation of new ones. More specifically, the role of the judiciary 

has been major and crucial in clarifying what the Act may fail to achieve in the modem era 

and it has assisted a lot in eliminating the "weak" points of the Act. Since 1906, the Courts 

have spent much of their time seeking to develop and reapply code principles to novel 

situations, and the code has reahy been httle more than a token starting-point. In effect, the 

Courts have in practice been able to apply the law flexibly, heavily influenced by market 

practice. FinaUy, the marine market has constantly revised its standard wording, and in 

construing such changes it has been necessary for the courts to look at the common law, at 

the original wordings and at the changes themselves, in order to ascertain the purpose of the 

new wordings.^^ Tlie introduction of the Institute Clauses and their various amendments, 

have largely contributed to bringing an air of innovation to the formulation of law by the 

Courts on the basis of their interpretation. The English courts have demonstrated, over time, 

that they are capable of reaching results which are user-friendly and embrace flexibility, 

and in that sense they have achieved, to a certain extent, to modernise law on the face of 

their rulings. 

The rest of the common law jurisdictions, examined here, have been largely influenced by 

the English law in regulating marine insurance. In the U.S.A., marine insurance had been 

regulated by federal maritime law until the infamous ruling of the Supreme Court in the 

WiZAwm 5oaf^°as a consequence of which, in tlie absence of an established federal 

^ The 1906 Act has not removed the need lo refer lo pre-Act authoities. and that even where the wcarding of the Act is 
clear the courts have accepted the need to construe its terms flexibly in order to give the Act a sensible modem 
application. (See: Cro ly C. M e d d n R.: J . B . L 2001 , N o v , 587 -604 . ) 

^ See: Croly C.. M e d d n R." DowAt; Atow/WwrgTice J . B . L 2001 Nov. 587 -604 . 

Co y Fzrgmon'f Co 348 U S 110 75 S.Ct.368, 9 9 L.Ed. . 337 (1955) . 



admiralty principle, state law should app ly . In Canada, marine insurance used to be 

regulated by provincial statutes, leaving any gaps to be fUled in by the application of 

federal maritime law, until 1993 that the Federal Marine Insurance Act, largely based on 

the Enghsh MIA 1906, was enacted. Similarly, in Austraha, the Austrahan Marine 

Insurance Act 1909 (MIA 1909) has been largely founded on the English MIA 1906. 

In relation to the regulation of marine insurance in the continental law jurisdictions, 

examined in the present thesis, we note that the English law influence has been, here also, 

substantial. In Greece, marine insurance law is mainly regulated in two separate statutes^", 

wliilst the provisions of general insurance and commercial law may also apply, wherever 

permitted, in accordance with the principle of In Norway, marine insurance is 

regulated through the means of private codification, i.e. the Norwegian Marine Insurance 

Plans (NMIP). Tlie pre-eminence of the Plans has in recent years been diminished to some 

extents, due to the new Insurance Contract Act (ICA) of 1989^^ and the intemationahsation 

of the Norwegian insurance market. Nevertheless, the position enjoyed by the NMIP is still 

strong and widely accepted in the market. In France, marine insurance is mainly regulated 

by the Insurance Code and additionally by national laws communicating the requirements 

set by the relevant each time EC Directives, as weH as by some customs and professional 

usages which are embodied in the form of recommendations or rules. It is apparent that the 

English law has also strongly influenced the continental law regimes in regulating marine 

insurance, although these jurisdictions have ultimately come to create their own statutes 

which differ significantly in nature from those of the common law jurisdictions. Amidst tlie 

distinctive differences to be noted, is the fact that those regimes have evolved to ultimately 

regulate separately marine insurance, alongside always with other general laws. 

In the common law countries, in relation to indemnity, the scope of the cover offered in the 

MIA 1906 is quite anal)1:ical and exhaustive. The assured is able to receive indemnification 

for tlie loss occurred, provided the loss is one caused by a covered peril, as weD as for 

voluntarily occurred losses, charges or expenditure effected with the aim to avert or 

minimise a loss. In tlie rest of the common law jurisdictions, similarly to the pattern 

This lias had the effect not only to split the unity of Anglo-American maritime l a w and to create confusion, but also to 
reduce substantially the number of marine insurance law cases that are adjudicated b y the Supreme Court. 

- The Code of Pri\'ate Mari t ime L a w ( C P M L ) [ K I N A ] Chapter X I V , Ar t . 257-288 and L a w 2496/1997. 

' It regulates contracts generally and: 
applies to all vessels under 15 meters. 
^ It regulates contracts generally and is now mandatory with respect to certain types of marine insurance ; for example it 
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followed regarding the fbrmulation of the statutes to regulate marine insurance, the 

indemnity has been regulated on the same basis. This alone, not only proves the dominance 

of English law in the area of marine insurance, but also the great influence that it has 

exercised in the rest of the common law jurisdictions. 

In relation to indemnity, the common characteristic of the regulation under the continental 

law regimes is that the scope of the cover offered is founded on the notion that agreed 

insurable value, upon which indemnity will be calculated, should reflect the market or else 

true or real value at the time of conclusion of the contract Excessive overvaluation is not 

permitted, in an attempt that the assured will not be over-indemnified. 

As a general conclusion, with regards to the regulation of marine insurance law within the 

jurisdictions examined in the present thesis, we note on the one hand that in the common 

law countries marine insurance is regulated most of the times in a separate statute^ ; 

whereas, on the other hand, in the continental law regimes that have been examined, the 

trend is to regulate marine insurance in a separate statute and to supplement its regulation 

with that from other parts of law as weU. Notwithstanding the differences in the regulatory 

framework, there is a general consensus -in relation to indemnity- that the assured should 

receive indemnity for the loss he may have sustained without being over-indemnified. 

Having examined the history and legislative ^amework of marine insurance in the common 

law and continental law jurisdictions, we wiD now move on and discuss all issues related to 

the formation and nature of indemnity marine insurance contracts. More specifically, we 

will discuss the requirements for the effecting of marine insurance contracts, the 

fundamental role of insurable interest in relation to the fbrmation of marine insurance 

contracts and the cover provided. In the rest of the thesis, the same pattern will be followed, 

i.e. for every aspect and legal issue to be discussed, the author will initiaDy state the 

position of law under English law whilst con^aring and contrasting it to the law in the rest 

of the jurisdictions. To avoid repetition, there will be no citation and discussion of points 

where regulation on a certain issue is the same as under English law. 

^ However, in the U.S .A. there is no speciSc statute to regulate marine insurance other than federal mari t ime law. 
Moreover, due to the Boaf r u M g , Courts wi l l nowadays mostly apply state law. Nevertheless, even i n this case 
the situation is not always that clear-cut, as not all states have a statute to regulate mar iae insurance law and, subsequently, 
they wil l have to resort to either home or automobile insurance law to resolve the issue arisen. 
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CHAPTER TWO (2). 

INDEMNITY MARINE INSURANCE CONTRACTS: BASIC 

FEATURES AND COA^R PROVIDED IN SOME OF THE 

COMMON LAW AND CONTINENTAL LAW 

JURISDICTIONS. 

2.1. Marine Insurance Contracts under the English Law Regime. 
2.1.1. The Nature of the Marine Insurance Contract: Basic Literature 
Review. 

The basis of insurance is the law of contract. Between the assured and the underwriter, 

there is a contractual relationship with mutual rights and obligations of both parties within 

the terms of the specific contract each time. 

In theory, the purpose of any form of insurance is to replace that which has been lost. The 

assured should not proAt from the loss or be in a worse position than he wEis before the loss 

occurred. In practice, the recorq^ense is of monetary nature and this system of 

reimbursement is called 'indemnifying'.^ Thus, the insurance policy is a contract of 

indemnity, the latter forming a basic principle of insurance law in the sense that the assured 

can only recoup the loss occurred. Before the act of indemnification, the loss has to be 

primarily identified and then measured or quantified. These are two acts that take place 

separately. Upon identification of losses and their valuation, the other party may claim that 

the losses are either misconceived, or wrongly measured and quantified, or that they do not 

fall into the defendant's hability due to a specific reason, such as the fact that they might 

not be covered by the terms of the relevant policy. 

E.J?.7/. /mmy states that the relevant type of insurance is each time formed according to 

the nature of the event. In marine insurance, for example, the sum insured becomes payable 

on the happening of a marine peril. In the contracts of uidemnity, the amount recoverable is 

measured by the extent of the assured's pecuniary loss and that is why a marine insurance 

contract is characterised as a contract of indemnity."^ 

^ See pp.1-2.' United Nadons: on i6 Dgve/opmeMf/ (kc Mar inp 
/njwronce Confrocf. U . N . . N . Y . , 1982. 

^ Ivamy. E . R . K G e n g W f Z.aw.5°' ed. Butterworths,1986 

' See Ch. 3- ivamy. E.R.H. . op.oil. 
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Marine insurance forms a category of insurance. In that sense, marine insurance contracts 

form a category of insurance contracts. says that the marine insurance contract 

is special, primarDy in that it is an insurance contract. Moreover, it is a special form of 

insurance contract as it has many unique characteristics. A distinctive feature of marine 

insurance is that it is very much international in scope. Most cargo insurance is inherently 

international since coverage of goods usuaHy involves international transportation of them. 

In addition, hull insurance is international as a result of the risk of loss or damage to the 

vessel occurring abroad and the tendency to place all or part of the insurance in another 

countr)' than that of the ship-owner.^ 

As stated in fundamental to the nature of a contract of marine insurance, is its 

characteristic as a contract of indemnity.^ This means tliat the law provides the assured 

with indemnification equal to the loss occurred, i.e. equal either to the amount of the loss 

sustained or to the actual or agreed value of the insured object. It is in section 1 of the 1906 

Act that the contract of insurance is defined as a contract of indemnity^ and indemnification 

is being expressly mentioned. The section reads as follows: 

" . . . a c o M f r a c f q / ' m a n n e ZMj 'wrancg a c o n r r o c z 

w / z g r g t ) ; (Ag i n j w r g r fAg 

wrgff, i n m o w i g r a n d (o ( / l e gx fgn f ogreggf, 

o g a i n j ' / m a r m g Zoj^ggf, fAof M f o jrcry / A e Zo.yj'gj' m c z d g n f 

f o m a n n g ( w f v g n m r g " . 

It is clear that the most operative word in it is the word and it is within the 

scope of the cardinal principle of indemnity^ that t k whole contract is founded and the 

rules relating to the right of claim under a pohcy emanate from. Also, the rights and 

habilities of the parties are dictated by this basic concept and the amount recovered by the 

assured^° is also governed by it.̂ ^ 

Lambelh.R.J.: on Man'ng /njurance.- fnnc /p /e f f roc f i ce . 6 ^ ed., Pitman .1986. 

^ See pp. 1-5 United Nation^:, op.cil. 

^ Bennett. H : 77^ Aow M o n n e /njwronce, Clarendon Press, Oxford 199G. 

^ See Ch. 1: Bennett, H . . op.dL 

^ See Ch. 1: Lambetl i ,RJ. . op.cit . . See Ch . l : Mnstill, M J . & Gihnan, J.C.B. : 

Afgrofg. le" ' ed. vol. I . . Stevens. 1981. 

^ i.e. the 'f»n7?c;pZe WemMify ' . 

Which is measured by the extent of his pecuniary loss 

" However, this should not come as a surprise, for. the very purpo&e of ef fect ing a policy of insurance- marine or non-
marine- is for indemnity for loss 
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Tlie most incisive comment on the subject of indemnity can be fbund in IvOrd Wright's 

judgement of the House of Lords in /(zchzrck v. 

where he said that: 

oZ^'gcr q / f A g Z g g W o f w r g a n d o / f A g 

c o w r f f / l a v g Aggn Zo g h ; g g j ^ c f (o fAg f< fea 

fTKfg/Mniry, wAfcA (.y fAg 6a.y;c p n n c f p Z e q/" 

i n s w r a n c g , omd (o oppZ}' (Aa (fzvgrgg 

co fMpZicanoMJ ( a w m rg.y;7gc/ q/" 

wAzcA i f A a y fo o p g r o r g . . . " . 

Accordingly, in v. f rgiyroM "̂, Mr Justice Brett remarked ±at: 

" . . . r A g c o n r m c f q / ' f M ™ r a n c g . . . ; f a c o n f r o c f q/" 

indemnity, and of indemnity only, and this contract 
m g W M zAoz zAg iiy.ywT'gf/, i n c&yg q / a i o f j ' a g a i / i y f 

w A i c A f Ag p o i i Q ' Aay 6 g g » .yAaii 6 g /wZZ)' 

i W g m n i / ^ g ( / , 6 w ( gAaif n g v g r 6 g m o r g ( A o n / w i i y 

It is also the incidents and the legal consequences of the contract, which stem from tliis 

great principle. Thus, in ^mfAgr.yfoM y. Bar6e/'^, Lord Ellenborough stated that: 

" . . . f A g g r g a f p r i w i p i g q / 'zAg i o w q f i n j - w r w i c g i f 

ZAOZ if i f a c o n z r o c z / b r i W g m y z i Z ] . . . " 

Indeed, as also per AmowW/'̂  it is of the essence of ±e contract of marine insurance that it 

is a contract of indemnity. However, the principle of indemnity may be violated by means 

of a valued policy; the valuation of the subject of insurance therein being in general 

conclusive against both parties, although it may not in fact reflect the true value. As a 

result, indemnity can be based on the values agreed upon in advance. These values might be 

greater or less than the values actually at risk. It has been, therelbre, argued that a policy of 

insurance is not a perfect contract of indemnity and that it must be taken with this 

qualiRcation that the parties may agree beforehand in estimating the value of the subject 

insured, as indeed they may in any other contract to indemnify. 

' ^ [ I 9 4 1 ] 3 A 1 ] E R 6 2 H L 

" ( j 8 8 3 ; l l Q B D 3 8 0 

" ( 1 8 1 6 ) 5 M & S 4 1 B 

See Ch i Hodges, S op.cit 

MusliU. M J & Gilman J C B Arnow/i/ 'yAaw ZmwranreAM^/Average, I 6 ^ e d . v o l . l . Stevens, 1981 

^ See Ch. 1 MusUll M J & Gi lman J C B op cit 
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In relation to that Lord Summer noted, in & Foreign /n^urance Co v. Wikon 

SAippmg Co that: 

" . . . m p r o c f z c e , coMZrocZf o / ' m ^ w r a n c g Ay n o 

m g a » f rgj'wZf i n a c o M ^ k r g Miofgrnniz);, ^wr 

! /wkm7z;fy f j' fAg 6 a y f f o / ' f A e c o / z f r a c f . . . " . 

Similarly, Patteson J. stated, in /rving v. Mannmg^^, that: 

"...a poZicy q/'(Lygwrancg i.y nof a pg;^cf coMfrocf o/̂  
f n d e M n ; ; y . . . " . 

Ideally, an assured should be corcgDensated only to the extent of his loss, however, in 

practice this is noi always easily feasible. 

It is also clear form the study of section 1 of tlie MIA 1906 that the marine insurance 

contract is only one of indemnity. Firstly, ±e Act indicates that the indemnity offered by 

the contract is not perfect but it is "...m manngr ancf ô fAe eA:fg/zf ".That 

said, however, it is a real and existent loss that must be sustained and proved before the act 

of indemnification. Secondly, it refers to "...Zo.yj'e^ fo fAg maring acfvg»A^rg..." 

Thirdly, indemnity has also evolved to relate to parties' agreements.^^ 

The Act sets a barrier in the 6eedom of a contract of marine insurance, through its 

provision stating that indemnity should not exceed the sum that is set out by the policy of 

insurance.^^ In practice, however, the insured is allowed to receive compensation in excess 

of the actual total loss that he has suffered since - most h-equently - the sum fixed by the 

policy or the assured may exceed the actual value of tlie interest. 

' = [1921] ! A C 188. 

(1847)1 H L C 287. 

As tliis was commented in Wilson v. Owners of the Cargo per Xantho [(1887) 12 App. Cas. 503] and in Richards v. 
Forcjfo/ Tzmter oncf Co. [ 1941]3 A l l ER, H L . 

"'The law is not always clear in setting the extent of indemnity and as a consequence there is much difficulty in tlie exact 
measuring of the insurable value of the subject - matter insured, which has resul ted to the parties being left free to agree 
upon the extent of the inderonity. 

^ See s,67( l ) of the M I A 1906 which states: 
"TTie fwn w/iick fke con recover zn refĵ ecf a 

ZoM on a ty w/zzc/i Ae M znjwreô  m f/ze care q/"on 
poZzcy (o f/zgscfew f/ie z'njwratZe voZwe, or 

f/ie cofg q/"a vo/wecf poZzcy (o f/ze /WZ ezferzf (Ae vo/we 
6}' f/ze ^o/zc}', ẑ  co/Zeif meofwre q/" znt/eTzmzVy. " 
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The conclusion, drawn from all tliat, is that indemnification is not always fairly awarded, as 

the amount may be bigger or smaller than it should be. On the one hand, the Act allows the 

parties to determine the extent of indemnification. On the other hand, the Courts - through 

their various rulings - have stated that an absolute and perfect indemniRcation is not always 

achievable under a marine insurance contract. Both the Act and the Courts allow parties -

up to an extent- to decide on the indemnity amount that is to be payable, even if tlie sum is 

different when compared with the indemnity corresponding to the loss in fact occurred. 

2.1.2. The Nature of the Interest: Insurable Interest. 

Tlie concept of insurable interest evolved from the statutory avoidance of wagering 

contracts.^ The requirement that the assured must possess an insurable interest in the 

subject-matter of a marine insurance contract is correlated to the principle that the marine 

insurance contract is a contract of indemnity.^ 

Although it was before the Marine Insurance Act of 1745^ that the contract of marine 

insurance - being a contract of indemnity - required the assured to have an interest in the 

thing insured; nevertheless, it is believed that, for some period of time^, the policies issued 

expressly waived proof of the assured's interest or admitted the existence of interest and 

thus came to be called "interest no interest" policies. The parties in such a policy agreed to 

wager regardless of the insurable interest^^ and it was with the passing of the Act of 1745 

that such contracts were prohibited so as to stop the h-audulent loss of vessels in furtherance 

of wagers upon their safe arrival, the endangerment of seamen's hves, the solvency of 

underwriters and the flourish of illicit trade. However, they were still permitted on ships 

and cargoes from abroad probably due to the difficulty of proof of interest in such cases. 

Until the Mai ine Insurance Act 1745 (UK) there was no legal requirement tha i a n insured have any connection to the 
insured adventure. 

^ An insurable interest is also required under s.4 of the Marine Insurance Act 1906 , so that the contract is not considered a 
gaming or wagering contract and thus void. 

^ As per the docthne of mercantile law. 

^ Shortly after the revolution of 1688. 

"^And such wagers were caUed gaming and wagering policies. It is unclear whether Courts enforced them at that tims but 
they came to be enforceable 100 years later, probably due to the fact that merchants considered Ihem beneGcial and thus 
they had became very popular. (See Le^ -Jones N . TAe /nrere f f zn JWan'nc /Mfwrmire Z/iw, in the 
M o d e m Law of Mar ine Insurance Vol . I I b y D Rhidian Thomas. L L P 2002. j 
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Within the terms of the Marine Insurance Act 1906, section 4 which renders gaming or 

wagering contracts void and states that contracts are considered as such when there is no 

insurable interest, at the time when the contract is entered into, nor any expectation of 

acquiring it. 

The Marine Insurance (Gambling Policies) Act 1909 penalises gambling policies, proposes 

that they are void and makes them additionally criminal Although it does not prohibit them 

expressly it does so in^hcitly. 

2.1.2.1. Definition and Evaluation of the Concept of 'Insurable Interest' 
and the Requirements Set by Law for it. 

In order to obtain coverage tliere must be a legal or equitable relationship between the 

person benefiting hrom insurance and the insured property, i.e. there should exist 

Thus, it can be said that an insurable interest is a basic requirement of a marine 

insurance contract. In order to be able to request indemnity, the assured must primarily 

have an insurable interest in the subject-matter insured and secondly also to have it at the 

time of the loss. 

The first requirement, as to the existence of the insurable interest, originates from the 

indemnity principle. Section 5(1) of the MIA 1906 states that: 

" . . . g v g r ) ' A o a m i w A o 

m a m o r i n e ( W v g f z / w r e . . . " . 

The classical deOnition of insurable interest was given in where 

Lord Eldon stated: 

" . . . o n g A f m zAg p r o p g r r y o r a r igAf d e r i v o A f g owf 

q/" coM( racr r / ig p r o p e n ) ' , wAzcA i n g i l A g r 

c a s g m ( r y 6 e Zogf u p o n ,yomg coMZnigg/zc)' 

(Ag po^.^gj j ' ioM o r g)^o)'77zgn/ o / f A g p r o p g r o ' " . ^ ° 

According to this perspective, in order to estabhsh an insurable interest, the assured must 

stand in a legal or equitable relationship to the subject matter of the insurance and he must 

also have an economic interest in the subject matter, in the sense that the assured might 

^ See p.5 Uni ted Nations, op.cit. 

^ (1806)2 Bos & P N R 2 8 9 . 

^ See also the Case of' Afocowa r, Affwronce Co [1925] A C 619 . 



benefit from the continuing safety of the subject matter or be prejudiced by its loss, damage 

or detention. If the assured has no insurable interest in the sut^ect-matter insured, he can 

recover nothing under the pohcy, no loss is sustained to have been suffered by him and the 

insurer has no duty or obligation of indemnification.^^ 

Section 5(2) of the MIA 1906, provides that the person involved in a marine adventure 

must liave or expect to have a vested insurable interest^^. The language of section 5(2) 

reflects a technical legal approach to the recognition of insurable interest and it was 

confirmed by the House of Lords in Mocawra v. NorfAgm Af jwmncg Co In this case, 

the owner of a timber estate sold aD the timber thereon to a timber conq^any in return for 

42.000 fuUy paid shares, of El each, which in fact were the only shares that the con^any 

issued, and then insured the timber against fire. Whilst the assured was still owed f 19.000 

by the company, a fire destroyed most of the timber but the House of Lords held that the 

assured had no insurable interest as either sole shareholder or creditor in the timber that had 

subsequently been destroyed by fire. As a shareholder he had no right to the property 

owned by the company - the latter being a separate legal person - even though his shares 

would fah in value in the event of the destruction of the company's property; as creditor, 

given the fact that Afocawra had no right to the company's property in the sense of a 

mortgage or a charge over it or some other proprietary security interest, he had no interest 

in it.̂ ^ This could be considered as too narrow a view as in both the above capacities the 

insured did have a real economic interest in the company's property, and of course he could 

so easily have put matters right by arranging for the conq^any to insure the dmber.^^ 

hi addition, the existence of insurable interest, lessens the danger of f raudulent and intentional destruction of the 
subject-matter insured, and it can be said that it is in fliis way also fliat the so-cal led 'morai-hazardfactor' is 
introduced. 

See pp. 47-48 ' O May . D.: Maiine Insurance Law and Policy, LLP 1993. 

" See Case: Awcena r. Crow/wn/ (1806)2 B & P N R 269. 

^ [1925] A C 619. 

See pp j 2 - 5 3 Birds J. & Hird N.J.: B W f A fo tkm Z/zw. London S & M 2001. 

1' should be noted that a shareholder can insure his shares against loss of va lue due to the failure of an adventure that Ms 
company is embarked upon { See Case: Wilson v. Jones (1867) L.R. 2 Ex. 139}, and a creditor m a y insure against liis 
debtor's insolvency { See Case: v. EogZe A a r / n j w o T i c f (1920) 5 L l .L .Rep. 12) , so that the practical results 
of tlie decision in Macaura can be substantially mitigated. The more recent dec is ion of the Court of Appeal in Glengate-
JiTG v. [ /men fz'rp /yKwroMce j'ooef)', [1996]1 Uoyd's Rep. 614., was concerned with the 
interpretation of the phrase "the interest of the insured" in a policy covering the insured owner of a building against 
consequential loss following a Sre or other insured peril. The issue was whether or not the insured could recover for the 
loss of architects' plans that were owned by the architects although Ihey rmght one day have been acquired by the insured. 
A l l the memibers of the Court of ./^apeal held thai the insured had an interest i n the plans, not withstanding the lack of a 
proprietary interest in them, but it is clear that the m^caity regarded that interest as being to insure in respect of 
consequential loss and not to insure the plans themselves.[See p.53. Birds J & K r d N.J.: Z/zfumncg low 
London S & M 2001 ] 
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English law, however, occasionally recognises an insurable interest, even in the absence of 

a vested legal or equitable interest in the subject-matter insured. This can be justified firstly 

from the fact that the interpretation of s. 5(2) of the 1906 MIA is illustrative and not 

exhaustive, for it employs the term 'rgZafion' and not the term Secondly, as is 

observed from the study of the case of Moron GaZZovra); & Co v. whilst creditors 

of a single ship company were denied an insurable interest in the vessel by virtue of the 

debt, it was held that creditors had an insurable interest therein by reason of their right to 

bring m rgm proceedings in a Court of Admiralty. Thirdly, according to section 8 of the 

1906 MIA, a '/parfiaZ of an}' nature is insurable. Fourthly, in the case of v. 

a yacht was acquired for the benefit of 

the plaintiff and, for tax reasons, ownership was vested in an off-shore company which - by 

two powers of attorney - granted unlimited and exclusive powers of management and 

disposal to the plaintiff in whose name the yacht was insured. It was held that the powers of 

attorney conferred a benefit contingent on the continued safety of the vessel, sufficient to 

constitute an insurable interest. The case was distinguished on the ground that 

the powers of attorney created a direct relationship between the plaintiff and the yacht. 

In cargo insurance, whether a buyer of goods lias an insurable interest may depend upon the 

interpretation of the contract of sale. In v. the assured was the buyer of 

a cargo of rice which was partially lost after most of its quantity had been loaded. On the 

basis that the subject-matter of the contract was a complete cargo of rice, the assured was 

denied recovery for lack of an insurable interest. In CoZonfaZ Co 

V. Marmf /Mjwrancg Co"̂ ,̂ the word 'cargo' referred to the bags of wheat the boat 

could properly carry, risk passing in each bag being loaded on board as opposed to the 

indivisible bulk cargo sold and insured in tlie An̂ fer.yoM'̂ " case which came into existence 

only once the full quantity had been loaded on board. 

^ ^ [ 1 9 0 5 ] 2 K B 555. 

^ [ 1 9 9 2 ] 2 I i o y d ' s R e p . 501. 

^^[1925] A C 619. 

" " ( 1 8 7 4 ) L R 1 0 C P S g . 

(1886)12 App.Cas 128. 

(1874) L R 10 CP 58. 



In ±e Anc/grfon case, moreover, the carrying vessel had been chartered by the sellers 

who were to receive 6eight for the carriage of the cargo.'*^ Thus, the loading did not 

constitute delivery to the buyers whereas in the CoZo/ziaZ case the vessel was chartered by 

the buyer and loading thereon constituted delivery to the buyers pursuant to the contract of 

sale on F.O.B. terms; the master who received the cargo acting as agent of the buyers and 

issuing bills of lading upon their instructions and the sellers having nothing to do with all 

that.'^^ 

Although the MIA 1906, in section 4(1), states that every gaming or wageiing contract is 

void,'*^ nevertheless it does not forbid such contracts. It is remarkable that gaming or 

wagering marine insurance contracts are used so frequently and also that the practice of 

writing marine policies on 'p.;;.!.' terms has continued over the years. This elaborates and at 

the same time proves in practice that their constant use over the course of time, serves the 

scope of meeting a commercial need. These policies are referred to as 'Aonowr' policies 

because they are binding in honour only and cannot be used as evidence in Court. In 

general, Courts refuse to enforce such a policy if it comes to their attention that there is a 

' provision, even if the defence is not taken by underwriters."*^ 

An interesting case, in relation to the requirement and the existence of insurable interest, is 

the case of v Afj'wmncg Co In this case, a P&I Club sought to 

recover unpaid sums that it alleged were due to it from the insurance company under a 

reinsurance contract. The insurers claimed that, as per "Tlie Life Insurance Act 1774", s. 1., 

there was no insurable interest for the P&I Club to protect by the line-slip pohcy of 

reinsurance and that, even if there had been, they were still not entitled to recover as this 

' (1874) LR 10 CP 58. 

(1886)12 Vifip.Cas 128. 

See Cli. 1: Bennett. H.. op.cit. ; Also: Arnould { Mustill, M.J & Gilman. J.C.B. ; Amould's Law of Marine Insurance 
and Average. 16"' ed. vol. L, Stevens, 1981}summarises this, simply by concluding that in order to have an insurable 
interest it is not necessary to have absolute vested ownership or property in the insured tiling but it is also sufficient to 
have a right in the thing insured; or to have a rigtit or be under a liability arising out of some contract relating to the thing 
insured, of such a nature that the party insuiing may have benefit from its preservation or prejudice fi'om its 
deslruction.{AsperLawrenceJ. inlwcpnov. C r o z ^ n f ( 1 8 0 6 ) 2 B & P N R 3 0 2 . } 

See Cases: TTzomrw CTzejzre & Co v. Fowg/ian [1920]3 KB 240, yoAn Co v. .Mbfor EAzzon /nfi/rmice Co 
[1922]2 E B 249, TTiamef & M e r j e y Monne Cb ZJcf v. j'/zzp Co [19111 A C 529. 

^ See Gec/ge v. /(oya/ ErcAonfe/UfMrmcg (1900)2 QB 214.,- See pp.74-76. O ' M a y , D . op.cit. 

r2002]2 A11.E.R. (Comm) 292. 



would lead to a recovery of the value in excess of the interest as there were also under 

reinsurances under which it could claim^°. It was held, at first instance, that s.l. of the Act 

was intended to prevent gambling in the disguise of insurance. At the time that cover was 

taken, however, the P&I Club had a legitimate interest in the health of persons aboard the 

vessels, thus the policy was not gaming or wagering, and in relation to the existence of 

other contracts. This was immaterial, as the Court was only interested in the interest having 

been insured in a way that did not result to a gamble or a wager at the inception of the 

contract; thus the Club should recover the sums owed under the reinsurance policy. 

Reinsurers appealed against the decision that the P&I Club bad an insurable interest under 

the contract of insurance made between it and a Lloyd's Syndicate.^^ They (reinsurers) 

sought to avoid their obligations to the Syndicate by aDeging that the Club did not have an 

insurable interest.Alternatively they submitted that the Club was seeking to claim more 

than the value of any insurable interest which it had and was not entitled to do so by virtue 

of s. 3 of the 1774 Act. It was held, dismissing the appeal, that the Club's insurance pohcy 

with the syndicate was not contrary to s. 1 of the 1774 Act and the Club was not seeking to 

claim more than the value of any insurable interest which it had contrary to s. 3 of the 1774 

Act. "Interest" in the 1774 Act was undefined as it was difficult to arrive at a definition 

which would apply in aH situations. Accordingly, each case depended on the precise terms 

of the policy under consideration. In the instant case, three questions needed to be asked, 

i.e. firstly which was -within the true construction of the Club's policy- the subject matter 

of the insurance; secondly, whether there was an insurable interest which was embraced 

witliin that subject matter; and thirdly, whether the insurable interest was capable of 

valuation in money terms at the date of the contract. In answer to aU that, the object of the 

Club's policy was to cover the Club for the losses tliat it would suffer as insurer of its 

members by reference to Axed sums payable on certain events. The Club had a pecuniary 

interest in covering losses for which it might be liable and that interest existed at the time it 

took out the policy. The subject matter of the Club's policy was not so specific that it did 

® Hie principal basis of those allegations was that the fixed benefits payable u n d e r the master lineslip had been 
represented to be but were not a realistic estimate of flie average sums likely to b e paid by the club to its members, and 
that the club had made a substantial over-recovery as a result of the levels at w h i c h the benefits had been set. Section 1 of 
the 1774 Act provided that 'no insurance shall be made by arjy person . . . on the life or lives of any person or persons, or 
on any other events whatsoever, wherein the person or persons for whose use . . . such policy or policies shall be made, 

Aovf no mferef f, or 6}' wo)' ganung or wofen'ng . . ' Section 3 p rov ided 'm oZZ cof ef wAere f/ze /laf/i 
mferef; in f or Zzvej, even; or even/f, no ^eofgr jwm fkoZ/ be recovcre^/ o r receA'e^/_^om f/ze injwrer or wrer^ 
than the amount of value of the interest of the assured in such life or lives, or other event or events'. 

The Syndicate had insmed the Club's liabilities to its members for personal injiary or iUness of persons occurring on or 
in relation to vessels or offshore dgs by way of a personal accident and illness master lineslip policy. The reinsurers had 
then reinsured the Syndicate's liability to the Club 

Reinsurers contended that the Club's insurance î 'as illegal by virtue of the L i f e Assurance Act s. l . 
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not embrace that interest/^ Accordingly the Clnb's policy did not violate s. 1 of the 1774 

Act. The value of a policy had to be assessed at the time that the policy was entered into 

and the assured was entitled to place such value on his interests as reflected the worse case 

scenario. Once that was appreciated, it was clear that reinsurers had not even begun to 

demonstrate that the Club was seeking to recover an amount in excess of the value of the 

interest as at the date of the policy. 

Another case, decided just before the Court of Appeal case of f this year, is the case 

of O' V. which amidst other issues deals with that of the 

requirements for insurable interest. In late 1999 two vessels owned by a company and 

managed by two others were insured by a Lloyd's syndicate (Wellington) under a HuD and 

Machinery (H&M) policy. Due to the fact that the owners were delaying payment of the 

premiums owed and as a result of that the brokers were threatening to cancel the policy, 

the main managing company (ABC) sought alternative cover fbr one of the two vessels (tiie 

MA^ MARTIN P) and insured tlie vessel with another syndicate at Lloyd's ( Jones). The 

vessel (MARTIN P) shortly afterwards run aground and became a constructive total loss. 

The managing company upon receipt of the casualty news found out that the original policy 

had not been canceDed after all, tlms, it cancelled the second pohcy and claimed for a 

constructive total loss. The insurers under the first policy initially agreed to pay and reached 

a settlement; however, upon acknowledging the existence of the second policy, they 

initially declined to pay the whole sum initially agreed on the basis that the second insurers 

were liable to contribute to the loss as co-insurers and later on agreed to pay the balance up 

to the insured value, while maintaining their position that the other insurers were liable to 

contribute. In reaching its decision, tlie Court had to answer various questions, one of 

which was whether ABC, was an assured under both Policies. To answer this question the 

Court had to establish whether ABC had an insurable interest in the vessel MARTIN P. 

Tlie Court found that ABC had an insurable interest. To support its finding the Court stated 

that, contrary to the finding of the House of Lords in in f gfrq/zMa v 

it was held by Lloyd J. that all contractors and sub-contractors were 

V /wf /o AMwrnnce Co (1854) 15 C.B. 364, applied. 

[ 1999 ] 1 A U E . R . (Comm) 69, considered. 

" [2003] A l l E R (D ) 510 (Jul). 

^ [1925] A C 619 

^ [1984] 1 Q B 127 

35 



insured in respect of loss of or damage to the entire contract works and that a sub-contractor 

was accordingly entitled to recover tl% whole of the loss insured, holding the excess over 

his own interest in trust ibr the others. And in Nafionaf OiZweH v Davy 

Coknan J. held that the plaintiff was a co-assured, under a builders' aU risks policy 

taken out by the defendant main contractor, and had an insurable interest in the property 

involved in the common project not owned by him and not in his possession. The Court 

concluded, from the citation of the above cases, that ownership or possession (or the right 

to possession) of the property insured is not a necessary requirement of an insurable interest 

tlierein; commercial convenience can be a relevant factor in determining the existence of an 

insurable interest. The Court justified its conclusion that ABC did indeed have an insurable 

interest in the vessel which satisfied the requirements of MIA section 5(2). The legal 

relationship was the one constituted by the Management Agreement, under which ABC 

contracted to manage the vessel in accordance with the provisions therein set out. Those 

provisions imposed extensive and ongoing responsibilities upon ABC in relation, among 

otlier things, to the maintenance, equipping, repair, survey, classification, crewing, 

provisioning, operation and navigation of the vessel Although lliey did not give ABC 

possession or tlie right to possession of the vessel, and although the commercial 

management of the vessel was in other hands, those provisions gave ABC considerable 

control over the vessel and its operation. Possession or the right to possession is not an 

essential prerequisite of insurable interest; however, ABC stood to benefit by the safety of 

the MARTIN P, and might be prejudiced by its loss, or by damage thereto, or might incui" a 

hability in respect thereof. In addition, the fact tliat ABC was entitled to remuneration 

under the Management Agreement for the services it pmvided and the Management 

Agreement automatically terminated if and when the vessel became a total loss - in which 

event, ABC would be deprived of the opportunity of continuing to earn remuneration 

thereunder - is sufficient benefit and corresponding prejudice for the purposes of section 

5(2). In addition the Court stated that, having regard to the close practical relationship 

between a manager and the vessel under management, there are strong considerations of 

commercial convenience that support the recognition of an insurable interest in ABC. 

^ [1993] 2 Uoyd's Rep. 582. 

3 6 



2.1.2.2. Illegality of the Insured Adventure. 

Section 3(1) of the MIA 1906 states: 

" . . . e v e r y m o r i n g ( k f v g n m r g m a y 6 e f A g < ^ 0 

c o M f M c f q / m o r i n g m g u r o n c g " . 

AdditionaUy, section 4(1) of the MIA 1906 also states that it is an implied warranty that tlie 

insured adventure has to be lawful and that it has to be conducted in a lawful maoner. 

Where the insured adventure is illegal inifio- no valid contract of insurance is ever 

created. However, sinply because the pedbrmance of the adventure contravenes the law, 

does not necessarily render the adventure itself unlawful. AH persons have the right to 

protect their property by insurance, except oZigM (Le. subjects of a foreign state at 

war with the UK) as aH trading with the enemy becomes illegal, as do the insurances 

effected in protection of such trade which are consequently void.^° War does not, however, 

cease actions brought against any ahen enemy who carries on business by representation in 

the UK, as the latter - having commercial domicile in the UK - can be sued and appear and 

deibnd an action against himself although he cannot counterclaim^^ 

2.1.2.3. The Time When the Insurable Interest Must Attach. 

The time that the interest must attach is stated in section 6(1),(2) of the MIA 1906. There 

has to be a genuine interest in prospect at a time an insurance contract is made, and not the 

mere expectation and hope of an interest. 

In (6 Co v. a mere expectancy or hope of continuation of employment 

as ship managers was held to have been insufficient to constitute an insurable interest in 

commission and brokerage, there being no contract in existence.The insurable interest 

must attach, for definite, at the time of loss if not earlier when insurance was effected. In 

As Bennef/ evaluates, r. j". jpongZeff [ 1 9 6 1 ] ! QB 374 ], a ccmlract for the carriage of 
goods was not rendered illegal b y the can le r ' s failure to have a required b y s tatute license, as tlie statute aimed to regulate 
the providers of transport and not to prohibit 'carnage of goods' contracts.; (See Bennett. H. : TTze l a w q/" Aforine 
Wwronce, Clarendon Press, Oxford 1996. in Ch. 1. 

See C a s e f o m r Be// (1800)8 T R 548. 

See Case:Ao62won & Co % Mo7inAe;m7n.rMra7ice Co [ ]914 ]20Can] . Cas 125..' See Ch . l . Lanibelh, R J . qp.cit. 

^ ( 1 8 9 9 ) 4 C o m Cas 223 

63 See pp. 4 7 ^ 8 : O ' M a y D M a n n r fyifwroMcg yviH' onf/ Po/fcy. L L P 1993. 



f V . the defendants recovered the aioount of claim paid 

under a mistake of fact when they later discovered that the plaintiff had no interest, or had 

had at most a contingent one which had not attached. As comments, only a 

mere expectation or hope is not sufficient to constitute an insurable interest - as h^ipened in 

the BwcAanaM case - but if the expectation is the conti act will not be deemed a 

gambling one.̂ ^ Section 6(2) of the MIA 1906, states that an assured must be interested in 

tlie subject-matter insured at the time of the loss, if not at tlie time when the insurance was 

effected. In v. Mo nee, the insurable interest was held not to exist at the time of 

loss, thus the plaintiff was deemed not to have any insurable interest at all and could not 

recover under the policy for the loss sustained. However, this is not always the case. As in 

all rules, likewise in this one, there are certain exceptions. The two exceptions to this 

general rule relate to a and to the position of an assignee. The assured 

of a ' is allowed to recover for a loss, even though he may not have 

acquired his interest in the subject-matter insured until after the loss. The only condition 

barring him from recovery would be that, at the time the contract was effected he had been 

aware of tlie loss whilst the insurer had not. In such a case, he would be breaching both the 

duty to observe utmost good faith and to disclose all material facts and the insurer would be 

entitled to avoid the contract. In the second exceptional case,^^ assignment of a policy of 

insurance may be effected beibre or after a loss. The assignee has no better right than the 

assignor and the policy is of benefit to him only if the assignor has an insurable interest on 

the subject-matter insured at the time of the loss. The policy may be assigned after the loss, 

provided the assignor has an insurable interest at the time of loss.^° Nevertheless, it is the 

insurable interest and not the assignor's rights that are assigned.^^ If the policy has terms 

prohibiting its assignment, it cannot then be assigned by the assured.^' The policy might be 

assigned before or after the loss, provided that the assured has not parted with or lost Ms 

^ [ 1 9 3 2 ] 4 4 L l . L . R e p . 103. 

See O i l , Lambeth. R J . op.cit 

^ ( 1 8 9 9 ) 4 C o m Cas 223 

See C k l . Lambeth. R J . op.cit 

(1876)1 App.Cas 713. 

^ As also per sectioa 51 of the Act 

' See Ch.1, Lambeth. R J op.cit 

As per section 15 of the M I A 1906 

As per section 50(1) ot the M I A 1906 
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interest in the subject-matter insured before or at the time of the assignment. The assignee 

can sue in his name fbr loss recovery, but the underwriter is entitled to any defence 

section.^^ The assignee only has the same rights of recovery as those possessed by Ihe 

assignor. When partial assignment of interest under a policy is effected, it has been held 

that the assignee can sue underwriters in his own name alone only if the whole of the 

beneficial interest has been assigned to him.̂ '* 

An assured, who has parted with or lost Ins interest cannot assign. Thus, in TVorfA q/' 

f wrg Off Co ArcAange/ Manomg & /Mfwrancg Co a cargo of 

linseed was insured with the defendant con^any from Istanbul to London, including risk of 

lighterage. During the vessel's voyage, the original assured sold the cargo to the plaintiffs 

with payment to be made in 14 days 6om being ready for delivery. The cargo was landed in 

London in pubhc hghters, employed by the plaintiffs, one of which sank. AAer the loss, the 

original assured assigned the policy to the plaintiffs who sought loss recovery from the 

defendants. It was held, that the policy had not passed to the plaintiffs by the contract of 

sale, that the original assured had lost interest upon delivery of the linseed into the lighter 

and that the assignment was void; thus, the defendants were not liable for die loss.̂ ^ 

2.1.2.4. Critique on the Existence of the Requirement for Insurable 
Interest in Relation also to Over-Valuation. 

Tlie 1745 Act classified agreed value policies with an excessive overvaluation of the 

subject-matter insured as a species of contracts by way of gaining and wagering. A simple, 

i.e. non extravagant, over-valuation was not presumed as one breaching the indemnity 

principle and was not to be re-opened, whereas policies were to be considered as wagers in 

case the agreed value significantly exceeded the quantum of the overall loss which the 

assured could sustain in the event of a casualty. Nowadays, however, should an insurable 

interest exist, however the contract is not a wager, despite the existence of over-valuation. 

In rAg Maim (No the wager point was not appealed. Thus, it can be said that in this 

way the subsequent 1906 and 1909 Acts do not prevent gambling on the loss of maritime 

As per section 50(2) of the M I A 1906. 

See Case:1%VZ;amj v. AMwroMce Co [1993]42 Ll.L.Rep. 206. 

" (1875) U l 10 Q B 249. 

See Ch. 2 Hodges. S.. op.cit 

[1984] ! U o y d s Rep. 660. 
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property through the medium of excessive over-valimtion by those ha '̂ing an interest in it, 

as long as the policy is not on "p.p.i." terms. If there is over-valuation alongside with 

insurable interest, the insurer has two courses of action, i.e. either to rely on the defence of 

the assured's wilful misconduct, or - if the assured was not aware of it - to rely on the non 

disclosure of a fact suggesting the adventure was of a speculative nature or that the subject-

matter was fraudulently over-valued with the intention to cheat the insurers. 

We note, therefore, that the latter Acts differ from that of 1745 in that their approach 

towards over-valuation is more relaxed so long as insurable interest exists and the contract 

has not been written on "p.p.i" terms. Still, we note that the legislator did not mean to harm 

the insurer's interests; therefore the insurer is not trapped because of the existence of 

insurable interest and has means of defence in case of over-valuation, as these have been 

stated above. 

2.1.3. Marine Insurance Contracts under the Greek Law Regime. 
2.1.3.1. An Introduction to the Greek Legal System and the Interpretation 
of Law in Relation to Contracts. 

Within the context of the Greek legal system and law, the judgments of courts are often 

different, in the sense that the courts are permitted to interpret the same provisions in any 

chosen way even if such an interpretation is against a previous judgment of another or the 

same court. For, the role of the Courts - through their various rulings- is mainly to interpret 

and not to create law. Only on rare occasions, if the judgments are the same for a ver)' long 

period, they might then hnphcitly create law as per them and the content of their rulings, 

but even in that case it is possible that a court may thereafter decide differently.^^ 

Insurance contracts are interpreted according to the general rules on the interpretation of 

contracts established by articles 173 and 200 of the Commercial Code^^, i.e. by applying 

the criteria of good faith and estabhshed trade practice and by seeking the true intention of 

the parties, regardless of the wording of the contract. The courts will not depart easily from 

the contract's wording. The provisions of the CivH Code on contract interpretation are 

mandatory and cannot be waived. However, since it is the objective average model of 

I t IS for (bis reason that Greek court dedsioos and their facts have not been expl ic i t ly analysed t h r o u ^ this part of the 
thesis; mstead. it is the results drawn f r o m the study of the various court rulings that have been incorporated i n the text and 
are presented together with all relevant conclusions. 

See Case: C o w r f . 4 7 7 77/4/7^97, 

4 0 



interpretation which is being sought (when dealing with the interpretation of standard 

printed terras), the fact that there is no negotiation on them at the time of conclusion of the 

contract strongly influences the law interpretation which tends to favour the assured. The 

general tendency is that interpretation should not challenge the validity of the contract, so 

that the assured is protected. This interpretation is ultimately subject to the Supreme 

Courts^° control Other criteria are applied by courts to determine the parties' intention are 

the purpose of the disputed term, the interest to be protected, the legal and factual 

environment, the pre-contractual negotiations, and the nature of the contract. 

2.1.3.2. The Nature and Objective of Marine Insurance Contracts in 
Greece. 

The disputes arising from marine insurance law are considered to be maritime law disputes. 

The objective of marine insurance law is to cover any form of insurable interest exposed to 

maritime perils and to provide indemnity to the assured for the loss occurred. Thus, marine 

insurance contracts are also perceived as indemnity contracts under the Greek law regime, 

offering cover for losses due to maritime perils. 

2.1.3.3. The Formation of the Marine Insurance Contract: Basic 
Requirements. 

If combined, article 257 of the CPML [KINA] and article 189 of the Commercial Code 

produce the terminology of the marine insurance contract under Greek law: 

. . . " i f i j ' a c o f K r o c f , wAergA) ' , (Ag (o 

r / ig - z M r g f w m r A g p r g n i i w r n / o r 

aZ/ ZofKYgj f/zg o j f w r g g f m a y j'Wjg'gr, m ( fwg o / w ( ^ g r f A g 

occwrrgT icg o / ' m o n o m g p g n / j . " 

The conclusion of a contract in writing is a prerequisite for the existence of marine 

insurance, not in terms of its validity, but due to the fact that it is required in case it is to be 

used as evidence of it in court.^^ Evidence by witnesses is only allowed if it can be shown 

that the pohcy was lost accidentaHy.^^ Thus, the issuance of the policy is corrgDulsory for 

Naioely ( in Greek) Apeioc HAyoq 

See Section GRE.p.6. CangibeD D , : infemanoyW jTuwronce Z/zw owf Vo l . I . Oceana Publicadons 2001. 

See Case.- f i m e z t ; Cowrf f p H a p 56^/ / P86 

See Case-. Zyzg/, Cowr,. .477 ; 7 7 9 / ; 9 8 0 A'oB 29,577 
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the insurer. It must have a minimum content and have attached its printed general and 

special terms, binding for the insurer. Practice shows tlrnt marine insurance policies on 

cargo may be issued as negotiable instruments. In this case, the policy must contain the 

clause and is transferred by endorsement and delivery. 

Thus, the contract by law should contain: 

« The details (name,residence) of the assured. 

« Tlie details of the insurer who undertakes to indemnify the assured in case of losses. 

* The nature and the object of the insured property to be exposed in maritime perUs and 

the expected proAt 6om it. Thus, objects of marine insm-ance can be, amidst others : 

- a vessel (art. 263 of the CPML (KINA)) 

a cargo (art. 264 CPML (KINA)) 

the premium (art. 194, Commercial Code) 

- the height (art. 266,267 CPML (KINA)) 

the e^gected pmfit (art. 259,264,286 CPML (KINA) and art. 197 of Commercial 

Code) 

« The risks covered 

« The measure of indemnity. 

* The premium As per article 265 CPML (KINA). the whole premium is owed to the 

insurer, once his cover against the marine risks has commenced, with the exception of 

termination of the risk prior to the commencement of the cover under the marine 

insurance contract.^^ Insurers can pursue judicially the collection of dully owed 
87 

premiums. 

* A vahd date, as per art. 192 of the Commercial Code. 

» The details of the vessel, ie.: 

- name 

classification 

capacity 

- flag 

84 Stating the basic ccailiactual terms that have been agreed. 

^ Inter im insurance contracts are concluded in the form of cover notes, and are val id for the period between the agreement 
on coverage and the signing of the policy. See Section GRE.p.6, Can^beH D. : / n f e m o / z o W WwoTKre a W 

Vol . I , Oceana Publications 2001 

^ See Argyriadis A A . : Zzrw 4''' ed. Sakkoulas PubUcalions , Tbessaloniki.Greece, 1986 

^ In addition the fntemadonal Convention on Arrest of Ships 1999 explicitly a l lows arrest for premiums including mutual 
insurance calls. & also See Argyriadis A A . fZemenrj Lou-. 4'"' ed. Sakkoulas Publications. 
Thessaloniki.Greece. 1986 
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* The perils insured against and the time period for which they are insured. 

* Any exemptions. 

« Explicit reference to any special and specific terms applicable etc.̂ ^ 

The cover note,^^ is not equal to a simple insurance proposal^" or to a temporary 

insurance/^ but is a temporary insurance certificate stating that an insurance contract 

exists. Case law has shown that this is a reversible means of proof, in cases where the 

insurers prove that there has been no contract concluded B-om their part or that their agents 

had no power to do so.̂ " 

The vahdity of the insurance contract is determined by the general rule of validity of 

contracts, as stipulated by the Greek Civil Code. Thus, the contracting parties must be 

adult, sane and capable in law to engage in legally binding transactions at the time of 

conclusion of the contract and, moreover, the insurer's party must have a legal license to 

operate. Furthermore, there must be an existing risk and insurable interest. Lack of any of 

the above renders the contract void. Contracts are also void or voidable, under Greek law 

according also to the Ci^il Code provisions, in case of fictitious or erroneous declaration of 

will in terms of a legal transaction.^^ 

2.1.3.4. The Nature of the Interest: Insurable Interest. 

Under Greek Law, article 196 of the Commercial Code provides that in order to obtain 

coverage there must be a legal or equitable relationship between the person benefiting from 

insurance and the insured property, ie. an insurable interest has to exist. Moreover, the 

insurable interest has to be a lawful one and not an illegal one.^^ 

The policy acconq^anies the insured ot^ect, in the sense that its transfer confers to the new 

owner, the rights and obligations of the previous owner towards the insurer, hi case of 

^ See Mylonopoulos D.: Public and Private Maritime Law. A.Stamoulis Publications, Athens, Greece. 

issued by the insurer's agent accardiag also to English practice. 

^ i.e. the slip. 

See Case: Ar/zenf CowM ZO. jO. 

^ See Section GRE,p.6 Cairpbell D.: fnienwzono/ Jnfwroncf Lzw and AegwZafion, Vol . I , Oceana Publications 2001. 

^ See Mylonopoulos D.: f wt/ic ontf f nvafe Monn'mg Ami, AStamoulis Publications, Athens. Greece. 

See Kiantos B.D ' [.aw;, 6̂ ^ ed.. Sakkoulas Publications.Thessaloniki,Greece 1998. 
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msufance of a vessel (buU msurance), if the latter is mortgaged the creditor is entitled to the 

marine benefit as he is deemed to have insurable interest.^^ 

The requirement under Greek law that a legal or equitable relationship should exist in order 

to have insurable interest is not a condition strictly imperative as such to be met nowadays, 

mainly in the sense that a loss occurred due a peril insured against wiU have to be proven as 

having existed, before actually indemnification can occur; and it is the party contesting the 

existence of this insurable interest that will bear the burden of proof It is more the factor of 

illegality behind an interest to be insured, that will render it non insurable and, in effect, the 

conclusion of such a contract not one justifying indemnification. 

2.1.4.Marme Insurance Contracts under the Norwegian Law Regime. 
2.1.4.1. General Requirements for Marine Insurance Contracts under the 
Norwegian Law Regime. 

Cliapter 1 of the Norwegian Marine Insurance Plan 1996 contains introductory provisions 

in relation to marine insurance contracts. 

Norwegian insurance law distinguishes between 'VAg pgrwM fAe mfwrance", (the 

person entering into the contract witli the insurer) and "fAe (the person entitled to 

compensation from the insurer).The person effecting the insurance and the assured will 

often be one and the same, but this is not necessarily the case. The decisive criterion for 

having status as an " under the insurance is that the person in question is in a 

position where he may have a right to condensation under the pohcy, not that he does in 

acmal fact have such a right under the relevant agreement. In addition to the distinction 

between the person effecting the insurance and the assured, a distinction must be made 

between 'YAe fAf mj'wraMce" and his authorised representative. A broker, 

agent or intermediary is not the person effecting the insurance, but the authorised 

representative of tlie person effecting the insurance. 

j'" is defined^^ eis a common designation for total loss, physical damage, costs, liability 

for damages and other loss which the insurer covers according to the Special Conditions. 

^ See Section GRE,p.6, Can^beH D.: Z/zw oncf jfegWan'on. Vo l . I , Oceana Fhiblications 2001. 

^ See Ch.1 § 1 letter (c). N M I P (1996) Commentary. fhtlD://exchanee.dnv.cnm./nmiD/iadex j i l m l . 

^ Lgner (zfj 
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The concept of is consequently a more comprehensive concept than "damage" 

which, according to ordinary usage, must be equated with physical damage/^ 

A "poZiQ'" according to the Plan corresponds to an under ICA.^°° 

However, the term "poZin;" is firmly estabhshed in marine insurance, and for this reason it 

was thought necessaiy to retain it. In contrast to the provision contained in ICA , the insurer 

has no obligation to issue a policy unless the person effecting the insurance requests him to. 

Frequently other documents wHl have been issued replaces the policy, in which event a 

policy would be superfluous. The insurer cannot invoke conditions to which no reference is 

made in the policy. It would not be expedient, however, to prevent the insurer entirely from 

invoking provisions that do not appear in the policy or the references contained in it. If the 

insurer can prove that the person effecting the insurance was aware of the relevant 

condition and that this was to form part of the contract, the parties agreement shaH prevail 

over the written contract. Where the person effecting the insurance enters into a contract 

through a broker, the latter thereby acts as the representative of the person effecting the 

insurance who under contract law wiU acquire status as a principal. He is different &om the 

agent who normally acts on behalf of the insurer. The broker will prepare a shp for the 

insurer and upon reach of full cover, he will issue a cover note sent to the person effecting 

the insurance ; thus, each party retains a different document. 

The Norwegian procedure contains an extra stage in contrast to the English system, with 

the Provisional Insurance Bordeau (PIB), It could be said that this, in effect, constitutes a 

sort of proof for approval by the parties of the terms of the policy to be issued. The PIB is 

merely a confirmation that a binding insurance contract has been entered into, whereas the 

"slip" with endorsement represents the actual contract. Consequently, a PIB does not 

provide any documentation to the effect that a binding agreement has been entered into, and 

this may lead to ambiguities as to what the broker and the insurer have in actual fact agreed. 

Another feature common to both the Norwegian and English procedures is that the person 

effecting the insurance does not get to see the terms of the insurance contract through the 

cover note until after a binding agreement has been entered into. The person effecting the 

insurance, tlierefore, has no possibility of objecting to the content of the insurance contract 

^ See C h . l § 1 N M I P 0 9 9 6 ) Cammentary IhttpV/exchanse.dn^'.nrWnmip/mdex.html. 

section 2 -2 

See Ch. I § 2 N M I P (1996) Comrneiitary fbttpV/exchanse.dnY cnrp/nmiTViodex.html. 

In the Norwegian market practice, a contract is concluded between brdcer and rat ing leader and is then sent to the other 
insurers and npcm their acceptance issues what is known as a " f r o w f i ' o W ZrKwrance Borffcow " (P IB) to each individual 
insurer for his signature and return to the broker 
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until die agreement is already binding. In Norwegian practice, a contract is concluded 

between broker and rating leader and is then sent to the other insurers. Upon their 

acceptance, the Zngwrance (PIB) is issued and sent to each 

individual insurer for his signature, and then it is returned to the broker. 

2.1.4.2. Insurable Interest under the Norwegian Law Regime. 

Under Norwegian marine insurance law, the concept of insurable interest is fundamental 

and to some extent regulated in mandatory law. Two main requirements exist in relation to 

insurable interest and its insurability, Le. that the interest is a legal one and that it 

encompasses an economic value. It can be argued that in this respect the Marine Insurance 

Act 1906 (MIA 1906) is in a way more restrictive. 

The main idea under Norwegian law is that it is sufficient that the assured has some clear 

possibility of economic loss.̂ °^ A mjwrance", where it has been clear &om tlie 

outset that no insurable interest existed, is invalid. Likewise, the assured must be precluded 

from invoking the insurance after the interest is no longer in his hands. This is a point of 

coincidence with the UK law regime. The insurance should also not cover Ulegal activity. 

The Norwegian Plan defines illegal activities as an alteration of risk.'°^ The regulation leads 

to a distinction according to how strong the iDegal aspect is. If the ship is used primarily for 

the furtherance of illegal purposes the insurer will not be liable for any loss.̂ °^ 

2.1.5. Marine Insurance Contracts under the French Law Regime. 
2.1.5.1. General Requirements and Duties of the Contractual Parties to a 
Marine Insurance Contract under the French Law Regime. 

Art. 8 of the Law of 13/7/1930 and art. L. 112-3 of the Insurance Code (fgf 

state that the contract of marine insurance has to be formulated in writing. This 

is required, since the written form ser\^es the means of proof and it is not strictly a necessity 

for the existence of the contract. The commencement of the contract can also be justified 

One could also conclude, however, if strictly interpreting the law, tliat h i N o r w e g i a n law it is possible to f ind some 

objective measure of the money value of the assured's interest at least to the ex ten t of requiring that a court would be 

prepared to grant damages against a third party who had intofered with the assured's interest. 

For example, when the ship is definitely condemned in prize or passes to a n e w owner. Nor will the n e w owner of the 
ship normally acquire the position of assured under the insurance contract, to the effect that the assured must be 
spedAcally named in the contract, and relating to change of ownership ( See C h . 2 § 1 N M I P (1996) Commentary 
rhttDL/yexchanse-dnv cnm/nrnip/indexJitml.') 

See N P §3-16 

See N P §3-16. third paragraph. 
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by verbal agreement. Thus, it could be said that the written form exists only 

The slip is prepared and then a cover note confirming it; however, the latter is 

not part of modem established practice. The policy is deAned formerly in art. 7 of the Law 

of 13/7/1930, and now in art. L. 112-2 of the hisurance Code (Co& It can 

be construed in tlie form of either a public or private document and it lias to be in writing as 

per art. 2 of the Decree of 10/1/1968. The assured can appoint someone else to receive the 

insurable benefit, whilst remaining liable for the premium payment. The insurer cannot 

escape from his obhgation to indemnify and the assured cannot guarantee to the appointed 

party the validity of the contract. There is an obhgation to pay the premium, under arL 23 of 

the Law of 3/7/1967 and more recently art. L. 172-19 of the Insurance Code (Cock (fM 

Before the law of 3/7/1967, in cases where the premium was not paid, the 

insurer had the right within 48 hours after the time that the premium was due, either to 

rescind or suspend the contract. According to art. 24 of the law of 3/7/1967 and now art. L. 

172-20 of the hisurance Code, in cases where the insurer elects to suspend, the contract stUl 

exists and the premium obligation continues to run, however the insurer's guarantee to 

indemnify is suspended until the premium is paid. There is a retrospective validation of the 

insurance contract if the premium is finally paid before nine days have passed since the 

occurrence of the contracts suspension. If the insurer elects to rescind the contract then the 

contract is ended; however, this is not automatic but, instead, has to be done judicially. 

2.1.5.2. The Nature of the Interest: Insurable Interest. 

Art. 3 of the Law of 3/7/1967, now art. L. 171-3 of die Insurance Code defines insurable 

interest and the requirement that it has to be legitimate. The French Civil Code in art. 6, 

prohibits aH contracts which are contrary to pubhc pohcy. The existence of insurable 

interest is not necessary at the time of the conclusion of the contract but can also be an 

expected one. The insurance contract cannot be concluded if the subject-matter insured is 

aheady lust before the contract's conclusion, as per articles 1108, 1126 of the Civil Code. 

This does not apply, however, witli relation to a floating pohcy. Under French Law, a 

stipulation tliat the insurer agrees to dispense with proof of interest other than production of 

tlie pohcy itself, is considered to reverse the burden of proof. This requires the insurer, if he 

contests the existence of a vahd insurable interest, to prove that no such interest exists. 

U N C T A D Report, Lego/ o/ i t /Dortmienfan o/"fAe Mnn'/K' Confracf, U . N . 1W78. 
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2.1.6. Marine Insurance Contracts in the United States of America 
2.1.6.1. General Requirements for the Formation of Marine Insurance 
Contracts in the United States of America. 

To effect an insurance agreement, each party must provide to the other consideration in 

support of the contract, i.e. the insured's promise to pay premiums and the insurer's 

promise to pay the claims arising under the contract. The contract is concluded in writing 

and conforms to statutory requirements, administrative regulations or regulatory policies. 

An insurance contract may be cancelled in four ways. Firstly, it can be rescinded by mutual 

agreement of the parties. Secondly, an insured has an implicit right to cancel a policy 

unUateraHy at the end of the premium period by simply refusing to pay the next premium. 

Thirdly, an insured may also have an explicit right under the contract to terminate the 

insurance policy unDaterahy. Fourthly, an insurer often has the right to terminate the pohcy 

unilaterally although such a right is sometimes restricted by statute. With regards to the 

interpretation of marine insurance contracts, the Courts determine the meaning of policy 

language by considering the intention of the parties at the time of conclusion of the 

insurance contract. 

2.1.6.2. The Nature of the Interest: Insurable Interest. 

In the U.S.A. an insurable interest requirement for all forms of insurance was primarily 

adopted by the courts and then many states enacted statutes defining the requiremenL^^" 

These statutes are generally written in broad language, leaving room for judicial 

Recent Federal Legislation (Electronic Signatures in Global and National Commerce Act) established that electronic 
signatures and records cannot be denied legal effect solely because tliey are in electronic foiTn as opposed to paper. 

See Article: Johnson J.F.FV.Brown D.R.:I?iteniational Insurance Law and Regulation: United States. March 2001, 
Oceana Publications kc. , Dobbs Feny, N.Y.. U.S.A. 

The American authorities, however, differ upon insurable interest in some important respects f rom English law. and 
must not be presumed to be identical. Tlius. American courts have been prepared to treat a p.p.i. policy as an ordinary 
indemnity insurance if interest could in fact be shown and there was no intention to wager. See Cases : Brown v. 
Mfrc.Mor Cb. 152Fed. Rep.4n.(C.C.A. 9.1907) v. Co.. 279 F.893 (S.D.N.Y.D.C. 1921) ; 

Co.. 37F.2d23 (C.C.A. 2.1930) ; TTzeEai AMon 2), [1958]2 Lloyd s Rep. 578 (D.C.. Md) 
These differences stem form the fact that the development of the American Law on insurable interest proceeded on a 
different basis from English law. The various individual state legislatures were left free to decide the criteria by which 
English Acts of Parliament were to be judged fit to be adopted as a part of their own law. and the statutes on insurable 
interest were not adopted. The American judges did not approve of wager policies and detennined that the public policy of 
their own common law required an insurable interest. The American courts went further than the English law of 1776, as 
they soon held in most American jurisdictions that all wagering contracts were against public policy at common law. so 
that insurances without interest were straightaway unenforceable and void. During tlie course of the 19*" century, the 
American states begun to pass their own statutes, requiring and defining insurable interest. There are a variety of different 
definitions and of criteria of insurable interest, and there are also a variety of further differences in opinion as to the times 
at which an interest should be possessed. { See: Ch 1 .:Le^-Jones N. et al: MarfjrzZ/z'vnr)' on zfrancc l a w , lO"' edition 
London S & M 2002 } 
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interpretation. In essence, inswable interest laws require the owner of the policy to have 

ownership or similar interest in or relationship to the thing or person insured/ 

An insurable interest is a necessary precondition for a valid contract of insurance. If the 

insured has no interest, he can suffer no loss, the contract is deemed to be a wagering 

contract and is void. 

When an interest is insured "P.P.I." ("Policy Proof of Interest"), "F.I. A." ( "Full Interest 

Admitted"), the underwriter will sirr^ly not raise the defence of lack of insurable 

interest. Sometimes marine insurance policies are issued without a clear indication of 

whose interest is insured. The policy is singly written "for the account of whom it may 

concern". The general rule in regard to such policies is that if it was the intent of the person 

taking out the insurance that the interest of the party seeking indemnity be covered, that 

party actually had an insurable interest and indemnity is due by the insurer to that party. 

The individual covered by the nuarine insurance policy need not have been knowm to the 

one procuring the insurance or the underwriter. 

Where the underwriter declines to indemnify on the grounds of a lack of insurable interest, 

the insured has the burden of proving the existence of an insurable interest .Where more 

than one party asserts a claim for indemnification under the policy, the determination of 

each party's insurable interest is according to their interests in the policy, not in proportion 

to their interests in the vessel To assert a valid claim lor indemnification, it is sufficient 

that the insured possesses an insurable interest at the time of loss.̂ ^^ Whether the insured 

The insurable interest doctrine is simply a means used by the slates to p rec lude insurance in situations where the 
contract might amount to wageiing. 

The insurable interest must be held at the time of the loss. See Cases: h o o p e r v. 98 U S (8 Otto) 528.25 L.Ed. 
219 (1878) ; v. De/oware Co.. 1 IF.Cas 683 (CCDPa. 1869 (No 6150) ; Gfitue r. Cb. 79 F.2d 
716 (9'^ O r e . 1935). 

See Case: & Co v. Co.. 279 F .892 ( S D N Y 1 9 2 1 ) ; Such pohcies . known as "honour policies" aie 
used when it is difficult to ascertain if the interest insured is "insurable", even t h o u g h commercia l practice is to insure that 
interest. An example is the policy on "disbursements" which covers hull losses that are not in fact covered by the hull 
policy. {See Cases: Gra in Aoce jn 'ng CoTp. w Con/inenfo^ Co. 726 F 2 d 403 (8''' O r e . 1984); TTze JoAn 68 F.2d. 
901 (2- ' 'Circ) 1934. ) 

See Case: TAc /oAn Azwje/ 68 F.2d. 901 (2°^ Circ) J 934. 

See Case: RgpuA/ic CTiina v. Nar:o?W [ / n i o n f i r e / n f M r o n c f Co., 163 F.Supp. 812 ( D . M D . 1958) 

See Case. 5'M/- grzn'jA Dommzonj v. 7aa7oc^22 F Supp. 545 (SD Cal . 1938). 

' ' ' See Case- .fo/m 68 F 2d 901 (2"^ Circ; 1934 
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possessed the interest at the time of contracting is immateriaL^^^ hisurance contracts that 

violate pnbhc policy are not enforceable by courts, thus they are void/^^ 

2.1.7. Marine Insurance Contracts under the Canadian Law Regime. 
2.1.7.1. General Requirements and the Objective of Marine Insurance 
Contracts in Canada. 

A marine insurance contract, is a contract in which the insurer undertakes to indemnify the 

assured to the extent provided in the contract, against losses incidental to marine adventures 

or analogous ones. It has been held that it is a contract of iadenmity/^° 

A marine insurance contract, under the Canadian law regime, is different from a policy. A 

marine pohcy is an instrument evidencing the contract between the insurer and tlie insured. 

As a consequence, the general rules of interpretation of contracts apply to insurance 

policies. The first rule of interpretation of contracts is that tlie court will consider the 

contract as a whole in order to search for an interpretation that is consistent with and 

promotes the intention of the parties to tlie cont rac t .The application of this general rule, 

however, is not always straight forward. In general, Courts tend to broadly interpret 

coverage clauses and narrowly interpret exclusions.Further, if there is any ambiguity in 

the pohcy, such ambiguity is almost always resolved in favour of an interpretation that 

benefits the insured. This is an application of the doctrine known as confra prq/erenfem, 

which basically means that the words of a contract should be interpreted against the 

interests of the person who drafted it. Indeed, there are many cases where the courts seem 

to have used the doctrine of coMfra as a tool to avoid the plain meaning of the 

policy and the intention of the parties as disclosed by the words used. Although we could 

easily be laid to beheve that the doctrine of is the first rule of interpretation of insurance 

contracts, however, this is not the case. The case of makes it 

very clear that the doctrine of confra is nothing else but one tool to determine 

the true intention of the parties. Tlie approach set out in .BofAAwrjT was 

See SchoenbaumT.J.: AoMzroZf}' c W M o n V z m f S^'ed.. Hornbook Series.West Group. SuPaiLLMiim.U.SVL. 2001. 

See Article: Jdhmson J .F . IV .Brown D.R.i/nfemaA'ona/ //WKrance Z/zw oncf March 2001. 
Oceana Publications Inc.. Dobbs Fen}'. N . Y . , U.S.A. 

See Case: v. Go, (1840) 1 N S R 141 ( N . S . C A ) . / See Braen A.: Z-c DrozVMan'fime aw 
W & L , 1 9 ^ . 

See Case: gaf/z/zMT?; i'. M w f i W Bo:er (& Mac/zzner)'. [1980] 1 S . C . R . 888 

See Case: AeW Crowf/zer y. 6'zMcoe & Erie Gengro/ /ruwroncg (1993)13 C . C . L . I . (2d) 16 

[1980J1 S.C.R. 888 
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recently restated by the Supreme Court of Canada in v. /Mfwrnncg 

In that case, the Supreme Court noted that where two or more meanings are possible, 

the court should select the meaning that promotes the intent of the parties. Furthermore, the 

Supreme Court specifically said that courts should avoid an interpretation which wiH give 

either a windfall to the insurer or an unanticipated recovery to the insured. 

2.1.7.2. The Nature of the Interest: Insurable Interest. 

The object of a contract of marine insurance is to indemnify the assured, for loss suffered 

due to the realisation of a risk covered by the insurance policy. The assured only suffers a 

loss if he has an insurable interest on the subject-matter insured. If there is no insurable 

interest, he is not in a position where he has suffered any loss, and therefore he has no right 

of indemnity. If no insurable interest or expectation of acquiring such an interest exists, 

then the insurance contract is void and treated as a gaming or wagering insurance 

contract. An insurable interest is any interest which would be recognised by a Court of 

law or equity. In v. Co. where an assured 

had advanced funds to a shipbuilder on an unfinished vessel which was in the possession of 

a sliipbuilder, the assured was found to have an insurable interest in the vessel. A party may 

also insure property "ibr whom it may concern". In McGeg v. f Aoenix Co, a 

vessel was owned by a firm consisting of three partners, but was registered in the name of 

one of them and was insured "ibr whom it may concern". The Court found that any of the 

three partners had the right to insure the interest of the partnership and any payment made 

to one would have been a good payment. One partner was obtained to be the agent of the 

other members of the partnership in obtaining the insurance. A party who has a mortgage 

on a vessel has an insurable interest in the vessel to the amount of the mortgage. A 

supplier of goods on a trading voyage has an insurable interest in the property. A vessel 

owner has an insurable interest in the height, though the latter must be specifically 

insured. 

' ^ ( ] 9 9 2 ) 1 3 C . C . L . L ( 2 d ) l . 

See Braen A.: Lc Drozf ManYzmc jgwetec, W & L . 1992. 

' ^ ( 1 8 7 9 ) 4 S.C.R 192. 

' ^ (1889 ) 2 8 N . B . R . 4 5 (CA) . 

^^See Case A ZmweTice/nfwroTzce Cb (1851)8 U C Q B 135 (CA) . 

''^See pp.8-13 Fanandes R . M . : Afonne /zifMrance Z/ iw c / B T i t l e r w o i t h s . C a i i a d a . 

'^°See Case jifaZ/ y. Marznr /njwronce Co (1871)1 PEl 428. 
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In Canada, however, tlie restrictive approach taken by the House of Lords in Macawra was 

rejected in the non-marine case /Mfwrnnce Co q/Cano^fo v. In 

that case, Mr Andreas Kosmopoulos had been in the business of operating a leather goods 

manufacturing establishment in Toronto since 1972. The business was actually carried out 

by "Kosmopoulos Leather Goods Ltd", of which Mr AKosmopoulos was the sole 

shareholder and director. The incorporation notwithstanding, Mr Kosnx)poulos conducted 

all his business as though it were a sole proprietorship and the business correspondence and 

his insurance policies identified the business of Andreas Kosmopoulos operating as "Spring 

Leather Goods". The insurance company namely "Constitution Insurance Co" were 

subscribers to a subscription policy insuring the business against fire. In May 1977 a fire 

broke out in adjoining premises and as a consequence the area leased to Mr Kosmopoulos 

was damaged by fire, smoke and water. The insurance company denied a claim on the 

policy on the grounds that Mr Kosmopoulos did not have an insurable interest in the assets 

that were lost. At trial, the Ontario Supreme Court rejected this argument. His Honour 

HoUand J. declined to attribute any significance to the incorporation as being a mere 

fiction. The insurance corqpany appealed and the appeal was dismissed. The Ontario Court 

of Appeal expressly declined to fbHow The submission was made that 

Afacawm should, therefore, no longer be followed in Canada. The Supreme Court of 

Canada agreed, finding that there was no basis in public policy fbr the restrictive approach 

adopted by Lord Eldon. The Court noted that this approach had been abandoned in many 

American jurisdictions in favour of the test of any lawful economic interest in the 

preservation of the property from loss or damage without leading to any difficulties. It was 

also noted that the commentators in the USA and Canada seemed to be unifbrmly in favour 

of the adoption of a test based on whether the insured has a factual expectation of loss. 

2.1.8. Marine Insurance Contracts in Australia. 
2.1.8.1. Basic Requirements under the Australian Law Regime. 

Sections 7-10 of the MIA 1909, deAne marine insurance. Section 7 of the MIA 1909 

defines a marine insurance contract as a contract whereby the insurer undertakes to 

"(1987)34 D L R (4"^) 208. 

'"^[1925] A C 619. 

" ^ [ 1 9 2 5 ] A C 619 

See p.237. Australian L a w Reform Comnilssicm.: /(gv/cM' ffte Man'ne /n jwroncc Acf 7P09, A p r i l 2001, 
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indenmify the assured, in maimer and to the extent thereby agreed, against marine losses, 

i.e. the losses incident to marine adventure. 

2.1.8.2. The Nature of the Interest: Insurable Interest. 

Sections 10-21 of the MIA 1909 deal with insurable interest. The principle of insurable 

interest is derived from the fundamental principle of indemnity, namely that the insurer is 

under an obligation to reimburse the assured for the actual loss from the covered risk and an 

insured is entitled to be restored, sutgect to the terms and conditions of the policy, to the 

financial position enjoyed immediately before the loss. To confirm that the assured suffered 

a loss, he must show that he had an insurable interest in the subject-matter insured. 

Section 10 of the MIA 1909 provides: 

c o M f r o c r ( y / M a n M e ( M f w r a n c g A y 

g a m i n g o r w o g g r i n g ig v o i d 

C2j A coMfrocZ o/' /MoriMg imwromcg i f <7 

g o M i i n g o r w o g e r i n g conrrac f . " 

( a j w A e r g r / ig inj^wrg^f M y n o ; o n i M f w r o ^ i g i M f e r g j T 

d ^ n g < f 2 ^ f / i i j A c f , w W f / i g c o n f r o c z i f g / i r e r e ^ f 

i n f o w i f A n o g . ) p g c ( a / i o M q / a c ^ M i r i n g .ywcA o n 

i n f g r g g f ; o r 

C6j wAgrg fAg p o i i c y i f m^wfg 'inzgrgj^f o r n o i n f g r g j ^ ' , 

o r ' w i r A o w f / w r r A g r p r o q / ' q / ' i w g r g f f f A m fAg p o Z i c y 

i f & g y , o r , 'wifAowf 6 g n ^ ( o / g a f v o g g (o fAg i f i ^ u r g r ' , 

o r .ywfygcz fo on) ' ofAgr Z i ^ f g r m 

f r o v i d g d (Aof, wAarg (Agrg i j n o poggi^i i izy 

j ' o i m g g , a p o Z i c } ' /Moy 6 g gjg^c(g<f w i z A o w f 6 g M ^ f q /" 

f o i v a g g (0 zAg i n f w r g r " . 

Section 11 of ±e MIA 1909 provides: 

' Y J j zo zAg provi.yzonj^ q/" zAzf Acz, g v e / ] ' 

p g r j ' o n A o j a ; ; i n ^ w r a W g inzgrgj^z w'Ao i.y inzgrg j^zg( / 

i / i zAg 7Mori/zg o^fvgnzwrg. 

/ n p o r z i c w Z a r , a p g r . y o n i7zzgrg.yzg(f i n a 

m o r i n g o^fTgnZzfrg wAgrg Ag ĵ Zan^^y zn on); / g g a Z o r 

ggwiza^/g rgZazion Zo zAg o^fi/gnzwrg, o r Zo oMy 

inj^z^roZ^Zg propgrz) ; oz ri.y^ zAgrgin, i n c o n ^ g g w e n c g 

q/"wAicA Ag mcr^' 6 e ? i ^ z by zAg gq/gr\' o r dwe 

orr ivoZ qyiyiywroA/g propgrzy, o r nwry 6 g 

p r ^ w d i c g d 6); iZf Zof j , o r 6) ' (fwnzzgg zAgrgZo, o r 6) ; 

zAg (Zgzgnzion zAgrgq^ o r /na); incz^r ZioAiZiZ)' i n 

r g j p g c z z A g r g q ^ " 
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The MIA 1909 does not provide an extensive definition of an insurable interest. In the 

general law of insurance in Australia, the ICA, in sections 16 and 17, modified the concept 

of insurable interest. 

Section 16 of the ICA states: 

" o coMfrocr o / g g M g r o / m f w r o / i c e 

r g g j o M (Aaf (Ag im-wrgf^ Aove, o f rAe 

r i m e wAg/z fAg comrrocf wcw gn fgrg f / info, a n 

inrgrggf i n (Ae g w ^ / g c f - m o O g r c^z / ig c o n f r a c f . " 

The ICA uses an economic loss test to determine whether the insured has a sufficient 

interest to claim under the pohcy. Section 17 states that where the insured has suffered a 

pecuniary or economic loss, tlie insurer is not reheved of liability by reason only that, at the 

time of loss, the insured did not have an interest in law or in equity in the property. 

Since the implementation of these provisions in the ICA some 15 years ago, there appear to 

have been only three cases dealing with sections 16 or section 17. In f ac i l e DwnZop 

V. Theaghe J., in the Supreme Court of Victoria, 

identified uncertainty as to whether section 17 could be relied upon by a non-party insured. 

In v. Jgf CAarfer Pfy Hill J., in the Federal Court, held that -

by virtue of sections 16 and 17 of the ICA - a company that had contracted to maintain and 

crew an aircraft could not be said to have an interest in a contract of insurance covering loss 

from damage to that aircraft. In Acfvonce fTVeii; Wafgj) /Mmrancg AggncigjfO v. 

Samuels J. A. found that, under s.l7, a husband had an economic and, 

therefore, insurable interest in bis wife's clothing and other personal effects. Although 

the requirement of insurable interest has been abolished in relation to contracts governed by 

the ICA (under which the insured may only suffer an economic loss in order to claim) 

nevertlieless, a contract is deemed as gaming or wagering and thus void, unless the insured 

party has an insurable interest in the insured property at the time of loss. It is not necessary 

It does, however, provide that mortgagees and lessees of insured property have an insurable interest and tliat an 
insurable interest may be partial, defeasible or contingent. It also specifically re fe res to other interests as being insurable 
such as that of a lender of money on bottomry or respondentia , tlie master or c rew members in respect of their wages, a 
person advancing freight and an insured in costs of insurance R&ich it effects. 

(1997)9 A N Z Ihsnnmce Cases 61-357. 

(1991)6 A N Z Insurance Cases 61-054. 

^=(1988) 1 2 N S W L R 2 5 0 . 

'^^See Derringlcm S.: AwjfroZia.' oMtf Permwfao'onj on f/ze o/".Marz'ne /fzjwrance. Ch. 11. The Modem 
Law of Marine ksurance, Vol . 2. LLP 2002. 
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twDweryer to hu&ve siicliao iiUxsnsst \Arbeiitlie iasiuraiKze istsffecbsdl, tKyo/eTH&rliie assured imist 

at least have an expectation of acquiring one. 

As per section 21 of the Act, the insurable interest may be assigned, although that does not 

transfer the rights under the contract of insurance, unless that is also part of the agreement. 

As per section 56(1) of the Act, a policy is also assignable unless precluded by its express 

terms. As per section 57 of the Act, if the pohcy and the insurable interest are not 

transferred at the same time, (in case the assured looses or disposes of its insured interest 

before agreeing to assign the policy) any subsequent purported assignment of the policy is 

inoperative, although it seems that the actual assignment can occur at a later time. 

2.1.8.3. Insurable Interest & the Requirements for Marine Insurance 
Contracts under the Australian Law Regime: the Reform Proposals. 

The A.L.R.C. has undertaken the task to reform Australian marine insurance law and has 

produced its reporL Chapter 15, of the Commission's Report, covers issues relating to the 

formalities of the contracts and policies of marine insurance. 

Section 28(1) of the MIA 1909, prevents the admission into evidence of any contract of 

marine insurance, unless a policy has been issued in an action for recovery under a policy. 

In order to protect stamp duty revenue, the Commission proposes to repeal the relevant part 

of section 28, since there is no longer any revenue to pmtect; therefore section 28 has 

become a formal hindrance to the proof of a contract in legal proceedings for the recovery 

of a loss under the policy. 

In order to clarify the legal status of the "slip", the Discussion Paper, drafted by the 

A.L.R.C. , suggested that the provisions of tlie MIA should be amended to allow a slip or 

any other document recording or evidencing the contract of marine insurance to be 

regarded as prima evidence of the contract in the absence of any other documents. 

The Commission, in allowing this, did not wish to give the slip or any other contractual 

'''"A strict approach on insurable interest was taken in the South Australian Supreme Court case of T r w o n Ewf/zmoverf 
A y ZJi:/ v. [ /won fYre /muronce, / C 7 7y, which involved the purchase of a bulldozer. The purchaser 
was held to have no insurable interest in the bulldozer even though he had lent the owner money which was to be deduced 
f rom the purchase price. 

See "The Australian L a w Reform Commission Reform: 91: Report", contaiaed i n the fol lowing webpage: 
httD://www.austlii.edu.au/au/other/alrc/Dublicati(ms/retx]rts/91/. For the same reasons, it recommends the repeal of the 
prohibition i n M I A s.31 of time policies for periods over 12 months. I t also recommends changes to section 35 of the M I A 
1909. to ejq^and the statutoiy acceptance of floating pohcies to cover anmiHl and o p e n cover in arder to remove any 
imcertainty about their status as policies within the meaning of the M I A 1909. 
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document any greater status or evidentiary value (than the one it normally bears when used 

to show the true contractual intention of the parties) but to permit the parties (especially the 

insured) to introduce into evidence whatever contractual documents are available to it in the 

absence of a duly issued policy in order to advance his case. 

Chapter 11 of the A.L.R.C. report reviews the requirements under the MIA 1909, that the 

assured have an insurable interest in the insured property at the time of loss. The A.L.R.C. 

proposes to remove the requirement that the assured have an insurable interest in the goods 

insured at the time of the loss. Although this interest is not required when the contract is 

concluded, the assured must nonetheless have it at that time an expectation of acquiring an 

insurable interest. Usually, an assured is taken to have an insurable interest in goods if there 

is the legal relationship of property (ownership) or if he bears the risk of damage to the 

goods. In this respect the A.L.R.C. seeks to replicate the I.C.A. reibrms by substituting a 

requirement that the insured suffer an economic or pecuniary loss. 

The proposal aims to overcome a usual problem in cargo insurance when an insured has 

paid for the goods and arranged insurance cover over the goods but has not yet acquired an 

insurable interest in the goods under the sales contract at the time the goods are damaged or 

lost. The requirement for an insurable interest appears to create problems in case the 

assured purchases goods on F.O.B., C. & F. or C.F.R. terms, where the assured does not 

have an insured and insurable interest in goods prior to loading aboard a ship, even if he has 

paid for the goods before that time, unless a pohcy includes both a "lost or not lost" clause 

and "warehouse to warehouse" cover. Also, in case of assignment of a policy, this can be 

ineffective if it is assigned when the assured has already parted with or lost its insurable 

interest. The insurance industry has strongly resisted to the abolition of the requirement for 

an insurable interest.Judging by the initial reaction to tlie proposal and having 

anticipated tlie resistance already met so far, the A.L.R.C. has prepared additional 

alternative recommendations to resolve the problems. 

See "The Australian L a w Reform Ccmmnissiaa Reform: 91: Report", contained i n the fol lowing webpage: 
http ://ww%' .austhi. edu.au/aii/other/alrc/Dublicaticins/reDart&91 / 

'^Nevertheless, the Commiss ion is not convinced that this requirement is necessary for the presen 'a t ion of the marine 
insurers' legitimate r i ^ t s The change shonld make little difference to the l e g a l position of insurers as there is still a 
requirement for a loss suffered by the insured that falls within the terms of the policy, h i any event the insured can only 
ever recover under the pol icy its actual loss under the indermity principle. 

The alternative is to provide that buyers of insurable property acquire an insurable interest no later than when the buyer 
pays for it or is obliged to pay for it assumiaE the buver does ultimately pay f o r it. 
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If the subject-matter of the policy is assured lost or not lost', the assured may recover 

although he may not have acquired his interest untD after the loss, unless at the time of 

effecting the contract of insurance, the assured was aware of the loss and the insurer was 

not so aware/^^ Policies are effected upon a 'lost or not lost' basis where insurance is taken 

out in the absence of any information as to the loss or otherwise of the subject matter, be it 

a vessel or cargo. Thus, without this exception, an assured acting in good faith without 

knowledge of any loss may well have been deprived of recovery merely upon the grounds 

of ignorance as to the state of affairs. Even under this provision, however, the assured must 

prove tliat at the time of the loss the risk had attached to the subject matter.̂ '̂ '̂  For example, 

in the case of f fy. ZLfdl v. Co. where, in response 

to an advertisement to ship goods, persons purporting to represent a transport company 

collected the goods, the owner insured them under a certificate of marine insurance as from 

the next day and the goods were apparently stolen by collector. It was held that the plaintiff 

failed to prove that the loss occurred after the risk attached to the goods and there was no 

obligation to indemnify the assured under a Tost or not lost' provision. Further, the assured 

cannot caU in aid the ' lost or not lost' clause unless the loss in question has fallen upon 

him. 

The case which is of particular interest in the marine context in relation to the requirement 

of insurable interest in marine insurance law is that of JowfA WaZef Zeaf/zer Co. fry 

/nmraTzcg Co. The facts of this case are as follows: 

Between May and July 1998, the appellant agreed to purchase quantities of leather on 

F.O.B. terms from a number of Brazilian suppliers. The goods were consigned by the 

sellers to a forwarding agent who arranged for cargo consohdators to pack them into eleven 

containers. Seals were then attached to tl̂ e containers. In June, July and August 1998, the 

containers were loaded on board three vessels for carriage to Sydney. However, prior to 

loading, ten of the containers were pilfered. Fresh seals had been h-audulently attached, but 

there was no suggestion that the sellers had been involved in the theft or any fraudulent 

conduct. The appellant claimed under its open policy with the respondent, which contained 

"warehouse to warehouse" cover. 

s . l 2 ( l ) M I A 1909. 

'^See p.355 et seq.: Butler D . A . & Duncan W , D . : Manc'me Zviw in Legal Books, 1992. 

''^^(1987) 4 A N Z Insurance Cases, 75-029. Supreme Court of Tasmania. 

(1990)103 F L R 7 0 , [1991] N S W I R 699 
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The claim was rejected on the basis that the goods had not been at the appellant's risk when 

they were stolen. The appellant then claimed against its sellers, hoping to obtain the 

benefit of their insurance, however the sellers were uninsured. The appellant elected not to 

pursue any contractual remedies. Thus, the action proceeded against the respondent marine 

underwriter. 

In this case, the contracts of sale called for the appellant to pay on the goods on a "cash 

against documents" basis (i.e. prior to their arrival in Sydney and before they could be 

inspected). The trading terms, therefore, entered into by the appellant meant that it ran the 

risk of paying for goods they had already been stolen. Despite the submissions made 

by counsel for the appellant that, by virtue of the course of dealing between the parties, 

they impliedly agreed that the risk of the goods would pass to the appellant prior to loading 

of the goods onto the ship, the m^ority judgement held that certainty must prevail. As the 

appellant gave the Court a range of alternatives as to when the risk may have passed, 

varying from inland warehouses to the time of packaging into the containers, the Court was 

unable to accept that any of those submissions for the purposes of giving the contract of 

sales business efficacy or added implied terms. The Court held that the open policy issued 

by the respondent was for "goods and/or merchandise" and was limited to such goods "in 

wliich the insured had an insurable interest". Sntqect to the "lost or not lost" clause the 

Court, however, held that the open policy did not cover the appellant in respect of the goods 

prior to their loading onto the ship (i.e. before the risk passed) and did not cover it against 

the financial risks it incurred when it paid cash against documents.^^° At First Instance, 

Justice Camithers confirmed the rule that a purchaser F.O.B. does not have an insurable 

interest in goods during transit form the seller's warehouse to the ship's rails. His Honour 

held that tlie transit clause could not operate to extend the cover to an earlier point in time 

in the absence of an insurable interest. On Appeal, the New South Wales Court of 

Appeal agreed with the tiial judge that the assured did not have an insurable interest in the 

goods at the time of loss, and therefore could derive no assistance &om the transit clause. 

Tlie pre-loading portion of the warehouse to warehouse clause is, viewed in isolation, 

worthless tc a purchaser ou F.O.B. terms and does not in fact provide the cover as its name 

suggests The position of an insured buyer F.O.B. or C.& F. may be improved by the 

See Deniiigton S.: Australia: Perspectives and Permutations on the Law of Marine Insurance. Ch. 11, The Modem 

Law of Mai ine Insurance, Vol. 2 . L L P 2002. 

'^See Article: Taylor M . : f/zf Aegwremenf on /nzerejf m f/ig VWanne Acf AzVZ ' 
(2000)11,147 Insurance Law Journal 

See Derringlon S ' Ai«rra/:a.' oncf fermufoziom on lAr Low JVfarine fruwrwice. Ch 11 The M o d e m 
Law of Marine Insurance. V o l 2 L L P 2002. 
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insertion of a 'lost or not lost" clause in the policy and, ultimately, it was held in the Court 

of Appeal that the insured was able to recover relying on the that particular t}'pe of clause 

in combination with warehouse to warehouse cover/^^ 

There has been extensive criticism regarding the operation of the requirement for insurable 

interest in this context, amidst other reasons, mainly due to the differences in interpretation 

reached by Justice Carruthers at First Instance and by the Court of Appeal Thus, in 

Australia, the only appellate decision that has recently considered the issue, namely 

Wafgj' LeafAer, appears to be authority for the proposition that where an insured 

suffers a loss prior to obtaining the insurable interest in the goods,^^'' and subsequently 

acquires an insurable interest in those goods, a combination of a "lost or not lost" clause 

and a warehouse to warehouse clause entitles the insured to indemnity. 

In brief, as a consequence to the current law pertaining to the requirement of an insurable 

interest in marine insurance, the A.L.R.C. has recommended the abolition of the 

requirement for an insurable interest and the inaplementation of provisions in similar terms 

to sections 16 and 17 of the I.C.A, with the aim and purpose to enable purchasers of 

insured goods to obtain insurance to cover their exposure to the potentiality of loss if they 

pay for the goods before they acquire an insurable interest in them under the contract of 

sale.^^^ 

More extensively, the A.L.R.C. report recommends that in relation to insurable interest, 

sections 10-12 of the 1909 Act should be amended to be consistent with ICA sections 16-17 

in relation to the requirements for an insurable interest. The MIA should provide that: (1) a 

contract of marine insurance is not void by reason only that the insured did not have an 

See Deirington S.: Australia: Perspectives and Permutations on the Law of Marine Insiwance. Cli, 11, The Modem 
Law of Marine InsTraace, Vol. 2 . LLP 2002. 

At first instance, Justice Carruthers stated that, consistently with the fundamental principle that a contract of insurance 
is a contract of indemnity, an insured cannot rely on a "lost or not lost" clause unless the loss falls on it. He held that the 
loss in question had clearly not fallen on the insured, even though it had already paid for the goods, who was entitled to 
recover the purchase price from the sellers. In contrast, tlie Court of Appeal found that the insured had suffered a loss 
even tliough the insured was not at risk when the goods were stolen. It was sufficient that the insured suffered financial 
loss because of the prior loss of the goods. Hie fact that it had contractual remedies against its sellers was no barrier to a 
claim on the insurance. [See Derrington S.: Australia: Perspectives and Permutations on the Law of Marine Insurance, 
Ch. 11, The Modem Law of Marine Insurance, Vol. 2 , LLP 2002.] 

Par exarr{)le by paying cash against documents. 

See Derrington S.: AuffroZio. ffrmwfafionf on f/K Z/iw q/".Morz/ie /yiywrancp. Cb. 1 ]. The Modem 
Law of Marine Insurance. Vol. 2 . LLP 2002. 

' ^ A L R C S l . p a r a . I I 92 
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interest in the subject matter of the contract at the time when the contract was entered into; 

and (2) where the insured under a contract of marine insurance has suffered a pecuniary or 

economic loss by reason of damage to the insured property, the insurer is not relieved of 

liability under the contact by reason only that the insured did not have an interest at law or 

in equity in the property. Sections 13-21, 57 and 90(3)(c) and (d) of the MIA 1909, which 

rely on the concept of insurable interest, should be repealed as a consequence of the 

abolition of the requirement for an insurable interest. 

As previously mentioned, the Commission - being aware of the sensitivity of the issue of 

insurable interest - also included in its report some alternative recommendations in case 

the initial ones would not be adopted and the requirement fbr insurable interest would be 

retained. In that case, a new provision should be inserted into the MIA providing that a 

purchaser of insurable property acquires an insurable interest in that property by no later 

than the time when it pays for the property or when it becomes bound to pay for the 

property provided that it subsequently pays for it. Similarly, if the initial recommendation 

on insurable interest is not adopted and tlie requirement fbr insurable interest is retained, 

MIA 1909 s. 16 should be amended to cover secured loans over insurable property 

generally, not just bottomry and respondentia. The effect of the alternative 

recommendations would be that there would be no legal impediment in principle to the 

insurance of goods prior to loading aboard a ship or at any other early stage of the transit. A 

purchaser of goods would be able to seek cover for any loss of the value of the goods or 

any profit that it might earn &om them with the risk attaching as soon as the goods are paid 

for. It is considered that this would avoid the need fbr the market to resort to "F.O.B." or 

"C&F' "Pre-sliipment Clauses" which, given the requirements of insurable interest in the 

MIA 1909, are probably unenforceable. 

See Dernngtcm S . / W f r a / i a ; fer jpecfn 'ef on fAg Ch. 11. The M o d e m 
Law of M a i i a e Insurance, Vo l . 2 , L L P 2002. 

'^See "The Australian L a w Re fo rm Commission Reform: 91: Report", contained i n the foUowing webpage: 
hltD://%'ww.aust]ii.edu.an/aii/other/a]rc/Dublications/reDorts/91/. 

See Derrington S.: Aw^rraZia; f eripecfivef mW on f/K Low M a r i n e Ch. 11. The h^odem 
Law of Mar ine insurance, Vol . 2 . L L P 2002 

60 



2.2. The Cover Offered under Marine Insurance Contracts in the Various 
Common Law and Continental Law Jurisdictions. 
2.2.1. The Coverage Offered under the English Law Regime. 

Schedule 1 to the MIA 1906 contains the standard form of marine policy perfected in the 

18"̂  century, adopted in 1779 and being used until 1983/™ In 1983, the Lloyd's SG Policy 

was scrapped and replaced with two new standard forms one for use by Lloyd's 

underwriters, and one for use by insurance cong)anies. The broad effect of the old form of 

the policy was to provide cover Ibr perils of the sea, war risks and aH other related perUs. It 

was nevertheless limited; firstly by section 55 of the MIA 1906, which codifies the position 

estabhshed by common law and excludes 6om the coverage of marine policies, losses not 

proximately caused by an insured peril, losses proximately caused by the assured's wilfiil 

misconduct; and provides that losses proximately caused by delay, ordinary wear and tear, 

inherent vice and the hke are to be regarded as excluded, unless specifically included, and 

secondly by the established standard terms for different classes of marine insurance 

agreement to be appended to them, known as Institute Clauses. 

Most of the basic Institute Clauses exclude liability Ibr loss resulting from war, strikes, 

mahcious acts and nuclear explosions, and coverage is provided for such risks by specific 

Institute War and Strikes Clauses. The most important feature of the clauses, however, 

can be said to be that they excluded the war risk cover included in the Lloyd's SG Policy 

and have also sought to reverse the effect of rulings made by the Court as to the meaning of 

the Lloyd's SG Pohcy. The Clauses were revised in a number of respects in 1995 and again 

in 2002 and in 2003.̂ ^^ 

More specifically, the latest version of the Clauses, ie. the International HuH Clauses, 

provide cover under four heads, i.e. for marine perils covered irrespective of due diligence. 

W h e n it was replaced b y a much simpler common f o i m 

I n addition, the Institute Cargo Clauses exclude liability where the loss arises f r o m the unseaworthiness of the 
vessel. 

The new International HuU Clauses 2002 were published on 1 November 2 0 0 2 and were revised again on 1 November 
2003. K n o w n as International H u l l Clauses 1/11/02 and International HuU Clauses 1/11/03 respectively, they supersede 
the 1995 Hull Clauses with the a im to provide clarity and reduce uncertainty f o r b o t h the shipowners and the 
underwriters and to bring the standard wordings up-to-date with current market pr ice . The n e w clauses update, as opposed 
to revise, the 1983 and 1995 wordings, and have im^iroved the clarity of previous ones, by simply being closer into line 
with practice. The new clauses leave more corrg)lex areas to be debated at the nex t revision. A market-wide review of the 
clauses is under way, as the Joint H u l l Committee undertook to make a six m o n t h assessment of how the new clauses were 
working.; ( See Wall , D.J.: "ZnffmaffonaZ TiZu/Z CZawfef .7/77/02' A Commentary ", Shqiping & Trade Law, Vol .3,No 1. 
2003. ) ; See U o y d ' s List News: Fresh Look at HuL Clauses Under Way: Wednesday June 11 ,2003 . 
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for marine perils covered subject to due diligence, for poDntion hazards and collision 

hazards. Regarding marine perils covered irrespective of due diligence, the list of the 

revised Clauses provides also, in clause 2, cover for loss or damage caused by accidents in 

loading, discharging or shifting cargo or fuel The new element is that this cover has been 

extended to include stores or parts/^^ Clause 2.1.9.. extends clause 6.2.5. of ITC 1995 to 

include contact with satellites, aircraA, helicopters or similar objects, and no longer is 

subject to the need of due diligence that was previously essential. The cost of repairing or 

replacing burst boilers or broken shafts is excluded from the cover in respect of loss or 

damage caused by such incidents; loss or damage caused by any latent defect in the 

machinery or huH continues to be covered, but not any of the costs of correcting the latent 

defect. AH the perils previously Usted in clause 6.2. of ITC 1995 were subject to a proviso 

whereby loss or damage caused by such perils was not recoverable if it was due to the want 

of due diligence by tlie assured, owners, managers or superintendents or any of their 

onshore managers; whereas now there is no longer any reference to superintendents or 

onshore managers, in line with the reaction of the market and the people involved in 

making business witbin it.^^ The 2003 revision also offers cover for common costs given at 

50% where loss or damage is caused by burst boiler, broken shaft or latent defect and for 

the correction of the latent defect and the repair of the loss or damage caused thereby. As 

per Clause 41 of the 2003 revised Clauses, subject to the underwriters agreement and in the 

absence of due diligence, additional peril cover is given, as optional, to include the 

remaining 50% of the common costs , the costs of repairing the broken boiler/shaft and 

correcting the latent defect as well as for loss or damage to the vessel caused by accident, 

negligence, incorrpetence of error of judgement of any person. Clause 3 is new. Entitled 

it provides cover in respect of loss or damage by an insured perU to 

equipment and apparatus instaDed fbr use on the vessel which is not owned by the assured, 

but fbr which he has assumed contractual habihty, the value of which is stated to be 

included in the vessel's insured value. Furtlierrmre, the underwriter's hability is limited to 

the assured's contractual hability fbr the loss or damage or the reasonable cost of repair or 

replacement, whichever is less. Similarly Clause 4 is new, providing cover for loss or 

damage by an insured peril to parts taken off the vessel. Cover is hmited to 60 days, whilst 

the parts are not on board the vessel Periods in excess of 60 days are subject to a held 

See Wal l , D . I " W e m a n ' o r W f fWf CZaujM 7/7 7/02; A Cornmenmry Shipping & Trade Law, V o l 3 , l i o 1. 2003. 

The facl that superintendents and cmshore managers were included under the I T C 1995 reginK was one of h e zn^or 
factors why I T C failed to gain widespread acceptance. Stih, this deletion w i l l not be helpful to owners i a all cases, siace it 
leaves open the question of whether the assured can be personiSed by a high-ranking marine superintendent with partial eg-
coirq]lete autonomy delegated to him. even thouch he may be below board level . 
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covered proviso. Clause 4.5 limits the underwriters' liability to 5% of the vessel's insured 

value, with further provisions within cl.4 relating to the measure of indenmity in respect of 

both leased parts and any parts covered by other insurance. Clause 6 rephcates Clause 8 of 

the rrC 1995, providing cover for 3/4ths collision liability. A significant alteration, 

however, is that of Clause 6.3 whereby underwriters have successfully capped their 

exposure to such costs by hmitiag their liability under this clause to 25% of the vessel's 

insured value. If the extension for 4/4ths coUision habUity is agreed upon,̂ ^^ then, although 

underwriters will be covering aH the costs, the 25% limitation will nevertheless apply. 

The Institute Cargo Clauses faD into three classes, (A), (B) and (C). The Institute Cargo 

Clauses (A) provide aU risks cover, whilst (B) and (C) are narrower and limited to coverage 

of specific risks, again subject to specific exclusions. 

The Institute Cargo Clauses (A) on "aU risks" via Clausel cover aH risks of loss or damage 

to the subject-matter insured. "All risks" concerns fortuitous events only. The principle also 

encongiasses express exclusions apart &om those contained in the policy. Although it 

involves all forms of losses, it should also encompass physical loss of the insured subject-

matter. The m^or difficulty in relation to all risks policies has been the determination of the 

burden of proof 

The case of a/icf forgign Manng /oj'wraMCf Co v. - which set tlie 

principles - raised a presun^tion of loss within the pohcy, as long as the loss is of a 

nature that would not normally arise in the ordinary course of events. 

In more recent cases, a less generous presumption in the assured's favour has been taken 

and the insurer could suggest a number of possible causes of the loss outside the policy and 

An optional add-on in Part 2. cl. 40. 

This limit is not likely to affect the run-of-the-mill collisions; rather it wiU v e r y likely only "bite" in cases involving 
very low insured values or substantial collisions. ; See Wall, D.J.: "International Hull Clauses 1/11/02: A Commentaty". 
Shipping & Trade Law, Vol .3 ,No ] . 2003. 

' ^ [ 1 9 2 I ] 2 A C 4 1 . 

Although previous cause could not be indicated by the assured. 

Once Ihis is proved, the onus of proof switches to the instirer to demoastrate that the loss arose as a result of a specific 
excepted peril.; {See Para. B-0570- B-0591. The Coverage of Marine Policies, in M e r k i n R.: CoZmvaztc & Merh'n ' f 
jTuwronce Con/roc/ ZxzK'. S & M London, April 2002.) 

For example See Case i-. [ I 9 5 1 ] l Lloyd's Rep. 204. 



also require the assured to rebut these possibilities so as to prove that the loss was withio 

his cover. 

2.2.2. The Scope of the Cover Offered in Marine Insurance Contracts 
under the Greek Law. 

The distinguishing feature of marine insurance contracts is that they cover damages, losses 

due to the occurrence of marine risks, or otherwise as characteristically stated in the Greek 

text of law "maritime navigation risks" (as per art. 259. 257 of the CPML (KIN The 

insured risks are always maritime perils, as per art. 259 of the CPML (KJNA).̂ ^^ Maritime 

perils are not exhaustively those linked directly to the sea. Thus, the peril of fire to the 

vessel^or cargo, or damage to the vessel's engines or mechanical equipment may be 

considered.^'" In principle, every maritime peril is covered by the "all risks principle", 

which is a traditional feature of the Greek marine insurance law. As states, 

tins is different to the English law, which foHows the "specified or enumerated perils 

principle". However, the "all risks principle" is subject to the opposite agreement of the 

insurer and the assured, who may even elect to use the English clauses. 

If the insurer wishes to exen^t a specific maritime peril from the insurance policy, it is his 

duty to describe it in written and clear terms within the policy; otherwise it is deemed by 

In relation to insurable interest, the Clauses follow the line drawn by the MIA 1906. The Act states that the assured 
need not have an interest at the inception of the policy, but as marine policies are ones of indemnity, the assured must 
possess an insurable interest at the time of loss. ( See MIA s.6(l)). The Institute Cargo Clauses (A).(B),(C). c l . I l . l are to 
the same effect. If insurable interest is lost by the date of the occurrence of the peril, then the assured has no claim. 
Difficulties of communication between distant geographical locations, meant that the assured would seek to insure a cargo 
or vessel which might have been lost by the time of acquiring his interest, though interest had just been obtained in it, thus 
the "lost or not lost" cover was established, permitting the assured to claim even if the subject-matter had been the subject 
of a casualty prior to the agreement. The Institute Cargo Clauses (A), (B),(C), deal with that in cl.i 1.2. 

See Argyriadis A.A.: Elements of Insurance Law, 4®' ed., SaMcoulas Publications , Thessaloniki, Greece, 1985. 

The principle of universality of insured risks is preserved. The concept includes coverage of all events that may happen 
in a sea voyage, i.e. it covers maritime perils in the broad sense of the term. See Article: Argyriadis A.; Marine Insurance: 
A General Comparative View in the Light of Greek Law, 32 (1979), Revue Hellenique de Droit International, 28-40. 

17* See Case: fzroezij Cbwrf 2000,7/6. 

The practical significance of characterising an insurance contract as a marine one rather than a general one (terrestrial) 
within the Greek law system is a rather procedural one. i.e. in the case of the former the time-barring for legal action is 
two years whereas in the latter it is three years. See Rokas L: Introduction to the Law of Private Insurance. 4*̂  ed., 
Oikonomikon Publications, Athens 1995; and for an example see page 3 on time tars. 

See Argyriadis A A . : .EZemenfj cy/fUKronce l a w , 4"" ed.. Sakkonlas Publications, ThessalonikiGreece. 1986 

See Argyriadis A A . : l a w . 4''' ed. Sakkoulas Publications , Thessaloniki,Greece, 1986 

' Case law has also shown that Oie parties, may elect to disregard the "aD risks principle" and instead insert special 
clauses defining them, in accordance also with articles 173.200,288 of the Greek C iv i l Code (AK) . known also in English 
practice as Institute Time Clauses. It is therefore accepted, and has also been ru led t h r o u ^ various court judgemsnts that 
the "aD risks principle" may not be followed so that the contract wi l l cover only speci&c maritime perils. See Greek Cases' 
AfAgTLT Cowrf /njfwzce m a X g ) J g j M P y p , /OEAW j Q AfAeTi.' C o w ; E E d 
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the law that the underwriter shall cover every maritime perU. If the parties do not specify 

the perils against which insurance is provided, it is accepted that aU possible risks are 

covered apart from war risks and third party liability, fbr which special cover has to be 

agreed. Tlius, it is common in practice that by special clauses the exact maritime perils 

are described and thus the list is reduced most of the times. In practice, the nx)dem form of 

marine insurance policies has eliminated the need for extra clauses and specification of the 

risks to be included, as these are stipulated and are already contained in the fbrms used 

nowadays. There is an exclusion, from insurance coverage, of perils and losses resulting 

exclusively from a defect of the sutyect-matter insured, provided that such defect had not 

been known/made known to the underwriter. 

It is important to define apart from the perils insured against also the exact period of the 

time for which they are insured. As per art. 269, of the Code of Private Maritime Law 

CPML (KINA), in the case of a time policy, the insurer is liable for all losses and defects 

caused by any event during the course of voyage as well as fbr theft. The time commences 

as 6om the date appearing on the contract and it is the local time of the countr) where die 

insurance contract was effected. Should the time end during tlie voyage, then it is 

automatically renewed until the next day after the first port is reached and the vessel has 

berthed. In the latter case, however, an additional premium is owed to the insurer. As per 

art. 263 CPML (KINA), in the case of a voyage policy, the insurer is liable from the time of 

the commencement of loading until the conclusion of its unloading. As per art. 264 CPML 

(KINA), in the case of a pohcy effected for cargo, the insurer is liable from the time that the 

cargo is loaded^^^ up to the time of their unloading. In any case it is deemed to have 

concluded thirty days after die arrival at the port of destination. The perils not included in 

the contracts are most of the time insured separately usually in the British market, via the 

P& 1 Clubs. 

The so called positive damages (positive-cover) marine insurauce^^" congirising insurance 

on cargo, 6eight, future profit etc., and the negative damages (negative-cover)^^^ marine 

However, in cases of collisioa, the damage caused to the third party is covered, even i f no insurance for third party 
liability has been taken out. 

™ See Article: Argyriadis A : /nfMnnice. A Genera/ CoTyyaroM've Vzew/ zn f/ze c / Gree t vLmv, 32 (1979) 

Revue Hellenique de Droit International. 28-40. 

In detaH "when goods seize to be attached to earth" 

See Rokas I. /nfrookcnon /o f/ze Zvzw o/"?nvafe /njwronce. 4"^ ed.. O ikonamikon Pubhcatians. Athens 1995. 
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msurance on cornprising msurance of ship-owners' liability towards third parties, insurance 

of freighter's liability for damage or tortious delay of cargo, insurance on sea pollution etc., 

form other categories of insurance that are considered to be of a maritime nature and as 

such marine ones/^'* As per art., 205 of the Greek Commercial Code and art. 257 of the 

CPML (KINA), the insurer is no longer liable when due to the assured's fault, the maritime 

perns change in such a way that the insurer, had he known that at the conclusion of the 

contract, would not have consented to enter it or would have done so on different terms. 

The same applies when there is alteration of risk, i.e. there is a combination of freedom 

from liability and proportionate reduction of the indemnity. The starting point is that 

alteration of risk is defined as a change that would have caused the insurer not to have 

accepted the insurance at all or on the same conditions, had he known about the alteration. 

The sanctioning degree depends on how much the assured is to blame for not having 

notified the insurer about the alteration. Thus, if there has been negligence, then there is a 

reduction of indemnity, whereas in case of intention there is, as a result, complete freedom 

from liability. 

2.2.3. The Coverage of Marine Insurance Contracts: Perils Insured 
Against under Norwegian Marine Insurance Law. 

Under the umbreUa of the Norwegian Law, insurance against marine perils is based on the 

"oH with the starting point that the insurance will cover aD perils to which 

the interest may be exposed unless there is a provision to the contrary. 

Regarding the perUŝ ^^ covered by an insurance against marine perUŝ ^^ as under the 1964 

Plan, the perils are divided into two groups. A distinction is made between perils covered 

by the insurers against ordinary marine perils and perils covered by the insurers against war 

According to the Greek Civil Law, the damages that can be awai'ded noay be listed either as positive damages (positive 
cover damages) . ( © s t i k o AiacpApov f | Amcpspov EKTiIiipcbosoig), comprising those attributed to a person for loss suffered 
due to the non-fulfilment or non dully fulfihiient of a contract term in a legally bind transaction; or as negative damages 
(negative cover damages). (Ap\'riTiK6 Aiacpspo\' q Aiacpspo\' EirnioTocnjvqg). comprising those attributed to a person for 
loss suffered due to the non-fulfilment or non dully fulfilment of a contract term in a trans action which was oiiginally 
agreed and never in fact executed or even if executed for some reason rendered void upon its execution. Also, as per the 
Greek Civil Law. losses leading to either a positive or negative damages award, may be also categorised either as positive 
losses, (0eTiKf| ZT||iia), (caused by the decrease of the revenue / non-increase of the expenditure, as either of these would 
have been normally expected in the course of ordinary transactions) or as negative losses, (A7to6sTiKfi Zimla f| Aiatpuyov 
KspSoc). (caused by the non-increase of the revenue / non-decrease of the expenditure, as either of these would have been 
normally expected in the course of ordinary transactions). Both positive and negative damages may be awarded due to 
either positive or negative losses suffered. 

See Vdentzas I.: The jVew Z z w f rfvaie /muronce. Ins Pnblicatians, Athens 1998. 

See Case: Cowrf /P97.&2 & also See Velentzas I.: TTze I m p 
Ins Pubhcalians, Athens 1998 

Paragraph 2-8 of Chapter 2. 

This provision corresponds to § 15 of the 1964 Plan and Cefor 1 1 and 1 2 a n d P I C §§5.1 and 5.3. 
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perils. The perils covered by the war-risk insurance are specified, while the range of perils 

covered by the insurance against marine perils is negatively defined, covering any other 

form of perils to which tlie interest is exposed. In case of a combination^^^ of perils^^ ,̂ the 

rule of apportionment is maintained as the causation principle when a loss is caused by a 

combination of perils, i.e. when a loss is caused partly by a peril covered by the insurance 

and partly by a peril which is not covered by tlie insurance. 

2.2.4. The Coverage of Marine Insurance Contracts under the French 
Law Regime. 

The insured risks are defined in art. 51 of the Law of 3/7/1967 and now art. L. 173-16 of 

the Insurance Code. 

In general, under French law, the risks covered are perils of the seas and exposed perils to 

preserve the subject-matter insured. In addition, we could say that the risks covered are 

negatively defined, Le. by definition of the excluded risks. In case of insurance covering 

a voyage pohcy or a time policy excluded risks are also ones due to the assured's fault,̂ ^^ 

vice or inherent vice,̂ ^^ illegal acts,̂ ^^ commercially prejudiced acts like strike or delay, 

war risks,̂ ^^ damage caused by the subject of insurance to othei things or persons. 

The insurance contract is still valid in case of route deviation due to reasons imposed by the 

security of the maritime operation, or due to events independent to the assured or due to 

motives imposing it (Art. 19 of the Law of 3/7/1967 and now art. 172-15 of the Insurance 

Code). As per art. 5 of the Law of 3/7/1967 an insurance is not valid if the risks do not 

attach at the commencement of it. 

Paragraph 2-13. 

The paragraph is identical to § 20 of the 1964 Plan 

Such as damages due to viceAnherent vice, deviation of ronle. bad conditioning or insufGciency of the subject-matter 
insured 

191 

1% 

A s p e r a r l 17 of Qie L a w of 3/7/1967 a n d n o w a r L L . 1 7 2 - 1 3 of the Insurance Code. 

As pa: art 39 of the L a w of 3/7/1967 and now art. L . 173-4 of the k s u i a n c e Code. 

As per art. 22 of the L a w of 3/7/1967 and now art. L 172-18 of the Insurance Code. 

' "^Asperar t 22 o f t h e L a w o f 3 / 7 / 1 9 6 7 a n d n o w a r t . L 1 7 2 - 1 8 o f t h e D i s u r a a c e C o d e 

As pei art 20 of the L a w of 3/7/1967 and now art. L 172-16 of the Insurance Code. 

As per art 20 ot l i e Law of 3/7/1967 and now art L 172-16 of the Insurance C o d . 
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The msurer is considered to be a professional who owes a duty of pre-contractual 

information to the assured. Before the conclusion of the contract, he is therefore obliged to 

furnish information on the price and extent of the coverage, as weU as provide tlie assured 

with a draft copy of the contract with annexes or a detailed notice on the coverage. By the 

insurance proposal, the insurar guarantees for the coverage of the risks described, which 

wni form the basis for the conclusion of the contract later. The insurer provides the assured 

with a risk declaration form (Art. L. 113-2 of the Insurance Code) to which the assured must 

respond precisely. Furthermore, the assured has to inform the insurer within fifteen days, 

of any new occurrence increasing the risks or creating new risks which may render the 

responses made to the proposal inexact or void. As per art 348 of the Commercial Code, 

the contract is void if the assured, prior to the conclusion of the contract, has not disclosed a 

material circumstance related to the risk involved or has Intentionally misrepresented 

information. The same applies if he has made a false declaration as per art. 21,22 of the 

Law of 3/7/1967 and now art. L. 113-8,113-9 of the Code of Insurances. 

Throughout the duration of the contract, the assured has a duty to inform the insurer on any 

risk modification as under 6,7 of the Law of 3/7/1967 and now art. 172-3 of the Insurance 

Code. Under art. 7 of the Law of 3/7/1967, if die risk aggravation is not owed to the 

assured's fault, the insurance contract is still valid, whereas if it is due to the assured's 

fault, the insurer has to decide within three days if he will rescind the contract or increase 

the premium. 

In case of an inexact declaration performed in bad faith, the assured is not able to recover 

the indemnity, under art. 32 of tlie Law of 3/7/1967 and now art. L. 172-28 of the Insurance 

C o d e . ' ^ ^ 

Thus exercising the duty of utmost good faith. I f the questions are posed generally, the assured bears no liability for 
imprecise responses that m i ^ t ha^/e been given. 

The justiGcation of the duty to disclose lies in the risk is the base of the contract and the object of the guarantee given 
by the assured. A n y fault cm that is substantial j u s t i f ^ g the contracl to be void. (Ar t . 1109 of the Commercial Code) .The 
insurer is discharged f rom the obligation to indemnify the assured (art. L . 121 -12 of the Insurance Code) i f the latter -due 
to his actions- has lost or not preserved the action to suit against the carrier, i.e. w h e n the lranspc%-t contract is annulated 
due to a false declaration, when the type of contract used prevents actions against Lhe carrier. 
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2.2.5. The Cover Provided under Marine Insurance Contracts in the 
United States of America. 

The standard marine insurance policy gives protection against a wide variety of penis. The 

policy, however, does not protect against every sort of loss that may occur to a vessel or a 

cargo. The "named perils" clause of the policy sets out the principal risks actually insured 

against under the policy; typically, the "perils clause" is supplemented or restricted by 

special clauses. Common perils insured include perils of the sea; Are; violent theft; 

jettison; piracy; arrests by governments and people; barratry; war; salvage; general average; 

collision and explosions. The burden of proving the loss was caused by a peril insured 

against is on the assured. A "peril of the sea" is not merely an occurrence at sea; the 

event must be fortuitous in character.""^ The loss must be due to an exceptional event 

associated with the sea; routine or ordinary occurrences at sea are not covered. 

Although at first glance, upon examination of a standard American policy of marine 

insurance, one sees that the basic maritime perils insured against are described in venerable 

terms and, therefore, gets the impression that the coverage provided is often an all-

embracing one, this is not actually the case, as was demonstrated in v. f mviffcnre 

Here the Court actually remarked that the term "perils of 

the sea" did not embrace all losses happening on tlie seas and that a policy insuring against 

perils of the sea, covered only extraordinary risks.^°^ 

2.2.6. The Cover Provided under Canadian Marine Insurance Contracts. 

Canadian law recognises the "all risks" principle. It is often assumed by the assured, that 

an "all risks" pohcy of insurance provides coverage against aD risk of damage or loss. In 

fact, this is not the case. Firstly, most "all risks" pohcies of insurance generally provide 

such coverage subject to the exclusions speciAcally enumerated within the policy. To the 

extent that any loss conKS within the exclusions it will, of course, not be covered. 

Secondly, even if a loss does not come within an exclusion it may still not be covered under 

' See SchoeabaumTJ.: ong/Monfi/Me Z/zw, 3^ ed.. Hornbook Series.West Group. S t .PmiLMi ]m.U.SA. . 2001. 

™ See Case: D a n e n v. T rm ' f / eM Co 654 F 2 d 1015, A M C 1813 (5''^ Circ 1981) 

See Case: G k v e r v. fyZZa Firp & Afonna Co, 1956 A M C 1210 ( C i t y Cl . Bait. 1956). 

^ 1958 A M C 1488. 

^ See p.50, Bu^aas L.J.: Afanne /n fwonce Gaigro / Averagp :n (Ae Aafe^.2'"' e d . Cornell Mar i t ime Press: & 
also See Case: Co v. R r e Co. ( 1956 A . M . C . 567) 
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an "all risks" policy, following the leading English case of Bnfzj'A ForgfgM Manne 

Compan} v in which the House of Lords held that the words 

"aU risks" do not cover all damage however caused, and specifically held that the words 

would not cover damage caused by wear and tear, inevitable deterioration or inherent vice. 

Further, it was held that "all risks" policies cover only damage caused by an accident or due 

to some Ibrtuitons circumstance or casualty. 

In order for coverage to exist under an "all risks" policy, the loss must have been caused by 

a fortuity i.e. an accident or casualty. A loss caused by wear and tear, deterioration or 

inherent vice of the subject matter insured is not covered. The risks covered are maritime 

perils, i.e. perils of the seas. A marine adventure, is defined as the exposure of insurable 

property to maritime perils which include perils of the seas, i.e. fortuitous accidents or 

casualties of the seas but not any ordinary action of the wind or waves. In the leading 

Canadian case regarding losses by perils of the seas, CCR Ffj/zmg v. FomemjoM 

the insured's ship sank wMle it was docked. Seawater had entered the huHs because a valve 

was left open and unsuitable screws had corroded. It was held, that the loss was fortuitous 

as it would not have occurred, had the valve not been left open. 

2.2.7. The Cover Offered in Marine Insurance Contracts under the 
Australian Law Regime. 

Section 9(2) of the MIA 1909, defines a marine adventure and refers to the exposure to risk 

of the insured property itself, or money earned form that property or adventure, and the 

liabihty arising for a third party if that property is lost or damaged. Maritime perils are 

defined in section 9(2)(c) of the Act, the deiinition not being exhaustive and allowing also 

other perils to be defined by the policy as long as they are a consequence of or incidental to 

the navigation of the sea. 

2.2.7.1. The Cover Offered in Marine Insurance Contracts under the 
Australian Law Regime: the Reform Proposals. 

This area is covered in Chapter 8 of the A.L.R.C. report. The A.L.R.C. reforms initially 

seek to develop a clear dichotomy between commercial and non commercial marine 

insurance. This is consistent with the overall approach that consumer contracts of insurance 

^[1921] A . C 41 

^ ( 1 9 9 0 ) 43 C C U ] (SCC). 
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should be covered by the I.C. A. Tlie I.C. A should be amended to cover contracts of 

insurance fbr the transportation by water of goods other than those transported for the 

purposes of business, trade, profession, or occupation carried on or engaged by the insured 

and such an amendment will in effect remove the insurance of the carriage of goods for 

non-commercial purposes &om the M.I. A.̂ "̂  Secondly, the reform seeks to extend 

coverage, to include adventures on inland waters. At present, the Act's operation is 

confined to maritime adventures and incidental non-maritim^e risks. The expansion would 

remove some of the uncertainty existing in relation to this matter. 

Since the enactment of the reforms contained in the Insurance Contracts Act (ICA) 1986, 

the law of general insurance in Austraha has been vastly different from marine insurance in 

many respects. It has, therefore, been critical to determine which Act applies to any 

particular contract of insurance. Two areas of real difficulty have emerged in practice. One 

arose out of the exclusion of inland water risks from the M.I. A. As already noted, the 

A.L.R.C. proposes to include such risks in the ambit of the M.I. A. The second, regarding 

policies covering both marine and non marine transit risks, has proven more difficult to 

solve. 

Regarding mixed risks, it has been noted that, in cases of pohcies including a substantial 

land transit con:ponent, there are real problems in deciding which Act applies. The test that 

has been developed is that the marine risk involved in the transit must be a "substantial" 

part of the risk covered by the contract for the M.I.A. to apply. The problems become 

™See "The Australian Law Reform Commission Reform: 91: Report", contained in the following webpage: 
littD://\vv\-w.aiistlii.edu.au/au/other/ah-c/publications/reports/91/ 

™ Except where the contract provides for the application of foreign law (where this is permissible) it seems that either die 
MIA 1909 or the ICA must apply to the whole of any contract of general insurance not covered by another statutory 
scheme. Neither Act appears to contemplate the splitting of a contract or policy between them. Tlie ICA was drafted with 
clear knowledge of the provisions of the MIA 1909 but there is no provision in the ICA which anticipates that one or other 
Act mi gilt apply to severable portions of the contract. Therefore, in some circumstances there may be uncertainty as to 
whether a contract of insurance is one to which Ihe M I A 1909 applies. [ See Dernngton S.: fe r f fecnrM a/K/ 
Permutations on the Law of Marine Insurance. Ch. 11, The Modem Law of Marine Insurance, Vol. 2 , LLP 2002.] 

™ biNorsworthy & Encel v. SGIG. [Unreported, per Olsen J. Supreme Court of South Australia, Nov. 30,1999.], the 
plaintiffs sustained personal injuries and property damage in a boating accident during a diving excursion operated by 
"G.D.C. Pty Ltd" ("GDC"). GDC was insured by SGIC. the State Government Insurance Corporation, pursuant to a policy 
described as being one of "marine insurance". GDC went into liquidation and the insurer was sued directly by the 
plaintiffs. The issue as to which statute governed the policy became then apparent; s.51 of the ICA makes limited 
provision for a right of direct action by third parties against insurers. There is no equivalent provision in the MIA 1909. 
The ICA does not apply to contracts to which the M I A 1909 applies; and the MIA. 1909 does not apply to "state mariDe 
insurance". Thus, there seems to exist a hiatus in the law governing contracts of marine insurance written by state 
insurers. However, being properly ccmslrued as a marine policy, the contracl of insurance here was held to be governed by 
the M I A 1909 and there was no prospect of direct action by Ihe third party plaintLS against the insurer. [ See Derringtcm 
S.: AMf/ro/zo.' ferjyecrzvef on fAe ZLmr q/'Morz'ne fnfwraTicg, Ch. 11. The Modem Law of Marine 
Insurance. "Vol. 2 . LLP 2002.] 
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significant with open or annual floating cover for any form of transit risk because the 

parties will be unable to assess whether the sea transit component is "substantial" until the 

end of the cover period. The parties, therefore, cannot be sure which of tlie two insurance 

regimes will apply to the contract until after the contract has exp i red .The A.L.R.C. has 

concluded that no statutory reformulation of that sort will satisfactorily remove the 

uncertainty, has already rejected the option of fusing the two regimes and has accordingly 

recommended that the M.I. A. 1909 remain unaltered in this respect. Ih relation to the 

coverage of the M.I.A. 1909, howeva", the A.L.R.C. has recommended that the M.I.A 

1909 be amended so that, subject to the terms of the contract, marine insurance covers risks 

on inland waters and where appropriate the sea, stating that the seas should be read as 

including inland waters. This recommendation arises out of the importance of the 

distinction between inland waters and the sea in determining the respective coverage of the 

M.I.A. 1909 and the I.C.A.^^° It has also been recommended that the insurance for the 

carriage of goods for non-commercial purposes be removed from the M.I.A. 1909, that the 

M.I.A. 1909 refer expressly to losses arising &om any air risk incidental to a sea voyage 

and that the Act be amended to refer expressly to losses arising from the repair of the 

ship.^^^ 

The uncertainty as to the applicable law also arises in the context of cargo insurance where more than one f o m of 
carriage is often involved in the carriage of goods. In Con Stan Industries of Australia Pty Ltd v. Norwich Winterthur 
(AKffraKaj [ (1986)160 C U t 2 2 6 ] , was a case invohdng insurance of stock and trade & o m a variety of risks. As 
no evidence was lead to illustrate the importance of the carriage of goods by sea and the policy and its term indicated that 
it was but one part of one section of the cover afforded. The Htgli Court held that it could not be held that the policy, 
viewed in its entirety, indemnified the insured against losses substantially incidental to a marine adventure. The case 
shows that a policy covering various modes of transport will be governed b y the I C A if there is no evidence that sea 
transport predominates. [ See Derrklgton SAustralia: Perspectives and Permutations on the Law of Marine Insurance. 
Ch. 11 The M o d e m L a w of Marine Insurance, Vol. 2 , L L P 2002.] 

Whilst in practice the need to make this distinction is limited, there are instances in which commercial navigation may 
ocair on inland waters whether incidental to a sea voyage or not. Of course, most inland waters i u Australia are used for 
pleasure crafL the insurance of which is expressly covered by the ICA. [ See Dernngton S.: oMff 
PenMufofzcTu on /nfwronce, Ch. 11, The M o d e m Law of Mar ine Insurance, Vol . 2 . L L P 2002.] 

I See Denington S.. ant/ PermMfon'onf 077 f/ze Lrw . M a n n f /nfi irwice. Q i . 11. The M o d e m 
Law of Marine Insurance, Vol. 2 L L P 2002.] 
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2.3. General Conclusive Remarks and Comparative Discussion. 

Under the auspices of the English law regime, insurable interest may be described as tbe 

insuied's pecuniary interest in the sutject-matter of the insurance arising &om a 

relationship with it recognised in law.̂ ^^ Under U.S. law, an insurance contract wliich 

violates public policy is void and not enforceable by Courts, and the existence of insurable 

interest at the time of loss, is a necessary precondition for a valid contract of marine 

insurance. In Canada, the assured can only claim for indemnity when be has suffered a loss, 

and to qualify as such, he must have had an insurable interest in the subject-matter insured 

or -at the conclusion of the contract- an expectation of acquiring such an interest. In 

Australia the A.L.R.C. has proposed to remove the requirement that the insured have an 

insurable interest in the goods insured at tbe time of the loss. The Commission is oriented 

towards the approach that the only needed requirement k r an. insurable interest is that it 

entails an economic interest. 

Contrary' to the approach foHowed in the common law jurisdictions, in the continental law 

countries the main requirements is that the insurable interest is lawful and that it 

encorrpasses an economic relationship. Under Greek law, insurable interest is a 

prerequisite for the obtaining of coverage and the most in:portant factor for acquiring 

insurable interest is that the latter is lawful and is conducted in a lawful manner. Under 

Norwegian law, the two main requirements for insurable interest to exist is firstly that it be 

lawful - since illegal activities are defined under the Plan as an alteration of risk- and 

secondly that it be of an economic value, the most significant prerequisite being the 

latter.̂ ^^ In France, the main requirement for insurable interest is that it be legitimate. 

Until the legislature intervened, gambling and wagering contracts were not prohibited by English law. so that a wager 
as such was not an illegal agreement and was justifiable in a Court. The same principle was also applied to wagers 
concerning marine insurance, namely if the parties chose to make a wager in the form of a marine policy, the Court 
enforced the contract. It is shown in a few early cases that the Courts had the tendency to cancel policies on proof of no 
interest [ Martin v. Silwell (1691) 1 Shaw. 156 ; Goddart v. Garrett (1692)2 Vem.269. ; Le Pypre v. Farr (1716)2 
Vem.716 ; Whittingham v. Thomburgh (1690)2 Vem. 206] It is clear, however, f r o m later decisions that wager policies 
were recognised as valid if it was clear that both parties really intended to wager and not to conclude an insurance contract 
toindemmfy the assured for areal loss [Z,wcena v. (1802) 3 Bos. & R i L 75,101] . I n the modem era, the M I A 

1906 defines in section 4(1) that wagering contracts are void and in section 4(2) which contracts are to be defines as 
wagers, i.e. those made without interest and without expectation of acquiring interest in the subject-matter, as well as 
"p.p.i." policies. The Act does not prohibit such contracls and thus does not make them illegal as void [See C h 1 : L e ^ -
Jones N. et al: MocGiZZzwa)' oM Zmuroncg L i w , 10^ edition. London, S & M 2002.] 

™ However, due to the existence of the Plan and the fact that here has been no real case law on insurable interest for 
many years, no real rules apply i n relation toinstirable interest and the most common practice nowadays is that the parts 
decide themselves primarily on the marine insniance contract rules and their content thus taking a t w ' n ' o the risk on 
them 
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Hie concept of insurable interest developed, not merely to distinguish indemnity insurance 

from wager policies, but also to satisfy the requirement of the indemnity principle itself that 

the assured should suffer a loss against which he can be indemnified.^^'^ The test of legal 

relationship cannot, however, guaranty that the assured would certainly have benefited if 

the subject-matter had not been lost. Nevertheless, it has been widely accepted that the 

present concept of a principle of insurable interest has worked quite well in marine 

insurance, making it difficult to support a case fbr radical reform of s.5 of the MIA 1906.^^' 

It has been submitted, however, that the Courts are &ee to develop a new sub-head of 

insurable interest in a marine adventure within the scope of s.5(l) of the MIA 1906, by 

which a valid insurable interest is held to exist in cases where the gain of a property right or 

other beneGt - to which the assured is entitled in law or in equity - is dependent upon the 

successful outcome of a marine adventure, albeit the assured possesses no legal or equitable 

right to, or in, insurable property prior to its conclus ion .The author takes the view that 

such a development would not be of a highly beneficial character, as it would jeopardize 

the interests of the assured, in the sense that he would not be able to claim for his loss in the 

case of a non successful outcome of a marine adventure since he would be deemed as not to 

have gained insurable interest and therefore not to have a right in law to claim for the loss 

sustained. 

It is normal at tins point fbr questions to arise such as: "Can we really waive the 

requirement fbr an insurable interest which would entail a legal or equitable relation to the 

subject-matter of the insurance?" or "If there is no need for insurable interest, why has there 

been no serious adjudication on the issue?" 

In relation to the first question, i.e. whether one can seek legitimately the insurance of 

goods with no insurable interest, it has been suggested that, due to the fact that there is no 

real big market demand, there is no reason to provide the insurers with a technical uefence 

to claims where the risk is no different that what the insurer perceived it to be, especially 

because there is also no general rule requiring the insured to specify the nature of his 

interest in the property insured. It has also been suggested that, in a commercial context. 

Thai i n turn, as Lawrence J. recognised i n v . Craw/wr^f. [ (1806)2 Bos & Pul ( N R ) 269. ] involves a satisfaclor)' 
degree of certainty that, had the insured property not been lost or damaged, the assured would have beneGted, and B ig l ish 
law has adopted the requirement of a legal relationship between the assured and the insured sutject-matter as the criterion 
for that degree of certainty. 

See Ch, 1 : Legh-Jones N et al: MocGiZZivro}' on /nfurayice lO"^ edition. London, S & M 2002. 

See Ch. 4 : Le^i-Jones N . et al: MocGiffi'vrm' on L w 10^ edition. London. S & M 2002 
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English law should permit the broader economic loss test and leave the insurers to enquire 

on the nature of insurable interest so as to safeguard themselves against fraud, although this 

seems more difficult to embrace in an individual consumer context. My personal belief is 

that the requirement for insurable interest should not be abolished, but instead be relaxed, 

for various reasons, in light also of the evolution of modem market circumstances in 

relation to transportation and marine insurance law. In order to support my view, I have felt 

the need to make the following remarks: On the one hand, I believe that it is not a feasible 

option to abolish "p.p.i" polices. For once, they are very popular and continue to be 

effected, by and large because they meet commercial need and practicality amidst other 

reasons. And indeed, it is surprising the number of professionals in the market opting for 

them, without actually knowing that such contracts are unenforceable and cannot be used as 

evidence in Courts. But even in cases where such knowledge exists, these policies are still 

widespread and to snrply expect the market to stop using them is not a pragmatic 

aspiration. On the other hand, it would seem a good proposal to relax the requirement for 

insurable interest and to mainly expect an interest which is lawful in its nature and the 

modus of its exercise and which also entails an economic benefit. There are good reasons to 

support this view: firstly, the fact that the danger of wagering policies is rare nowadays; 

secondly, the fact that the assured must have actually suffered a loss covered for in the 

policy, in order to get indemnified, and for him to be able to claim for such a loss he must 

have a justiGed economic interest either directly in the subject-matter insured, or as a 

consequence of its loss. 

In relation to the second question, it is indeed true that there has been no substantial amount 

of litigation on the issue of insurable interest. Having said that, it is worth mentioning that 

the Courts in Canada have abandoned the narrow view adopted by English Courts in 

In Judge Wilson J. embraced Lord Eldon's view - in Iwcena 

V. - that there is no justification in adopting the narrower definition of 

insurable interest, i.e. the one requiring a legal or equitable relation to the subject-matter 

insured, just because the broader definition, i.e. the adequacy of simply an economic 

interest in the sutject-matter insured, is not the right one. Her Honour stated tlie importance 

of the necessity to examine the policy requirements underlying the insurable interest 

requirements and whether they have necessitated the adoption of tlie narrow view, and she 

A f a c w r a v. Co [1925] A C 619. 

CowA'ZwMon Thjwonce Co c^Cona&r (1987)34 D L R (4''^) 208 . 

" ' \ ] 8 U 6 ) 2 B o s & P N R 2 6 7 . 
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further went on saying that a policy is not wagering if the insurer can demonstrate 

pecuniary interest irrespective of whether it was based on strict proprietary interest. In 

addition, slie referred to the prevailing view in U.S. A. which also provides for the wider 

test fbr the insurable interest, and concluded that there was no reason to follow 

and the earher Canadian cases. 

It is true that, until recently, there had been no substantial litigation on the issue which 

would enable us to treat the approach followed in as a general new trend, 

mainly because the matter has dominantly been governed by the House of Lords authority 

in and also because there are ways to go around the Mamwra strict rule, such 

as the fact that a shareholder can insure his shares against loss of value owing to failure of 

an adventure of the conapany^^ and the fact that Courts recognise that there can be lack of 

insurable interest if the assured can prove that the insurable interest requirement has been 

properly waived. Recent htigation, however, has started to reveal the move towards a 

different approach to be followed by the Courts. It is highly probable that 

would not have been followed nowadays, in light of two recently adjudicated cases, i.e. 

f - where the Court of Appeal held that a Club had actually a pecuniary interest in 

covering losses for which it might be liable and that interest existed at the time the policy 

was issued - and O - where the Court held that possession or the right to 

possession is not an essential prerequisite of insurable interest and that commercial 

convenience is enough to support the existence of insurable interest from a managing 

company in a vessel The Court, in based its decision on the fact that the interest 

had been insured in a way that it did not result to a gamble or wager at the inception of the 

contract. Although there was also a legitimate interest entailed, the latter was an immaterial 

fact fbr the Court, so long as there was no gaming or wagering in the pohcy issued. This 

Confomn'on /nfMroncf Cc q/" i'. (1987)34 DLR. (4"'') 208, 

=^ [1925 ] A C 619. 

^ Which has evolved to be a widespread [ype of insurance 

I n the sense that the Irtie policy constructiati was for the insurer to pay notwithstanding insured wi th mo i n s u r ^ l e 
interest. 

=^ [1925 ] A C 619 

feof) ) V. gw? A j j w o n c f Co q/ Cona&z [200212 A l l E . R (Carnm)292. 

O ' V. JoTKf 6 OfAgrf [2003] A l l E R ( D ) 5 1 0 (Jul) 

^ fear ) ' v 5'uM Arfwroncp Co q/' Ga/Mc/o [2002]2 A l l E.R. (Con]m.)292. 
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seems to be the first recognition by the judiciary that insurable interest can be justified in 

cases where it is founded on an economic basis. Also in O 'ATone the Court seemed to be 

wiHing to disregard the importance of possession or the right to possession as an essential 

requirement fbr insurable interest. The fact that the managing congiany of the vessel was 

entitled to remuneration under tlie Management Agreement fbr the services it provided and 

the fact that the Management Agreement automatically terminated if and when the vessel 

became a total loss, was sufficient evidence fbr the purposes of section 5(2) of the MIA 

1906. In addition the Court recognised that strong considerations of commercial 

convenience - relating to the close practical relationship between a manager and the vessel 

under management - supported the existence of an insurable interest in the managing 

con^any. 

It follows, from these two pieces of recent litigation that to a certain extent English law is 

beginning to move towards a wider definition of insurable interest. Chances are that, today, 

the assured in would have been able to recover for the loss of the timber by the 

fire, as it would have been enough to demonstrate the existence of real economic interest in 

the company's property. In relation to the above remarks, and after having also examined 

the position towards insurable interest in aU jurisdictions, the author takes the view that 

there should no longer have to exist strict requirements for the justification of the existence 

of insurable interest. So long as the interest is economic and lawful in nature, also lawfully 

exercised, there is no reason fbr stricter requirements; the assured should be able to claim 

for indemnity where he possesses a pecuniary interest in the subject-matter insured, and the 

insurer should be given the option to contest the existence of a wager policy provided he 

also asserts the burden of proof in such a case. This approach is justified not only by the 

necessities and practical needs of the modem market'^\ but also by the fact that there no 

longer exists such an imminent danger^^^ for wagers, as well as by the realisation that many 

jurisdictions have either legislated inmo or have felt the need to propose reforms in their 

law towards this direction. 

O ' TTone v. Vonef <6 [2003] Al l E R (D) 510 (Jul) 

™ [1925] A C 619. 

For ejcairple cases where goodg insuied are sold F.O.B. and there is the need to provide a basis for an indemnity claim 
in the case of their loss even before ownership passes to the claimant. 

The way :t uised to exist in the past in relation to the effecting of waEerine contracts. 
7 7 



With regards to the cover oHered under marine insurance contracts, in contrast to English 

marine insurance law - which recognises the "enumerated risks principle" - Greek law 

adopts the "all risks principle" and perceives in a wider context the concept of marine risks 

and perUs, so that (unless otherwise stated) all possible risks are covered under a Greek 

marine insurance contract, with the exception of war risks and third party habihty for which 

special insurance cover has to be agreed. This shows, at a Arst glance, that the insured is 

more widely protected in the Greek legal order. However, tliis legal difference is not 

significantly substantial as hi most cases the risks covered are eliminated by specific 

mention of those included and also because some of the ship-owners will inevitably choose 

to effect the insurance required within the London market.^^ In Norway, the "afZ 

prmczp/g", with the insurance covering aH perils to which the interest may be exposed 

unless there is a provision to the contrary; and in France, although the "aH risks" principle 

apphes, it is nevertheless subject to exclusions stipulated by the contract. In the U.S.A. the 

"named perils" clause, which sets out the principal risks actually insured against under the 

pohcy, is often supplemented or restricted by special clauses. And in Canada, although the 

law may recognise the "all risks" principle, however the cover does not include risks such 

as ordinary wear and tear and most "aH risks" pohcies ehminate this cover to the risks 

specifically enumerated within the policy. In Australia, the A.L.R.C. seeks to develop a 

clear dichotomy between commercial and non commercial marine insurance, and also to 

extend coverage, to include adventures on inland waters. AH jurisdictions examined, but 

England, initially entaH the "aD risks" principle, but eventually narrow its scope by special 

clauses enumerating the risks covered or the ones excluded. Thus, the tendency is to 

approach the UK position, although the parties are left with tlie contractual freedom to 

stipulate themselves tlie exact extent of the cover and this is clearly an advantage w%en one 

cong^ares the position of law in tlie various jurisdictions examined. 

Further on, in Chapter tliree (3) we will discuss the position in all jurisdictions in relation to 

issues regarding the types of losses. 

See pp. 106 Papapolitis N. I . ' JTUuroMcf q / " Z j a t f / i V v o/'fAc j'Mpcnwzcr Athens 1957 
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CHAPTER THREE (3). 

TYPES OF LOSSES COVERED UNDER MARINE 

INSURANCE CONTRACTS IN SOME OF THE COMMON 

LAW AND CONTINENTAL LAW JURISDICTIONS. 

3.1. Types of Losses Covered in Marine Insurance Contracts under the 
English Law Regime. 
3.1.1. Indemnity and Losses. 

A marme policy entitles the assured to indemnificatioii in respect of several types of 

losses/ Calculation of die measure of indemnity is determined by two factors: the nature of 

the policy and the classification of the loss as total or partial loss. 

A marine insurance pohcy provides the assured or his assignees with an indemnity for total 

and partial loss of the subject-matter insured. A distinction is drawn by the Marine 

Insurance Act 1906 between actual total loss, constructive total loss and partial loss. Any 

loss which does not fall within the first two categories faDs into the residual category of 

partial loss." A total loss can either be an actual or a constructive total loss. Unless the 

policy states differently, insurance will include both types of total loss^. 

All claims for loss, either partial or total, are subject to the 'Notice of Claims" Clause 

within the International Hulls Clauses. This clause'* specifies that notice must be given to 

the leading underwriter.^ It requires the assured to notify underwriters as soon as possible 

of any occurrence which may result in a claim The difference between this clause and its 

predecessor, i.e. CI. 13 of the ITCH (95), is that the latter stated that notice had to be given 

' in general, first there is the extent of damage or loss of the subject-matter insured caused directly by a covered peril, 
which triggers the award of indemniiication. Also, the insured may recover losses, charges or expenditure incurred 
voluntarily or as a mat ter of law in order to avert or minimise a loss and thus, m a y a l so thereby incur suing and labouring 
costs as a sqiarate measure. 

^ See s . 5 6 ( 1 ) M I A 1906.: See CLlS.Beimett .H. : op.cil 

^ See s.56(3) M I A 1906. 

" i.e.clause 46 of the I H C 1/11/2003. 

^ In part 3 of Ihe new 1/11/2002 clauses, clause 45 authorises the leading underwriters designated in Ihe slip or policy to 
deal with a range of claims-relaled matters on behalf of all underwriters subscnbing to the insurance. This clause is a 
development of reforms set out i n the Lloyd's Market Principles [See W a l l D J . : A 
Co/nmenfar)'", Shipping & Trade Law, VoL3 .No 1. 2003] 
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to underwriters in general, whereas now the requirement for such a course of action arises 

only where the assured feels that there is a strong possibility fbr a claim to arise. In tbe 

absence of any agreement, underwriters are discharged from liability fbr the claim if they 

are not notified within 180 days of the assured becoming aware of the occurrence. This is 

similar to the 1995 version which gave the assured 12 months.^ 

3.1.1.1. Total Losses: Actual Total Loss. 

The Marine Insurance Act 1906 classifies two types of losses, i.e. partial loss and total 

loss,^ the latter being further on subdivided into actual total loss and constructive total loss.^ 

A total loss is one on account of which the assured is entitled to recover from the 

underwriter the whole amount of his subscription.^ With respect to actual total loss, section 

57(1) of the MIA 1906 applies to any subject-matter insured within a policy of mariae 

insurance, and this might include amongst others, ship, goods, freight, profits and 

commissions, as well as wages and disbursements. Furthermore, subject to its definition^ 

actual total loss may be construed in three distinct ways, i.e. primarily when the subject-

matter is totally destroyed, secondly when the subject-matter is so damaged as to cease to 

be a thing of the kind insured, and thirdly when the assured is irretrievably deprived 

thereof. Section 57(1) of the MIA 1906 can be said to have codified the facts and ruling of 

an early case, which is by many considered as the cZa j'fzcwf on the topic of actual total 

loss,^° i.e. the case of where the plaintiff shipped a cargo of hides -

aboard the vessel from Valparaiso to Bordeaux — insured with the defendants 

under a voyage policy of insurance covering usual perils and being warranted free of 

particular average unless the ship be stranded. Due to severe weather, the ship had to be put 

to Rio de Janeiro where it was found - upon landing of cargo - that the hides were so 

wetted that had they been carried fuirther on they would have lost their cliaracter as such: 

thus, they were sold there Ibr a quarter of their true value. The plaintiff claimed upon his 

" See W a l l D.J.: "ZMfgman'orW Hw// CZawjef y) Cbmmpnfan'''. Shipping & Trade Law, Vol .3 ,No 1. 2003. 

^ I n section 56(1) 

^ As per section 56(2) See p. 15. Hodees S ' C o j w Moferzo/f on Man'ne /n jwrance Zzm Cavendish Publications. 
1999 

^ See V o l n , p. 963, Musti l l . M J & Oilman, J.C B , op.cit 

10 . See Ch.14 p.411, O M a y D , op.cil 

" ( 1 8 3 6 ) 3 B m g N C 266 
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policy for a total loss, due to damage and eventual sale of the bides at the port of repairs of 

the carrying vessel. It was held that the plaintiff could recover for a total loss, as the goods 

in question were both perishable and out of control of tlie assured.^" The principle 

establishing the kind of casualty that may amount to a case of total loss is the impossibility, 

owing to die perils insured against, of ever procuring the arrival of the thing insured. 

3.1.1.1.1. Where the Subject-Matter is Totally Destroyed: Actual Total 
Loss of a Ship - a 'Total Wreck'. 

To qualify as an actual total loss the vessel has to be so severely damaged as to become a 

total wreck. In v. where a vessel was badly damaged in the St 

Lawrence and later sold, she was considered a total wreck and, as a result of that, an actual 

total loss. Also in BeZZ v. the Court again had to consider the degree of damage 

required to determine whether the vessel was a total loss, and, where also the significance 

of a notice of abandonment was raised too. 

Although JazYing BZairmorg Co v. is a case concerned with 

constructive total loss, the issue of what constituted an actual total loss was also raised. The 

See p. 15, Hodges S.: Cases and Materials on Marine Insurance Imw. Cavendish Publications, 1999.; 
Also, Lord Abinger stated in this case that; 

"...if the goods, once damaged by the peiils of the sea and necessarily 
landed before termination of the voyage, are in such a state, that they 
...cannot be re-shipped with safety to any vessel...if it be sure that before 
termination of the original voyage they would disappear and assume a new 

form losing all their oiiginal character, the loss is in its nature total to 
him who cannot recover them due to either their atmihilation or any other 
insuperable obstacle the widerwriter engages that the assured object 
will arrive safely in its' destined termination. I f , in the progress of the 
voyage it becomes totally destroyed or annihilated..... he is bound by the 
very letter of his contract to pay the sum insured. " 

the assured , by reason of those perils, is iixetrievably and permanently deprived of present possession and control 
over it. as well as of any reasonable hope or possibility on future recovery of possession or further prosecution of the 
adventure upon it. that is then the case of an actual total loss - irrespectively of the assured electing or not to treat it as 
such - and notice of abandonment is not needed in accordance also with the leading legal principle of 'lex non cogit ad 
absurdum'. However, if there is any doubt as to whether the assured has been 'irretrievably deptived' of the subject-
matter insured, tlie assured should in practice give notice of abandonment to underwriters, leaving it to be decided later 
whether tlie loss was an actual total loss or not; as in giving this notice, the assured forfeits nothing - should the notice 
prove to be unnecessary - for, then the total loss proves to be actual. In the past, if any remains of flie thing insured or 
money con'esponding to profit from it were to be retrieved, they were considered as a salvage entitled to the underwriters 
after the payment of total loss, and that is why in the past an absolute total loss in insurance law was treated and termed as 
a jo/voge wz'fAoMf cAomjowMfn/'. ( See V o l E. p. 963. Mnstill, M.J. & Gihnan. op.cit.} 

' \ 1 8 2 4 ) 2 B & C 6 9 1 

'^(1816)HoltNP423. 

'^( ]898)AC593. 
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opinion voiced by Lord Halsbury, that a vessel need only be sank so as to be a total loss, 

was later averted and clariAed in the case of Thg Co 

V. FronMM More recently, in the ceise of Frajgr v. Coffon ancf 

OfAgrj , the vessel was insured for actual total loss only for a 

voyage under tow from JebU Ali to either Shanghai or Huang Pu. The brokers of the 

plaintiff did not inform the underwriters of a change of destination. The vessel was 

damaged and in the event had to be towed to Huang Pu, where a typhoon was encountered, 

and as a result the vessel was driven aground and stranded and the costs of its salvage were 

considered prohibitive. The plaintiff owners of the vessel claimed under their own policy, 

on the basis that the vessel was an actual total loss in that it was a wreck.The issue arose 

whether the vessel was an actual total loss. The insurers refused to indemnify the owners 

contending, mfer that 7/7 was not an actual loss."° 

What counts as the actual total loss of a ship as per section 56(1),(2),(3),(4) toge±er with 

section 57 of the MIA 1906,'^ is also apphcable to any subject-matter insured, whether 

ship, cargo or freight. 

3.1.1.1.2. Actual Total Loss of a Ship: a Missing Ship. 

According to section 58 of the MIA 1906, a missing ship, with no news received from it 

after lapse of reasonable time, is presumed as an actual total loss. No particular time period 

is stipulated by law, but what section 58 of the Act means by the use of the term 

fzmg' is a question of fact, mostly. It is crucial, however, to confirm that the 

vessel actually sailed on the voyage insured.^ The assured has to show that the presumed 

' ' [1927]AC 698.; [See Ch.15,Hodges S.; Cases and Materials on Marine Insurance Law, Cavendish Publications. 1999.] 

[1997]! l ioyds Rep 586. 

And also in that it had "ccoygtf fo t e a q/"r/ze h'ncf iruwregf" as per secdon 5 7 ( 1 ) of the M 1 4 1906. 

Held, that the issue was whether the plaintiffs were irretrievably deprived of the vessel. While the costs of recovery 
would outweigli the insured value of the vessel this went only to demonstrate constructive total loss. The vessel was not an 
actual total loss within the period of the policy. The underwriters had not waived their rights in respect of late notification 
of change of destination in tliat they had no knowledge of the change. The underwriters demonsti'ated that, on these facts, 
they had been induced to enter into the contract on the basis of material non-disclosures. 

See C h l 4 , O ' M a y D. , op.cit 

^ See (Zh. [5. Hodges S.: Z/aw /Mfwronce, 1996 CavendishPublicatioiis. 

See Cases : v (1826)6 B & C, 19 and CoAen v. A'ncWey (1809)2 C a i i ^ . 51. 

82 



loss of the missmg ship, which is considered as an actual total loss, has been caused by 

perils insured under the pohcy/'^ 

3.1.1.1.3. Actual Total Loss: Where the Subject-Matter Insured Ceases to 
be 'a Thing of the Kind Insured*. 

No problem seems to arise relating to the nature of loss, where the subject-matter insured 

against a peril is physically destroyed. However, this does not seem to be the case where 

the damage of the thing is of such a degree, that the subject-matter cannot be said to have 

been physically destroyed; instead it continues to exist, but has ceased to be 'a fAing oyfAe 

and for that reason there is a right of recovery ibr the damaged thing. The 

direct effect is that, as a result of the damage of the thing, its commercial value is 

significantly impaired, sometimes may be rendering it almost obsolete; therefore, the claim 

has to be one for actual total loss. 

A ship destroyed so much so as to become a total wreck would also 'cgjjg fo a 

fAg although this category of loss mostly applies to cargo than to ship or 

freight.^ In A ^ r v. a consignment of dates was recovered after having been 

sunk, but it was so contaminated by sewage that it was fit for use only as fertiliser. It was 

held to be an actual total loss and on payment thereof the underwriters were entitled to the 

salvage. However, in a case where the damaged goods can be reconditioned after the 

damage, even if not suitable for commercial use while in damaged condition before 

restitution , the loss is considered as one that does not render the goods an^rmore not ' a 

fAing q/'fAe '. Thus, the loss cannot be deemed to be a total loss and will be 

characterised as a partial loss.̂ ^ In^grggr & f (y. v. steel 

injection mou]ds were found on arrival to have been damaged, by rust, due to immersion in 

water after a fracture of a pipe of the ship's hold. As tbe effect of rust could not be 

eliminated, even after an attenq^t of cleaning it, it was held that the goods had suffered an 

^ See Ch.14, O ' M a y D . , op.cit. 

See Ch. 15. Hodges S.: Z/Ow q/'Man'ne 1996 Cavendish Publications. 

^ (1895)1 Q B 196. 

See also f r o n c u v. BoWfon (1895) 65 QB. 

^ [1973]2 Uoyds Rep 442. 
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actual total loss since they could only be used as scrap metal In Fmncig 

however, a cargo of rice was insured for f450, and - after the barge in which it was carried 

sank - the rice was so damaged that the assured refused to accept it and claimed for a total 

loss. As the rice was dried and sold for f 110, it was considered to have remained in 

and was held to be only a partial loss.^° When the forced sale of goods is arranged,̂ ^ to 

prevent a total loss of the insured goods, the assured retains the net proceeds of the sale and 

the underwriter has to pay the so-called 'mZvagg which corresponds to the difference 

between the insured value of the goods sold and the net price reahsed.^^ 

An owner of cargo may also sustain a loss because it has become unidentiGable, due to 

obliteration of marks. In v. Man/ie Co cotton belonging to 

different owners was shipped in specifically marked bales. In the course of the voyage the 

cotton bales were so damaged that even those which were not lost had to be sold short of 

destination. The marks on them were obhterated, and only two of them were identiAable. It 

was held that, in respect of the cotton lost, there was a total loss of a part of each owner's 

cotton and ah owners were tenants of the cotton that arrived at the port of destination with 

another vessel. It was also held that there was no total loss^^ of the bales that arrived m 

jpgcze, the property in the obliterated cotton did not cease to belong to the respective 

owners, the proceeds of the sale were apportioned and that the losses were treated as partial 

ones.^^ 

^(1895)1 ComCas 217. 

In sorne certain circumstances . when thore is a total loss of an apportionable part there win be a total loss for this part. 
As ptT Aniould, the maxim 'de minimis non curat lex' applies to cases of actual total loss by destruction of goods in 
relation to an entire cargo or part of it. More specifically. Ainould states that (here is no English authority, and thus 
reference is made to the Malaysian Higli Court decision in Boon & Cheah Steel Pipes Sdn. Bhd. v. Asia Ins Co,[1975]1 
Lloyd's Rep. 452, where it was attempted to apply the de minimis rule. The case concerned steel pipes insured free fi'om 
particular average of which 98.3 per cent were lost and as a result die de minimis rule applied and the assured should be 
entitled to treat the case as an actual total loss. However the Court held that the proportion delivered was too high for the 
rule to apply in this case and that it would only apply if only one or two pipes of tlie whole consignment had been 
delivered. 

As happened in the case of r. (1836)3 Bing N C 266. 

See Ch.14, O ' M a y D . , op.ciL 

Section 56(5) of the M I A 1906. 

^ (1868 )LR3 . 

Actual or constructive 

^ S e e C h . l 4 . 0 ' M a y D . op.cit 
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3.1.1.1.4. Actual Total Loss: Where the Assured is 'Irretrievably 
Deprived of the Subject-Matter Insured*. 

Actual total loss also occurs where the assured is of the subject-

matter insured by way of it not being by any means retrievable, as well as in the case where 

the latter is taken out of control or possession of the insured by ways hke capture or sale of 

vessel by the master. The insured, is required to show a complete absence of control over 

the retrieval. However, a mere sale does not always sustain actual total loss.^^ The subject-

matter need not be destroyed, but it need remain in jpgcfe and in the hands of a third party 

which is irretrievably depriving it from its owner. In the case of George CoAe/i, v. 

Marme an almost obsolete battleship was insured while being towed 

from one port to a second port (in Germany) where she was to be dismantled. On her way 

she went ashore a Dutch coast. It was evidenced that the vessel could 'get-off at a rather 

high cost, but the Dutch authorities in fear of damage of the sea defences existing there 

were not willing to allow her move.^^ It was held that, in terms of the context of section 57 

(1) of the Marine Insurance Act 1906, the vessel was not to be considered as an actual total 

loss as the assured had not been q/ ' her.'^" 

In the case of Capfam F. A. Twg Co. v. froMtZm a tug 

sank in shallow waters as a result of a collision and was afterwards, within a short period of 

time, raised. It was held that she was not an actual total loss. In addition, in the case of 

f ia'Ai/zg v. Beer it was held that just the taking of a vessel by barters does not 

constitute enough evidence so as to support an actual total loss, since there exists a 

See p. 378. Ivamy. E . R . H . . op cit . ; Also See Ch. l4 , O ' M a y D . . op.cit; Wi l les J. remadced in Bar ter r. Jawon 
[ (18G8)Ul 3CP.303] : 

" . . . f / z z p u JO zn/wrgf/ fAaf;/ cowzof fa: / vwY/iowf repa i r ; 
cannot be taken to a port at which the necessary repairs can be 

cwfecf, f/zerc w on ocfMoZ foZo/ /off, ybr f/zo/ Aof fo a 
j/zzp ever can wet/ybr f/ze pz/rpofef q/"a f Azp 

^ [(1925) 21 U .L .Rep 30 K B D ] 

Their decision being also subject to appeal to a higher l i ibmal . 

^ For. under the Marine Insurance Act. the cost of repairing a damaged vessel is immaterial, unless it has proven to have 
exceeded the value of the vessel after the repairs have taken place. 

1(1927)137 L.T . 709, P C ] 

[(1936) 56 l i L Rep. 163 K B D ] 
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possibility for the vessel to be recovered/^ Even in the case where the insurer is left with a 

' value of a deteriorated ship, a claim for actual total loss may not be successful if 

there is a possibility fbr the ship to be restored in the condition it were when it was 

damaged.'*'* 

3.1.1.1.5. Actual Total Loss of Freight: Actual Total Loss of Freight 
Caused By a Total Loss of Ship and/or Goods. 

Payment of freight and delivery of goods tend to be, tliough not always, concurrent 

conditions. Thus, if freight is not delivered at its proper destination, it is not payable. A 

total loss of goods -caused by an insured perU- might naturally result in a total loss of 

freight. However, if the cargo arrives -even damaged- at its proper destination or is short 

delivered, the agreed freight is nevertheless payable in fuH and the charterer or consignee 

may claim fbr damages for the damaged goods or the short dehvery. In ZrgcfaZe v. CAma 

Zngwronce it was ruled that freight was recoverable because the cargo became 

an actual total loss when it overheated and had to be off loaded and sold. The insurers 

argued that the loss was not a total one, but a general average loss. In Denoon v. TAg ffome 

CoZo/zfa/z the ship in which the cargo of rice was carried was wrecked 

resulting in total loss of the rice and consequently total loss of freight of the rice.'*^ 

If non-delivery of the cargo is caused by a peril insured against, the assured of height 

should be able to claim fbr a total loss of freight.'*^ This was made clear in v. 

by Prett J., who observed that: 

" r / i e r e m a y o n oczwoZ fo fo / 

wndgr 0 ggngra f p o / i c y f / ig rg o n ocfMoZ 

zoraZ o / ' rAg c o r g o . . . " . 

As J. Porter has stated: 

"....no one could say that the vessel was irretrievably lost to the 
o\vners loss by barratry is not necessarily an actual total 

oTKf m f/zu cojf f/iere woj no ocnW foro/ /o j f ". 

See Case: 6̂ ;. M a r g o r e f T r w f f Z/t/ r. .Vowgaforf v W f Ge/iero/ /nfwrancF Co ZLfii [ (1949)82 Li . L. Rep. 752 KBD] . 

(1900)2 Q B 5 1 9 C A . . 

(1872) m 7 CP 341 

See also /rggfo/e Anof/zer i'. C7ii?ia T ra jeM /ruwronce Co (1900)2 QB 519 C A . 

See f n'cf Arwf AnofAer v Man'nme Wwrance Co ZJi:/ ( J P W j J Com Cof / (1901)2 K B 412 CA. . 

" ^ ( I S S T ^ L R G H L S S 
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In this case, it was ruled that there was a total loss of freight occasioned by peril of the 

seas/° 

Freight need not be payable if the cargo is so severely damaged so as not to be in a 

merchantable condition, as in the previously described case of v. where a 

cargo of water impregnated dates was held as a total loss for which freight was not payable 

on dehvery/^ However, there can also be an actual total loss of height caused by a loss of 

voyage or of the adventure, hi v. C/mmM Manne /MfwroMce Co, it was held that 

where the payment of freight is conditional upon the delivery of the cargo, then a loss of the 

voyage concerned through delay or Gmstration will also result in an actual total loss of the 

freight. 

3.1.1.1.6. Recovery for a Partial Loss. 

According to section 56(4) of the MIA 1906, the assured may recover for a partial loss 

instead of a total one, if as per the evidence it only proves to be such,^ unless the policy 

' o f A g n w j ' g , e.g. it contains a / r o m a v e r a g e ' warranty.^' 

In Boon & CAeaA Sdfi. BAd v. 7m. Co., the plaintiff, pleading the j e 

rule, made a claim fbr a total loss as the policy was warranted free h-om particular 

average, thus, barring him to recover for a partial loss instead of a total loss.̂ ^ 

3.1.1.2. Constructive Total Loss. 

The doctrine of constructive total loss is closely connected with marine insurance.It can 

be said that constructive total loss is a device serving the indemnity concept, in the sense 

^ And also tliat in case there has been a constructive total loss of the vessel concerned, there is no requirement for a notice 
of abandonment to be given in respect of the totalloss of freiglit. ; {See Qi-lS,Hodges S.: Cases and Materials on Marine 
Insurance Law. Cavendish Publications, 1999.} 

(1896)1 QB 123./ Also See Ch. 15, Hodges S.: Law of Marine Insurance, 1996 Cavendish Publications. 

See Ch. 15. Hodges S.: Law of Marine Insurance, 1996 Cavendish Publications. 

873)2 Asp M L C 435. 

^ i.e.partial loss. 

See Ch. 15. Hodges S.: Law Afarine Zniwonce, 1996 Cavendish Publications. 

^ [1975]! Uoyd's Rep. 452. 

^ See Ch. 15, Hodges S.: Ciwe.f oWAfoZerzoZf on Afonne /nfMronce Z/cf. Cavendish Ihiblications, 1999. 

^ See Case - Moore v. Evmw [1918] AC 185 HL. 



that it enables the assured to disentangle himself from the danger and throw the burden 

on the insurers. 

The concept of constructive total loss, is outlined in section 60(1) of the MIA 1906, 

whereby it is stated that: 

/ o o n ) ' e a p r g j ' f p r o v w i o n m f A e 

p o / i c y , f A e r g c o n ^ r w c f i v g fofoZ w / i g r g 

( A g J w Z y ' g c f - m a o g r i n f u r g ^ f r g a y o M o A / y 

abandoned on account of its actual total loss 
o p p g o r i f i g zo A g MMOvow/oAZg o r Aggaw^yg i f 

c o w W Mof Ag prg^ygn/gff / r o m o c f W rofaZ 

Z o f f w i z A o w f OM g ^ g M d z ( w r g w A i c A g o w Z ( / 

g%ggg(/ i f f W w e ywAgn (Ag g;ipgn(/(fwrg A o ^ 

Agg» ZMcwrrg(i " 

To recover for a loss under this section, the assured has to show that the subject-matter 

insured was either 'oM accow/if q/ ' / f j acfwaZ fofaZ oppganng ro 

6g wnavoida6/g' or '̂ gcawî g cowZcf nof 6g jprgĵ grvgcf/ro/M acfwa/ /ofa/ wzYAowf an 

g j K p g n ^ f / f w r g w A i c A g z c g g ( f v a / w g ywAgn f A g g ; g ? g M ( f f f « r g Aa<^ 6 g g 7 i m c w r r g c ^ ' . ^ ^ 

Also in section 60(2) of Ae MIA 1906, the following is stated: 

" . . . / » / ^ o r n c w Z a r , fAgrg i f g coMff rwcf ivg fofoZ / o f f " 

i ) W A g r g fAg oMwrggf i j (fgprivg^f o / ' f A e 

p o f f g f f i o M q / ' A i y f A i p o r goodly A y o p g r i / 

i M j w r g ( f a g o f » f / , o /K^ 

( o j ir i f i m i i ^ Z ) ' lAar Ag con rgcovgr f Ag f A i p o r 

g o o d f , g f fAg c o f g Ag, o r 

f^A) fAg c o f f ( ( /"rgcovgr ing zAg f A i p o r g o o d f , o f 

rAg cGfg m a y Ag, wowitf g%cgg(f (Agir v a i w g wAgn 

rgcovgrg(/, ' o r 

f i i ) (Ag cfZfg o / '< igmagg (o a f Aip, W i g r g f Ag i f 

f 0 ( /omoggtf A); a p g r i / i n f wrg(/ a g o i n f z fAo / rAg 

c o f r q / r g p g i r i n g rAg d g m a g g wowi f i g x c g g ( / zAg 

vofwg q/" (Ae f A i p wAgn rgpairggf. / n g f z i m o f i M g 

zAg c o f f q / ' r g p g i r f , n o (fg^fwcfion i f ro Ag wio^fg i n 

r g f p g c r q / g g / z g r o i o v g r o g g c o M f r i A w f i o / i f ( o 

19 

60 

I n cases where due to msured perils (he postulated danger of loss or depr ivat ion is caused 

Subject to deSnite l imits and conditions 

See p 362, Ivamy. E . R . H . op ciL 

^ See pp 362-365, Hodges, S. Z /nv c ^ M a n w /TMuronce. Cavendish Publ icat ions. 1996 



f A o f g r g p a i r f 6) ; o f / i g r m f g r e g f g , 6w( 

occowMf w' fo Ag o / ' f A g gu^pgfwe q / y w f w r g 

j^oZvagg o p g r a o o / i f O f i ^ q y o M ) ; _/^(fwre g g n g r a / 

o v g m g g coMfnAwf ioMj ' (o w / i i c A fAg f / i i p wowZd 

6g ZioAfg ^rgpairg^f; or 
f o z j / » rAg c a y g q / ' & z m a g g fo g o o a k , w A g r g fAg 

c o f f o / ' r e p o m m g fAg d o m o ^ g ^ ^ n v a r f f m g rAg 

g o o d f (o f A g i r d g j ' n n a n o M w o w W g;(ceg(f f A g i r 

waZwg o n a r / i W . " 

To recover for a loss under this section, the assured has to show tliat he has been deprived 

of the possession of his ship or goods due to the occurrence of an insured peril and that "if 

wnZiÂ gf); fAaf Ag can recover fAg or goo jj'", or that the cost of recovering "wowW 

ga%gg(f fAeir vafwg wAen recovgretfIt may also be that he has to show, in the case of 

damage to the ship, that the ship has been so damaged by a peril that the cost of repairs 

"..ivow/af ea;cgg(/ fAg vaZwg q^fAg fAfp wAg» r^airg^f", or in the case of goods damaged, Aat 

the cost of repairing the damage and forwarding ±e goods to their destination would 

" g % c g g ( f f A g / r v a Z w g o n a r r i m r ' . 

It has become apparent, via ±e various cases' rulings, that the two subsections within 

section 60 of tlie Act contain two separate definitions which may be apphed to different 

conditions of fact. In /go^grr^n v. fefro^ A/om/Aoĵ  the plaintiffs were tlie owners of a 

chartered tanker, and the chartered freight was insured with the defendants. Prior to arriving 

to the port of loading the tanker suffered an explosion and subsequent fire. As a result of 

the conditions laid down in the policy, the owners did not claim for a constructive total loss 

although they could have done so, but claimed for a partial loss on that policy and did not 

abandon. Then, on the policy covering the chartered freight, they claimed for a total loss 

but the underwriters refused payment as there was a term in the freight policy stating that 

such a claim was invalid unless the vessel was a constructive total loss. The House of 

Lords, ruled that the vessel had been a constructive total loss and that a notice of 

abandonment, with respect to a huH policy, was more to show that the assured intended to 

claim for such a loss. Thus, no such notice was required to claim for a total loss of freight 

and therefore the plaintiffs could recover under their pohcy on chartered freight. 

^ [ 1 9 3 9 ] A C 3 7 1 . H L 



in V, ForgjfaZ, Co,"^ a German vessel was scuttled, by 

tlie master and crew, off the Faroe Islands so as to avoid capture by a British warship. The 

cargo owners successfully claimed for a constructive total loss, caused by the actions of the 

German Government in taking over control of aH German shipping. Yet in Zrvmg v. 

the claim for constructive total loss was based on the proposition that the complete 

definition of section 60 of the MIA 1906 did not preclude other claims which were vahd 

under common law.̂ ^ 

It was in v. and later in ancf Forefgn Manng /na'M/'ancg Co v. 

5'amwg/ Co that it was established that another form of 

constructive total loss also existed under common law, even before tlie passing of the 1906 

Act, stating that in case of hostilities goods may also be lost due to the existence of the 

hostile conditions themselves leading to the premature termination of the adventure or 

voyage; thereinafter having been established that a claim fbr constructive total loss of goods 

could be brought when the voyage or adventure be abandoned or Grustrated.̂ ^ 

3.1.1.2.1. Types of Constructive Total Loss: Reasonable Abandonment of 
the Subject- Matter Insured. 

The first category of constructive total loss, as envisaged by section 60(1) of the 1906 Act, 

contains reasonable abandonment of the insured property because actual total loss appears 

unavoidable. 

^ i ; i 9 4 1 ] 3 A ] I E R 6 Z H L . 

[1949] ! K B 555. 

See pp. 623-671, Hodges S.: Cases and Materials on Marine Insurance, Cavendish Publications. 1999; The case of 
In'ing v. Hine - [ 1949] 1 KB 555]- involves a trawler which was being towed to a dry dock, during WWII. She stranded 
and as a result was severely damaged. At all material times the assured would have been unlikely to obtain a license to 
repair her or to place her in a dry dock within reasonable time. The assured c la imed she was a constnictive total loss. It 
was held that, since the type of loss did not faU within any of the heads of loss stated in section 60 of the Act, there was 
no constractive total loss. Ttius. the assured could only claim for a partial loss { See p . 363 Ivamy. E.H.R., op.cit.} 

^ ( 1 8 7 4 j L R 9 . 

^ ( 1 9 1 6 ) 1 AC 650. 

^ PoUowmg Chal. the Prustralion Clause was introduced in cl. 3.7 of the Institute W a r Clauses (Cargo) ( IWC(C) (82)), and 
in cl.3.8 of the Institute Stakes Clauses (Cargo) ( ISC(C) ( 82 ) ) . however, it does not appear in the ICC (A),(B). or (C) : 
thus Ihis principle of loss of voyage or adventure no longer applies during conditions of strife, and the only case that the 
principle - laid down in the j'onck)- case - would stiH be applicable, is this o f a planned adventure tinder normal trade 
circumstances, being A-ustrated by a vessel no longer capable of prosecuting Ihe voyage and not existing any alternative 
method of continuing the venture. 
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In Cowrf v. 7%e lavmgfon Cow/Y (7%g AovmgfOM Cowrfj, the Court of Appeal 

had to decide whether the vessel was within the meaning of section 60(1)/^ 

According to 'TAg Lavmgron Cow/Y", to constitute abandonment the physical act of leaving 

±e ship must also be accon^anied with the intention of never returning. The Court held 

that since the master had no intention of abandoning the ship in this sense, there was no 

constructive total loss/^ 

Constructive total loss also exists when the ship has to be abandoned by reason of an 

'ocfwaZ fofaZ appganng wnavof&zAk'. In the case of v. MifcAeH, the 

master abandoned the vessel after she was damaged by ice and was leaking rather badly. 

Expecting a gale in which he thought she would be lost, he decided to abandon her and set 

fire to her to prevent her from being a danger to navigation before he and the crew left her. 

One of the issues that have concerned the Court of Appeal was whether tlie abandonment 

was . The Court concluded that her abandonment could not be justified as 

having been made 'on accowMf acfwaZ rofaZ In 

section 60(1;, however, another category of constructive total loss is introduced, namely the 

reasonable abandonment of the insured property due to the fact that the cost of preservation 

from actual total loss would exceed its preserved value. 

[1945]2 A l l E R 357, CA. 

The dispute was in relation to a charterparty under which there was a clause providing tha t : "Should the vessel become 
a constructive loss, such loss shall be deemed to have occurred and the hire under this contract shall cease" . The Court 
had, therefore, first to determine whether the vessel was a constructive total loss as understood in the law of marine 
insurance. 

The vessel was not 'given up for lost' as flie master was mainly concerned w i t h saving the lives of the crew and 
property. 

^ [ 1 9 2 8 ] 4 5 T L R 5 4 C A . 

See Cases: Lind v. Mitchell [1928J45 TLR 54 CA, Read v. Bonham (1821)3 B r o d & B 147, Court Line Ltd v. 
' lawngmn Cowrf' [1945]78 U L R e p 390, CA. 

Thus, ^andonment, in section 60(1) of the Act means, in the context of a ship, either leaving the ship or giving it up 
for lost, the fanner being the physical act of vacating die property and the latter a decision based on econcmics and 
business expediency.; {See p. 367 Bennett, H . op.cit.) 



3.1.1.2.2. Types of Constructive Total Loss: Deprivation of Possession of 
Ship or Goods. 

Section 60(2) of the Marine Insurance Act 1906, states: 

" . . . / A g r e g zoroZ Zofj' / / / w A e r e fAg 

dgpnvg^f q/'zAg p o f ^ g f j ' f o n q / 'A iy f M p o r 

g o o d f Zzy a p g r i Z i n f u r g ^ / o g o z M f f ( ' a ) i r wnZftgZ)' 

(Aa; Ag COM rgcovgr rAg ^Aip o r goock , fAg cage 

may be, or (h) the cost of recovering the ship or 
g o o c k , f A g c a y g Miary 6g, ivowZ^f g ^ c g e ^ f f A g i r vaZwg 

wAgn rgcovergd ; i / i n zAg c&yg q / " d o m a ^ g fo c f Aip, 

w A g r g f A g z j f o da7?iagg(f 6 ) ; a pgrzZ ZMJwrgf f agoma'Z 

zAoz zAe co^Z qyrg^ozrzMg ZAg d o m o g g g:%cgg<i 

the value of the ship when repaired Hi/ in the case 
o / ' ( f a m a g g zo goo<& wAerg zAg co^Z q / ' r g p a z r m g zAg 

d o m a g g o M c f ^ r w a r ( f m g zAg goody Zo ZAgzr 

(^^zzMazzo/z w o w W gArgg(f zAgzr vaZwg o n o r r z W . 

Constructive total loss as expressed in section 60(2)(Q, is restricted to cargo and huD 

insurance and occurs where the insured peril deprives the assured of possession of die 

insured property and either recovery is unhkely, or the cost of it would exceed the 

recovered value^^. The original base of die whole doctrine of constructive total loss on tlie 

effects of capture and seizure, was clearly illustrated in Afoore v. whereby Lord 

A±inson, in his summation, explained the concept, origin and purpose of constructive total 

loss. 

In fofwr/ia/z 5'Zgamy/z^ Co Z,z<f v. war having broken out between Greece and 

Turkey, a Greek warship seized a neutral vessel for canying contraband. The assured gave 

notice of abandonment but six weeks later the vessel was released. The relevant date for 

determining whether the vessel had been a constructive total loss was that of 

commencement of the action, deemed also to be the date notice of abandonment was 

given; but the claim failed as it was not proved that at this time recovery of possession, 

witliin a reasonable time, was unlikely albeit that it was uncertain. 

' foj je j fz 'oTi ' here refers to free use and disposal of the ship or goods. 

^ [ 1 9 ] 8 ] A C 1 8 5 H L . 

[ 1 9 1 5 ] ! K B 922 . 
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However, in /(owra & Forgoj' v. the vessel namely 7gor - having sailed 

on 4 Nov. 1917- was not heard of again until 27 Feb. 1918 when it was abandoned by the 

prize crew which had manned it after capture by a German warship on 10 Nov.. untU 

subsequently stranded and considerably damaged. Having been refloated in March by a 

salvage conpany hired by the shipowners, the vessel was nnder repair until September. It 

was held that the vessel liad been a constructive total loss, within section 60(2)(i) of the 

A c t . ^ ° 

In the arbitration award the ruling clearly showed a case which, amidst 

other issues, deals with the situation where the owner of a vessel is deprived of possession 

of her as a consequence of the deprivation of its &ee use and disposal In this case, a 

specialised cement carrier, carried a cargo to Iraq in September 1980. The vessel was 

insuied under Lloyd's War Risk Policy with Institute War & Strikes Clauses attached By 

reason of War Risk Trading Warranties, the speciRc area in the Persian Gulf where the 

vessel was to be berthed was an excluded area subject to payment of an additional premium 

to reinstate cover. Because of fighting in the vicinity of the port where the vessel had 

berdied, the authorities forbade ah movements of merchant shipping. A skeleton crew was 

kept thereon until the date of award. Tlie question whether the vessel was a constructive 

total loss by reason of an insured peril when C gave notice of abandonment to R on 

September 30 and October 14, 1981 was arbitrated as a test case on various hypotheses: It 

was held that the order of the Iraqi government was a restraint of princes; C had been 

deprived of possession, by losing free use and disposal; on September 30 and October 14, 

1981 it was unlikely tliat C would recover possession witbin a reasonable period, namely 

12 months. 

K B 189 

See p. 368, Bennetl, H.,op ciL 

Ovwierj q/"f/ie BamAun v. [1982] ! Lloyd's Rq) . 312 . 
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3.1.1.2.2.1. Types of Constructive Total Loss: Deprivation of Possession of 
Ship or Goods: Damage to Ship. 

Damage to a ship such that the cost of repair exceeds the repaired value, constitutes another 

category of constructive total loss.^^ 

In V. Manng /Mmra/zcg Co/" the Court of Appeal held that the 

unrepaired value should be excluded, which is a view which represented the common law at 

the time tlie MIA 1906 was being drafted and enacted. Section 60(2)(ii) has been held to 

enact and thus exclude the unrepaired value of the vessel 6om the equation.In 

the absence of a market value, the test is what the vessel was fairly worth to the owners 

from a business point of view. In Compa/zM Gemf (fg 5'ggwroj' v. ConfzngMfaZ 

/n.ywmMCg' Co an insurance corrg^any claimed from tlie defendants under a 

reinsurance policy in respect of a sailing lugger lost off the coast whilst on voyage. As to 

the evidence the vessel had to be beached, for it had experienced bad weather. The amount 

of damage to her hull was one of 84.9%. It was held that the assured were entitled to claim 

for a constructive total loss. Tlie general rule is that in estimating the value for the purpose 

of determining whether or not ±ere is a constructive total loss, any agreed value in the 

policy is to be ignored. Accordingly, section 27(4) of the 1906 Act states that: 

" . . . fAe p o / f c y o z A g n v i f e f / i e voZwe 

fixed by the policy is not conclusive for the purpose 
q/" w A g f / i g r f A e r g A o j 6 g g n a 

Usually, there is also a clause in the policy relating to this matter. The effect of section 

27(4) is to require market value rather than the agreed value to be used as the basis of the 

calculation.^^ 

See seclion 60(2)( i i ) of the M I A 1906 & also see Cases: v. (1828)5 B & C 561,fAiZfipf 
(1847)4CB 343. / r w n g v. Monmng (1847)1 H L Cas 287. M o M w &m,fA (1850) 19 U C P 225. The M I A 1906 reqmies the 

value of the wreck to de disregarded when detennining the cost of repairs ( Hall v. Haymanr. [1912]2 KB 5). 

=^[1903]1KB 811 

' ^ [1903 ] ! K B 811 

See pp. 368-370, Bennett. H., op cit. 

[1992113 U . L Rep 26 K B D . 

^ However, the Institute Clauses reverse the statutory rule and provide thai the agreed value is the relevant measuit 
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It is worth mentioning here that, as per the new Hull Clauses 1/11/2003, clause 21 -dealing 

with constructive total loss- significantly alters the previous wording under ITC 1995. 

Under clause 21, in order to ascertain whether the vessel is a constructive total loss, 80% of 

the insured value is to be taken as its repaired value, as opposed to the 100% provided in 

previous HuH Clauses. 

3.1.1.2.2.2. Types of Constructive Total Loss: Deprivation of Possession of 
Ship or Goods: Damage to Goods. 

Insurance on goods entails a contract to indemnify the assured for any loss he may suffer by 

his goods being prevented Srom arriving safely at their destination.^^ Where goods are 

insured for a specific voyage, the insurance is on the adventure, i.e. the voyage, as well as 

on the goods themselves. 

Section 60(2) (iii) of the MIA 1906, refers to goods.^^ According to it, a constructive total 

loss also exists where the repair and forwarding of damaged goods to their intended 

destination exceeds their value on arrival. In that case, the mode of computation to be 

adopted in order to decide whether or not there is a constructive total loss, is to take the 

whole cost of getting them to their destination which wiU have to be incurred by reason of 

their position and condition.Thus, in Boon CAeaA v. Afia 

Co Lfd the claim for constructive total loss of some steel pipes failed because 

the assured had not notified the insurers or obtained a survey report from them, and without 

detailed examination the actual damage suffered could not be known for certain. In 

famworfA v. Hviie, it was held that credit must be given for the freight payable on 

delivery under the original bill of lading. 

^ See Case: Rocfoconoc;:: v. EZZiof ( 1 8 7 3 ) m 9 CP 518. 

See pp. 415-436. 0 'May ,D . .op .c iL 

^ This w i n also include such charges as landing, drying, warehousing, re -sh ipping. and carriage lo their port of 
desdnatian. 

[ (1975)1 U . L . Rep 452]. 

^ [ (1866) m 2 CP 204], 

^ See also AofeMo v. GMmg)' [ (1851)11 CB 176], Aez'mgr r. Ringrofg [ ( 1 8 5 1 ) 6 Exch. 263]. 
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3.1.1.2.3. Effects of Constructive Total Loss: Abandonment of the 
Subject-Matter Insured - the Meaning of 'the Notice of Abandonment'. 

The requirement of a valid abandonment is a prerequisite to a claim for constructive total 

loss. Abandonment is intimated to an insurer by means of a 'notice of abandonment' which 

must be given with reasonable diligence after receipt of reliable information about the loss. 

If the information is of a doubtful character, further time is allowed for better particulars to 

be received by the assured. If the assured fails to give a notice of abandonment, the loss can 

only be treated as a partial loss. It is only the assured, or his authorised agent or ser\'ant, 

who is entitled to abandon. 

Notice of abandonment is generally needed, though in some cases it is not necessary. The 

notice need not be in any special form, but what is in^ortant is must be given to the 

insurers or their agents. In addition, it should be unmistakable in its terms, absolute and 

unconditional.^ 

The assured is entitled to wait a reasonable time so as to acquire a fiill knowledge of the 

damage, before he elects to abandon or not,̂ ^ but he must act with reasonable diligence as 

delay from his part may prevent him from recovering for more than a partial loss. The 

question of what is a reasonable time is a question of fact.^^ However, he is not allowed to 

wait and watch the turn of events to his benefit before making up his mind. The timing of a 

notice of abandonment is an in^ortant consideration in practice, as it may be given too 

early or too late. 

The notice, though useful to both parties, imposes no obligation on the insurer. A notice of 

abandonment may be waived by underwriters^^, however in practice waiver is not express 

but is often implied. Where notice is waived, the assured can claim to fix the date of the 

^ In Russian Batik For Foreign Trade v. Excess Insurance Company Limited [ 1918]2 KB 123. the assured offered to 
release his underwriters from all liability, if fliey agreed to pay the insured value of a shipment of barley, less its" value at 
the port of loading, from which the vessel was prevented from sailing owing to the closure of the Dardanelles in 1914. It 
was held that the offer to the underwriters suggesting a compromise was not a good notice of abandonment because the 
offer was condidonal. 

See Case : Gpmon v. Aoyo/ Exchange AMwrwice [1815]6 Taunt 383. 

^ See Case.' Currie & Company v. Bombay Native Insurance Company (1869)LR 3PC. 

^ For, it is cmly inserted so as to ascertain the amount due to the assured in the event of loss and for no other purpose 
(See section 62(8) of M I A 1906 } 
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notice at any time which suits him^ .̂ The waive of the notice of abandonment will not avail 

the assured to enable him to turn a partial loss into a constructive one, if the thing insured 

has been abandoned in circumstances which cannot be justified. The purpose of giving 

notice of abandonment was alluded to by Atkin L.S. in Vacwwm Off Co v. 

in the following words: 

i f i f a rggwij 'zfg fo g i v e noZicg 0 / 

oAoM&'MTMeMf o/wf c A y g j K iy a v g / } ' 

M g c g M o r y p a r ( q / ' f A g c o n r r o c f , ^gcow^yg fAg 

p r m c z p / g q / ' i f Ly f W fAg o f j'wrg^f iy -

a y j'OOM (w Ag i f o w o r g q / z A g c i r c z ^ m ^ K m c g f 

f W if a coMf f rwc f ivg ( o f o i i o f f - f o 

givg noficg (0 f/ig w n d g r w i f g r f fAof f/zg 

p r o p g n ) ; i f (0 6 g ( A g i r f on ( f f W Ag 

a6o / i ( foMf fAg ^ r o p g r ^ ' fo fAgm, 

fAo/ / r o m f A g n c ^ r w a r d , wAzzfgvgr 

d g o i i n g f p i o c g wirA fAg p r o p g r r y , 

p i o c g y b r fAg A g n ^ r zAg 

occoMMf (Ag [ m ^ n v r i r g r f . " 

The notice of abandonment is a matter of great importance in practice. The requirement 

of giving such a notice is justified by the need fbr the underwriter to be entitled, should he 

wish to do so, to take over whatever remains of the subject-matter insured and to take steps 

to protect their interests. Mere silence on the underwriters' part is not an acceptance of an 

abandonment. The acceptance of an abandonment need not be express, but can be 

implied from the conduct of the i n su re r .By the acceptance of a notice of abandonment 

by die assured, the underwriter not only acknowledges the sufficiency of the notice but also 

admits his liability for a total loss by perils insured. Where notice of abandonment is 

accepted, the abandonment is irrevocable. However, irrevocabihty is tenured where 

notice of abandonment was given and accepted under a fundamental mistake of fact.^°^ By 

® As per Lord Wiiglit inMiddows v. Robertson & Other Test Cases [1941J70 LJ.L.R. 173. 

^ [ 1 9 2 6 ] 2 5 U . L R e p 5 4 6 C A . 

see section 62(9) M I A 1906. ; See Case: Uzzielli v, Boston Marine Insurance Co (1884)15 QBD. 

"" See section 62(5) M I A 1906. 

See Case: r . Tifwn'fon [1921]3 Biod. & Bing 97, as weU as the case of / . A Cafe^ a W 
Co Ltd v. Franklin Insurance Co[1927]137 L.T, 109, for the opposite view. 

™ Section 62(6) M I A 1906. 

See the case of fz're Znjwmnce v. 77. Pn'ce [1934] A C 455, in which the 
true facts were neither known to the assured nor to the underwriters at the t ime the assured gave notice of abandarnnent 
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giving notice of abandonment, the assured merely makes an offer which remains executory, 

unless and until it is accepted. The abandonment also constitutes an offer to transfer the 

subject-matter insured G-om the assured to the insurer, in. return for a ftiU indemnity. Such 

an abandonment, was raised in v. f where a vessel was so damaged in 

Calcutta that the charterer withdrew and there was a total loss of 6eight. 

However, under certain circumstances lack of giving notice of abandonment may be 

justified. In v. where a vessel was abandoned in Saigon as a 

constructive total loss but no notice of abandonment was given, the court deliberated on the 

meaning and significance ofabandonment.^"^ The case of TAe is the only 

modem adjudicated case in which the Court held that there existed a constructive total loss 

despite the lack of a notice of abandonment. Tbo was a steel built four hold geared 

motor bulker.^^° On Feb. 29, 2000 the vessel sailed from Aqaba bound for Vizagapatnam 

laden with a cargo of rock phosphate in aH lour holds. When the vessel was in a position 

between the island of Socotra and the coast of South Yemen, a fire was discovered at the 

purifier flat level in the engine room Attenz^ts to extinguish the fire were unsuccessful. On 

Mar. 10, the vessel sank stem first. The vessel was abandoned. The ship would not have 

sunk with the engine room alone flooded. In order for her to sink, at least two 

conq)artments must have been flooded. The claimants originally claimed for an actual total 

loss. In the event, claimants' primary claim was for a constructive total loss caused by fire 

and/or explosion. In the altemative, the claimants claimed for an actual total loss also 

caused by fire and/or explosion. Underwriters denied that the claimants could recover for a 

See section 62(6) MIA 1906.; See Also See pp. 415-436. O'May D. op.cil; As also per J.Atkinson inPesquerias y 
Secaderos de Bacalao De Espana S.A. v. Beer [1946]79 Ll.L.Rep. 417. 

" * ( 1 8 7 3 ) m 6 H L 8 3 . 

(1873)3 CPD 467. 

No notice of abandonment is required, and still, there can be a claim for a constructive total loss of ship or goods, 
provided that die ship or goods are of no benefit to the insurer. ; {See section 62(7) of the MIA 1906.}. Also, in the case 
of Black King Shipping Corporation v. Massie,(The 'Lilsion Pride') - [ [1985]] Lloyd's Rep 437]- where a vessel was 
sunk by a missile during the war between Iraq and Iran and part of the defence was that a notice of abandonment was not 
given. Hirst J. stated that a notice of abandonment was immaterial in the circumstances, as there was no possibility of 
benefit to the underwriters in that fliey could not salvage the wreck because of the hostilities wliich were stUl taking place. 

JiCfwror Novigarion A G F M A r f T k e [2CX)3]1 Uoyd's Rep., 296. 

The Gist claimanl was the registered owner of the vessel, The de&ndants subscribed to a contract of marine insurance 
insuring the Srst claimant's interest in the hull and machinery of the vessel against marine risks for the period of 24 
months at Dec 30, 1999, at 80% of the risk. The insured perils included Sre, explosion and perils of the sea. 



constnictive total loss. As to the actual total loss they asserted that a Are in the engine room 

and consequent explosions would not have caused and did not cause the flooding of the 

hold in question or any double bottom tanks or any other spaces of the vessel than the 

engine room, or the sinking of the vessel. 

The Court stated that if the vessel had not sunk it would be axiomatic that the claimants 

could recover fbr her constructive total loss. The premise therefore upon which the issue 

arose - whether the claim for a constructive total loss was not maiatainable - was that the 

vessel sank other than by reason of the Are, or, to put it another way, that the fire and the 

sinking are unconnected coincidences. The Court expressed the view that the argument, 

stating that cause of action cannot be pursued in the absence of service of notice of 

abandonment and that notice of abandonment cannot effectively be given once the vessel 

has become an actual total loss, could not be vahd in the present case because service of 

notice of abandonment is not an essential ingredient of the cause of action; rather it is the 

notification of an election between payment for a partial or a total loss. The Court, further 

on, stated that neither authority nor reason would seem to support the proposition that 

where a constructive total loss, caused by an insured pern of which loss the insured is 

unaware, is foUowed (before he acquires such knowledge) by a total loss caused by an 

uninsured peril or even by an excepted perU, the insured cannot recover for the constructive 

total loss. The Court also stated that in such a case like the present, cession or transfer of 

tlie ship while the vessel is and remains a constructive total loss is not just impossible but of 

no conceivable benefit to underwriters, simply because in case the underwriters 

subsequently pay the insured's claim for a total loss cession or transfer will in any event 

take place by operation of law ; and to allow the assured to recover for a constructive total 

loss does not involve that the assured is urulateraHy throwing onto underwriters the risk of 

market fluctuation, or taking to himself the advantage of a favourable market. Thus, the 

Court concluded that the proper analysis is that abandonment of tlie subject-matter insured 

will take place by operation of law when the underwriters settle the claim; section 61 of the 

MIA 1906 has been satisfied; the insured has been deprived of his right of choice as this is 

envisaged by section 61 and he has no option but to treat the vessel as a total loss, hi 

addition, the Court concluded that section 62(7) stipulates that notice of abandonment is 

unnecessary where, when the insured receives information of the loss, there would be no 

possibility of benefit to the insurer if notice were given to bim and for aU these reasons held 

tha*̂  tlie claimants could recover for a constructive total loss. The Court also held that had it 
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been necessary to consider the claimants' claim for an actual total loss it would have been 

concluded that such a claim would have failed, thus the claimants should recover from the 

defendant underwriters in respect of the constructive total loss of the vessel/ 

Although constructive total loss is a device intended to serve indemnity by enabling the 

assured to discharge himself - through (he notice of abandonment - and throw the burden on 

the insurers, practice has shown that insurers are in fact very hesitative in accepting the 

notice of abandonment. For, it encompasses not only the assignment and passing of rights 

but also all obligations and imphcations accon^anying the propaty abandoned. 

3.1.1.2. Indemnity and Partial Losses. 

Tlie term is a general expression, used to embrace any loss which is not a total 

loss. It can be said that partial losses are divided, primarily into losses arising when the 

subject-matter insured sustains direct physical damage caused by a peril insured against, 

which may be described as '/rwg parfrcwZar average ' ; and secondly into losses 

engendered by extraordinary expenses incurred after the casualty had arisen for rescue 

In Kaltenbach v. Mackenzie [1878] 3 CPD 467 at 471-475. Brett L.J. described the origin of the necessity of giving a 
notice of abandonment and explained its funct ion. He said ; 

"With regard to the notice of abandonment, ...in [no] contract of indemnity, except in 
the case of contracts of marine insurance, a notice of abandonment is required.. ..but in 
the case of a consti-uctive total loss it is necessary, unless it be excused. It seems to me to 
have been introduced into contracts of marine insurance -- as many other stipulations 
have been introduced -- by the consent of shipomier and underwriter, and so to have 
become part of the contract, and a condition precedent to the validity of a claim for a 
constructive total loss. Tlie reason why it was introduced is on account of the peculiarity 
of marine losses. These losses do not occur under the immediate notice of all the parties 
concerned. A loss may occur in any part of the world. It may occur under such 
circumstances that the underwriter can have no opportunity of ascertaining whether the 
information he received from the assured is correct or incorrect. The assured, if not 
present, woidd receive notice of the disaster from his agent, the master of the ship. The 
imderwriter in general can receive no notice of what has occurred, unless from the 
assured, who is the owner of the ship or the owner of the goods, and there would 
therefore be great danger if the owner of a ship or of goods — that is the assured — might 
take any time that he pleased to consider whether he would claim as for a cotistructive 
total loss or not — there would be great danger that he would be taking time to consider 
what the state of the market might be, or many other circumstances, and would throw 
upon the underwriter a loss if the market were unfavourable, or take to himself the 
advantage if the market were favourable. ... 1 think that it should be a part of the contract 
and a condition precedent that, where the claim is for a constructive total loss, there 

were crrcwMJZoTicef ezcwf zV." 

None of the reasons which Bretl L.J. thought had infonned agreenKnt of the candition precedent would lead to the 
conclusion that an insured in such circumstances ougjit not to be permitted to recover for a constructive total loss, at 
any rate not simply on account of failure to serve notice of abandonment before the vessel becomes an actual total 
loss by operation of a peril other than that which has caused the constructive total loss. (See : Andrewartha J. & 
Riley N. . Eng/ifA Afan'fz'me l o w UptWe, 33 (3)J.M.L.C.. 329,). 
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operations undertaken to prevent further losses 6om taking place, overage 

covers all types of partial loss, except a general average loss and a particular charge. 

3.1.1.2.1. Indemnity and Particular Average Losses. 

Particular average is defined by the Act in s.64(l) whereby it is stated that: 

" . . . A p a r f i c w Z o r Zoj'f i f a p a r n a Z 

rAg .ywZ^'gcf- m o K e r m m r g f ^ cawsgff a p e r i Z 

insured against, and which is not a general 
a v g r o g g Zoj.y." 

The expression 'pa/ficwfar avgragg' means a partial loss caused by a peril insured against, 

in contradiction to general average and total loss. 113 

Particular average losses may occur to ships, cargoes or 6eigbts. It must be accidentally 

and fortuitously caused by a peril insured against, and it solely concerns the person 

interested in the sul^ect-matter of the insurance and bis underwriter. 

Particular average may also be deAned as a partial loss by a peril insured against, which is 

not distributed over the whole of the interests at risk in die common adventure as is general 

average. It may happen that a policy may be expressed not to cover partial loss, but only 

total loss, but even then reference relating to payment of particular average must be 

m a d e . ^ ^ ^ 

See Ch. 16. Hodges S.: TTie Low q/'Mormg infMronce, Cavendish Publications, 1996, 

See p. 253 , Lambeth, R.J., op cil. 

Particular average claims on ship are dealt with in section 69 of the MIA 1906, under the heading 'measure of 
mtfemnia''. Secdoa 70 of the M I A 1906, provides for the measure of indemnity i n cases of particular average on f r e i ^ t . 
Section 71 of the MIA 1906, provides for the measure of indemnity in cases of particular average on goods, the first part 
dealing with cases of valued policies and the other part dealing with unvalued policies. Section 72 deals in its first 
subsection with cases where different species of property are insured under one valuation, whereas the second subsection 
provides for cases where there is no means of arriving at the insurable value of the part lost and thus stipulates that in 
order to apportion the insured value, the net arrived sound values of the digerent species of goods may be utilised. (See p. 
253 . Lambeth, RJ . . qp ciL) 

See C h 18. Bennett, H..op.cit. 
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3.1.1.2.2. General Average Losses. 

The essential concept of general average is that losses sustained or expenditure occurred in 

time of peril and for the common good should be shared between those interested in the 

adventure in proportion, according to their shares in the adventure. 

According to the definition embodied in the Marine Insurance Act 1906, a general average 

loss is a loss caused by or directly consequential to an extraordinary sacrifice or 

expenditure voluntarily and reasonably made or incurred in time of danger, Ibr the purpose 

of preserving the interests imperiled in the common adventure/ 

Before a loss can be classified as to be by way of general average, the sacrifice or 

expenditure need satisfy the following reqiiirements: i.e. primarily the sacrifice must be 

voluntary, i.e. it has to be the intentional act on the part of man as opposed to an accidental 

loss by maritime peril/^^ 

Also, the sacrifice or expenditure - as the case may be - must be reasonably made. In case 

of a sacrifice the act has to be done prudently, whereas in case of expenditure it must be 

fair and reasonable. 

Also it has to be extraordinary in its nature, and not one which is necessarily involved in 

performance of the contract of affreightment. Its object must be nothing other or less than 

See Ch.18,Bennett H,, op cit. 

S.66 (1) -(2) MIA 1906.; Hie whole foundation of general average is contribution. All persons benefiting from such, a 
loss must make a 'general average contribution', i.e. they must contribute according to the value of their benefited 
interests to the amount of the loss. (s.66(3) MIA 1906. IThe owner of the interest which has been saved, has to make a 
contribution to the party who has sacrificed his property or expended money to save the whole venture. Hie liability of the 
interested parties to make a contribution is declared in section 66(3) of the MIA 1906 ; whereas the liability of the insurer 
is embodied in sections 66(4) and 66(5) of the MIA 1906. ; Also: Also: In Watson v. Firemen's Fund Insurance 
[(1927)127 LT 754/ during the course of a voyage, the master saw smoke and thought the vessel's hold was on fire so he 
caused high-pressure steam to be turned into the hold so as to put out the supposed fire and as a result the insured cargo 
was damaged by the s team Hie assured claimed an indemnity on the ground that a general average loss had been 
incurred. It was held that such a loss did not exist as the danger was not a real one but, instead, the master was merely 
mistaken. In the case of ' Armemcnf v. (6 Bater; [[1917] 1 KB 865] an action was brought 
by the owners of a sailing vessel, to recover from the charterers who were the owners of the cargo a contribution towards 
the cost of hiring a tug to tow the vessel owing to the presence of enemy submarines in the area. It was claimed, by the 
owners of the vessel, that the sum paid for the hire of the tug was a general average expense. The claim failed on the 
ground that there was no clear evidence that the vessel and her cargo were being exposed to any extra and abnormal peril 

see : Awjfzn fnar i ; Cb Zjcf y. 6 [1915]! KB 833. 

And is only allowable in general average so far as these essentials are con^lied with. ; See A/KkMon, rn'ffon i& Co i'. 
Ocewz Co (1884)5 Asp M L C 401. 
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the preservation of the property iinpenled in the common adventure. Lastly, the loss 

must be the direct result, or the reasonable consequence, of a general average act/^^ 

3.1.1.2.3. Indemnity and the Clause. 

The 'Dw/)' ' clause's provisions apply when by the operation of 

some peril insured against, there is a danger that tlie subject-matter insured may sulfer loss 

or damage/^^ 

Section 78(4) of the Marine Insurance Act 1906 states that: 

f Ag (fwfy q/" fAg ojj 'wrgof i n oZZ 

c o j g g fo ^wcA mgoj 'Krg f a y m a y 6 g r g a y o n o A f g 

fAg pwTpo^g q / a v g r f i n g o r a 

The test relating to reasonableness seems to be an objective one. The whole concept of the 

'fwf (& clause is to 'avgrf' a loss, i.e. prevent it from happening or fe' it, 

Le. prevent a partial loss that has already occurred &om turning into a total loss. In either 

event the subject-matter has to be in danger of loss. Such an illustration is provided in 

A'Wj'fon V. TAg Maring inmrgnce Co where goods became wet in a storm 

and, had they not been dried out when the damage was slight, they would have decayed and 

have become even more damaged. UnUke general average, it is not carried out for the 

benefit of a common adventure but for the benefit of the sutyect-matter insured. 

™ It must not be for the safety of the ship alone, or of the cargo alone, nor mere ly for the can^let iaa of the 
adventure. 

For instance, in the case of jettison . if water gets into the hold during the act of jettison, the damage caused to cargo by 
the water is allowable in general average equal with the value of the cargo jettisoned, the reason being thai the risk of 
incuning such damage or the likelihood of its happening would have been present in the mind of those who resolved to 
make the primary sacrifice ; General average losses and contributions are only recoverable where an insured peril has led 
to the general average act. E the assured mistakenly believes that there is a peril in operation, and a sacrifice is made 
accordingly, the insurers are not liable. In the case of Joseph Watson & Son Ltd v. Firemen's Fund Insurance Co of San 
f roruifco. [ (1922)2 K B 355] an imagiaed penl was afterwards found not to have existed and the loss was not recoverable 
as a genera] average loss but only in connection with avoidance of a peril insured against. 

'"^SeeCh 12, Lambeth RJ . , op.cit 

' ^ ( 1 8 6 6 ) L R 1 CP 535. 

Same, the dut)' of 'sue and labour' is qyplicable to cargo insurance where i t is usually accompanied by a similar clause 
known as the forwarding charges clause.; {See Ch. 18 Hodges,S." Cojgf arz f̂ MoferzaJf on M w i n e /njwrrmce 
Law,Cavendish Publications. 1999. 
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3.2. Types of Losses Covered in Marine Insurance Contracts under the 
Greek Law Regime. 

Losses, under the Greek Law of Marine Insurance, fall into two large categories. They are 

primarily treated as total losses, and if they fail to fuMl the criteria to be categorised as 

total losses, they might be treated as partial losses. 

A loss is total if the subject-matter insured is totally lost, or it has been so damaged that it 

has ceased to be "a thing of the kind insured" and cannot be repaired to such an extent as to 

be able to be considered, upon the completion of the repair, as "a thing of the kind insured". 

There is also total loss in case where a vessel has been seiged or captured by a foreign state 

in a state of war /^ There is also presumed total loss if the vessel is a missing ship, with no 

news received from it for either three or five months^^^ upon receipt of last notice. Any 

loss other than that is a partial loss. Tliere is no such concept as actual or constructive total 

loss under the Greek Law on marine insurance. 

3.2.1. Total Loss and Abandonment under the Greek Law Regime. 

In case of total loss of a ship, the assured has tlie right to request fuU indemnification from 

the insurer, without first having to exercise his right of abandonment. He may, however, 

choose to exercise the right of abandonment. As per arL 280-288 CPML (KINA), the 

assured has the right to abandon to the insurer the objects of marine insurance (whether it 

be vessel, cargo or &eight) and to claim that the measure of indemnity corresponding to 

total loss is awarded to him. 

This may occur under the following circumstances: 

a) The vessel is a total loss, more specifically it has eitlier been totally destroyed or it has 

been so damaged that it has ceased to be «a thing of the kind insured» and as a result 

can neither be repaired, nor is it in a position to navigate through sea waters. 

provided the ingurance covers also war risks 

The period reqim^d by law is Ihree Tnonths from last noUGcation for motorship vessels and five months for yachts and 
pleasure crafts. 

See art. 281-285 C P M L ( K I N A ) 

See Case: Ar/zgru q/ 'FiMf /Tufance.- j 3 , 257 . & also See Kalantzis A . K , : f n v o z e 
Nnmiln VivUothiki Editions. Athens 1998. 
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b) Where the thing conthmes to exist but has ceased to be "a thing of the kind insured" and 

the repair costs exceed 3/4 of its insurable value, or the repair cannot be conducted at 

the place of the accident nor can the vessel be transported at a place to be repaired. 

c) Hie vessel is a missing ship, with no news received &om it for either three months upon 

receipt of last notice (for motorship vessels) or five nionths (for yachts) and is presumed 

a total loss. The accident or maritime peril is considered, to have occurred, in such a 

case, tlie following day after receipt of last notification. 

d) The vessel has been seiged or captured by a foreign state in a state of war, provided the 

insurance covers also war risks. In this case, the right to abandon can be exercised only 

after three months upon receipt of notification for seizure or capture. 

The right to abandon can be exercised within three months, the period starting the one day 

after the accident or maritime peril is known to have occurred, or when the time period 

required, since receipt of last notification is reached (case c) or three months after 

notification of its seizure or capture. 

As per art. 284 CPAiL (KINA), the right to abandon is exercised by a written notice to the 

insurer. Should the insurer not waive the notice of abandonment within thirty days, or in the 

case that the right is judicially recognised within this period, then the abandoned property 

mid the rights and obligations following it are transferred to the insurer. 

The assured has to disclose to the insurer all relevant information of which he might be 

aware and hand aH relevant documentation that might also be used as a means of evidence. 

The insurer, as per art. 287 CPML (KINA), might reject, by written notice to the assured, 

ownership of tlie abandoned property and instead offer to indemnify the assured to the fiiD 

extent of the insured value. In addition, as per section 288 CPML (KINA), the insurer has 

the right to invite the assured to abandon the insured property within reasonable time that is 

specified. Should the assured not do so, he then loses the right to abandon. A prerequisite 

for abandonment is the liability of the insurer under the marine insurance contract. Thus, 

See Mylonopoulos D. : Mon'n'me I m v , A.StamoTilis Publications. Athens, Greece. 
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the insurer may waive the notice if he can prove that he is not liable under the marine 

insurance contract. 

In the case of damage to the vessel due to a maritime peril that has occurred, if the repair 

costs exceed the % of its insurable value or repair is impossible, should the assured wish to 

do so , he may give to the insurer a notice of abandonment which cannot be waived. As a 

result the assured can claim the agreed indemnification, due to total loss of the subject-

matter insured and the insurer bears all the rights and obligations on it as from the time of 

abandonment. Should the insurer waive the right of the assured to abandon, the latter can 

seek the judicial recognition (through a court judgment) of his right to abandon and that he 

be awarded the sum corresponding to full indemnification. Case law has shown that the 

report of the Council of Maritime Accident on the causes that lead to the maritime accident, 

is full proof and no further evidence need be provided in court. 

The basic difference from English law that can be noted, is that under the scope of the 

Greek law relating to marine insurance, abandonment is a concept linked to total loss in 

general and not only to constructive total loss as per the English law regime. It can be said 

that within this respect, the scope of abandomnent is wider under the Greek regime. 

3.3. Type of Cover Offered and Losses within Marine Insurance 
Contracts under the Norwegian Law Regime. 
3.3.1. The Cover Offered under Norwegian Marine Insurance Contracts. 

It is customary in marine insurance law to distinguish between ship-owners insurance 

(which is associated with vessels) and cargo insurance. 

The main idea behind the concept of ship-owners marine insurance is insurance for the ship 

or vessel. The main insurance in tliis group is huU insurance fbr ocean going slnps. HuH 

insurance provides indemnity for the ship owner Ibr loss or damage to the ship. 

°See Rokas I . fo fAe ZLmv q/"PrivoZe /rmtrnTice. 4 ^ ed.. O i k m o i n i k o i i Publicatioiis, Athens 1995. 

' See Case. Ar/ iem Cowf q/"Firi; /nj iance/ 7 J070/7987 
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The distinction between total loss or damage, is made through a more or less detailed 

definition of circumstances giving the ship-owner a right to claim for total loss.̂ ^^ Damage 

to the ship that does not fiilAl the conditions of being a total loss will be indemnified as 

damage or partial damage. Hence, one could successfully argue at this point that 

Norwegian Law is more restrictive than the UK law, in determining what losses will faD 

into tlie category of total ones. 

In addition to the indemnification fbr the reduction of the value of the ship, huU insurance 

traditionally covers collision hability/^'* A general exception in the different huH covers is 

one with regard to general financial loss and loss resulting from delay/^^ However, some 

hull conditions include an element of cover for loss of time in the regulation for partial 

damage. 

Objects that can be insured under the category of huH insurance, under Norwegian Law,̂ ^^ 

distinguish between "egwipmeRf" and "gporg parTa:". The "sAip" comprises the 

hull as well as the engines. " is a collective term for loose objects that 

accon^any the ship in its trade, but which cannot be deemed to be part of it. The 

prerequisite fbr covering equipment and spare parts under the ship's huU insurance is that 

they are normally on board, which indicates that the ot^ect in question shall be on board 

for an indefinite or prolonged period of time.̂ ^^ 

See NP § 11-1, § 11-3, §11-7, The main distinction between total loss and partial damage is that a total loss results in 
the insurer being liable for the sum insured, limited to the insured value of the sliip, whereas for partial damage the 
measure of indemnity is limited to the cost of repairing the ship, added to which are some connected costs, but less general 
deductibles and deductibles for ice-damage and machinery damage. (NP § 4-1 & Chapter 12). Hull insurance in Norway is 
ejected with fuH coverage, on the so-called "fz/Z/ ( N P § 1 ( M ) . 

See N P § 12-1 f f . 

See NP § 4-1 & Ch. 12. The original reason for this extension of tlie huh insurance was the absence of general liability 
insurance cover for the ship-owners. Today P&I insurance has become just as common as hull insurance and an 
international trend is also seen in the direction of the P&I insurer assuming the entire collision liability. 

S e e N P § 4 - 2 . 

The starting point is that the insurer is only liable for the costs following fi-om the cheapest repair alternative, which 
s tates that liability for temporary repairs should be limited to necessary temporary repairs, and that he should not be liable 
for costs incurred in expediting repairs. However, to protect the assured's interest in reducing loss of time, some hull 
conditions state that the insurer will also have a limited liability for added costs due to the choice of a more expensive 
repair yard, for teirporar)'repairs that are not necessary and for expediting costs (See N P § 12-7. §12-8, §12-12.). 

They are dealt wi th in paragraph 10-1.This paragraph corresponds to § 148 of the 1964 Plan. 

Objects brought on board while the ship is in port and taken ashore when (he ship is leaving, such as a fork-l i f t truck to 
be u s ^ during loading and discharging, are therefore not covered whilst o n b o a r d (See Case: N D 1972.302 N V Balhlom) 
notwithstanding the fact that the object is used only on board this one particular ship. 
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Hull interest insurance covers in principle the value of the ship that is not already included 

in the hull valuation. As the interest covered is the added value of the ship, this insurance is 

only triggered when there is a total loss and will not be paid when the ship is damaged. 

The ship owner's income is protected in a loss of hire or height insurance.This basically 

covers loss due to the vessel being wholly or partially deprived of income as a consequence 

of damage tc the vessel. This type of insurance is connected to the hull cover and will 

only arise if the ship has suffered a casualty as covered under the hull conditions. 

3.3.2. Types of Losses under the Norwegian Marine Insurance Law. 

Losses are classified either as total losses or as damages/partial damages. Tlie assured has a 

right to total loss compensation when the ship is in actual total loss, when it is a 

constructive total loss (condemnation)^''^ and when it is presumed a total loss. 

In huH insurance, indemnity is provided for the shipowner for loss or damage to the ship. 

The framework of tlie Norwegian Law stipulates as damage or partial damage whichever 

loss cannot be identiGed as a total one. To this extent, tl^re is a departure from UK law, 

where total loss that has not resulted in the vanishing of the vessel, is classified as a 

constructive total loss. 

In English law, the significance of the distinction between actual total loss and constructive 

total loss is, that where there has been a constructive total loss the assured's right to claim 

for a total loss is dependent on his liaving given notice of abandonment^'*^. Thus, actual and 

constructive total loss are always treated separately. In Norwegian law, the main division 

of total losses is between cases of ((condemnation* and all the rest and this undoubtedly 

reflects the relative practical importance of the various types of total losses. 

See K P ChL 13 for conditions on Hul l InsTirance. 

S e e N P C L 16 

W b i c h is recoverable mider the Norwegian Hu l l Conditions 

See Para 11-3. of the N M I P 

See M I A 1906 s .62( l ) subject lo the provision in s.62(7). 
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The insurer, in case of constructive total loss under the Norwegian Law, is in some respects 

in a stronger position than his English counterpart. The assured must not only give notice to 

the insurer that a casualty has occuired, but, before he takes any action to prevent or 

minimise further loss, he must - if possible - consult the insurer and take any action winch 

the insurer requires him to take. Secondly, the insurer has a right, at any time after the 

casualty has occurred, to give the assured notice that he will pay for a total loss and thereby 

prevent himself from being hable for any future expenses. Thirdly,^'^ the insurer has the 

right to attempt to salvage the insured ship at his own expense and risk. The real 

difference, however, is to state that so long as the insurance is not limited to total loss only, 

the differences between English and Norwegian rules will not be of great practical 

consequence. 

3.4. Type of Cover Offered and Losses within Marine Insurance 
Contracts under the French Law Regime. 
3.4.1. Losses under French Marine Insurance Contracts. 

Losses are classified as total and partial losses. A loss which is not total, is thus 

characterised as a partial one. The only situation where the law would perceive total loss as 

an actual total loss, is in the case of occurrence of the concept of abandonment. 

3.4.2. French Marine Insurance Contracts and Abandonment. 

In French marine insurance law, abandonment is dealt with under art. 48 of the Law of 

3/7/1967 and now art. L. 173-13 of the Insurance Code. It occurs in case of a loss which is 

total, when the repairs of the subject-matter insured exceed % of the insurable value, or 

when it is not possible for the vessel to navigate due to risks occurred which are covered 

by the policy, i.e. when it is not possible to repair the vessel or the vessel is missing with no 

news received &om her after the lapse of a reasonable period of time. 

In the case of abandonment, the subject-matter insured is regarded as totally lost and the 

loss is treated as an actual total loss. The insmer has the option to refuse the transfer of 

proprietary rights if he wishes to do so, since the enactment of the Law of 3/7/1967. Tlie 

* in contrast to the rule i a ( 1898 )AC 5 9 3 J I L . 

Art . L 1 7 3 - I 3 of the Code of Insurances. 
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asswed looses aH rights on the subject-matter insured regardless of whether the iosured 

accepts tlie transfer of proprietary rights or not. 

Abandonment constitutes a means of stipulating and arranging the indemnity which arises 

from the contract of insurance, it is therefore only possible when it is due to a loss that 

happens because of the occurrence of a risk which is covered by the policy of insurance. 

Abandomnent is not an option where the loss has occurred due to an unauthorised 

voyage, or because of the inherent vice or fault of the assnred. '̂̂ ^ The abandonment can 

neither be partial nor conditional, under art. 31 of the Law of 3/7/1967 and now art. L. 172-

27 of the Insurance Code. The assured has to give a notice of abandonment to the insurer, 

either in the form of a letter or judicially. By the act of notification, the assured accepts that 

he wants to be indemnified, as if there was a total loss. 

In tlie case of huH insurance, abandonment occurs when there is total loss,''*^ or the repairs 

needed exceed the agreed value of the vessel, when there is lack of news for naore than 

three months, or where it is impossible to repair. In the case of cargo insurance, 

abandonment is exercised when transportation of the cargo is not possible, i.e. due to the 

vessel's incapacity to navigate, because the vessel is missing with no news received of her 

after the lapse of a reasonable period of time, when there is a total loss of the cargo, when 

there is loss or deterioration of the % of the insurable value of the cargo, or when the cargo 

is sold whilst afloat due to an average cause from a risk encountered. Under articles 4, 5 of 

tlie Decree of 1968, abandonment has to be notified to the insurer. 

Tassel, Y.; Assurance Maritime: Coiitrat. Fasc, 611. 11.2001. Editions du Juris- Qasseiir-2001, ; See Cases 
Cass.req..27 ocl. l926jDor 1927.p.6.; Cass.ccm. l l oct. 1977: D M F 1978.p.328. i ioteLatrai i ; C A Aix-eii-Provence.24 
oct . l929:Dorl930,p.28. 

CA Marseille. 13 Juin 1913 Autran . t.30.p.78. [Tassel. YAssurance Maritime- Contra!. Fasc. 611, 11.2001, Editions 
dti Juris- Classeur-2001.] 

Cass.req.lO janv . l939:JCPG 1939,II,1011.Droit maritime. ; C A R e m e s , 21 j u i n 1969:D.1970,jurispr.p. 296 ; [Tassel. 
YAssurance Maritime: Contrat. Fasc. 611, 11.2001. Editions du Juris- Classeur-2001]. 

CA Raba t .n ju iD 1 9 5 7 f ) M F 1958,p.747 ; T .ca i iLSeine .7 janv . l963DM? 1963 p.415. : [Tassel, Y . : 
Marifime.- Conzro!, Fasc, 611, 11,2001. Editions dn Juris- Classeur-2001], 

^^Cassjeq,.17aout 1859:DP 1 8 5 9 . 1 , p . 3 5 6 ; C A R o u e i L l 9 j u i n l 8 7 6 : D P 1878.2 .p .205 ;Cassjeq, .14aout 1876 f )P 1877, 
p.314 ; Cassjeq,16dec.lB89Autnii i , t.5,p.472.; [Tassel, Y , , AMiVTwiceManfzme.- Conrrof. Fasc. 611. 11.2001. Editions 
du Juris- Classeur-2001] 

T,cam.Seine. 7 janv . l963LDMF 1963. p .425) ; [Tassel, Y . : Mor i f ime; Conr?-af, Fasc, 611 11.2001. Editions 
du Juris- Classeur-2001]. 
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3.5. Types of Losses within Marine Insurance Contracts in the United 
States of America. 

In the U.S.A., in marine insurance, the main categories of losses are total loss and partial 

loss.̂ ^^ Any loss which is not total loss is considered as partial loss. 

Under American Law, in a total loss, the assured is entitled to recover from the underwriter, 

the whole amount insured by the policy on the sut^ect so lost. The meaning of the term 

"actual total loss" came before an American Court hi the case of Edinburgh Assurance v. 

American Law and Courts, in interpreting actual total loss, have 

accepted not only physical annihilation or destruction of the subject-matter insured but also 

loss of specie or of value to the assured. Many early cases found actual total losses when 

the estimated cost of repairs exceeded the sound value of the subject-matter insured. The 

reason for this is that under American Law^^^ there is a constructive total loss when the cost 

of repairing the vessel exceeds one half of her repaired value. In v. 

the Court said: 

' T A g r g iy o n ocfwaZ f o f a / Z o f f vvAgM rAg 

wAo/Z); ( k j ' f r o y g c / o r (o f f 

fo (Ag znjwrgiy o r w/ igrg fAgrg rg7Ma(M.y noy / i fng o/" 

m Z w g ro 6 g f o f A g ;M.yMrgr . " 

Thus, even though something may remain of the subject-matter insured, if there is nothing 

of value to abandon to underwriters, an actual total loss has occurred. 

In American Law, there is constructive total loss if ship or goods insured are damaged to 

more tlian one half of the value, by any peril insured against, or more than half of the 

freight is lost. When a vessel is incapable of recovery or repairs within foreseeable time, the 

assured is justified in abandoning her to his underwriters as a constructive total loss.̂ ^^ The 

assured has to eive notice of abandonment to the underwriter within reasonable time after 

A partial loss is any loss other than total loss. A total loss can either be an ac tua l total loss or a constructive total loss. 

' ^ 4 7 9 Fed. S tpp . 138. 

See Case: r. M o r y / o W C b . , 7 U S 378. 

' ^ ^ n 9 F . 2 3 . 1 9 0 2 . 

See Case: TTze PorfTMw, C o ^ . v. Jcoff, ef a/, 1 9 3 4 A M C 558. 

g I B A A R f B 11 
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receipt of reliable information of the loss. Even in cases where no formal notice of 

abandonment has been given, it has been held by American Courts, however, that any 

actions of the assured specifically implying the intention to abandon, will be deemed to be 

sufficient notice. It is customary for underwriters to decline to accept abandonment when 

it is tendeied to them In the U.S. the vahdity of the abandonment is subsequently tested by 

the circumstances existing at the time of abandonment and not at the time of bringing suit, 

as is the case in the U.K. 

In the U.K., it is accepted that only the expenses subsequent to tendering notice of 

abandonment are taken into account in determining whether or not a vessel is a constructive 

total loss; in the U.S.A. however, it was held, in the case of JVorfAgm Bargg Lmg Co. v. 

/Mjwranrg Co that where a marine policy precluded recovery for constructive 

total loss unless the expense of recovering and repairing the vessel exceeds the insured 

value, the assured may defer tendering abandonment of the vessel to underwriters until she 

is raised and repair costs are determined. In addition, the insmred can iuclude recovery 

expenses prior to tender of abandonment, for determining the existence and proof of a 

constructive total loss.̂ ^^ 

Under American Law, the width of the scope of constructive total loss is larger than that 

under Enghsh law and a constructive total loss exists already when the cost of repairing a 

vessel exceeds one half of her repaired value. This is also the main reason why many early 

cases found actual total losses when the estimated cost of repairs exceeded the sound value 

of the subject-matter insured. Notice of abandonment is also required, however the 

American Courts have held that even in the absence of a formal notice of abandonment, 

where the assured has by his actions specifically implied the intention to abandon, this will 

be deemed to be sufficient notice. 

See Case: Co. r. 30US 604 (1831). 

1974 A M C 136. 

See p.88 cmwarck.Ch. 4. Buglass L J . : Man'ne JVuwroncf w k f Genera/ Average m f/ze L/mfecf 5'fafef.2™" ed.. Cornel l 
Mari t ime Press. 
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3.6. Types of Losses within Marine Insurance Contracts in Canada. 

The categorisation of losses is similar to that under the English Law regime, i.e. the 

provisions of the Enghsh Marine Insurance Act 1906. A total loss can be either a actual or 

constructive total loss. Actual totEil loss occurs firstly when the subject-matter insured is 

either totally destroyed or ruined to the point of it not being any more of the species and 

quality assured, and secondly when the assured is deAnitely deprived ofit. 

Where an insurance on goods has been declared in the policy to be against "total loss" a 

constructive total loss is within the terms of the policy unless specifically excluded. 

Constructive total loss occurs when the subject-matter insured is reasonably abandoned 

because its actual total loss seems inevitable or because it could not be preserved without 

the cost of its preservation exceeding its value. In case of constructive total loss, the assured 

may consider the loss as a partial one or abandon the subject-matter insured to the insurer 

and consider the loss as an actual total loss. In the latter case the assured has to issue to the 

insurer a notice of abandonment. This can be in either written or verbal form and 

transmitted with due diligence within a reasonable lapse of time from receipt of the news 

regarding the loss occurred. Failure to do so will result in the loss being eligible to be 

classified and treated only as a partial loss and not as a constructive total loss. Should the 

insurer accept the notice of abandonment, he acquires not only the rights (such as 

ownership) but also the obligations deriving for the subject-matter which has been insured 

and abandoned. Should he refuse to accept the notice of abandonment, the assured 

continues to owe the subject-matter insured which is treated as from that point 

onwards. Once accepted, either expressly or implicitly, the abandonment cannot be revoked 

and enconq^asses the recognition by the insurer of his obhgation to indemnify the assured 

for the loss occurred.^^^ 

As per section 57(1) of the Federal Act: 

"..A Zoj'f gif/igr (o/of orparzioZ onif any 
o r / i e r zAoM a (oroZ fof.y f j ' a 

'^See O ' I g a r ) (1865) J ] N B R 2 8 9 (C.A.) 

See Braen A . Le Oroir AfmKime ow gifcbgc, W & L 1992 
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AH losses which are not total ones - either as per the law regulating marine insurance 

contracts or as per the clauses of the contract - are partial ones. 

As to the difference between total losses and partial losses, Justice Graham stated in ffarf v. 

B o M a r m g Zna'wra/icg the following: 

" A y ( 0 A g m g a zozoz o r o f o f / z o f 

a g w g j T i o M m o r e oppZicoAZg ( o f A g g w a n f f z ) ' o / ' r A g 

( f a m o g g g r/iQM l o zAg gro i rngf q/" (Ag o c f z o / i 7 A g 

g r o w W q / ' A e oc f ion (Ag gmng wAgfAer fAg fogr 

& p a r f W o r (ozo/, AofA o r g p g n ^ f w i f A i n fAg 

^ o Z i c } ' . " 

It is clear that an assured claiming for a total loss may recover for a partial loss if the policy 

permits it/^^ 

3.7. Types of Losses within Marine Insurance Contracts in Australia. 

In Australia, marine insurance losses are categorised either as partial or total ones. The 

Australia MIA 1909 deals with losses in sections 62-72. Section 62 of (he MIA 1909 states 

that, any loss which is not a total loss, is a partial loss. It then continues to classify total 

losses. To simply recite the MLA 1909 sections and their content, in relation to losses, 

would be a repetition since the law follows exactly the English pattern. For example, total 

losses are either actual or constructive total losses. The same requirements, as in English 

law, also apply in relation to the notice of abandonment. The same provisions also apply in 

relation to particular average losses, salvage charges and general average losses. 

3.8. General Conclusive Remarks and Comparative Discussion. 

In relation to losses and their classification within marine insurance, we note the following: 

From the common law countries examined, English law offers a wide scope of 

categorisation of losses that might occur under a contract of marine insurance. The 

distinctive feature in relation to losses is the classification of a total loss as a constructive 

total loss, a concept invented within marine insurance law to better serve the interests of the 

(1894) .26 N . S . R 427 , al 4 4 8 ^ 9 (C .A . ) . 

See Trocp r. [/nioM W u m n c e Co (1894 ) 26 N S R 4 2 7 , al 448-49, ( C . A . ) . 
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assured in relation to the indemnity he may be entitled to receive. Thus, the assured may 

recover the amount corresponding to an actual total loss, even when he has not suffered 

such a total loss, provided his loss fulfils certain criteria and he has given the insurer notice 

of abandonment. Recent case law^̂ '̂ , however, has shown that the tender of a notice may 

not be an essential component for a claim for constructive total loss, if it is a case where the 

insurer could not have possibly benefited from such a notice. In the U.S.A. the concept of 

actual total loss is more restricted, in that any loss where the repair cost exceeds 2̂ of the 

repaired value is classified as a constructive total loss. Another difference is that the law 

has been mifzo more relaxed in relation to the requirements that constitute tender of the 

notice of abandonment. In effect, the requirement for a valid tender is satisAed even in 

cases where the latter has not been expressly perfbnr^ but is deduced by the conduct of 

the assured. There is nothing worth mentioning in relation to the classification of losses 

under the Canadian and Australian law regimes, for they have largely based tlieir law 

provisions to the English law pattern. 

The study of the continental law countries permits us to remark tlie following in relation to 

the types of losses in marine insurance: In Greek law, the scope of the notion of 

abandonment is wider, for it is linked to total losses in general. In Norway, the scope of 

categorisation of losses is narrower than that of English law and any loss which is not a 

total loss win be classified either as damage or as partial damage. Constructive total loss 

also exists as a notion, though it is termed somehow different. In addition, the insurer is 

in that case in a stronger position than under the English law, as he may opt at any stage to 

pay fbr a total loss and disentangle himself from future liabilities or he may elect to proceed 

and salvage the insured vessel. In addition, the assured, on top of giving notice of 

abandonment, must consult the insurer as to any future action to prevent/rninimise any 

further loss. There is nothing pecuhar to note, in relation to the classification of losses in 

marine insurance m the French law. 

It appears that aU legal systems have been influenced by Enghsh law, more or less, in 

regulating types of losses and their categorisation in marine insurance. Lately, English law 

has relaxed the criteria relating to tender of notice of abandonment thus imitating tlie 

Kojfor NoWgofzon Co W r. MA?CTTzf X a r f o r roo), [2003] ! Uoyd's Rep. . 296 . 

I.e. it is termed as candenmatiQn or unrepairability. 
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position nnder U.S. law. Other than that, it is worth noting as a conclusive remark the fact 

that ID some jurisdictions there is a wider scope in relation to the criteria and apphcability 

of constructive total loss and abandonment^^^, wliilst in others the insurer enjoys a much 

stronger position in case of a constructive total loss^^ .̂ 

Further on, in Chapter four (4) we will discuss the position in aU jurisdictions in relation to 

valuation and the measure of indemnity under marine insurance contracts. 

Such ag the U . S . A where constructive total loss enconqiasses a wider scope o f losses. Also in Greece, notice of 
abandomnenl is related in general to cases of total loss 

In Norway the insurer has the right at any stage to pay for a total loss and free h imse l f & o m any future l iabil ity salvage 
the insured vessel H e also has the l i ^ t to instruct the assured as to any future act ion to prevent/minimise any further loss. 
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C H A J P n E R I 1 3 U R ( 4 t 

^ I N I ) TTFIIGjMIC^LSlLnRJE ( ) I? 

TvL/URijpsnB: (:x[)]sr]riijAL(:!Tr!S icrsr (jw? TTiaoB: 

(:c>]\4[pvi([)]Nf I .AL vsf jsjpsnc) < : : ( ] i f > r ] r ] a ) f ] E r s r ] : / i i v 

jri:ni3L[S)][)]Bc:Tiri(C>]\r!s. 

4.1. Valuation and the Measure of Indemnity under the English Law 
Regime. 

A marine policy entitles the assured to indemnification for damage to or loss of the subject-

matter insured caused directly by a covered peril and secondly for losses, charges or 

expenditure incurred voluntarily or as a matter of law in order to avert or minimise a loss. 

The sum recoverable by the assured, in connection therewith, is being termed as the 

measure of indemnity.^ Calculation of the measure of indemnity is determined 

fundamentally by the classification of the loss and the nature of the policy.^ 

The precise amount which the assured is entitled to recover depends upon whether the 

policy is valued or unvalued, whether the loss is total or partial, and whether the policy is 

marine or terrestrial.^ The definition of the term qyiyKfemnif)'', as stated in section 

67(1) of the MIA 1906, is subject to the distinction between valued and unvalued policies. 

' M I A 1906 Secdon 67(1;. 

" See ̂ .344-362. Bennet, H.. op.cit; Basically, the term 'meafwrf ' means VAe ZzotiV:/)' 
insurer for lossi.e. the maximum amount which the insui'er must pay in event of a claim under the policy {See p. 
175,Brown, R.: Marine Insurance, Vol. I. Principles and Basic Practice, 5th ed.} Within the context of the Marine 
Insurance Act 1906, the term 'measure of indemnity' is to be found in sections 67 - 78 thereof, Section 67(1). mostly 
defines the term, while section 67(2) of the MIA 1906 precisely states the recoverable proportion of the measure of 
indemnity and the remaining sections give the basis on which the measure of indemnity is to be calculated each time, 
according to the case involved. The measure of indemnity laid down in these sections is exhaustive. Losses falling outside 
these sections are irrecoverable. Section 75(1) of the M I A 1906 extends the principles of indemnity set ont in the Act to 
forms of cover that are marine in nature but. nevertheless, are not dealt with by the Act, i.e. i.e. double insurance, want of 
insurable interest o: the fact that the subject-matter was not at risk due to any factual or legal reason when the loss 
occurred. Equally if part of the matter was not at risk, the insurer's liability is reduced proportionately, -as in the case of 
share certificates - which are not within the definition of cargo - despatched by sea ( See Case: Baring Brothers & Co v. 
Man'TK/njMrance Go (1894)10 TLR 276.) ; Also see Cases: For6ej v. AspmoZZ (1811)13 East 323,A:ctma?? v. 
(1833)5 B&Ad 651, r o t m v, (1864)34 U C P 37/ whereas Section 75(2) of the M I A 1906, draws the obvious 

point that the measure of indemnity may be subject to other provisions of the Act which may operate to reduce the 
insurer's liability {See Cases: Forbes i' Aspinall (1811)13 East 323,Rickman v, Carstairs (1833)5 B&Ad 651, Tobin v. 
m r / W (1864)34 U C P 37.; 

^Seepp 169-172.editedbvRJMeikm 7''^ed., S & M . London 1997 
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4.1.1. Valued and Unvalued Policies. 

All marine insurance policies are either valued or unvalued. A valued policy is a policy 

which specifies the agreed value of the subject-matter insured.'^ A policy is not valued 

merely because the assured is required to state the value of the insured subject-matter/ The 

extent of die indemnity provided by the policy must depend upon the value of the insured 

interest. 

The measure of indemnity is calculated in the case of a valued policy by reference to the 

agreed value, and in the case of an unvalued policy by reference to the insurable value as 

calculated in accordance with section 16 of the MIA 1906. The insurable value takes the 

value of the subject-matter when the risk attaches and not^ immediately before the 

occurrence of the event causing the loss.^ 

Section 27 of the MIA 1906 permits the parties to agree a valuation of the interest insured 

in the policy and such valuation is declared to be conclusive between the parties to the 

policy for aU purposes except deciding whether there has been a constructive total loss.^ 

The valuation is, as per section 27(3) of the MIA 1906, binding only as between the insurer 

and the assured.^ Valued policies, though common in the case of insurance on ships and 

profits, are rare in the case of goods. 

Once the insurer has accepted the premium based on the agreed value, it is not open to the 

insurer to contest the valuation for any reason^ ̂  unless the assured has been guilty of fraud 

It is upon that value that the premium is calculated. ; See annotated sections 27-30 M I A 1906, in, Merkin, R.: op.cit. ; 
See Case: Bousfield v. Barnes (1815)4 Camp 228, 

^ See Case: Wilson v. Nelson (1864)33 U Q B 220, ; See annotated sections 27 -30 M I A 1906, in, Merkin. R,: op.cit, 

^ As in the case of non-marine insurance. 

^Although the presumption that this is the appropriate date is rebuttable where the evidence demonstrates that the 
assured's loss is properly fell at the time and place of the casualty,; See Case The Captain Panagos [1985] 1 Lloyd's Rep. 
623. 

^ No allowance is made for market appreciadoa, expected profit cm cargoes at the destination, or replacement cost of a 
capital asset;( Seepp.370-371, Grime, R.: l o w . 2™" ed. , S & M 1991. ; { See Cases: Jrying v. M w m m g (1847)1 
HL Cas 287, Woodside v. Globe Marine Insurance Co (1896)1 QB 105, Helmville Ltd v. Yoi'kshire Insurance Co Lid (The 

[1965] ! Lloyd's Rep 361. /See annotated sections 27-30 1906. in. Merkin. R,: op.cit.) 

' See Cases. North of England Iron SS Insurance Association v. Armstrong ( 1 8 7 0 LR 5 Q B 224, SS Balmoral v. Marten 
(1902) A C 511 H L . ; See Cli.5 Hodges. S.. op.ciL 

' °Seepp 169- l72 .edi ledbyRMeik i [LCoZiMva!^ 'yZ,mi ' (^ fnfmancc, 7'''ed., S & M . London 1997. 

'' See Cases Bar te r i /muon (1868 LR 3 CP 303 , /ferrzng r ./anion (1895)1 ConcCas 177/ MwrAea^/ F. f o r f / i & TVorfA 
.Sfo Jn^uranrf Aj jocWzon (1889)2 A C 72; The Main (1894) P 320 . 
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ill presenting the valnaiion/^ or the assured has over-valued the subject-matter in a material 

fashion and has failed to disclose or has misrepresented the valuation, or in the case of a 

floating policy the value of each declaration 1ms not been honestly stated. 

The purpose of fixing in advance the amount of compensation to be paid to the assured is to 

avoid disputes as to the value of the sutject-matter iusured. The validity of such a policy -

regardless of the fact that it may offend the principle of indemnity - was first raised in 

V. and then in //rmg v. where upon initially admitting that a 

policy of insurance is not a perfect contract of indemnity, a valued pohcy was identiRed as 

an example of its inaperfection. The agreed valuation cannot operate where the valued risk 

has not attached. The case of //rmg v. also held that an agreed value is 

conclusive, and this was later on embodied in section 27(3) of the MIA 1906.̂ ^ An over 

valuation provides no ground to defeat a claim In the absence of &aud, the agreed 

valuation is binding upon the insurer even where considerably inflated through erroneous 

assumption. In v. the court refused to open a ship's valuation agreed on 

an undamaged basis, despite the fact that- unknown to the parties, the vessel had been so 

severely damaged by a storm as to be rendered a constructive total loss. The case of TAg 

concerned insurance on a return freight from New Orleans reasonably valued. On 

the outward voyage, the vessel sustained damage requiring repairs and resulting in delay. 

During this time, the freight market &om New Orleans declined considerably but the court 

See Cases: Lewis v. Rucker (1761)2 Bun' 1167. Haig v. De la Cow (1812)3 Camp 319- although over valuation is not 
enough to prove thai, as it has also been shown in tlie cases of General Shipping & Forwarding Co v. British General 
Insurance Co Lid [1923]15 D LR 175, Papadimitriou v. Henderson [1939]64 LI LR 345. 

" See Case: Steamship Balmoral Co v. Marten [1902]AC 511. 

'"(1761)26110-1167. 

" (1847)1 HLCag 287. 

iiDenoon v. Home & Colonial Assurance Co (1872)LR CP 341.a ship cairying both passengers and rice was wrecked, 
resulting in a total loss of the rice uid its ireiglit. Nearly all the passengers survived and their passage money was paid. 
The assured claimed for a total loss on a policy on chartered freight valued at £2.000 and insured for £1,000. Although 
freiglit in the policy in question did not include passage money, it was held that a valuation of freight in a valued policy 
refers, in the absence of contrary intention, to a full cargo which there had never been. Consequently, in calculating the 
measure of indemnity, the policy was to be treated as unvalued insurance of half the lost freight, not exceeding £1.000. 
See pp.344-362,Bermet. H., op.cit. 

" (;g'^7)y m co j 287. 

The section itself, provides two exceptions to the general role encapsulated in the phrases " . . . ( o f A e l o n f 
f/u'j Acf" , and "... zn f/zg ence / r o W , which will be discussed in detail later. 

See Case: fferring v. Jmuon, (1895)1 Com. Cas,177. 

^ (J868)LR3CP303 . 

(1894) P 32U 
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refused to open tlie valuation when the vessel and most of the freight were lost on the 

delayed return voyage.^ 

Anotlier case which illustrates the conclusive nature of the agreed value is 

EngZancf fron v. . In diis case, a policy of 

insurance was effected for f6,000 on the vessel "/fgffon " valued at f6,000. The ffgffon 

was hit by another ship and sank, and the underwriters paid the owners the f6,000 as for a 

total loss. Afterwards, €5,000 was recovered in the Court of Admiralty for the 

against the owners of the other ship. The real value of the ffeffon was €9,000 and there was 

no other insurance upon her. It was held that because the underwriters and the assured 

agreed €6,000 as the value of the .ffgZfoM for aD purposes, the damages recovered , which 

were in the nature of salvage belonged entirely to the underwriters. 

In reahty, what may amount to over-valuation is merely a question of fact,^ and there is no 

fixed rule as to what constitutes such an excess in valuation so that it may necessitate 

disclosure,^^ or add to the transaction fraud. 

"• To the extent of such a discrepancy between an agreed valuation and the true loss , marine insurance law, thus, departs 
f rom a perfect indemnity principle { See Case Indng v. Manning (1847)1 H.L.C. 287 .} and such a departure is sanctioned 
on the ground of commercial convenience { See Case Lidgett v. Secretan (1871) L .R. 6 C.P. 616.} and is not viewed as 
infringing prohibitions on wagering. The significance of the agreed valuation is no t , however, confined to the measure of 
indemnity. In determining whether the assured has broken a warranty to main ta in uninsured a specified proportion of the 
value of the property, the court will have regard to the agreed rather than the real va lue . 

^ ( 1 8 7 0 ) U l 5 QB 244. 

^ In this Case Cockbum CJ. stated: 
"... where the value of a thing insured is stated in the policy in a 
manner to be conclusive between the two parties, the insurer and 
the insured, as regards the value, the parties are estopped 
between one another from disputing the value of the thing insured 
as stated in the policy" and further on " ...if parties will enter into 
$wch poKcip; miwf Zote (Ae coTwegupncM". 

Also MeHor J. has slated : 
".. . f A e q / ' f / z e confrocf w (Ae Wwe. . . 
ng/zM... t e goreTTzeii 6)' fAe foZwr ". 

See Ch.5 Hodges. S.. op.cit. 

^ An assured failing to disclose to the insurer that the agreed valuation in a single po l icy or the total sum of the agreed 
v aluations of more than one policy is excessive, is guilty of a breach of a duty of disclosure. The Case v 
Pender (1 B74)LR 9 QB 531 was the first to consider non-disclosure of an excessive over-valuation as a ground for 
avoidance of a policy, and was followed by the cases of v. [1913]29 T L R 312/ fzpcr v. AoyoZ Erc/zangf 
[1932]44 Lloyd's Rep 103 and Merger v. [ 1 9 7 3 ] 2 Lloyd's Rep 442. 

A valuation considerably exceeding the selling value of a ship, is not necessarily fraudulent or so excessive as to 
require disclosure. I f a policy is tainted with fraud, however. Ihen the agreed valuatioa and whole policy are at risk. The 
question of Aaud was initially considered in the case of.y(n'f v. DeZa C o w [ (1812)3 C a n ^ 319 ] and later on in the cases 
of o W v. 77:g q / " [ 1 9 2 9 J 3 3 Ll.L.Rep.70.] a n d Cofg [TTzamw 6 
MeMeyMoTTTTf Co v. TTzg j'Azp Co [1911]AC 529]. Gross over-valuation could also be evidence of a 
gaming or wageiing policw thus a void one as per section 4 of the M I A 1906. { See relevantly Case: /o/zWe! v. f entfrr 
( 1 8 7 4 ) L R 9 Q B 531 ) 
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Policies may also contain clauses permitting the opening of valuation in other 

circumstances, for exanq^le in the case of part insurance. In practice, marine insurance 

policies on ship cargo and &eight are invariably valued. This enables the assured to cover 

losses that are not within the statutory valuation in section 16 of the MIA 1906 or which are 

difficult to assess.^ 

In the light of the aforementioned, two fairly recent cases encapsulate the significance of 

the proper ascertaioing and characterisation of a policy as a valued one or not. 

The first one is that of v. Ocean Manne 

concerning a marine insurance for a yacht, where the proposal Ibr 

insurance stating the sum to be insured, accon^anied by a certificate of valuation, was 

accepted by the insurers as the sum to be insured and thus they had a policy issued for the 

sum proposed as well as for its renewal. The question that arose was whether the policy 

was a valued or an unvalued one, and whether the sum insured was different 6om the 

'agrgg j mZwe' witliin the meaning of section 27(2) of the MIA 1906, or only constituted 

the It was stated that, m conq^liance also with section 27(2) of the MIA 

1906, the standard form of marine policy allowed for agreement as to value by making only 

specific reference to the value as an agreed value. The second case is that of Qworwm 

5".A. V. 5'cAra/Mm ( TVo 7 j, where Thomas J had to determine whether a policy was valued 

or unvalued and then, having concluded the latter, he had to calculate the measure of 

indemnity fbr unique subject-matter under an unvalued pohcy. Mayfair Fine Art owned and 

stored the famous Degas painting "I/O Da/zj'g During a fire that occurred in the 

warehouse (due to change of humidity and temperature in the room where it was stored) the 

painting suffered minor damages; it was in effect repaired, valued and sold later for 

US$3,275 million. The stated basis of valuation under which the painting had been insured 

^ Overvalualion is as binding as i f it were accurate or imder-valned, except in extreme cases wtere gross overvaluation 
may be misleading, and thus constitutes material misrepresentation. However, valuation must be sharply distinguished 
from the extent of the cover. ; See pp.370-371. Grime. R.: op.cit. 

^ [2000]3 Q B D . 

^ I n V. [ (1864)33 U QB 220] a careful distincLiaa had been drawn between the sum insured and what was 
required if there was to be a valued policy. It was common for a policy of marine insurance to be a valued one as 
agreement on valuation avoided disputes over valuation in the event of loss, {See Case: B w A e r v. JoMjon (1864 LR 3 
CP) ) and also because although the agreed value was not conclusive for determining \ \ j iether there had been a 
ccnstructive total loss, however, the institute clauses had for many years provided that the insured value was to be taken as 
the repaired value, making it often d i&cul t for there to be a constructive total loss. I n the present case the words 
'Wwe fo iVuwre contained i n the px^xxa l , were not indicating that the value so slated would be agreed as the insured 

value by underwriters, as nothing pointed to the intention that the sums staled i n the schedule were to be the agreed value 
of the yacht and her equipment. The words wm imwreif' ordinarily indicated a cei l ing cm recovery i n an unvalued policy. 

[2002] Uoyd 's Rep, I .R. | , 
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was stated as . .original cost price to the assured plus 20% or market value at loss/damage 

time, whichever of the two the greater". The final sum insured was US$ 5.3 million. After 

the fire had occurred the parties negotiated a &esh endorsement stating that in event of 

partial loss or damage, the amount of loss shall be die cost and expense of restoration phis 

any depreciation in value and that the underwriter's will be liable for the proportion of loss 

or damage that tlie sum insured bears to the market value immediately prior to loss and in 

no case more than its insured value. The issues that amse were whether the policy was 

valued or unvalued, if unvalued then the effect of the endorsement, the degree of damage 

suffered and tlie valuation of the painting before and after the fire. Thomas J. concluded 

that the painting was insured under an unvalued policy. He drew the familiar distinction 

between insured value and a sum insured, whereas the fbrmer constitutes an agreed value 

and fbrms the basis of recovery, and the latter simply provides a ceiling upon the amount 

recoverable by the assured leaving him the onus of proof of the loss by the demonstration 

of a difference between the market value before and immediately after the occurrence of the 

peril. This was also based on his ruling in the case of He concluded that the 

wording "sum insured" merely provided a ceiling on recovery and that other forms of 

wording were required to render it an agreed valued policy.Regarding the extent of the 

damage, it was ruled that there had been direct physical damage caused by a pern, since the 

fire had caused sub-molecular damage to the pastel.̂ '* Regarding pre-loss and post-loss 

valuation it was considered to be US$3.6 million before the fire and US$2.2 million after 

the fire, giving the assured a recovery of US$1.4 million.^^ The Court assessed the damage 

not immediately after the fire, but in the light of later developments. As there was no fixed 

value for the subject-matter the court was forced to be based on expert evidence. 

[2000]3 Q B D . 

•" The endorsement was considered by Thomas J, as ambiguous. The purpose of the endorsement was to avoid any party's 
dispute as to the amount of recovery, however Thomas J., treated it more as an average clause stipulating what would 
happen i f the insured value was less than the m a ± e t one in case of partial loss. 

^ It was immaterial that the damage was invisible and unascertainable in its extent. 

Valuation had to be in the relevant market and the private dealers' was diosen as this guaranteed the hkehhood of 
obtaining a h i ^ e r price. The amount recoverable was not to be reduced by the amount of commissian that may have been 
pa}'able. 

^ This case shows that the insurance imder an unvalued policy of nnigue property or of property which due to its nature is 
diGicult to be valuated, wiU inevitably give rise to market valuatian problems wh ich are incapable of objective 
determination, thus the only sensible thing would appear to be the use of a valued pol icy . 
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4.1.2. The Mode of Calculation and the Fmality of Losses. 

The mode of estimating the insurable valae of the interest at risk has to be done with a view 

to procuring indemnity for the assured in case of loss. Thus, the object of such a valuation 

ought to be to place the assured, in case of loss, in exactly the same situation as he would 

have been if no loss had taken place/^ Although this idea ought to underlie the rmde of 

esdmating the value of the interest at risk,̂ ^ instead, in practice the result is to put the 

assured in the same position he was at the commencement of the risk, and not in a position 

as he would have been in if no loss had been incurred. 

The difference between an unvalued and a valued policy - in form as well as in terms of 

practicality - is that in a valued policy the space corresponding to the sum at which the 

parties agree to fix the amount of the insurable interest is filled in, whereas in an unvalued 

pohcy it is leA blank. The real difference, however, is that under an unvalued policy the 

value of the interest at risk is not Axed in the policy but is estimated by a certain standard 

and in the case of a loss, the assured must prove the actual value of the subject of the 

insurance^^; whereas under a valued policy he need not do so, as the valuation between the 

parties is conclusive. 

4.1.3. Valuation and the Measure of Indemnity Under the Greek Law 
Regime. 

Under Greek law, the amount insured is determined on the basis of the value of the insured 

object, and tlie parties are bound by the agreed valuation.'*^ Valuation of the subject-matter 

insured, resulting in the determination of the insurable value, as per art. 268 CPML 

(KINA), is calculated according to the true value, i.e the market value of the insured 

property at the commencement of the effect of the insurance.^^ Tlie measure of indemnity is 

" On the principle of valuation and for the puiposes of insurance, the ship ought to be estimated at her value after 
deducting the wear and tear of the voyage; for. that is what tlie ship would have been worth to her owner on arrival but 
for the loss against which the insurance is intended to indemnify him. In the same way. with regard to freight, the true 
mode of estimating its value, for the purpose of insurance on the above principle would be to take it at that sura which the 
shipowner night calculate on receiving on the safe arrival of the sliip. With regard to goods, in order to put the merchant 
in the same situation as though no loss on his goods had taken place -i.e. to try to procure him a complete indemnity- it is 
clear that the value of the goods should be estimated for the purpose of insurance, at the price which they would actually 
have produced, had they arrived undamaged at their port of destination 

^ B y which complete and absolute indemnity cam in aU cases be procured for the assured. 

The amoimt of insurable interest i n such cases being the sum measuring its w o r t h to the assured at the 
commencement of the risk plus the charges of the insurance. 

^ See Spaidiotis K.: Man'ne / n f w w i c e Zxiw m Greece, Maritime Advocate. Issue 7 , A p r i l 1999. 

Should the insured properly be cargo, then costs of loading and unloading as w e l l as height and premium are added See 
Mvlonopoulos D ' f u t / z r f n v a f e Afan'n'me I m v A.Stamoulis Publications. Athens. Greece. 
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based on the extent of the damage occurred and can be no higher than the insurable value, 

as also per art. 268 CPML (KINA)'*^ and by various court rulings.Once accepted by the 

insurer, the insurable value is binding.'^ 

Case law has shown that tlie use of the collision liability clause'^^, also described as the 

"Running Down Clause", effectively reduces the insurer's habihty to indemnify the ship-

owner for all (100%) of the damages occurred to the insured vessel, as well as up to the 

limit of 75%,̂ ^̂  for the damages incurred to the other vessel and/or the cargo.''^ 

Due to the fact that the concept of a maritime accident is not general and also because of 

the «all risks principle» that has been adopted, as a result of all that, the maritime accident 

is not a prerequisite as such for the award of indemnification but more specifically it is the 

total loss of the vessel or its incapacity to navigate that are considered as such. (art. 269,281 

(CPML) (KINA)). If the marine insurance contract specifies that it covers also risks 

resulting 6om a maritime accident, however, then the latter is also considered as a 

prerequisite (art. 173,200 Greek Civil Code (AK)). The latter has been shown by case 

l aw. ' *^ 

According to article 269(2) of the Code of Private Maritime Law (KINA), if no special 

agreement is present in the policy, the underwriter is legally bound to cover the damages 

paid by the assured to the third parties.'̂ ^ Due to the "all risks principle", insurance of 

shipowner's liability is automatically included in the insurance of the vessel effected; thus, 

the insurer is hable to cover the fiiU extent of the costs incurred by the assured, also 

" See Skouloudis Z.: Private Insurance Law, 3' ed.. P.N.Sakkoulas Publications, Athens Greece. 1998. It must be noted 
that in the Greek marine insurance law. the measure of indemnity is governed b y the clauses of general law. as also 
various cases have shown. (Athens Court of First instance : UIlpAO 14153/1984 ENA, Piraeus Court of First Instance ; 
904/1985 EEfiTzA 56,698 Athens Court of Appeal: EtpAd 10200/1984 E£v}'k/I 13,473 ). 

See Cases: Hig/ . 

^ See Velentzas I.; The New Law of Private Insurance, Ills Publications, Athens 1998. 

CL 6 of Che Intematicmal Hul l danses 01/11/02 (cm coUision liability). 

What is meant by the 75% maximmn liability, is that the insurer, as as the damages incurred to (be other 

vessel/cargo f r o m the collision with the insured vessel are concerned, is obliged to reimburse for a sum u p to the 75% 
(maximum). corresponding to the 75% of the insurable value of the assured's vesse l . 

See Case: Cowrf q/"Appeof Ep/48 6797/87 Ee/znij j3 ,263, & also See Kalantzis. A . K.: f rzvaze /nfi/ronce l o w -
CoAg? anf /MozerWf , Nomiki VivhothikiEditins, Athens. Greece. 1998. 

^ See Case: AfAeri; Cowrf 7760/87 EAd 22,637. 

See p 384. Skouloudis Z.: TTie Z.avi' q/"fnvo/g /yirwrancc, Z™' ed.. P Sakkoulas Brothers Publications. Santaroza Id, 
Athens,Greece. 1995. 
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including damages and legal costs/° Although no precise wording exists, it is presumed by 

the interpretation of the text of law that only damages in tort are recoverable from the 

underwriters/^ 

Article 269(2) of the CPML (KINA) states that: 

. . . "zAe ingurgr ig Z iobZe/br o / / f W z/zg j 'Afp i f 

Tliere is no express distinction between damages arising in tort or in contract. The closer 

observation of the texts of various legal authors, however, leads us to the conclusion that 

the damages arising in contract are not, in principle, recoverable from the underwriter under 

article 269(2) of the CPML (KINA). The authors use the term "responsibility" which, 

within the context of Greek law, mainly refers to liability arising in tort. Should this term be 

used to describe liability arising in contract, the Courts or the authors always make special 

reference to it by expressed terms. It can therefore be said that the wording and the 

substance of article 269(2) of the CPML (KINA) point towards the direction that only 

damages in tort are recoverable. Such interpretation operates in favour of the insurer who 

already finds himself in a difficult position as he must cover all damages. 

The damages for which indemnity is granted under article 269(2) of the Code of Private 

Maritime Law (KINA), are aD damages that the vessel is responsible to pay for^", le.: 

# loss of or damage to any other vessel or property; 

# delay to or loss of use of any other vessel or property thereon; 

# salvage of any other vessel or property thereon, irrespective of the salvage result;^^ 

# removal or disposal of obstructions and wrecks; 

« any real or personal property on the insured vessel (in tort); 

50 
See p. 127. Papapolil is N . I . : /Mfwrnncc q/'(Ae q/'f/ze 1957. 

Article 2 6 9 ( 2 ) of the C F M L ( K I N A ) provides that the insurer is not obliged to i n d e m n i f y the assured owner of the 
vessel for col l ision damages paid to third parties relating to h a r m to the body or hea l th . However , an expressed opposite 
agreement is permitted. (See p. 384,Skoulondis, op.cit.) T h e r e a s m for this exc lus ion is that the insurance of the vessel 
cannot include Ufe insurance which is the ol^ect of genera l private insurance. ( S e e p . 105, Kiantos D . V . : /murcmce Zvziv. 
6 ^ ed.. Sakkoulas I^iblications. Thessaloniki, Greece, 1998). L i fe insurance is compulsor ) ' to passengers of vessels 
operating between greek ports and the price of the ticket embraces the respective p r e m i u m . (See Ar t . 1-3, Presidential 
Decree 91 /1979 ) . 

See pp. 224 ,271 ,272 , Papapolitis, op.cit. 

Seep. 200.Skantzakis' W w r o n c f A e f j o n f Athens. GTeece,1970 



» the cargo or other property on the insured vessel (in tort); 

Special clauses which exclude the liabUity of the underwriters are permitted under article 

269(2) of the CPML (KINA), usually in relation to cargo on the insured vessel, because the 

article does not settle fwj Articles 173,200,281,288 of the Greek Civil Code (AK) 

operate in such a way that the courts may decide whether a specific exclusion is unfair, 

thus, illegal and void/'* 

The insurer is obliged to restore only the damages that the assured has actually paid for. 

This is a legal principle based on the interpretation of the wording of article 269(2) of the 

CPML (KINA)/^ If the shipowner becomes bankrupt, the insurer is not liable against third 

parties/^ In connection with the insurance of third party liabilities, indemnity claims cannot 

be brought directly against insurers by third parties, with the exception of claims for 

pollution damage in line with the International Convention on Civil Liability for Oil 

Pollution Damage. 

A special feature of the law is that the insurer is released &om coverage and liability if 

damage was caused by personal fault of the slnpowner, but not if this was due to the fault 

of the master, crew or other persons. It is also important to note that in case of nmltiple 

insurance, all insurers are jointly and severally liable irrespective of the time of conclusion 

of each contract, whereas in general Greek insurance law only the iirst one is liable and the 

rest are called to contribute only for the part of damages remaining uncovered by the first 

insurer. 

^ See p. 117 Argyriadis. op.cit. 

See pp 207. Papapolitis. op.cil. 

^ I n Greek Law. there is no equivalent to the Rigl ish "Third Parties(Rights Against Insurers) Act 1930. 

^ See Spaidiolis K. : wroncgLmt' zn Greece. Madl ioie Advocate, Issue 7_Apnl 1999 
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4.1.4. Valuation and the Measure of Indemnity under the Norwegian Law 
Regime. 

It is accepted that the sum insured acts as the limit of the liability of the insurer/^ 

The principle established is that the insurer is liable up to the sum insured for each 
59 individual casualty and shall apply in all branches where a sum insured is agreed. 

The assured also gets an additional sum, as conipensation fbr the loss of time whUst the 

vessel is undergoing repairs in the repair yard.^° The assured, in addition to the cover which 

the insurance affords him within the limits of the sum insured, is entitled to separate cover 

of a number of accessory expenses and other losses which the casualty has caused him. The 

expenses that are to be covered in addition to the sum insured include: costs of providing 

security, of filing suit against or defending a suit Aled by a third party, costs in connection 

with the claims settlement, costs of necessary measures to preserve the object insured and 

interest on the compensation,^^ 

The insurer's habUity is, however, reduced in various cases. Damage and replacement costs 

of certain parts ot equipment are not recoverable unless caused in a particular way, and 

some parts are not covered in certain circumstances. In ND 1972.302 "Balblom" a fork lift 

track owned by a firm of stevedores was to be used in the insured ship's hold. While being 

lifted into the hold, the truck feU and was totaUy destroyed. The ship's P&I insurers 

claimed tliat the truck was part of the ship's equipment and therefore recoverable. The 

arbitrator rejected that argument stating that what was meant by «equipment» was 

equipment on board following the ship from place to place. 

^ Chapter 4. seclion 4 

See Ch. 4§18 N M I P (1996) Commentar)' IhttpV/exchance.dnv.ccmViiiniD/iadex Jitml. 

^ In light of the ccmflictiag interests between h i m and the instirer, regarding the choice of repair yard, since the latter 
would prefer & e cheapest yard whilst the assured's interests would be best served i f he could use a fast albeit expensive 
yard to effect repairs. 

See Ch. 4§19 N M I P (1996) Commenlary [htlpy/exchanee.dnv.cam/nniiD%idexli lml. 

See p 5 ^ 0 W i l m o t N ' TV/e Ccn /mr i o/'AffnniP 'o Eng/nA A'orwegzon Z/zwvfarr / one/ 77, Oslo 1975 
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Where loss is caused by a combination of peri ls , the assured should in no case render 

himself through the conq)ensation based on a combination of perils in a more advantageous 

position than the one he would have been if there had not been a combination of perils.^ 

4.1.5. Valuation and the Measure of Indemnity under the French Law 
Regime. 

Although it is perceived^^, under French law, that the insurable value is equal to the agreed 

value, in reality, the insurable value is fixed in relation to the real value, i.e. increased real 

va lue ,o r destination value even if it surpasses the increased real value. 

In general, the indemnity sum is not more than the agreed insurable value. Under French 

law, however, an increased value insurance is not one which is a quoted part of the 

insurable value of the initial insurance but it is considered as an independent additional 

insurance which does not mi& with the initial one. Indemnity is owed for all legitimate 

interests including expected profits, as per art. 3 of the Law of 3/7/1967 and now art. L. 

172-7 of the Insurance Code. 

The liability of the insurer is limited in that no enrichment of the assured upon 

indemnification is co exist. Payment has to be made within thirty days after the submission 

of aD required justifying documents. 

Whatever it may be, the insurable value has to be justified by an insurable interest as per 

art. 10,11 of the Law of 3/7/1967 and now art. L. 172-6,172-7 of the Insurance Code. The 

exception to this rule is the agreed value which is binding and by itself justified by the 

parties' agreement. 

per paragraph 4-20. 

^ See Ch. 4§20 NMEP (1996) Commentary rhtlr://eKchanee.dnv.com/nimrAiidex.liLn]l. Hie provision is based on M ) 
1956.323 NH "Pan", where the question was how the limitation up to the sum insured was to be applied in the event of a 
casualty with a "mixed cause". Liability for the damage to the ship was apportioned, with the marine insurer covering 
40% and the war-risks insurer 60%. The costs of repairs, etc. exceeded the hull valuation, but the assured demanded full 
compensation, alleging tliat each of the insurers was liable for his share of damage to the ship up to his suminsuied. The 
Supreme Court rejected the claim on the grounds that the assured shall not "in a case of a combination of different perils, 
be in an economically more advantageous position than if there had been no combination of different perils". 

^ Art. 11 of (be French policy. 

^ i.e. real value + 20% 

^ Also, in case of insurance per each kind or ballot of merchandise, the indemnity owed cannot exceed the insurable value 
of each of these kinds or ballots of merchandise. 

^ Art 359 of the insurance Code. 
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4.1.6. Valuation and the Measure of Indemnity under Marine Insurance 
Contracts in the United States of America. 

It is usual for poHcies of marine insurance to be valued, but unvalued policies are written 

from time to time.'̂ ^ Generally speaking, the insurable value is the value of the vessel at the 

commencement of the risk, including fuel, provisions and stores. In the case of a vessel 

engaged in a special trade, the value of any equipment required for that trade should also be 

included7°The purpose of a valued policy is also here to stipulate indemnity in advanced ̂  

As in English law, also as per the American rule, an agreed value in a marine policy, in the 

absence of fraud or of breach of the duty of utmost good faith, is binding and conclusive/^ 

4.1.7. Valuation and the Measure of Indemnity under Marine Insurance 
Contracts in Canada. 

The rule on valuation is similar to that under the English law ( MIA 1906). Agreed 

valuation is binding and conclusive, unless there has been Araud or such an overvaluation 

that the insurer would not have taken the risk, had he known it. In v. Marmg 

/njwrgnce A j'j'ociofzoM a boat was valued at a price in excess of the purchase 

price which had been misrepresented to the insurer. The Court noted that the agreed-upon 

value is often higher than the purchase price or the market value, and that there was no 

fraud. It was, however, held that the insurer was bound by the valuation in the policy. 

4.1.8. Valuation and the Measure of Indemnity under Marine Insurance 
Contracts in Australia. 

In Australia, the law regulates valuation and the measure of indemnity, in as much the same 

wording as tlie English MIA 1906. If there is nothing provided in relation to valuation and 

the measure of indemnity, section 81 of the MIA 1909 provides that the measure of 

See Case: v. Go/iiweZf 525FZd 717,1975 A M C 2489(2d Circuit 1975).; See also Case: N.y . & CwboMoif 
Co. v. Royal Exchange Assn., 154 Fed Rep. 315. { See p.72 Sclioenbaum T.J.: Key Divergences Between English and 
A.merican Law ofMatine Insurance, Cornell Maritime Press, 1999} 

See p.20, Buglass L.J.: Marine Insurance and General Average in the United StatesJl^^ ed., Cornell Mal i time Press. 

See Case: PurofiedDown Prods Corp. 278F2d 442. ; In the United States also, the parties' de ten imat ion in tliis regard 
will be accepted in the absence of fraud,or breach of the duty of utmost good fa i th . { Schoenbaum T.J.; Key 
Divergences Between English and American Law of Marine Insurance: A Comparative Study. 1999 Cornell Maritime 
Press. }. Also, the valuation clause in tlie American Institute Hull Clauses makes it clear that all leased equipment is to be 
considered part of the subject-matter insured and included in (he agreed ^'alue. 

Fraud is a recognized exception, imder Ameiican Law, to the rule Ihat valuation is conclusive. See Cases: v. 
525F2d 717,1975 A M C 2489(2d Orcuit 1975); 7. d CW,aMoiV 5'.g. Co. v. Aoyo/ EzcAangg 154 Fed 

Rep, 315; D i f ? W e K Commerao/ f f f / ze rmen /n fe r -Zn f . Exc/z. 570 P2d 963, 1978 A . M , C . 261 (Or. 1978) { See p.72 
Schoenbaum T.J.: Dzvergencef Befwee?: Z/zw cyMorzng /wKronce. Cornell Marit ime Press, 
1999) 

" (1992)14 CCLT (2d) (NDd TD) . 
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indenmity shall be ascertained, as nearly as may be, in accordance with the provisions in 

relation to the measure of indemnity, in so far as they are applicable to the particular case. 

In section 22 it is stated that the insurable value of the subject-matter insured is in case of 

insurance on a ship, the value of the ship, at the commencement of the risk, including her 

outfit, provisions and stores for the officers and crew, money advanced for seamen's wages, 

and other disbursements -if any- incurred to make it fit for the voyage or adventure, plus the 

charges of insurance upon the whole. The insurable value, in the case of a steam-ship, 

includes also the machinery, boilers, and coals and engine stores if owned by the assured, 

and, in the case of an engaged in a special trade, the ordinary Attings requisite for that trade. 

In insurance on freight, whether paid in advance or otherwise, the insurable value is the 

gross amount of the freight at the risk of the assured, plus the charges of insurance, and in 

insurance on goods/merchandise, the insurable value is the prime cost of the property 

insured, plus the expenses of and incidental to slnpping and the charges of insurance upon 

the whole. In insurance on any other subject-matter, the insurable value is the amount at the 

risk of the assured when the poHcy attaches, plus the charges of insurance. 

The Austrahan MIA 1909, states in section 33 that a policy is valued when it specifies the 

agreed value of the subject-matter insured. The value fixed by the pohcy is, as between the 

insurer and assured, conclusive of the insurable value of the subject intended to be insured, 

whether the loss be total or partial, but fbr the purpose of determining the case of a 

constructive total loss. As per section 34 of the MIA 1909, a pohcy is unvalued when it 

does not specify the value of the subject-matter insured, but, subject to the limit of the sum 

insured, leaves the insurable value to be subsequently ascertained, in the manner specified 

by the Act. 

4.2. Total Losses and the Measure of Indemnity. 
4.2.1. Total Losses and the Measure of Indemnity under the English Law 
Regime. 

In the event of a total loss, the assured recovers the full value of the subject-matter subject 

to pohcy limits. It should be noted that the valuation agreed on in the pohcy does not 

determine the question of whether titere lias been a constructive total loss of goods. This, 

is solely determined by the fact that the costs of repair and forwarding exceeds the goods' 

value on arrival. 

See Ch.5 Hodges. S." TTzelaM/ q/" Monne /nfMrgnce Cavendisb Publications. 1996, 

See /rvmg » [(1874)6 CB 391J 
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The repaired value of the ship, when a loss occurs, determines the actions of the assured, in 

relation to repair expenses, that are to be undertaken and also in relation to the decision to 

be adjudicated by the relevant Court. If part of the damages that have been sustained, have 

been non-repaired, the whole amount of valuation to be calculated for the award of 

indemnification, is depreciated accordingly. In calculating the depreciation arising 6om 

unrepaired damage, i t is the value fixed by the policy which must be taken into account, 

not the true undamaged value. In Zrvm v. by an all risks policy of marine insurance 

the value of a steam trawler was agreed at f9,000. The ship stranded in January 1942 and in 

February 1942 the owner gave the underwriters notice of abandonment, which was not 

accepted. In June 1942, the ship was salvaged by the Admiralty and beached, but the 

assured refused to interest himself in her and in November 1942, an inspector of the 

Ministry of Transport concluded that her repair was not an economical proposition. The 

assured claimed for constructive total loss on the grounds that it was unlikely that a license 

would be obtained to repair the ship, alternatively for a partial loss. It was held that the 

claim fbr constructive total loss could not be based under s.60 of the MIA 1906 and thus 

was not accepted. The assured had however suffered a partial loss and was entitled to be 

indemnified under s.69(3) of the MIA 1906 for the depreciation arising &om the damage, 

not exceeding tlie cost of repair (€4,620). There can be a change in the valuation by 

reduction of the risk. If the entirety of the insured subject-matter is not at risk, its total 

agreed value is inappropriate and the insurer is liable only fbr the relevant proportion. 

Section 75(2) of the MIA 1906, states that the insurer is entitled to plead that the whole or 

part of tlie subject matter insured was not at risk under the policy at the date of the loss. If 

the only change in the risk between the date of the insurance and the date of the loss is the 

actual value of the insured subject-matter, as opposed to a change in the proportion of the 

subject matter coming on risk, the agreed value stands and it is open to the insurer to plead 

change in circumstances.^^ 

By virtue of the indemnity principle, an assured may recover only for the loss sustained but 

the initial impact of a casualty may be reversed or reduced by subsequent events. Thus, a 

captured vessel may be redeemed by re-capture or ransom or a casualty may result in an 

initial prognosis which proves unduly pessimistic. The question arises as to the point in 

For which the assured is entiUed to be imdenmifieii 

^ [1950] ! K B 555. 

76 I n WgoiiizWp V M o n n g / m w m r c f Ck. (1896) i QB 105 the insurer was he ld liable for an amounl based on the 
agreed value of a vessel following its actual total loss even t h o u ^ before the date o f the actual total loss the vessel had 
become a eonslructive total loss, thus worthless, by operation of an uninsmed pen l . 
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time for insurance purposes by which to judge definitively whether the assured has 

suffered a loss^^ and if so, the measure thereof.However, the indemnity principle and the 

doctrine of ademption of loss cannot be over-stretched, so as to permit intervention of the 

underwriters change of a tocal loss into a partial loss and subsequent reduction of the 

measure of indemnity accordingly. In 'BZafrmore' Co v. the 

assured served a notice of abandonment in respect of the insured vessel which had sunk in 

the harbour. The cost of raising and repairing the vessel, compared to its repaired value, 

rendered it a constructive total loss, whereas the cost of repairs on their own amounted only 

to a partial loss. The House of Lords held the insurers liable for a total loss, since they had 

undertaken a contractual obhgation to pay as on a total loss in circumstances constituting a 

constructive total loss, and when such a loss occurred they could not defeat that obligation 

by their own act.^" Similarly, any loss which fails to satisfy the criteria specified in the MIA 

1906 for a total loss, whether actual or constructive, can only constitute a partial loss and 

the assured cannot treat it as, or convert it into, a total loss.̂ ^ 

As the insurer's obligation is to hold the assured harmless,^ the date on winch the loss 

occurs is the date on which damages become payable and on which the limitation period 

begins to run^^ although the policy may provide that the insurer's duty to make payment 

arises at some later date.̂ ^ Late payment by the insurer cannot, as a matter of principle 

amoimt to a further breach of contract, for it is not possible to be in breach of an obligation 

to pay damages^^ and the appropriate remedy is interest, which will generally be imposed 

by the court from the date on which the insurer could reasonably have been expected to 

make payment. Within this respect, it was suggested by the Court of Appeal in jprwMg v. 

Common] y referred to as the 'doctrine of ademption of loss'. 

See Cases: Hamilton v. Mendes (1761)2 Burr. 1198, Goss v. Withers (1758)2 Bun" 583, Falknerv. Ritchie (1814)2 
M & S , BofWinWge v. (1808)10 East 329. 

^ ' ( 1 8 9 8 ) A C 5 9 3 . 

Otherwise, all insurers could avoid paying on many total losses on tlie simple expedient of effecting some minor 
repairs, although there can be no objection to insurers effecting a complete reversal of a loss, for example by procuring 
the release of a detained vessel. ; See Case: PoUurian Steamship Co Ltd v. Young [1915]1 KB 922. 

^ See Case: TVavone v. addon (1850)9 CB 30.; See pp.344-362,BenneL H. , op.cit. 

^ See Cases: Awctze v gwfAA}' (1853)13 CB 864, r. ZVoyd'f / W i c o [1986 ]2 A l l E.R. 249. 

See Cases: CAcmdn'f i'. Argo /njwronce [1963]2 Lloyd's Rep. 65,' /wwroMce v. JSTong A / o w k 
[1983]2 l i oyd 's Rep 276, JSTong Borneo j'erMcw v. PUcher [1992]2 Lloyd's Rep 593, BanA: CTzn'jmar 
/TTie [1993]1 U o y d ' s Rep 137 

See Case: Tranff/zg/ie v Aoya/ W w o n c e [1996]LRLR 32. 

See Case. VenfoMn.; r 77:p n 9 9 2 ] 2 Lloyd's Rep. 281. 
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/n that the insurer is under an inched contractual duty to make payment 

within a reasonable thne^^ and that the insurer is liable in damages for failure to do so: such 

damages might in principle be awardable for loss of business. is supported by 

earlier (ficfa to the effect that a refusal by the insurer to make due payment is a distinct 

repudiation of the policy.®" In The Italia Express^^, the plaintiffs vessel was sunk by 

explosives attached to it while undergoing repairs and refurbishment near Piraeus. The 

plaintiffs insurance claim was resisted on the ground of wilful misconduct until the 37"̂  

day of the trial when the Lloyd's underwriters withdrew that defence. The plaintiff in 

addition to indemnity and interest, claimed damages^ not only for the income that would 

have been earned if the insurance money had been paid on time, but also for hardship 

inconvenience and mental distress. The judge decided for the underwriters mainly on the 

basis tliat sections 67,68^^ of the MIA 1906 are conclusively definite of the extent of the 

habihty of the insurer for a vessel under a valued policy. 

^ [1997] CLC 70. 

Hie insurer is liable to indemnify the assured as soon as he sustains loss notwithstanding flie accepted customary period 
for investigation and processing of the claim before payment is actually made. 

'°Althougli apparently not for distress, as a contract of insurance is not one which has as its specific objective the 
assured's piece of mind. In that case the assured's loss was held to be caused b y his own inpecuniosity and not tlie 
insurer's failure to pay in due time ; See Case: Venlouris v. Mountain, The Italia Express [1991]1 Lloyd's Rep.441. 

[1997] CLC 70. 

See Cases: Lefevre v. W^^ite [1990]1 Lloyd's Rep. 569, Transthene Packaging v. Royal Insurance [1996]LRLR 32. ,• 
See pp. 169-172,edited by R.Merkin: Colinvaitx's Law of Insurance, 7^ed., S&M, London 1997. 

^[1992]2 Uoyd sRep. 281. 

^ As he was unable to exercise his right of 8,5 days of counteraction in the Higli Court of England. 

Which provide that the measure of indernnity shaD be "...f/ze 

In the Italia Express the judge took the view that the insurer's obligation was to prevent the insured Aom suffering the 
loss in question and this was broken the very moment the insured did sufier loss. As soon as this happened (by the sinking 
of the ship) the primaiy obligation gave rise to the secondary obligation to pay damages. Hie insured had an immediate 
right of action the moment the loss occurred, no prior demand was necessary and no subsequent breach was constituted by 
the underwriter's failure to respond immediately to the demand for payment. However it would be commercially 
inconceivable in a large total loss case like this, as the judge pointed out, that the underwriter would pay in full by post 
without further investigation. Indeed in case of liability insurance, the insurer is not obliged to pay until the insured's 
liability is ascertained and determined, even though the insured may suffer measurable economic loss at an earlier time. 
The insurer has to pay damages and in the lialia Express it was stated that this was not referring to non liquidated 
damages but damages just like any other. The plaintiff was not awarded damages for late payment as there was no 
separate subsequent breach by the writer's failure to respond immediately to the demand for payment. Damages for 
distress were not also awarded because althougli it was well settled that damages in contracts for distress are recoverable 
"w/zere f/ze confrocf wAzcA Aoj keen troAen woj iffeZ/"o confracf foprovzdg ypeace oryreeiiom/rom ". and 

this could not apply to a marine insurance contract "because of the very nature of the contract itself" , i.e. which is to 
provide financial indemnity for a commercial loss damage liabihty and expense, but also because in the majority of 
marine insurance contracts the assured is not an individual but an insurance company which could never invoke the 
"peace of mind" test 
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In sunmiary, the cases of the /faZia ^^and 5]prwnĝ ^ rest, in part on flawed reasoning. 

The nature of the insured's remedy tell us little about the nature of the insurer's obligation 

to indemnify. The English law adopts a conception of the insurer's obligation, indemnity as 

prevention of loss, which is consistent with having a remedy in damages, but also, equally 

consistent to conceive of the insurer's obligation as being to indemnify by way of 

condensation in the event of loss. In the /foZia Hirst J. thought that sections 67-

68 of the MIA 1906 limit the insurer's secondary obhgation to pay damages to the assured, 

rejecting the insured's argument that tlie sections merely quantified the insured's primary 

obligation to indemnify. 

4.2.2. Losses and the Measure of Indemnity in Marine Insurance under 
the Greek Law Regime. 

The insurance of a vessel (huD insurance) is a positive damages insurance and as such it 

covers any damage to the vessel or loss of it, as well as liability to third parties due to 

collision. 

The measure of indemnity reflects most often the commercial or market value of the ship, 

as this is dictated by the international trade practice standards and trends. The determining 

of the value via the acceptance of the commercial value as per trade usage, has come to be 

widely accepted within the Greek marine insurance law and practice. Thus, the obstacle of 

determining the exact true value of the vessel (which changes from time to time) and the 

consequent over or under-insurance of the vessel are overcome in this way.̂ °^ 

If, due to the assured, the vessel is changed or it deviates from its route, the insurer is not 

hable thereafter and, as per article 273§1 CPML (KINA), roay keep the premium. He is 

however liable for the period up to the change or deviation of route. It has also been 

accepted by case law that in case of insurance of a vessel (huU insurance), it can be agreed 

^ [ 1 9 9 2 ] 2 U o y d sRep. 281. 

^ [1997] C L C 70. 

^ [ 1 9 9 2 ] 2 U o y d sRep. 281 

™ I n the US such conduct of the insurer is called the reverse moral hazard, and for that reason some courts have made 
them liable for damages, contractual or tortuous, for late payment. I n France, the insurer is liable not for damages as such 
but for interest on an escalating scale, i.e. the slower he is (he more he pavs. ( S e e Article: Clarke. M . . TVafwre o/'f/ze 

1992 L M C L Q 287. } 

See Rokas I /nfroc&icfioT? fo f/zg Z/mt f r v a f g /MfwrgMcg, 4''' ed., Oikrmnmikrm Pubhcatians, Athens 1995 

See Velenlzas 1 . Ami o / 'Pnvoff Wwronce, lus Publications, Athens 1998 
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between the parties that the indemnity will be awarded in Greece but in a foreign 
103 currency. 

In cargo insurance, the measure of indemnity reflects the value of tlie cargo at the time of 

loading, costs for loading and unloading, freight costs and the premium. In cargo marine 

insurance, the insurer is also liable for any existing fault even if this has not been disclosed. 

In the case of damage occurred to the insured cargo which is included within the cover 

provided by the contract, the insurer is obliged to pay fnH indemnification. Upon 

occurrence of the peril, the insured is obliged to indemnify the assured for the damage 

caused for the period from loading of the cargo up to its unloading at the port of 

destination. Should the assured, upon occurrence of the maritime peril, omit any act 

towards the interest of the insurer, the latter may seek damages; however, there can be no 

deduction to the indemnification awarded. The measure of indemnity to be awarded is 

the difference between the value of the subject-matter insured at the time of the accident 

and their value at the port of destination. The insurance is held to also include every loss 

or damage due to an extraordinary event linked to the marithne voyage. Thus, the 

omission of the carrier to transport the cargo and the insolvency of the cargo owner are not 

included within the scope of cover of maritime perils. The omission of declaration of a fault 

at cargo, during loading, however, does not render the assured liable to the insurer. 

Moreover, as per case law, the assured who sues a petition against the insurer runs the risk 

of his petition being dismissed as "undefined" if he does not clearly enumerate withio it the 

perils covered by the contract and then state the peril occurred and whetlier it is covered by 

the contract. 

See Case: H ig / i Cowrf. y477 7 6 3 5 / 8 ^ E A J 26,650. & also See Kalanlzis A . K . : f r z v a f e /wwrance Aaw-Cojef oncf 
MoZfn'aZf. N o m i k i VivHothiki Editions, Athens 1998. 

See Case: fz'roezw Ckwrf /nf fawe. -

See Case: (WO. & also See Velentzas I.: TTzg Zvzw fn'vofg 
fruwroTicg. lus Publications, Athens 1998. 

See Case: fzraeu.; Cowrf EpTTa/; 607/7^92 ZPP2,^62. 

See Case: CowM 

See Case: Af/zenj Cowrf q/'ylppea/.' 7072iS/yP&j j & also See Case: Af/ ien; Cowf 
& also See Velentzas 1: The N e w L a w of Pr ivate Insurance, Ins Publicatiaiis, 

Athens 1998.; Apart f rom cargo insurance, there also exists another type of marine insurance on future proAt f rom the 
cargo TipoQ its safe arrival at the port of destinadon and the extra valuation that the cargo gets once having reached its 
destination. This insurance covers the risk of not achieving the expected proSt as a n indirect result of exposure to 
mahtinK perils (Se : Velentzas 1.' The N e w L a w of Private Insurance, lus Publications, Athens 1998.) 
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Marine insurance on freight covers the loss of height or part of it, due to a maritime 

accident or event that occurs as a result of exposure to a maritime per i l /Wit l i freight 

insurance, if the person offering the freight is hable Ibr the freight, i.e. if he bears the risk of 

safe arrival of vessel and cargo, then the regulations on vessel insurance are applied in case 

of loss or damage; whereas if the person owing the freight is liable fbr it, the regulations on 

cargo insurance are applied in case of loss or damage. Insurance on future expected &eigbt 

can also exist. 

4.2.3. Total Losses and the Measure of Indemnity under the Norwegian 
Law Regime. 

The assured has a right to total loss compensation when the ship is in actual total loss, 

when it is a constructive total loss (condemnation) and when it is presumed a total loss. 

There wiU be a gradual transition h-om an absolute loss (the ship has foundered in such 

deep waters that it cannot be reached) to cases where it is a question of economic 

assessment whether or not to undertake salvage and repair work.^^^ 

In the NMIP, Cliapter 4 deals with the insurer's liability. Paragraph 4-1, deals with total 

loss.''^ The provision establishes the traditional principle in insurance law that the assured, 

in the event of a total loss, is entitled to claim the sum insured; however, not in excess of 

the insurable value. In the event of a total loss, the insurer's liability is thus subject to a 

double limitation: it can neither exceed the sum insured nor the insurable value. The 

insurable value is set at the full value of the interest at the inception of the insurance, or by 

agreement between the parties about the assessed insurable value. Normally, the insurable 

value will have been assessed and be identical to the sum insured. In that case the insurer 

will, in the event of a total loss, pay the valuation amount. It is, however, in^r tant to keep 

' See Rokas I. ; hitroduction to the Lav.' of Private Insurance, 4 ' ed.. Oikonomikon Publications. Athens 1995. 

See Velentzas I.: T / i e T V e w q / ' P n ' r a f e / w z / r o n c e , lus Publicalions, Athens 1998. 

N o deductions shall be made in the total-loss coii{)ensatiaii for unrepaired daroage sustained by the ship in 
connection with an earlier casualty. However, the assured may not in addition claim separate compensation for 
such damage; this would give Mm an unjustified gain at the insurer's expense. If the ship is not to be considered a 
total loss but is repairable, the assured can only claim losses associated with the asset value of the ship as a 
starting point, and not others such as loss of earnings. This creates problems, as the hull insurer will be interested 
in choosing the cheapest yard to repair, and the assured will be interested in the quickest possible repair yard. The 
NMIP has considered this and imposes a duty of the insurer to compensate the assured for part of the loss of time 
he would have avoided by selecting a more eSicient repair yard than the most inexpensive. The loss of time is 
assessed to 20% per ammm of the hnU valuatian. Even where damage is found to be within the scope of the 
insurer's liability, piirsuant to N M I P Paragraph 12. rules regai-ding ice damage deductions, machinery damage 
deductions and a deductible. viiiD cause the assured to bear part of or even the whole of the damage incurred. 

' T h i s paragraph is identical to § 62 of the 1964 Plan. 
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the concepts of sum insured and insurable value apart in the pohcy, and the policy should 

therefore specify both the insurable value and the sum insured. In huR insurance for ocean-

going vessels it is presumed that where only one value is given in the policy, the intention 

is to state both the assessed insurable value and the sum insured. 

The insurer is not liable for loss consequent to the ship not being in a seaworthy 

condition, provided the assured knew or ought to liave known of the circumstances. In 

ND 1973.450 NSC "Ramfl0y", on a voyage &omL0dingen to Raftsund, Ramfl0y 

grounded and suffered significant damage. The insurer refused to pay any compensation on 

the basis that the ship was unseaworthy, in part because no-one on board had a master's 

hcense which was required, and in part because the master had not been mustered and gone 

through the required health checks and also because the chart onboard was not up to date. 

The m^ority of the Supreme Court concluded that the ship was unseaworthy. In broad 

terms, a ship is unseaworthy in relation to marine insurance law rules, when it is not in the 

condition, crewed and equipped, as it should be in accordance with prudent seamanship for 

the voyage to be performed.One must evaluate whether tlie deficiencies expose the 

vessel to a greater than normal risk for total loss, or significant damage in relation to the 

voyage to be performed. Even if the ship is unseaworthy, the insurer is free from habUity to 

the extent that there is a causative link between the unseaworthiness and the loss in 

question. In the case of Rt 1964.916 M/S "Havsulens", the vessel M/S "Havsulens" was 

lost due to unseaworthiness. As there had been no valid and up to date classification society 

certificate, the o%mer was held liable and no insurance claim against the insurer was valid. 

However, in the case of ND 1967.69 M/K "Proceed", the vessel "M/K Proceed" had a leak 

and eventually sunk. The insurer refused to pay due to unseaworthiness of the vessel owed 

to the assured, that lead it to sink. It was held tlmt the leak did not constitute 

unseaworthiness and even if there had been such a case of imseaworthiness, the assured 

was not liable as he had acted in good faith. 

Total losses only occur in those types of insurance that cover an asset belonging to the assured (hull insurance, freight 
insurance). In a situation where the insurer covers the assured's future obligations (cover of collision liabihty under the 
hull insurance), it will merely be a question of the liability of the insurer being limited to the sum insured, and only if a 
sum insured has been agreed. (See Ch. 4§1 NMIP (1996) Commentary fbttp://e!<cj]:inge.dTiv.coin''nrriip/rode>:.htTTil. 

As per N M I P paragraph 3-33 

I t is a conditian for the te imi i iat im of cover that the asstired knew or o u ^ t to have known about the defects 
causing the ship to be tmseaworthy, thus the assured must be culpable in this cannectioii . The knowledge must 
exist at such a time to make it possible for h i m to intervene, i.e. usuaHy the t ime that the ship leaves por t 
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Performance of repairs is a concept unique and special in the regulation of marine 

insurance law in Norway. According to their conduct, the assured will be able to recover, 

as much as possible, a full indemnity covering all aspects of losses he may have incurred. 

Performance of repairs is necessary, when the ship has sustained damage for which the 

insurer is liable without the rules relating to total loss being applicable The main rule is that 

the ship be restored into the condition it was prior to the occurrence of the damage. 

Damage wiU normally be surveyed by the assured and the insurer as quickly as possible. 

Since hull insurance only covers the assured's interest in the asset value of the ship, the 

assured can only claim losses associated with this asset value as a starting point, and not 

others such as loss of earnings. In reconciling the different interests involved, i.e. that of the 

hull insurer and the assured, in the choice of repair yard^^^ the NMIP has imposed a duty on 

the insurer to compensate the assured lor part of the loss of time he would have avoided by 

selecting a more efficient repair yard rather than the most inexpensive, i.e the assured gets a 

sum corresponding to 20% per annum of the hull valuation. 

In case of condemnation the assured entitled to claim for a total loss if the cost of repairing 

the ship will amount to at least 80% of the insurable value. If the ship is undervalued so 

that its real value in repaired condition is higher than the assessed insurable value, the (fc 

value shall be taken for a basis. 

Even where damage is found to be within the scope of the insurer's liability,^ however, 

rules regarding ice damage deductions, machinery damage deductions, and a deductible, 

will cause the assured to bear part of or even the whole of the damage incurred. 

P a r a . 1 2 - l . N M I P C h . 1 2 

H i e insurer will be interested in choosing the cheapest yard to repair, and the assured will be interested in tlie quickest 
possible repair yard. 

Pursuant to N M I P Ch. 12. 

In N D 1974.103 N S C "SunVictor" the insurance policy referred to the N o r w e g i a n Mar ine Insurance Plan (NMIP) but 
also had a separate deduction clause incorporated establishing a separate deduction of $100,000 calculated for damage 
arising out of each separate accident, i.e. meaning that a sequence of damages consequen t to the same accident shall be 
treated as due to that accidenL I h e vessel "Sun\^ctor" drifted aground i n the St. Laurence Canal and i n addition to 
grounding damage when removed, it suffered ice damage whilst grounded and towed to a port of refuge, plus a series of 
ice damages w t e n transported the next day to Quebec to be docked. The insurer maiatained thai the ice damage 
maimlaiaed after the port of refuge %%s a new casualty subject to a new deductible. The Supreme Court held that there 
should be only one deductible as there was causation between the individual accidenls of damage and circumstances made 
it natural to consider the damaee as a "sequence of damaces". 
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4.2.4. Losses and the Measure of Indemnity in Marine Insurance under 
the French Law Regime. 

In the case of hull or machinery insurance, if the insurable value is more than the actual 

value of the subject-matter insured, then a sanction applies. This means that a separate 

policy has to exist for the excess value, considered as a complementary policy, each of the 

policies being cumulative for the whole of the amount of insurable value, although the 

policies in total might exceed tlie insurable value. The sanction is also elaborated in that 

the indemnity character is re-established and the assured -in case of no existing fraud- is 

only indemnified for the loss occurred reduced to the capital sum of the insurance -

according to the rule that indemnity should not be more than the actual or agreed value-. 

Alternatively, in case of fraud in the initiative of drafting of the excess insurance, the 

insurance contract is void. If the insurable value is the sanoe as the actual value, then, 

where the former is lower than the latter, the assured is self-insured for the difference. 

As per art. 10 of the Law of 3/7/1967 and now art. 172-6 of the Insurance Code, if there is 

over-valuation in the subject-matter insured as a result of Araud, the insurance is void. If 

overvaluation is not attributed to Braud, the insurance is valid up to the insurable value of 

the subject-matter insured. 

Another type of insurance is insurance upon safe arrival (oj.ywrance fwr 

which is insurance pending on the good and safe arrival of the subject-matter insured. 

As per art. 42 of the law of 3/7/1967 and now art. L. 173-7 of the Insurance Code, in case 

of insurance upon safe and good arrival on the subject-matter insured Aonne 

, the insurable value can be more than the actual value of the subject-matter 

insured. With nuD penalty pending, no same insurance can be effected without the insurer's 

approval. This type of insurance (a.yjwmncg j'wr can only be effected in case 

of total loss or abandonment, even if the risk is covered by the policy. Insurable interest 

also has to exist. No abandonment automatically comes within this type of insurance 

neither can the insurer claim abandonment and the rights deriving from it. 123 

A n . 10,12 of the L a w of 3/7/1907 and now art, L.172-6,172-8 of h e Insurance Code. 

See pp. 410-424, D e Smet R.: op.cit. 

Art . 4 2 of the L a w of 3 /7 /1967 and now art. L. 173-7 of the Insurance Code. 

Particular average expenses and general average contributions are covered b y the insurer (Art. 15 of the L a w of 
3/7/1967 and now arL L . 172-11 of the Insurance Code). General Average is deal t w i th in art. 29 of the law of 3/7/1967 
and now arL L 172-25 of the Insurance Code. 
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4.2.5. Losses and the Measure of Indemnity under Marine Insurance 
Contracts in the United States of America. 

Under American Law, in a total loss, the assured is entitled to recover from the underwriter, 

the whole amonnt insured by the policy on the subject so lost. The meaning of the term 

"actual total loss" came before an American Court in the case of Aa'̂ wronce v. 

In relation always to the measure of indemnity, under US law, a plaintiff ma\' be awarded 

punitive damages under certain circumstances/^ The rational behind the reasoning for 

punitive or exemplary damages is not reparative but punishing and preventive, intended to 

deter potential tortfeasors &om continuous misconduct. They are awarded in addition to 

compensatory damages. Although not directly related to contractual liability, quasi-

contractual terms may include them The basis of liabihty is connected with some kind of 

grossness conduct.^^^ Historically, admiralty courts have been reluctant to impose punitive 

damages and this is reflected in the paucity of case law dealing with the subject. Recently, 

there has been an increased willingness by the courts to permit a plaintiff to seek punitive 

damages. The Amzai'Zf involved the tort of a marine trespass and is the case that 

marked the first time that a court recognised that punitive damages were available in tlie 

admiralty. The reluctance of Courts to ingiose punitive damages is shown in the following 

two cases: In WiZZiom an award of punitive damages was sought for damage 

to an ocean telegraph cable. The Court stated that no jurisprudence supported an award of 

punitive damages for rgm actions, thus denied punitive damages reasoning that a tort 

creates a maritime hen or privilege, Le. a jus in It also stated that punitive damages 

would be available had the suit been m and had tlie vessel owner ratified tlie 

malicious acts. In the the availability of punitive damages m rem 

' ^ 4 7 9 F e d . Supp 138 

Basically if he establishes Qiat the defendant was " guilty of gross negligence, or actual malice, or criminal indifference 
which is the equivalent of reckless and wanton imsccmdiict". The purpose of iirg)Osing puniliAie dainages is to deter and 
punish %Tongfu] misconduct 

In some stales, such as California, malice is required. I n others, such as N Y m o r e than gross negligence is required, 
even i f there is no malice. I n other Slates ( H o n d a and Texas) gross negligence w i l l sufSce. In Louisiana and 
Massachusetts, punitive damages are awarded only on the basis of conditions set i n state legislation. 

12; 16 U S (3 W h e a t ) 564 (1818) 

103 F 799 ( D Conn 1900 

This l ien is only as security for actual damages for the wrong done for which the ship herself is bound to compensate. 
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proceedings was recognised , but no such award was made as the in rem action was in 

effect against the owner of the vessel who was not proved to have had any share in or 

knowledge of the malicious acts. Had he ratified the malicious acts, then arguably he would 

liave been liable for punitive damages. However, representative examples of cases where 

the Court has held that the insurer is liable for punitive damages, in relation to issues such 

as bad faith, amidst other, are the following ones: In the case of Aafg fann Mwf. Awfo. Zn 

Co. V. the insureds brought an action against the automobile liabihty insurer to 

recover for bad faith failure to settle within the policy limits, 6-aud, and intentional 

infliction of emotional distress. Fo Do wing remand from the Court of Appeals of Utah, 

the Third District Court, Salt Lake County, William B. Bohling, J., entered a judgment, 

based on the jury verdict, in favor of insureds, but remitted punitive and con^ensatoi]' 

damages. Appeal and cross-appeal were taken. The Supreme Court of Utah,̂ "̂̂  Durham, J., 

reinstated jury's punitive damage award. In the case of f Zmj. Co. v. 

HasUp,̂ ^^ the insureds brought action against a life insurer and the agent for fraud, alleging 

that the agent continued to accept premium payments from the insureds even though the 

policy had been cancelled without notice to insureds. The Circuit Court, Jefferson County, 

No. CV-82-2453, Charles Crowder, J., entered judgment for the insureds, and insurer 

appealed. Tlie Alabama Supreme Court, ̂ ^^affirmed. In the Supreme Court, Justice 

Blackmun, held that: (1) imposing liabihty on the insurer under the respondeat superior 

doctrine was not fundamentally unfair; (2) common-law method for assessing punitive 

damages is not per se unconstitutional; and (3) punitive damages assessed against insurer, 

although large in proportion to insured's compensatory damages and out-of-pocket 

expenses, did not violate due process. In the case of Agma j'. Co. v. am 

action was brought charging a health insurer with a bad faith refusal to pay claim After two 

remands, the Circuit Court, Mobile County, Michael E. Zoghby, J., rendered a judgment. 

MasiankaM.P . : fMnz'A've D a m a g M m A(Wra/r ) ' . The M a n d m e L a w y e r , 1980 , V o l . V . 21. 

123 S.CL 1513 U.S. ,2003. 

" ^ 8 4 0 P . 2 d l 3 0 . 

65 P . 3 d l l 3 4 

S.CL 1032 .U .S .Ala . . l991 . 

553 So.2d 537 

106 S.Cl. 1580 . U . S A la . . l 986 . 

374 So.2d 310. 405 So.2d H 
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based on the jury verdict, for the insured for con^ensatory and punitive damages and the 

insurer appealed. The Alabama Supreme C o u r t , a l s o affirmed. 

4.2.6. Losses and the Measure of Indemnity under Marine Insurance 
Contracts in Canada. 

Regarding the measure of indemnity, a marine insurance contract is one in which the degree 

of indemnity is agreed-upon between the parties or mandated by Statute. In an unvalued 

policy, it is the amount not exceeding the value of the subject-matter specified in the policy. 

4.3. Partial Losses and the Measure of Indemnity. 
4.3.1. Partial Losses and the Measure of Indemnity under the English 
Law Regime. 

In the event of a partial loss, the insured recovers tlie proportion of the agreed value 

representing the degree of loss. 140 

4.3.1.1. Partial Loss of a Ship and the Measure of Indemnity. 

Where a vessel is damaged but not totally lost, section 69 of the Marine Insurance Act 1906 

envisages three eventualities: Firstly, where the vessel is repaired, section 69(1) provides 

that the measure of indemnity is 'f/zg /-gafOMotZg fAe cwffOTMao' 

mgwrgcf in of any one , thus the 

assured obtains the reasonable cost or repairs '̂'̂  subject to customary deductions. 

Secondly, if the vessel is only partially repaired, by virtue of section 69(2) the measure of 

indemnity is the reasonable cost of such repairs, calculated as in section 69(1) and also 

indemnification ybr fAe anfmg/rom fAe 

cfamagg', where the assured obtains the reasonable cost of repairs plus depreciation flowing 

from the unrepaired value subject to a maximum recovery as calculated in the previous 

subsection. Tlius, the assured may not profit 6om effecting only partial repairs. It is unclear 

however, how, in the case of a valued policy, depreciation is to be calculated. In TAg 

it was held that depreciation is the reduced value of the damaged vessel as 

470 So.2d 1060. 

See annotated sections 27-30 M I A 1906, in, Merkin, R.: c^ .c i l 

Including docking and surveyor costs. 

See Cases: Azmton 5'.̂  Co v. Aondbn Affwroncf [1900] A C 6 / TTze Med ina f r z n c e M [1965]1 Lloyd s Rep. 361 

" ' ^ [ ] 9 9 7 ] 2 U o y d sRep. 749. 
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against the insured value. In Pifmayi v. C/nivgrmf Marine Zngwrancg Co it was held that 

the assured was entitled to depreciation, in the value of the vessel occasioned by the 

damage, not to the estimated cost of the repairs had they been carried out. The insurer's 

hability, in respect of depreciation, was to be calculated by determining the proportion of 

the sound value of the vessel prior to the casualty lost by reason thereof, and applying that 

proportion to the agreed value ('AV') or to the insurable value However, under 

Clause 20 (titled Unrepared Damages) of the International HuU Clauses 01/11/03 the 

measure of indemnity shall be the reasonable depreciation in the market value of the vessel 

at tlie time of termination of the insurance, arising from such unrepaired value but not 

exceeding the reasonable cost of repairs (cl. 20.1.). The underwriter is by no means liable 

for unrepaired damage in the event of a subsequent total loss of the vessel (cl 20.2.). 

Finally, the underwriter is not liable inrespect of unrepaired damages lor more than the 

insured value of the vessel at the time of termination of the insurance (cl. 20.3.). 

Thirdly, where the assured elects not to repair and the vessel is not sold unrepaired during 

the risk, section 69(3) entitles the assured to indemnification as in section 69(2). The 

measure of indemnity recoverable under subsections (2) and (3) cannot exceed the measure 

recoverable under subsection (1), had the assured elected for full repairs. Should the 

assured sell the ship unrepaired during tlie risk, section 69 is silent with respect to the 

measure of indemnify 

4.3.1.2. Partial Loss of Goods and the Measure of Indemnity. 

Where a partial loss of goods occurs, if the pohcy is unvalued, the measure of indemnity is 

the insurable value of the part lost (section 71(2) MIA 1906). Where the pohcy is valued, 

section 71(1) of the Marine Insurance Act 1906 provides for the assured to receive an 

appropriate proportion of the agreed value. 

" ^ ( ] 8 8 2 ) 9 Q B D 1 9 2 . 

Accordingly, the actua] total loss should Srst be determiaed by subtracting the actual damaged value ( ' D V ' ) f rom the 
sound value of the vessel ( ' S V ' ) . and then be expressed as a proportion of the sound value. The resulting measure of 
indemnity ( T ) maybe represented, in the form of an equation, as follows: 
I = A V o r I V x ( S V - D V ) 

S V 
Namely the proporUai the i n s u r ^ l e value of the part ( ' I V P ' ) Icat bears to the insurable value of the \ * o l e 

This may be shown, i n the form of an equation, as follows: 1= A V x I V P 

[ V W 
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According to section 56(5) of the Marine Insurance Act 1906 : 

" . . . W T i g r e r g o c A f A e i r i n j p g c i g , 

rgcwoM c / o A f i f g r a f i o n o r ofAgrwi^e 

fAgr); a r g f » c a p a 6 Z g q/" ( d g M O / z m r f o M , f A e 

OM)' a / i ( f n o / r o f a Z . " 

This provision codiAes the decision in 5]pgMcg v. C/nioM Marine ZngMrancg Co 

whereby it was held that while the loss and sale of bales constituted a total loss, the various 

owners should be treated as tenants in common of the unidentifiable delivered cotton which 

could be regarded as subject only to a partial loss. Where goods are delivered in a 

damaged condition as opposed to a part of the goods beuig totally lost, depending on 

whether the policy issued is a valued or an unvalued one, accordingly the measure of 

indemnity is the proportion of either the sum fixed or of the insurable value, which 

corresponds to the sum representing the difference which is bom, of tlie gross sound and 

damaged values at the place of arrival to the gross sound value. 

Where there is partial loss of goods and part of it is necessarily sold at an intermediate port, 

because of unfitness to continue to the destination by virtue of a casualty caused by a 

covered peril, the 1906 Act remains silent. It could be estirnated that, the insurer should pay 

as for a total loss of a part less the proceeds of sale and expenses occurred in the sale should 

be again recoverable as & Za6ownng' charges. 

(1868 ) L R 3 C P 427. / i n which, as already staled hereinabove, a cargo of cot ton was shipped inhales speciBcaDy 
marked to indicate the ownership of each bale. In the course of the voyage , as a r e su l t of the wreck of the sh ip , some 

bales were lost or so d a m a g e d as to require sale and the r ema inde r - all d a m a g e d - conveyed to the des t inat ion in another 

vessel The marks on many of t h e m was obliterated b y sea water, and thus ownersh ip was not identiGable 

Each owner was he ld ent i t led to a proport ion of the value of the cot ton lost a n d of the damage to the un iden t i f i ab le 

cotton. T h e share of each o w n e r to tins compensat ion was de te rmined b y the p r o p o r t i o n of the undelivered quant i ty 

shipped b y h i m to the whole quantity shipped but no' delivered. 

B y vir tue of section 7 1 ( 3 ) of the Mar ine Insurance Act 1906 : " WTzere r/ze wAoZe or on}' q/'f/zg g o o * o r 
mercAamii i f I'nfwrecf 6een lieh'vereff fhe meaiurc q/' :n i f .fwcf? /)rqpor(7on /bceif t y f/ie 
po/:c}i m r/zc cojp q/ 'o va/Me(fpoZzc}', or q/̂  (/le :VwMro6/e fo/zie :n f/ze care q/"an wnroZztetffioZz'cy, of f/zg (izjyerezzce te fween 
f/ze gro.5f foz<mf oMcf ija77zage(f W z t e j or f/ze /p/ace o/"orrrvo/ 6 e a r j /o f/ze gro^f gozmt/ va/:<c. " This m a y be expressed, in the 
fcrnn of an equation, as follows- I = A V o r T V x ( G S V - G D V ) 

G S V 
The gross damaged vahie does not include the cost of any necessary condi t ioning o f the goods pr ior to sale i n their 
damaged state, for, such expenses are recoverable separately as & Zoboitrirzg' charges. 

™ See pp 378 -379 Bennett .H. op cit 
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4.3.1.3. Partial Loss of Freight and the Measure of Indemnity. 

In the case of a partial loss of freight, the measure of indemnity ( T ) is such proportion of 

the agreed or insurable value, as the proportion of &eight lost by the assured ('FL') bears 

to the total freight at the risk of the assured under the policy ('TP'). 

The case of TAe Maw concerned a policy on returned freight with an agreed value of 

E5,500. A casualty on the outward voyage delayed the return voyage, the freight rates fell 

and the vessel ultimately sailed with a total freight of f3,250 of which E925 was paid in 

advance and was earned on shipment. The vessel subsequently being a total loss , the 

measure of indemnity reflected a reduction in the agreed valuation to take account of the 

advance 6eight not at risk.̂ ^"' 

4.3.1.4. General Average Losses and the Measure of Indemnity. 

The essential concept of general average is that losses sustained or expenditure occurred in 

time of peril and for the common good should be shared between those interested in the 

adventure in proportion, according to their shares in the adventure.Fromtiie perspective 

of the parties to a contract of marine insurance, general average may be divided into two 

classes. First the assured himself may have directly borne the sacrifice or expenditure, in 

which case he is not only entitled to general average contributions &om the other interests 

in the adventure but can claim in respect of the loss &om his insurer ; the insurer can 

then, if necessary, exercise his rights of subrogation in respect of any outstanding 

contributions due. Second, if tlie assured is the beneficiary of another person's sacrifice or 

expenditure, so as to have become liable to pay a general average contribution, he may 

recover the amount due from his insurer. 

Tt is may be shown, i n Ihe f o r m of an eqnadcm, as foDows: I = A V or I V x F L 

(1894) P 320 

See p. 3 8 0 , B e m i e t m op cit 

See O i l S . B e n i i e t t H op cil 

'^^See 5.66(4) M I A 1906 

T P 

^Sees.66(5) M I A 1906 ,Seepp 216-217 Thomas R. opci t 
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4.3.2. General Average Losses and the Measure of Indemnity Under the 
Norwegian Law Regime. 

In cases of general average/^^ the insurer will often be liable for losses incurred by 

measures to avert or minimise loss, ia the sense that he covers the general average 

contribution imposed on the assured. The insurer^^^ is liable for the contributions which 

according to the rules of general average fall on the interest insured, even if the assured is 

precluded from claiming contributions from the other participants in the general average 

adjustment/^^ In ND 1993.163 NSC "Paste Jarl" , the vessel 'Taste Jarl" went aground 

because the chief mate was drunk and feU asleep while on duty. The expenses incurred 

were distributed between ship and cargo under a general average ai^ustment. Some of the 

cargo owners refused to pay their share of the contribution allocated to the cargo, 

maintaining that they had an indemnity claim against the shipowner under the rules of the 

Maritime Code. Tlie Supreme Court agreed that in accordance to the Maritime Code rules 

on transport habihty, the ship was unseaworthy due to the chief mate's drunkenness and the 

cargo owners had a claim fbr an indemnity against the shipowner for their contribution 

under the general average adjustment. Using the facts of this case as an example, it follows 

that the cargo owners, and subsequently cargo insurers, would not have to cover the general 

average contributions, as these would be set off" against the cargo owners' claim for 

damages. The ship's general average contribution would still be compensated by the hull 

insurer, unless (he assured was guilty of such a blameworthy behaviour that breach of duty 

of disclosure and care might apply. The loss suffered by the shipowner because he could 

not recover a general average contribution from the cargo owner, was not recoverable by 

the huH insurer, but only from tlie ship's P&I insurer. 

Paragraph 4-8 covers general average . It correspcmds to paragraph 70 of Ihe 1964 Plan. 

Subparagraph 2. 

The rule is concordant with the solution in the 1964 Plan. The insurance contract has often been taken one step further 
and what is known as a "GA-absorption clause " has been included in the contract. This entails that the hull insurer is 
liable for losses wliich would have been recoverable in general average up to an agreed maximum amount in all cases 
where the assured chooses not to claim contributions from the other interested parties. This is a clear simplification seen 
from the assured's point of view, and an explicit clause to that effect has now been included i n i W y a r a g m p A 5. see letter 
a). This means that the principle will apply regardless of whether an individual agreement has been entered into 
concerning this question. The application of the rule is, however, subject to the condition that the policy contains a 
maximum amount for such settlement. As an alternative to cover under the " clause i n letter (a), letter (b) 

instead entitles the assured to claim compensation for the ship's general average contribution, as tliis appears in a 
simplified general average adjustment. In that event, the assured will recover the general average contribution that would 
have been apportioned on the ship, but without any contribution being claimed f rom the cargo-owner side. However, the 
assured must choose between a settlement based on the rules in letter a) or in letter b). He cannot combine the solutions, 
e.g., by first claiming compensation within the agreed sum under item a) for losses incurred, and subsequently the ship's 
general average contribution under item b). When deciding whether and to what extent loss, expenses etc. are recoverable 
under subparagraph 3. it follows from subparagraph 3, fecoMt/fenfence, that the provisions in the York-Antwerp Rules 
1994 shall be used as a basis, regardless of what rules the contract of affreightment imghl contain relating to general 
average. 
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The main rule should be that once there is a general average situation, the entire settlement 

shall be effected according to the general average rules. Exceptions should only be made 

where there is either an explicit different regulation in the separate insurance conditions or 

where the other interests insured have the predominant interest in the relevant measure 

taken to avert or minimise loss.̂ ^° 

4.3.3. Successive Losses and the Measure of Indemnity under the English 
Law Regime. 

Where the assured suffers a sequence of partial losses within a pohcy period, the assured is 

permitted to recover fbr each of those losses even if their total exceeds the sum insured 

under the pohcy. This principle, of successive losses, is of general apphcation and is 

codiRed in section 77(1) of the Marine Insurance Act 1906. It is subject, though, to any 

pohcy ceiling on aggregate habihty in the period or on the number of admissible claims 

within the period. However, the ambit of section 77(1) has apparently been restricted in the 

context of damage to a vessel, by Colman J. in v. j', . In this 

case, Colman J., finding for the insurers, stated that their liability was capped at the insured 

value of the vessel. It was held, primarily, regarding measure under section 69(3) of the Act 

that in the case of a valued policy the term refers to the actual reduced 

value of the vessel from the agreed value, at the date of termination of the cover and not at 

the date of the casualty; thus, the assured was restricted to recover either the reasonable cost 

of repairs or the amount by which the insured value exceeded the actual value of the vessel 

when the cover terminated, whichever was less. Secondly, regarding the relationship 

between sections 69(3) and 77(1) of the Act, that s.77(l) had an impact only where 

successive losses were repaired. Thus, if tlie assured had suffered a loss and had effected 

repairs and had then suffered another loss, under s.77(l) he would be allowed to recover for 

both, even if their aggregate exceeded pohcy limits. By contrast, as here, where the first 

loss was not repaired section 77(1) had no apphcation and the assured was restricted to the 

measure of indemnity under s.69(3) of the Act. In Foreign ZMJwrancg v. WiZwM 

See Cli. 4§12 NMD^ (1996) Commentary Fhttp:/ /exchange.dnv.com/Dinip/ipdex.html. 

161 [1997] 2 Lloyd's Rep. 749. Tlie insured vessel ran aground in August 1995 and remained beached awaiting repair 
when in September 1995 she was further damaged by a hurricane. The cumulative cost of repairs from the two separate 
losses sustained by the assured's vessel, exceeded the insurance value although the separate costs of repairing each loss 
did not. Although the assured wrote to the insurers asking them to treat the loss as a constructive one rather than two 
partial losses (due to the fact that the letter was not unequivocal) regardless of the insurers' response die measure of 
indemnity had to be determined on the basis of two successive losses. The assured based his claim on Ihe principle 
expressed in section 77(1) of the Act and demanded to recover for the aggregate of those losses, which if taken separately 
were for a sum less than the policy limits Hie underwriters relied upon section 69(3) and argued that the depreciation had 
to be determined in relation to the insured value of the vessel and that this prov ided a ceiling on recovery irrespective of 
section 77(1) of the Act. 
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a vessel was msured against marine perils with one underwriter and against 

war-risk under a Special Admiralty Form. It suffered damage that was not repaired and was 

then torpedoed and finally lost. It was held that the assured could not recover under the 

marine pohcy. However, where the partial unrepaired loss is followed by a total loss wMch 

occurs after the termination of a risk set in the pohcy, the assured may recover in respect of 

the partial unrepaired loss.̂ ^^ 

4.3.4 and the Measure of Indemnity under the English 
Law Regime. 

Section 78(4) states that the measures taken by the assured fbr the purpose of 'ming & 

must be Thus, the assured would have to take into account all the 

circumstances of the case, when assessing not only whether he ought to take any action but 

also tlie course of action (if any is to be taken) for the purpose of averting or minimising a 

loss. For a claim for 'ming & ZaAowring' expenses to qualify as such, it need not be 

quantified on a merwif b a s i s . I t has &equently been argued that where a pohcy 

of marine insurance does not contain a ' clause, the assured should 

stni be able to recover for particular charges. In the case of the MammofA the 

Privy Council did not go so far as to accept as a general proposition that the mere fact that 

an obligation is imposed on one party to a contract for the benefit of others carries with it 

an implied term that the latter shall reimburse the former for his costs incurred in 

performance of the obhgation. 

' ^ [ 1 9 2 1 ] A C 1 8 8 . 

See also r. j'ecrerw: (1871)LR 6 CP 616. / See s.69(3) M I A 1906. 

See Case-. Meyer v. W Z z (1876) C P D 358. 

As per Lord Justice Stuart-Sirdth ia the case of Am'o/ [1997]2 A l l E . R . 929. 

See Emperor Go/(Wrung Co. v. ^wzrzerZarK/ Ge/iero/ /n^wonce Co (NSW) [1964 ]1 Lloyd's Rep. 348. 

[1986]3 Al lE.R. 767 (Privy Council). 

In the context of marine insurance there is a strong argument that without a su ing and labouring clause there should be 
no recovery for minimisation expenses carried out by the insured even thougli these are considered to be obUgatory. The 
main reason for coming to this view is (he di^erence i n wording between section 78(1) and section 78(4). Whereas section 
78(1) is conditional in relation to its applicability on there being a suing and labour ing clause, section 78(4) imposes the 
duty to sue and labour "in all cases", i.e. whether there is a suing and labouring c lause or not. However, there may still be 
room for the inq)]icatiQn of a term allowing recovery within the limited ambit o f Mammof / i f i n e or i f there is a trade 
usage or custom to that effect. This view was also reiterated by Millett L.J. in t he case of Baker v. Black Sea and Baltic 
Genera/ [1996JLR.L.R. 353 . and in the case of For/aAire Wafer v. lyz^nyUZzance & ZLon&iT? /nfwrwice 

LW [1997]1 Lloyd's Rep. l . ; The issue of abandonment and its eSects in the l a w of marine insrirance mayraise the issue 
whether the obligation to "sue and labour" survives the abandoning of the sutgect-matter insured. I t is clear f rom s.63(l) 
of the M I A 1906 that the insurer has no obligation to take over the interests of the assured Tq)on the giving of the notice of 
abandonment. There is a strong argument that the sul^ect-matter of the insurance does not become rgj nwZ/iMf when the 
underwriter declines to take over the interests of the insured. { See Article: Qanci G.: T/ze ro 6 Lotowr in 
f/if Z/TW' Monne /;KM;qncc- r ime fov4men(/ fAc Aofu/or}' ProvWon^ [2000] D O S L 2 . ) 
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Finally, even thougli there has been no relevant case law or any such discussion, it is worth 

commenting in relation to the case where the assured with bis actions in the case of general 

average, instead of preserving or not deteriorating the loss of the subject-matter insured, 

actually worsens its condition and in that sense also worsens his position; whereas in the 

case of 'j'Wf the extraordinary expenditure instead of resulting into averting or 

minimising any loss or damage to the subject-matter insured, actually has the opposite 

effect. It is the opinion of the author, that in these cases, the assured should not be able to 

claim and recover the amount corresponding to the general average expenditure or sacrifice 

or to the 'fwg expenditure, if he acted in bad faith when actually deteriorating 

the condition of the subject-matter insured. If, however, the assured acted in good faith and 

as a result of neghgence failed to preserve or not deteriorate the condition of the subject-

matter insured or not to avert or minimise the loss, he should be able to get indemnified if 

he can prove that his actions were based on good faith From the insurer's side, the latter 

should be able to be totally disentangled from indemnifying the assured for the sums 

corresponding to the general average expenditure or sacrifice or 'me 

expenditure, in case the assured has acted in bad faith In case the assured has acted with 

negligence , the insurer's Habihty should be limited, according to the degree of negligence 

owed. The assured should beai- the burden of proof on that. 

4.3.5. and the Measure of Indemnity under the Norwegian 
Law Regime. 

Particular measures are taken to avert or minimise loss^^^ in case preventive measures are 

taken and the general average rules are inapplicable.The situation to justify such 

measures is a casualty, or a threatened casualty and the measures must be extraordinary^ 

coiresponding to the nature of the risk. Preventive measures to avoid the loss are also 

falling under this category and are covered by the insurance. There is no requirement that 

the person should understand that the measures taken wiU bring about expenses. 

In tiie case of ND 1947.122 D/S "Justis", the vessel D/S "Justis" , a fishing steamship, cut 

its fishing net during a storm, in order to avert or minimise a loss, so as to prevent the 

fishing boats from colliding with the ship and to prevent damage to the propeller, making 

I t corresponds to paragraphs 68,69 of the 1964 Plan 

Paragraph 4 - 1 2 
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the steamship immoveable. The owner claimed the damages suffered as costs in order to 

avert or minimise a loss. It was held that the danger existing was not imminent and even as 

a tlireatening one, it was nevertheless only to the boats and not actually to the fishing 

steamship itself, thus, the cutting of the net was not to be considered as a sacrifice and tliere 

was no obligation for the hull insurer to pay. 

The main rule should be that once there is a general average situation, the entire settlement 

shall be effected according to the general average rules. Exceptions should only be made 

where there is either an explicit different regulation in the separate insurance conditions or 

where the other interests insured have the predominant interest in the relevant measure 

taken to avert or minimise loss. Where a measure to avert or minimise loss is aimed at 

saving several interests, without the general average rules becoming applicable, there shall 

be a proportional apportionment of the loss among aU of those who have benefited from the 

measures in accordance with the principles on which the general average is based. 

4.3.6. and the Measure of Indemnity in Canada. 

In Canada, the clauses, recognise the principle that an insured must 

minimise the loss in order to receive an indemnity. While the statutoiy provision provides 

that the insured can recover expenses incurred to preserve the subject-matter insured, the 

case law indicates that the assured has a duty to minimise the loss. In Fudge v. Charter 

Marmg //%jwrancg Co, a fire started on a fishing vessel while at sea. The owner and his 

brother abandoned ship and the vessel was carried to shore where it broke up at the base of 

a cliff. The vessel was a total loss and the owner sued to recover the amount due under a 

marine hull insurance contract. The insurer denied liability on the basis of material non-

disclosure and the failure of tlie insured to take reasonable steps to avert or minimise the 

loss. 

4.4. Over-Insurance and the Re-Opening of the Valuation. 
4.4.1. Over-Insurance, Under-Insurance, and the Re-Opening of the 
Valuation in Marine Insurance Contracts under the English Law Regime. 

The valuation agreed between the underwriter and assured is primarily inviolate, conclusive 

and cannot be re-opened. It was in the case of v. 

See Ch. 4§12 N M I P (1996) Commentary rhltDy/exchan2e.(in\\ccm/miiii)/uidex.htial. 

' " ( 1 9 9 2 ) 8 C C U (2d) 252 (Nf ld) T D . 
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that it was clarified qualifications set by article 27(3) of the MIA 1906, 

under which valuation might be re-opened, i.e. fo f/ie pmvmoMf Acf and 'in 

Thus, it was suggested that the former qusiHfication referred to 

sections 29(4), 75(2) of the MIA 1906, whereas the latter fbmed a warning shot that in 

case of fraud, not only the valuation but the whole policy may be re-opened and be avoided. 

Section 29(4) of the Act deals with a floating policy where no declaration of value is made 

until notice of loss or arrival of the ship or ships. When this is the case, the policy must be 

treated as an unvalued one. However, in [/nwM /nmrwzcg q/'CaMfOM v. Georgg 

Mfk ancf the policy did "otherwise provide", with dire results for the assured. The 

Privy Council ruled that the failure to declare the interest as soon as possible after sail of 

vessel, was a breach of a promissory warranty, thus the insurers were not liable with respect 

to the loss.̂ ^^ The value agreed between the assured and the underwriters can only be 

attacked and re-opened in circumstances where the policy itself is under attack as being 

void or voidable because the subject-matter has been either fraudulently over-valued to 

cheat the underwriter; it amounts to a gambling policy; or the nature of the risk has become 

one of speculation, not an ordinary business risk, a fact which should have been, but was 

not, disclosed. 

Although the mere fact that the agreed value hi a valued policy exceeds the assured's true 

loss is no ground for re-opening the valuation, an over-valuation may be fraudulent. An 

over-valuation, however, is not necessarily fraudulent. In Bar&r v. it was stated 

that: 

" . . . o n o/" 

[1929]33 LL.Rep. 70. 

[1915]AC 281. 

Therespcmdemls. G. Wil ls & Co, were merchants with businesses in London and Australia. I n February 1911, the 
respondents effected a floating policy with the appellants, covering all shipment of merchandise up to February 1912. The 
policy contained a clause which stated that declarations of interest had to be made as soon as possible after the sailing of 
the vessel to which the interest attaches. As declai'ation of interest was forwarded by respondents to the insurers only on 
the day after the loss of the vessel and goods, the insurers reftised to indemnify the respondents on the basis that they had 
failed to comply wi th what amounted to a promissary warranty. 

See pp.203-204 Hodges, S.: Ctuef o W M a f e r i a / o n M a n n e / M w o y i c e Z z w , Cavendish Publications. 1999. 

See pp. 64-66. O ' M a y , D. , op.cit 

'^=( ]868)LR 3 C P 3 0 3 
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In V. f in an action on a policy of marine insurance it appeared that the 

plaintiffs had insured the goods at a value greatly over their real value without disclosing 

the over-valuation to the underwriter ; it was proved in evidence that underwriters do, in 

practice, act on the principle that it is material to take into consideration whether the over-

valuation is so great as to make the risk speculative. It was held that this practice was 

rational; and tliat it was proper to leave the issue of whether the valuation was so excessive 

and whether it was material to the underwriter to know of such over-valuation to the jury. 

The Appeal Court affirmed the decision of the trial judge and ruled that the plaintiffs could 

not recover under the policies, because they had failed to disclose the fact that there was an 

excessive over-valuation. 

Blackburn J, characteristically stated in this case : 

" . . . i v o w W f o o m w c A f o p w f o n / A g f A g 

(fwz); o / ' cK .ycZofmg w M c A f A g 

m W o / ' o n wndgnvr i [g r . . . . 6w; fAg rwfg d o w n i n 

o n / M f w r a n c g , V b / . p . ^ 9 ^ " , f A a r o f f 

6 g vi/AicA wowZc/ g;9^cf f A g y W g g m g n f q / ' o 

rational undei-writer... seems to us a sound one...and 
a p p l y i n g fo fAg prg.ygMf ca jg , fAgrg w o j ( f f f fzncr o W 

e r i d g n c g f A o r ( m ^ f g n w z f g r a ' ( f o . . . o c f o n 

the principle that it is material to 
m z o c o n ^ i d g m r i o M w A g f A g r rAg o v g r - v a Z w a n o n iy j 'o 

g r g o f CLy ( 0 (Ag j ^ p g c w f o r i v g . " 

In 77ig , the law as expressed in was conOrmed as not having been altered 

by the MIA 1906, so that section 27(3) of tlie 1906 Act should be read as subject to the duty 

of utmost good faith. However, it was held that where an assured insures a yacht for a sum 

equal to its purchase price, a discrepancy between the insured value and the market value is 

immaterial. 

4.4.2. Over-Insurance and the Re-opening of the Valuation in Marine 
Insurance Contracts under the Greek Law Regime. 

If the object has been overvalued, either of the parties can ask for a reduction of the insured 

amount to the market value. If the overvaluation was caused intentionally by the insured, 

( 1 8 7 4 ) L R 9 Q B 5 3 1 . 

Z n v g r f z o n M M a n n a j'.A. y, j ) ) / i e reDrate / rwMraMce Cbj) .Ac. (TTzgDora) [ 1 9 8 9 ] ! L loyd 's Rep . 69. 

I n contrast, i n f ( p e r v. Rcyo/ EtcAmige yUfwroMce - [1932]44 L L L . R e p . 1 0 3 - it was he ld (bat a n assured, who failed 
to disclose thai the insured yacht was worth at most ha l f of the value for w h i c h i t was insured, h a d broken tke duty of 
utmost cood faith. 
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the policy is null and void. The Courts have fbund that the agreed valuation cannot be 

substantiaDy higher than the market value of the insured object, otherwise the insurance 

contract would become a lottery. Article 201 of the Greek Commercial Code, lorbidding 

over-insurance is also applicable to marine insurance for maritime perils. 

4.4.3. Over-Insurance and the Re-opening of the Valuation in Marine 
Insurance Contracts under the Norwegian Law Regime. 

The insurer may challenge the valuation even if the person effecting the insurance has 

given his information in good faith. If misleading information has been given about the 

properties which are material to the valuation, the valuation will be This 

means that the agreed valuation ceases to be in effect in its entirety, so that the value of the 

object insured must be determined according to the fnU value of the interest at the inception 

of the contract. Examples of an insurance con^any attacking the valuation in the pohcy 

are to be found in ND 1925.113 and in ND 1960.68. In ND 1925.113 "Activ", the ship 

Activ was insured for NOK 60.000. It was damaged by fire and its damage was estimated 

as NOK 2.500 and the undamaged value at NOK 20.000. The Court, having based its 

decision on the difference between the real value and the value in the policy, held that this 

was such a great difference that the insurer could reject the policy value. In ND 1960.68 

"Dyrstad", the policy value was NOK 75.000. The ship was damaged by fire alleged by the 

company to Mve been caused by unseaworthiness. The Court held that the coir^any had 

failed to prove unseaworthiness. On the second argument that the true \̂ alue of the slnp was 

only NOK 25.000, the Court held that it was NOK 48.000 making it such a large difference 

from the pohcy value to entitle the company to reject it and pay the lesser sum One cannot 

help noticing the similarity here with that in the UK law regime, where the initial valuation 

is re-opened or else said set aside, in cases of extreme over-valuation of the subject-matter 

insured or fraud 6om the part of the assured, when disclosing information regarding the 

determination of the valuation and the assessment of the risk to be undertaken by the 

insurer. The provision regarding cases when the assessed value can be reduced, applies to 

aU types of insurance. The term 'VAg must therefore be interpreted, 

in this context, to be synonymous with "fAg mfgrgj'/' Under this provision, the 

insurer may challenge the valuation even if the person effecting the insurance has given his 

See Spaidiotis K.: Man'ne wronce m Greece, Mari t ime Advocate. Issue 1999 

See Case: ^Supreme Cowrr.- A / 7 (OAj 7PP0.7J27 & also See V d e n t z a s I.: TVzeTVew Zviw fn 'vafe 
/nf/trance. Ills ^^blicalions, Athens 1998. 

" ^ S e e § 2 . 2 i i i t l i e N M I P . 
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information in good faitli If misleading information has been given about the properties 

which are material to the valuation, the valuation will be "gef This means that the 

agreed valuation ceases to be in effect in its entirety, so that the value of the object Insured 

must be determined according to the rule relating to open insurance value in § 2-2, i.e. the 

fun value of the interest at the inception of the contracL 

In the case of under-insurance, para. § 2-2 maintains the principle of under-insurance if 

the sum insured is less than the insurable value, which means that the insurer shall merely 

compensate the part of the loss that corresponds to the proportion that the sum insured has 

to the insurable value. In case of over-insurance^^^, the insurer will only compensate the 

loss up to the insurable value if the sum insured exceeds the insurable value. 

4.5. Floating Policies and Open-Cover Insurance. 
4.5.1. Floating Polices, Open Cover Insurance and the Measure of 
Indemnity under the English Law Regime. 

WTiere a series of similar subjects are to be exposed to the same adventure, there is evident 

administrative advantage in being able to conclude one contract to cover the series. 

In consequence, tliere evolved the yZoafing poZ/c} ' defined by section 29(1) of tlie MIA 

1906 as : 

" . . . 0 p o Z f c y wAicA fAg f w w r o M c g m 

g g n e r a Z fg/vm', ( W f / i e f g r m f , o m f 

fAg M o m g q / ' f A g fAzp o r j^Azpj^ o f A g r p g r Z f c w f o r f 

Tlie policy tlierefore provides cover up to a specified limit which attaches to risks declared 

by the assured. A floating policy is a framework agreement under which the insurer agrees 

to insure subject-matter of a given description which is subsequently at the assured's risk. 

The cover under such a pohcy is exhausted when the financial limits are reached and it is 

common for the assured to arrange a further pohcy covering excess risks. The assured 

merely has to declare each risk and when it incepts, the insurer is liable for any loss 

following declaration. In the absence of any declaration, the insurer is not in risk in respect 

of that particular subject-matter.The assured has the obhgation to declare all eligible 

cargoes and the insurer has no option to decline a declaration. It follows from this 

See Ch.2 § 4 N M I P (1996) Commeiitary fhitpV/exchanee.dnv.com/nmiD/index.]!!!]!!. 

'^^aragraph 2-5 

See Case f/nzo/z / /uwronre j 'ocpf)' Cofzfon Afof r & Co A C 2 8 1 . / See amiota(ed sections 27-30 M I A 
1906. in M e i k i n R op cii 
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obligatory character of a floating policy, that it constitutes an immediate contract of 

insurance. The individual declarations do not give rise to separate contracts but merely 

apply the contracts to particular risks. A floating policy normally insures cargoes up to a 

specified maximum aggregate value and its capacity is finalised once the aggregate has 

been attained. The existence of an obligation on the assured to declare all cargoes, within 

the terms of the cover, prevents the selective declaration of only those cargoes in peril or 

already the subject of a casualty. 

Where, under the terms of the cover, the insurer has the right to decline a declaration, the 

agreement may be termed In such a case, each declaration that the insurer 

accepts constitutes a separate contract of insurance which is concluded at the time of the 

insurer's acceptance. Declarations under floating policies on cargo after notice of loss or 

arrival at destination must be regarded as having been made under an unvalued policy and 

the insurance value calculated accordingly as provided by section 29(4) of the MIA 1906. 

In practice, in open covers and floating policies it is usual to have a clause stipulating tlie 

basis on which the value of declarations shall be arrived at.̂ ^^ 

In r/zg the underwriters, appealed against a decision on a preliminary issue 

that was hable under a pohcy providing the party G with open insurance cover against 

charters' liability. The open coverage was operated by the making of monthly declarations 

some six weeks after the month to which the declaration referred. A claim had arisen 

against G in relation to a charterparty which liad not been included in any declarations. G 

had settled the claim and sought &om tl:e underwriters the sum paid as weU as certain 

related costs. The trial judge concluded that the underwriter was automatically on risk upon 

party G chartering a vessel and that the underwriter was not only bound when a declaration 

had been made by G of the risk to the cover.̂ ^^ It was held .dismissing the appeal, that (1) 

having regard to the contract terms, there was nothing in the wordine either expressly or 

impliedly binding R only in circumstances in which they had received a declaration. The 

policy was con^arable to a floating policy. While the making of declarations was an 

See Case: Rzva; r. & Co (1880)6 Q B D 222. 

See pp. 64-66 O ' M a y . D . op.ciL 

G W c o r p fnfe/TiafzonaZAG V. Ryan f 77:e [2002 ] l i i o y d ' s Rep. 2 7 4 . 

The underwaters argued that (1) the makmg of a declaratioii was a ccnditicm precedent to liability, and (2) i n the 
alternative. G's failure to make a t imely declaration amounted to a breach of warranty or innormnate term such as to entitle 
them to avoid Jiabilitv 
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essential element of the contractual machinery, it was apparent that the purpose of the 

declarations was for premium calculation, and (2) that there was an implied obligation to 

make declarations within a reasonable time - but that obhgation was not a warranty or 

condition, rather it amounted to an innominate term which G had breached/^^ 

Similarly, in the recent case of Bf v. the claimant 

(BP) claimed on its own behalf and on behalf of 37 co-insureds/^'* The nine defendants 

were eitlier insurance companies^^^ or Lloyd's syndicates,^^^ each of whom subscribed a 

slip later superseded by a binder Global Construction Policy^®' led by AIG and SR 

International Business Insurance Co. Ltd (Swiss Re).̂ ^^ 

The open cover was a facultative contract in the form of a standing offer whereby the 

defendants agreed to accept liability in respect of any declarations made within the terms of 

tlie cover. BP was free to choose in its own interest which projects to insure under other 

arrangements (or not at aD) and which projects to declare to the open cover. The defendants 

were bound to accept habihty in respect of all BP's declarations which fell within the terms 

of the cover. The binder/global construction pohcy was "scratched" by AIG and Swiss Re 

on May 18, 1999 and July 19, 1999 respectively. For offshore projects the period of the 

open cover (within which declarations could be made) was between Jan. 1, 1999 and June 

30, 2000. 

The claimants contend that 26 declarations were made during this period. BP sought a 

declaration that the contracts of insurance the subject of tlie 26 declarations, made under the 

open cover were valid and subsisting contracts of insurance. The defendants were tlierefore 

obliged to indemnify BP and its co-insureds in respect of claims thereunder. The defendants 

While the judge might have erred in his assessment of the seriousness of the b reach , it could not be said that the breach 
had been sufficient so as to entitle the underwriters to avoid liability. Hie failure to m a k e a declaration had been due to a 
good faith mistake. 

[2003] E W H C 344 (Comm). [2003] ! Lloyd's Rep. 537. 

The co-insureds were various oil and gas entities including some foreign government owned entities. 

First to third defendants. 

Fourth to ninth defendants. 

i.e. the open cover. 

The first to seventh defendants subscribed directly. The eight and ninth defendants were bound to it under a broker's 
cover issued by them to BP'S brokers /Vm Ltd. (Aon). The defendants represented 4 1 . 6 6 per cent, of the fol lowing market 
subscribing the open cover in respect of offshore project risk& 
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coiinterclaimed a number of declarations/^^ On Mar. 15, 2002 Mr. Justice Colmaa ordered 

a trial of preliminary issues relating to the meaning of the open cover and the effect of 

declarations made under it. It was held that: (1) with regards to identifying at what stage 

of a project could declarations be made to the open cover, it was held that it depended on 

the express terms of the policy and on the basic principles of insurance law; a declaration 

had to be made during the period of the open cover i.e. in the case of offshore risks between 

Jan. 1, 1999 and June 30, 2000.̂ °^ (2) At the time of the declaration, the insureds must have 

had an insurable interest at risk or must have bad a reasonable expectation of acquiring such 

an interest; and the declaration had to be made fbr an inception date selected at the option 

of the claimant within the period of the open cover. In addition, the insurance attached B-om 

inception (as declared) in respect of each part, item or portion of the subject matter of the 

insurance from the time of becoming at risk of the insured. (3) When a declaration was 

made by the claimant, under the open cover witlnn the terms of the cover to a particular 

defendant, a contractually binding obligation was created; there was no need fbr any 

specific acceptance by the underwriters, but no underwriter was bound until receipt of a 

declaration by June 30, 2000. A declaration under the open cover had to contain certain 

minimum information including the projects declared and the inception date. (4) If the risk 

declared was within the terms of the cover there was no need fbr any specific acceptance by 

the underwriter; the open cover was a standing offer whereby the defendants agreed to 

accept habihty in respect of any declarations made within the terms of the cover. Whenever 

an individual declaration was made thereunder, a contractually binding obligation was 

created between the principal insured and where apphcable other insured and the 

Including declai-ations (1) thai the defendants were entitled and had validly avoided the open cover and/or each of the 
decimations 8-26 and/or that upon its true construction declarations 1-26 did not fall within Lbe teiTns of the open cover 
and/or were non-contractual and ineffective; and/or the claimants were estopped by convention from contending that each 
or my of declarations 8 to 26 gave rise to a binding contract of insurance. 

™ The preliminary issues provided inter alia: A)On a true construction of the open cover in order for a project to be 
declared thereunder (i) whether it was necessary for the project to commence during the period of the open cover; (ii) 
alternatively whether the commencement of the project was iixelevant to the operation of the open cover and whether the 
declared date of inception of the project risk selected at the claimant's discretion determined the start of the period of 
insurance for each project; (iii) whetlier it was necessary for the declaration to be made (a) no later than 30 days after the 
project commencement date and/or (b) witliin the period of the open cover; (iv) whether it was necessary for the 
declaration to be presented toy the claimants or its agent Aon to each of the first to nintla defendants during the period of 
the open cover or presented to the leader alone during the period of the open cover or whether it was not necessary for it to 
be presented to any of the defendants during the period of the open cover. B)If the project commencement date was 
relevant in the context of answers to issues 2(i) to 2(iii) then on a true construction of the open cover when did a project 
commence for the purposes of insurance? In particular (i) whether a project could commence prior to physical 
construction of the project commencing and/or any parts or material coming at risk of an insured; (ii) if the answer to 3(i) 
was No did plans and/or documents and/or blueprints and or renderings and/or specifications and/or contract documents 
and/or models i n connection with a project constitute parts and/or materials for this pitrpose? 

Insurance was available under the standing offer contained i n the open cover i n respect of projects of whatsoever 
nature; there must therefore have been an identifiable project i n existence at the t ime of the declaration i.e. a project which 
had reached one or more of the stages/phases including engineenng design, manufacture procurement, storage 
prefabrication fabrication assembly and construction. 
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defendants to whom it was declared. (5) The leading underwriters clause was concerned 

with defining the leader's authority to bind the following market to the policy terms and 

settlements which the leaders agreed; the leading underwriter's clause was not concerned 

with declarations to the open cover. (6) There was no difficulty in practice for a broker to 

deliver declarations to the whole market; all it required was anticipation of the needs 

involved and ensuring that the declarations were made in a timely way. There was no need 

for any specific acceptance by the underwriter of a declaration, but he was not bound untn 

receipt of a declaration within the terms of the cover and declarations could not be made 

after June 30, 2000. (7) There was no market practice or market procedure as alleged by the 

claimants. (8) BP was not party to the contract between defendants eight and nine. 

Defendants eight and nine were in the same position as the other defendants and were not 

bound unless they received a declaration within the terms of the cover by June 30, 2000. 

Following agreement by defendants eight and nine to the declaration of the open cover to 

the London cover (which was a broker's open cover known as Aon Energy Risks cover) the 

eighth and ninth defendants were in the same position as the other defendants and were not 

bound by the open cover unless they received a declaration within the terms of the cover by 

June 30, 2000. (9) Aon was acting on belialf of BP in relation to declarations to the open 

cover. Aon knew, or should have known, that declarations by BP under the London cover 

had to be made to all the defendants. (10) The project commencement date was not relevant 

to tlie context of the answers to issues 2(i) to 2(iii) and (11) the King Field project 

(declaration 5) had reached the stage at which declarations could be made to the open 

cover. No valid declaration was received by any of the defendants by June 30, 2000 in the 

case of the other three projects. 

A recently adjudicated case wliich is worth mentioning, in relation to open cover or floating 

policies, is the Court of Appeal case of Gkncorg /Mfgmadonaf A.G. v. Afpina 

where the questions of avoidance of the open cover on the grounds of 

fraud, non-disclosure, and misrepresentation were raised . The dispute arose out of tlie 

collapse of Metro Trading International Inc. ("MTI") and Metro Oil Corporation ("MOC"), 

collectively known as tl:e Metro Group. For some years prior to their collapse, on the one 

hand MTI had operated a floating oil storage facility and bunker supply business using a 

number of vessels anchored in the waters off Fujairah. The centre of these operations was 

the a ULCC that had been specially modiRed for tlie purposes of fuel oil 

blending operations. On the other hand, MOC operated a refinery and oil storage facihties 

at Fi:yairah for the processing of crude oil and the handling of the resulting products. A 

' Q B , 2 0 N o v . 2003. 
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number of different oil conyanies entered into contracts with MTI for the storage of 

various grades of oil at Figairah and in some cases they also sold oil held in store to MTI 

for use in its bunker supply business. Of these by far tlie largest depositor in terms of the 

quantities of oil dehvered into storage was Glencore hitemational A.G. ("Glencore"). 

Glencore and other conqianies also entered into agreements with MOC for the processing 

of crude oil under which they were entitled to receive refined products in return for the 

feedstocks they suppHed. MTI supplied bunkers to ships calling at Fujairah and from time 

to time also sold cargoes of bunker fuel, mainly for export to the Far East. When the Metro 

Group coHapsed Glencore and the other depositors discovered that the quantity of oil held 

in the floating storage facility was far smaller than ought to have been the case. 

The litigation in this case was so complex that it was divided in five phases. Glencore made 

a claim against its insurers in respect of the loss of oil that had been delivered to MTI for 

storage but was no longer in its possession and could not be accounted for and a similar 

claim in respect of refined products that MOC had produced under the processing 

agreement between them but were likewise no longer in its possession and could not be 

accounted fbr. Phase 5 of the litigation, concerns Glencore's claim against its insurers, 

Alpina Insurance Co. Ltd ("Alpina") and certain other insurers in the Swiss market, in 

respect of oil misappropriated by MTI from the floating storage facility at Fujairah and 

refined products derived from feedstock delivered under its processing agreement with 

MOC which are said to have been misappropriated by MOC. The insurances were open 

cover insurances. For many years Glencore has made use of open covers in connection with 

its commodity trading activities, for the purposes of insuring goods in transit, because of 

the flexibility entailed in such an insurance as per which goods in transit falling within the 

terms of the cover are automatical!}' insured as soon as the policyholder acquires an interest 

in them^°^ From the early 1980's Glencore's open cover in respect of oil and oil products 

was placed in the London market through the brokers Lloyd Thompson. Over the years the 

policy wording developed in response to changes in the nature of Glencore's business but 

the underlying philosophy tliroughout was to procure a broad and flexible contract 

providing cover against aH risks of loss and damage to oil in wMch Glencore acquired an 

interest wherever it was situated. As the insurers were aware, Glencore's involvement in tlie 

purchase and sale of crude oil and products was solely as a trader; it did not participate 

either in tlie production of crude oil or in the final distribution of products. 

™ Open cover provides the Gexibilit}' and contimiit)' of cover which are essential to enable a large trading organisalion to 
carry cm business i n the modem world. Commerce could not function eKcient ly i f traders handUng any signiGcant 
volume of business had to negotiate separate terms for each individual shipment. O p e n covers a k o provide benefits for 
underwriters because they enable large numbers of similar risks to be underwritten without the need for individual 
presentations. 
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As might be expected in these circumstances, the contract was worded in very broad terms, 

i.e. in the form of a marine open cover in favour of Glencore and its associated and 

subsidiary corqDanies and other interested parties for whom they might receive orders to 

insure. It provided cover on four different bases at the insured's option, that which was most 

commonly used being based on the .American Institute Cargo Clauses. To these basic 

conditions was added a large number of general conditions dealing with various aspects of 

the business insured. Subject to the insured's right to choose the basis of cover, the contract 

was obligatory on both sides as regards transit risks. The policy ran for 12 months from 1^ 

April each year and two conditions which formed part of the 1993-1994 London market 

cover retained as part of the cover in subsequent years, thus having assumed particular 

importance in the present case.̂ °^ In December 1993 Glencore entered into arrangements 

with MTI for the purchase and storage at Fujairah of four or five parcels of Iranian fiiel oil. 

The vessel Mownf AfAoa" was chartered by MTI specifically for the purpose of holding these 

cargoes, but although the arrangements were made in December 1993, it was not undl 

March 1994 that Glencore approached Lloyd Thompson for confirmation that the oil held 

on board the Mowrif was insured under the open cover. Rate was to be agreed. One of 

the other leading underwriters agreed to hold Glencore covered subject to receiving 

information about the vessel's mooring arrangements. In the event MTI stopped using the 

Mownf AfAog to store oil before any rate had been agreed and the vessel left Fujairah on 16*̂  

May 1994. On 7^ June underwriters scratched another indorsement by which they noted 

that Glencore would be using the as floating storage for oil to the value of 

approximately US$80 milhon per annum and agreed to provide cover at a flat annual 

premium of US $20,000. The information provided to the underwriters at the time and 

noted on the indorsement indicated that Glencore expected a total volume of 1 milhon 

tonnes of oil to be put into storage at Fujairah with a throughput of approximately 85-

90,000 metric tons a month No further reference to floating storage at Fujairah appears to 

have been made until the end of February 1995 when there was an advising that the Mownf 

was again being used to store a quantity of fuel oil and asked that she be added as a 

named vessel to the addendum covering the Underwriters scratched an 

indorsement dated 1̂^ March giving effect to that request. Alpina's underwriter received an 

^ They are as fo l lows: "2.75 Cover fo o/focAyrom r/ze n'mf fAe Affwretf tecorngj af n'fX:or arf 
continues in transit and/or store (other than as below) or wherever located and imtil finally delivered to final destination 
a j regwz'reff.., 
A f f o r a g e w:;/ AZeTicfingpn'or fo j/upmenf or (̂ er/inaZ ji'fckarge in rcuztf, A^nerief, oncf 
jforagf m zrrgf̂ ecfzve wAef/zer frwiriV coverec/ Aerewntkr (o PoZi'cy rermi ontf comAnonf 

ZoM onij/br (fomoge 6)'/iWfy 6/eWmg on amownf of afparficWar focozion mvoZvetf of 
prfrnzMm cacA .FO jayf orpro-rofa in r̂j:f JO ^ fronjz'f covered/ AerewWer, orAerwife, 0.07 
eacA y J (/m'f or par; /Aereo/!" 
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approach from the broker responsible for Glencore's account, who enquired whether Alpina 

would be interested in writing the Glencore oil open cover. On 26̂ ^ January the general 

terms on which Alpina would be willing to consider writing the cover were indicated and 

attention was drawn to the fact that Alpina would wish to delete certain clauses 6omthe 

existing terms. The negotiations were ultimately successful and the Alpina open cover came 

into force with effect 6om T' April 1995. The policy was written on the same terms as the 

expiring Lloyd's and London market cover, including clauses 1.15 and 1.18 but it made no 

express provision, however, for oU held in the floating storage facility at Fujairah. On 3"̂"̂  

April there was notification that the Mefrofoo/: and the Mownf AfAoJ were again beuig used 

to store fuel oil. Glencore calculated that there would be a combined throughput of 

approximately 1.75 million metric tons a year with an insured value of US$125 per ton. 

They suggested flat annual premium say USD 50,000 and awaited confirmation to this 

effect. By an indorsement dated 7^ April 1995 °̂̂  Alpina agreed to extend cover to oil on 

board the and Mownf AfAoj' in accordance with condition 1.18 at an 'in full' 

premium of US$50,000 and the matter rested there until 14"̂  September 1995 when Alpina 

signed a further indorsement noting that Glencore occasionally made use of one or two 

storage tanks at Fujairah terminal when the storage vessels were nearuig capacity or for 

other operational reasons. Two fiirther endorsements, dealing with floating storage at 

Fujairah, followed in January 1996. In the first, Alpina noted that, where it was not possible 

for logistical reasons for Glencore to use land tanks for additional storage, cargoes might 

remain on board the carrying vessel pending delivery into dedicated floating storage and 

agreed that cover for that period would be deemed included in the marine rate in 

accordance with clause 1.18. When the policy was renewed for the year beginning 1̂ ' April 

1996 the endorsements relating to oil in store at Fujairali were replaced by a new clause, 

condition 1.29, which was in fact a new provision which, although it was following quite 

closely the language of the endorsements, in some respects differed from them and 

extended the scope of the cover. When it came to renewing the cover for the year beginning 

1 April 1996 Glencore failed to provide any estimate of throughput for the coming year 

and did not provide any information about the quantity of oil that had passed through the 

facihty during the expiring year or the year before that. The pohcy for the 1996-97 year was 

extended by agreement to 30"̂  June 1997. Negotiations for the next renewal tlierefore took 

place rather later than in previous years, during which no information was given about tlie 

actual tliroughput in 1996-97 or any previous year. The open cover was renewed on 

Subsequently reissued in identical terms on 1 October 1995 



substantially the same terms, inclnding condition 1.29. 

Although there remains a dispute as to the precise extent of Glencore's losses, it is clear that 

during 1997 and the early weeks of ] 998 MTI misappropriated large quantities of oU that it 

was holding in store for Glencore. It is also clear that during the same period some cargoes 

carried under bills of lading made out to the order of Glencore were diverted by MTI to 

otlier destinations after the carrying vessel had reached Fujairah, sometimes without any 

part of the cargo being discharged. Glencore contended tliat MTI and MOC together have 

misappropriated various quantities and grades of oil with a total value in excess of US$250 

million and sought to recover that loss from Alpina under the open cover. Alpina declined 

liability for the losses claimed by Glencore on a number of different grounds, such as' 

fraud', 'misrepresentation and non-disclosure'. 

The Court, in reaching it decision felt the need to address those issues. In relation to fraud. 

the Court noted the following: Glencore Arst notified Alpiaa of a claim under the open 

cover on 9"̂  February 1998, and a little over two months later, Glencore submitted its 

formal claim under the open cover. The claim proceeded on the footing that the quantities 

and grades of oil that had been lost were represented by the difference between the 

quantities that Glencore had discharged into storage and the quantities that it had sold to 

MTI or withdrawn for its own purposes. From an early stage in their relationship Glencore 

sold parcels of oil held in storage at Fiyairah to MTI by what became known as 'ITT 

contracts'. Such contracts provided for payment by letter of credit against the issue of a 

stock transfer certificate evidencing the passing of title to the oil in question. However, the 

course of dealing between Glencore and MTI was such that oil sold to MTI under an ITT 

contract was released to MTI on the 'ITT date', tliat is, the deemed stock transfer date for 

paxmient purposes, which was some time aliead of the date on which Glencore actually 

received security for the payment of the price in the form of a letter of credit. Furthermore, 

in the course of the litigation, it became apparent that a few parcels of bunkers and one 

parcel of naphtha bad left Fujairah after the collapse of the Metro Group during a period in 

which Glencore was controlling MTI's operations at Fiyairali They included a parcel of 

fuel oU shipped on the fTonzo/i Z/Z which is the subject of a dispute between Glencore and 

Alpina Alpina took the view that those at Glencore who had been responsible for 

formulating the claim must have been aware of the way in vyhich Glencore had done 

business with MTI and could not honestly have beheved that oil released to it pursuant to 

ITT contracts bad been wrongfuUy taken. It also took the view that they must have known 
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that the parcels of fuel oil and naphtha that were shipped out during the period in which 

Glencore was controlling the Metro Group's activities in February 1998 had been disposed 

of with its authority and had not been wrongfully taken. Accordingly, in July 2002 Alpina 

amended its particulars of defence to allege that Glencore had dishonestly exaggerated its 

losses or had dishonestly sought to enliance the prospects of obtaining a recovery under the 

policy. However, at the close of Glencore's case, during which aD those who were directly 

concerned in the formulation of the claim under the open cover had given evidence, Alpina 

informed the Court that they did not wish to pursue tlie allegations of &aud made against 

Glencore and abandoned that part of its defence. 

In relation to the issues of misrepresentation and non-disclosure, Alpina has purported to 

avoid the pohcies for both the 1996-97 and 1997- 98 pohcy years on the grounds that 

Glencore failed to disclose, or misrepresented, the throughput at Fujairah, failed to disclose 

various aspects of its relationship with MTI, failed to disclose that MTI was conducting 

blending operations at Fujairah and indeed made a positive misrepresentation that no 

blending of its oil was taking place there. More particularly, in relation to the duty of 

disclosure, the Court noted that the insured is bound to disclose all matters known to him 

that are material to the risk the insurer is being asked to accept and it foDows, therefore, that 

the scope of his duty of disclosure is to be determined by reference to the subject matter of 

the proposed insurance. The primary risk that Alpina was being asked to assume was that of 

loss of or damage to goods in transit, but, as is common in insurances of this kind, the 

policy also extended to goods in store, both prior to shipment and after discharge at their 

final destination. Moreover, since in the present case the poHcy also extended to goods in 

store which had not been, and were not intended to be, the subject of an insured transit, the 

range of risks that the insurers were being asked to assume included the risk of loss of and 

damage to goods in store generally. Two aspects of tlie risk that was presented to Alpina 

were particularly significant, i.e. tlie extremely broad scope of the proposed cover which 

extends to transit by land, water, air and pipeline from any place in the world to any place 

in the world and tlie nature of the insured's business. Glencore is, and was known by Alpina 

to be, one of the largest independent traders in crude oil and products with interests all over 

tlie world. A successful commodity trader must take advantage of market opportunities as 

and when they arise; he must also be prepared to be innovative in the ways he does 

business. An insurer who is asked by a commodity trader to provide an open cover on 

goods must be taken to know that. Alpina submitted that even though the insurer may have 

agreed to accept a very wide range of risks which on tlie face of it would allow the insured 
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to conduct his business in a variety of ways, some less hazardous, some more so, the 

insured was under a duty to disclose an) specific plans he might have to conduct his 

business in one of tlie more hazardous ways. Glencore submitted, on the other hand, that an 

insurer who has agreed to provide cover to a trader in terms as broad as those of the present 

policy must be taken to be aware of the whole range of different ways in which such a 

person may ordinarily be expected to conduct his business. The insured need not, tlierefore, 

disclose the fact that he plans to trade in a way that wiD expose the insurer to greater risk, 

provided that what he intends to do does not fall outside the range of possibilities that the 

insurer ought to have in mind. Alpina also submitted that even where the insurer accepts a 

range of risks, the insured must still disclose the fact, if it be the case, that he intends to act 

in a manner that will expose the insurer to a risk at the more hazardous end of the range that 

he is being asked to undertake. However, as concluded also from the various rulings in the 

cases of v. CAej'Airg v. and f Co. 

V MzffonaZ f rofgcfor Co. it is right to say that when an insurer is 

asked to write an open cover in favour of a commodity trader he must be taken to be aware 

of the whole range of circumstances that may arise in the course of carrying on a business 

of that kind. In the context of worldwide trading the range of circumstances likely to be 

encountered is inevitably very wide. That does not mean that the insured is under no duty 

of disclosure, of course, but it does mean that the range of circumstances that the prudent 

underwriter can be presumed to have in mind is very broad and that the insured's duty of 

disclosure, which extends only to matters which are unusual in the sense that they faH 

outside the contemplation of the reasonable underwriter familiar with the business of oil 

trading, is correspondingly limited. It also means that the insured is not bound to disclose 

matters which tend to increase the risk unless they are unusual in the sense just described. 

These are important considerations to bear in mind when considering condition 1.29 and 

the storage of oH at Fujairah because there is a natural temptation in the hght of what 

subsequently occurred to approach the question of disclosure as if oil in store there had 

been the subject of a separate pohcy. Glencore accepted that none of the vessels making up 

the floating storage facility could properly be described as "barges" and that condition 1.18 

was therefore not apt to cover oil held there. It follows, therefore, that oil held in the facility 

was covered during the 1995-96 year only under the endorsements and during subsequent 

years only under condition 1.29 and to that extent it can be said that that condition provided 

^ ( 1 8 7 0 ) L R . Q . B . 5 8 4 

^ ( 1 9 1 8 ) 29 C o m Cas 114. 

™ (1913) 108 L T . 104 
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separate cover in respect of a specific risk. However, it would be wrong to view those 

provisions in isolation from the remainder of the cover. As their wording indicated, 

condition 1.29 and the endorsements that preceded it merely extended the cover provided 

under condition 1.18 to oil held in floating storage at Fujairah and must be understood in 

that hght. As such it represented a smaH part of the risks covered by the open cover as a 

whole. 

The primary ground on which Alpina purported to avoid the open cover was that Glencore 

failed to provide proper information relating to throughput at Fujairah, both as to the 

volume expected to pass through the facility during the coming year 

fArowgApwr") and the volume of oil that had passed through it in previous years ('Awforic 

Alpina submitted that both were material matters which ought to have been 

disclosed at the time of the original presentation in April 1995 and at the time of renewal in 

1996 and 1997 and that in the light of the circumstances surrounding the renewal in March 

1996 Glencore had impliedly represented that the estimate given almost a year earlier 

remained good for the coming year. In fact, however, no one appears to have given any 

thought to the question, but the volume of oil being shipped into Fujairah by that time 

suggests that if a fair estimate of throughput had been given the figure would have been 

greatly in excess of that given the year before. The most significant feature of the cover on 

oil in store at Fujairah in the present case is that insurers were content to charge an 'in full' 

premium based on an estimate of annual tliroughput. That meant that the premium was 

fixed once and for aU by reference to the insured's estimate of throughput and that the 

insurers were precluded from charging a premium proportionate to the actual risk if the 

throughput turned out to be signiRcantly higher than the estimate they had been given. 

Equally, of course, the insured ran the risk of paying an inflated premium if throughput fell 

significantly below his es t imate .Given the inherent variability of the market and of the 

nature of an oil trader's business, the Court concluded that it was not possible to draw any 

conclusion from the fact that the estimate given at the beginning of the year does or does 

not prove to have been accurate by the time the year reaches its end. An underwriter 

™ Due to the nature of an oil trader's business, the market value of most , if not all , traded commodit ies fluctuates over the 
course of time, and m a y sometimes change quite rapidly in the space of a few d a y s . Even if the insured were able to 
estimate with a high degree of accuracy the quantity of goods likely to pass tlii'ougli a given storage location during the 
policy year, any estimate of throughput in terms of value would be liable to fa l s i f ica t ion by movements in the market. In 
the case of a commodity trader, however, any estimate of throughput i n purely quantitative tarns is inevitably prone to 
tinreliabihty because the nature of trading is essentially opportunistic. Al though the nature of the business m a y be broadly 
predictable at a certain level, it is highly unpredictable at the level of individual contracts which are made i n response to 
spedSc opportunities. A n underwriter familiar with this kind of trade o u ^ t to b e aware that Ihe unpredictable nature of 
the business would render any estimate of throughput at any given storage location prone to unreliability, as Alpina's 
tinderwriters in fact were 
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prepared to write a risk of this kind for an 'in full' premium based on the insured's estimate 

of throughput is taking a gamble which cannot be justified in ordinary underwriting terms 

but may be justifiable on purely commercial grounds as part of a much larger contracL In 

the present circumstances historic throughput is immaterial to an underwriter considering 

accepting a risk of this kind on these terms. 

Alpina must be presumed in the present case to have had sufficient knowledge of historic 

throughput Grom the information contained in the declarations bordereaux. The declarations 

bordereaux were sent to Alpina for underwriting purposes and were reviewed on a regular 

basis, albeit briefly, by members of the underwriting department. Alpina must be presumed 

to have been aware of the individual items of information contained in them However, it 

does not necessarily follow that it is to be presumed to have had the kind of information 

tliat would be gained only &om an extended analysis of the bordereaux over the whole of 

the previous seven months. Storage risks at Pujairah were just one aspect of the contract 

and at that time were not regarded as of particular importance. It is not fair to accept that an 

underwriter of an open cover like tins could reasonably be expected in the ordinary course 

of business to carry out an investigation of that kind into one particular area of the cover or 

that the insured is entitled to assume that he has done so. Therefore, in this case Alpina is 

not to be presumed to have been aware from the declarations bordereaux that the level of 

throughput in the 1995-96 policy year was significantly higher than the estimate it had been 

given or that if Glencore would otherwise have been under an obhgation to disclose historic 

throughput Alpina had waived such disclosure. However, even if the liistoric throughput 

was material after ah, if the actual throughput for 1995-96 had been disclosed Alpina would 

have declined to renew on the same terms. In accordance with the practice of the Swiss 

insurance market the co-insurers were content to foUow Alpina in relation to the 

underwriting of tins part of the cover without expecting to be separately consulted. Same in 

1997 Alpina most probably would not have declined to renew the cover on the same terms 

if there had been disclosure of throughput in earlier years. 

In relation to the issue of non-disclosure, if Alpina was to be invited to renew cover on oil 

in floating storage at Fujairah at an 'in full' premium, Glencore's estimate of throughput for 

the coming year was material and should have been disclosed. Glencore's current estimate 

of throughput at Fujairah for the coming year was plainly a matter that would influence the 

judgment of a prudent underwriter in deciding whether to accept the pmposed premium or 
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demand a higher one. 

In relation to the issue of misrepresentation, by proposing that cover be renewed at the 

same premium as under the expiring pohcy Glencore was imphedly representing that its 

estimate of throughput was substantially the same as that which had been given the 

previous year. This representation was false. 

In relation to the issue of inducement, the evidence does not suggest that Alpine's 

underwriters imderstood thai Glencore was saying that its estimate of throughput at 

Fujairah in the coming year was the same as the estimate it had given in 1995, much less 

that the decision to renew was affected by any understanding to that effect. In those 

circumstances there is no basis for concluding that the misrepresentation induced Alpina to 

enter into the contract. The fact that Alpina was willing to write the Fujairah risk for an 'in 

fuD' premium based on estimated thi-oughput in tlie first place suggests that it was willing to 

treat it as a commercial concession and a sum of that amount would not have been regarded 

as sufficiently important in the ultimate analysis. ITius, it is not possible to accept that 

Glencore's failure to provide an estimate of throughput for the coming year entitles Alpina 

to avoid the cover for the 1996-97 policy year. 

In relation to the renewal of the policy for the 1997-98 year Alpina's case was that there 

was once again no mention of throughout and they proceeded on the basis that the estimate 

given in April 1995 continued to hold good for the coming year. Glencore accepted that 

nothing was said in the course of the renewal negotiations about historic throughput, but 

maintained that in the course of tlie meeting Alpina was told that Glencore's estimate of 

throughput for the 1997-98 pohcy year was 7 million tons with a value of US$840 million. 

The duty of disclosure requires the insured to place aU material information fairly before 

the underwriter, but the underwriter must also play his part by hstening carefully to what is 

said to him and cannot hold the insured responsible if by failing to do so he does not grasp 

the full implications of what he has been told. Although Alpine's underwriters say that it 

was a matter of importance to them to charge a premium for cover at Pujairah at a rate 

appropriate to the risk, it is not hard to beheve that they viewed it in that way at the time, 

because if they had it would be unhkely that they would ever have agreed to write the cover 

for an 'in full' premium based on an estimate of throughput. Thus, tlie figure of US$840 

Because no one at Glencore had turned his mind to the question of throughput for the corning year. I f anyone had been 
asked to gi^/e such an estimate it is l ikely that it would have exceeded that given i n Apr i l 1995 b y a substantia] margin 
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million was expressly stated, albeit may be in an indirect manner amidst other tilings. 

However, that does not imply that the Agure was not put fairly before Alpine. 

In relation to the nature of Glencore's relationship with MTI, none of the individual matters 

of which Alpina corcplain were so unusual that they fell outside the range of possibilities 

that a prudent underwriter writing this policy could be expected to have taken into account. 

In relation to the issue of inducement, Alpina contended that Glencore failed to disclose 

that on to which it had title or which was at its risk might be blended while in storage witli 

MTI and positively misrepresented that cargoes discharged into the custody of MTI at 

Fujairah were not subject to any risk from blending. In the event, when Alpina agreed to 

extend cover to OH in floating storage at Fiyairah it did so expressly in accordance with 

condition 1.18, as Lloyd's underwriters had done before it. Condition 1.18 covers physical 

loss of or damage to oil in the course of storage and blending, although losses caused by 

faulty blending are expressly excluded. Glencore submitted that since Alpina agreed to 

accept the risks of blending, Glencore was under no duty to disclose the fact that blending 

might take place. For that reason alone, the case based on non-disclosure must fail. The 

argument based on misrepresentation raises different issues, however, because if a positive 

statement was made that there was no blending of Glencore's oil, that might make an 

underwriter less concerned about extending the relatively broad form of cover provided 

under condition 1.18 to that particular location. Glencore submitted that even if tliere was a 

misrepresentation in relation to blending, it was not material in the light of the fact that 

Alpina did actuaDy agree to cover losses sustained in the course of blending. Because 

Alpina's complaint relates only to the blending of oil in which Glencore retained an interest, 

the question, therefore, is whether a statement that none of Glencore's oil was expected to 

be blended at Fijjairah was material. The test of materiahty in relation to misrepresentation 

is the same as for non-disclosure, namely, whether tlie statement in question would 

influence the judgment of a prudent underwriter in fixing the premium or deciding whether 

to accept the risk. The Court expressed no view in whether the prudent underwriter would 

have entirely disregarded a statement of this kind when deciding whether to extend the 

cover, because it is possible that the increased handling involved in the blending process 

might be seen as enliancing the risk of physical loss. Always in relation to the question of 

inducement, although neither of the underwriters had reminded themselves in any detail of 

the correspondence passing between Alpina and the brokers (in March and April 1995) 

nevertheless, tlie fact is that there was a clear willingness to fbHow Lloyd's underwriters by 
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extending cover on the terrns of condition 1.18 at a commensurate premium, regardless of 

die fact that there was no statement; tlius, the insurers are not entitled to avoid the contract 

on this ground. For all the above given reasons, the Court ruled that none of the grounds on 

which Alpina sought to avoid the open cover have been established. It follows, therefore, 

that Alpina and its co-insurers were not entitled to avoid the open cover fbr either ihe 1996-

97 or the 1997-98 year. We note that the Courts have shown the tendency to be flexible and 

assert no responsibility for indemnification in cases where there has been actual fraud, non 

disclosure or misrepresentation; nevertheless, the criteria employed by Courts in order to 

establish such a case or not in favour of the insurance companies remain strict and rigid, 

especially in case of open cover floating policies which -by their nature - offer more 

grounds to the insurers ibr avoidance of indemnification. 

A distinction between oblige contracts and facultative or oblige contracts 

should be made at this point. In TAe the insurers contended that 

±e declaration required had not been made within a reasonable time as it had been made 

five years after the event giving rise to the claim, and they asserted that the need for 

declarations to be made ticneously was an implied term of the contract having the status of a 

warranty and that the delay in making the declaration was due to bad faith on the asswed's 

part entitling the insurers to consider that they had never come on risk. The Court held that 

tlie cover note did not expressly provide that time was of the essence for the giving of 

notices and that the continuing and existing obligation to correct errors and omissions in 

declarations was not a condition precedent to the contract, hence there was no requirement 

for declarations to be made within a reasonable time. Similarly in the Court of Appeal, the 

trial judge concluded that the underwriter was automatically on risk upon the chartering of 

a vessel and his liability was not limited to cases where a declaration of the risk to the cover 

had been made. Nothing in the contract wording was limiting the insurers liability only in 

circumstances in wliich they had received a declaration and although declarations were 

essential their main purpose was held to be that of sending as an aid to premium calculation 

and that the implied obhgation to make declarations within a reasonable time was not a 

warranty or condition upon which the insurer could rely and avoid indemniGcation hability. 

In Glencore had used fbr years open cover policies in connection with its 

commodity trading activities, because of their flexibihty and the hidden in them philosophy 

GZencore /nfgma/z'ona/ A G v Ryom C TTze j [ 2 0 0 2 ] ! Lloyd's Rep. 274 . 

/n f fmahonoZ/LG. r. Cbyyywy Q B , 20 N o v , 2003. 

GkTicore fnzgTTwzZzoW A G v. Ayon (TTzf [ 2002 ] ! Lloyd's Rep. 274 . 

G/e;;rorp /n/eniaAona/ A.G. v. A/poia /?WMrance Q B . 20 N o v . 2003. 
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to procure a broad and flexible contract with cover against all risks of loss and damage to 

oil in which Glencore acquired an interest, wherever it was situated. Although the contract 

was worded in very broad terms, these were justiAed by the nature of the trade involved and 

the insurers were bound to know and accept the flexibility and broadness entailed in such a 

contract for the specific business concerned. The claim that Glencore had dishonestly 

exaggerated its losses or had dishonestly sought to enhance the prospects of obtaining a 

recovery under the policy was not valid because although the primary risk under this policy 

was tliat of loss of or damage to goods in transit, moreover tlie policy also extended to 

goods in store both prior to shipment and after discharge at their final destination. Since the 

pohcy also extended to goods in store which had not been the subject of an insured transit, 

the range of risks assumed to be included in the insurance also involved the risk of loss of 

and damage to goods in store generally. The insurers were bound to know that in this 

situation the scope of the proposed cover was extremely broad and the peculiarity of the 

nature of the insured's business. Even if there had been a statement that none of Glencore's 

oil was expected to be blended at Fujairah, Alpina would still have taken the loss and the 

Court felt that this could not have been taken as material in accepting the risk. Because of 

the natura of the specific trade and in relation always to the practice followed by Glencore 

tl:iroughout the years and the broadness of the construction of the terms of the specific 

policy, there was no specific duty to declare the possibility of a greater risk through a 

certain operation - such as blending - the risk had attached and Glencore was not liable for 

declaring the hazardous operation of blending after the loss had occurred. In the case of 

oblige contracts (such as the case of TAe BewrjgmcAf the risk attaches automatically so 

tliat there is no need for declaration or disclosure . In the open coverage 

was operated by the making of monthly declarations some six weeks after the month to 

which the declaration referred. Nevertheless, time was held to be immaterial, there was no 

need for declaration for the risk to attach, hence the latter was considered to attach 

automatically although time considerations were important fbr amending purposes in 

relation to the cover offered. In the case of facultative/obhge contracts (such as the case of 

AZp/na'' the risk does not attach automatically and there has to be some conduct on the 

part of the assured to make it attach. One of the key issues in was whether this 

Gkncore /nfgmafz'ona/ A G v. Ryan ( TTie BewMgrac/zfj [ 2 0 0 2 ] ! Lloyd's Rep. 274 . 

/nfcmon'onaf A G y. f TTie [ 2002 ] ! Uoyd 's Rep. 274 . 

' Gfenf ore in (emon'ona/ A. G, A2^na JwMrwzce Co/Tyony ZjVnzfgc/, Q B , 20 N o v , 2003. 

G/encore /nZpmafzona/ A . G v fnjtfrance . Q B . 20 N o v . 2003. 
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could be done after loss; however, factors such as the nature of the specific trade, the 

practice followed by Glencore throughout the years and the broadness of the construction of 

the terms of the specific policy meant that no specific conduct was in this case expected 

and Glencore had done nothing wrong in not obviously declaring the greater risk entailed in 

the operation of blending. The nature and extent of the cover provided was interpreted to 

include such a basis that the risk would attach even after the actual loss. 

4.5.2. Floating Polices, Open Cover Insurance and the Measure of 
Indemnity under the Greek Law Regime. 

Under the Greek law regime, as well, "open cover" insurance covers the insurance of cargo 

up to a limit, for a certain time period. No other details are required to be given as it is an 

insurance contract covering future interest. As soon as the assured becomes aware of the 

full details needed, he has to disclose them to the insurer so tlmt the premium can then be 

calculated. Should the assured not do so, the insurer is entitled to claim damages. If the 

parties agree, the duty to disclose may be agreed as not one of conqiulsory nature, or that 

the contract will be deemed as void in case of non disclosure. 

4.5.3. Floating Polices, Open Cover Insurance and the Measure of 
Indemnity under the French Law Regime. 

In relation to cargo insurance, m the case of a floating policy, the basis of the insurable 

value is agreed initially and the assured is then required to make subsequent declarations 

witliin the time fixed by the pohcy. Usually the "aZ/ principle apphes; however, the 

excluded risks are those due to illegal actions, delays, commercial nature losses, damages 

of nuclear origin, damages due to the assured's fault, damages due to the vice by the 

subject-matter of insurance, damages due to delay on expedition or arrival of the insured 

objects, war risks, thefts, and disappearance. The cover is extended to also include 

unexpected risks that arise, as long as they are declared within 48 hours after their 

occurrence. The insurable value is determined by factors such as the market value, tlie 

value at the destination, and the value at the time of bought or sehing of the cargo. In a 

floating policy, the insurable value taken as a basis for the calculation is not more than the 

value usually undertaken G-om the insurer in similar situations. 
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4.5.4. Floating Polices, Open Cover Insurance and the Measure of 
Indemnity in the United States of America. 

Cargo policies may be on a single lot or may be "open" to cover all cargo that is shipped by 

tlie insured. Although a full form policy is not usually issued for each shipment under an 

open cargo policy, the net effect is that each lot of cargo is insured for the particular voyage 

as though a separate contract and policy existed. Anyone having an insurable interest in a 

cargo shipment has need for an ocean cargo policy. The cargo insurance policy indemnifies 

the exporter or importer in the event of loss or damage to goods due to a peril insured 

against while at risk under the policy. 

4.5.5. Floating Polices, Open Cover Insurance and the Measure of 
Indemnity in Canada. 

hi Canada, overvaluation may lead to the underwriter putting aside the agreed valuation 

where the former is such an overvaluation that the insurer would not have taken the risk, 

bad he known it. In Biggm v. MariMg MufwaZ A j'wcfaOOM a boat 

was valued at a price in excess of tlie purchase price which had been misrepresented to the 

insurer. The Court noted that the agreed-upon value is often higher than the purchase price 

or the market value, and that there was no 6aud. It was, however, held that the insurer was 

bound by the valuation in the policy. In the case of floating policies, if a declaration is 

made after the arrival at a destination, the contract is avoided. This is so, even in the 

absence of fraud. 

4.6. Discussion, Analysis and Critical Input on Valuation and its Effect on 
the Measure of Indemnity, in Relation to Marine Insurance Contracts in 
all of the Examined Jurisdictions. 

Under English law, calculation of the measure of indemnity is determined by the 

classification of the loss and the nature of the policy, the precise amount of recovery for the 

assured depending upon the type of loss as either total or partial and upon the type of policy 

effected each time, ie. whether it be valued or unvalued. The MIA 1906 via its section 27 -

in view of avoiding disputes on the value of the subject-matter insured - permits the parties 

to agree a valuation of the interest insured in the policy, such valuation being conclusive 

and binding between the parties and the insurer being only permitted to contest it if the 

See Schoenbaum T J . : yWrnzW/y AfonVzme 3 ed., Hombodk Series.West Group, St.Paul,Mimi.U.S J L , 2001 

992)14 C C U (2d) (Nf id T D ) . 

" 'See Case: Fudge v M u n n e /mwroncc Co .n992 )8 C C U (2d) 252 ( N f l d ) T D . 
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assured has been guilty of fraud in presenting it or if he has over-valued the subject-matter 

in a material fashion and has failed to disclose the valuation or has misrepresented the 

valuation and in the case of floating policies where the value of each declaration has not 

been honestly stated. The mere fact that the agreed value in a valued policy exceeds the 

assured's true loss is no ground for re-opening the valuation; nevertheless, an over-

valuation may be &audulent. Early case law^^^ has shown that the Courts have been eager 

to implement tlie instrument of valuation, despite the fact that its bare existence is 

offending towards the principle of indemnity whilst also serving as proof and practical 

example of its imperfection. Recent case law^^ has permitted conclusions showing, firstly 

that Courts place gieat importance to the exact wording used - in deciding whether to 

classify a policy as valued or not̂ '̂̂  - to avoid cases of abuse of the term, and secondly that 

the law permits the use of "valued policies despite the entailed dangers of overvaluation, 

probably because of the con^lexity of the issues involved in ascertaining the exact value of 

the subject-matter insured in cases where there has been no agreed valuation.^ Nowadays, 

however, shouM an insurable interest exist - regardless of the existence of over-valuation -

the contract is not a wager since the Act does not prevent gambling on the loss of maritime 

property, through the medium of excessive over-valuation, by those having an interest in it 

so long as the pohcy is not underwritten on "p.p.i." terms. Thus, in case of over-valuation 

alongside with insurable interest, the insurer has the choice to rely on the defence of the 

assured's wilful misconduct, or - if the assured was not aware of it - on the non disclosure 

of a fad which suggests that the adventure was of speculative nature, or on the fact that the 

subject-matter was fraudulently over-valued with the intention to cheat the insurers. We, 

therefore, note that the approach of the Act towards over-valuation is a rather relaxed one 

so long as the prerequisite of the existence of insurable interest is complied with and the 

contract is not a "p.p.i" one. It should be pointed out, however, that it is our strong belief 

that the legislator had no intention to harm the insurer's interests and that the insurer is by 

no means trapped - because of the existence of insurable interest - and has means of 

defence in case of over-valuation. 

For example, Lewz,; v. Aucter (1761)2 Burr 1167; / r vmg ( 1 8 4 7 ) 1 H L Cas 287/ B a r t e r yonjon 
(1868)LR 3CP 303,' TTie M a i n (1894) P 320/ JVorf/z jSMgfoniJ Jron oczafzon v. Armj f rong & 
( 1 8 7 0 ) I j t 5 Q B 244. 

^ Jij'zuna / n v e f Z v c / v.Ocean M a n n g Mun/oZ /nfMronce Awociarzon(Zwrcg)e)[2000]3 Q B D /gz^orwm & A y. 
iSchrawn ( / ) [2002] Lloyd's Rep I .R. ] 

^ Znvejfmgnff Ocean Marz'ne MwfzW &;MraMce Aifocza/io?; ^f^wrcyej [2000]3 Q B D . 

iS'.A v j'cAramm ( Ai'o 7) [2002] Lloyd's Rep LR. ] 
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In Greece, the amount insured is determined on the basis of the value of the insured object, 

and the parties are bound by the agreed valuation. A^aluation of the subject-matter 

insured, resulting in the determination of what is termed ' the insurable value", is calculated 

on the basis of the true market value of the subject-matter insured at commencement of the 

insurance. In huU insurance, commercial or market value of the ship is dictated by 

international b ade practice trends and standards and has also been accepted within Greek 

marine insurance law and practice, in view of overcoming the obstacle of inevitable over or 

under-insurance of the vessel due to the fluctuations in the true value"^^; whereas in cargo 

insurance, the measure of indemnity reflects the value of the cargo at the time of loading. 

The text of law together with the existing case law have shown that the measure of 

indemnity is based on the figure representing the damage occurred and can be no higher 

than the insurable value, whereas the latter is binding once accepted by the insurer. 

In case of overvaluation, reduction to the market value occurs and if such overvaluation 

was intentional, then the policy is null and void. There is no speciAc rule covering the 

case of &aud in terms of valuation and the subsequent calculation of the measure of 

indemnity but the insurer can separately sue fbr damages on the basis that the assured, upon 

occurrence of the maritime peril, omitted any act towards the interest of the insurer, those 

damages not effecting any deduction to the indemniRcation awarded. Moreover, fraud is 

"tackled" by means of law suits which may be brought before national Courts, based on the 

general principles of civil law which prohibit fraudulent actions, unlawful richness and give 

rise to damages for restitution of the unlawful richness and voiding of the contract.^"^ The 

law is noticed to safeguard the insurer, by applying huge sanctions on the fraudulent 

overvaluation. In Nor%'ay tlie sum insured is accepted as the limit of the insurer's liability, 

wMs: the assured is entitled to separate cover of a number of accessory expenses and other 

losses due to the casualty, subject to exclusions aimed to reduce also the insurer's HabHity, 

and he also receives an additional sum as condensation for the loss of time occurred in the 

repair yard.^° In total loss cases, the insurer's liability can neither exceed the sum insured 

nor die insurable value. The insurable value has, in most cases, been assessed and is 

identical to tlie sum insured so that the insurer pays the valuation amount. If the assured has 

See Spaidiolis K.: M a n n e z/roncf Z / z w ; G r e e c e , Mari t ime Advocate. Issue 7 .Apr i l 1999. 

See Rokas 1.: /nirocfwcnon lo fhe l a w q/"fnvofe ymurance. 4'^ ed., Oikonormkcm Publications. Athens 1995. 

See Spaidiotis K. : Man'ne /njwraMce in Greece. Mari t ime Advocate. Issue VrApii l 1999. 

Articles 904.914,154 A K (Greek Civ i l Code). 

in Hght of the ccmilicting interests between him and the insurer, regarding the choice of repair yard, since the latter 
would prefer the cheapest yard whilst the assured's interests would be best served i f he could use a fast albeit expensive 
yard to effect repairs 
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acted Sraudiilently in giving information in relation to the valuation, the valuation is not 

simply set aside and replaced by open insurance value - as happens in case of misleading 

information - but also as per the general rules of contract law, the agreement is void.^^ 

Again, fraud is a serious offence and accordingly is severely sanctioned. Under French law, 

although insurable value is said to be equal to the agreed value in reality it is Rxed in 

relation to the real value which represents either the increased real value or the destination 

value. In general, the indemnity sum is not more than the agreed insurable value. An 

increased value insurance, however, is considered as an independent additional insurance 

which does not mix with the initial one. This provision is elaborated in that the indemnity 

character is re-established and the assured, in case of no existing fraud, is only indemnified 

for the loss occurred reduced to the capital sum of the insurance. Alternatively, in case of 

fraud in the initiative of drafting of the excess insurance, the insurance contract is void. If 

there is over-valuation of the sutgect-matter insured, the insurance is void in case of fraud, 

and - in the absence of fraud - valid up to the insurable value of the subject-matter 

insured. This is yet another jurisdiction which seeks to prohibit acts of &aud through 

strict stipulations in the legislation, as a response to it. 

Under American law, it is usual for policies of marine insurance to be valued and in the 

absence of fraud or of breach of tlie duty of utmost good faith, is binding and conclusive. 

Should fraud exist in valuation, the insurance is void. In relation always to the measure of 

indemnity, under US law, a plaintiff may be awarded punitive damages under certain 

circumstances,^'* in addition to conq^ensator)' damages. Historically, admiralty courts have 

been reluctant to in^ose them but lately they have shown a tendency to permit them 

The latest tendencies of the judiciary here, in relation to the consequences of &audulent 

overv^aluation, show the importance that law sets in assuring that the insured does not get 

over-indemnified and gets severely punished for doing so. There is not much novelty on 

valuation under Canadian and Australian law, given the influence they have had from 

Enghsh law. In Canada, agreed valuation is binding and conclusive, unless there has been 

fi-aud or such an overvaluation that the insurer would not have taken the risk, bad he knô ^m 

See e h , ! § 2 N M I P (1996) Commentmy fhttpV/exchaase.dnv.coiiVnnTiD/mdex.html. 

Even i f it surpasses the increased real value. 

See pp. 410-424, D e Smet R.: op.cit. 

^ Basically i f he establishes that the defendant was ' guilty of gross ne^igence, or actual malice, or criminal indiffcTence 
which is the equivalent of reckless and wanton misconduct" The purpose of imposing punitive damages is to deter and 
punish wrondul misconduct, 
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it; and again in Australia, the value fixed by the policy is, as between the insurer and 

assured, conclusive of the insurable value of the subject intended to be insured, whether the 

loss be total or partial. 

4.7. Salvage and the Measure of Indemnity. 

Salvage is directly linked to the concept of indemnity as it enhances the safety of the 

subject-matter insured and the prevention of its loss. is the remuneration paid or 

payable to a person who, acting as a third party, independently of contract, voluntarily 

renders a successful service in preserving from peril property involved in a maritime 

adventure. The remedy of salvage is of great antiquity.̂ "^^ The origin of salvage was stated 

in AifcAiwn v. However, there exists no statutory definition of salvage. To 

establish a case for pure salvage, the salvor must act voluntarUy without entering into any 

form of contract with the owner of the property and on the strict that he receives no reward 

if his services are unsuccessful. This is also known as the principle 'no cure - no pay'. If the 

salvor is successful, his award will be based on the degree of skill used, combined with the 

expense of the operation, the hazards involved, and the value of the property saved. No 

salvor is entitled to an award, when he is responsible for the circumstances which led to tlie 

need for the salvage act. The salvage services must have been of material assistance in 

salving the property. As an exception to this, where services are performed in response to a 

specific request, then - and provided that property is saved - those engaged services should 

be rewarded even though the eventual saving of the property may have resulted from some 

otlier cause. Salvors may also be entitled to corripensation, if their engaged services to 

conq)lete the salvage are unjustiRably discarded and other assistance is taken. In order to 

differentiate the term from the use that it has when it concerns remuneration, the Marine 

Insurance Act 1906 refers to remuneration as 'j'aZvagg cAarggj''. The measure of indemnity 

in respect of cAarggf', is set out in section 73(2) of the Marine Insurance Act 

1906 as follows: 

"... WTzerg f / ig o w w r g r ijr . y a / v a g g 

i n l A e p r i n c z p f g ' . 

An expression of the policy underlying salvage rewards was reported almost 165 years ago i n a decision of the English 
Court ofAdrniralty,i .e.7%e7nifwjA^r' '^ Case (1835)3 Hag.Adm. 203,204. / /"See Article: BnceG.: ,?aZvagfAW77%e 
/ ( o k Znfwer [ L M C L Q 2000(1) ,26-41] . / 

^ ( 1 8 7 9 ) 4 AppCas 755. 

See Case : TAg TWZa [1950184 D . L.Rep. 62. 
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Tlie measure of mdemuity of the 'mjwrgr'j' /pgmgj'', is dealt with in section 

74 of ±e Marine Msurance Act 1906, whereby it is stated that: 

" . . . W A g r g rAe a n m ^ w r o M c g i n 

gA:prgM renMJ agazMf f (zjzy ZfoAfZify l o a p a r f y , (Ag 

m g o f w r g q/" Wg;?z;z i (y - f z ^ ^ g c z (o a n y g a p r g ^ f 

p r o w K W M m rAg p o f f c y - i f (Ag ofMOMnr p a z ( / o r p c r y o ^ k 

6 y AzMz jrwcA p o T i y i n r g g p g c f q/" f w c A Z i o t i Z i f y . " 

The purpose of a salvage award is not merely to compensate the salvor for the benefit 

received by the salvage but also, in terms of its origin from pubhc pohcy, to provide a 

positive incentive. The amount of the salvage award may be fixed by agreement. Such an 

agreement may however be set aside on the ground that it is inequitable, and it may be 

inequitable either because the agreed sum is exorbitantly high or because it is inadequate. 

But the agreement wDl, if it is not inequitable or otherwise liable to be avoided, be 

enforced.^^ A salvor's usual and most effective remedy is his maritime lien on the property 

salved, including freight if this has been saved. The hen arises as soon as the salvage 

services have been rendered and ranks beibre aH previous liens on the property salved. In 

furtherance of this hen, the court has power to arrest the property and, if necessary, sell it to 

raise the funds needed to satisfy the award; but often an arrest is avoided by an undertaking 

by those interested in the property to give security, hi addition to his hen, a salvor has the 

right to proceed m which he may wish to do if the salved property has not been 

available for arrest within the jurisdiction, A salvor may also seek a "Mareva" injunction 

against the assets within the jurisdiction of the owner of the salved property.^^ 

4.8. Consequential Loss or Future Profit Loss Insurances and the 
Measure of Indemnity in Some Jurisdictions. 

Many businesses wish to insure against the possibility of a catastiophe, giving rise to a loss 

of profits or additional expense during the period after the occurrence of the peril insured 

against. It is accepted law that an ordinary insurance pohcy against, for exang^le fire, does 

not cover loss of proGts '̂*° and it has even been held that a loss of market caused by a delay. 

The fiict thai (he court might have awaided a rather different sum ( h i ^ e r or lower ) than the sum agreed wDl not 
prevent the court f rom upholding the agreement, l i k e the amount of the award, the apportionment of i t among the salvors 
can be regulated by agreemenL though such an agreement m a y b e set aside i f inequitable. If, however, no val id agreement 
regulating apportionment has been entered into, the court has power to appart ion the award. 

See Gof f & Jones: TTze q / " 4 ^ ed. 

^ See Cases: /(e WngA/ o n i f f o / e (1834)1 A d & E . 621, Chforr . Grea/ /nfwrayice Co K o r t ( 1 8 7 3 ) L R 8 
CP 552, Mowncg r. Go / j f tomug/z , M o w & Co f1939]AC 452. 
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arising A-om a peril insured against, is not covered by a standard fbrmpolicy/'^^Any type of 

consequential loss can be insured, but loss of profits or additional expenditure are the most 

usual subjects of insurance, and for this reason this type of insurance is often referred to as 

a loss of profits insurance. This type of insurance was initially introduced and used in the 

IP''̂  century as a type of insurance against fire, the cover of it comprising the asset of 

subject-matter insured and the articles contained in it (e.g. bouse and its contents), but did 

not extend to the loss of trade consequential to the fire. Thus, it can be said that in this way 

the cover was restricted to what emanated 6om the use of the subject-matter insured in 

terms of private reasons and purposes solely and did not extend so as to cover loss due to its 

use for trade reasons as well. It was in the 1890s, however, that it expanded and evolved so 

that nowadays it also comprises loss of present and Aiture proAts as well. Loss of profits 

and otlier forms of consequential loss must be described in the policy and insured as 

such '̂* .̂ The purpose of this insurance is to put the assured into the position he would be in, 

if the profits had been earned (subject to the conditions of the policy) and he will therefore 

be liable to tax on the indemnity received. 

In marine insurance, consequential loss is a term used to describe a loss following and 

consequent on a loss proximately caused by a peril insured against.^^ The actual loss 

ascertained is calculated by applying to the sum representing the reduction in the turnover, 

aAer the occurrence of the catastrophe, the ratio which standing charges and net profit 

together normally bear to turnover. 

This is the basis of most of the consequential loss insurance transacted in the United 

Kingdom^^^ In order to avoid con:^lex calculations of loss of profit and additional 

expenditure, the parties sometimes agree that the loss of profit shall be a certain definite 

amount. Thus, there are examples of policies which provided for the indemnity to be a 

See Cas:;: Z/wzf E m m T w e / v . [1960]! l ioyd 's Rep, 304. 

See Cases: Maurice v. 6 Co [1939]AC 452.Mackenzie v. Wzi 'worfh (1875)1 Ex.D. 36. 

See Cases; R. v. Fii- & Cedar Lumber Co Ltd [1932JAC 441, London and Thames Haven Oil Wltar\>es ltd v. Attwood 
[1967]Ch 772.,' See pp. 856-860,N.L.Jcmes'. MocGifZivray on Wz(m?%cg Lavy-, 9"^ ed.. London S & M . 1997. 

See pp.40-41, Brown, R.H.: D/c/zonary q/"Man'ne /Rrwronce Termj one/ Witherby & Co. 

From the inception of this fo im of insurance, the accepted method of determining and deGning insurable gross profit 
was by the addition of the amount of the standing charges to the net proGt. But i n the 1950s a siiiq)ler method was 
introduced in which the total of the variable expenses is deducted from the turnover. This innovation necessitated a new 
definition of insurable gross proGt, being in a sense a reversal of the traditional one. The latter started at Ihe end of the 
accounts, with net proSt, and added back the insurable standing charges The n e w one starts at the head of the accounts, 
with turnover, and then deducts the total of the variable charges, the difference between these amounts being the insurable 
cross profit , (See pp.1-4. Riley, D. : /^uwroncef ant/ ed.. S & M . London 1967.) 
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certain percentage of the amount by which the turnover in each month after (he 

fire/catastrophe should be less than the turnover Ibr the corresponding month of the year 

preceding the fire, with provision fbr the insured's auditors to assess the amount of the 

loss"'* ;̂ alternatively, the pohcy might provide lor payment of a percentage of the "ultimate 

net loss" as paid on sonce other p o l i c y . O n the other hand, an agreement to pay tlie 

f A e f o f a f g'wm f i o M o n / i r e f o f o m Z f w m 

fAgrewMtfgr" does not make the policy a valued policy as such, but merely obhges 

the insurer to pay an amount so calculated, subject to otlier provisions of the p o l i c y A 

consequential loss policy, undertakes to provide an indemnity for the loss during a period 

of interruption after the incident caused by a peril insured fbr. Such interruption of trading 

generally involves additional expenditure so as to quickly minimise the loss of turnover and 

restore normal conditions. Any insurance which is intended to give an indemnity for loss 

consequent upon such damage must, therefore, provide corc^nsation for additional 

expenditure undertaken to reduce the prospective loss of turnover during a period of 

interruption, hi practice, such additional expenditure is generally considerable and, because 

of its effectiveness, h-equently exceeds the loss arising from reduction in turnover. 

Consequently, provision is made in the policy for the payment of increase in cost of 

working. 

Under Greek law, exists the concept of marine insurance covering future proAt &om cargo, 

which in a way resembles the modem form of consequential loss insurance policies issued 

nowadays, which cover amidst others also future trade profits. 

In Norway, exists the so-caUed "Loss of hire" insurance, which is a "nrnt;" insurance in the 

marine insurance context and could be con^ared to the concept of the consequential loss 

insurance in the English market. Tlie first insurances of tliis t)^e appeared after die second 

world war, and it is only during the last 20-30 years they have become commonly used. 

Initially, the insurance was primarily effected for ships on time charter in order to protect 

^ See Case: Rec/ier & Co r. TVoriA Bnn' jk & MercoM/zZe 7m, [1915]3 K B 277, where i t was held that the auditor's 
assessment was conclusive unless it could be shown he went wrong in l aw or omi t ted to take into account some materia] 
fact, such as for exairple the possibilit}' that some of the damage m i ^ t have b e e n caused by somethiug other than the 
peril insured against, 

^ See Case: Boznzere, v. DryfdaZe (1948)82 I I L . R . 736 

^ See Case: grMnfon v, M o n W / (1922)10 U . L . R . 689 ; See pp. 856-860.N,L.Jones: MacGzfZn'rm' on /yuwmnce l a w . 
9"'' ed . London S & M . 1997. 
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the owner against loss of income if the ship went off-bire.^^ With tlie current formulation 

of these insurance conditions, however, there is nothing preventing the effecting of such 

insurance for ships enq^loyed under other types of contracts of affreightment^^, or for 

vessels without such contracts.^^ Traditionally, the loss of hire insurance is considered a 

relatively costly fbrmof insurance. 

The main rule for the liabihty of the insurer,requires fAaf zj' 

6} fAg Man oncf fAg //onvg^^an ffwZZ Loss of hire insurance 

does not therefore cover loss of time arising from causes other than damage to the ship. 

There is an extension of the cover provided by loss-of-hire insurance in that loss of dme is 

covered in certain cases even though the ship has not been physically damaged.^" In 

relation to total and compromised total loss,^^ a basic principle in loss-of-hire insurance is 

tliat the insurance does not cover loss of time which results from total loss of the vessel. 

Under the second alternative in tlie rule, a conzgiromised payment of 75% of the hull value 

without the insurer taking over the vessel or requiring the assured to carry out repairs is 

regarded as equivalent to an actual total loss. The rule is designed for so-called 

con:promised cases of total losses. This type of settlement can be used where the vessel is 

so severely damaged, that it is not economic to repair it; but where- because of a high 

insurable value- the conditions for condemnation do not apply. In this situation the insurer 

is liable for the cost of repairs, but only if repairs are actually carried out. However, neither 

the insurer nor the assured have any interest in carrying out expensive and unprofitable 

repairs. The main rule fbr calculating tlie liability of the insurer,provides that the 

compensation is to be calculated on the basis of the time during which tlie ship is deprived 

thus tlie teiTii "off-liire insurance' 

for example voyage charier parties car charters for consecutive voyages. 

for Gxarrple cruise vessels or liner vessels. 

See: Ch.22. Falkanger T..Bull H,J..Brautaset L.; Introduction to Maritime Law: The Skandinavian Perspective, Taiio 
Ashehoug. Oslo 1998. 

As in the 1972/93 conditions. 

See Ch. 16§1 N M I P (1996) Commentary IhttpV/exchanse .dav.com/ ' i in i ip / index.htni l . 

Paragraph 16-2 deals with The paragraph corresponds to § 3 No. 2 of the 1972 and 1993 Ccmditicms. 

^ The wording is identical to that in the 1972 and 1993 conditions but the heading has been changed to 'Tofaf 

^ See Ch. 16§2 N M I P (1996) Commentar}' rhttDV/exchanse.dnv.com/nrmp/indexJitml. 

^ The paragraph corresponds to § 2, subparagraph 2, and § 3 N o 3 in the 1972 and 1993 conditions. 
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of mcome and the loss of income per day. This method must be used even if the loss of 

income can be estabhshed more directly. The insurer is not liable for loss of time arising 

from the cancellation of any contract of affreightment.^^ Regarding the choice of repair 

yard,^° if the insurer has knowledge of the casualty, he must make it clear to the assured 

whether he requires tenders to be taken. If he fails to do so, the insurer must cover the time 

actually lost. The loss-of-hire insurer's hability is limited to "f/ze fAg 

f M j ' f / r g r " . 

Naturally the assured is not bound to choose this alternative. He is free to determine which 

repair alternative is to be used, but the scope of his recovery 6om the loss-of-hire insurer is 

determined by reference to the alternative which gives the best total result in (he way 

described above. Once the assured chooses this alternative, however, he is covered even if 

it turns out that the tender was too optimistic about the time required to congilete repairs. It 

foUows that the assured will, in such cases, be entitled to recover under the loss-of-hire 

settlement fbr the time actually taken to coii^lete the repairs.^^^ Regarding regulation in 

law on the issue of removal to the repair yard"^ ,̂ removal time is to be allocated to the 

class of repairs that fAg rgmova/". The ruk applies correspondingly to time 

lost after the completion of repairs. Where removal to the repair yard was made necessary 

by more than one class of work, the removal time is to be apportioned according to the time 

that each class of work would have taken if carried out separately. The rule stating that 

removal time occurring during the deductible period shall not be apportioned, is only of 

significance in those cases where removal time is to be apportioned; if the removal time 

falls in its entirety on the insurer, the deductible period will run during the removal in the 

normal way. The consequence is that the deductible period runs in the normal way, each 

day counting in fuU during the removal time even in those cases where the time is to be 

apportioned. The habihty of the insurer when the vessel is transferred to a new o w n e r , i s 

attributed as follows: Wliere the ship is repaired in connection with a sale, tlie starting point 

That applies both to time lost before the casualty and to time lost after completion of repairs. 

^ Dealt with in paragraph 16-9 which coixesponds to § 6 of the 1972 and 1993 conditions. 

Paragraph 16-10 deals with the issue of removal to the repair yard. Hull insurance is the most central marine insurance 
and the other insurances should complement and be co-ordinated with the cover it provides. The loss-of-hire insurer must 
therefore accept a choice of repair yard that enables the assured to receive full cover under his hull insurance and base the 
settlement of the loss-of-hire c la im on this choice. 

^ The paragraph corresponds to § 6, No. 4 of the 1972 and 1993 condilians. 

Paragraph 16-15 deals with it The paragraph corresponds to § 12 of the 1972 and 1993 conditions 
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is that the normal loss-of-hire cover applies up to the time the ship is dehvered.^^ Where 

the ship is delivered with unrepaired damage to the new owner, the insurance is cancelled 

on delivery to a new owner; but the insurer remains liable for casualties which occurred 

beibre delivery even though the damage is repaired after delivery. The claim against the 

insurer cannot be transferred in connection with a transfer of the ship to a new owner. This 

is a different solution from that which applies to hull insurance but follows previous 

practice. Consideration of the insurer's interests justices the rule. In loss-of-hire insurance 

his position would be too exposed if he ran the risk of having to settle a claim &om a party 

with whom he previously has not had any contact.'^^ 

4.9. Mortgagee's Interest Insurance and the Measure of Indemnity in 
Some Jurisdictions. 

The mortgagee's interest insurance is worth examining due to its scope and also because of 

the nature of the measure of indemnity offered under it. When the purchase of the insured 

object is financed by a bank or similar institution, the lender's security over the subject-

matter is meaningful only if some Ibrm of insurance exists in the lender's favour. 

Banks and other institutions providing ship finance require insurance protection just as 

much as other entrepreneurs and it is often in such cases that the cover under a mortgagee's 

interest insurance is engaged. It was as a result of TAf Afexion case that the 

initial Institute Mortgagees Interest Clauses Hulls (30/5/86) were produced. The plaintiffs 

were mortgagees of the AZexfon .ffppe. As such they were the assignees of the benefit of the 

hull and machinery policy on the vessel. The ship was lost by fire. The huD underwriters 

sought to defend the plaintiPT s claim on the ground that the fire had been dehberately 

caused by the shipowner. The prospect of a trial against the bull underwriters loomed and 

^ The insurer is not, however, liable for time that would have been lost in any event in connection with the sale and 
delivery of the ship. The provision lakes into account the fact that the seller will very often take the ship out of operation 
and place it in dock to facilitate inspection. I f he can use this time to carry out repairs then he has not suffered any loss, cf. 
also the comments on § 16-3 to the effect that a precondition for recovery is that the assured has suffered a real loss of 
time. If the vessel would in any event have been Ijdng idle in connection with the sale, there is no loss for the insurer to 
corrpensate. 

See Ch. 16§15 NMff (1996) Commentary fhttr).//excha!]ae.dnv.com/nintD/index.bttn1 

^ The insurable interest of a mortgagee bank is defined in s. l4(l) of the MIA 1906. The mortgagees' initial requirement 
is for cover against the perils customarily insured by the shipowners' hull policies and the risks normally covered by the 
shipowners' P & I entries. Theoretically, cover is obtained by the mortgagee: b y effecting a separate insurance to cover his 
own interest; in hull insurances, policies are effected in such a way (hat both the shipowner's and the mortgagees' interests 
are covered as co-assured; by requiring the mortgagor shipowner to assign the h u l l policies and P & I entry i n his favour 
(this is done by endorsement on the shipowners; pohcies and P 6 f Club entries no t ing the interest of Oie mortgagee) 

^ jLweAect A G r A'ormon fAz/z)) fTTic A/erzon [ ]988 ]1 Uovd 's Rep 3 11 
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thus the plaintiffs sought an order on prehminary issues against the defendants, their 

mortgagee's interest underwriters, taldng the view that, if they could recover their 

mortgagees' interest insurance, then the plaintiffs need not continue with an action against 

the hull underwriters. This required an interpretation of the mortgagees' interest insurance. 

The crucial issue was to establish the effect upon the mortgagees' interest cover of a refusal 

by the hull underwriters to pay for a constructive total loss of the vessel on the ground that 

it was attributable to the wilful misconduct of the owner. 

The underwriters argued that a loss by fire occasioned through wilful misconduct was not 

an occurrence within tlie meaning of the clause and that an average adjustment had to be 

accepted as correct by the hull underwriters before it was ''passed" within the meaning of 

the clause. That was rejected at first instance and by the Court of Appeal on the ground that 

the word fire covered not only a fortuitous but also a deliberately set fire. The second 

argument was also rejected as the word ''passed" had to be given its practical commercial 

meaning and in that sense it had to mean "issued" and not "accepted as correct" by the hull 

underwriters. The provision had the purpose of triggering a claim against the defendants. 

Tins required that an average adjustment had been issued and that the huH underwriters had 

declined to pay. 

Since the the kstitute of London Underwriters has produced a standard 

English Form of Contract, the Institute Mortgagees Interest Clauses Hulls 30/5/86 which 

have been further revised and nowadays are referred to as the Institute Mortgagees' Interest 

Clauses-HuHs 1/3/97. 

Similarly, it was held in TTif f that a mortgagee's interest insurance 

policy, insuring against non payment following loss or damage to a vessel, was a marine 

and not a financial guarantee policy. This view was reinforced by the consideration that the 

mortgagee's loss could be regarded as incidental to the navigation of the seas as provided 

by MIA 1906 s.3(2) even though it was not a loss by a "peril of the seas". The insurer was 

liable as a result of this, for a measure of indemnity based on the value of tlie vessel rather 

than the amount of the mortgagee's financial loss. As a result of this ruling, the majority of 

mortgagee's interest insurance policies written on the London market are now in the 

Institute Mortgagee's Interest Policy Hull form and are marine in that they insure the 

^ CoMfmen/o///Zinoz'.: JVoA'onaJ Co of Ou'cagci v. BafAwMf (The " C c y f o i n f o n a g o j D.P. '%) [198511 Lloyd's 
Rep. 625 

183 



mortgagee's interest in hull although the measure of indemnity is based on financial loss.̂ ^^ 

The event insured against is non-payment by owners' hull underwriters or P&I Club as a 

result of any of these insured perils. The policy is not a valued one as per s.27 of the MIA 

1906. Indemnity is not available to the mortgagee where there has been any loss caused by 

a termination of the hull or P&I insurance by virtue of the non-pa}'ment of the premium or 

any financial default on the part of the owners' underwriters. The mortgagee only recovers 

if the insured peril occurs or exists without the privity of the mortgagee. The intention is to 

allow the insured to recover whenever tlie huH insurer refuses to pay, subject to exceptions 

hsted. The mortgagees' interest insurance contract is dependent on con^hance with the 

warranties that valid contracts of insurance are in place on behalf of the owners with their 

huU and P&I insurers, which shall be maintained except as a result of an insured peril 

throughout the currency of the mortgagees' interest insurance; that those policies are 

endorsed to the extent of the assured's interest; and that the assured has procured and 

registered a valid first mortgage. The normal period of insurance for the policy is 12 

months. The amount payable is the lesser of the amount of the assured's net loss and any 

amount recoverable under the sue and labour clause collectively exceeding the sum insured 

on the mortgaged vessel, or the amount of any unrecoverable claim or part tliereof under 

any of the owners policies and Club entries. There is an express subrogation right upon the 

mortgagees' interest insurance. Tlie assured has a right, as the assignee of the owner, to 

proceed against the huD insurer, and the mortgagee's interest insure may proceed against 

the owner of a vessel as the assured's debtor, because ultimately, the policy protects the 

assured against the debtor's default. 

In Greece, in case of mortgage insurance related to the aspect of financing of the purchase 

of the vessel, satisfaction of mortgagee is secured by his mortgage right on the insured 

property. The mortgagee has also his own legal interest (mortgage interest) wliich may 

become the object of marine insurance. The object of this interest, held by a mortgagee, is a 

The foim is usually drafted on the basis that a separate insurance is issued for each named individual vessel. The main 
aspects of this type of insurance are encapsulated in the following clauses. Clause 1 summarises the purpose and effect of 
the insurance. A loss .damage or liability is prima facie covered by the owners policies and club entries if it were not for a 
defence based upon the assured's misconduct. There is also an important proviso in bold type that the insured peril relied 
on by the mortgagee must occur or exist without the privity of the mortgagee assured. Privity here includes acmal privity 
and "blind-eye" knowledge. The indemnity payable is the lesser of either the mortgagees' actual net loss plus any claim 
under the duty of assured (sue and labour) clause, the total not exceeding the s u m insured; or the claim (or part of the 
claim) which is not recoverable under any of the owners policies and club entries. Clause 2 sets out a full list of the 
insured perils. Clause 6 deals with sue and labour.The assured shall take measures as maybe reasonable to avert or 
minimise a loss. The underwriters reimburse the assured for the cost of such measures and neither party is prejudiced 
thereby. The assured must report in writing to the underwriters any circumstances which may give rise to a claim under 
the insurance within thirty days of these circumstances coming to the assured's notice and thereafter to keep the 
underwriters informed of the developments. 

B y law or agreement he has the right to insure the mortgaged ship on behalf and at the expense of the owner i f the ship 
is uninsured or partly insured. This is the case of insurance of another person's interest and the mortgagee has the right to 
claim immediate payment of the debt i f the debtor does not pay the insurance p re rmum 
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right which is indirectly exposed to maritime perils since the occurrence of insured risks 

may result indirectly in the forfeiture of the mortgagee right or in con^lete elimination of 

its economic value. This kind of insurance transaction provides the mortgagee with a more 

complete security, but at his own expense, the mortgagee is the second contracting party, 

the insured and the beneficiary of the insurance indemnity. 

4.10. Double Insurance and the Measure of Indemnity. 
4.10.1. Double Insurance and the Measure of Indemnity in Marine 
Insurance Contracts under the English Law Regime. 

When property is insured for the same adventure under more than one policy, double 

insurance exists. The MIA 1906 provides in section 32 certain rules to be applied. In order 

to constitute double insurance, die first requirement of the Act is that the insurances must 

have been effected by or on behalf of the assured on the same adventure and interest or on 

any part thereof. The policies do not have to be the same in all respects. As long as they 

overlap in their scope sufficiently to cover the assured's interest on the same adventure then 

this first requirement of double insurance will be satisfied. The second requirement set 

by the MIA is that through the effecting of double insurance, the facts insured exceed the 

indemnity allowed by the Act. It is with this subsection of tlie MIA 1906 s.32(l) that the 

indemnity principle is correlated. 

Although double or multiple insurance of the same risk is lawful, however, the assured is 

entitled to satisfaction of his loss only once. He may proceed against any one insurer or 

combination of insurers for the whole sum due, leaving any insurer who pays more than his 

rateable proportion of ±e loss to recover contribution from the other insurers."^^ In practice, 

double insurance is mostly encountered in respect of cargo and rarely with slnps. 

As already stated hereinabove, double insurance wiU arise where two policies provide that 

the insurer is not liable if the assured is entitled to indemnity under another policy. The 

presence of such a clause in one policy prevents that clause in the other from taking effect 

so that each insurer is liable. Thus, a clause of exclusion by reference to another policy is 

effective only if there is another policy on which tlie assured can obtain indemnification, 

the insurer bearing the burden of proving the existence of such a policy. In contrast, double 

See Article: Argyriadis A : M o n n g Gf/ieroZ i n fAe Z/igAf Greet Zxiw. 3 2 
(1979)Revue Hellenigue de Droit M e m a t i o n a l 28-40. 

™ See p.438-439, R.J. Lambeth, op ciL 

See S.80 M I A 1906; Also see p. 425. H . BennetL op cil. 
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insurance is avoided by rateable proportion clauses, by virtue of which the insurer's 

liabilities to the assured are aH reduced to the appropriate percentage of the loss.̂ "̂̂  These 

clauses are nowadays contained in insurances as standard clauses. In relation to their 

function, we discuss herein below the recent ruling in Z/ifwroMCg f Zc v f rovWenf 

In this case, the appellant Drake Insurance pic sought to recover a 

contribution in equity from the respondent Provident Insurance pic on the basis that both 

companies were insurers of the same loss.̂ ^^ However, Provident has purported to avoid its 

policy. Provident disputes its liability towards Drake, to share in that loss, aDeging that 

there is no double insurance and even if there is such, a special clause in Drake's policy 

limited Drake's liability in a case of double insurance to only lialf of the loss; so that by 

paying the loss in fnU, Drake was a volunteer and cannot recover. At First Instance the 

judge agreed with this defence; however, the Court of Appeal allowed Drake's appeal on 

the grounds that Provident was not entitled to avoid its policy and Drake was not a 

volunteer. In reaching its decision. Lord Justice Rix stated - in relation to the question 

whether the rateable proportion clause excludes the right to contribution and subject to the 

question of voluntary payment - that the mere existence of the rateable proportion clause is 

not excluding the operation of the equitable rule of contribution. His Honour, further on, 

went to state that the clause does not of itself exclude a right to contribution -seeing that the 

essence of the clause is to apply a rateable liability as a matter of contract-, that it would be 

surprising if it had the effect of prejudicing one insurer who had paid too much, and that 

each insurer has not ceased to insure for the same loss just because he cannot be forced by 

contract to pay more than the rateable proportion or because the clause in effect requires the 

insured to involve both bis insurers at once in order to obtain a full indemnity. Justice 

Clarke, agreed and added that Provident - by its argument that Drake paid as a volunteer -

was only seeking to achieve a result by which Drake remains liable for the whole claim, 

when in equity the former should be shared between them His Honour, being rather 

critical, stated that such a result would show the insurance industry in a very poor hght, 

thus, Drake is entitled to a 50% contribution from Provident, following the correct 

construction of the "rateable proportion" clause. 

See p. 427. Bennetl H . : 77^ Z/iw Zn^wronce. Oxford 1 9 % . 

^^[CA 17 Dec. 2003 1 

A third parly, M r Beack, was inured by a car di iven by Mrs Kaur who was d n v i n g her husband's car and was insured 
under her policy wi th Drake i n respect of any car diiven by her m t h its owner's consenL Her husband, D r Singh, was 
insured under bis pol icy w i th Aovident i n respect of the car which Mrs Kaur was d n v i n g at the time of the accident and 
Mrs Kaur was a named driver on his pohcs'. 
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Where the assured claims under a valued policy, he must give credit as against the 

valuation for any sum of money received under any other policy regardless of the actual 

value of the subject-matter insured. The rule is uncontroversial where both policies contain 

the same valuation. In Morgan v. f the two policies valued the insured ship at 

f2,500. Payment of jE2,500 on one policy provided the assured with the full indemnity for 

winch he had bargained and constituted satisfaction under both policies. Where the two 

policies contain different valuations, however, the case is different. InBrwce v. a 

ship was insured for four different sums under four pohcies containing three different 

valuations. The assured having recovered a total of jE3,126 under three of the pohcies, the 

issue was the measure of indemnity recoverable under the fourth pohcy under which the 

vessel was valued at f3,200. It was held that the assured was bound by the agreed 

valuation, had to give credit for the sums already received under the other policies, and was 

therefore entitled only to the balance of f3,200. With respect to unvalued policies, the 

same rule operates except that credit must be given against the fiiU insurable value. 

Should the assured receive more tlian the measure of indemnity allowed under the 1906 

Act, the excess is held in trust for the insurers in proportion according to tlieir contribution 

r i g h t s . ^ ^ " 

A recent case illustrating, amidst other issues, the concept of double insurance, the right to 

contribution and the measure of indemnity in case of double insurance is 0 ' v. 

where two vessels owned by a company and managed by two others were insured 

by a Lloyd's syndicate under an H&M policy. The partially managing company managing 

partially the vessels, in view of the owning company's inability to pay the owed premiums 

and the broker's threats to withdraw the insurance, sought alternative cover for one of the 

two vessels and a policy was issued to tlis effect by another syndicate (the Jones 

Syndicate) at Lloyd's. Meanwhile, the vessel insured ran aground and became a 

constructive total loss. Upon hearing of the casualty the partially managing coir^any 

learned that he initial policy liad not in fact been cancelled, thus cancelled the second one 

effected by them, tendered notice of abandonment to the underwriters of the primar)' policy 

and claimed for a constructive total loss. The underwriters initially agreed to a reached 

^ (1850)4 Exch. 615. 

™ (1863)1 H & C 769. 

S e c d m 32(2)c M I A 1906. 

SecUon 32(2)d M I A 1906. 

O ' .gang r. ofAerj [2003] AH E R ( D ) 510 (Jul) 
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setilement, tlien lessened the sum they were willing to pay on the basis that the other 

insurer was liable as there had been over-insurance by double insurance. In relation to the 

issue of double insurance, the Court ruled that there was no double insurance but the initial 

underwriters had not lost the right to contribution by reason of the cancellation of the 

second policy. The Court said that it would be extraordinary to accept that an insurer and 

nis insured could agree to a cancellation with the specific and avowed intention of allowing 

the insurer to avoid a liability to contribute - and could do so at any time up to the point at 

which the loss was paid by the otlier insurer. Thus, the second policy had not been 

effectively avoided by Jones. In relation to the value of the primary Underwriters' right to 

contribution , the Court stated that, since there has been no marine insurance case in which 

the precise method of calculation of co-insurers' contributions has arisen for decision, in the 

present case the "independent liability" nethod^^" should be adopted,. And the primary 

syndicate should recover a contribution of US$ 1,666,666.67 (or one chird of the total loss), 

leaving it to bear the balance (two-thirds) itself. The Court also stated that there should be 

contribution payable by Jones referable to the fill! insured value of the vessel under the 

second policy. 

Increased value policies, common in cargo insurance, do not give rise to double insurance, 

because the subject-matter of the 'increased value policy' is not the goods themselves but 

the increased value thereof Thus, rights of contribution do not arise for the underwriters on 

the goods as against increased value underwriters. 

An assured may over-insure by taking up a 'p.p.L' policy in addition to the standard hull, 

cargo or freight policy. This occurred in T/ie where, in addition to the hull 

and freight policies, additional valued pohcies on disbursements and on huU and 

disbursements were also taken out by the assured. The House of Lords held that 

eventhough the insurances on disbursements were 'p.p.i.' policies, nonetheless there was a 

By which each insurer's contribution is to be adjusted proportionately to the a m o u n t which each would be 

independently l iable to pay to the insured in respect of the loss sustained (a s suming n o recovery under any other policy). 

In the case of B o o f v. /nfMrance Co [(1936) 2 K B 121] a cargo was insured for its ful l value at 
the time of shipment. The value rose duriag the voyage and an increased value po l icy was taken out wi th o t W 
underwriters. The cargo was totally lost and the assured was paid in full b y the p r i m a r y underwri ters and the Increased 
Value underwriters for their respective interests. Thus, a smaller sum than the one paid b y the primary underwriters was 
received i n general average which the primary underwriters clamied in full as subrogation. B y (he introduction of the 
Clause 14 of the Institute Cargo Clauses ( A ) , ^ ) . ( C ) , the result of Qie decision i n Boog r. Aoni jar t /MwzMg Co 

A B 727 . / was altered and what were considered to be Ihe inequitable consequences have been rectiSed. I f the 
assured takes out increased value insurances on conditions more limited than the pr imary policy, not only might he Snd 
himself partially under-insured but certain indemnities which would otherwise b e payable in ful l under the primar}' pohcy 
would be reduced , See pp.463 onwards O ' M a y , op.cit 
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double insurance, as much thai was covered in the hull and ireight policies being also 

covered by the pohcies on disbursements 284 

According to section 84(3)(i) of the MIA 1906, if the assured has over-insured by double 

insurance, a proportionate part of the several premiums is returnable upon the fulfilment of 

certain conditions set out by the Act. This provision is said to have largely codified v. 

a case concerning multiple insurance of cargo where five pohcies were 

taken out on the day preceding its safe arrival and a further six were concluded 60MG 

after arrival. The main issue here was whether the underwriters on the first group of 

pohcies should contribute to the rebate of premium. No rebate was actually due Srom them, 

however, because the risk had attached. Thus, tbey were entitled to full premium as 

compensation for assumption of the risk.^^ 

4.10.2. Double Insurance and the Measure of Indemnity in Marine 
Insurance Contracts under the Norwegian Law Regime. 

Under Norwegian law, when the interest̂ ^^ is also insured with another insurer"^^ there is 

double insurance. The principle of primary joint and several habUity is estabhshed, and it is 

apphcable to three situations. In the first place, it applies to double insurance in the form of 

ordinary co-insurance. In the second place, the pmvision becomes significant when there is 

in the traditional sense, i.e. where several parallel insurances are 

effected which in the aggregate will give the assured more compensation than the loss he 

has suffered. The third situation where there is double insurance is when a loss is covered 

partly under the primary cover of an insurance, partly as costs to avert or minimise the loss 

under another insurance. In case one insurance has been made subsidiary, the primary 

^ See pp.5-14 S.Hodges. op.ciL 

366 See p 431, H . Bennett, op cit. 

^ As per paragraph 2-6 of the N M I P 1996. 

2S8 Paragraph 2-6 

In principle, this loss shoiHd be covered under the insurance which covers costs to avert or minimise the loss. Y e L here 
also the assured must initially be entitled to claim damages f rom both insurers according to § 2-6. The size of the 
condensation to which the assured enfzV/et/" wiU depend on the insurance conditions. I f the conditions authorise cover 
of varying amounts it is the highest amount %&ich is decisive for the size of the claim. UntU the assured has recovered 
this amount, he may bring a c la im against any of the insurers he wishes wi thin the terms of the conditions which the 
relevant insurer has accepted. The provision contained in subparagraph 1 is o n l y apphcable i n the event of a conflict 
between two insurances covering the same peril 
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rule is that the insurer who has subsidiary liability is only liable fbr the amount for which 

the assured does not have cover with other uisurers.^^° 

4.10.3. Double Insurance and the Measure of Indemnity in Marine 
Insurance Contracts under the Canadian Law Regime. 

In Canada, when a loss occurs that is covered by two or more policies of insurance, it is 

known as double insurance. In such a case there is immediately a question as to which of 

the policies is primary and which is excess which will determine the rights of the insurers 

as between themselves with regards to contribution. To resolve these problems "other 

mji/roMcg" clauses were developed, also, in Canada. These clauses generally fall into one 

of three categories: The first type of clause is a "pro-rata clause", which provides that both 

policies shah share the loss pro-rata. The second type of clause is an "excess clause" which 

stipulates that the pohcy in which the clause is contained is excess and the other policy is 

primary. The third type of clause is called an "escape clause". It provides that in tlie event 

of other insurance, the pohcy wiH be void or wiU not contribute. 

There has been a good deal of case law dealing with competing "other insurance" clauses. 

Most of this case law has involved situations where the two pohcies have contained similar 

"other insurance" clauses, i.e. where both policies contain a pro-rata clause or both contain 

an excess clause. In those situations, the courts have held that the two clauses cancel each 

other out with the result that both insurers must contribute rateably to the loss.̂ ^^ There 

have also been some cases that have considered situations involving two different types of 

"odier insurance" clauses. One of the leading cases is the British Columbia case namely 

v. 5'imcoe & E/ig Gg/zera/ jwrancg Co. ef ad wMch was afArmed 

on appea l .Th i s case concerned a personal injury, the hability for which was covered by 

two pohcies of insurance. Both policies contained "other insurance" clauses. One policy 

contained a pro-rata clause and the other contained an excess clause. The Court held that 

If several insurances are made subsidiary, there is a risk that the assured may be left without settlement because both or 
all of the insurers may invoke their subsidiarity clauses. During the Plan revision, it was decided that in such cases a 
primary joint and several liability should be imposed on the insurers vis-a-vis the assured. Paragraph 14 of the 1964 Plan 
contained a provision relating to the duty of the person effecting the insurance to disclose any other insurances he miglit 
have. The provision has, therefore, been deleted. If tlie insurer in a recourse settlement should need to know about other 
insurances, he can ask the person effecting the insurance after the loss has occurred. 

"''See for example Cases; Weddell v. Road Transport & General Insurance Co. [1932] 2 K.B. 563; McGeough Stay'N 
Jm eMofor /ww Znc. (1994) 92 B.C.L.R. (2d) 288; and ^imcoe & Erie Genera/ Co. v. JiTanfa GsTKro/ 
/ n f w a w e Co. (1994) 93 B.C.L.R. (2d) ].). 

^ (1980)22B.C.L .R . 374. 

^ A t ( 1 9 8 1 ) 2 7 B . C . L . R . 8 9 . 
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the resolution of the issue depended on the precise wording of the two clauses and when 

this wording was taken into account the policy with the pro-rata clause was held to be the 

primary policy and the policy with the excess clause was the excess one. 

4.11. General Conclusive Remarks and Comparative Discussion. 

English law, having enjoyed long enough a dominant position in the area of marine 

insurance, has developed a law regime to regulate marine insurance with the aim to create a 

perfect and absolute indemnity. 

Certain peculiarities, which exist by nature in this rather technical area of law, have 

in^osed the requirement for prerequisites to be met and for assungitions to be made and, in 

effect, the perfection sought has been partially icopaired. Thus, under English law, a 

distinction needs to be drawn between a sum insured and an agreed value, the former 

delimiting the financial cover by stating the maximum potential liability of the insurer 

under the policy and the latter being conclusive evidence of the insurable value of the 

insured property so valued and - as such - playing a crucial role in determining the precise 

amount of the insurer's liability. The mechanism of agreed valuation has proved beneficial 

to the interest of the assured and tlie insurer and, altliough it is departing from the 

indemnity principle, Courts have agreed to implement it for the sake of commercial 

convenience. The law, however, prevents over-indemnification and to this extent valuation 

is contested and re-opened in case it is excessive and amounts to fraud and material non-

disclosure. Similarly, in double insurance the assured can recover against the various 

insurers but he is overall limited to indemnification once and only for the loss sustained. 

It is my personal belief that, overall, the means have justified the goal with regards to 

valuation and the measuie of indemnity offered in marine insurance. An over-valued 

subject-matter insured does not imply an automatic re-openness of the valuation but, at tlie 

same time, it does not necessarily inq)ly that the latter is not fraudulent. We notice that 

agreed valuation, by nature and by definition, entails the overvaluation danger which in its 

turn attributes to the indemnity flaws; nevertheless Courts, today, support valued pohcies 

and sanction overvaluation in the existence of insurable interest and in the absence of 

underwriting on "p.p.i." terms. Similarly, judging the law on the measure of indemnity, we 
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note that it has managed to serve well its goal and has enhanced the award of fair - though 
294 imperfect - indemnification. 

The same aim dominates the regulation of marine insurance law, in the rest of the 

jurisdictions examined in the present thesis, in relation to the measure of indemnity. All 

jurisdictions impose severe sanctions to tackle fraud in the valuation process. In Greece and 

in France, the Courts appmve the use of valuation despite its flaws and the law protects the 

insurer in case of fraud in valuation, by enabling him void the contract. Under Greek law, 

he may also sue for damages on the basis of the fraud occurred. Similarly under American 

law, as well as in the case of Canada and Australia there is voidance of the contract in the 

presence of fraud. In Norway, fraud in valuation leads to an extra sanction if conpared with 

the case of simple non fraudulent overvaluation, i.e. not only valuation is eliminated, but 

there is also voidance of the contract. 

Not least - as an illustrative example of the effort to establish the fairest possible measure of 

indemnity - from the "family" of the common law jurisdictions, it is worth noting tliat 

Canada has established the use of "other insurances" clauses, to regulate the 

characterisation of policies as primary and excess in case of double insurance,following 

tlie example of England where rateable contribution and excess clauses are used since long 

and rateable proportion clauses, in particular, are mostly common and standard in 

insurances nowadays. 

Further on, in Chapter five (5) we will discuss the position in all jurisdictions in relation to 

the rights of insurer on pa^mient and the doctrine of subrogation. 

^ To this efYecl the various cases together with the Institute Clauses have contributed a lot, mminly as a means of keeping 
updated the text of law as the latter is set out in the M I A 1906. 

These clauses provide a solution to the problem of over-indemniGcation in the case of double insurance, either by 
setting a pro-rata clause as per which the loss is to be shared cm a pro-rata basis between the t w o contracts; or by setting an 
excess clause, thus constituting the one contract as primary and the other with that clause as an excess one; or by setting 
an escape clause, so called because the contract with it is void or non-contributable. should (here be any other contract. 
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CHAPTER FIVE (5): 

SUBROGATION RIGHTS ARISING FROM MARINE 

INSURANCE CONTRACTS IN SOME OF THE COMMON 

LAW AND CONTINENTAL LAW JURISDICTIONS. 

5.1. The Rights of the Insurer on Payment under Marme Insurance 
Contracts in the English Law Regime. 
5.1.1. The Doctrine of Subrogation: Definition and Perspectii es of the 
Doctrine. 

Subrogation literally denotes the substitution of one person in the place of another with 

reference to a lawful claim, demand or right, so that he who is substituted succeeds to the 

rights of the other in relation to the debt or claim, and its rights, remedies, or securities. In 

the context of marine insurance, subrogation is the right by which an underwriter, having 

settled a loss, is entitled to place himself in the position of the assured, to the extent of 

acquiring aD the rights and remedies in respect of the loss which the assured may have 

possessed either in the nature of proceedings for con^nsation, or recovery in the name of 

the assured against third parties, or in obtaining general average contribution thereto/ 

There is a disagreement as to the origins of the rights of subrogation in English law, with 

two conflicting views generally being advanced. One view is that subrogation is the child 

of equity, being imposed by the Courts so as to prevent unjust enrichment of the assured at 

the expense of the insurer.^ The school of thought supporting this view, holds that 

subrogation is a principle of equity and that the insurer's rights of subrogation were 

acquired from Chancery in the early case of TZanckZ v. Cochran ^ whereby it was stated that 

the insurer possessed "fAe ggwify" on the recognition, by courts of equity in the 

century, of the notion of subrogation.'^ Tlie otlier view is that the rights of subrogation 

are terms implied into the insurance contract, with the role of equity being limited to force 

an intransigent insured to lend its name to an action against a third-party wrongdoer. This 

second school of thought supports that the insurer's rights of subrogation rest upon terms 

' This right extends, in cases %tere the underwriter has settled a total loss, to entitle h i m to take over what, i f anything, 
remains of the property. 

^ See Article: A .Green fAe /njwrer ' f A ' g / i k " . I n t . L L . R . 1995, 3(10). 348-352. 

^ (1748)1 Ves.Sen97 

^ See Ch. 22: N . L Jones. MocGiV/ivrm' mi fnjKrmice Law . 9''' ed., S & M , 1997. 
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implied into the contract of insurance by operation of law, whereby the assured owes a duty 

to take proceedings against third parties to reduce his loss and to account to the insurer for 

any benefits, received by him, which do reduce it. This is an analysis which has been 

developed by Dipiock J., in fngwroncg Co v. Co 

It is submitted, however, on the basis of the House of Lords authorities on v. 

and 7Vi3/?igr (& v. and as a matter of legal history, that subrogation 

in insurance law is a legal doctrine by origin. Equity developed later to support the 

development of the doctrine and thus may have created the impression that the doctrine was 

an equitable one; however it should not upstage common law at aD, for,^ the court's task 

nowadays is to see the two strands of authority -at law and in equity- moulded into a 

coherent whole. ̂  From a practical point of view, the origins of subrogation make little 

difference. The important point is that the rights of subrogation can be extended or reduced 

by the express terms of the insurance contract, with the result that it is always open to the 

rer to irr^rove his position by the use of a widely drafted subrogation clause. msur 

5.1.2. The Rights m Respect of Which Subrogation Arises and their 
Extent; the Persons Upon Which Subrogation Rights May Be Effected. 

Subrogation, being one of the first principles of insurance, apphes equally to aH contracts of 

indemnity. 

It is therefore well settled law that subrogation is a corollary of the principle of indemnity, 

since it precludes the assured 6om recovering from two sources in respect of the same loss 

and is ancillary only to indemnity contracts." 

^ [ ] 9 6 2 ] 2 Q.B. 330. 

^ [19781AC 16 

^ [ 1 9 9 3 ] A C 7 1 3 

As also staled i n the above cited cases. 

^ See C h 22: N.L.Jones: MacGifZivro)' Amk 9*^ ed.. S & M . 1997. 

See Article. A.Green fAf /nfwrer'f .ywArogaAon Ag/iff '% I n t . I . L . R . 1995.3(10) .348-332 

'' Buma/W r. (1887)3 App.Cas 279 at 339 per Blackburn LJ . 
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The principle was well defined in the case of v. and in the cases of 

Coj'fgZZam v. f a n d v. 

It is also well established that subrogation arises once the insured has been indenmiGed/^ It 

is submitted that the right may exist as a contingent one at the time of effect of the contract, 

and later on arise, i.e. after the insurer has indemnified the assured and can subsequently 

exercise bis subrogation right. In v. cargo owners had insured their cargo 

with a conq^any for f685 but - due to market fluctuations - the net value of the cargo 

increased to j[900 and the owners insured the increase in value with a Lloyd's underwriter. 

The cargo became a total loss and the assured received under both policies, as well as an 

additional sum in "lace" of general average contribution. The issue here was whether the 

increased value underwriters had an equity in it, for an amount proportional to their share of 

±e total insurance coverage. It was held that the initial insurance con^any had a right of 

subrogation when it effected the policy, in the sense of it being a contingent right. 

(1887)3 App.Cas 279, at 284 , per Lord Cairns who stated : 
"....where one person has agreed to mdemnifi' another he will, on 

making good the indemnity, be entitled to succeed to all the ways and 
means by which the person indemnified might have protected himself 
against or reimbursed himself for the loss. " 

^''(1883)11 QB 38Q at 401 BowenL.J. stated: 
" a person who wishes to recover for a total loss if he has a 

means of diminishing the loss, the result of the use of those means 
belongs to the underwriters. If he does diminish the loss, he must 
account for the diminution to the underwriters. " 

(1882)7 App.Cas. 333, at 339 Lord Blackburn stated: 
" where there is a contract of indemnity, and loss reduces or 

diminishes the amount which the indemnifier is bound to pay; and if the 
indemnifier has already paid it, then, if anything which diminishes the 
loss comes into the hands of the persons to whom he has paid it, it 
becomes an equity that the person who has already paid the full 
indemnity is entitled to be recouped by 
having that amount back". 

In Simpson v, Thompson (1887)3 App.Cas 279, Lord Blackburn pointed out (at 293) that the right arose fi'om the fact 
that the underwriters had paid an indemnity, and in Darrell v. Tibbitts (1880)5 Q B D 560, (at 5 6 3 ) , Brett J. observed that 
after the assured has been paid, is the insurer actually put into the place of the assured with regard to every riglit given to 
him by the law respecting the STibject-mattsr insured. And in v. gcoffw;? (1929 ) 140 L T . 1 5 1 , (at 578) Scrutton L I . 
stated that the underwriter has no right until and unless he indemnifies the assured under the policy. 

' ^ [1937 ]2KB 113. 

Both insurers have the right of subrogation and the general average contribution has to be apportioned among them as 
per their insured value. It has been proposed (See p. 14, Chen S.. zn rAe l a w q/ 'Manne / n j w w i c e , PhD 
Thesis. Faculty of Law, University of Southampton, July 1999) that i f an insurer has part of coverage of the subject-
matter insured and the other insurer has insured the other part, then both have a j oint subrocalian r i ^ t . 
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Although the rule set in Boag v. has been modified by the increased value 

clause^^, nevertheless, it is mostly in terms of academic terms that we distinguish whether 

the right arises upon conclusion of the contract or after payment, as it is only after payment 

tliat the insurer can exercise his right. All that, are stated in the MIA 1906 in section 79. 

The Act draws a clear distinction between cases where an underwriter has paid a total loss, 

where he is entitled to take over the interest of the assured . .m M'Aargver /May rgmam o/" 

fAe ybr", and cases where he has paid only a partial loss, where no 

such proprietary interest as in the former case is acquired by the underwriter. The 

underwriter, in any case, is on payment subrogated to all the rights and remedies of the 

assured in respect of the subject-matter insured, with the qualification that in the case of a 

partial loss his rights may extend only so lar as the assured may have been indemnified. 

Thus, the fundamental difference between the right of subrogation in cases of total loss as 

opposed to partial loss, is that in the former case - in addition to the right of subrogation -

the insurer actually takes over the interest of the Eissured in the remains of the sutgect-

matter, whereas in the latter he merely has the right to pursue claims against tliird parties 

without obtaining a co-existing interest in the goods.^" However, an express clause of 

subrogation in a contract of insurance may modify the doctrine operated by law and give 

the insurer the subrogation right before the insured has been indemnified.^^ 

The insurer is restricted to the rights incident to and arising out of the tiling insured. Thus, 

in 5'ga Z/zj'MraMce v. where the insured vessel was lost in collision with another 

vessel before the chartered freight was earned, the owners - although having given notice of 

abandonment - were paid for a total loss and the insurers were not held being entitled to the 

benefit of the cong^ensation received by the owners of the vessel at fault in respect of the 

loss of freight. Similarly, if a vessel is damaged by coHision and her owners recover, from 

those by whose neghgence the collision was caused, damages in respect of matters which 

are not covered by a policy on ship, the underwriters cannot - by paying for a total loss -

recover from their assured sums paid to them by the wrongdoer but not paid as part of the 

value of the ship insured. The underwriter is only entitled to the benefit of such remedies, 

' ^ [ 1 9 3 7 ] 2 K B 113. 

Instimte Cargo Clauses l / l /82 .Cla i ise 14. 

see p. 201, P SeJlman, op cil. 

See Birds J.: " C o n f r a c / W zn JnjMrwicc [1979] JBL, 124. 

^ (1884)13 Q B D 706 
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rights or other advantages, as the assured would himself be able to enjoy. The underwriter 

has no independent rights of his own, cannot sue in his own name and is not^ liable to give 

discovery in an action brought in his interest in the name of the assured.̂ '̂  The advantages 

to which the insurer, by subrogation, succeeds are only advantages to which the assured is 

or was, by right, entitled.^ If an assured, who has sustained a loss in respect of which he 

has a claim against some third party, intends to make a claim upon his policy, he must take 

care not to come to any arrangements with such third party winch may prejudice the 

insurer's rights of subrogation. If he effectually renounces any rights or remedies which he 

may have, he will be bound to give credit to his insurers for the value of such rights or 

remedies. There seems no reason however, why an assured should not give the diird party a 

release, subject to the insurer's right of subrogation. In the same way, the insurer's rights of 

subrogation will not be diminished by any contract made by the assured with a subsequent 

insurer; for, just as the insurer is only entitled to the benefit of such remedies, rights or 

other advantages as the assured would himself enjoy, same, on subrogation he is entitled to 

that benefit unimpaired by dealings of the assured with other persons.^^ 

By virme of the doctrine of subrogation, the insurer can also recover from the assured the 

value of any benefits received by him incidental to the loss. Wliere the assured receives 

some kind of compensation, from an outside source, which cannot be actually seen as a 

form of insurance, there needs to be clarified whether the corr^nsation was intended to be 

a gift or a sort of indemnity for the assured, in respect of the loss he may have suffered. The 

insurers are entitled to the benefit of gifts made to the assured for tlie purpose of reducing 

the loss, provided they were not intended exclusively fbr the benefit of the assured. 

In v. underwriters paid the assured's claim in respect of 

a cargo destroyed by a Confederate cruiser. The claim was paid on a valued basis, which 

was less than the actual value of the cargo. Subsequently, an Act of Congress established a 

As lie is distinct f r o m the assured. 

24 
See Case: Jamcf TVekon v. D'ne [1906J2 KB. 

^ This was (he ground of L. I .Brett 's decision in the Case of Cai ieHoin v. (1888)11 Q B D 380. and was 
considered also to have been the ground of the decision of the House of Lords, i n the case of Bwrnanff v. AoffoconocA; 
(1881)6 Q B D 633: however , as it appears after more careful consideration of the ruling, it is to b e said that the House of 
Lords justified these decisions not on the ground suggested by L.J. Brett bu t because the payments, though voluntary, 
were - b y the very terms of the declaration under which they were made - intended to condensate those who had actually 
been the losers by the Spanish depredations 

^ See Boag r. AancfoMfManhe /njurance Cb [1936]2 K B 121.,' See C h 31, M . J . Must iE & J.C.B. GiUman, op.cit 

0 8 8 2 ) 7 App Cas 333. 
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conq^ensation fund out of which the assured was paid the difference between the actual loss 

and the sum received from underwriters. Under the provisions of that Act, no claim against 

the compensation fund was allowed for any loss which the irgured party had received by 

way of indemnity h-om an insurer and no claim was allowed by or on behalf of any insurer, 

either in his own right or in that of the assured party. The House of Lords held that 

underwriters were not entitled to recover the compensation from the assured. 

In Merrgf v. CopifoZ the plaintiff was a representative Lloyd's 

under%'riter who was reinsured under pohcies of reinsurance issued by the defendants. It 

was found that the plaintiff was entitled to recover $113,000 under various reinsurance 

contracts. However, about $45,000 had been paid to the plaintiff by their brokers, although 

these brokers were under no legal liabihty to make the payment. The payment was found to 

have been made to retain the plaintiffs goodwill and that the brokers expected to be 

reimbursed by the defendants. The payment was a gift even though it was made for 

commercial reasons. Although making it clear that it is a question of fact in each case 

whether or not a gift has been paid in diminution of the loss, Steyn J. said that if the assured 

can prove that the glA was intended solely for his benefit, it must be disregarded in 

assessing the assured's recoverable loss from the insurer. In Cofonia Vier&fcAgrwng AG v. 

A7M0C0 O;/ Co, however, Amoco sold a cargo of Naptha on f.o.b. terms. The cargo was 

bought through a chain of contracts by ICI on c.i.f terms. The cargo was found to be 

contaminated on dehvery due to Amoco s neghgence. The claim by ICI was settled in full 

by Amoco altliough there was no discernible claim against them by ICI and although 

Amoco may well have been entitled to limit their habihty to other parties in the chain. The 

Court of Appeal said that the crucial question was whether, on the construction of the 

settlement documents between Amoco and ICI, it was the intention of Amoco to beneiit ICI 

to the exclusion of underw riters. It was held that the payment by Amoco could not be 

regarded as a gift to ICI and it should be regarded as paid in diminution of ICI's loss. 

Underwriters were therefore not hable under the pohcy.^° It has been concluded, however, 

that it is incorrect to say that underwriters can under no circumstances be entitled to 

advantages received by their assured otherwise than as of right, and this view was 

U n y d s R e p j 6 9 

11997]! U o y d s R e p 26 ] 

^ See Ch 8. Mance J Goldrein L . Merk in R ' Dzjpwfej London L L P L i d 1999. 
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supported in v. f In addition, the decision in v. Vii/̂ agg Afai/i 

is a clear authority for the rule that insurers are entitled to the 

benefit of gifts made to the assured for the purpose of reducing the loss, provided that they 

were not intended exclusively for the benefit of the assured. 

Where the assured has rights both against his insurers and against a third party, in respect of 

a loss, he may recover &om them an aggregate sum substantially in excess of his loss. If, 

after satisfaction 6om the insurers, the assured receives any further corcpensation in respect 

of his loss, he must hold it as a trustee fbr his insurer. The underwriter has the right to 

recover from the assured any sums, received by him, not only incidental to the losŝ ^ but 

also those received in diminution of the loss. This further right reflects the principle that the 

assured is not entitled to receive more than a full indemnity fbr his loss. In Caa'fg/faiM v. 

f a vendor contracted with a third party to seU a house at a specific sum, the house 

having been insured by the vendor against fire. Under the terms of the contract, the 

purchaser completed the purchase paying the specified sum to the vendor. The underwriter, 

who had paid the vendor in respect of the loss, brought an action to recover the money paid 

by die purchaser and was held entitled to recover a sum equal to the insurance money from 

the vendor.^^ 

It is an established principle of subrogation that an underwriter is entitled only to the 

assured's rights and remedies in respect of the subject-matter insured, in so far as he has 

indemnified the assured. Tims, if the sum recovered by tlie assured exceeds the amount paid 

under the policy by the underwriter, then the underwriter is entitled to have refunded to 

himself, under subrogation, only the sum he has paid.^^ 

In addition, he may be entitled to interest attaching to his payment. Yet, even where the 

underwriter has exercised rights of ownership, his rights are limited to the subject-matter 

^ ' (1883)11 Q B D 4 0 4 . 

^ = [ 1 9 0 5 ] l ( ) C o m C a s 8 9 . 

Ak akeadv stated above. 

' ( 1883 )1 ] Q B D 3 8 0 , 

The judgement of U Brett in this case, described later on by J. Diplock as the Zocwj cZajjicwf of the doctrine of 
subrogation in insurance law. has set out the full extent of the l i ^ t s to wMch the insurer is subrogated. 

^ See Case: Co D t / v. Co I f f / [ 1 9 6 1 1 1 l i o y d ' s Rep. 479. 
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insured. The insurer cannot, by virtue of the doctrine of subrogation, acquire rights which 

the assured never possessed. 

The rights and remedies brought about by way of subrogation may only be acted upon in 

the name of the assured who has been indemniAed.^^ Lord Jauncey stated in the Case of 

PffroZew/M Co v. .ffa/Z Co (& the 

foDo wing : 

" . . . W / i g r e o n ro f / i e 

r i g A f f q/"fo/MgoMg w A o m Ag A o f W g T w i z / ^ e f / A g c o n 

onZy pMr.ywg fAogg rigAfg i n ( / ig n o m g o/'zAaz 

p g r f o M ". 

The insurer, on indemnifying against costs, may sue in the assured's name any person 

tlirough whose default or wrongdoing the loss may have occurred. This applies whether the 

loss is a total or a partial one. Accordingly, where damage is done by a third party to the 

thing insured, he may be sued by the insurer in the name of the assured. The insurer, 

however, is entitled to sue in his own name where the assured has assigned to the insurer 

his right of action in respect of the subject-matter, 

As the foundation of the right of subrogation is payment under a contract of indemnity, in 

case the payment by an underwriter is not made under a legally enforceable contract of 

indemnity, be acquires no right of submgation.'̂ ^ Rights of subrogation are not acquired by 

underwriters under a 'p.p.i.' or 'honour' policy, hi JoAn v. Mofor [/nioM 

Insurance Co. Ltcf^ , the owners of a ship, which was sunk in a collision, obtained a 

In the case of Attorney-General v. Glen Line Ltd, [1930J36 Com Cas, 1.. a dispute arose as to whether a claim by the 
Crown, as reinsuiing underwriters, to be entitled to a sum paid by the German Government as compensation to 
shipowners was well founded. It was held that the sum recovered by the former owners was not paid to them in respect of 
the loss of their ship but in respect of losses they might reasonably have expected to make by the use of their ship, and it 
was not therefore a sum to which the underwriters were entitled by reason of their payment of a total loss under policies 
insuring the ship itself {See pp.451-462, R.J.Lambeth, op.cit,} 

^ See p.17. S.Hodges: Cases and Material on Marine Insurance Law. Cavendish Publications 1999. 

[1988]3 W L R 730. H L / O n this principle, it was held i n A'mpfon v. TTiom^on [(1877)3 App.Cas 279 ] that, where a 
ship was sunk in collision with another ship of the same ownership, the underwriters - who had paid a total loss on the 
ship sunk had no right of recovery from the owner - although the other ship was at fault. Where a policy on cargo was 
effected by a ship-owner on behalf of the cargo-owner, it was held that the underwriters were entitled to pursue a claim 
under subrogation in the name of their assured, i.e. the cargo-owner, against the ship-owner in whose name as agent only 
the policy had been effected {See Case: The 'Yasim' [1979J2 Lloyd's Rep. 4 5 . S e e pp.451-462 , R.J.Lambeth, op.cit.} 

see p 458 E. R . Hardy Ivamy. op cit 

This was made clear in the case of Eofivartf; i& Co Licf v, Mofor L%o7? Znjwoncg Co Z j j [1922]2 K B 249.,' See pp.4Sl-
462 R J.Lambeth, op.cit. 

" [1922]2 KB 249 
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declaration tliat the underwriters, who had paid them a total loss under a 'p.p.L' policy, 

were not entitled to share in the recovery made in the collision proceedings. There was no 

legally enforceable right under the 'p.p.i.' policy to give rise to subrogation. Sioiilarly, a 

liquidator of an insurer is bound to disallow altogether a claim by an assured based on a 

'p.p.i' policy, because it is unenforceable in law.'̂ ^ 

The doctrine of subrogation is applied to all insurers, including the assured himself if he is 

his own insurer ibr part of the loss. Thus, in TAg Gir/ a vessel was insured Ibr 

f1,000 Being valued at f1,350 in the policy. She was sunk in a collision and became a total 

loss. The insurers paid the assured the f1,000 and on suing the vessel at fault recovered 

f1,000. It was held that the assured was entitled to recover from the insurers 350/1,350 of 

the f1,000 since he was Ins own insurer for the amount of il350. On the other hand, in 

Manng Co v. CAiZion after she had 

collided with another vessel- the insurers paid a total loss on a vessel insured for f45,000 

on an agreed value of that amount. Proceedings were taken against the other vessel and the 

assured was awarded 3/5 of the actual value of his vessel, which was jB65,000. It was held 

that the insurers were entitled to the whole of the amount recovered in the collision action. 

Tlie doctrine of subrogation also operates in favour of a reinsurer. Thus, in A 

GgoemZf & rngffg v. A^^wrancg Co/pn person A reinsured person B in 

respect of certain risks on which person B had insured person C. Person B paid person C, 

and person A paid person B in respect of losses in the poHcy. It was held that when person 

B recovered person C, the amount was paid on the basis tliat he had been induced to pay as 

a result of a &audulent misrepresentation; the losses paid not being in fact risks under the 

policy. Thus, the principle of subrogation operated to entitle person A to recover 6om 

person B the amount so recovered. But it was also held that person B was entitled to deduct 

the costs properly incurred in recovering the money from 

See Ae Zontfon CowM/y G^mmercW [1922]2 Ch. 67 . / See pp.463 onwards, O ' M a y , op.cit. 

' ^ [ 1 9 0 6 ] 2 2 T L R 4 7 5 . 

KB 30. 

[1907]2 KB 804. 

See pp, 458-460, E. R. Hardy Ivamy. op cit. 
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Another distinction need be drawn between subrogation and abandonment. has 

stated that abandonment is a corollary of the doctrine of subrogation and has also 

pointed out that the two doctrines are closely related. Likewise, has stated (hat the 

doctrine of abandonment is in its origins hoked to that of subrogation, both share the 

objective of preventing the assured to receive more than an indemnity and the former is 

frequently regarded as the sub-rule of the latter. The rights of subrogation and those 

resulting from abandonment are not identical but con^linientary: whereas abandonment 

has effect only in cases of total loss, subrogation apphes to all contracts of indemnity and to 

all cases in which any loss is reimbursed by the party indemnifying, whether it be partial or 

total.̂ ^ Subrogation confers upon the insurer rights to pursue the assured's claims against 

the tlnrd parties for the loss of the subject-matter, whereas abandonment merely confers on 

the insurer rights over remains of the subject-matter and the proprietary right incidental 

thereto. Subrogation does not permit the insurer to sue in his own name, whereas - upon 

acceptance of the abandonment - the insurer becomes owner of the remains of the subject-

matter insured and all rights and obhgations arising A-om it are conferred upon him. Thus, 

another difference is that any profits earned by the insurer from abandoned property will 

accrue to him, whereas the subrogated insurer is only allowed to retain what he has paid 

for. Finally, subrogation operates automatically - by operation of law - as a result of the 

principle of indemnity to confer rights upon the insurer, whereas abandonment does not 

automatically divest the ownership of the assured to the insurer and it is the insurer who has 

tlie option to take over tlie remain of the subject-matter insured upon payment of the loss.^^ 

See p. 95, Chalmers on Marine Insurance. 9"' ed. 

See para 1298. Muslill. M.J. & Gilman. Law q/'Marme/nfMronce A W Average. 16"' ed. vol. I.. 
Stevens. 1981. 

^MerkmR.j^/wwer'f /nfwroTice Co/zfrocflaw, Issue2C.4-2.01. 

See Ch. 31, M.J, Musiill & J.C.B. Gillman, op.cit.; In practice, insurers rarely accept abandonment, for it carries with it 
not only rights but also liabilities in respect of the abandoned property. Obvious liabilities are expenses incuixed for the 
removal of the wreck and damage caused by oil pollution. {See Cases : River Wear Comrs v. Adarnson (1877)2 App. Cas 
743, The Mosiyn [1928JAC 57, Arrow Shipping Co v. Tyne Improvement Comrs (1894)AC 508./ Should, however, the 
insurer agree expressly or implicitly to assume ownership over the remains of the subject-matter insured, he would be able 
to retain any profit made on its sale. { See Cases: AHomey Ge?iera^ v. a e n ZJ/ie [1930]36 Com Cas 1, yorkf/wre 
Insurance Co v. Nisbett Shipping Co Ltd [1961]1 Lloyd's Rep. 479/ It may be contended by some that, in tins respect, the 
principle of indemnity has failed to realise its full potential , and that the contract is not one of perfect indemnity. In 
accepting the abandonment, the insurer takes over not only rights but also liabilities in relation to the remains of the 
subject-matter insured. It could, therefore, be validly argued that as he had assumed all responsibility in respect of the 
subject-matler insured, he should be allowed to keep any reward arising tha-e from. 

See pp.158-160. Chen S.: m f/ie Aaw q/'Manne /yuwronce. PhD Thesis. Faculty of Law, University of 
Southarr^ton. July 1999. 
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5.1.3. Recovery in the Case of Under-Insurance or Partial Insurance. 

The right of the insurer against third parties arises where the assured has been fully 

indemnified and only then. A point for debate is whether the insurer - who has nKt in full 

his own obligations to the assured under the contract - can exercise his rights of subrogation 

where the sum insured under the policy is not adequate to meet the assured's total loss. In 

the absence of an express policy provision conferring subrogation rights on the insurer 

upon him meeting his fuU contractual obligations to the assured, irrespective of whether the 

assured has been indemnified overall, the question is open to doubt but the situation has 

been clarified with the ruling in v. discussed further below '̂̂ . In the case of 

underinsurance the assured is entitled to be even if the insurer has made a full 

payment under the policy terms, and any recoveries from third parties are then to be shared 

between underwriters and assured in proportion to the insurance burden each one bears^^. In 

the case of a policy was taken out for jEl,000 on a vessel valued at 

f1,350. The vessel sunk and underwriters paid a total loss of f1,000 under the policy. 

Subsequently, the sum of f1,000 was recovered from a third party and the court held that 

underwriters and insured were entitled to share the recovery mfa. However, following 

the decision in v. a different appmach has been established. In this case a 

Lloyd's syndicate took out a policy with insurers containing both an 

and an agreed Ihnit on liability. The syndicate suffered a loss and recovered on the 

policy. Tlie members also sued their own managing agents for breach of contract and 

negligence. A settlement was reached and a sum of money was held representing the 

settlement money. The purpose of proceedings between insurer and the persons assured 

was to establish the respective claims on that sum, given that it was not sufficient to meet 

the totality of insured and uninsured losses. A further issue was whether the insurers could 

exercise any proprietary rights by way of trust or lien over the money. It was determined in 

the House of Lords, that the assured should stand behind the insurer so far as recovery in 

respect of tlie excess was concerned. 

^ Nqpz'er v. A F . Aaw [1993 ] ! Uoyd 's Rep. 10. 

^ It would be inferred f rom JVapzer v. [1993] ! Lloyd's Rep. 10 that the Courts w i l l hold in future that insurers are 
entitled to be simply subrogated to their assured's r i ^ t of action from the moment the latter is ful ly indemniSed under the 
policy terms, even though he may not have been fully compensated for his loss. 

See Case: TAg 1907]P.216. 

* [ 1 9 0 7 ] P 2 1 6 . 

^ See Coje E f f n c t v. Hunfer." Napier omf Er tnc t v. R F fJcf [1993]1 A l l E R 385; [19931 A C 
713. H L . 
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As inferred fromNqpfgr v. Courts will not regard the contract of insurance with 

an excess or deductible clause as underinsurance and it will be sufRcient for the Courts to 

award a subrogation right so long as the assured has been fuDy indenmiHed under the 

policy and the insurer, meanwhile, remains dommwj Zffzf. It is also inferred that Courts will 

most probably hold, in future, that insurers are entitled to be simply subrogated to their 

assured's right of action, from the moment the assured is fiiUy indemnified under the terms 

of the policy even though they may not have been AiUy coirgiensated for their loss. 

The assured's partial indemnity should not also affect his pxasition as (fominuj Zifig in the 

claims for entire loss against the third party, even if tlie insurer has met his fuU liability 

under the pohcy. However, an express clause could provide fbr the insurer to be 

ZiftA and control tlie proceedings even before the insurer has received full indemnity and, 

indeed, it may enable the insurer to exercise a right of subrogation before payment has been 

made/^ A provision to this effect would merely constitute an agreement between the 

parties, that an existing but unenforceable right of subrogation should be treated as an 

enforceable right. Nevertheless, it may be that it is not possible to confer a subrogation 

right in situations where one otherwise does not exist, because of the danger that a clause 

purporting to do this could be said to be champertous.^° 

Certain types of policy contain an aggregate limit of liability that is less than the total value 

of the insured property, for example fleet policies (on ships or aircraft) and cargo open 

covers. The purpose of such aggregate limits is to protect underwriters from an aggregation 

of risk such as may occur if many ships, aircraft or cargoes accumulate at a particular place 

where a significant loss occurs at one time. Wliere a loss exceeds the aggregate limit, any 

recoveries in excess of the limit wHl accrue entirely to the assured on tlie "top down" 

principle until tlie limit is reached. Ic v. 

Co (No 2),̂ ^ K.A.C. insured 15 aircraft against war risk. In so far as the aircraft 

cover was concerned, the policy was subject to a limit of US$300m per occuiTence. Each 

aircraft was separately valued in a schedule to the policy, the total value fbr aU the aircraft 

being US$692m All the aircrafts having been lost, as a result of the Iraqi invasion in 1990, 

o M i i & f n c t T . f/wnfer.- ZLoMfTVqpz'er o W & f n ' c t r . T f f [ 1 9 9 3 ] ! A U E R 385; [1993] A C 713. HL . 

See Birds J. / 'ConZrocnW :» /nfwmnce Z z w " , [1979] JBL, 124. 

^ See p. 145: De ihamS.R . : in ZLmv. 1985, 

[2000] Lloyd s Rep I R 439. 
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insurers paid the limit of US$300ni. Eventually, K.A.C. recovered eight of the 15 aircraft 

insured under the policy, the agreed insured value of which was about US$375m net of 

certain recovery expenses. Underwriters contended that credit for the insured value of the 

recovered aircraft should be shared proportionately in the ratio 300/692 parts to insurers 

and 392/692 parts to K.A.C.. The Court held that underwriters were not entitled to share in 

tlie recovery. K.A.C. was entitled to apply the value of the recoveries to the uninsured loss 

of aircraft (f392m) and no credit was due to underwriters so long as the recoveries did not 

exceed that sum. 

The distribution of recoveries may create controversies, in case of an excess clause in the 

policy. Few scholars have tackled this point, except who expressed the view^^ 

that if - in case of underinsurance - a policy has an excess clause, the assured should be 

entitled to recoup the amount of his excess before the insurer is subrogated to any recovery 

from a third party. Further, the assured is entitled to a full indemnity for his actual loss 

including the excess. The rule similarly apphes where there is a deductible clause in the 

pohcy.^ In a fiilly insured policy with excess clause, the rule inferred from the 

case in the House of Lords is that that the insurer has the first claim up to his payment. The 

fact that Enghsh law has not treated the assured as his own insurer in the event of excess or 

deductible clause has been also criticised by the UNCTAD."^^ 

Deriiam S R.: Subrogation in Insurance Law. 1985. 

^ See p. 134., Derham S.R.: Subrogation in hisurancc Law. 1985. 

^ See p. 134.. Derham S.R.: Subrogation in Insurance Law. 1985; Wha l applies i n practice in case of a deductible is that 
recoveries against any claim subject to a deductible are credited to tlie underwriters in full to the extent of the sum by 
which the aggregate of the claim unreduced by any recoveries exceeds the deductible. 

V. Hunfer; LoM/Z/opier aniJEonct v. R F [ 1 9 9 3 ] ! A l l E R 385; [19931 A C 713. HL , 

See U.N. : on Trof/e oncf DeveZoprngnf.- Aeporr on Maririe Lego/ oTKf Dociimen(ar)i 
fAe Mon'ne /wwrwice Confracf, p.57, 20/11/1978,TD/B/C.4/ ISL/27. where it is reported amidst others: 

" ....It is suggested tlmt the English practice is inequitable to the 
assured. It is clear that both parties siijfer loss whenever hull damage 
occurs and the insurer pays the claim and the assured bears the 
dejzK/zbZe. Jwjf of f/ze injwrer jgf i ref fo (frnwrnf/? 

(Ae lome c^or;wn:V}'. 7; wowZd feem in rgjpecf f/iaf f/ig 
m f w e r , wko in fke o/"running (fie fcn;, cfoei nof merif 
^riE^rgnfio/ (reafmgnz m'er w/zo k i ; aHenyfet/ (o eiiminafe 
f/zg 6zn'ing f/ze inmrancf in f/zf /zr̂ f pZace. " 
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5.2. Subrogation and the Rights of the Insurer on Payment under Marine 
Insurance Contracts in the Greek Law Regime. 

Under Greek law, subrogation is a legal cession or assignment of rights generally provided 

by law (Law 2496/1997 art. 14). It is based on the concept that the assured can only be once 

indemnified. Insurers who condensate their assureds, in respect of loss or damage, are 

autoroatically subrogated and can sue in their own name the person or entity responsible for 

the loss or damage, provided that the assured was entitled to indemnification by a third 

party.^^ The insurer cannot be subrogated against the assured's rights against his ascendants 

or descendants or spouse or persons living with the assured, or bis legal representatives, 

unless they have acted in bad faith The assured must preserve rights against third parties 

for the benefit of the insurer. If not, the latter can seek damages. 

In the case of sale, alienation or liquidation of the subject-matter insured, as per art. 277 of 

the CPML (KINA), the new owner is automatically subrogated to the rights and obligations 

of the prior assured. For this to happen, the prerequisites are that an insurance contract 

must have been concluded and also that the subject-matter insured has been either sold or 

alienated or liquidated.^^ If it be a vessel, the new owner owes the full premium as well to 

the insurer and is only not liable to pay it only if he waives the contract within thirty days. 

The insurer is not liable, if the occurrence of the events due to maritime perils would not 

have happened, had the subject-matter insured not been sold, as per art. 277§2 CPML 

(KINA). 

In tlie case of cargo insurance, the insurer is not liable unless the new assured has not paid 

the premium, acting in bad faith 

^ See Spaidiotis K.: "Marine Insurance Law in Greece", Marit ime Advocate. Issue 7,April 1999. & also See Cases; 

A r a e w j Cbztrf EpTZa/], Af/zenj q/'vlfpeaZ.' 72j0/7PP700 Ep 
Apfi 1978,255; Piraeus Court of First Instance: lUlpIIeip I22'1990, ENavzA 1990,243. 

See Kianlos B D . : /nfwroncf Law, 6"" ed.. Sakkoulas Publications,Tbessaloniki.Greece 1998. 

See Velentzas L: The New Law of Private Insurance, lus Publications, Athens 1998.; The insurer is also bound by a 
valid arbitration or choice of jurisdiction clause that had been agreed between the assured and the third party responsible 
for damages. If the insurer indemnifies the assured after the latter has initiated a trial against the third party, it continues 
the trial at its place of junsdiction. Subrogation also entails the assured's procedural n ^ t s as well. The courts are not i n 
accordance whether the assured has to initiate proceedings against a third party before the insurer pays him. so that these 
r i ^ t s do not prescribe due to lapse of time barring set by law. given also the fact that the insurer cannot initiate 
proceedings before paying. Thus, in this matter courts decide on a case by case basis; however, the fact that the delay of 
the insurer may have been due to material reasons plays a decisive role (See Section GRE,p.6. Carrg^bell D. . /n/enianono/ 
ZMjwonre Low one/ wZofzon Vol, I, Oceana Pubhcations 2001.) 
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5.3. Subrogation and the Rights of the Insurer on Payment under Marine 
Insurance Contracts in Norwegian Law. 

In Norway, as per the Norwegian Marine Insurance Plan (NMIP),^° the insurer has a right 

of subrogation. More specifically, when the assured has a claim for damages against a third 

party on account of a loss, either whoHy or in part,̂ ^ the insurer is automatically subrogated 

to tlie assured's claim against the third party from the moment that he pays compensation 

under the insurance contract. The insurer is subrogated to "the rights of the assured against 

the third party concerned". This entails, that he takes over the claim for damages regardless 

of the basis on which it is founded. This does not, however, apply where the assured has a 

claim by virtue of another insurance contract. 

Tlie insurer is subrogated to the claim as it is in the assured's hands. If there is a marithne 

lien or some other security connected with the claim, the insurer may exercise this right. 

The insurer only takes over claims for damages that are connected with the interest insured 

and refer to the very losses that the insurer has covered. If the assured has suffered any 

otlier loss, that is not covered under the insurance,^^ he retains the claim for damages or the 

claim for contribution in respect of these items. Where the insurer is only partly hable for 

the loss, the situation will often be that the insurance conditions provide that the assured 

shall bear part of the loss in the form of deductions or deductibles. In that event, the 

assured shall retain a proportion of the claim for damages against the third party concerned 

equivalent to the loss he has sustained himself. The claim shall also be divided when the 

value of the interest affected by the loss is estimated to be a higher amount in the 

relationship between the assured and the third party than in that between the assured and 

the insurer and the third party is only liable for a proportion of the loss or is unable to cover 

the full value of the interest. Hence, the claim for damages shall be divided proportionately 

if the ship becomes a total loss as the result of a collision and its value is estimated to be 

higher than the hull valuation, whilst the third paity - in accordance with the rules relating 

to limitation of habihty - pays a smaller amount in damages than what the insurer has paid 

to the assured. 

See Ch. 5 sections 3.4, N M I P (1996) Commentary IhttpV/exchange.dn\'.com/nmiD/indexJilml. 

For example, as a general average contribuUan or as corcgKnsation for col l ision damage. 

For example, loss oi' t ime in connection with a collision 
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Conversely, if the value of the ship in a collision case is estimated to be an amount 

equivalent to or lower than the huD valuation, the insurer shall keep the entire claim for 

damages, unless the assured has also suffered other losses. It is the assured's claim against 

third parties which may be subjected to a proportionate division, and not the amount of 

damages which may be paid. The insurer shall invoke his proportion of the claim in his 

own name. If the assured does not wish to pursue his part of the claim, he is Aree to drop it. 

If both the insurer and the assured invoke their claims, it would be natural to try these 

clahns in the same action; such action shaH then be conducted in the names of both parties. 

Where it is the assured's claim that is divided, it is superfluous to issue rules relating to the 

apportionment of the costs of recovery. Each of the parties shah bear the costs that have 

been necessary, in order to recover his own claim 

If the claims brought by the assured and the insurer against the third party concerned are 

not met in full, the assured corc^tes on a par with the insurer. The Plan has not adopted 

the rule that is common in types of insurance of a more social nature to the effect that the 

assured's claim for damages prevails over that of the insurer in the event of the relevant 

third party's bankruptcy. If the value of the interest insured is set at a higher amount in the 

relationship between the assured and the third part)' than in the relationship between the 

assured and the insurer, and the tliird party is furthermore liable for the ftiU loss and is able 

to pay the entire amount, the insurer's proportion of the claim will be larger than the 

conc^nsation he has paid to the assured. It would not be reasonable for the insurer to make 

a profit from his right of subrogation in this way, and therefore it is estabhshed^'* that such 

profit shall be transferred back to the assured. There wiU obviously be no question of any 

profit untH tlie insurer has been reimbursed with the expenses covered in connection with 

the recover) of the claim and the interest accrued on the compensation he has paid to the 

assured. Tlie loss of interest for the period following tbe claims settlement witli tlie assured 

must also be taken into account. If the third party's liability is stipulated in another 

currency than the one set out in the insurance contract, the insurer shall bear the risk of any 

exchange loss during the period between the event involving liability and the enforcement 

of the recourse claim On the other hand, the insurer shall also have the advantage of any 

exchange gain.^^ 

For exannple because die third party only has limited Habiiity or is insolvenL 

See Ch. 5 paragraph 5-13 subparagraph 3. N M I P (1996) Commentary' IhtipV/exchanse.dn^^com/nrnitAndex.html 

Hence, the rule m subparagraph 3 shall not appl) here 
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A special question arises where several insurers are entitled to a proportion of the claim for 

damages. The problem poses no difficulties if the various insured interests are assessed 

separately in the claims settlement. However, if the ship is a total loss as a result of a 

collision, the compensation wiD be fixed at one specific amount representing the value of 

the slnp.̂ ^ In practice, it has been disputed how the compensation received shall be 

apportioned among the hull insurer, the hull-interest insurer and the freight-interest insurer. 

One solution is to make also an apportionment among the total-loss insurers. In the 

alternative, the traditional layer distribution of the total-loss insurances may be adopted and 

tlie huU insurer must be given first priority to compensation to the extent of his claim The 

huh-interest insurer will then be given second priority, whilst the freight-interest insurer 

will only get his share if there is still anything left of the condensation. The reason for this 

solution is that it would not be reasonable if, in the event of a total loss, the hull insurer's 

claim for damages were to be affected by the extent of the freight-interest insurance that 

the shipowner has taken out.̂ ^ 

5.4. Subrogation and the Rights of the Insurer on Payment under Marine 
Insurance Contracts in the French Law Regime. 

Subrogation is dealt with in art. 33 of the Law of 3/7/1967 and now art. L. 172-29 of the 

Insurance Code. According to these articles, an insurer who has paid an indemnity, is 

subrogated to the rights of the insured against third parties which, on their part, caused the 

damage incurring the insurer's responsibility. This shows the facultative character of 

subrogation. Subrogation also has a contractual character in virtue of art. 17 of the law of 

3/7/1967, of the policy type, and of art. L. 121-12 of the Insurance Code. The insurer's 

right of subrogation is limited to the amount he has paid. Before subrogation, the only thing 

that the insurer can ask &om the insured is to notify the carrier to sue in his own name, 

where an indemnity - due to the assured's negligence - cannot be calculated in time for the 

carrier to prescribe to it. 

A case brought before the Court of Appeal of Versailles,clearly illustrates the pattern 

followed in many cases where tlie right of action of the subrogated insurer has been 

including the value of a lost cbarterparty, i f relevant. 

^ During the revision, there was general consensus that in the normal situation where Ihe hul l value is equal to or higiber 
than the market value, the huU insurer should be given priority. E . however, t h e huU valuation is lower than the market 
value, an apportionment must be made so that each insurer receives a proporticm of the compensation equivalent to his 
share of the madcet value. 

CA Versailles 12 ' Ch.. Sect. 2-8 Novembre 2001 
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contested. In this case, a manufacturer assigned the transportation of textHe machines, from 

France to Argentina, to a broker. Upon the opening of the cases containing the machines, 

damage due to mould were discovered. The insurer indemmfied the transporter and, 

following up, sued the broker. The Court rejected the insurer's plea, noting that one damage 

occurred during packing which was a risk not covered by the marine policy. The insurer 

should not, therefore, have had indemnified the transporter and by having done so he was 

deprived of his legal subrogation rights as per art. L-172.29 of the Code of Insurances.^^ 

5.5. Subrogation and the Rights of the Insurer on Payment under Marine 
Insurance Contracts in the United States of America. 

The American law position, in relation to subrogation, resembles that under English law. 

Hence, under American law, as well, subrogation has been defined as the right by which an 

underwriter, having settled a loss, is entitled to place himself in the position of the assured 

to the extent of acquiring all the rights and remedies in respect of the loss which the assured 

may have possessed. 

Subrogation is an equitable doctrine firmly established in marine insurance law.^° As a 

general rule, the insurer has no right of subrogation until he has already made a pa^mient to 

the assured.Subrogation avoids the unjust enrichment of the assured by giving the insurer 

the right to recoup payment for expenses he has already paid that are subsequently collected 

by an insured from the exercise of his rights against a liable third party. 

There are two kinds of subrogation: "legal subrogation",^' which arises by operation of law, 

and "contractual subrogation",^^ which results from an agreement between the parties, 

usually as a clause in tlie insurance policy. This distinction may be important. If the 

^ S e e Tan tin. J-F.: « Le Droit d'Action de V Assureur Subroge: Pieges at Parades », D M F 530,803,Oct. 2002. 

^ See Case: Aema /nj. Co. v. J.iS'.Om'gMgra 583 F.Supp 671 ( S D N Y 1984), where a marine liability insurer, having paid 

the insurance claim, sued as subrogee the defendant stevedore. Held, that t h e insurer was a proper subrogee, not a 
volunteer. Also See Case: BoAg/nza The v. Znj. Cb 725 F 2 d 506 (9^ Circ. 1984) where the excess insTirer acquired b y 
equitable subrogation whatever rights the insured might have had against its p r i m a r y insurer under the marine insurance 
policy for breach of its duty of good faith. 

^^The insurer becomes subrogated to the insured's d ^ t s only lo the extent actual ly paid on the policy. See Case: Aefna 
/nf Cb V. [ / m W f n i z V Co 304 U S 430 S.a.959,82L.Ed. 1443 (1938). 

^ Sometimes called "equitable subrogation". 

Sometimes called "conventional subrogation" 
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requirements for legal subrogation are not met under the facts of a particulai case, 

subrogation can stiH occur if tlie right is given by contract. 

Although the right of subrogation arises when the insurer has paid the assured's loss, in 

V. it was held that a cargo underwriter could plead an ocean carrier 

in an action brought by its assured even if it had not technically acquired any subrogation 

rights by making payment to the assured. Further, in v. AForfAem f it was 

held that although a cargo insurer generally has no right to sue the ocean carrier until it has 

become subrogated by payment of its assured's loss, such subrogation occurs where the 

assured has sued both the insurer and the carrier in the same action and both are found 

liable. Hie insurer was permitted to recover on its cross-claim against he carrier for cargo 

damage Ibund to have been covered by its policies. 

By operation of the rule namely tlie "real party in interest" rule - pursuant to ArL 17(a) of 

the Federal Rules of Civil Procedure - an insurer sues in subrogation in his own name if he 

has fuHy indemnified the assured for his loss. Difficulties arise when the assured is only 

partially compensated by the insurer. Many state couits aBow the assured to sue alone, for 

the whole loss, in cases of partial pa)Tnent but in doing so the allocation of the recoveries is 

then uncertain as to who should have the first claim and it is also less clear whether the 

assured is liable to the insurer in damage if lie does not bona fide consider the insurer's 

interests. The real party in interest rule was designed to avoid spHtting tlie cause of action 

and making the tortfeasor defend two suits for the same wrong. Federal Courts purport that 

the insurer remain the real party in interest and should prosecute the action in his own name 

jointly with the assured. 

^ See Article: Johnson J.F. IV.Brown D.K.Jnlemational Insurance Law and Regulation: United States, March 2001. 
Oceana Publications Inc.. Dobbs Ferrv, N Y . , U.S.A. 

1973 A M C 555 (E.D. pa.) 

628 F.2d 376. 1982 A M C 84 (5*^ Circ.) 

^ See p. 178. Chen S.: Subrogation in the Law of Marine Insurance, PhD Thesis. Faculty of Law. University of 
Sontharrpton. M y 1999 

^ In A'orfA A ver /mwronce Co v. MocteMzze [74 So. 2d 599 (Ala. 1954)], the assured suffered property damage and 

received S2.357 which was the limit payable under the policy. Then the assured sued the tortfeasor alleging total property 
damage of $7,500 and without notifying the insurer settled the claim for $5,982.15. The insurer subsequently sued the 
assured foe repayment of the proceeds from insurance paid to the assured initially T h e Court held for the insurer tliat 
when an assured accepts f rom the insurer the amount of the policy damage to his property and thereafter settles his claim 
against the tortfeasor to the prejudice of the insurer, the insurer may recover f r o m the assured the amount paid in the 
policy without necessarily demonstrating that he settlement exceeded the actual loss less the amount paid on the policy 

^ See p. 174. Chen S.: w Mwzne / w woMce PhD Thesis. Faculty of Law (Jruversity of 
Southampton July 1999 
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Subrogation may not be invoked against a person directly or indirectly covered by the 

contract of insurance. Subrogation may also be waived with respect to additional named 

insured parties as a way of aHowing two or more parties to a marine venture to be insured 

under one policy of insurance. 

It is also established that the doctrine of subrogation is different to the concept of 

abandonment in marine insurance. This was also the Andiag in TAg L i v i n g I n this 

case, a vessel -whose insured value was less than the real one- was sunk by collision and 

tlie underwriters paid for a total loss. Afterwards, the assured recovered the amount of her 

real value as damages from the vessel in fault and the Court held -reversing the decision of 

the District Court- that the insurers were only entitled to receive the amount they had 

actually paid with interest. '̂* 

5.6. Subrogation and the Rights of the Insurer on Payment under Marine 
Insurance Contracts in Canada. 

The insurer is subrogated to the rights of the assured upon effect of the act of 

indemniOcation. The former is, therefore, a consequence of the indemnifying character of 

the contract of marine insurance. Pursuant to section 81 of the Federal Marine Insurance 

Act, an insurer is subrogated to all of the rights and remedies of the insured upon payment 

of a loss. Once he has fully indemnified tlie assured, the insurer is subrogated to the rights 

of die assured on the subject-matter insured which in its turn has been the object of 

indemnity. Tins right of subrogation entitles the insurer to commence action against the 

wrongdoer, in the name of the insured. WTiere the insured has not received a fuU indemnity, 

either because of the existence of uninsured losses or because of the application of a 

deductible, the insurer does not have the right to control the action. 

^ See Case: AfZoJ/njwroncg Cb. Lrgi v. a z f p i n g Ck. 5 0 8 F 2 d . ] 3 8 1 . 1975 A M C 2358 (9^ Circ. 1975). 

^ See Schoenbaum T.J.: Admiralty and Maritime Law, 3"̂  ed., Hornbook Series,West Group, St.Paul,Miim.U,S.A., 2001. 
& Also : See Cases: Tivg Barge Co/p, v. Cb/7:er CTzem Corp. 707 F2d 1086. 1984 A M C 1990. 
(gt' Circ. 1983).; TwenO' /nc v. Chrnerf Znc. 492 F 2 d 679. 1974 A M C 2254 (5'^ Circ. 1974). 

Following abandonment, i f the thing ^andoned proves to be of greater value than the amount paid to the assured, the 
underwriter is still entitled to retain possession of the whole proceeds; whereas subrogation can never entitle the insurer to 
recover more than be has paid the assured 

^ 130 Fed Rep 746. 

^ See p ,4 I7 onwards,Cb 4, Buglass L J . : Manne ynfMronce o W GeneroZ Average zn r/ze [/nzVeif Aa/e^.2^ ed.. Cornell 
Maritime Press. 

See BraenA.: LeDroiVMarzYz'me on gwetec W & L . 1992 
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An msured who has not been fiilly indenmifled retains the right to hire and instruct lawyers 

and to control the litigation. The insured who does so owes a duty to the insurer to pursue 

the claim with dihgence and in good faith. The distribution of the proceeds from a 

subrogated action as between the insurer and insured is dictated by section 88 of the Federal 

Marine Insurance Act, which provides that the insured is deemed to be self insured with 

respect to his uninsured losses. Thus, the insured and insurer share in ratio, in relation to the 

proceeds from the subrogated action. 

5.7. Subrogation and the Rights of the Insurer on Payment under Marine 
Insurance Contracts in Australia. 

Under Australian law, subrogation is perceived as being merely one facet of the principle of 

indemnity and has no apphcation to contracts of insurance which are not contracts of 

indemnity. 

In ' ZnAwrance Co Lfdi, v. the High Court of Australia, in 

discussing the decision in Cajfgffam v. f pointed out that the decision was not a 

case of subrogation in respect of an outstanding right of action as in the ordinary sense of 

the word, but was one where the assured had been paid the amount of his loss by the insurer 

and had later received a payment from a third party which eliminated that loss.^^ 

The principle embodied in the dictum of this case was applied to defeat the claim of the 

assured in j'ycfMgy v. where the assured had been indemnified by one 

insurer so that he had suffered no loss and there was therefore no right of action available to 

"See page 884 et seq: Sutton K.: Insurance Law in Australia, 2™* ed., Law Book Company Ltd 1991. 

^(1964)111C.LR. 86 at 94-95. 

^(1883)11 QBD 380. 

judgements made it clear how heavily ingxrtant it was that the light of the insTirer be placed in the position of the 
assured in relation to both his rights against third parties and the fruit of those rights. The decision rendering the assured 
accountable to his insurer for the amount paid by the third party was arrived at on the basis that the insurer's obligation 
had been only to indemnify the assured against Ms loss, and the payment originally made by the insurer to the assured had 
been made, not because it was in fact required for indemnification, but because of mutual assumption, which had turned 
out to be erroneous, that it was required for indemnification. The money had to be brouglit to account by the assured 
because it diminished the loss against which the insurer merely undertook to indemnify him. Their Honours added; 

"If the assured in that case had received the payment from the third party while 
jn'Zf wipm'cf 6}' f/ie zruwrer, owf fke zruwrer on f/ie we 
should be of opinion, notwithstanding the doubt suggested in MacGillivray on 
/njwoMce Zjzw, f y edi, 7795) f W r/ie /hc f AoMng recefveiif 
f/ze paymeTzf /horn f/ze (AiW porfy Awe a t o r (o cWm. OJ 

f/ze zVzfẑrer a n'g/z/ ty wo)' fo Aove 
/iz'm accozmf /or r/?e omowzf recezved." 

^°°(1972)126 C.LR. 420. 
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him against the second insurer to which the first insurer could be subrogated. It was also in 

V. Amgncan where it was engihasised that the exercise 

of subrogation was dependent upon payment of the claim by the insurer. It was pointed out 

that until pa}'ment in full, tlie assured was entitled to remain dkmmwj' although 

partial pa)Tiient -or payment of so much as was due under the policy- would give the 

insurer certain rights. 

Counsel agreed that the principles relating to subrogation were accurately set out in 

MacGfZZfvroy, and White J. referred to and applied certain passages to that text to the 

situation with which he had to deal. 

His Honour listed the conditions precedent to the exercise of rights of subrogation set out 

therein^°^ as (a) that the insurance was indemnity insurance (b) tliat payment of the insurer 

had been made under it; and (c) that the insurer's rights of suta-ogation had not been 

excluded by a term of the parties' contract. He regarded it as firmly established that 

payment under the policy was a prerequisite to tlie exercise of rights of subrogation and, as 

an illustration of the strictness of the principle, pointed to the fact tliat if an insurer was 

liable under the one policy for several different types of loss to the assured, he was required 

to pay for all the types of damage before he could be subrogated to any particular right of 

the assured. In the case before him the policy gave only partial indemnity against loss, but 

his Honour found it unnecessary to consider whether the right of subrogation arose prior to 

there being a full indemnity, since liabihty had been denied and in consequence no payment 

had been made at alL He, nevertheless, appeared to approve of the explanation of 

CommgrciaZ Co v. given by as a case which 

decided that until fall indemnity was received, the assured was entitled to remain 

j", but not as deciding that there were rights of subrogation at all. 

"(1987) 4 A N Z W . C a s . 60-795 (S.C.S.A.) at 74.874-875. 

i.e. i n control of any litieation 

7'^ e d , 1981. p. 480 paia. 1144 et seq 

' ° " ( 1 8 7 4 ) L . R . 9 C h . App. 483. 
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Further on, his Honour commented that this view would seem to be in line with S'.G.Z. O. 

(gZafj V. fry On this view, it seems that in the case of partial 

indemnity the assured cannot refuse to take proceedings at the behest of the insurer on the 

ground that no rights of subrogation have arisen, although the assured will remain in 

contiol of the litigation to enable him to protect his residual rights. 

The insurer's right of subrogation in case of payment by him for a partial or a total loss is 

dealt with in section 85 of the MIA 1909. In particular, the insurer may bring an action in 

the assured's name against any third party who has caused the loss.^°^ 

In terms of the atten^ted reform in marine insurance law, subrogation has been one of the 

issues the Commission has dealt with. Further on, we will discuss the vase of reform in 

subrogation under Australian law and the A.L.R.C. proposals on this issue. 

5.7.1. The Main Areas of the Reform in Relation to Subrogation under the 
Australian Law Regime. 

The issues on subrogation are dealt with in Chapter 12 of the Commission's Report. The 

Commission's recommendations propose changes on two topics. The MIA 1909 is silent on 

the distribution between the insurer and insured of the sum recovered by third parties, 

whether by the insurer exercising its rights of subrogation or by the assured itself. The 

Common law provides hmited guidance and the ICA does not provide a con^ehensive 

regime although having modified the Common law in relation to non-marine insurance. 

Tlie Commission's proposals set out a complete system for the distribution of money 

received from third parties, though this may be modified by agreement of the parties. 

Secondly, the Commission proposes the insertion into the MIA of a new section reflecting 

(1969) 123 C.LR. 228. 

See page 884 at seq: Sutton K.: Insurance Law in Australia, 2""" ed.. Law Book Company Ltd 1991. 

Nevertheless, the matter is not free &om doubt and Der/iom note: that Canadian authonty supports the view that an 
enforceable right of subrogation does not arise until the assured has received a ful l indemnity. { This is an approach which 
Halsbwy . [Vol, 25 p. 185 para. 333] also adopts while the contrary opinion to the effect that it is sufficient that the 
insurer has fulfilled his cantractual obligation under the policy, is advanced A-omMor/c)' v. Moore [at 363] and by /mm)' 
Ip. 468-469 ]. j The conflict of opinion can be seen in the differing views expressed by members of the New Zealand 
Court of Appeal in the case of Arthur Bamett Ltd v. National insurance Co of TVcvc Zealand Ltd ,[1965] N.Z.L.R. 874 at 
882.885- where North P. thought that under the general law the insurer had no right of subrogation unless and until he had 
paid the amount he had undertaken to pay under the contract of insurance, while McCarthy J. considered that where there 
was only a partial indemnity (since the loss exceeded the amount paid by the insurer) the stream of authority supported the 
view that the assured retained his rights of action and remained dominus litis , with the result that he Court would not 
interfere with his conduct of the action i f he undertook to claim the full amount of his loss. 

'°^See Australian Law Reform Commission (A.L.R.C.): "TTia /Wfrof ion l a w 97.' 
Sydney 2001 - contained in the followinc webwceiittc)V/%'ww.austlLi.eduau/au/otliei/a]rc/Duhlications/reDOfts/9i/ -
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the provisions of section 68 of the ICA which relates to the effect on an insurer's rights of 

subrogation of contracts, entered into by the assured with third parties, that hmit or exclude 

the assured's right to recover from the third party in the event of loss or damage to the 

insured property. Such contracts also limit or exclude the insurer's right to recover from the 

third party under the assured's rights of subrogation. Section 68 of the ICA, prevents the 

insurer from relying on a term of the policy that limits its liability to indemnify the assured 

by reason of the existence of any such third party contract, unless the insurer has clearly 

informed the assured of that term before the contract of marine insurance was concluded. 

The section also stipulates that the existence of such contracts, need not be disclosed by the 

assured before the contract is concluded. 

In summary, the A.L.R.C. report has the following recommendations with regard to 

subrogation: The MIA should be amended to provide that, subject to any agreement 

between the insured and insurer, money recovered &om third parties either by the insurer 

under its rights of subrogation or by the insured is distributed in the following order: 

Firstly, the party or parties funding the recovery action are reimbursed for the 

administrative and legal costs of that action, pro rata if there is more than one such party 

and there are insufficient funds to reimburse them in full Secondly, (a) if the insurer has 

funded tlie recovery action, he is entitled to retain an amount equivalent to the amount it has 

paid to the insured under the contract of marine insurance. The assured is then entitled to be 

paid an amount so that the total amount that he receives under the contract of marine 

insurance and from the recovery action equals its total loss, (b) if the assured has funded the 

recovery action, he is entitled to retain an amount so that the total amount received under 

the contract of marine insurance and from the recovery action equals its total loss. The 

insurer is then entitled to be paid an amount equal to the amount he has paid under the 

contract of marine insurance, (c) if the insurer and the insured have both funded the 

recovery action, they are entitled to the amounts referred to in (a) and (b) above, if 

diere are insufficient funds to reimburse them in full. Thirdly, any excess or windfall 

recovery is paid to the parties in the same ratio that they contributed to the administrative 

and legal costs of the recovery action Fourthly, notwithstanding the statements of principle 

above, any separate or identifiable component in respect of interest should be paid to t±ie 

parties in such proportions as fairly reflect the amounts that each has recovered and the 

periods of time for winch each lost the use of its money. 

™ See Auslraiian Law Reform Commissicm (A.L,R.C.) ' "TTze AMffraZiaz? l a w 97. A e f o r ; " 
Sydney 2 0 0 ] - conlained i n the foUowinc webmce]itm://ww%\ausLUi.edu.aiVaWothe]/alrc/DuhHcadons/reDOfts/91/.-
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The ICA section 68 should be re-enacted in the MIA as a "new" section 85A to provide that 

the insurer cannot rely on a term of a contract of marine insurance that has the effect of 

Umiting or excluding the insurer's habUity under tlie contract of marine insurance because 

the insured is party to an agreement with a third party that limits or excludes its rights to 

recover damages from the third party unless the insurer clearly informed the insured of that 

term before the contract of marine insurance was concluded and, also, that such agreements 

with third parties do not have to be disclosed by the insured before the contract of marine 

insurance is concluded/ 

5.8. General Conclusive Remarks and Comparative Discussion. 

As a general conclusive remark, regarding subrogation in marine insurance under the 

English law regime, we note that subrogation is a corollary of the principle of indemnity 

and as such it is applicable to all insurance contracts which are by their nature contracts of 

indemnity/The two existing old schools of thought, in relation to its origins, are 

surpassed nowadays by the fact that subrogation has come to be perceived and accepted as 

a legal doctrine by origin and also by the fact that there is little practical importance 

embodied in the origins since subrogation is reduced or expandable by express contract 

terms. It is of interest to note that the right is exercisable only after payment, and that in 

case of a total loss the insurer also overtakes any remaining proprietary right, whilst in case 

of a partial loss his rights are limited to the extent of indemnification of the assured. 

However, it is possible to have an express policy clause stipulating the operation of 

subrogation prior to indemnification. The insurer, upon payment in full, acquires the benefit 

of certain rights of action of the assured as well as a right to money recoverable or 

recovered from third parties so long as it was aimed to reduce the insured loss. It is also 

worth noting the existence of a big debate and of a doubt surrounding the question whether 

subrogation rights can arise prior to the assured's fuU indemnity for the loss sustained. No 

clear answers really existed in any decided Enghsh case and it was only sparsely, in other 

Commonwealth jurisdictions,^^^ that case law'̂ ^ had supported a general view that the 

insured had to be fully corcpensated before the insurers were subrogated.However, since 

""See: Australian Law Refo im Commission (A.L.R.C.): "The Australian Law Reform Commissior^ Reform: 91: Report". 

Sydney 2001- ccmtained in the fol lowing webpage: blln.//www.aiMlii .edii.au/aWot]]er/alTc/W]licaticms/Tet^ 

The assured is to be fuUy indenmiBed but no more and the insurer m a y not recover througb the existence of 
subrogation t i ^ t s more than the sum paid out under the contract: neither assured nor insurer should make a proSL 

Sudi as Canada. 

v. Jenvce.; CommzMzon (1974) 46 D.L .R. (3d) 699. 
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TVapigr v. msurance contracts with an excess/deductible clause are no longer 

taken for under-msurance and subrogation rights are granted provided the assured has been 

fuUy indemnified"^ although the indemnification may not be a total one. Inq)lications, 

following this decision, are summed up in that tlie law has relaxed its criteria in relation to 

the time point of the operation of the doctrine in case of policies which are either valued, 

subject to average or have severe deductibles. We also note that, despite the great influence 

of the English law regulation on subrogation on the other legal regimes, there are still legal 

issues in the application of subrogation and criticism of the doctrine for being rigid and 

inequitable to the assured has been generated by academic scholars"^ as well as by tlie 

UNCTAD Secretariat."^ In particular, generated criticism involves the characterisation as 

inequitable of tlie assured's deprivation from participation in recovery in respect of the 

deductible. The UNCTAD Secretariat has suggested that the clause denying the ship-owner 

a co-insurer status so far as his deductible extends and denying 6om him proportional 

rights of participation in recoveries from third parties -in hull pohcies- giving instead to the 

insurer preference in such recoveries, is inequitable and should be amended."^ Many have 

judged the real need fbr the existence and exercise of the right of subrogation. It is my firm 

personal belief, however, that the doctrine serves too good a goal and need remain albeit 

some changes which could probably be done, in view of eliminating its defects. 

Notwithstanding the existing defects, there has been some progress in particular points via 

inter-regulations amidst insurers, although there is still room fbr improvement. 

From the rest of the common law jurisdictions examined, in the U.S.A. the position is 

similar to that under English law^^° but innovation lies in the existence and operation of a 

device namely the "real party in interest" rule which was mainly established to avoid the 

split of cause of action in case of partial condensation of the assured by the insurer. In 

See p.292. Birds J. & Hind N.: Bird's Modem Insurance Law, S&M 2001. 

[1993]1 A l l E R 385; [1993] A C 713 H L . 

116 By the insurer and under the specific policy. 

See Hassan R.: "lywArogofzon m /ruwnmce I m v - a Cn'n'ca/ EWwaf ion", O x f o r d Journal of Legal Studies Vol. 5. N o 
3..1985. 

United Nalioms: [ / . M Coy^rence on Trotfe & Deve/cymenf.- LegoZ Docwnenfary fhe M w i n g 
Con/roa, U.N. ,N.Y. .1982. 

See p. 36 United Nations: U .N . Conference on Trade & Development: L e g a l and Documentary Aspects of the Marine 
Insurance Contract, U .N .J f .Y . .1982 

™ i.e. subrogation is deemed to be a form of legal substitution which avoids the unjust endchment of the assured and at 
the same time enables the insurer to recoup expenses already disbursed by the insurer and collected by the assured as a 
result of his rights against a liable third party. 
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Australia, the recent reform attenipted by the A.L.R.C. has resulted in a new proposal 

regarding the system for the distribution of money received from third parties, aimed to 

serve fairly both parties. In addition, the Commission's proposal - subject to prior clear 

information of the assured - to stop the insurer from relying on a policy term which limits 

his liability to indemnify the assured because of any contract with a third party, shows a 

clear move towards a wider protection of the assured's rights. 

From the group of the continental law countries, it is worth, noting that under Greek law, the 

indemnifier insurer is directly subrogated and can claim loss by suing directly the 

responsible person or legal entity provided the assured was entitled to indemnification by 

the third party that caused the damage to the subject-matter insured. 

Ir all of the jurisdictions examined, it appears that the goal of subrogation is to preserve the 

rights of the insurer upon him having indemnified the assured and to ensure that the assured 

is not over-indemnified. In essence, subrogation is dedicated to serving the main idea under 

the indemnity principle and, to this extent it is a fairly sound principle. On the other hand, 

there has been extensive criticism on the doctrine's application, i.e. in relation to 

subrogation actions. For once, this is due to the fact that there is only point in exercising 

subrogation against a defendant also insured; thus it is rare to find the right exercised in the 

adverse case scenario as it may be wasteful and expensive to do so, or because it 

encourages multiple insurances to cover both Hrst and third parties, or because in case of a 

non-insured defendant - on whom liability is thrown - the insurer who has been paid is 

relieved from assuming the risk and &om distributing the cost among the premium-paying 

public and in that case risk distribution , one of tlie most important facets of insurance, is 

andermined.^^' As an epilogue to all that, and in view of any future action for the 

improvement and better work of the doctrine in practice , a solution could be the deletion of 

the defects the doctrinc can ies mainly in terms of its English practice, with the aim to avoid 

the possibility of tlieir application by Courts in other jurisdictions too. Last but not least, it 

is interesting to note that otlier practices feature elements which purport the ability to save 

pointless recourses. 

Seep.314 315 Birds J. & H m d N . op.cit 

For example as per the Scandinavian practice, insurers can exercise subrogation r i ^ t s only against wrongdoers gmlty 
of real misconduct ( See p.315 Birds J & H ind N.: cit. j 
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CHAPTER SIX (6). 

DISCUSSION ON THE PRINCIPLE OF INDEMNITY IN 

MARINE INSURANCE CONTRACTS IN SOME OF THE 

COMMON LAW AND CONTINENTAL LAW 

JURISDICTIONS. 

6.1. General Critique. 

If we congDare the British insurance legal regime and its approach towards marine insurance 

with that of other national legal regimes, we notice that the latter ones often take different 

approaches with regards to particular aspects of marine insurance. Despite tlie similarities 

noted, tliere are numerous substantive differences between the different legal regimes 

which affect the type and degree of insurance protection the assured receives. 

In England, the MIA 1906 has codified the then existing cases and has achieved a 

successful coverage of the various legal issues arising within marine insurance law and 

practice, whilst it has been supplemented by tlie Institute Clauses and tlieir interpretation. 

The judiciary has also played a crucial role in this achievement, by clarifying the weak 

points of the Act. Likewise, the Institute Clauses and their various amendments have 

largely innovated the way law is being formulated by Courts based on their interpretation. 

In the U.S.A. marine insurance had been regulated by federal maritime law until the 

Supreme Court ruling in WiZtiwrn as a consequence of which in the absence of an 

established federal admiralty principle state law should apply. It has been suggested that 

the application of could be avoided contractually, i.e. \ia clauses in the 

policy which would stipulate that the law of another country or federal maritime law will 

govern the interpretation and effecting of the contract. It has also been suggested that such 

clauses, if not unreasonable, are enforceable or at least possibly influential. In relation to 

the first of these suggestions, my approach is that I feel quite unsure about the extent to 

which U.S. Courts - particularly State Courts - would accept choice of law clauses if the 

intent were to avoid a rule of local law; on the other hand, in relation to the second of these 

suggestions, I have strong reservations about the efficacy of a choice of law (federal or 

non-U.S.) rule or clause in terms of a wholly local (intra-state) issue. In the U.S. there is, 

on the one hand, the almost eixiomatic acceptance that state law is pre-empted by federal 

RYZtwrn Co v. f i r e m a n / m f w r n T i c f Co,, 348 U S 310:75 S.Ct.368. 9 9 L .Ed . 337 (1955) . 
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law and that regulations duly promulgated by a federal agency, pursuant to congressional 

delegation, have the same pre-en^tive effect and on that basis one could argue that the 

choice of law clause stipulating federal law to apply could have no constitutional 

resistance. However, the prior described situation apphes in cases where there is an "actual 

confhct" between federal and state law, i.e. when federal and state enactments are directly 

contradictory on their face/ In the case of marine insurance, the situation is somewhat 

different. The ruling in Boa/* merely enhanced the application of state law in the 

absence of suitable federal law. To simply impose a choice of law clause, especially in tlie 

case that it be one stipulating the application of federal law (but perhaps also in the case 

where it is one stipulating the application of international law) could be a problem in terms 

of constitutionahty. State Courts may very weH oppose to their obligation to follow it and 

impose a constitutionality issue, merely on the basis that the present case scenario is not the 

same, i.e. we are not dealing with a case where state and federal law conflict, hence the 

latter prevails but instead most likely there is no federal rule to i n ^ s e , hence state law 

applies. Constitutionality issues could perplex more the situation already muddled, hence, 

perhaps the best solution would be achieved if -under the presently established "scenario"-

U.S. Courts liberalised the standards based upon which they determine whether marine 

insurance law is "estabhshed", and simply concluded that the law is "estabhshed", where 

analysis indicates the existence of a level of authority - equal to that which lawyers and 

judges normally consider adequate in assessing what the law is - combined with a reahstic 

attitude towards the advisability of fashioning admiralty law in cases where the existing 

law lacks clarity. In Canada, marine insurance was regulated by provincial statutes, until 

1993 when the Federal Marine Insurance Act was enacted, being largely based on the 

English MIA 1906. In Australia, the Australian Marine Insurance Act, which was enacted 

in 1909, is said to have been almost an identical rephca of the MIA 1906. 

In Greece, marine insurance law is mainly regulated in two separate statutes, and where 

permitted, i.e. subject to the principle of general insurance and commercial 

law principles may also apply. In Norway, marine insurance is regulated through the 

Norwegian Marine Insurance Plans (NMIP), which are, essentially, forms of private 

codification. In France, marine insurance is regulated primarily by the Insurance Code and 

" m t w r n gear Co r. H r e m a n ' i Fimcf Wwronce Cb., 348 U S 310.75 S.Ct.36g. 99 L .Ed. 337 (1955). 

^ See p. 481, T i ibe L .H. : American Cbrwi i fWioW I /nv . 2"^ ed., PoTrndation Press Inc. 1998. 

* Boor Co V. Co., 348 U S 310,75 S . a . 3 6 8 . 99 L .Ed. 337 (1955). 
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secondarily by national laws which communicate European Directives, together with 

recommendations or rules encorapassing customs. 

It is notable, as a conclusion, that in the common law countries marine insurance is often 

regulated in a separate statute; whereas the continental law regimes have created tbeir own 

statutes, which are significantly different in nature from those of the common law 

jurisdictions and are often supplemented by other parts of law as weD. Apart, however, 

from the differences existing in the regulatory framework, the general idea behind the 

principle of indemnity is common, le. that the assured gets indemnified only fbr the loss 

sustained with the aim of him not being over-indemnified. 

Regarding the cover offered, the MIA 1906 offers a scope of cover which is quite analytical 

and exhaustive.^ In the rest of the jurisdictions, the scope of cover offered has been 

regulated on the same basis. However, in contrast to the "enumerated risks principle" as per 

the Enghsh law, Greek law adopts the "aU risks principle", tlius affording a wider context 

wherein aU possible risks are covered - with the exception of war risks and third party 

hability fbr which special insurance cover has to be agreed Nevertheless, this width is, in 

fact, only superficial since most of the times it is ehminated in practice by the specific 

mention in the contract of the cover included as weU as because part of the effected Greek 

marine insurance bulk is eventually concluded within the English market. Similarly, in the 

rest of the jurisdictions examined, although primarily the "a/Z apphes it is 

eventually limited by exclusions or limitations stipulated by special clauses in the pohcy. 

Although the theory and text of law is different, in terms of practice the position comes to 

be the same as under the Enghsh law; stHl, a major difference which exists in that in the 

other jurisdictions it is actually the parties which rescind to such limitations and exclusions 

and not the law itself 

Regarding insurable interest, it was devised in the U.K. after the statutory prohibition on 

gambling policies in order to he^ distinguish legitimate from wagering contracts; yet the 

requirement of legitimacy has actually encouraged cases where agreed value policies with 

an excessive overvaluation of the subject insured were not deemed gaming and wagering 

ones. Today, however, the danger for wagers is no longer imminent and Courts have come 

to accept a more relaxed approach towards insurable interest. As a result there have been 

^ (ndemnity is offered for a toss occurred caused by a covered peril, as weD as for voluntari ly occurred losses, charges or 
expenditure which have been effected with the aim to avert or to minimise a loss. 
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cases with a substantial departure from the rule adopted in Mocawm/ the strictness of a 

legal relation behind insurable interest has been bent and an economic interest has been 

considered enough in hght of modem circumstances and commercial convenience. The 

Australian Law Reform Committee (A.L.R.C.) proposals also recommend that what is 

essential is that the insured have an insurable interest in the goods insured at the time of the 

loss, even though this is not also required when the contract is concluded. Due to the 

anticipated strong resistance of the Australian market to the abolition of the requirement for 

an insurable interest, the A.L.R.C. has also prepared alternative recommendations as per 

which the buyers of insurable property should acquire an insurable interest no later than the 

time when the buyer pays for it or is obliged to pay for it. In the USA, insurable interest is 

connected with ownersh^ of the policy should have ownership or similar interest in or 

relationship to the thing or person insured. Similarly, in Canada insurable interest is 

required, when effecting marine insurance contracts, however the requirements set for it by 

were significantly relaxed in where the Court followed the \iew that a 

pecuniary interest is enough. 

In Norway where the concept of insurable interest is fundamental and partially regulated in 

mandator)' law, insurable interest primarily has to be legal or lawful, i.e. the insurance 

should not cover illegal activity as these are being perceived as an alteration of risk, and 

secondly it has to be capable valuation in money terms. Greek law speciGcally states that 

the insurable interest has to be lawful and not illegal, otherwise the contract is void. 

Similarly, in France insurable interest is necessary to exist and be lawful. In American and 

in French Law, a stipulation that the insurer agrees to dispense with proof of interest, other 

than production of the policy itself, is considered to reverse the burden of proof thereby 

requiring the insurer - if he contests the existence of a valid insurable interest- to prove that 

no such interest exists. In light of the above findings and especiaDy of this latter remark on 

American and French law, it has been suggested that tlie British rule be eliminated for the 

sake of the adoption of a more relaxed approach, i.e. either that the combined proposal of 

American and French law be adopted or that the "p.p.i." clause become able of enforcement 

and reliance for criminal law sanctions against gambling in insurance policies be sought 

for. If we are, however, to abolish m fofo the requirement for insurable interest, we need, 

firstly, to investigate the needs which lead to tlie adoption of a binding prerequisite for an 

insurable interest to exist, i.e. the difficulty to otherwise define moral certainty and the fact 

^ MacoHra v /Vorr/zem Co [1925| AC 619 

^ Co q/'Canac/a fogniopou/oj (1987̂ 34 DLR (4̂ ) 208. 
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that the test of moral certainty of benefit from the preservation of the subject-matter would 

result in multiple insurances on the same property. More specificEiliy, one main obstacle in 

relation to the latter is the indemnity principle. Today, however, not only Courts award 

damages for the loss of a chance, but we have also come to terms with the imperfection of 

the indemnity principle; yet the distance between these facts and the point where we might 

allow expectation of beneAt to be a ground of insurable interest, remains long enough to be 

traversed by the insurers easily. Given also the contenq)orary circumstances, it would 

therefore seem almost axiomatic to relax the requirements for insurable interest and expect 

one which is lawful in the nature and mode of exercise as well as entailing an economic 

benefit. Good grounds for such a proposal seem to be the fact that wagers are rare and the 

fact that die assured must actually have a justified economic interest eitlier directly in the 

subject-matter insured or as a consequence of its loss, in order to claim for a loss covered 

for in a policy. Moreover, the path set Ibr by Courts in has recently been 

reinforced by litigation mirroring the tendency towards a more relaxed and wider approach 

wi± regards to the requirements for insurable interest. As already discussed hereinabove, it 

is highly probable tliat would not have been followed nowaday s, in light of 

contenoporary cases such as and 

In relation to losses, English law offers a wide scope of categorisation of losses, the most 

distinctive being the classification of a total loss as a constructive total loss which was 

basically a device created in marine insurance law for the sake of indemniGcation of the 

assured. Recent law has indicated that tender of a notice may not be an essential 

component of a claim for constructive total loss where the insurer could not have possibly 

benefited from such a notice. In the U.S.A. the concept of actual total loss is more 

restricted, the requirements for giving notice of abandonment are more relaxed and a valid 

tender exists even where the latter is deduced by the assured's conduct. 

In Greek law, the scope of the notion of abandonment is wider; for, it is linked to total 

losses in general. In Norway, categorisation of losses affords a narrower scope and any loss 

^ Corwn'fKn'on /ruwroncp Co 60710/̂0 (1987)34 DLR 208. 

° Mocmwa v. Nor f / i em Ai iuronce Co [1925] A C 619. 

The first recognition by Courts that insurable interest can be justiSed i n cases where it is founded on an economic basis 

" Where strong considerations of commerciat convenience where enough for the Court to jiistif;' the existence of an 
insurable interest. 

In case of constructive total loss the assured may recover the amonnt correspanding to an actual total loss, even when he 
has not suffered such a total loss, provided bis loss fulGls certain criteria a n d he has given the insnrer notice of 
abandonment. 
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which is not a total loss is either a damage or partial damage. Constructive total loss is 

termed differently, the insurer is in a stronger position^^ and the assured has extra 

obligations. AU legal systems have been influenced by the English law regime but there 

are differences in the criteria for constructive total loss, whilst - following the position 

adopted in the U.S. A - recent English case law has also shown a further relaxation on the 

criteria for tender of notice of abandonment. 

Regarding the measure of indemnity, Enghsh law offers a distinction between a sum 

insured and an agreed value, in cases of unvalued or valued policies accordingly. Although 

agreed valuation often departs from the indemnity principle, it is sanctioned by the Courts 

on grounds of commercial convenience, but in an effort to avoid over-indemnification 

valuation may be contested and re-opened if it is extremely excessive or amounts to fraud 

and material non- disclosure. Similarly, in view of protecting the nrinciple of indemnity, in 

case of double insurance the assured may recover against various insurers, yet only once 

and for the losses actually sustained. Thus, although indemnity has come to be perceived 

and accepted as imperfect, the law, alongside with the various Institute Clauses enhances 

the award of fair indemnification and to this effect the existing imperfection is sanctioned 

by the goal achieved. The same consensus governs the regulation of marine insurance law 

in this area in all the other jurisdictions examined and the only additional points worth 

noting are, the fact that under Norwegian law^^ the assured gets an extra sum as a means of 

compensation ibr the time lost in repairs, the fact tliat in France a separate pohcy is effected 

in case of excess value, whereas in Canada "other insurances" clauses are used to resolve 

over-indemnification issues in case of double insurance. 

The regulation of subrogation in the UK has also affected the other legal regimes. 

Subrogation being a corollary of the principle of indemnity, it is apphcable to aD insurance 

contracts which are by nature contracts of indemnity. The doctrine entails legal problems in 

its application ; and it has been subjected to heavy criticism from time to time,̂ ^ which has 

lead to the consideration that it is highly inequitable to deprive the assured from 

" As he may opt at any stage to pay for a total loss and disentangle himself f r o m future liabilities or he may elect to 
proceed and salvage the insured vessel 

O n top of giving notice of abandonment, he must consult the insurer as to any future action aiming to prevent or 
minimize the possibility of further loss 

In case of ship-owner's insurance. 
'^Uni ted Nations: Trogfe DeWopmenf.- Lego/ aWDocw/Menyog 'Afpecf f o/'f/ze M a r i n e / w w r n n c e 
Confracf, U . N . . N . Y..1982; See also Hassan R.: zn /nfMrwice A a w - o CnVico/ fvoZwofzon, Oxford Journal of 
Legal Studies Vol . 5. N o 3..1985. 

I t s 



participating in the deductible's recovery, hence it has been suggested^^ that the clause 

denying a ship-owner the status of a co-insurer status on the extension of his deductible and 

also proportional rights of participation in recoveries 6oin third parties,̂ ^ should be 

amended. Notwithstanding those drawbacks, the doctrine serves too good a goal to be 

abolished. In the U.S.A. the position is similar in many respects, with the only additional 

element being the existence of the "real party in interest" rule, which was fashioned to 

avoid the split of cause of action where there is partial coropensation of the assured by the 

insurer. Similarly, in Australia, the proposals of the A.L.R.C. set out a conqilete system for 

the distribution of money received A-om third parties, hi Greece, the indemnifier insurer^° is 

directly subrogated and may sue directly the responsible person or entity. All and all, the 

goal of subrogation is to better serve the main idea under the indemnity principle through 

the preservation of the rights of the insurer and the meeting of the prerequisite of non over-

indemnification. By and large the doctrine operates well and should only be subject to 

amendments in terms of deletion of the defects it appears to have in terms of the English 

practice, with the view to eliminate the potential of their future implementation by Courts 

in otherybrwmj. 

6.2. The Advantages and Disadvantages of a Proposal for a Future Law 
Reform with the Aim of UniHcation and/or Harmonisation. 
6.2.1. General Remarks on the Idea of Unification and/or Harmonisation. 

The main conclusion, derived from the above attempted corrg)arative analysis, is that the 

extent, degree and scope of insurance conditions vary from country to country despite the 

m^or influence that the English law regime affords in the area of marine insurance law.̂ ^ 

Given tlie international character of marine insurance, there have been considerations to 

harmonise the legal regimes which govern the rights and obligations of the parties to an 

insurance contract. The issue of harmonisation, however, is not yet mature enough and 

there is an ongoing debate on the actual need of a reform, in view of harmonisation, as well 

as on the nature and Ibi-mat of such a reform Arguments supporting a reform in light of 

harmonisation are the fact that there is stiU a remarkable diversity in the content of the legal 

By Ihe U N C T A D Secrelariat, 

Giving instead to the insurer preference in such recoveries. 

See p. 36 United Nations: on Tmde Dei'eZcymgnr.' 
Wwronce Confrocf, U ,N . ,N .Y . ,1982 . 

20 Where he is actually entitled to indemniGcatiaci by the third party that caused the damage to the subject-matter insured. 
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regimes governing marine insurance, despite the existence of a virtually (fgyizcfo 

international marine insurance legal regime, the main consequence of that being the 

inability of the assured wisliing to purchase foreign insurance to easily conq^rehend the 

coverage offered by foreign marine insurance markets. To this effect, the assured has a 

strong case to support international harmonisation of marine insurance regimes. 

Harmonisation would also be useful to the party of the insurer, as it helps spread risks 

where pohcy conditions originate from a country other than his. Finally, the need for 

harmonisation is deduced from the fact that although the British marine insurance legal 

regime is widely perceived and used as a /bcfo international marine insurance legal 

regime, in fact the intemationalisation of its character is virtual and often limited by the 

national character which is unavoidably entailed, thus it is inappropriate and unfair to the 

local law of other countries to use it instead of adopting and internationally recognised 

harmonised instrument. 

See pp 19-38 United (\faticms anc/ O o c u m e n f o n ' o / ' f A e Marz'ng /n juronce Con/rocf 
U . N 1978 
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6.2.2. The Arguments For and Against a Law Reform by Means of New 
Codification. 

Many would argue that the law reform of marine insurance law is not a task worth 

undertaking. Past attempts to reform insurance law^^have lead to the belief that the 

production of a code of insurance law seeking to lay down entirely new principles is likely 

to be a long-term process. Moreover, similar past experiences of the Law Commission have 

demonstrated that alongside with tlie time-consuming factor, one need also consider that it 

might be almost iaqMssible to achieve a consensus on how the law ought to deal with 

certain issues.^ Nevertheless, die time consumed remains the biggest disadvantage."'̂  

In the case of the MIA 1906, the debate involved was between businessmen and lawyers, 

the prime demand of the former group being the achievement of certainty^ and the prime 

aim being the achievement of simple and easily understood staten^nts of principle^; whilst 

lawyers preferred the ability of the common law to adapt flexibly to changes in market 

practice and issues arising in other unforeseen circumstances. In effect, the desires of tlie 

business community prevailed over the caution of lawyers, and the BUI was won.̂ ^ Today, 

modern demand for codification is underlined by the need for clarity of principle, the range 

of the sources of law and finally the desire of the London insurance market to retain its' 

control over international policy wordings and its' pre-eminence as a centre for arbitration 

and dispute resolution. However, the amount of time needed to be consumed -even for the 

~ Such as the wholesale reform of insurance law has been since 2001 under consideration by the Depmtment of Trade and 
Industry. 

^ S e e : C r o l y C . & M e r k i n R . : JBL 2 0 0 1 , N o v . , 5 8 7 - 6 0 4 . 

^ Even in cases where the objective is to produce no more than a codification of principle, there can exist substantial 
disagreement on points of fine detail leading to even more delay in the final passing of the codifying statute, in the case, 
however. oi the MIA 1906. its history has shown that if the parties involved were let those disagreements overtake and 
drug even more in time length the codification process that would have been highly unbeneficial to Uieir interests Already, 
the Bill - first introduced in 1894 - only became the Marine Insurance Act i n 1906. there was too much negotiation and 
amendment in the intervening period involved and in addition a range of further amendments were made in the final 
Pai'Uamentary stages of the Bill in 1906. Doubtless, there would have been a temptation for those involved to sneak 
ttoough the odd change or two in the law and to give effect to what was perceived to be the law on points which had not 
been tested before the courts. These temptations were, however, resisted by Chalmers and the 1906 Act came to snapshot 
of the law as it was back then, witli the unresolved issues having remained unresolved and with no effected changes to tlie 
law at least intentional ones. (See :Croly C. & Merk in R.: Abowf Znf wronce Cbdei" , J B L 2001, Nov . , 587-604. } 

^ Those in favour of the measure recognised that commercial law acted as a default mechanism and that, as long as the 
law on any particular point was clear, a commercial contract could be drafted to adopt -generally by silence- or reject the 
common law's default rules 

^ Hence, they pressed for that case m 1906 and they were also supported by the consideratioa that at the t ime the law of 
marine insurance rested upon over 2,000 reported cases of varying degrees of obscurity and poor reporting. 

See .Crolv C. & Merk in R Cof/pf " J B L 2001. N o v . . 587-604. 

228 



codification of relatively clear matters - remains a process which is lengthy and most 

probable to lead into incompleteness and imperfection. 

As also supported by Cm/y & it seems unrealistic to switch away from 

identifying and refonniug serious defects in tlie law, towards a generalised atten^t to write 

down what already exists. Moreover, the introduction of any new Act of Parhament would 

produce a period of dislocation. But even if we were tc introduce a new code which would 

retain much of the old law whilst amending some of it, the introduction of new terminology 

would not necessanly mean that the law has been changed, as old law often remains 

relevant in deciding whether or not there hag been a change introduced by the new law. In 

addition, mixed statutes of such a type are often followed by short-term dislocation. By 

contrast, a pure code would not change the law but merely would reflect its' state at the 

date of enactment of the legislation.^^ However, given the fact that the drafting of p new 

code can neither anticipate nor provide clear answers to aU subsequently arising issues, we 

assume that the answers given by a code can never be totally conclusive. Thus, a new code 

miglit be expected to have had a relatively small effect on reducing the number of marine 

insurance disputes winch might arise.^° On the other hand, because the MIA 1906 has 

retained little relevance in the present market and because it has left non-tackled factual and 

important matters, the courts have been required to fill the gaps, and in doing that they have 

had to constantly revise the wording of the marine market and to look not only at the 

^ See rCroly C. & Merldi lR. : "Doubts About Insurance Codes". JBL 2001. Nov. , 587-604. 

® The proper approach to the inteipretation of a codifying act was set out in Lord Herscliell's often cited speech in Batik of 
Etigland v. Vagliatio Brothers [1891] A.C. 107, at pp. 144-145 (Bills of Exchange Act 1882) where he statea; 

"1 think the proper course in the first instance is to examine the 
language of the statute and to ask what is its natural meaning, 
uninfluenced by any considerations derived from the previous state of 
the law, and not to start with inquiring how the law previously stood, 
and then, assuming that it was probably intended to leave it unaltered, 
to see if the words of the enactment will bear an iiiterpretation in 
conformity with this view. If a statute, intended to embody in a code a 
particular branch of law, is to be treated in this fashion, it appears to 
me that its utility will be almost entirely destroyed, arid the very object 
with which it was enacted will be frustrated. The purpose of such a 
statute surely was that on any point specifically dealt with by it, the law 
should be ascertained by iirterpreting the language used instead of as 
before, by roaming over a vast number of authorities in order to 
discover what the law was, extracting it by a minute critical 
examination of the piior decisions. " 

Therefore, only in Ihe cases of ambiguity, consimction of language with a technical meaning or statutory lacuna is it 
legitimate to resort to the previous case law. If this is righ'. then the Mar ine Insurance Act 1906 has proved to be 
peculiarly ambiguous and gap-ridden. This point is taken up in detail below, bu t it m a y be said i n general terras that there 
are very few sections of the 1906 Act which have been taken at face value by t he courts. One area hi which the Vagliano 

approach may provide assistance is to prevent a code from being rendered ont of date almost as som as it is 
enacted, a situation which may be posed iu the event of a post-code judicial decision arising f rom facts taking place prior 
to the enactment of the code {See :CrolyC. & M e d d n R . ' . J B L 2001. Nov. . 587-604.) 

See Croly C. & M e i t i n R.: "Dowbff Abouf JBL 2001. No^ .. 587-604. 
2 2 9 



common law but also at the originaj wordings and at the changes themselves before 

ascertaining liie purpose of the new wordings also because of the development of the 

existing marine market and practice/^ Nevertheless, the 1906 Act has not removed the need 

to refer to pre-Act authorities, and even where the wording of the Act is clear the Courts 

have accepted the need to construe its terms flexibly in order to give the Act a sensible 

modem application. In effect academics,^^ alongside many others, liave supported the view 

that codification has been cast aside by a resurgence of the common law of decided cases. 

Amidst those opposed to codiRcation, Lord Goff has supported the view the latter should 

only be undertaken where the good is perceived to outweigh the harm done and in relation 

to that he has specifically referred to the MIA as an example of codification which did not 

pass the test. However, one should always bear in mind that every statute, code or even 

restatement is by its very nature dated and to simply discard the intact of the MIA 1906 on 

that basis seems rather harsh. Another objection is that related to what Lord Goff termed as 

"the ten^tation of elegance", i.e. the ten^tation to adopt a solution because we are attracted 

b} its elegance which also entails simplicity. Yet law cannot afford to dispense of 

complexity sometimes. Another considerable element of objection is what has been called 

as the "temptation to tinker". Likewise in the old saying which state that the best is the 

enemy of the good, the greater the code the less the chance of anything like success.^^ It is, 

therefore, concluded by those who deny the need for a law reform through a new code, that 

the desire to have insurance law contained in a single piece of legislation cannot be fulfilled 

in practice, firstly because insurance law is embodied in other parts of law which may also 

apply and no complete codification can exist̂ '*, secondly, because a code wiU always face 

interpretation by courts with the result of a body of outside court jurisprudence being 

developed^^, and tlnrdly because of the tendency of general law to move on^^ Moreover, it 

is supported that̂ ^ English courts have managed weU in ensuring that the demands of the 

See :CrolY C. & MerMn R.: "Doubts Aboui Insurance Codes JBL 2001, Nov . . 587-604. 

Such as Professor Cheshire, who spoke of "the paralysing hand of the Parliamentary draftsimn"; and judges sudi as the 
one time Master of the Rolls, Lord Evershed, who once described the interpretation of statutes as "intellectually exacting 
but spiritually sterilising". [Quoted by Beatson [1997] C.L.J. 291, 299.] That w a s said well back in the twentieth century, 
but such attitudes persist. As recently as 1997, Dame Mary Arden. herself an advocate of some degree of codification, 
wrote of the "deep-seated fears of common lawyers about codification". [ [1997] C . L J . 516, 531. ] ; { See Cladce M . : 
"Doubts from the Dark Side- The Case Against Codes" J.B.L. 2001. Nov., 605-615. } 

See Clarke M . . / r o m f/te The Ctue Codei" J.B.L. 2001. No^"., 605-615. 

Given also the proliferation of directives and cmventions 

And it is easy to anticipate that \wthin a relatively short period the expenence of the Marine Insurance Act 1906 would 
be repeated 

^ S e e : C r o l y C & M e r k i n R . : CocfM ' JBL 2001, N o v . , 587-604. 
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msurance market have not been frustrated,as they have refused to permit strict wordings 

to operate contrary to commercial common sense, whilst businessmen are better served by 

having a law which does not hark back to another era but responds to their needs in 

changing circumstances and is incapable of adaptation without bringing that law into 

disrepute. 

At Lhe opposite side he tliose who support codification, although their reasoning often 

contains weaknesses. One of the perennial arguments for codification is that it makes the 

law more accessible. Codes are supposed to contain plain and simple language, yet all of 

the meanidg of the law embodied in them It is doubtful, though, how this can be achieved 

in a siniple language and given the modem era circumstances it is highly possible that the 

code will be lost in the sheer volume of information available. Anotlier argument for 

codiRcation is that it makes it quicker and easier to find the answer to a legal problem. In 

order for this to be feasible, however, the first assun^tion is that the problem does not raise 

new points of law but can be solved by tbe apphcation of established rules and the second 

one is that the code is clear and unambiguous. Examples like the MIA 1906, whose 

sections have triggered numerous litigation, have shown that the larger the body of case 

law the less successful die statutory provision. Thus, the experience of the past offers scant 

encouragement to the codifier of the future. And in recent atten^ts, such as that of the 

Australians to reform in toto non-marine insurance law in Australia, the Insurance 

Contracts Act of 1984 - which was produced - has already inspired huge amounts of 

litigation thougli its main aim was to benefit consumers. Further, the market men say that 

tliey do not need a code to make the law more accessible and more inteUigible, and 

academics have described the endeavour of codification as a quest for Utopia.'̂ " In addition 

it is doubtful that British insurers will treat a reform or codification of insurance law as a 

divine convergence of change and self-interest. Not least, another drawback is the lack of 

Parliamentary time and inclination for prioritising the passing of such laws. The reality is 

that, in a world with members of parliaments subject to re-election every few years, 

parhaments prefer to spend time and energy on legislation that is attractive to a significant 

section of the electorate and it is liighly probable that marine insurance codes do not fall in 

^ I n view of the need for a flexible code to meet tq; with the non-static f o r m and the new wordings of the insnrance 
market. 

Insofar as those demands have not distorted the pohcy of the general law and, more specifically. 

^^See:Cro lyC & M e r k i n R . ' J B L 2 0 0 1 . N o v . . 5 8 7 - 6 0 4 . 

^ See Clarke M "DowAff / r e m DarA &Wr- TAf Carp Agmnf/ " J .B.L . 2001. No^'.. 605-615. 

2 3 1 



this category. Tims, statutory reform, nowadays, is likely to be limited to what has been 

caHed legislative microsurgery, i.e the correction of particular delects of existing 

legislation.'̂ ^ 

In relation to the above, my personal belief is that the best solution would be the 

development of an international instrument to serve as a base for the conclusion of 

international marine insurance contracts, whilst affording a degree of national market 

flexibility without loosing the benefits gained from international unifbrmity. In addition, 

the contractual terms governing the marine insurance poHcy should be the central point 

towards harmonisation. Bearing in mind the difficulties addressed previously m the 

arguments against codification, it seems that uniform and international conditions are the 

most appropriate format for such an instrument. There is no need to give legal character to 

such an instrument, mainly to avoid perplex situations that accompany legislative 

codifications. If the conditions were to be given the form of a legislative instrument, aH 

sorts of problems would arise. Past experience has shown that the disadvantages are far 

more than the advantages and that stni the result is of a doubtful character. If an 

organisation such as U.N.C.T. A.D. in its effort to create a successful Convention faced 

problems which resulted in failure, why should we do the same? I believe that such a type 

of effort, which would most probably "revive" the Geneva debates, is simply out of 

question because it has been tried out and failed. On the other hand, examples such as the 

one of general average, which, since the 1800's, is regulated and successfully operates via 

the General Average Agreement Forms, have lead me to believe that the reform in marine 

insurance should follow a similar approach and shape up into the format of conditions non-

legislative in nature and at the same time flexible, allowing a degree of national element 

enibodied in them as per the parties' intentions. The Norwegian Plans seem ideal in 

forming the basis for such uniform and international conditions from which all national 

variations could stem, their format being simple and easier to foDow compared to a pohcy 

with attached separate clauses and their use being optional and subject to alterations by 

contract. Due to their nature as non-binding, such conditions could be altered to At each 

national l e g a l w i t h the alterations taking the format of a separate stipulation in the 

national policy form without altering tlie core conditions with the aim to better serve 

uniformity and enhance comparison in aH levels. International uniformity would also be 

preserved by means of basing the content of the policy conditions upon the Enghsh marine 

See Clarke M D o w i i f f f / z f DorXrAe/f- T/ie Case O x f r f " J .B .L . 2001 . Nov. . 605-615. 



insurance regime whilst at the same time ensuring that the relevant alterations, necessary in 

national level, appear on tlie content of the national insurance contract drawn upon the rules 

and specifications of the legal regime of tlie country involved each time."*̂  In addition, 

similar to the Norwegian Commentary' to the NMIP, a set of explanatory comments - in the 

format of guidelines - would be needed for the best interpretation of the conditions and in 

order to facDitate the interpretation of difRcult clauses and assist the successful 

achievement of accurately translating the conditions. Moreover, as a result of the latter, 

local judiciaries would be aided in their task of interpreting these conditions and objectivity 

would be served in the best possible way. Last but not least, following again the trend 

estabhshed in Norway, an internationally representative group of experts should be set np, 

to ensure constant and up to date uniibrmity. 

6.3. Alternatives to Legislative Reform. 

Tlie case for codes is not, however, a case of "all or nothing" and alternatives exist, such as 

the adoption of a code of practice -as this has been estabhshed by long term experience in 

the field of marine insurance- which would be binding for the party of the insurer. Already 

such an alternative has been implicitly implied by the Australians and the A.L.R.C. There 

are difficulties within the spectrum of such an approach. Such a code of practice, if 

hypothetically adopted, would have the status of a self regulatory code, encorr^assing no 

actual legal force within it, but merely implying a communal observation for insurers. 

Advantages with such a reform are the fact that such a statement could be more easUy 

renewed as non subject to parliamentary approval, and the fact that the industry itself may 

be more flexible in identifying and sanctioning hypothetical breaches. On the other hand, a 

clear disadvantage is the fact that there is basically no way to monitor the frequency in the 

adoption and the use in actual practice of such a code like document. 

Model laws and restatements form another category of alternatives; model laws comprising 

of a set of unofficial rules which may be incorporated into transactions, have many of the 

advantages of a code or codes without some of tlieir disadvantages. For once, tliey do not 

have to conform to national drafting technique and thus are likely to arouse less local 

opposition. In addition, if they prove unworkable or need reform that could be done easily 

Due to the fact that in some legislations exist binding rules on contractual reladonships. and i n order to ensure the 
abilily to use the conditions as wel l as uniformity i n their apphcation. there m i g h t also be need for additional legislative 
provisions. The form of such legislative provisions could either be that of a l ega l ly binding international convention, or 
that of the creation of model legislative provisions to be enacted by eadi coimtry as part of its domestic legislation^See pp 
19-38 United Nations: CWCTAD mzi/Docwmenfar)' f / ie ^ a n ' n e /njwrancg Confracr, U . N . 1978.] 
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in the same unofficial way in which they were bom in the first place. Likewise in the case 

of codes of practice, scepticism has also been expressed in relation to the extent of their 

con^liance in practice and the effectiveness of their monitoring.'*^ 

Institute Clauses could be amended by substituting the relevant sections of the MIA 1906 

with the provisions provided in the Clauses, with the aim to cover all agreed areas of 

reform in marine insurance. The Committee, to undertake such a task, would have to 

consume a lot of time in order to successfully achieve such a challenge, if given certain 

parliamentary authorisation and it is not certain whether the industry would be prepared to 

devote a long time in respect of such a process. 

Within the terms, however, of the present thesis, we shall base the hypothetical scenario of 

a reform on the assumption that the latter is a legislative one of the format described 

hereinabove, i.e. uniform, international policy conditions. This study will therefore proceed, 

further on, to draft the content that uniform policy conditions may have in relation to areas 

such as the insurable interest, the measure of indemnity as weH as subrogation. 

The proposed reform is framed on the assun^tion that the conditions would for the most 

part restate and develop existing principles rather than seek to create entirely new 

principles. The pattern followed assumes - in terms of content - the articles of the MIA 

1906 as the basis upon which reform is to take place,'*'* thus, all suggested changes will be 

incorporated into their text.''^ 

See Clarke M . : "DowAff yrom (Ag D a r t A'ljc- 77ie Care AgmVuf " J.B.L. 2001, Isov., 605-615. 

44 See: Croly C. & Merkin R,; "Doubts About Insurance Codes J B L 2001, N o v . , 587-604. 

Hie justification for the choice of such a pattern, in terms of the context, is the dominant position that the U.K. legal 
regime possesses in regulating this area of law, and in terms of the format chosen the fact (hat legislative reform seems the 
best route to achieve international unifoonity and harmonization, and also the fact that policy conditions offer flexibility. 
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6.4. Provisions of the MIA 1906, Related to the Indemnity Principle, in 
Need of Reform. 
6.4.1. The Discussion on Possible Reform of the Articles Relating to 
Insurable Interest. 

Section 5 of the MIA 1906 states in subsection (1) that every person interested in a marine 

adventure has as an insurable interest and further in subsection (2) that a person is deemed 

as interested in a marine adventure where he stands in any legal/equitable interest to the 

adventure/any insurable property at risk therein, in consequence of which he may benefit 

from the safe/due arrival or may be prejudiced from the loss/damage/detention of the 

insurable property, or incur liability in respect thereof. In Australia, the A.L.R.C. has 

expressed the view in its report that the assured should not necessarily have an insurable 

interest in the subject-matter insured at the time of loss, and proposes that the only 

requirement is that there exists an expectation of acquiring one. In Norway, as per the 

NMIP, it is sufficient to have some clear possibihty of economic loss. The position adopted 

in Norway is rather relaxed and the fact that insurance should not cover illegal activity is 

paramount only because the former is perceived as an alteration of risk. In the rest of the 

legal systems examined, the prerequisite is that there exists a lawful insurable interest at the 

time of effecting the contract or at the time of loss ( U.S.A.), and most often as such is 

perceived one that exists at the time of conclusion of the contract or at the time of loss in 

the sense of being one valued in money terms. It appears that this prerequisite of 

legitimacy and lawfulness was adopted mainly because of the vast influence from English 

law and also in order to tackle cases of fraud. Legitimacy, however, does not necessarily 

guarantee lack of h-aud. The rather relaxed solution proposed by the A.L.R.C. and adopted 

since long in the NMIP seems rather attractive, in order to serve as a pattern for a reform in 

this section, and most of the criticism made upon the current law regime could be avoided 

if a solution combining the features of the various regimes' regulation were to be adopted. 

Bearing all that in mind, insurable interest could be regulated in the proposed policy 

conditions as fbUows: 

A r f i c f g J . - D g j i n e d 

( 7 ) A c f , g v g / ) ' j p g r j ' o n a M m j ' w r a W g m f g r g j T w A o 

' The bold parts indicale the modiGed/newlv-iiwerted parts 
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( 2 ; Z n p a r f z c w Z a r a m r g r g f W m a m a r i / z g a < ^ v g M f M r g w A e r e A g A o g a » _ y & o / t q / " 

interest or any sort of expectation of such an interest, in the adventure or the property at 

risk therein , either at the time of conclusion of the contract or at the time of the loss, in 

wAfcA Ag mcry 6)' fAe j'o/gfy or d'we arnvaf 

or Mio)' 6g Zôyĵ , or fAgrgfo, or 6); fAg ^kfgn^on fAgrgq^ or Tyiay 

m c w r f A g r g q / : 

As already stated above, it is proposed that a set of explanatory comments acconqianies the 

reformed text of the law, which -in relation to insurable interest- would be as follows: 

C o m m g M f g r i ' . -

T A g j ^ r o v z M O M g^faAZz^yAgj^ f A g f r o c ^ i f i o / i a Z p r g c o M c f i f i o n _ ^ r a v a Z i t f M ^ ' w r a n c g c o M ^ r o c ^ , z . e . 

f A a f f A g Qj^^wrgaf A a v g a n m f g r g ^ f o r o n g; *ygcfa f io /7 mfgrg^yf i n fAg j ^ w 6 / g c f - m a % r 

in^wrg ( f gz fAgr a f fAg f z m g q f c o M c Z w ^ n q/^fAg c o M f r a c f o r a f ^Ag ( i m g q f fAg Zo^^. B y 

" i M f g r g ^ f " a n y o r g c o M o m f f m f g r g ^ , i . g o n g f A a f c a / z 6 g vafug<^ m m o / z g y f g r m f 

fgrmg^y. T A g r g i f Mo n g g ^ f _ ^ r m c A w i g c o n o m z c mfgrg^yf f o M g r g j ' f o n Z y g%i j f O f a Z f o am 

g ; x p g c f a f i o 7 z q / a c ^ w z r z n g f r g / z o w g A f o g n f z f Z g f A g a ^ ^ w r g c f f o a c Z a i m _ ^ r m c f g r n n ^ a f f O f L 

^wcA o n m f g r g ^ f f A g r ^ r g o n g fAof coM 6 g m ^ r u r o ^ / g . A " g o m t f m g m ^ ' w r o n c g " , w^Agrg i r 

Aoj^ 6 g g M c Z g a r / r o m f A g o w f j g f f A a f n o w j ' w r a 6 f g m f g r g ^ f g x z j f g d ^ f A g r ^ r g m v a Z i d i 

5'fmfZarZy, f A g o^j^wrg^f m w j f 6 g /?rgcZw<^g( f / rom i n v o ^ n g f A g m m r a n c g q ^ g r f A g mfgrga ' f 

MO Z o n g g r m A f y A a n c f j . 

Due to the realisation that there is still a clear need for "p.p.i." policies, even in the case tliat 

a policy is a gaming or wagering policy, thus issued "p.p.i.", one solution would be to 

reform the law so that it be not considered as void, but be rendered enforceable. There 

would also be tlie option ol' adopting the measure of criniinai sanctions against gambling 

cases, in case of proven intentional fraud in effecting such a contract in order also to serve 

and preserve the indemnity principle. The burden of proof of non existence of &aud should 

he with the assured so as to preserve the insurer's party and prevent the latter from having 

to indemnify the assured even in cases of fraud. By shifting to the assured's party the 

burden of proving that the policy does not rely on fraud, the indemnity principle is also best 

served 
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The relevant section of the MIA 1906 would in this case become, upon reform having taken 

place, as foDows: 

Article 4.- Gamins or Waserins Contracts. 

(1) Every contract of marine insurance is deemed to be a gaming or wagering contract 

w A e r e ( A e A o K w o 6 ) ' f A ; A c f , amtf f A e i j 

enfgrgc/ mfo wifA no gjgpgcfafion of acguiring on or wAerg fAe po(zc)' fnack 

or no mfgrf j'f" or "mfAowf/wrfAgr;)roqf q/'m^ereff fAg ;7ofic)' 

However, such contracts are not considered as void and are enforceable. 

(2) If such a contract is entered into with the intention of fraud, and without other 

legitimate reasons, the party affected by such a fraud can sue the fraudulent party for 

damages. 

In relation to the above article, the following explanatory comments could be made: 

C o m m g n r a r w 

AffAowgA coMfracfj gnferg f̂ i/ẑ o w/fAowf (Ag gxf^fgncg q/'an fMj'Mra6Zg mfgrg f̂ or 

gjgpgcfafzoM q/aywcA an mfgrgj'f arg (/ggmgcf gaming or waggring, fA^ org mgvgrfAg/gĵ j' 

vaZ /W g ^ r c g a 6 Z g 6 ^ r g C o w r f ^ . 7 % g g ^ g c ^ i M g q / ' ^ w c A c o n f r a c f g m a y 6 g a p ^ r o p r i a f g 

a M ( ^ r M M a v o f & z 6 Z g m g z f r g m g c o f g j ' w A g r g ( g g / ^ m a f g r e a f O M j ' f m j ? o ^ g z f f wa'g, ^wcA a f w A g n 

o^cgrfammgMf o/̂ fAg mmra^Zg f/ifgrgjf m rgjpgcf or gvgn q/iff gApgcfafion, fo 6g 

acA/gvgdl 7/z fwcA or ofAgr coj'ĝ ,̂ fAg parfig^ agrgg fo confracAaZZ)' Z)g 6own(/ af 

fAgir oim rf^yl (jF̂ wcA a confrocf zf /?rovo&(f ro 6g coocZMĜ ecZ /)a^g^ on _̂ aw(fwfgf%f 

c o n f r o c f w a / p a r f y m v o Z v g c ^ f A g Z o w / ^ r o v z a ^ g j ' f A g m g a ^ ' w r g o / f A g a v y a r c f q / " 

& Z M i o g g ^ f o f A g p a r f ) ' ( ^ c r g ( f 6 ) ' f A g / r a w d i 5'wcA a j ' w i f / o r f A g a w a r c f o / ' & z m a g g ^ c o M 6 g 

c(aimg(f 6 ^ r g any opj^ropriafg Cowrf. 

6.4.2. The Discussion on Possible Reform of the Articles Relating to The 
Measure of Indemnity. 

Another area which may be appropriate for a hypothetical reform relates to the measure of 

indemnity. In all of the law systems examined under tl% scope of the present thesis, the rule 

foUowed is more or less the same as under the English law, and the measure of indemnity 

can extend up to the suni insured, ie. the agreed value, in case of a valued pohcy, and up to 

the insurable value in case of an unvalued policy. There is a point of departure - in the 

regulation as per the French law regime - which might justify a h}'pothetical reform, i e. 
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the fact that under the French law if the insurable value is more than the actual value of the 

subject-matter insured, a second coirplimentary policy is then effected to cover the excess 

value. 

The relevant section of the MIA 1906 would in this case become, upon reform having taken 

place, as fbUows: 

67. - Extent of liability' of insurer for loss. 

(1)The measure of indemnity is the sum which the assured can recover m respect of a loss 

OM a p o Z f Q ' 6 ) ' w A f c A A g f & c o r r g g p o M d k i n f A g c a ^ g w M v a Z w g ( / p o Z i c ) ' f o 

f A e g x f g n r o / f A g m g u r o b f g va fwg , o r , m fAg c a $ g q / ' a v a f w g ^ f p o Z i r ) ; fo fAgyifZZ gxfg/ i f o f 

the value fixed by the policy.. In case the insurable value is more than the actual or 

market value of the subject-matter insured, a second policy should be effected covering 

the excess value. 

( 2 ) W A g r g f A g r g i a Z o j f r g c o v g r a 6 Z g WM<^gr f A g p o Z i c y , f A e m ^ w r g r , o r g o c A m ^ ' w r g r i / f A g r g 

6 g m o r g f A a n o n g , Z m M g _ ^ r ^ w c A j ^ r o p o r n o n ( ^ f A g m g a ^ ' M r g o / m f i g m n z O ' f A g o m o w M f 

o / A i j . y w 6 j ' c r ^ f i o M 6 g a r j ^ f o f A g v a Z w g f A g / ) o Z i c ) ' m f A g c a ^ ' g vaZwg^^ p o Z i c ) ' , o r f o 

f A g m j ^ w r a ^ / g v a / w g i n f A g c a j g q f a M WMvaZwgcZ j ? o f i c y . 

In relation to the above article, the foUowiag explanatory' comments could be made: 

C o m r n g n m r i ' . -

/ M f w r a ^ / g v a Z w g / j ' c f g ^ g r m m g ^ f f A g a c f w a f o r m a r & f m Z w g o / ^ f A g m 6 / g c f - m a % r / M j w r g d ! . 

T A g j ' g c o n ^ f / ) o Z / n ' w A / c A f\y g j g ^ c f g c f m o r & ' r f o / ) r o v f c ( g c o v g r _ ^ r f A g g z c g j ' a ' v a f « g a c M a 

g o m / ) Z ( m g n f a n ' p o Z z c ) ; f o f A g m z Y i a Z o n g . 

Finally, with regards to subrogation, the only interesting point worth noting is that under 

the Greek law regime, an insurer can sue in his own name, when subrogated to the rights of 

the insured, upon indemnifying him Such a point of departure is not considered as so 

important to trigger reform of the law. 

6.5. General Conclusions and Future Prospects. 

Following the C.M.I.'s Centenary Conference in Antwerp, in 1997, during which Lord 

Mustni suggested tliat the C.M.I, puts marine insurance in its work programme for the new 



millennium, the C.M.I, was given a flying start after an International Colloquium, 

organised by the Scandinavia Institute of Maritime Law, and held in Oslo, in May 1998. 

The Colloquium was the Rrst opportunity for a number of lawyers Q-om different countries, 

to identify the recurrent marine insurance problems with which their courts were 

confronted. Following the Oslo symposium the C.M.I. Executive Council decided to create 

an International Working Group, con^rising of a good mix of academics, practitioners 

drawn from both common law and civil law systems, and an active underwriter. As it was 

not possible to tackle the whole of the area of marine insurance law, it was decided that the 

International Working Group would initially concentrate on sorm topics'̂ ^ and in 

accordance with the C.M.I, traditions, a questionnaire was prepared and distributed to all 53 

National Maritime Law Associations affiliated to the C.M.I, and further on a report was 

produced on the basis of the responses received. In the following C.M.I. Conference, held 

in Singapore in November 2001, delegates were invited to discuss whether there is any 

support for harmonisation of the law of marine insurance by means of an appropriate 

international instrument. It was pointed out that for any attempt at harmonisation to have 

even die slightest chance of success it would need to be limited in scope and to have tbe 

broad acceptance of insurers and the shipping industry generally. Delegates were also 

invited to consider whether the C.M.I, should seek to produce contractual model clauses on 

certain issues of marine insurance or simply produce a work of reference which would 

identify national solutions to particular problems, possibly identify the most frequently 

encountered solutions and even suggest some draft wording for use in contracts of 

insurance or in legislation. At the conclusion of the 37th Conference of the C.M.I, in 

Singapore, it was resolved that work would continue so as to identify where a measure of 

harmonisation might be feasible and desirable so as to better sen^e the marine insurance 

industry.'*^ That there is a need lor change, there cannot be any doubt. The C.M.I., however, 

resolved at its Assembly in Singapore to continue witli its work, and felt the need at that 

stage to state what the work product will not be, rather than what it will be. In effect, tlie 

C.M.I., following also the pubhcation of a "Perspective" by UNIDROIT^^ has agreed on a 

number of drawbacks associated with conventions. To begin with, it has been agreed that 

inter-govermnental negotiations aimed at producing an international convention are always 

protracted and confrontational and disproportionate time and effort are expended in order to 

^ Namely: (1) the duty of disclosure; (2) the duty of good faith; (3 ) alteration of risk; (4) warranties; and (5) special 
clauses having special consequences. 

See: Griggs P.:"7nfMra77cg Way", J .B .L 2001. Nov. , 6 1 6 - 6 2 2 . 
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produce an agreed text. In addition, the constant and rapid evolution of commercial law in 

the later part of the twentieth century has meant that any harmonising instrument borne in 

adversity is hkely to be out of date before it comes into Ibrce. Furthermore, in many 

instances, in order to achieve an agreed text, it is necessary to insert reservation clauses 

allowing states to opt out of certain convention provisions which are inconvenient or not 

cong^atible with national law. This gives further opportunities fbr diversity within a 

document aimed at achieving uniformity. There is no government which will ratify or 

accede to a convention if, following consultation with businessmen in their own countr}', it 

is established that the proposed new law will not be appropriate. IdeaHy the process of such 

a consultation should take place during the negotiations leading up to the convention but in 

practice it often takes place after the text of the convention has been agreed with the result 

of the measure not getting beyond the post-convention consultation process with disastrous 

effects on the number of ratifications and accessions. Moreover, conventions carry with 

them treaty obligations which may, in time, prove to be an embarrassment and thus, rather 

than tie their hands fbr the future, states may well decide not to accede to or ratify a 

convention which may cause this sort of problem Amendments to existing conventions, 

which are generally achieved by a protocol or new convention, often leads to diversification 

rather than unification of maritime law. A further problem with conventions arises from the 

tendency of some states to adopt a more recent convention without denouncing its 

predecessor and awkward treaty problems can thereby be created. Secondly, codes, rules 

and model laws also carry drawbacks: for example, a model law wiU only fulfil a unifying 

purpose if it really is a "model" law, i.e. one produced after extensive research into national 

laws and drafted with an eye to ensuring that it wiU create few ftmdamental conflicts with 

those existing national laws. Nevertheless, a further weakness of is that model laws carry 

with them no international treaty obligations leaving states free to change their domestic 

legislation if national circumstances dictate, thereby undermining the level of uniformity 

achieved by the model law. The drawbacks related to the enactment of codes, have already 

been discussed above, and to restate the arguments against them would be plain repetition. 

Perhaps, it is only worth adding that codes and rules are instruments which, by their very 

nature, can only apply when the parties are ki a contractual relationship and have the 

opportunity of incorporating the code or rules into their contracts and are unlikely to be 

applied after a problem has arisen between parties who have no such contractual 

relationship/^ Witliin the C.M.I., the possibihty of a convention, a code or a model law has 

' See. Ghggs P "/nfwnmicp Wary" J .B.L 2001 Nov.. 616 -622 . 
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been dismissed and it is hoped that some draft provisions could possibly be produced, 

incorporating the best solutions from national laws which may aid those who are seeking to 

update their marine insurance legislation as well as those in the insurance market who are 

seeking to amend the terms upon which they write business. Similar to the C.M.I.'s 

proposal, the policy conditions, proposed by the author of the thesis, set the international 

base whilst, at the same time, leaving some space for flexibility at national level. In effect 

the result sought is the same, Le. to aid - through the incorporation of the best solutions 

from national laws - those who are seeking to update their marine insurance legislation as 

well as those in the insurance market who are seeking to amend tlie terms upon which they 

write business. 

Enough has been said, to demonstrate that the foundation stone to be set by parties involved 

in any liarmonising project, should be the decision, at an early stage, on the nature and 

format to be followed so as to produce the most effective harmonising instrument, whether 

it be a convention, model law, code, model clauses or policy provisions. For, each 

instrument has its advantages and disadvantages which must be weighed in the balance of 

decision. 

Turning into the present situation, amidst the options proposed in terms of reform, seems to 

be tliat of legislative reform in the form of conclusion of unifbrm international policy 

provisions which leave son^e space for national law intervention. 

Should for one reason or another, legislative reform be not feasible, then one should 

examine the option of amending the bistitute Clauses, and last should come the option of 

adopting a Code of Practice as a reform without legal force is fated to be problematic as 

well as ineffective in the lone nm.̂ ^ 

See: Giiggs P Way". J.B.L. 2001. Nov. . 6 1 6 - 6 2 2 . 

See: Qiiggs AMiWdZf VPo} ", J.B.L. 2001, Nov , 6 1 6 - 6 2 2 . 

See also Soyer B ' Wan-anA'gj zn Afan'nc /njitrance.' ,4 C<?mprg/:enf zve Thesis submitted for the award of Oie 
degree oi Doctor of Philosophy, University of Southamptan. Aug. 2000 
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0pm Covgr", Ins.L.M. Jan. 2002,1. 

Commentary: "ZnmroMcg; MafgriaZ Damage a7/(f CoMfegrwenfiaZ lavv foZfC)', 
Gkngafe f roperfigg Z,f(/ v. AAorwicA C/nion Fire fn^wrance ^ocief)' " [1995] 1 
Lloyd's Rep. 278. 

Commentary: "Znj^urance Day; WiZbwm goaf ^wZmg Cawĵ ê  Mari/ie Jn î/raMce 
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Liederman A.J..- "/Mj-wraMCg Covgragg D;jpwfg.y Zm Âg [/.5'.A..' A f grZo(f of 
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Procos J.S.: Z/ĝ  Ai^mrancg^ gf Lgwr iZggimg /n<ig7mffairg gn Droif Marifimg (E^aig 
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5'grvicgj' g/i Mafzgfg (f' A ŷ̂ wrancĝ  », 82 (1980) Diritto Marittimo 332. 

Shaw R.: 'TAg 7989 .̂ aZvagg Convgnn'on ancf fngZi^A Law". [1996] LMCLQ 202. 

Skantzakis A.P.: /^jwrancg //gjj'on.y, Athens, Greece, 1970. 

Skouloudis Z.: TAg Law q / f rivafg ingwrancg, 2^ ed., P. Sakkoulas Brothers 
Publications, Santaroza Id, Athens,Greece,1995. 

Soutlieott R.F. & Strickland C.Y.: "CaMa<̂ faM Marifimg Law Up&rfg.- 2000", 
J.Mar.L.&C. 399. 

Soyer B.: "D^MJg.yAvaiZa6Zg fo a Manng/Mi'wrgr", [2002] LMCLQ 199. 
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