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The study examines the reasons which prevent agreement being reached on a
definition of acts of international terrorism. The conundrum of the terrorist
phenomenon raises a series of questions, not least the perceived need to define the

crime comprehensively, rather than in a piecemeal, reactive fashion.

The research focuses first on the origins and growth of international terrorism, with
the aim of locating the present impasse within its historical context and identifying the
roots from which it developed. A study of the changing crime patterns follows,
examining firstly, changes in the criminal intent over time as revealed by specific
attacks and secondly, the adaptability and versatility of terrorists in altering their
modus operandi to circumvent measures aimed at suppressing their activities. The
profiles of some terrorist leaders past and present are then scrutinised, with the aim of

identifying any significant changes in their abilities and backgrounds.

Unique features of the newly established International Criminal Court are studied,
absent its jurisdiction over acts of international terrorism. The viability of mounting
prosecutions for acts of terrorism under the auspices of any of the crimes over which

the new Court does have jurisdiction are also explored.
An analysis of possible options for making progress in the light of the results of the

research work follows, with the incomplete draft comprehensive convention on

terrorism being the subject of a detailed examination in this context.

The study concludes with an assessment of the effectiveness of current and potential

legislative initiatives aimed at addressing the increasing threat to world peace posed

by terrorism.
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CHAPTER ONE

Introduction

1 Preliminary Remarks

The dissertation studies the terrorist phenomenon in relation to the difficulties which
continue to bedevil the best endeavours of international lawyers comprehensively to
define acts of international terrorism in a format which is acceptable to States.! Set
against the background of world peace and security, international terrorism has been
causing increasing concern, particularly since the Lockerbie airliner bombing in
1988, and is now viewed as a real and present threat to the safety and well-being of
the global community.> The continued lack of progress with regard to putting in
place comprehensive measures to combat the crime has reached the pinnacle of the
agenda of the United Nations (UN) and prompted this investigation into the obstacles

which stand in its way.

International criminal law is a relatively new discipline,4 but as with all international
law, progress with regard to codification is made on the basis of consensus, in which
diplomacy plays a crucial role.” Arriving at a consensus on definitions of offences
which carry with them deprivation of liberty, potentially for a maximum term of thirty
years imprisonment,® or even for life in certain circumstances,’ is therefore bound to
be difficult. This degree of difficulty will be governed by the level to which a
particular issue affects individual States. When embarking on a study of the terrorist
phenomenon it is important that the unique way in which international law is

formulated is borne in mind.

'UN High-Level Panel on Threats, Challenges and Change, 4 More Secure World: Our Shared
Responsibility, 2 December 2004, UN Doc A/59/565, Part VI, B, para 157.

On 21 December 1988 Pan Am Flight 103 was blown up over Lockerbie, killing all those aboard the
airliner and 11 people on the ground, a total of 270 souls.

SC Res 1368 (2001), 12 September 2001, UN Doc S/RES/1368 (2001) para 1.

*De Than and Shorts International Criminal Law and Human Rights (London: Sweet & Maxwell,
2003) 13, para 1-023.

*Vienna Convention on the Law of Treaties (Vienna, 23 May 1969, 1155 UNTS 331, in force
27 January 1980) Article 2(1)(a).

SStatute of the International Criminal Court (Rome, 17 July 1998, 2187 UNTS 90, in force 1 July
2002) Article 77(1)(a).

"Ibid, Article 77(1)(b).
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Efforts by the UN in the past to make progress in establishing measures to combat the
escalation in acts of international terrorism have had only partial success, for example
the three conventions aimed at suppressing aerial hijacking,® and this has played a part
in the frustration of politicians when dealing with perceived threats.” The impact of
the political factor therefore weighs heavily in the balance during efforts to combat
international terrorism, never more so than during the deliberations which preceded
the decisions taken in response to the simultaneous terrorist attacks on New York and
Washington on 11 September 2001 (hereinafter referred to as 9/11).!° It might have
been predicted that this single act would be sufficient to reignite the deliberations of
both diplomats and lawyers engaged in attempts to reach a consensus on a
comprehensive definition of acts of terrorism, rather than the piecemeal approach
which had been the norm in the past.'! This has proved not to be the case, despite the

continued severity of the attacks which are being perpetrated across the globe.12

Criminals, by the very nature of their acts, pay no heed to the rule of law, but the
deeds of international terrorists at the very least disrupt the normal state of society and
have the potential to endanger the lives and welfare of citizens anywhere in the world.
It is therefore vital that efforts should continue in the search to find a comprehensive
definition of international terrorism which will gain a consensus and lead to the
adoption by the UN of measures to bring suspected perpetrators to justice, as part of a
wider campaign to alleviate this criminality by addressing the underlying causes from

which terrorism springs.13 The study sets out to investigate why it is that

*Convention on Offences and Certain Other Acts Committed on Board Aircraft, (Tokyo, 14 September
1963, 704 UNTS 219, in force 4 December 1969); Convention for the Suppression of Unlawful
Seizure of Aircraft (The Hague, 16 December 1979, 860 UNTS 105, in force 14 October 1971); and
Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation (Montreal,

23 September 1971, 974 UNTS 177, in force 26 January 1973).

®See, for example, the State of the Union Speech by the United States’ President, 20 September 2001:
‘Either you are with us, or you are with the terrorists. From this day forward, any nation that
continues to harbor or support terrorism will be regarded by the United States as a hostile regime’ (at
http://www.whitehouse.gov/news/releases/2001/09/200109208.html).

Y1bid, Duffy, The ‘War on Terror’ and the Framework of International Law (Cambridge: Cambridge
University Press, 2005) 2.

""For example, see above, n 8.

2For example, the Bali nightclub bombings on 12 October 2002 and the Madrid train bombings on
11 March 2004.

BGA Res 44/29, “Measures to prevent international terrorism’, 4 December 1989, UN Doc

A/RES/49/29 (1989).
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this consensus has proved to be so elusive, by seeking the answers to a number of

salient questions.

Why is it that no comprehensive definition of what constitutes acts of international
terrorism has been drawn up to the satisfaction and subsequent agreement of the UN?
In turn, this begs further questions. For example, why are the existing measures
inadequate? Over decades since the birth of the UN, agreement has been reached by
its members with regard to implementing provisions to combat specific acts of
international terrorism, but none has had the desired effect of inhibiting further attacks
from being launched, nor in deterring other disaffected persons from joining the ranks
of those who perpetrate them. If terrorists remain undeterred from reoffending, could
it be that some of the more dedicated of their number have made tactical changes in
the way they operate in order to circumvent the measures which have been
implemented? What efforts have been made to keep abreast of the terrorist threat in
the light of those changes? If efforts have been made, they have manifestly not been
effective, which raises even more questions as to how the situation might be remedied

and what opportunities exist for up-dating and enhancing international criminal law in

this area.

In order to address these questions, the research focuses on four areas: the historical
background to the crime; the identification of changes in the patterns of crime as and
when they have emerged; the framework of the new International Criminal Court
(ICC)™ and the limits placed on its jurisdiction; and finally, the existence of any
viable options for making substantive progress on the issue. The final chapter seeks
to draw conclusions from the answers to the questions which have been posed as to
the distinguishing features of the crime and hence to identify those building blocks
which are essential for the construction of an effective, comprehensive and acceptable
definition of the crime. By this means, it may be possible to make progress in
aligning the offence within, but separate from, other defined crimes falling within the
category of very serious international wrongful acts, which threaten the peace and

security of the world."

“Statute of the International Criminal Court, Rome 17 July 1998, 2187 UNTS 90, in force 1 July 2002.
"*For example, aggression, genocide, crimes against humanity, and war crimes.



2 Overview of the Chapters

2.1 The QOrigins and Growth of Terrorism (Chapter 2)

Nations have, from time immemorial, recognised that there are some crimes which are
regarded as violating the principles of law and justice over which all nations have
jurisdiction (jure gentium). Piracy is one of the earliest crimes to be recognised as
heinous and detrimental to all nations and because the description of piracy jure
gentium bears similarities to acts of terrorism, piracy has been selected as the point of

departure for exploring the origins and growth of terrorism.

Chapter Two charts the progress of codification of international law in this area and
the effectiveness or otherwise of the specificity of measures set in place in response to
terrorist outrages. Attention also focuses on one of the complexities to be borne in
mind with regard to isolating terrorist criminality from other international offences
which emerged in the second half of the last century, namely where to draw the line
between terrorism and legitimate struggles for national liberation from alien
domination, i.e., self-determination, one of the underlying causes which generate
terrorism. Whilst the causes which spawn terrorism are outside the remit of this
study, the fact remains that terrorism as a crime will never be eradicated and efforts to
deter or suppress it may not have a significant impact unless and until the causes are
identified and addressed. Therefore research into the causes, remedies and
preventative measures should continue contemporaneously if progress is to be

achieved.

The part played by States in sponsoring or supporting terrorism, which is contrary to
the principles spelled out by the UN,'° is also investigated, since this aspect can
significantly influence the rate of progress with regard to codification. Overt and
covert support for terrorists among States is not new.!” However, latterly it is

becoming evident that some international terrorists, are less reliant on State support

®GA Res 2625 (XXV), ‘Declaration on Principles of International Law concerning Friendly Relations
and Co-operation among States in accordance with the Charter of the United Nations’, 24 October
1970, UN Doc A/RES/2625 (XXV), Annex, 1, the first principle, para 10.

VSee, for example, Former Syrian Ambassador to the German Democratic Republic, (1997) 121 ILR
5935, in which the ambassador in question was accused of complicity in murder by allowing
explosives to be transferred from his embassy to a terrorist group; see also accusations made by
Israel in defence of the Israeli air strike against Syria, UN Press Release, 5 October 2003, UN Doc

SC.7887.
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for the means to carry out their wrongful acts.'® In this regard, the study seeks to
identify any stages when terrorists began to pursue their own agenda independently of
State involvement on some occasions,'® whilst continuing to mount attacks with the

2% Anonymity and lack of ownership

covert connivance of rogue States on others.
have also become a feature of some of the worst atrocities during the last century, for
example the Air India bombing on 23 June 1985 in which all 329 on board were killed
and both Sikh and Kashmiri terrorists were blamed for the attack. Such incidents
make positive identification of the perpetrators and any covert support they may have

had, together with their underlying motivation, even more difficult.

As the international community attempts to counter the ever increasing threat to world
peace which terrorism poses, the adverse effects of some counter-terrorism measures
put in place by States has caused concern with regard to the potential for human rights
to be eroded. The vital role played by the UN Special Rapporteur on the promotion
and protection of human rights in the twenty-first century, although tangential to the

definitional issue, is therefore briefly discussed.

Attention is also paid in this chapter to factors which may well have a bearing on the
increase in terrorist activity on the international scene, such as technological advances
in modes of travel, together with scientific discoveries which have enhanced the range
and efficacy of weaponry to which terrorists have gained access. As the range of their
attacks increases, it would hardly be surprising if the effects did not impact on

increasing numbers of States.

By commencing with an historical survey of the phenomenon, it is envisaged that a
wide perspective of the origins and growth of terrorism will be gained, from which it
may be possible not only to identify the essential features of the phenomenon, but also
to mark the point in time when those features underwent change. This would assist

in completion of the second task selected for study, i.e., identifying when and how

®Reeve, The New Jackals Ramzi Yousef, Osama bin Laden and the Future of Terrorism (London:

Andre Deutsch, 1999) 50.

For example, the bombings of the US Embassies in Nairobi, Kenya and Dar es Salaam, Tanzania on 7
August 1998.

®For example, the refusal by Libya to extradite the suspects implicated in the bombing of Pan Am,
flight 103 over Lockerbie on 21 December 1988; see SC Res 748 (1992), 31 March 1992, UN Doc
S/RES/748 (1992), Preamble, para 1.
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changes in the terrorist crime patterns have emerged and metamorphosed into the

latest modus operandi currently employed in the attacks.

2.2 Changes in Terrorist Crime Patterns (Chapter 3)

In order to define international terrorism succinctly, the intentions and the motivation
of the perpetrators are essential ingredients which should enable a distinction to be
drawn between terrorist acts perpetrated in the international arena and the rest. If the
definition is to be comprehensive, these are the features which are more likely to
define the criminal act, rather than the methods used to achieve it. Studying how and
at what stage any changes in the patterns of the crime became evident is the subject

matter under scrutiny in Chapter Three.

Numerous attempts to construct a comprehensive definition of acts of international
terrorism have been made in the past, but failed.?’ Some high profile incidents have
been selected for analysis, which will take a number of factors into account: for
example the political environment, the aim of the attack, the methods used to carry it
out and the identities of the States targeted and victimised. By this means, any
distinctive features which are identified may reveal the intentions and motivation of
the terrorists. Such features will be central in deciding whether the criminal act
impacts on the international community to the extent that it falls within the category

of an act of international terrorism.

It is not merely a question of identifying such an act as a murder, a kidnap or even
indiscriminate or targeted bombings, nor indeed, of establishing the immediate
intention, such as the assassination of a particular, high profile person. All these
offences have been committed in the cause of struggles for self-determination or in
casting off ‘alien domination’ by another State. Rather, it is the identification of
what could be termed an ulterior motive which might distinguish the crime from

being solely within the remit of national and/or regional jurisdictions.

The principal question which needs to be addressed in this chapter, therefore, is what
is it that makes these crimes different? Comparing and contrasting similar crimes

with a view to identifying any important differences in the criminal intent and the

Igee, for example, ‘Report of the Ad Hoc Comunittee on International Terrorism’, 11 August 1973,
Supplement No 28, UN Doc A/9029, Section V, Concluding Statement, para 69.
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modus operandi might provide markers as the points to prove when constructing the
elements of the crime. This exercise will form a central part of the work. Two
similar acts of murder, for example, studied in depth should - it will be argued - reveal
differences in the patterns of the two attacks, enabling a case to be made or refuted for

inclusion within the definition of an act of international terrorism.

Examining the profiles of suspected terrorists, together with those who have claimed
responsibility for some of the attacks could also assist in the identification of other
features which would need to be incorporated in the text of a comprehensive
definition. In this regard, and in the current climate, it might be the case that a person
conspiring to commit murder and damage on a global scale would be of a different
calibre from that of their predecessors or contemporaries in the field. In contrast, a
different perspective is adopted for focussing on the fourth area of study, namely

pertinent provisions contained in the Rome Statute.*

2.3 Terrorism and the International Criminal Court (Chapter 4)

At the present time, the jurisdiction of the ICC does not extend to acts of international
terrorism, hence the reasons why they were omitted warrant investigation. There
would appear to be no reason why the jurisdiction which has been granted to the
Court over the crimes of genocide, crimes against humanity, war crimes and
potentially aggression could not equally well be applied to acts of international
terrorism once defined. Few would argue that terrorism now fits the criterion as one

of the “most serious crimes of concern to the international community as a whole”.?>

Chapter Four seeks to find out, infer alia, why there seems to have been considerable
opposition to the inclusion of terrorism in this list. Indeed, rather than an omission, it
appears that terrorism was deliberately excluded from the jurisdiction of the Court,
due to the strength of that opposition.”* For this reason alone, therefore, the way in
which referrals to the Court have been set up under the 1998 Rome Statute of the
International Criminal Court (hereinafter referred to as the Rome Statute) merits study

from the perspective of their potential application to terrorist criminality.

*’Above, n 14.
BStatute of the International Criminal Court (Rome, 17 July 1998, 2187 UNTS 90, in force 1 July

2002) Article 5, para 1.
*Cassese, International Criminal Law (Oxford: Oxford University Press, 2003) 125.
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There are other provisions contained in the Rome Statute which are pertinent to the
complexities of the definitional issue. For example, the unique features of this Court,
such as the principle of complementarity and the inclusion of a role for the Security
Council, may have advantages - or equally disadvantages - when applied to suspected

terrorists in ¢ertain circumstances.

An analysis of the definitions of the core crimes over which the Court does have
jurisdiction is also considered to be apposite, because arguments have been put
forward proposing that any one of these jurisdictional offences could be
commandeered as a vehicle for the prosecution of alleged terrorists.”> The potential
benefits and pitfalls of adopting such a course will need to be taken into account,
together with the option of extending the jurisdiction of the Court to include acts of
terrorism. A comparison as between any identifiable, essential features of terrorism
and the key components incorporated into the definitions of the core crimes, might
assist in the elimination of any of the latter which are inapplicable to the former, or
conversely might have some resonance with it. This exercise, once completed, would
bring the argument full circle, because if the jurisdiction is to be extended, then a

definition of the offence has to be agreed as the essential first step.

If extending the jurisdiction of the new Court to include the crime ever finds favour
among the international community, the definition of the offence may well differ in
format from that currently being drafted for the proposed comprehensive convention
on international terrorism, in order to conform to the format and standards adopted in

shaping the definitions of the existing three core crimes.

The enhanced access to justice which the existence of this Court could offer brings the
problems associated with defining the crime into sharp focus once more. Any
possibilities for making progress, or obstacles standing in its path, which come to
light as a result of the research into this and the other three areas upon which the study

focuses, form the subject matter of the penultimate chapter of the dissertation.

Bgee, for example, Prouxl, ‘Rethinking the Jurisdiction of the International Court in the Post-
September 11th Era: Should Acts of Terrorism Qualify as Crimes Against Humanity?’ (2004) 19
American University International Law Rev 1009.
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2.4 The Possibilities for Progress (Chapter 5)

The fifth chapter seeks to identify any possibilities for making progress in the future,
bearing in mind the difficulties which have prevented this in the past and in the light
of changing attitudes triggered by some of the worst atrocities which have been

perpetrated since the turn of the millennium, with the 9/11 attack being the prime

example.

This attack - arguably the most audacious terrorist atrocity yet to be perpetrated - was
unprecedented in the history of the UN and neither existing conventions nor the UN
Charter cater adequately for such an outrage. The paucity of legal measures to
address terrorism of this magnitude inevitably tempts politicians to stray from the
provisions of international criminal law towards the use of military force, governed by
international humanitarian law (IHL) to pursue the perpetrators. Whether or not the
existence of a comprehensive definition would have resulted in a different response to
the tragic events of 9/11 will never be known, but the possibility that completion of a
comprehensive convention on international terrorism would open the path to progress

is one of the options for discussion in this chapter.

The reactive approach is evident in the majority of conventions drawn up to deter and
prevent terrorist outrages, for example to combat the spate of aerial hijackings which
started in 1960 and peaked in 1970, resulting in the establishment of three
conventions being drawn up in the space of five years.”” These treaties demonstrate
that a pattern of attack, reaction and further, modified attack using different tactics
tends to emerge. Despite the seriousness of the threat posed, it seems that there
remains a lack of political will which is preventing a meeting of minds over the issue
of comprehensive measures to address acts of international terrorism. This
reluctance to compromise in turn hinders the efforts of lawyers tasked with honing

draft definitions to counter the ingenuity of the terrorists using a proactive approach.

*Joyner, Aerial Hijacking as an International Crime (New York: Oceana Publications, 1974) 160 er
seq.

Z’Convention on Offences and Certain Other Acts Committed on Board Aircraft (Tokyo, 14 September
1963, 704 UNTS 219, in force 4 December 1969); the Convention for the Unlawful Seizure of
Aircraft (The Hague, 16 December 1970, 860 UNTS 105, in force 14 October 1971; and the
Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation (Montreal,

23 September 1971, 974 UNTS 177, in force 26 January 1973).
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draft definitions to counter the ingenuity of the terrorists using a proactive approach.
Until comparatively recently® there has been little evidence of such an approach
being adopted.29 The possibility that the reactive approach might nevertheless

remain a viable option, based on the results of this study, will nevertheless be given

consideration.

The establishment of the ICC offers one potential option in the form of an additional,
new route to justice, but only if the perennial difficulties regarding agreement on a
definition of the crime can be overcome. Similarly, the advantages and
disadvantages of ad hoc tribunals as an alternative to prosecutions in national courts is
worthy of consideration and forms an integral part of the discussion regarding
jurisdictional matters in this chapter. However, definitions of the criminality over
which an ad hoc tribunal would have jurisdiction would inevitably be reactive,

narrowly defined and hence specific.

Chapter Five seeks to take the long view, by referring back to the initial recognition of
the phenomenon in 1937 and the attempts made at that time to define the crime and
establish a permanent international criminal court, Leapfrogging the intervening
years and considering the latest state of affairs in this context, it may be that
substantive progress with regard to the contribution which legislative measures have
made towards suppressing acts of international terrorism, will be viewed as minimal.
This would be in stark contrast to any crime pattern changes identified in the third
chapter with regard to the ambitions and capabilities of the terrorists and in relation to

the landmark establishment of the ICC, as explored in the fourth chapter.

2.5 Conclusions (Chapter 6)

The project culminates with an assessment of the extent to which the questions posed
at the outset have been satisfactorily addressed and the extent to which it is possible to
suggest some key features of the crime for inclusion in a definition of acts of
international terrorism - whether comprehensive in terms of a multilateral convention,

and/or in anticipation of an extension to the jurisdiction of the ICC.

*International Convention for the Suppression of the Financing of Terrorism (New York, 9 December
. 1999, UN Doc A/RES/54/109, in force 10 April 2002).
PIbid.
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The question as to whether the main obstacle to progress on the definitional issue lies
within the realm of political sensitivities is addressed in the light of the level of threat
which exists at the time this work is completed. Attention will be drawn to the nexus
between the ferocity of the attacks and the level of cooperation of States whose
representatives are engaged in the drafting process. The likelihood that success in
attaining a consensus on a comprehensive definition would result in a diminution of
the terrorist threat will be assessed, but should these latest efforts to conclude a
comprehensive convention end in failure, the consequence is more likely to be a
continuance of the stalemate which currently exists with regard to codification in this

area of the international criminal law.

Finally the conclusions drawn from the responses to the initial questions posed will be
recorded and essential features of the crime which may emerge as the study proceeds,
in terms of motivation and intention, will be compared with the first definition of acts
of international terrorism which was accepted by the Plenipotentiaries at Geneva on
16 November 1937. That earlier definition will be revisited in the light of recent

attempts to find an acceptable text and it will be interesting to see whether much has

changed in the intervening years.

3 Research Methodology

The subject matter selected for this project is, of necessity. It is anticipated that due
to the rapidity at which events are occurring in this field, together with world reaction
to them, recourse to the internet will provide an essential means of accessing
information which may not always be available via other means. It is also the case
that international terrorism has risen to the top of the agenda in recent years,
concentrating the minds of many criminologists and as a result, particularly since the
terrorist attacks on the homeland of the United States of America (US), there is no

lack of literature upon which to draw.

The phenomenon of terrorism is constantly manifesting itself in different forms and
whether this work will reveal any critical changes in the motivation of twenty-first
century terrorists, resulting in a major shift in the political will to agree on a definition

of the essence of the crime, remains to be seen.



CHAPTER TWO

The Origins and Growth of Terrorism

INTRODUCTION

The rule of law has been a central thread woven within the fabric of organised societal
living throughout history, upholding justice and stability and acting as a bastion against
chaos, anarchy and criminality. These patterns have been replicated as communities
began to interact in the international arena, developing rules of acceptable behaviour,
particularly in the area of conduct on the high seas over which universality of
jurisdiction was a widely recognised principle,’ in tandem with the development of
civilisation. It is hardly surprising, therefore, that conduct on the high seas,” together
with relatidnships between nations in times of war,? were among the first recognised
issues.* The genesis of the present-day international system, however, began about four
hundred years ago.” The phenomenon of terrorism came to prominence at the time of
the French Revolution in 1789-99.% Although many of the heinous crimes perpetrated
over the centuries were characteristically terrorist,” some pale into insignificance in

comparison with those committed by contemporary terrorists.®

The revolution in communications and modes of travel around the globe which began in
the mid nineteenth century and accelerated at the turn of the millennium continues

apace, reverberating on all aspects of contemporary existence, not least in respect of

'Harris, Cases and Materials on International Law (sixth edition) (London: Sweet & Maxwell, 2004)
266.

*Shaw, International Law (fifth edition) (Cambridge: Cambridge University Press, 2003) 542.

*Hillier, Principles of Public International Law (second edition) (London: Cavendish Publishing 1.td,
1999) 1.

‘Ibid.

*Roberts and Guelft, (eds) Documents on the Laws of War (third edition) (Oxford: Oxford University
Press, 2000) 4; Dunant, 4 Memory of Solferino (Switzerland: private publication, 1862) available at
http://www.onlinebooks.library.upenn.edu/webbin/book/search?author=Dunant-+.

SBurke, Further Reflections on the Revolution in France, Ritchie, (ed) (Indianapolis: Liberty Fund Inc,
1992) 83; Guillaume, ‘Terrorism and International Law’ (2004) 53 International and Comparative Law
Quarterly 537, 537-8.

"For example, the trial of Peter von Hagenbach in 1474 for the perpetration of atrocities committed
during the occupation of Breisach; McCormack, ‘Selective Reaction to Atrocity: War Crimes and the
Development of International Criminal Law’ (1997) 60 Albany Law Rev 681, 690.

8For example, the kidnapping of Kenneth Bigley on 16 September 2004 and his subsequent televised
beheading on 7 October 2004.
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criminality in general and terrorism in particular. Prior to that era the notion of an

interactive global society of nations co-habiting within an international legal construct

had not arisen.’

As society has adapted to the raft of technological discoveries of the twentieth century,
so too has the criminal fraternity, adopting new characteristics and commandeering
every conceivable modern invention to ‘enhance’ their criminal activities and evade
detection. The territorial integrity of States has also been degraded as borders have
become vulnerable to penetration by international criminals. Public international law
as well, has undergone some major developments, starting in the mid nineteenth century
with the process of codifying the laws of war,'® then with the recognition of human
rights as a major branch of international law in its own right in 1948'' and the

identification of international criminal law as a discrete discipline.'?

The end of World War Il in 1945 marked a watershed in international law, due in no
small measure to the emergence of movements striving for self-determination in the
wake of the demise of colonialism, the rise in terrorist activity and the spread of its
influence on world affairs as the aims of terrorists have become increasingly ambitious.
Burgeoning counter-terrorism measures began to impact adversely on human rights
issues at the turn of the millennium, which has tangentially influenced the efforts aimed
at resolving the problems surrounding the definitional issue. The survey therefore
divides naturally into three parts, commencing with the perspective prior to the end of

World War II (Part One).

The measures set in place in attempting to address and suppress each new manifestation
of terrorism as it arose provide the focus for Part Two. In tandem with this legislation,
the endeavours of the UN to safeguard the right of peoples to strive for self-
determination, whilst at the same time attempting to distinguish the motivation of

terrorist organisations from such struggles are charted.

Shaw, opcit,n2, 15,

"“Roberts and Guelff, op cit, n 5; Dunant, 4 Memory of Solferino (Switzerland: private publication,
1862) available at http://www.onlinebooks.library.upenn.edu/webbin/book/search?author=Dunant-+.

UUniversal Declaration of Human Rights (New York, concluded 10 December 1948, GA Res 217A(III),
UN Doc A/810 at 71 (1948).

2De Than and Shorts International Criminal Law and Human Rights (London: Sweet & Maxwell, 2003)

13, para 1-023.
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The change in the perspective of terrorism from 2000 to the present day has triggered a
redoubling of the efforts to define terrorism comprehensively, which provides the
central focus for Part Three. Whilst not central to the theme of the study, attention is
also paid in this final part to the issues which have become irrevocably intertwined with
the terrorist phenomenon, namely the issues of self-determination and the erosion of

human rights as a consequence of mandatory counter-terrorism measures.

Terrorism has been compared with the international crime of piracy,'” even to the extent
that Burgess considers it to be “a clear and powerful precedent”.'* Piracy has therefore

been chosen as the point of departure for the first part of the study.
PART ONE the Perspective Prior to 1945

Introduction

Criminal law habitually follows, rather than pre-empts acts of criminality, mainly due to
one of the characteristics of the criminal mind, which has always demonstrated the
ability - wittingly or unwittingly - to seize advantages presented by situations and
changing circumstances. Given the long history of the freedom of the high seas,” it is
hardly surprising that the oceans of the world continue to be exploited by pirates to this
day.16 The number of attacks in the seventeenth century was a particular concern,
judging by the many alleged pirates who appeared at the Old Bailey at that time."” The
detrimental effect which piratical attacks had on trade, together with the vulnerability of

passengers and crew, not only to robbery, but also to physical violence, made piracy a

BSee, for example, Burgess, ‘The Dread Pirate Bin Laden How Thinking of Terrorists as Pirates can
Help Win the War on Terror’” (July/August 2005) Legal Affairs 32; Kontorovich, ‘The Piracy Analogy:
Modern Universal Jurisdiction’s Hollow Foundation® (2004) 45 Harvard International Law J 183;
Vallar ‘Piracy versus Terrorism’, in Vallar (ed) Pirates and Privateers the History of Maritime Piracy
1 July 2006 available at http://www.cindyvallar.com/trerrorism.html.

“Ibid, 33.

BJennings and Watts, Oppenheim’s International Law (ninth edition) Vol 1 (London: Longman, 1996)
726, para 284; see also, Convention of the Law of the Sea, (Montego Bay Jamaica, 20 December 1982,
1833 UNTS 3, in force 16 November 1994) Article 89.

"“International Maritime Organisation, ‘Reports on Acts of Piracy and Armed Robbery Against Ships’
IMO Soc MSC.4/Circ.82, 3 March 2006; House of Commons Transport Committee, ‘Piracy Eighth
Report of Session 2005-06” (London: The Stationery Office, 2006); Webster ‘Romantic Gloss Blinds
Public to Evil of Piracy’ The Times 7 July 2006, 27.

YSee, e.g., Trial No 392, Joseph Dawson ef al, on 19 October 1696, Howell (ed) State Trials 1163-1820,
Vol 13 (London: Longman, Hurst, Rges, Orme and Browne, 1812) col 451 er seq; Trial No 393,

Thomas Vaughan en 6 November 1696, ibid, col- 485 ef seq.
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threat to every sea-faring nation throughout the world.'

2.1.1 The Zenith of Piracy

Under customary international law a pirate was regarded as an hostis humani generis -
an enemy of mankind - and as such could be arrested if found committing the
international crime of piracy jure gentium on the high seas, where jurisdiction is
exercisable on a universal basis, being outside the control of any State.'® Piracy was
defined as robbery for self enrichment under customary international law? and it is
interesting to note that private ends not only remained the motivation when the law was
codified in 1958,%' but is still the single identifying feature of the crime under

international law.

The level of threat which piracy posed in its heyday to trade and travellers is
comparable to that presented to the international community by acts of international
terrorism to-day. A feature common to both crimes is the launching of unprovoked,
seemingly random attacks upon citizens going about their daily lives, but the feature
which distinguishes the one from the other is the motivation. In the sixteenth century,
pirates were identified as “robbers of the sea”,”? which clearly indicated that the motive
for the crime was solely for private gain. The identification of this motive was key to
the prosecution case in trials for felony ad piracy in the late seventeenth century” and
remains the position under, for example, current United Kingdom (UK) legislation, as

24

well as international legislation.” Where terrorism is concerned, however, the driving

force behind the attacks is completely the contrary. Internationally, terrorism is

denounced as being motivated by considerations of a “political, religious, philosophical,

See, for example, An Act for the More Effectual Suppression of Piracy 1698 11 Gul II ¢7, Preamble;
Smith, The Atrocities of the Pirates (London: Prion, 1997) 36 et seq.

]9Op cit, Jennings and Watts, n 15, 746; see also, Hillier, Principles of Public International Law (second
edition) (London: Cavendish Publishing Limited, 1999) 135.

Hawkins, 4 Treatise of the Pleas of the Crown (seventh edition) Leach (ed) Vol 1 (London: G G and J
Robinson, 1795) 267.

*!Convention on the High Seas (Geneva, 29 April 1958, 450 UNTS 11, in force 30 September 1962)
Article 15(a).

ZZAn Acte Concerning Pirates and Robbers of the Sea 1535-6 27 Hen VIII c4.

Bgee, for example, the Trial of Joseph Dawson er al, op cit, above, n 17, cols 454-5.

*See, for example, the identical definitions of piracy in the Merchant Shipping and Maritime Security
Act 1997 45 ER ¢28 (19 March 1997) Article 101 and the Convention on the Law of the Sea (Montego
Bay, Jamaica, 10 December 1982, 1822 UNTS 3, in force 16 November 1994) Article 101.
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ideological, racial, ethnic, or any other nature”.*

Despite this clear statement the motivation may not always be so clear cut in all
instances. According to a recent wide ranging House of Commons report on piracy,26
it has been suggested that “terrorist groups have come to view piracy as a potentially
rich source of funding”?” It therefore follows that in such instances, an additional
incentive behind the attacks may be one of private gain, albeit that an ulterior motive
may be connected to the expenses of the logistics involved in mounting attacks in

support of a wider cause.

There is also another facet to piracy which gained much prominence in the seventeenth
century, concerning the practice of privateering during hostilities between nations, when
pirates were ‘hired’ by one side to carry out what amounted to guerrilla warfare on the
ships of its adversaries. This gave rise to legislation aimed at its encouragement during
hostile relations between France and England in 1692.%® Interestingly, Burgess draws
an analogy between privateering of earlier times and modern day State-sponsored
terrorism.”’  On this premise, private gain may well be the aim of the State-sponsored
terrorist. However, seeking private gain would not necessarily rule out the prime

motivational feature of terrorism if the cause of the sponsor coincides with that of the

hired hand.

Legislation passed in the sixteenth century, aimed at suppressing piracy,’’ seemed to
have little effect, mainly due to the fact that apprehension of the offenders remained the
obstacle. Pirates seemed to be able to roam the high seas unchecked, committing acts

of plunder, theft and even murder, undeterred by the serious consequences which could

GA Res 60/43, 6 January 2006, UN Doc A/RES/60/43 (2006) para 2.

*House of Commons Transport Committee, ‘Piracy Eighth Report of Session 2005-06°, HC 1026
(London: The Stationery Office Limited, 2006).

?"Ibid, 26, para 84.

2For example, the Act for Continuing the Acts for Prohibiting all Trade and Commerce with France and
for the Encouragement of Privateers 1692, 4 Gul & Mar ¢25.

®0p cit,n 13, 34.

*For example, An Act Whereby Divers Offences* be Made High Treason, and Taking Away all
Sanctuaries for All Maner of High Treason 1534 26 Hen VIII c13; an Acte Concerning Pirates and
Robbers of the Sea 1535-6 27 Hen VIII ¢4; an Acte for the Punishment of Pirates and Robbers of the
See 1536 28° Hen VIII ¢15. A Table of Relevant United Kingdom Statutes is shown at Appendix 1.

*Piracy was on such offence.
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' Terrorists appear

follow capture and escaping undetected to profit from their crimes.’
to be equally adept at evading capture, but the effects of their attacks may well be felt

far beyond those in the immediate vicinity of the violence.

The zenith of piracy came to a close during the early years of the eighteenth century due
to changes in the law under an Act passed at the end of the seventeenth century’> and
several high profile trials.”> However, this crime has not been eradicated - indeed, it
has re-emerged in recent years as a cause of great concern to shipping.>* Due to the
extreme violence which is used in contemporary piratical attacks, it is becoming
increasingly difficult to distinguish between piracy jure gentium and acts of terrorism
perpetrated on the high seas, because the modus operandi can be similar, if not
identical.*® For example, the suicide bomb attack on the USS Cole off Aden on 12
October 2000 has been likened to the tanker blast which severely damaged the hull of
the French vessel the Very Large Crude Carrier (VLCC) Limburg on 6 October 20023
Nevertheless, the definition of piracy in its original and strict sense is “every
unauthorised act of violence committed on a private vessel on the high seas against
another vessel with intent to plunder”.” Au contraire, the stage has not yet been
reached where an acceptable definition of what is involved in the commission of acts of

international terrorism has been agreed.

Piracy and terrorism, in company with most very serious crimes, are unlikely ever to be
eradicated by legal provisions alone, since the causes must be addressed. In the case of
piracy jure gentium, there is evidence to suggest that prosecutions for piracy jure

gentium are not keeping pace with the rise in frequency and ferocity of the attacks,*®

*'Cordingly, Life Among the Pirates The Romance and the Reality (London: Warner Books, 1996)
Chapter 8.

*An Act for the More Effectual Suppression of Piracy, 1698 11 Gul 11l ¢7, section 1.

**For example, the difficulty faced by Captain Kidd, tried at the Old Bailey on 8 May 1701, reported in
Howell (ed) State Trials 1163-1820, Vol 14 (London: Longman, Hurst, Rees, Orme and Browne,
1812) Trial No 416, col 127.

*See, e.g., International Maritime Organisation, Reports on Acts of Piracy and Armed Robbery Against

_Ships, Third Quarterly Report (July to September 2005), MSC.4/Circ.76, Annex 1.

*Convention on the Law of the Sea {Montego Bay, Jamaica, 10 December 1982, 1833 UNTS 3, in force
16 November 1994) Article 101.

*Op cit, n 26, para 81.

*"Jennings and Watts, op cit, n 15, 746, para 299.

*International Maritime Organisation, Reports on Acts of Piracy and Armed Robbery Against Ships -
January 2006, MSC.4/Circ.82, issued 3 March 2006.
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due in part to the municipal law of the State where the arrest is made being inadequate
to enable prosecution.3 ° Inthe longer term, only successful prosecutions resulting from
fair trials are likely to act as a deterrent, as was the case at the end of the seventeenth
century and as may be the case with regard to acts of international terrorism if and when
an acceptable definition of the crime enables States who endorse it to learn the lessons
of piracy and address any inadequacies in their domestic laws in this area. Whilst the
characteristics of piracy jure gentium have not altered over time, in the case of terrorism

it is possible to discern distinct stages in its emergence on the global landscape.

2.1.2  The Germination of Terrorism

Throughout history, it can fairly be said that escalation in the damage which man can
inflict on his fellows has direct correlations with the development of more sophisticated
weaponry and the distance from which the ammunition can be delivered, thus
decreasing the risk of discovery and capture. The development of both submarines and
aircraft for military purposes during the early years of the twentieth century coincided
with the prosecution of world War I and with regard to submarines, the conflict exposed

the unintended consequences which can follow when the law is misquoted.

Early in 1915, there had been four high profile incidents involving submarines,
culminating in the sinking of the British passenger liner the Lusitania on 7 May, with
the loss of 1198 souls, of whom 124 were citizens of the US. One of the survivors
made a prescient comment in the aftermath of the attack:-

It was freely stated and generally believed that a special effort
was to be made to sink the great Cunarder [the Lusitania] so
as to inspire the world with ferror (emphasis added).*

This was one of the first occasions in the twentieth century when the perception of a

new phenomenon in criminality was recorded.

Theodore Roosevelt, former President of the United States of America (US), however,

declared the attack to be “piracy on a vaster scale of murder than old-time pirates ever

PWiswall Jr, “Piracy Comite Maritime International Tackles Blackbeard® The Maritime Advocate.com,
para 17, at http://www.maritimeadvocatecom/i19 pira.phi; see also Sakhuja, ‘Maritime Legal
Conundrum’ Institute of Peace & Conflict Studies India, Article 1778, 29 June 2005.

“Thomas, This Was My World (London: Macmillan, 1933) 241.
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practiced”.41 That a crime had been committed was not in dispute, but the

submarinerswere not pirates motivated by private gain. Rather, they were combatants

in a war and could more appropriately have been accused of having violated the laws of
war.

Such wartime tragedies led not only to errors being introduced in treaties which aimed
to up-date the laws of war to take account of the advances of weaponry, such as the
1922 Washington Naval Treaty," but also to major research being undertaken into the

viability of further codification of international law.

2.1.2.1 The Harvard Research in International Law

The Harvard Law School commenced extensive research into the viability of extending
codification in international law in 1927 and as Harris points out,® their work did not
result in a binding treaty, but its main value lies in the “thorough study of state practice
that preceded it”.** The 1932 Harvard Draft Convention on Piracy® contained 19
Articles, which comprehensively covered the issues, including, inter alia, what
constitutes a pirate ship (Article 4), jurisdictional matters (Article 6) and pursuit and
seizure limitations (Articles 7-12). However, for purposes of this study, it is Article 3,

which not only defines piratical acts, but also takes into account air piracy, which is of

interest, viz:

Piracy is any of the following acts, committed in a place not within
the territorial jurisdiction of any state:

1 Any act of violence or of depredation committed with intent to
rob, rape, wound, enslave, imprison or kill a person or with intent
to steal or destroy property, for private ends without bora fide
purpose of asserting a claim of right, provided that the act is
connected with an attack on or from the sea or in or from the air.
If the act is connected with an attack which starts from on board
ship, either that ship or another ship which is involved must be
a pirate ship or a ship without national character.

*'Roosevelt, Theodore Roosevelt: The Man as I Knew Him (New York: Dodd, Mead & Company,
1967) 170.

21922 Washington Treaty on Submarines and Noxious Gases (6 February 1922, 25 LNTS 202, never
entered into force).

“Harris, op cit,n 1, 266.

“Ibid.

“Harvard Research in International Law, Part IV — Piracy’, in Joyner, Aerial Hijacking as an
International Crime (New York: Oceana Publications Inc, 1974) Annex B.
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2 Any act of voluntary participation in the operation of a ship with
knowledge of facts which make it a pirate ship.

3 Any act of instigation or of intentional facilitation of an act
described in paragraph 1 or paragraph 2 of this article.

The exactitude and inclusiveness of this definition demonstrates the depth of research
which was undertaken, fully to explore all the potential circumstances which could
feature in acts of piracy, including attack from the air. The Harvard researchers had
taken into account the latent danger arising from criminal use of aircraft, following the
introduction of air strikes by the military during World War I.  As a result, their
proactive definition served not only as a source of reference to which the judiciary
resorted, but also as the bedrock and starting point for future research into the
intricacies of the crime, in particular the work undertaken by the International Law
Commission (ILC)*" after World War II. Ironically, despite all the plaudits and the
undoubted value of the text as a reference point (see Appendix II), none of the contents
of the 1935 Harvard Draft Convention ever reached treaty status, but it continues to be a

valuable reference source for international lawyers.**

The inclusion in the above definition of acts of violence which lead to the imprisonment
or killing of a person could equally be applied to some terrorist criminality. However,
the similarity ends there, because of the dichotomy in motivation: the desire of the
terrorist being to bring about political/ideological/religious change by duress or

coercion.

2.1.3 The Recognition of Terrorism

It is widely accepted that the assassination of Archduke Ferdinand of Austria and his
wife at Sarajevo on 28 June 1914 was a defining moment in the events leading up to the
declaration of World War I. Similarly, the assassination of King Alexander I of
Yugoslavia, together with the French statesman Louis Barthou, in Marseilles on 9

October 1934, triggered the first denunciation of a terrorist outrage in the twentieth

*See, for example, the report of the Privy Council on In re Piracy Jure Gentium [1932] AC 586, 599.

“"Morton, The International Law Commission of the United Nations (South Carolina: South Carolina
University Press, 2000) 35-36.

“See, for example, Carnegie Endowment for International Peace, ‘Harvard Draft Research on Piracy’
(1927) 16 Yearbook of the Carnegie Endowment for International Peace 69; Joyner, Aerial Hijacking
as an International Crime (New York: Oceana Publications Inc, 1974) 66.
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century. The perpetrator was a member of the Macedonian Revolutionary Organisation
and in the subsequent diplomatic incident between Yugoslavia and Hungary, the
Yugoslav Government was the first to alert a wider audience to what they perceived to

be terrorist activity and to call for measures to counter it.

Despite the incident having been described as terrorism, it was hardly terrorism on an
international scale, but rather - at most - regional in nature, because the assassin
(Macedonian by birth and a Bulgarian citizen) sought to enhance the cause of freeing
Macedonia from Yugoslavia. There was no risk to the safety and security of other
nations because they were not involved in the affairs of either State and nothing would
be gained by terrorising their nationals. The significance of the incident lay in the
recognition that criminal acts had been directed against persons for a political objective.
It would therefore be of advantage to all States to prevent its replication elsewhere in
the world, a realisation which marks an important first milestone in the history of

attempts by the international community to suppress what had now been recognised as

terrorist acts.

When the incident was finally resolved, the Council of the League of Nations
unanimously adopted a Resolution which included a provision for a Committee of
Experts to consider how best to deal with the suppression of terrorism.” This was an

interesting development, but was not the first time such a concept had been mooted.”

In 1872 Gustv Moynier had drafted a treaty under the auspices of the newly founded
Red Cross movement, following the atrocities committed on both sides of the Franco-
Prussian war of 1870-71.°" The document addresses issues of jurisdiction, but
crucially does not define violations and penalties. It has to be borne in mind that

Moynier was taking the next step in the advancement of the principles of the Geneva

* Adoption of Document C.543.1934.VIL, 10 December 1934, Official Journal of the League of Nations
1934, proposal IV, 1760; see also, Morton, op cit, n 47, 57; and Pella, ‘Towards an International
Criminal Court’ (1950) American J International Law 37, 39 and fn 6.

Moynier, Commentary on 1864 Convention for the Amelioration of the Condition of the Wounded in
Armies in the Field, cited in Hall, ‘The First Proposal for a Permanent International Criminal Court’,
1998 No 322 International Review of the Red Cross 57.

*"Moynier, ‘Note sur la creation d’une institution judiciaire internationale proper a prevenir et a reprimer
les infractions a la Convention de Geneve’ (1872) Bulletin international des Societes de secours aux
militaries blesses, Comite international, No 11 (avril) 122.
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Conventions of 1864°% and 1868,5 3 which did not cover the imposition of criminal
liability.>* He therefore suggested that this area should be dealt with as a separate
instrument to be drafted by those qualified in this field.”> The draft treaty was ahead of

its time and therefore it is hardly surprising that it foundered through lack of support

from the lawyers.”®

In 1934, when the Committee of Experts was set up,”’ the enormity of the task which its
members were to face was initially underestimated by the Council, with the French
having drawn up a draft convention during the weekend prior to adoption of the
resolution and the President of the Council closing the meeting with the following

understatement:

The League has done its duty. The road to
peace is open. It remains only to follow it.*®

2.1.3.1 Committee for the International Repression of Terrorism

The Committee for the International Repression of Terrorism which was set up by the
Committee of Experts began work early in 1935.%° Significantly, it was immediately
recognised by some Committee members that in order for any legislation to succeed, it
would be necessary to establish an international criminal court in tandem with the

codification of measures to prevent and punish terrorism.*° However, this proved to be

521864 Geneva Convention for the Amelioration of the Condition of the Wounded in Armies in the Field,
Geneva, 22 August 1864, reproduced in Schindler and Toman (eds) The Laws of Armed Conflicts a
Collection of Conventions, Resolutions and Other Documents (fourth edition) (Leiden: Martinus

Nijhoff, 2004) 365-368.

% Additional Articles Relating to the Condition of the Wounded in War, Geneva, 20 October 1868, ibid,
359-372.

**See 1872 Draft Convention for the Establishment of an International Judicial Body Suitable for the
Prevention and Punishment of Violations of the Geneva Convention, Article 5, para 2, presented to the
meeting of the International Committee of the Red Cross held on 3 January 1872. The text of this
document is reproduced at Appendix III. See also above, n 51, 129.

>*Hall, “The first Proposal for a Permanent International Criminal Court’ (1998) 322 International Review
of the Red Cross 57, 61-61.

*Ibid, 64.

57Op cit,n 49.

*¥Ibid, closing remarks by M de Vasconcellos, 1760.

*League of Nations Document C.184.M.102.1935.V.; see also International Repression of Terrorism:
Result of the Work of the Committee of Experts, Minutes of the Tenth Meeting of the Council of the
League of Nations, 23 January 1936, Official Journal of the League of Nations 1936, 119.

%League of Nations Document C.60.1936.V., 1; see also International Repression of Terrorism:

Result of the Work of the Committee of Experts, Minutes of the Tenth Meeting of the Council of the
League of Nations, 23 January 1936, Official Journal of the League of Nations, 119, para 3.
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a contentious issue and as a compromise the draft Convention for the Creation of an
International Criminal Court was drawn up as a separate instrument, thus creating two
treaties. In this manner, States could accept one, without necessarily being committed
to endorsing both®' and the two drafts were completed within two years. The sense of
urgency was further emphasised by a decision to shorten the formal procedures usually
followed when finalising conventions, so that a Diplomatic Conference would not be

unduly delayed. As a result, the Plenipotentiaries convened on 16 November 1937.

2.1.3.2 1937 Convention for the Prevention and Punishment of Terrorism®

The final report compiled by the Committee of Experts was comprehensive, covering
not just the immediate concerns of how to deal with the new phenomenon, but also how
to co-operate internationally when dealing with the pursuit, apprehension and
prosecution of those who perpetrated terrorist attacks. The early recognition that
measures put in place internationally to confront terrorism would be emasculated unless
there was some form of international jurisdiction, administered internationally, as an
alternative to prosecution by national courts when circumstances conspired against the
latter was significant. The first priority was to identify an internationally acceptable
definition of the crime and agreement was reached upon the following wording:

[T]he expression “acts of terrorism” means criminal
acts directed against a State and intended or calculated
to create a state of terror in the minds of particular
persons, or a group of persons or the general public.*’

It can be seen that the definition was succinctly phrased - the acts must be directed at a
State, but the indiscriminate nature of the attacks would in all probability injure
civilians. However, the concept of collateral damage had not been recognised in 1937,
hence injury to those on the periphery of attacks was not included. Nor does the
definition cover the situation where the acts are directed at the general public, for

whatever reason. [t could be argued that a defendant could claim never to have thought

*!Ibid; see also Committee for the International Repression of Terrorism, Report to the Council Adopted
by the Committee, 15 January 1936, League of Nations Document C.36(1).1936.V.

621937 Convention for the Prevention and Punishment of Terrorism (Geneva 16 November 1937, League
of Nations Doc C.546(1).M.383(1).1937.V., never entered into force). The text of the document is
reproduced at Appendix IV.

 Article 1, para 2.
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about - let alone intended - to cause such a result and it might be difficult to prove the
opposite. By pronouncing that the criminal acts must be directed against a State, the
derivative offence of piracy jure gentium can be pared away, because of the missing

element of private gain.

The list of offences caught by the definition are set out in five paragraphs in Article 2,
which is aimed at achieving uniformity of the relevant criminality within each
participating State. The uniformity theme continues in Article 3, which criminalises
participation and/or complicity in any of the identified crimes. Taken together, Articles
1 and 2 ensure that there would be no hiding place to which a terrorist fugitive could
flee in an attempt to escape justice, if apprehended on the territory of any of the

signatories to the Convention.

Article 4 decrees that no distinction may be made by one State if the offence is
committed in another State, where both are State Parties. The theme of
complementarity is continued under Article 5, which stipulates that if the principle of

taking foreign preconvictions for equivalent offences under national laws is taken into

2504

account, the same should apply in order to establish “habitual criminality”™” with regard

to acts of international terrorism: further, they should also be included when deciding
on the appropriate punishment to be meted out to the guilty.* One can discern the
element of human rights which underpins Article 6, wherein it is demanded that foreign

defendants must be accorded the same rights as national defendants in municipal courts.

Extradition is the subject of much attention, with three Articles devoted to it, to cover
all eventualities, from countries where extradition treaties are the norm,® to those
which do not recognise the principle®’ and including circumstances where extradition
cannot be granted. In such cases and provided certain conditions are fulfilled, a duty to
prosecute is placed on the participating State which has custody of the alleged
perpetrator(s).®® Another important caveat in connection with human rights is the

stipulation under Article 10 that where a foreign defendant is convicted under the

“Ppara 1.
Spara 2.
®Article 7.
%7 Article 8.
8 Article 9.
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national laws of a participating State unaffected by the crime, the punishment inflicted

must not exceed the maximum sentence permissible for the offence under the laws of

the victim State Party.

The draft Convention also addresses deterrence,” prohibition of weaponry and trading
in arms,”” together with the manufacture of false documents.”" Additional provisions
are made with regard to liaison between law enforcement agencies, such as the police
and the judiciary’ and most importantly, the principle that domestic law takes
precedence over international law had to be upheld, unless this could mean that the
terrorist acts would go unpunished.” The last of the substantive Articles (Article 20)

deals with dispute resolution, setting out the various avenues which can be explored to

reach satisfactory conclusions.

The Committee members had covered all the eventualities comprehensively, insofar as
the challenges posed by terrorism and the pitfalls which were evident at that time were
concerned. [t was an enlightened document and provided a benchmark against which
later researchers could gauge their own efforts. Plenipotentiaries from twenty-four
States, which included France, India, and the Union of Socialist Soviet Republics
(USSR) were in attendance on 16 November 1937 and signed the Convention,”* but
India was alone in ratifying the treaty.” One suggestion for the dearth of ratifications
centred on the breadth of the definition of terrorism;’® the reason given for the UK not
ratifying the treaty concerned potential difficulties anticipated over drafting domestic
legislation. Another factor which may have presented difficulty for some of the

signatories was their colonial possessions and a reluctance to assume obligations over

“Article 11.

" Article 12.

"' Article 13.

Articles 14, 15 and 16 respectively.

" Article 18.

™Op cit,n 62, 10-12.

MacPherson, ‘Building an International Criminal Court for the 21% Century’ (1998) 13 Connecticut J
International Law 1, 7; see also, Franck and Lockwood, Jr, ‘Preliminary Thoughts Towards an
International Convention on Terrorism’ (1974) 68 American J International Law 69, 70; Pella,
‘Towards an International Criminal Court’ 1950) 44 American J International Law 37, 38.

"®Dugard, ‘Toward the Definition of International Terrorism’ Proceedings American Society
International Law (1973) 67 American J International Law 94; see also, Franck and Lockwood, Jr,
‘Preliminary Thoughts Towards an International Convention on Terrorism’ (1974) 68 American J

International Law 69, 70.
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them, as borne out by the reservations lodged by France and the USSR.”” It has also
been pointed out that the difficulties which had been experienced in arriving at a
consensus on a definition was another reason why this convention was never adop’[ed.78
However, the principal reason for its failure was the events leading up to the outbreak
of World War I’ Many decades were to pass before the issue of terrorism was to
resurface, but according to Morton, later attempts at defining acts of international

terrorism have been “rooted” in the 1937 Convention.®

2.1.3.3 1937 Convention for the Creation of an International Criminal Court®!

The significance of this draft Convention has more to do with its existence, which
marked the first attempt to create a permanent international criminal court, rather than
its content. The defining purpose of the 1937 draft is set out in Article 1, namely to

establish an arena for the trials of those accused of terrorist offences as delineated under

its companion convention.

The members appeared to have foreseen the difficulties which might arise over
prosecution in circumstances where the State which had custody of the accused for
whatever reason, might prefer to commit the prisoner for trial to the court.” Similarly,
potential problems regarding extradition could be avoided by taking advantage of the
option which having a permanent international criminal court would offer, provided the

requesting State and the custodial State were both Parties to the Convention.®

Articles 5-13 are devoted to the construction of the judiciary, and the election of the

President and Vice-President, but no role was envisaged for a Prosecutor. Instead the

"Op cit, n 62, 11-12.

BDuffy, The ‘War on Terror’ and the Framework of International Law (Cambridge: Cambridge
University Press, 2005) 19.

0’ Connor, ‘The Pursuit of Justice and Accountability: Why the United States Should Support the
Establishment of an International Criminal Court’ (1999) 27Hofstra Law Rev 927, 939; see also,
MacPherson, ‘Building an International Criminal Court for the 21% Century’ (1998) 13 Connecticut J
International Law 1, 7; Franck and Lockwood, Jr, ‘Preliminary Thoughts Towards an International
Convention on Terrorism’ (1974) 68 American J International Law 69, 70; Pella, ‘Towards an
International Criminal Cowrt’ (1950) 44 American J International Law 37, 38; Saul, “The Legal
Response of the League of Nations to Terrorism’ (2006) 4 J International Criminal Justice 78, 82.

¥Morton, op cit,n 47, 21-22,

811937 Convention for the Creation of an International Criminal Court {Geneva, 16 November 1937,
League of Nations Doc C.547(1).M.384(1).1937.V., never entered into force).

81pid, Article 2, para 1.

8 Ibid, para 2.
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State which committed the accused person to the Court would conduct the prosecution,
unless - in order of priority - the victimised State or the State on whose territory the

offence was committed wished to take on this responsibility.**

Interestingly the Committee envisaged a role for individuals (as opposed to States) who
were the victims of terrorist acts. Under Article 26, provided the Court gave
permission, a partie civile could take part in the proceedings at the point where
damages were being assessed.® The inclusion of a role for the victim in the court
process was innovative and carried forward sixty-one years later, when it was expanded
and included in the draft convention for a permanent international criminal court during

the Rome Conference, as outlined by Schabas.®

The document had taken less than two and a half years to produce, and dove-tailed
expertly with its companion convention, which contained the crucial definition of the
crime over which it was to have jurisdiction. The decision to create two conventions
which were linked, whilst being independent, was inspirational. It is doubtful whether
either convention could have been agreed to the satisfaction of the League within such a

short time scale if this procedure had not been followed.

The final document for establishing an international criminal court was less well
supported than the draft of its companion convention, receiving only thirteen
signatures.®” The convention to create an international criminal court foundered mainly
due to the increasingly serious political problems which presaged the outbreak of World
War I1,*® but whereas one of the concerns with the convention to prevent and punish
terrorism was the concept of the criminal responsibility solely of the individual, the
difficulty with regard to the establishment of an international criminal court was the
prospect of the abandonment of the principle of State Sovereignty.®® It has also been

pointed out that the jurisdiction of the court would be limited to the crime of terrorism.

8 Ibid, Article 25, para 3.

8 1bid, Article 26, para 2.

8Schabas, An Introduction to the International Criminal Court (Cambridge: Cambridge University
Press, 2001) 147-8.

8MacPherson, op cit,n 75; Pella, ‘Towards an International Criminal Court’ (1950) 44 American J
International Law 37, 38.

80’ Connor, op cit,n79.

¥Ppella, ‘Towards an International Criminal Court’ (1950) 44 American J International Law 37, 38.
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There is a certain irony in the fact that when the ICC was finally established, terrorism
was one of two very serious offences over which the new Court does not have
jurisdiction. Nevertheless, the 1937 draft contained useful guidelines which could be

followed when the time was right for revisiting the proposal to establish an international

. 90
criminal court.

Conclusion

In relation to international criminal law, the decade of the 1930s was seminal, because it
marked the zenith of the work of the League of Nations after World War 1, together
with the research carried out by many academics, beginning with that of the Harvard
Group and drawing to a close with the signing of the two draft Conventions discussed
above. Shortly thereafter, in 1938, Hudson recorded his support for the concept of an
international criminal court in the following terms:-

Whether the convention should be brought into force or not,
whether if it is brought into force the court as therein envisaged
be created or not, certain ideas underlying the convention will
certainly attract interest in the future and they ma y have influence
in the further development of international legislation.”!

Commenting in 1950, Pella considered that the provisions of the draft convention to
establish an international criminal court “would be a useful working document in

connection with the drafting of the constitution of a international criminal court”.”?

Had World War II not intervened, both draft conventions might have entered into force
eventually, but by the end of that conflict, the balance of power had shifted. Views on
the right to self determination and the policy of colonisation were consequently
affected, placing codification of international law in the post-war era within a changed
framework with a different perspective. Nevertheless, the concept of such a court and
the basic definition which had been agreed upon in 1937 together provided an important
landmark on the road to a recognition of international criminal law as a separate
discipline within international public law and of the feasibility of distinguishing
between certain national terrorist crimes and acts of terrorism which impact upon the

wider world.

90 yg. »
1bid.
*'Hudson, ‘The Proposed International Criminal Court’ (1938) 32 American J International Law, 554.

“0p cit, n 89.
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PART TWO The Perspective Post 1945

Introduction

In the aftermath of the Second World War and the revelation of atrocities which had
been perpetrated during the conflict, came the realisation that the existing international
institutions were inadequate to deal with the consequences and restore peace. Despite
some successes, most notably the creation of the Permanent Court of International
Justice (PCIJ) in 1920,” the League of Nations is generally regarded as having failed in

its primary task of achieving and maintaining international peace and security.

The UN came into being against this background, established by Charter in 1945.% with
the same overarching purpose as its predecessor, in the hope and expectation that the
experience of a second global conflict within fifty years might inspire the collective
efforts of all the nations who signed up to it.”> With the Charter came reaffirmation of
the fundamental human rights of every person,”® together with respect for the principle
of equal rights and self-determination of peoples.”’ That same year the International
Court of Justice (ICT) was established by Statute,”® to succeed the PCIJ at The Hague.
Provision was also made in the UN Charter for existing and potential specialised
organisations, originally funded by intergovernmental agencies, to become specialised

agencies linked to the UN by special agreements.”

In the area of international criminal law, the seminal event of 1945 was the

establishment by Charter of the International Military Tribunal (IMT),'% sited at

31920 Statute of the Permanent Court of International Justice (Geneva, 16 December 1920, 6 LNTS
379, 390, in force 20 August 1921).

#Charter of the United Nations (San Francisco, 26 June 1945, TS 993, in force 24 October 1945)
Chapter 1, Purposes and Principles, Article 1, para 1.

“Ibid.

%Ibid, Preamble, para 1.

Ibid, Article 1(2); see also GA Res 1514 (XV), ‘Declaration on the Granting of Independence to
Colonial Countries and Peoples’, 14 December 1960, UN Doc A/RES/1514 (XV), para 2; GA Res
2105 (XX), ‘Implementation of the Declaration on the Granting of Independence to Colonial Countries
and Peoples’, 20 December 1965, UN Doc A/RES/2105 (XX), para 10.

“Statute of the International Court of Justice (San Francisco, 26 June 1945, TS 993, in force 24 October
1945).

*Above, n 94, Articles 57 and 63.

' Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis
(London, 8 August 1945, 82 UNTS 279, in force 8 August 1945).
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Nuremberg, where those accused of committing war crimes, crimes of aggression and
crimes against humanity were to be tried. The basis for prosecuting war criminals had
been set out two years earlier at the Moscow Conference in October 1943,'" which
closed with a four-nations Declaration by the governments of the US, the UK, the
USSR and China and was signed by President Roosevelt, the British Prime Minister
Winston Churchill and Premier Stalin. Their determination to bring those accused of
war crimes to justice was spelt out in the penultimate paragraph of the Declaration, viz:
Let those who have hitherto not imbued their hands with innocent blood
beware lest they join the ranks of the guilty, for most assuredly the three

Allied powers will pursue them to the uttermost ends of the earth and will
deliver them to their accusers in order that justice may be done.'®

The London Agreement for the Prosecution and Punishment of the Major War
Criminals of the European Axis (hereinafter referred to as the London Agreement) was
drawn up on 8 August 1945,'® signed by representatives of the four allied powers,
namely the UK, the US, France and the USSR and came into force the same day. The
trials commenced the following November, when twenty-two persons were arraigned
before the IMT,'%* signalling that for the first time, individuals were to be held to

account for their alleged infringements of IHL and crimes against humanity.

The concept of individual responsibility for war crimes had been recognised in the 1919
Versailles Peace Treaty with Germany,'® which was drawn up following the Armistice
which ended World War 1'% but had never before been tested in the international
arena. The principle of individual responsibility was the first - and arguable the most
important - of the seven affirmed in the Charter of the International Nuremberg

Tribunals (hereinafter referred to as the Charter) attached to the London Agreement.

'9150int Four-Nation Declaration, Moscow Conference October 1943, available at
http://www.ibiblio.org/pha/policy/1943/431000a.html; de Than and Shorts, International Criminal
Law and Human Rights (London: Sweet & Maxwell, 2003) 273.

21hid, Statement on Atrocities, penultimate para.

B0p cit, n 100, Article 6(a)-(c).

1%4de Than and Shorts, op cit,n 12, 273.

1% Treaty of Versailles (Versailles, 28 June 1919, 13 AJIL Supp 151, 385 (1919), in force 10 January
1920) Article 228; Shaw, (fifth edition) /nternational Law (Cambridge: Cambridge University Press)
2003, 234.

1%<10 November 1918 The Armistice Demands’ were set up by the Allied powers for the Armistice and
accepted the following day, effective from 11.00 a.m. (Information contained in the World War I
Document Archive, available at http//net.lib.byu.edu/~rdh7/wwi/1918/prearmistice.html.


http://www.ibiblio.org/pha/policy/1943/431000a.html

2.2.1 The Nuremberg Principles

The Nuremberg Principles (reproduced at Appendix V) were drawn up in order to try
those accused of committing war crimes, crimes of aggression and crimes against
humanity. The defendants were charged with one or more of the crimes set out in
Article 6 of the Charter as crimes against peace [Article 6(a)], war crimes [Article 6(b)]
and crimes against humanity [Article 6(c)]. Defences, as Saul observes,'®’ were not

recognised at Nuremberg, but this was not for want of trying.

On behalf of the defendants, it was submitted that there can be no punishment of crime
without a pre-existing law. However, this was rebutted on grounds that the rule
against ex post facto punishment is not a limitation of sovereignty, but a general
principle of justice. In circumstances where the perpetrator knows he is doing wrong,
“it would unjust if his wrong were allowed to go unpunished.”'%® The second line of
defence concerned international law vis-a-vis the actions of sovereign States. It was
argued that international law did not provide punishment for individuals and those who
acted on behalf of States were protected by the doctrine of State immunity.'” The
judges were not swayed by this argument either and in his summing up, Sir Hartley
Shawcross dismissed the submission in a ground-breaking statement, which shifted the
focus of responsibility from States to individuals under international law, viz:

Crimes against international law are committed by men, not by
abstract entities, and only by punishing individuals who commit
such crimes can the provisions of international law be enforced.''°

This statement has been the bedrock of all international criminal liability since it was

first uttered in 1946.

The Nuremberg Principles were unanimously affirmed by the General Assembly of the

UN""" They represent an important milestone along the path of legal history with

""Saul, Defining Terrorism in International Law (Oxford: Oxford University Press, 2006) 94.
'®Egbert, ‘International Military Tribunal (Nuremberg), Judgment and Sentences’ (1947) 41 American
J International Law 172, 217.

10977+
Ibid, 220.
"The Trial of German Major War Criminals: Proceedings of the International Military Tribunal

Sitting at Nuremberg Germany”, Part 2, 3-14 December 1945, published under the authority of the
Attorney-General (London: HMSO, 1946) 56.
"'GA Res 95 (1), “Affirmation of the Principles of International Law recognized by the Charter of the
Nurnberg Tribunal’, 11 December 1946, UN Doc A/RES/95 (I).
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regard not only to the development of IHL and recognition of crimes against humanity
per se, but also towards acceptance of international criminal law as a discipline in its
own right. Interestingly, the rule against ex post facto punishment which was swept
aside by the IMT,"'? has been raised by lawyers seeking to utilise provisions in specific
conventions ratified prior to the 9/11 attacks on the US homeland in relation to potential
prosecutions of those responsible for the onslaught.'”® In the fast moving world of
terrorist activity around the turn of the millennium, the weakness of reactive treaties
which have limited scope has been exposed in relation to this rule. The one exception
is the case of piracy, which, as already noted in Part One of this chapter (see supra,
section 2.1.1, pp15-18), most closely resembles acts of international terrorism. Piracy
also preceded acts of terrorism in being the first to be codified in this area of

international criminality in the last half of the twenty-first century.''

2.2.2 The Codification of Piracy

It must be borne in mind that individual responsibility may only be invoked for
violations which are defined in international instruments as crimes under international
law,'’ which applies, inter alia, to piracy jure gentium. The central feature of this
international crime is the motivation, i.e., it must be committed for private ends.''®
This is the element which divorces it from acts of international terrorism. The crime
was included in the first codification of the law of the sea, which was drafted at the
initial UN Conference on the Law of the Sea, held at Geneva in 1958,'!” the definition

being based on the Harvard research proposals (see supra, section 2.1.2.1, pp19-20).

"“Egbert, op cit,n 108.

1BGee, e. 2., Dufty, op cit, n 78, 92-93; Saul, Defining Terrorism in International Law (Oxford: Oxford
University Press, 2006) 6; Trahan, ‘Trying a bin Laden and Others: Evaluating the Options for
Terrorist Trials” (2002) 24 Houston J International Law 475; Walker, ‘Terrorism and Criminal
Justice: Past, Present and Future’ (2004) Criminal Law Rev, 311.

1141958 Geneva Convention on the High Seas (Geneva, 29 April 1958, 450 UNTS 11, in force 30
September 1962), Article 15.

> Advisory opinion of the Inter-American Court of Human Rights in the Reintroduction of the Death
Penalty in the Peruvian Constitution case (1995) 16 Human Rights Law J 9, 14; Shaw, op cit,n 2,
234,

1161958 Geneva Convention on the High Seas (Geneva, 29 April 1958, 450 UNTS 11, in force 30
September 1962), Article 15(1). See also, Harvard Research Draft Convention on Piracy, in (1932)
26 Supplement, American J International Law 764, 768; Shaw, op cit,n 2, 549; Joyner, Aerial
Hijacking as an International Crime (New York: Oceana Publications Inc, 1974) 75-78.

""UN Conference on the Law of the Sea, Geneva, 24 February-27 April 1958, Official Records of the
UN General Assembly, Vols I-VI1, UN Doc A/CONF 13/37-43.
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The comprehensive definition of the offence is contained in the 1958 Geneva
Convention on the High Seas''® and reads as follows:

Piracy consists of any of the following acts:
(1) Any illegal acts of violence, detention or any act of depredation,
committed for private ends by the crew or the passengers of a private
ship or a private aircraft, and directed:

(a) On the high seas, against another ship or aircraft, or against
persons or property on board such a ship or aircraft;

(b) Against a ship, aircraft, persons or property in a place outside
the jurisdiction of any State;

(2) Any act of voluntary participation in the operation of a ship
or of an aircraft with knowledge of facts making it a pirate ship
or aircraft;

(3) Any act of inciting or of intentionally facilitating an act

described in sub-paragraph 1 or sub-paragraph 2 of this article.!"’

Significantly, the drafters saw fit to deal with aerial piracy within the definition for

120

piracy on the high seas and according to Joyner, = the 1958 Geneva Convention on the

High Seas “was obsolete by the time it came into force in 19627.'?!  She is critical of
the drafting of the definition as being fit for purpose with regard to piracy jure gentium,
but inadequate with regard to air piracy, based on the fact that the former was seemingly

anachronistic, whereas the latter was “replete with current incidents”.!?

2.2.3 Countering Aerial Terrorism

In the wake of World War II military aircraft were rapidly superseded by civilian
airliners. Those seeking refuge in a foreign country soon took advantage of the
opportunity which air travel offered of being able to ‘appear’ on the soil of another
country - a de facto immigrant. The hazard of crossing borders was eliminated and the
State in which the refugee might land was, in effect, faced with a fait accompli. 1t was

therefore hardly surprising that many of the aerial hijackings which took place in the

181958 Geneva Convention on the High Seas Geneva, 29 April 1958, 450 UNTS 11, in force 30
September 1962).
" 1bid.
'Joyner, derial Hijacking as an International Crime (New York: Oceana Publications Inc, 1974) 248.
121,
1bid.
Ibid, 246.
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1950s were carried out in order to obtain political asylum.'?

The nature of these hijackings raised three issues. Firstly, the use of force to some
degree which was necessary to coerce the pilot to change course and destination,
introducing an element of high risk to all those on board the aircraft. It was unlikely
that desperate refugees would have considered whether the fuel would be sufficient for
the alteration in route, let alone the danger posed to all on board the aircraft if it were
damaged in mid flight. Secondly, there was the matter of political asylum: whilst
States have the right to grant asylum, as Malanczuk points out, an individual has no
right to demand it. !4 Hijacking aircraft in order to gain asylum from persecution also
conflicts with paragraph 2 of Article 14, Universal Declaration of Human Rights
(UDHR), which specifically rules out invocation of these rights in cases of prosecution
relating to any criminal acts.'®® Thirdly, with regard to extradition, there is no
international rule which prevents States from extraditing an alleged offender even if no

formal relevant extradition treaty exists.'*® These matters were first addressed at

Tokyo in 1963.

2.2.3.1 1963 Convention on Offences and Certain Other Acts Committed on
Board Aircraft (the Tokyo Convention)'?’

The purpose of the Tokyo Convention was to deal with difficulties regarding
jurisdiction, which had arisen due to the fact that aircraft overflew the territories of
States and the process of taking off and landing would impinge upon the sovereignty of
more than one State, so that a minimum of three State jurisdictions could be involved.
It was therefore paramount to attain continuity of jurisdiction over criminal acts which
were committed in flight. This was achieved by identifying flight as “...from the

moment when power is applied for the purpose of take-off until the moment when the

BShaw, op cit,n 2, 4. The hijacking of a Boeing 727 in February 2000 by nine Afghans seeking asylum
from the Taliban regime has replicated this situation: the Home Secretary is seeking to overturn the
High Court ruling made by Mr Justice Sullivan on 10 May 2006 that the nine could remain until it was

safe for them to return home.

Malanczuk (ed) Akehurst’s Modern Introduction to International Law (London: Routledge, 1997)
(seventh revised edition) 117.

ZUniversal Declaration of Human Rights, GA Res 217A (I11), 10 December 1948, UN Doc A/810, 71
(1948) Article 14, para 2.

% Above, n 124.
?Convention on Offences and Certain Other Acts Committed on Board Aircraft (Tokyo, 14 September

1963 704 UNTS 219, in force 4 December 1969).
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landing run ends” [Article 1 (paragraph 3)].

The co-operation of contracting parties is the key to the success of this treaty, since it is
axiomatic that a high level of State interaction is required when coping with potentially
critical incidents. This was achieved by adopting the flag State regime governing
shipping, so that the State of registration of the aircraft was deemed to be competent to
exercise jurisdiction, whilst State Parties also retained jurisdiction for any breaches of
their national laws (Article 3). The latter can only override the former when incidents

also impact upon a State Party other than the one where the aircraft is registered
(Article 4).

Setting aside the threat from terrorism, situations which are not necessarily criminal
acts, but which potentially could jeopardise the safety of the aircraft and/or those on
board, or might disrupt good order and discipline on board are set out in Article 1(b).

The role and responsibilities of the aircraft commander are delineated in Articles 6-10.

The substantive weakness in this Convention lies in the measures relating to
extradition, since although the principle of aut dedere aut judicare was adopted under
Article 16, the second paragraph of this Article records that there is no obligation on
States to grant extradition. Taken as a whole - and in the light of Article 13, which
deals with processing the offender - if the perpetrator is not expelled by the State where
s/he lands,'?® nor extradited nor prosecuted,129 Joyner observes that there is a distinct

possibility that the culprit will escape justice."’

Deficiencies in the Tokyo Convention soon became apparent and coupled with the
subsequent escalation in aerial hijacking, it was evident that further measures were
needed. The Tokyo Convention was only the first in a series of reactive conventions
which followed, as terrorists became adept at exploiting gaps in the legislation and the

legislators struggled to keep abreast of the situation.

2 1bid, Article 14, para 2.
P1bid, Articles 13-15.
BJoyner, op cit, n 120, 140.
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2.2.3.2 1970 Convention for the Suppression of Unlawful Seizure of Aircraft
(the Hague Hijacking Convention)"*!

The International Civil Aviation Organisation (ICAO) began work on a follow-up

convention in February 1969, using the Tokyo Convention as a guide and the 1970
Hague Convention for the Suppression of Unlawful Seizure of Aircraft was the
outcome. The essence of the Tokyo Convention was included in Article 9 of the Hague
Convention, but importantly, definitions of actual offences which could be committed
on board an aircraft in flight are set out in Article 1. These include use or threat of
unlawful force or intimidation in the course of seizing or exercising control of the
aircraft, to attempts, or aiding and abetting the commission of these offences.

Article 2 calls upon contracting parties to put in place severe penalties for those found
guilty, whilst Article 4 stipulates the circumstances in which each State Party must take
the necessary measures to establish their jurisdiction over the offence. These concern,
respectively, (a) the origin of registration of the aircraft; (b) where it lands (provided
the alleged offender is still on board); and (c) the position regarding leased aircraft - all
of which are delineated in relation to the business/residence of the lessee within the
State where the offence is committed. Paragraph 2 of this Article stipulates that if the
offender is present in the territory of a State Party and extradition to any of the other
States involved will not be granted, then that State must exercise its jurisdiction. The

third paragraph confirms that the national criminal law of State Parties is not excluded

by the Convention.

Extradition matters are dealt with in Articles 7 (aut dedere aut judicare) and 8 (dealing
with existing and future extradition treaties), wherein it is deemed the new offence will
be included as an extraditable offence. Jennings and Watts draw attention to a further
provision contained in Article 8, whereby for purposes of extradition between
contracting States, the offence shall be treated as it if had occurred in the territories of
any of the States required to establish their jurisdiction as set out in Article 4."** Thus

the loophole in the extradition procedures of the Tokyo Convention were effectively

closed.

IConvention for the Suppression of Unlawful Seizure of Aircraft (The Hague, 16 December 1970,
860 UNTS 105, in force 14 October 1971).
mJennings and Watts, op cit,n 15, 483
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The Hague Convention was concluded on 16 December 1970, but earlier that year work
had begun on an additional convention in response to a worrying new trend in terrorism
concerning acts of sabotage being perpetrated against aircraft. The final impetus came
in the September, with the Dawson’s Field Incident in which three passengers airlines
were hijacked and blown up at a remote air strip in the Jordanian desert. The hijack
was perpetrated by members of the Palestine Liberation Organization (PLO), in part to
gain publicity for their struggle for self-determination. It may not be a coincidence that
the UN General Assembly issued a Declaration on Principles of International Law
concerning Friendly Relations and Cooperation among States in accordance with the

Charter of the United Nations a month after this incident.'*?

2.2.3.3 1971 Convention for the Suppression of Unlawful Acts Against the Safety
of Civil Aviation (the Montreal Convention)"**

The Montreal Convention followed the pattern set out in the Hague Convention, but the
offences were strictly confined to acts of sabotage likely to endanger the safety of the
aircraft. The definition set out in Article 1 makes no mention of any motivation which
might lie behind such acts, leaving the definition broad, but it also covers attempts and
the role of accomplices. Article 3 calls for severe penalties to be imposed on those

convicted, whilst issues of jurisdiction over the offence are addressed in Article 5.

Extradition procedures (Articles 7 and 8) are dealt with in like vein to those set out in

the Hague Convention, thus establishing a standard procedure which has been followed

ever since in this area of international law.

Between acceptance and the entering into force of the Montreal Convention on the 26
January 1973, one of the most shocking terrorist attacks in the second half of the
twentieth century was launched at the Munich Olympics on 5 September 19721 1t

culminated in a fierce gun battle at Munich airport during an abortive attempt to rescue

3GA Res 2625 (XXV), ‘Declaration on Principles of International Law concerning Friendly Relations
and Cooperation among States in accordance with the Charter of the United Nations’, 24 October
1970, UN Doc A/RES/2625 (XXV), Annex, preambular para 13; see also GA Res 2734 (XXV),
‘Declaration on the Strengthening of Security’, 16 December 1970, UN Doc A/RES/2734 (XXV),
para 2.

34Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation (Montreal,
23 September 1971, 974 UNTS 177, in force 26 January 1973).

%Burne, (ed) ‘Israeli Olympic Compound is Stormed’, The Chronicle of the Twentieth Century
the ultimate record of our times (second edition) (London: Dorling Kindersley Ltd, 1995) 1050.
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the Jewish athletes who had been taken hostage (see infra, Chapter 3, section 3.1.2,
pp78-80). The onslaught prompted the UN General Assembly to address this increase
in terrorist violence, which appeared to be driven in part by the increasing frustration of

those engaged in ineffective struggles for self-determination. 136

A series of terrorist attacks involving lethal violence at international airports followed,
such as the simultaneous attacks at Rome and Vienna on 27 December 1985, in which
eighteen people were killed and a further one hundred and twenty were injured.'’
Therefore by 1988, even the Montreal Convention was found wanting and in need of
some amendment, which took the form of a Protocol for the Suppression of Unlawful

Acts of Violence at Airports Serving International Civil Aviation.'3®

These events amply illustrated that terrorists were adept at exploiting weaknesses in
measures put in place to counter aerial terrorism. However, their criminality was not
confined to aerial terrorism. During the 1960s, there was a spate of hijacking attacks
on the high seas, which at the time were viewed as piracy within the first codification of
the law of the sea (see supra, section 2.2.2, pp32-33). Indeed, even in the early 1980s,
the piracy definition was included verbatim as Article 101 of the 1982 Convention on
the Law of the Sea (UNCLOS)."*® However, three years later, an attack on the cruise
liner the Achille Lauro revealed inadequacies in this Convention also and it was evident

that more needed to be done in attempting to suppress terrorist attacks on the high seas.

2.2.4 Countering Terrorism on the High Seas

The Achille Lauro Incident began on 7 October 1985.'*"  Terrorists seized over four

hundred hostages aboard the cruise liner Achille Lauro, in a bid to obtain the release of

BSGA Res 3034 (XXVII), ‘Measures to prevent International terrorism’, 18 December 1972, UN Doc
A/RES/3034 (XXVII), para 3; GA Res 31/102, 15 December 1976, UN Doc A/RES/31/102, para 3.
See also Halberstam, ‘The Evolution of the United Nations Position on Terrorism: from Exempting
National Liberation Movements to Criminalizing Terrorism Wherever and by Whomever Committed’
(2003) 41 Columbia J Transnational Law 573, 575-5717.

137Lewis, “In Vienna, Panic in Middle of Shooting and Grenades”, The New York Times, World News,
Saturday 28 December 1985, 4; see also, the statement by the President of the Security Council,

30 December19835, reference the attacks at Rome and Vienna airports, UN Doc S/17702; reported in
Vol 39 Yearbook of the United Nations, (London: Martinus Nijhoff Publishers, 1985), 292.

*8protocol for the Suppression of Unlawfuil Acts of Violence at Airports Serving International Civil
Aviation (Montreal, 24 February 1988, 27 ILM 627, in force 6 August 1989).

139Convention on the Law of the Sea (Montego Bay, Jamaica, 10 December 1982, 1833 UNTS 3, in force
16 November 1994).

“Harris, op cit, n 1, 603-4.
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fifty Palestinians imprisoned in Israeli jails. When negotiations failed, the kidnappers
shot dead Leon Klinghoffer (an American Jew) who was partially paralysed and a
wheelchair user, tossing his body overboard. Despite this act of depravity, the
demands of the terrorists were not met and the incident ended with their capture two
days later.'*! However, this single incident focused attention on existing legislation as
to whether it was sufficiently robust and whether the existing definition of marine
piracy should be revisited.'*? There had been an increase in the number of such
attacks, which the International Maritime Organisation (IMO) had noted with
concern,'® but this incident was the catalyst which led to the preparation of a further
convention'** in response to the increasing severity of hijacking attacks on shipping,
which also seized the attention of the UN.'%

2.2.4.1 1988 Convention for the Suppression of Unlawful Acts Against the Safety
of Maritime Navigation (SUA)"*

This Convention created a number of new offences, such as the seizure or exercise of

control over a ship by any form of intimidation and violence against a person on board a
ship."*” Hayashi*® notes that the inclusion of Article 3(1g) in the definition of
offences, which concerns the injuring or killing of any person in connection with the
commission or attempted commission of any of the offences delineated in Article 3,

was controversial at the PrepCom,'*® but ultimately the decision to retain it was

*McGinley, ‘The Achille Lauro Affair - Implications for International Law’ (1985) 52 Tennessee Law
Rev 691, 691-3.

“2Halberstam ‘Terrorism on the High Seas: the Achille Lauro, Piracy and the MO Convention on
Maritime Safety’ (1988) 82 American J International Law 269; see also Constantinople, Notes
‘Towards a New Definition of Piracy: The Achille Lauro Incident’ (1986) 26 Virginia J International
Law 723; and McGinley, above, n 141, 691.

IMO Assembly Res A 584 (14), “Measures to Prevent Unlawful Acts which Threaten the Safety of
Ships and the Security of their Passengers and Crews’, 20 November 1985; see also Jennings and
Watts, op cif,n 15, 755.

*“Above, n 142, 269.

M“5GA Res 40/61,"Measures to prevent international terrorism’, 9 December 1985, UN Doc A/RES/40/61
(1985).

Convention for the Suppression of Unlawful Acts Against the Safety of Marine Navigation (Rome,

10 March 1988, 1678 UNTS 221, in force 1 March 1992).

Ybid, Article 3(1)(a) and (b).

“®Hayashi ‘The 1988 IMO Convention on the Suppression of Maritime Terrorism’ in Han (ed) Terrorism
& Political Violence: Limits & Possibilities of Legal Control (London: Oceana Publications Inc,

(1993) 225.

“1bid, 238, fn 20.
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probably due to the wanton killing of Mr Klinghoffer on the Achille Lauro.'™

Jurisdiction with regard to the new offences extends beyond the territorial sea limits
(Article 4) and Article 10 stipulates that the principle of aut dedere aut judicare applies
to the treaty “without exception whatsoever”, so that the alleged offender would be

denied the opportunity to claim political asylum.

The IMO was acutely aware that fixed platforms engaged in drilling for oil could also
be a target for terrorists and a Protocol covering the same issues in relation to their

! The 1988 Convention was drawn up in

safety was adopted contemporaneously. '
response to the acceleration of piratical attacks on shipping, but it should be noted that

the parallel Protocol was a proactive measure, since no fixed platforms accommodating

drilling rigs had actually been subjected to attack.

Jennings and Watts draw attention to the fact that the seizure or exercise of control of a
ship by force “need not amount in all circumstances, to piracy”,'>* which demonstrates
an acknowledgement that a distinction is emerging between piracy jure gentium and
similar, but not identical, acts of violence being perpetrated on the high seas. What is
also clear is that the piecemeal approach to preventing and suppressing acts of inter-
national terrorism had been demonstrably ineffectual. The massacre of ten Jewish
athletes and their Israeli wrestling coach, Moshe Weinberg, at the Munich Olympics was
terrorist violence of a hitherto unparalleled order (see infra, section 3.1.2, pp78-80).
This single atrocity inflamed an already unstable situation in the Middle East and was

the catalyst which brought international terrorism to the fore on the agenda of the UN.

2.2.5 The Role of the United Nations

In December 1972 the UN General Assembly adopted Resolution 3034 (XXVII),'”?
inviting all States to submit concrete proposals for finding an effective solution to the

terrorist problem to the Secretary-General by 10 April 1973.1**  This resulted in a shift

O1bid; see also, Halberstam, op cit, n 142, 292.

!protocol for the Suppression of Unlawful Acts Against the Safety of Fixed Platforms Located on the
Continental shelf, an amendment to the SUA Convention, (10 March 1988, 1678 UNTS 221, in force
1 March 1992).

*2Jennings and Watts, op cit, n 15, 743.

I3GA Res 3034 (XXVII), ‘Measures to Prevent International Terrorism’, 18 December 1972, UN Doc
A/RES/3034 (XXVII).

B41bid, para 7.
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in approach towards considering the terrorist problem proactively, whilst at the same
time still championing the principle of self-determination and stressing the need to seek

solutions to the underlying causes of the violence.'>

2.2.5.1 Draft Proposals for a UN Convention to Prevent International Terrorism

The Ad Hoc Committee which had been set up under Resolution 3034'°® met in the
summer of 1973.1°7 Not since 1937, when the terrorist assassinations in Marseilles had
led to the first Convention for the Prevention and Punishment of Terrorism'*® had the
problem been viewed in this way. The enormity of the task became apparent at the
outset whilst setting the agenda, but eventually three issues were identified as being
paramount, namely (i) defining acts of international terrorism, (ii) identifying the

underlying causes which led to it, and (iii) instigating measures for its prevention.

The members could not agree on any of the items, due to fundamental disagreement as
to the order of priority over their work, with the result that their subsequent Report
contained seven proposals for a definition, two main causes of the problem (individual
and political terrorism) and separate contributions from the Non-aligned Group of
States (Greece, Nigeria, the UK and the US) regarding measures for the prevention of
terrorism.””® The Ad Hoc Committee continued its deliberations over the years, but a
comment by M Jeannel of France during the debate at the UN General Assembly about

its 1975 Report, succinctly summed up the position as “a dialogue of the deaf”.'®

It was apparent that the scales were not yet sufficiently balanced as between the
atrocities being perpetrated on the one hand and the necessity for determined and united

action to defeat terrorism on the other, which might engender a spirit of co-operation

33 Ibid, preambular para 2; GA Res 32/147, ‘Measures to prevent international terrorism’, 16 December
1977, Un Doc A/RES/32.147 (1977), paras 2-3. See also Verwey, (1981) ‘The International Hostages
Convention and National Liberation Movements’ 75 American J International Law 69.

% 1bid, para 9.

37Observations of States submitted in accordance with GA Res 3034 (XXVII)’, Ad Hoc Committee on
International Terrorism, 16 July-10 August 1973, UN Doc A/AC.160/1, 16 May 1973.

1381937 Convention for the Prevention and Punishment of Terrorism (Geneva, 16 November 1937
League of Nations Doc C.546(1).M.383(1).1937.V., never entered into force).

Report of the Ad Hoc Committee on International Terrorism, Official Records of the UN General
Assembly, Twenty-eighth session, Supplement No 28 (A9029) 1973, Annex ‘Drafi Proposals and
Suggestions submitted to the Three Sub-Committees of the Whole’, Part C, 25-34.

Y90fficial Records of the UN General Assembly, Thirtieth session, Sixth Committee, 1581* meeting,

4 December 1975, 286, para 36; see also Guillaume, ‘Terrorism and International Law’ (2004) 53
International and Comparative Law Quarterly 537, 539.
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among those States most embroiled in the problem. In the meantime, progress - if any
were to be made - would only be achieved by countering each new manifestation as it

erupted, by continuing the piecemeal approach with regard to preventive measures.

2.2.6 Countering Terrorism on Land

Despite the universally accepted international rules governing diplomatic immunity, set
out in the 1961 Vienna Convention on Diplomatic Relations,'¢! Count von Spreti, the
West German Ambassador to Guatemala, was kidnapped and subsequently murdered by
extreme left-wing guerrillas on 5 April 1970. His killing resulted in further measures
being draw up in an effort to enhance the security of diplomats and other persons who

had internationally high profiles.

2.2.6.1 1973 Convention on the Prevention and Punishment of Crimes Against
Internationally Protected Persons, including Diplomatic Agents'®

The Convention sets out to deal collectively with the crimes of murder, kidnapping or
attack, whether actual, attempted or threatened, so that a new offence of direct involve-
ment or complicity in them is created, which can be directed at persons, official
premises, private accommodation or means of transport of diplomatic agents and other

internationally protected persons (Article 2).

Each State Party must ensure that the offences are made punishable by appropriate
penalties (Article 2, para 2) and has obligations to establish jurisdiction over these
offences, whether committed in the territory of that State or on board a ship or aircraft
registered in that State (Article 3). The States Parties have further obligations to take
alleged offenders into custody, to prosecute or extradite them (Article 6), and to co-
operate in preventive measures and exchange of information and evidence needed with
regard to criminal proceedings (Article 10). The treaty came into force in 1977, by
which time members of the general public had also been taken hostage by terrorists and

more needed to be done to protect them.

161yienna Convention on Diplomatic Relations (Vienna, 18 April 1961, 500 UNTS 95, in force 24 April

1964).
'%2United Nations Convention on the Prevention and Punishment of Crimes Against Internationally

Protected Persons, Including Diplomatic Agents (New York, 14 December 1973, 1035 UNTS 167, in
force 20 February 1977).
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2.2.6.2 1979 International Convention Against the Taking of Hostages!®

The Hostages Convention was in its final draft stage when the US Embassy in Teheran
was seized on 4 November 1979. The length of the ensuing siege and confinement of
the diplomatic staff could not have been foreseen, but the sheer audacity of the event in
total disregard for international rules regarding diplomatic immunity, gave added
impetus to the completion of the treaty, which was adopted by the UN General Assembly
on 17 December 1979 without a vote.'®* At the same time, the UN General Assembly
again addressed the issue of preventative measures to combat terrorism, whilst also

reaffirming the right of all peoples to self-determination.'®®

A newly defined offence of direct involvement or complicity in the seizure or detention
of and threats to kill, injure or continue to detain a hostage was introduced in Article 1.
In other respects this convention followed the pattern of earlier treaties with regard to
appropriate penalties for the guilty (Article 2), but Article 3 is concerned with the well-
being of the hostages whilst imprisoned, to secure their release and then to facilitate
their departure. The standard articles regarding custody of alleged offenders and co-
operation with other State Parties in the matter of criminal proceedings are all

incorporated in the text.

Once again, the Convention was reactive, having been drafted in response to the
escalation in hostage taking during the 1970s. However, a shift towards proactive
legislation followed at the end of the decade, when other issues surrounding terrorist

attacks became a matter of concern.

2.2.7 The Logistical Approach to Countering Terrorism

Whilst terrorists appeared to have no difficulty in obtaining conventional weaponry, it
was crucial that nuclear material did not fall into their hands, but it appeared to be as
impractical to ban its use entirely as it had been difficult to identify a comprehensive

definition of international terrorism. Hence safeguarding its security in transit and

International Convention Against the Taking of Hostages (New York, 17 December 1979, 1316 UNTS
205, in force 3 June 1983).
164GA Res 34/146, ‘International Convention Against the Taking of Hostages’, 17 December 1979,

UN Doc A/RES/34/146 (1979).
1GA Res 34/145, ‘Measures to prevent international terrorism’, 17 December 1979, UN Doc

A/RES/34/145 (1979), preambular paras 4-5.
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whilst in storage was of paramount importance, due to the increasing audacity of the
terrorists.

2.2.7.1 Measures to Safeguard Armaments

In drawing up measures to upgrade and protect the security of such material, there was
no need to define a terrorist attack per se and therefore the complexities surrounding the
issue of definition did not arise. However, guarding against sensitive material falling
into the wrong hands should have the effect of assisting in preventing an escalation in

the severity of terrorist attacks.

1166

The 1980 Convention on the Physical Protection of Nuclear Material ®” came into force

in February 1987, which defined the departure and destination limits of international
transit in Article 1, together with the necessary requisite standards. Emphasis was also

laid on the importance of cooperation between States Parties over all aspects of the

transportation of the material.

Four years later the Convention on the Marking of Plastic Explosives for the Purpose of
Detection was completed.”®’ In addition to marking explosives, the treaty also covered
the destruction of unmarked stocks no longer required by the military and established an
International Explosives Technical Commission for monitoring the procedures (Article
V). Such measures might not deter the terrorists from using such material, but it
should assist in tracking down the perpetrators and bringing them to justice. Six years

later, the escalation in indiscriminate use of conventional explosives by terrorists was

addressed.

2.2.7.2 Measures to Deter the Use of Explosives

The 1997 International Convention for the Suppression of Terrorist Bombings'®®
defined an offence of being involved in the detonation of a bomb in a public place with

intent to cause death or serious bodily injury or to destroy public property (Article 2).

'%Convention on the Physical Protection of Nuclear Materials (Vienna, 3 March 1980, 1456 UNTS 101,
in force 8 February 1987).

"Convention on the Marking of Plastic Explosives for the Purpose of Detection (Montreal, 1 March
1991, 30 ILM 721, in force 21 June 1998).

®International Convention for the Suppression of Terrorist Bombings (New York, 15 December 1997,
UN Doc A/RES/52/164, in force 23 May 2001).
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All the standard clauses regarding attempts and conspiracies were included and
importantly from the international perspective, Article 3 stipulates that the Convention
does not apply in situations where an explosion is totally contained within one State,

both with respect to location and nationality of offenders and victims.

2.2.7.3 Measures to Deny Access to Funds

In the last decade of the twentieth century there was a significant increase in the number
of terrorist attacks which involved the use of sophisticated weaponry, which prompted
the UN General Assembly to extend the mandate of the Ad Hoc Committee further, to
include the elaboration of a draft international convention for the suppression of
terrorist financing.'® The 1999 International Convention for the Suppression of the

Financing of Terrorism'”" sought to address this issue.

The measures contained in the treaty concern the offence of direct involvement or
complicity in the intentional and unlawful provision or collection of funds (Article 2),
whether attempted or actual, with the intention or knowledge that any part of the funds
may be used to carry out a raft of offences listed in the annex . Of note is the defined
intention to “intimidate a population”, together with the phrase “which are perpetuated
to compel a government or an international organisation to do or to abstain from doing
any act” [Article 2(1)(b)].!"" The intention to intimidate people randomly, together
with and linked to, the element of duress are emerging as recurring, identifiable

elements which are central to the perpetration of acts of international terrorism.'”

Terrorists disregard the law, so their activities will not be suppressed by the existence of
international laws which proscribe their criminality unless their sources of support,
principally financial, are diminished. Therefore the more extensive the withdrawal of

funds by States, the greater will be the impact on their criminality.

GA Res 53/108, ‘Measures to eliminate international terrorism’, 26 January 1999, UN Doc
A/RES/53/108 (1999), para 11.

"International Convention for the Suppression of the Financing of Terrorism (New York, 9 December
1999, UN Doc A/RES/54/109, in force 10 April 2002).

" bid, Article 2(1)(b)].

1"2Gee, for example, Article 1(1), International Convention Against the Taking of Hostages (New York,
17 December 1979, 1316 UNTS 205, in force 3 June 1983); Article 2(b)(iii), International Convention
for the Suppression of Acts of Nuclear Terrorism (New York, 14 September 2005, UN Doc
A/RES/59/290 (2005), not yet in force).
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2.2.8 The Holistic Approach to Countering Terrorism

In 1987 a further initiative aimed at alleviating the terrorist problem had been launched,
with the decision to convene an international conference to define terrorism and at the
same time attempt to differentiate it from struggles for national liberation.'”” In the
mid 1990s, however, the UN was moved to revitalise its efforts with the aim of securing
an all encompassing legal framework to repress and counter the terrorist threat. The
concern had arisen in part because of evidence that increasingly links were being forged
between terrorist groups and serious organised criminal gangs which rebounded

adversely on human rights.'™

The first significant document to be adopted was the Declaration on Measures to
Eliminate International Terrorism, (hereinafter referred to as the Declaration), which
was annexed to UN General Assembly resolution 49/60.!7° This was effectively a
wake-up call to the member States, alerting them to the “imperative need to strengthen
international cooperation between States™,'”® which Duffy described as “something of a
breakthrough”.177 The criminality which was to be targeted was clearly set out, viz:

Criminal acts intended or calculated to provoke a state of terror in the
general public, a group of persons or particular persons for political
purposes ... whatever the considerations of a political, philosophical,
ideological, racial, ethnic, religious or any other nature.’

The Declaration was reaffirmed a year later'”” in a resolution which, significantly, also
drew attention to the role of the Security Council in addressing threats to global

security.'®  Six days later a Supplement to the 1994 Declaration was approved'®!

I5GA Res 42/159, ‘Measures to prevent international terrorism’, 7 December 1987, UN Doc
A/RES/42/159 (1987).

'"GA Res 48/122, ‘Human rights and terrorism’, 14 February 1994, UN Doc A/RES/48/122 (1994),
preambular paras 7-8.

5GA Res 49/60, “Measures to eliminate international terrorism’, 9 December 1994, UN Doc
GA/RES/49/60 (1994).

" Ibid, Annex, preambular para 10.

""Duffy, op cit, n 78, 19.

" Above, n 175, para 3.

A Res 50/53, ‘Measures to eliminate terrorism’, 11 December 1995, UN Doc A/RES/50/53 (1995),
para 3.

1801bid, para 7; see, for example, SC Res 1269, 19 October 1999, UN Doc S/RES/1269 (199), para 5.

18IRes 51/210, ‘Measures to eliminate terrorism’, 17 December 1996, Un Doc A/RES/51/210

(1996), para 8.
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which, inter alia, advised States not to regard as political, terrorist offences which
threatened the safety and security of persons under any circumstances.'®? The overall
concern expressed in the Supplement was that terrorists, once apprehended, should not

escape prosecution, whilst at the same time, international standards of human rights had

to be upheld.'®

Both the Declaration and the Supplement reveal a change in the approach adopted by

the UN General Assembly. The necessity to take firm action to address the threat from
international terrorism was overtaking the perceived need constantly to remind States of
their responsibility to uphold the founding principle of self-determination - a prompting

which was absent from both the Declaration and the Supplement.

Conclusion

It could be argued that linking the added dimension of coercion with the intimidation
factor in contemporary acts of international terrorism more accurately describes what is
generally understood by the term. As the century drew to a close, this recognition,
combined with the knowledge that terrorists are not concerned about the basic human
right to life, began to raise concerns about the potential disasters which might follow

should such criminals acquire nuclear material.

PART THREE The Perspective 2000-06

Introduction

Attempting to strike a balance between rigorous measures to suppress international
terrorism whilst continuing to ring fence the right to crusade for self-determination and
protect human rights became an ever more difficult task at the turn of the century, with

a consequential increase in the work load of the UN Commission on Human Rights vis-

a-vis this particular area of the law.

2.3.1 Distinguishing Terrorism from Struggles for Self-determination

The former UN Sub-Commission Special Rapporteur on terrorism and human rights

noted in her initial review of the phenomenon'®* that there was an inevitable link

821 bid, Annex, para 6.

8 1bid, para 3.
184 oufa, “Terrorism and human rights’, Working Paper, 26 June 1997, UN Doc E/CN.4/Sub.2/1997/28.
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between terrorism and human rights violations,'® and drew attention, inter alia, to the
wide-ranging views and complex issues which have prevented the identification of a
comprehensive definition of the phenomenon from being agreed. '8 Having considered

the definitional problem in some depth, she identified violations of human rights,

humanitarian law and basic tenets of the UN Charter as major drivers of terrorism.'®’

Consequently, she argues that observance of these inalienable rights will alleviate the

. 1
terrorism problem. 88

189

In her second Progress Report, ™ the Special Rapporteur reviewed recent international

%0 She pinpointed not only the restoration of the Ad Hoc

counter-terrorism measures.
Committee established pursuant to GA resolution 51/210,"" but also Security Council
resolution 1373'% as comprising key developments within the UN system'” and drew
attention to prescient remarks made by Mary Robinson, the UN High Commissioner for
Human Rights, regarding the potential for instigating excessively stringent counter-
terrorism measures.'”* Ms Koufa compiled an additional progress report in 2003," in
which she delved further into the definitional issue, examining, inter alia, the roles of

96

sub-State and non-State actors.'”® She also placed the quest for a definition within a

8 1bid, para 4(e).

'81bid, para 17; Murphy, ‘Defining international terrorism: a way out of the quagmire’, (1989) 19
Israel Yearbook on Human Rights, 13; Laqueur, ‘Reflections on terrorism’, (1986) 54 Foreign
Affairs, 86, 88. See also Koufa, ‘“Terrorism and human rights’, Preliminary Report, 7 June 1999, UN
Doc E/CN.4/Sub.2/1999/27, para 16, wherein she drew attention, infer alia, to the effect which the
1993 World Conference on Human Rights had on drawing attention to the broader international
implications of the link between terrorism and human rights.

87K oufa, ‘Terrorism and human rights’, Progress Report, 27 June 2001, UN Doc E/CN.4/Sub.2/2001/31,
para 130. See also Keilsgard, (2006) 36 California Western International Law J 249, 259; Saul, op
cit, fn 107, 28.

881bid, para 131.

18K oufa, ‘Other human rights issues: terrorism and human rights’, Second Progress Report, 17 July
2002, UN Doc E/CN.4/Sub.2/2002/35.

Y1pid, 1, A, para 21; GA Res 56/1, ‘Condemnation of terrorist attacks in the United States of America’,
18 September 2001, UN Doc A/RES/56/1 (2001), para 4; SC Res 1368 (2001), 12 September 2001,
UN Doc S/RES/1368 (2001), para 4; SC Res 1269 (1999), 19 October 1999, UN Doc S/RES/1269
(1999), para 4.

Ylpid, para 22; GA Res 51/210, ‘Measures to eliminate international terrorism’, 17 December 1996,
UN Doc A/RES/51/210 (1996).

ij]bid; SC Res 1373 (2001), 28 September 2001, UN Doc S/RES/1373 (2001).
1bid.

194<Report of the UN High Commissioner for Human Rights and Follow-up to the World Conference on
Human Rights’, UN Doc E/CN.4/2002/18, para 31.

195K oufa, ‘Terrorism and human rights’, additional Progress Report, 8 August 2003, UN Doc
E/CN.4/Sub.2/2003/WP.1.

S1bid, 1, B.
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legal perspective and warned of the danger that over zealous legal definitions of
terrorism could lead to the “criminalization of legal and/or lawful behaviour under
international law”'®” and hence impinge disproportionately on the application of

fundamental rights and freedoms.'*®

The Special Rapporteur highlighted the conclusion drawn by the Security Council in the
aftermath of the 9/11 onslaught that the attacks “like any act of international terrorism
[constituted] a threat to international peace and security”'*® and in her final 1rep0rt200
drew attention to the deleterious effect which linking counter-terrorism to a “war on

terrorism” has had on the issue of self-determination, particularly with regard to IHL.2"

Her research led her to define the principle of self-determination as:

the individual and collective right of a people to determine
their political status and to pursue freely their economic,
social and cultural development®®*

and to categorise those who qualified for this right as having a history of self-rule or

independence in a specific territory, “a distinct culture, and a will and capacity to regain

self-governance” 2

The Special Rapporteur concluded that the issue of self-determination in relation to
armed conflict remained one of considerable controversy” and therefore recommended
- that any review of situations involving armed violence should be conducted within the

framework of THL and should be carried out impartially and periodically.205

The research carried out by the Special Rapporteur, spanning seven years, serves as a

compelling testimony to the need to define terrorism comprehensively because of the

®1bid, para 73.

81bid. See also Koufa, ‘Terrorism and human rights’, Working Paper, 11 August 2004, UN Doc
E/CN.4/5ub.2/2004/47, in which she prepared a preliminary framework draft of principles and
guidelines concerning human rights and terrorism for he consideration of the Sub-Commission and the
Commission for possible future action.

9Koufa, op cit, n 189, para 21; SC Res 1368 2001), 12 September 2001, UN Doc S/RES/1368 (2001),
para 4.

200K oufa, “Specific human rights issues: new priorities, in particular terrorism and counter-terrorism’,
25 June 2004, UN Doc E/CN.4/Sub.2/2004/40.

2l1pid, para 72; Duffy, op cit, fn 78, 350.

221hid, para 29.

2% Ipid.

™ Ibid, para 32; Cassese, Self-determination of Peoples (Cambridge: Cambridge University Press,
1995) 153 and 198.

25 Above, n 201.
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centrality of the issue to the threat which the phenomenon poses, not only to world
peace, but also to the preservation and promotion of human rights, the principle of self-

determination and crucially, to the maintenance of the rule of law.

2.3.2 The Promotion and Protection of Human Rights Post 9/11

In keeping with their mandate, the Security Council continues to drive the agenda with
regard to counter-terrorism since establishing its Counter-Terrorism Committee (CTC)
to monitor implementation of the measures set out in Security Council resolution 1373

in the wake of the 9/11 attacks.?%

2.3.2.1 Characterisation of Targeted Terrorist Criminality

In October 2004, with no sign of abatement in the terrorist attacks worldwide and the
complete disregard for human rights associated with terrorist acts, the Security Council
called upon States to redouble their united counter-terrorism efforts.2”” In this regard,
SC resolution 1566 contains, infer alia, a description of the type of acts which States
must suppress, or if perpetrated, ensure that those responsible are punished “by
penalties consistent with their grave nature”,”*® viz:
Criminal acts, including against civilians, committed with intent
to cause death or serious bodily injury, or taking hostages®”
The specified acts had to be accompanied by an intention to

provoke a state of terror in the general public or in a group of persons
or particular persons, to intimidate a population or compel a government
or an international organization to do or to abstain from doing any act*'’

as defined in international conventions and protocols relating to terrorism.
Interestingly, this description not only contained all the essential elements characteristic
of the phenomenon, but continued by drawing attention to the fact that these elements

had been included within all the measures thus far approved by the UN in combating

international terrorism.>!!

Of greater significance, however, is the ensuing categoric denunciation of any justifi-

2965 Res 1373 (2001), 28 September 2001, UN Doc S/RES/1373 (2001), para 6.
278C Res 1566 (2004), 8 October 2004, UN Doc S/RES/1566 (2004), para 2.
2%1pid, para 3.

1pid.
201pid. Mipid.



-51 -

cation for this criminality on grounds of a “political, philosophical, ideological, racial,
ethnic, religious or other similar nature™'? (emphasis added), thereby authoritatively
widening the divide between the terrorist and the freedom fighter seeking self-
determination for his/her country. Conversely, this divide would arguably be removed

if agreement on a comprehensive definition of terrorism could be reached.*

The resolution is couched in somewhat forceful tones, as would be expected with edicts
emanating from the UN Security Council, but it is important to highlight the caveat
contained in the preamble to the document, to the effect that any measures introduced
by member States must be in conformity with international human rights, with specific

reference also being made to humanitarian and refugee law.?™

2.3.2.2 The Trigger-offence Approach 1o International Terrorism

In his first report to the UN Commission on Human Rights with regard to the protection

215

of human rights while countering terrorism,” > the UN Special Rapporteur on the

promotion and protection of human rights while countering terrorism?'® stated that the
issue of how governments and relevant UN bodies define the terrorist phenomenon was
core to his mandate.”’” Since the existing international legislation on terrorism was
imprecise,*'® he regarded it as crucial to ensure that the term terrorism was not used
inappropriately, since not all actions in all cases would constitute terrorism.>"®

6220

He identified the text of paragraph 3 of Security Council resolution 1566 as central in

2 Ibid.

*BOp cit, Koufa, fn 200, para 39; Rona (2003) 27 Fletcher Forum World Affairs 55, 60-61.

2MOp cit, fn 207, preambular para 6. See also Cassesse, ‘Terrorism and Human Rights® (1982) 31
American University Law Rev 945, 958; Bianchi, ‘Assessing the Effectiveness of the Security
Council’s Anti-terrorism Measures: the Quest for Legitimacy and Cohesion’ (2006) 17 European J
International Law 881; Kessing, ‘Terrorism and Human Rights’, in Lagoutta, Sano and Scharff Smith
(eds) Human Rights in Turmoil (Leiden: Martinus Nijhoff, 2007) 133, 135; Rosand, ‘Security
Council Resolution 1373, the Counter-terrorism Committee, and the Fight against Terrorism’ (2003)
97 American J International Law, 333, 340.

21Report of the Special Rapporteur on the promotion and protection of human rights and fundamental
freedoms while countering terrorism’, UN Doc A/CN.4/2006/98, 28 December 2005.

2®professor Martin Scheinin was appointed Special Rapporteur of the UN Commission on Human
Rights on the promotion and protection of human rights while countering terrorism in August 2005,
pursuant to UN Commission Resolution 2005/80.

7 Above, n 215, para 26.

2®1bid, para 36.

2°Ibid, para 35.
™bid, para 37; SC Res 1566 (2004), 8 October 2004, UN Doc S/RES/1566 (2004), para 3.
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providing clarification of the problem,”*! because careful analysis revealed that it
contained a “trigger-offence approach”** in the form of a series of three inter-related
cumulative conditions.?”® The first step [(a)]*** was to identify “acts committed with
the intention of causing death or serious bodily injury, or the taking of hostages”;225
step 2 [(b)]*° concerned the purpose, which was [to provoke] a state of terror,
intimidating a population, or compelling a government or international organization to
do or abstain from doing any act”.”*’ When the criteria contain both steps (a) and (b)

are met, the third criterion reveals the trigger-offence, i.e., the acts constitute “offences

within the scope of and as defined in the international conventions and protocols

relating to terrorism”.%%®

The Special Rapporteur concluded that this three-stage approach provided a safety net
by way of a threshold to prevent criminal conduct other than conduct of a terrorist
nature being caught.229 However, he also observed that the absence of a universal,
comprehensive and precise definition of terrorism created problems with regard to

safeguarding human rights while combating terrorism.**

His identification of this sieve to distinguish terrorism from other, yet similar, criminal
behaviour is important, not only for providing a guideline when assessing whether
national and/or international counter-terrorism measures conform to human rights law,
but also for its endorsement of the essential elements which constitute acts of
international terrorism. His analysis also removes much of the imprecision which he
pinpointed regarding attempts to define terrorism in a comprehensive fashion, ! which
can only serve to aid the deliberations of the Ad Hoc Committee as they strive to

achieve this elusive goal. Further, since in his work Professor Scheinin is seeking to

“1bid.

*2Above, n 215, para 38.
5 [bid, para 37.

**Ibid, para 50.

2 Ibid.

51bid.

2T1bid,

2 Ibid.

*Above, n 222,
>%Above, n 224.

1 Above n 215, para 36.
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sustain proportionality in the implementation of counter-terrorism measures by
States,”*? the apprehension which some of the Ad Hoc Committee members have

expressed, particularly in relation to the wording of draft article 18 (see infra, pp67-69),

may be assuaged.

2.3.3 2005 International Convention for the Suppression of Acts of Nuclear
Terrorism™>

With the turn of the century, work had yet to begin on the draft of a comprehensive
convention dealing with international terrorism. Work on the draft convention for the
suppression of acts of nuclear terrorism had commenced on 18 February 1998, when the
Russian delegation presented the first draft for consideration,”* but the final text was

not completed for approval by the UN General Assembly until the Spring of 2005.

The Convention was adopted by the UN General Assembly on 15 April 2005, without a
vote.”® It was created to help eliminate the threat of a nuclear terrorist attack and
represents the first significant step in the proactive approach and demonstrates what can
be achieved when nations face a common threat and unite in the common purpose of
addressing it. However, it could be argued that the treaty still adheres to the piecemeal
approach in addressing a single facet of terrorism. Use of toxic chemicals, or an attack
using biological substances would also have the potential for inflicting mass
destruction. What is now required is an holistic approach to acts of international
terrorism, but this can only be achieved if a comprehensive definition is identified to
which all nations can subscribe. Although, as has been recorded earlier in this study,
the idea was initially proposed and then set aside in the 1970s (see, supra, pp40-42), the

escalation in terrorist ferocity worldwide in the early 1990s prompted the UN to return

to the issue.?*®

B21bid, para 73; see also Human Rights Commission Resolution 2005/80, ‘Protection of human rights
and fundamental freedoms while countering terrorism’, 21 April 2005, para 14(c); Duffy, op cit,n 78,

375.

“3International Convention for the Suppression of Acts of Nuclear Terrorism (New York, 14 September
2005, UN Doc A/RES/59/290 (2005), not yet in force).

B4Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December
1996, Second session (17-27 February 1998), UN Doc A/53/37, Supplement 37, Chapter I
Introduction, para 8 and Annex L.

*>GA Res 59/290, ‘International Convention for the Suppression of Acts of Nuclear Terrorism’, 15 April
2005, UN Doc A/RES/59/290 (2005).

261994 Declaration on measures to eliminate international terrorism, UN General Assembly Resolution

34/146, Annex.
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The different approaches to countering international terrorism which these conventions
demonstrate, reveal a determined effort to cut off avenues previously open to those who
committed some of the worst terrorist acts in recent years. The complicated issue of
defining terrorism in a comprehensive manner has still not been resolved (see infra,

pp68-69), but these measures reveal a seismic shift to legislate proactively to suppress

this criminality.

2.3.4 Countering Terrorism Comprehensively

The UN General Assembly resolution 51/210 of 17 December 1996%%7 set up an Ad Hoc
Committee (hereinafter referred to as the Ad Hoc Committee), tasked initially to
elaborate conventions aimed at suppressing three areas of international terrorism. The
resolution placed these areas in a specific order of priority, viz terrorist bombings, acts
of nuclear terrorism and thirdly - the area most likely to cause the greatest difficulty - a
comprehensive legal framework of conventions dealing with international terrorism.”®
The first and second tasks were completed in 1997 and 1999 respectively, together with
additional work on a draft convention aimed at cutting off terrorist funding (see supra,

p45). However, predictably, the draft of a comprehensive convention on international

terrorism is taking much longer to finalise.

2.3.4.1 Draft Comprehensive Convention on International Terrorism™

Successful completion of the 1997 Convention for the Suppression of Terrorist
Bombings™’ and the 1999 Convention for the Suppression of the Financing of
Terrorism”*’ meant that the structure of many standard clauses reflected the current
concerns with regard, for example, to the fair treatment of prisoners241 and the

importance of maximum levels of collaboration between States Parties with reference

“The latest text of the draft comprehensive convention on international terrorism is reproduced at

Appendix VL

Z7GA Res 51/210, ‘Measures to eliminate international terrorism’17 December 1996, UN Doc
A/RES/51/210 (1996).

¥ Ibid, para 9.

“International Convention for the Suppression of Terrorist Bombings (New York, 15 December 1997,
UN Doc A/RES/52/164, in force 23 May 2001).

40 International Convention for the Suppression of the Financing of Terrorism (New York, 9 December
1999, UN Doc A/RES/54/109, in force 10 April 2002).

*IAbove, n 239, Article 14; above n 240, Article 17.
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to, inter alia, investigative procedu;res.242 However, when the Committee members
turned their attention to the formulation of a draft comprehensive convention on
terrorism in 2001,%* the focus of their deliberations automatically widened considerably

mutatis mutandis their terms of reference.

The draft convention aims to complete the closure of the loophole in international
criminal law with regard to terrorism, which has been narrowing over the years as a
result of the acceptance by the UN General Assembly of thirteen conventions

addressing specific features of international terrorism, viz:

1963  Convention on Offences and Certain other Acts committed on Board Aircraft (Tokyo,
14 September 1963, 704 UNTS 219, in force 4 December 1969)

1970  Convention for the Suppression of Unlawful Seizure of Aircraft
(The Hague, 16 December 1970, 860 UNTS 105, in force 14 October 1971)

1971  Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation
(Montreal, 23 September 1971, 974 UNTS 177, in force 26 January 1973)

1973  United Nations Convention on the Prevention and Punishment of Crimes against
Internationally Protected Persons, including Diplomatic Agents
(New York, 14 December 1973, 1035 UNTS 167, in force 20 February 1977)

1979 International Convention Against the Taking of Hostages
(new York, 17 December 1979, 1316 UNTS 205, in force 3 June 1983)

1980 Convention on the Physical Protection of Nuclear Material
(Vienna, 3 March, 1980, 1456 UNTS 101, in force 8 February 1987)

1988  Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving

International Aviation
(Montreal, 24 February 1988, 27 ILM 627 (1988), in force 6 August 1989)

1988  Convention for the Suppression of Unlawful acts Against the Safety of Maritime
Navigation (Rome, 10 March 1988, 1678 UNTS 221, in force 1 March 1992)

1988  Protocol for the Suppression of Unlawful Acts Against the Safety of Fixed Platforms

Located on the Continental Shelf
(Rome, 10 March 1988, 1678 UNTS 304, in force 1 March 1992)

1991  Convention on the Marking of Plastic Explosives for the Purpose of Detection
(Montreal, 1 March 1991, 30 ILM 721 (1991), in force 21 June 1998)

1997 International Convention for the Suppression of Terrorist Bombings
(New York, 15 December 1997, UN Doc A/RES/52/164, in force 23 May 2001)

1999 International Convention for the Suppression of the Financing of Terrorism
(New York, 9 December 1999, UN Doc A/RES/54/109, in force 10 April 2002)

22 Above, n 239, Article 10; above, n 240, Article 12; see also UN Doc A/C.6/55/L.2, para 2, Annex IV
‘Informal summary of the general discussion in the Working Group, prepared by the Chairman’
(19 October 2000).

*PReport of the Ad Hoc Committee established by General Assembly Resolution
51/210 of 17 December 1996, Fifth session (12-23 February 2001), UN Doc A/56/37, 1, para 7.
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2005 International Convention for the Suppression of Acts of Nuclear Terrorism
(New York, 13 April 2005, UN Doc A/RES/59/290 (2005), not yet in force)

By the addition of a comprehensive convention, the ultimate aim of the UN General
Assembly is to eliminate terrorism®** - a laudable aim, but one which it might be argued
is unlikely ever to be achieved. However, obtaining agreement on the document
should have an impact on lessening the number and ferocity of terrorist attacks. Duffy
notes that the gap in international law which might be filled by the text of the draft may
not relate to the identification of the offence, but rather to the “lack of a comprehensive

. . . 45
framework for international co-operation”.”

The draft wording places much emphasis on the enhancement of interaction between
signatories with respect to co-operation over extradition requests and a ban on the use
of the political defence to block them. In addition, the call to increase cooperation with
regard to exchange of information and assistance in relation to investigative procedures
where appropriate, all within the context of an all-inclusive document addressing this
criminality should indeed underscore the developments which have been introduced
over time under the thirteen earlier conventions listed above. Further, aligning the
various domestic legislative measures in this area should go some way to safeguarding

the human rights of detainees/those convicted of terrorist offences in the international

arena.

The original draft had been submitted by India in 1996,%* but it was a revised version
which India presented to the Ad Hoc Committee on 28 August 2000.*7 On 25
September of that year, the Sixth (Legal) Committee established a Working Group to

commence work on the revised draft.>*® The amended texts of draft articles 3 to 17bis

249

and 20-27 were submitted to the Committee at their Sixth session,”" together with texts

where areas of disagreement remained, namely in the preamble and draft article 1,%°

*GA Res 51/210, ‘Measures to eliminate international terrorism’, 17 December 1996, UN Doc
A/RES/51/210 (1996), Preamble, penultimate para.

245Duffy, op cit,n 78, 44.

25N Doc A/C.6/51/6, ‘Measures to eliminate international terrorism’, 11 November 1996.

Z;UN Doc A/C.6/55/1, ‘Draft comprehensive convention on international terrorism’, 28 August 2000.
1bid.

**Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December
1996, Sixth session (28 January-1 February 2002), UN Doc A/57/37, Supplement 37, Annex 1L

207bid, Annex 1.
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draft articles 2 and 2bis,”" and draft article 18.>% Little progress has been made on
these outstanding areas, with the Chairman of the Working Group reporting to the
Committee in March 2006>>° that his Report issued in October 2005,%°* “still represents
a fair and recent account of the broad views of delegates on the various points under
discussion”.?>> The three outstanding issues relate, respectively, to a proposal
regarding a new preambular paragraph (reaffirming the right to self-detennination),25 6

257 and the inclusion of an additional

258

the wording of draft article 18 (armed conflict)
paragraph to draft article 2 (the definition of the offence).

The latest version of the draft convention is the text contained in the proceedings of the
sixth session of the Committee.”® Before scrutinising the areas where dissention
remains, the draft articles on which agreement appears to have been reached are worthy
of scrutiny, particularly because in addition to building on the apposite parts of the text
of previous terrorist conventions, the Working Group has been mindful of current

events which continue to inform the debate on codification.>®°

(a)  Preamble and draft article 1

The preamble®®’ recalls the existing international treaties relating to the various aspects
of international terrorism, from the 1963 Tokyo Convention,”*® up to and including the

International Convention for the Suppression of the Financing of Terrorism®® and

Blpid, Annex II.
21bid, annex IV
*Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December

1996, Tenth session (27 February-3 March 2006) UN Doc A/61/37, Supplement 37, Annex [ A.
24Report of the Working Group on measures to eliminate international terrorism’. 14 October 2005,
UN Doc A/C.6/6)/L.6.
B5Above, n 253, Annex I, A, para 2.
256Above, n 254, Annex A, paras 2-8.
»71pbid, paras 9-17.

281bid, paras 18-23.

2 Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17
December 1996, Sixth session (28 January-1 February 2002), UN Doc A/57/37, Supplement 37,
Annexes I-IV.

2por example, with regard to refoulement, collaboration between States and law enforcement agencies;
see also, SC Res 1373 (2001), 28 September 2001, UN Doc S/RES/1373 (2001).

21Above, n 259, Annex L

%2Convention on Offences and Certain Other Acts Committed on Board Aircraft (Tokyo, 14 September
1963 704 UNTS 219, in force 4 December 1969).

*$International Convention for the Suppression of the Financing of Terrorism (New York, 9 December
1999, UN Doc A/RES/54/109, in force 10 April 2002).
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rehearses the General Assembly resolutions aimed at addressing the situation,”®*

expresses concern at the worldwide escalation of terrorist attacks and reaffirms
unequivocal condemnation of all acts of international terrorism,?®° recognizing that such
acts not only violate the purposes and principles of the UN, but also threaten world

peace and security and jeopardise international relationships and human rights.*®

There is also recognition that States Parties have a duty to bring to justice those who
have participated in such acts.?®’ At this stage, there was no mention of ‘alien
domination’ or ‘struggles for self-determination’ - the two phrases which encapsulate
the difficulty which lies at the core of the definitional problem and which defeated the
earlier attempts to make progress on defining the crime in 1973 (see supra, p41). Their
omission is to be welcomed. One of the problems in attempting to define international
terrorism comprehensively is the necessity to remove all the ‘excuses’ which are used
to decriminalise acts which are manifestly criminal, therefore ‘airbrushing’ the spectre

of the ‘freedom fighter’ should assist the process.

There are three paragraphs which are specific to the suppression of international
terrorism. In paragraph 8, reference is made to State support for acts of international

terrorism:

Convinced that the suppression of acts of international terrorism,
including those which are committed or supported by States,
directly or indirectly, is an essential element in the maintenance
of international peace and security and the sovereignty and
territorial integrity of States,

Paragraph 10 highlights the imperative of respecting human rights and international
humanitarian law whilst combating terrorism and paragraph 11 identifies the need for
the convention. These three paragraphs taken together set the tone of the draft
convention as one of total condemnation, not only of those who in any way support

acts of international terrorism, but equally of those who renege against the standards

4G A Res 49/60, ‘Measures to eliminate international terrorism’, 9 December 1994, UN Doc
A/RES/49/60 (1994) Annex ‘Declaration on measures to eliminate international terrorism’; and GA
Res 51/210, ‘Measures to eliminate international terrorism’, 17 December 1996, UN Doc
A/RES/51/210 (1999) Annex ‘Declaration to supplement the 1994 Declaration on measures to
eliminate international terrorism.

3 Ibid, paras 4 and 5 respectively.

%51bid, para 6.

*7Ibid, para 7
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which international law strives to uphold.

Paragraph (9), reflects current concerns regarding refugee status vis-a-vis terrorist
suspects, and the politically sensitive issue of refoulement:

Noting that the Convention relating to the Status of Refugees signed

at Geneva on 28 July 1951 and the Protocol relating to the Status of
Refugees done at New York on 31 January 1967 do not provide a

basis for the protection of perpetrators of terrorist acts, and stressing

the importance of the full compliance by the parties to those instruments
with the obligations embodied therein, including, in particular, the
principle of non-refoulement.

The final paragraph of the preamble refers to the resolve of those States which sign up

to the treaty to adhere to its provisions in order to ensure that perpetrators of terrorist

acts are brought to justice.

Taken together, the preamble sets out the perspective of acts of international terrorism
from the reactive nature of earlier conventions to the more proactive approach which
has begun to emerge during the early years of the twenty-first century; it is as
significant by its omissions - the absence the freedom fighter - as it is for the inclusion
of condemnation of any State which supports terrorist tactics. It is therefore more than
a little disheartening to note that a proposal for a new preambular paragraph has since

been put forward, viz:

Reaffirming that in accordance with the Charter of the United
Nations, the International Covenant on Civil and Political Rights,
the International Covenant on Economic, Social and Cultural
Rights and the Declaration of Principles of International Law
concerning Friendly Relations and Cooperation among States

in accordance with the Charter of the United Nations, all peoples
have the right to self-determination, freedom and independence,
and that those peoples that have been forcibly deprived of its
exercise have the right to struggle to that end, in conformity
with the relevant principles of the Charter and of the above-
mentioned Declaration,”®® (emphasis added)

There does not appear to have been any progress on this proposal, nor on another,

shorter one submitted by Argentina on 28 February 2006:

8Measures to eliminate international terrorism’, Report of the Working Group, UN Doc A/C.6/60/L.6,
14 October 2005, Annex A, para 2.
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Reaffirming the right to self-determination of peoples in accordance
with the Charter of the United Nations, he Declaration on the Granting
of Independence to Colonial Countries and Peoples and he Declaration
on Principles of International law concerning Friendly relations and
Cooperation among States in accordance with the Charter of the
United Nations,*®

And unless such submissions are rejected, negotiations on the whole draft could be
placed in jeopardy. In his summing up of the position on this and other issues reported

270 the Vice-Chairman stated that delegations

at the ninth session of the Committee,
must focus on the outstanding issues, in order to avoid “re-opening matters that have
already been sufficiently discussed”.’’’ He alluded to the traditional rules of
multilateral law-making negotiations, wherein “nothing is agreed until everything is
agreed”?”” to emphasise the point. In the light of the above two proposals, his advice

does not appear to have been followed.

There had been much discussion as to whether the draft comprehensive convention
should replaced the twelve terrorist conventions already in force, or should be
complementary to them and seek to close any loopholes within them.?”® The
delegations appear to have agreed on preserving the conventions which have already
been adopted, with the Vice-Chairman remarking that the comprehensive convention
must preserve and build on the existing instruments and the common elements of those
which have already been incorporated in the present draft, whilst respecting their

“separate and independent characte » 214

The draft of article 1,%”° sets out the meanings of key phrases which appear in the latest

version of the draft definition, viz: “State or government facility” (paragraph 1),

29Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December
1996, Tenth session (27 February-3 March 2006) UN Doc A/61/37, Supplement 37, Annex IL.

2Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December
1996, Ninth session (28 March-1 April 2005), UN Doc A/60/37, Supplement 37, Annex [1, B, paras
29-3.

1 1bid, para 35.

27243+
1bid.
?Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December

1996, Fifth session (12-23 February 2001), UN Doc A/56/37, Supplement 37, Annex V, C, paras
16-21.

2 Above, n 270, Annex 11, para 33.

*Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17
December 1996, Sixth session (28 January-1 February 2002), UN Doc A/57/37, Supplement 37,

Annex 1, 4-5.
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“Military forces of a State (paragraph 2), “Infrastructure facility” (paragraph 3), “Place

of public use” (paragraph 4) and “Public transportation system” (paragraph 5).276 The
list has not been amended in any way since India submitted the second version of their

draft convention in August 2000.”””  Significantly, there is no mention of the word

terrorism, nor of the phrase “acts of international terrorism”.

The concept of terrorism is well understood, but the meaning of the word and phrases
which allude to it continue to defy definition. Consequently, the word is often used as
a label to describe some event which on closer examination may not be due to
terrorism, but to some other cause, for example harassment or intimidation.”’® Black’s
Law Dictionary defines terrorism as “the use or threat of violence to intimidate or cause
panic especially as a means of affecting political conduct”.?”  If this statement were to
be curtailed after the word “panic”, it would adequately fulfil the requirement for the
purposes of draft article 1 and leaving the way clear for the key elements of the

definition of the offence itself to be set out in draft article 2.

(b) Informal texts of articles 2 and 2 bis

The latest draft of the offences has not altered in format from the informal text which

was included as Annex II of the Report of the Committee following their sixth session

which took place early in 2002,%° although discussions have continued during the

subsequent four years.”®! The text of article 2 is as follows:

Article 2 (informal text prepared by the Coordinator)

1. Any person commits an offence within the meaning of this Convention if that person, by
any means, unlawfully and intentionally, causes:

(a) Death or serious bodily injury to any person; or

Ibid.

ZTUN Doc A/C.6/55/6, ‘Measures to eliminate terrorism’, 28 August 2000, paras 2-3.

#8Colvin and Moussa, “Men in Black Terrorise Iraq’s Women”, Sunday Times, 4 June 2006, 22.

*"Black, Black’s Law Dictionary: Definitions of the Terms and Phrases of American and English
Jurisprudence, Ancient and Modern (eighth edition) (London: Sweet & Maxwell, 2004), 1512; see
also Tiefenbrun, ‘A Semiotic Approach to a Legal Definition of Terrorism® (2003) 9 ILSA J
International and Comparative Law 357, 360.

2R eport of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December
1996, Sixth session (28 January-1 February 2002), UN Doc A/57/37, Supplement 37, Annex I1.

ZlReport of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December
1996, Report of the Tenth session of the Ad Hoc Committee (27 February-3 March 2006), UN Doc

A/61/37, Supplement 37, Annex I, A.
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(b) Serious damage to public or private property, including a place of public use, a
State or government facility, a public transportation system, an infrastructure
facility, or the environment; or

(c) Damage to property, places, facilities, or systems referred to in paragraph 1(b) of
this article, resulting or likely to result in major economic loss,

When the purpose of the conduct, by its nature or context, is to intimidate a population, or
to compel a Government or an international organization to do or abstain from doing any
act.

2. Any person also commits an offence if that person makes a credible and serious threat to
commit an offence as set forth in paragraph 1 of this article.

3. Any person also commits an offence if that person attempts to commit an offence as set
forth in paragraph 1 of this article.

4. Any person also commits an offence if that person:

(a) Participates as an accomplice in an offence as set forth in paragraph 1, 2, or 3 of
this article;

(b) Organizes or directs others to commit an offence as set forth in paragraph 1, 2, or 3
of this article; or

(c) Contributes to the commission of one or more offences as set forth in paragraph 1,
2 or 3 of this article by a group of persons acting with a common purpose. Such
contribution shall be intentional and shall either:

(i) Be made with the aim of furthering the criminal activity or criminal purpose
of the group, where such activity or purpose involves the commission of an
offence as set forth in paragraph 1 of this article; or

(ii) Be made in the knowledge of the intention of the group to commit an
offence as set forth in paragraph 1 of this article.

The first paragraph of draft article 2 would be improved by replacement of the phrase
“unlawfully and intentionally” with the one word ‘wilfully’, which adequately conveys
the deliberate nature of the act. Attention to detail in the choice of vocabulary is

particularly important when a text is to be published in six official languages.”®*

The offences against the person in paragraph 1(a) could also be improved by the
addition of a reference to loss of liberty. Notwithstanding the existence of the 1979

283 there could be

International Convention Against the Taking of Hostages,
circumstances when civilians are deprived of their liberty, but not killed or seriously

injured, for example where any person is used as a human shield, but is later released

Z2The six authentic languages of the text, as listed in draft article 27 are Arabic, Chinese, English,

French, Russian and Spanish.
**International Convention Against the Taking of Hostages (New York, 17 December 1979, 1316 UNTS

205, in force 3 June 1983).
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unharmed. If the draft convention is to cover all known and potential eventualities,
care must be taken to fill any gaps, rather than leave loopholes which might be revealed

between this draft and existing, specific conventions.?**

Inclusion of the environment in the list of targets in paragraphs 1(b) and (c¢) which
might suffer damage at the hands of offenders is innovative. By contrast, the reference
to major economic loss has not been quantified in draft article 1. Does ‘major’ refer to
damage as extensive as that inflicted, for example, on the World Trade Centre in 2001,
but not that caused when it was bombed in 1993? Damage which might be considered
as ‘major’ when suffered by one State Party might occupy a much lower place on a
scale of one to ten in the case of another, for example Angola vis-a-vis China. This

could be clarified by setting out the meaning of the phrase in draft article 1.

The final sentence of paragraph 1, concerning the purpose of the conduct, repeats the
wording which concludes the text of Article 2(b) of the International Convention for the
Suppression of the Financing of Terrorism.”® The element of compulsion is funda-
mental to the motivation which spurs terrorists on to commit this very serious
criminality, without which any definition of acts of international terrorism would be
incomplete. This is not overstating the case, because it is the declared aim of the Al-

Qaeda terrorist organization, for example, to replace democracy with theocracy in those

States which it openly opposes.**®

In addition to individual culpability, recognition of the potential involvement in terrorist
criminality of “a group of persons acting with a common purpose” in paragraph 4(c),
which has become apparent in recent years - for example in the Madrid train

bombings?®’ - follows introduction of the phrase in the International Convention for the

*¥Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December
1996, Fourth session (14-18 February 2000), UN Doc A/55/37, Supplement 37, Chapter II ‘Summary
of the General Debate’, B, para 22.

*International Convention for the Suppression of the Financing of Terrorism (New York, 9 December
1999, UN Doc A/RES/54/109, in force 10 April 2002) Article 2(b).

28] aunch of the World Islamic Front for the Jihad Against the Jews and the Crusaders, 26 May 1998,
cited in Gunaratna, Inside Al Qaeda Global Network of Terror (London: Hurst & Company, 2002, 47;
see also, Bergen, Holy War Inc Inside the Secret World of Osama bin Laden (London: Weidenfeld &
Nicolson, 2001) 105.

27K eeley, “Madrid Bomb Charges™ The Times, 12 April 2006, 43.
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Suppression of Acts of Nuclear Terrorism.”®

Paragraph 4 is a considerable improvement on previous terrorist conventions. As
pointed out by the Chairman of the Committee,”® the range of offences has been
extended to include threats and preparatory acts, which are not covered in some of the

conventions covering specific terrorist criminality.”’

Article 2 bis

Where this Convention and a treaty dealing with a specific category of terrorist offence would
be applicable in relation to the same act as between States that are parties to both treaties, the

provisions of the latter shall prevail.

This draft article had been proposed in order to clarify the legal regime applicable
should there be an occasion when a sectoral multilateral anti-terrorism convention

P! There was a certain amount of

clashed with the comprehensive convention.
ambivalence as to the inclusion of this draft article; amendments to the draft text could
be made if it was decided that it should be retained.®* Although no final decision has
yet been reached on the matter, the Vice-Chairman counselled that “we must respect the
separate and independent character of the legal regimes established by [the previous
twelve conventions on terrorism]”.””®>  All twelve terrorist conventions are products of
much preparation and discussion and in view of the unpredictability of terrorists it
would be imprudent to cast aside existing treaties which address particular forms of the
criminality to which terrorists might return in the future. Equally, international
criminal law aims to protect society by bringing alleged perpetrators to justice and, in

the particular area of terrorism, to prevent further acts of international terrorism from

being perpetrated.

*®International Convention for the Suppression of Acts of Nuclear Terrorism, (New York, 14 September
2005, UN Doc A/RES/59/290 (2005), not yet in force) Article 2(4)(c).

2Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December
1996, Report of the Fifth session of the Ad Hoc Committee (12-23 February 2001), UN Doc A/56/37,
Supplement 37, Annex V, C, para 21.

29See, for example, the Convention for the Suppression of Unlawful Acts Against the Safety of Civil
Aviation (Montreal, 23 September 1971, 974 UNTS 177, in force 26 January 1973).

PIReport of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December
1996, Report of the Ninth session of the Ad Hoc Committee (28 March-1 April 2005), UN Doc
A/60/37, Supplement 37, Annex II, B, para 22.

#21pid, para 23.

% Ibid, para 33.
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(© Text of articles 3-17 bis and 20-27 (prepared by the Friends of the Chairman)

Many of the draft articles contained in the text® are also standard: the exclusion from
the draft convention of offences committed and contained within a single State (draft
article 3); similarly, the requirement for States Parties to establish as criminal, those
offences (once defined and which are delineated in draft article 2) under their domestic

law [draft article 4(a)], with commensurate penalties [draft article 4(b)].

Draft articles 4 (adoption of measures to establish commensurate offences and
punishment in domestic law); 5 (the exclusion of political, philosophical, ideological,
racial, ethnic, religious or other similar motivations as a defence); and 6 (establishing

jurisdiction) also follow standard formats. >

The text of draft article 7 addresses refugees vis-a-vis suspected terrorists, within the
context of international human rights law and enjoins States Parties to bar such persons
from refugee status.**® Text on this specific point has not featured in previous terrorist
conventions, but reflects the problems of recognising the genuine refugee from a
terrorist, which has been causing concern recently.””’ Draft article 8 contains details of
the preventive measures which States Parties should adopt in their national legislation,
in order to counter the terrorist threat. These include, inter alia, measures to deter
those who encourage the commission of terrorist offences (once defined), cooperation
with other States Parties in the exchange of intelligence and in particular, “measures to
prohibit the establishment and operation of installations and training camps for the

commission of offences set forth in draft article 2”,%>® which have been recognised as

0p cit, n 280, Annex III.

gee, for example, International Convention for the Suppression of Nuclear Terrorism (New York,
14 September 2005 UN Doc A/RES/59/290 (2005), 606 UNTS 267, not yet in force) Article 9.

P%permissible under Article 1F, Convention Relating to the Status of Refugees (Geneva, 28 July 1951
189 UNTS 150, in force 22 April 1954); as extended by the Protocol Relating to the Status of
Refugees, (New York, 31 January 1967, in force 4 October 1967; see also SC Res 1373 (2001)
28 September 2001, UN Doc S/RES/1373 (2001), para 3(g).

297See, for example, ‘In the Name of Counter-Terrorism: Human Rights Abuses Worldwide’, Human
Rights Watch Briefing Paper for the 59™ Session of the United Nations Commission on Human Rights,
25 March 2003, 22; and Kerwin, ‘The Use and Misuse of ‘National Security’ Rationale in Crafting US
Refugee and Immigration Policies’, (2005) 17 International Journal Refugee Law 749, 756.

28 Above n 280, Appendix 111, draft article 8, para 1(b).
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recruitment opportunities for international terrorist organisations.?*

Draft article 9 imposes sanctions on a person who has managerial responsibilities in
relation to legal entities and who commits a terrorist act (as will be defined in draft
article 2). This article is to be a new departure. Legal entities located within the
territory of a State Party are to be held liable when “a person responsible for (their)
management or control” has committed an offence (once defined) in article 2 [draft
article 9(1)]. Paragraph 2 states that such liability is incurred without prejudice to the
criminal liability of individuals having committed the offences. The liability may be
criminal, civil or administrative and “effective, proportionate and dissuasive criminal,

or administrative sanctions” may be imposed (paragraph 3).

Draft article 10, concerning procedures to be followed in investigations, the care and
custody of prisoners, together with their entitlements, follows a standard format
developed in earlier conventions.*” Similarly, draft article 11, contains the aut dedere
aut judicare principle and corresponds in every particular with Article 10 of the
Convention for the Suppressing of the Financing of Terrorism.>*' The text’ of draft
article 12 (persons in custody guaranteed, inter alia, fair treatment), whilst replicating
the wording of preceding conventions concerned with terrorist suspects,**? has a
reference to the Standard Minimum Rules for the Treatment of Prisoners.>® Draft
article 13, paragraphs 1 and 2 (cooperation and assistance between States Parties with
regard to investigations or criminal or extradition proceedings) is also identical to

304

companion clauses in earlier conventions.” However, draft article 13 has an

additional, third paragraph, viz:

*Forest, “Training Camps and Other Centers of Learning”, in Forest (ed) Teaching Terror Strategic
and Tactical Learning in the Terrorist World (Colorado: Roman & Litlefield Inc, 2006), Chapter 4;
see also, Winnettt and Leppard, “Leaked No 10 Dossier Reveals Al-Qaeda’s British Recruits” The
Sunday Times, 10 July 2005, 4.

*®See, for example, International Convention for the Suppression of the Financing of Terrorism
(New York, 9 December 1999 UN Doc A/RES/54/109, in force 10 April 2002) Article 9.

*bid, Article 10.

3%28ee, for example, International Convention for the Suppression of Nuclear Terrorism (New
York, 14 September 2005 UN Doc A/RES/59/290, not yet in force), Article 12; above, n 234
Article 17.

3%Standard Minimum Rules for the Treatment of Prisoners adopted by the First UN Congress on the
Prevention of Crime and the Treatment of Offenders, held at Geneva in 1955 and approved by the
Economic and Social Council by its 663 C (XXIV) 31 July 1957 and 2076 (LXII) 13 May 1977.

*%See, for example, International Convention for the Suppression of Terrorist Bombings (New York,
15 December 1997, UNDoc A/RES/52/164, in force 23 May 2001) Article 10; above,n 189, Article 14.
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Each State Party may give consideration to establishing mechanisms
to share with other States Parties information or evidence needed to
establish criminal, civil or administrative liability pursuant to article 9.

This new paragraph reinforces the importance of communication between States
Parties, as stated in draft article 8(2). Draft article 14 is the standard clause which
excludes a political motive being used to prevent extradition in connection with the
offences (once defined) in article 2, whilst draft article 15 contains the standard clause
regarding requests for extradition where the requested State has substantial grounds for
believing that the request is for the purpose of prosecuting or punishing a person on

account of their race, religion, nationality, ethnic origin or political opinion.

The procedures set out for the transfer of prisoners, their welfare and return are
contained in draft article 16 and is a replication of standard clauses.>® Mechanisms to
ensure compatibility and conformity with regard to extradition treaties are set out in
draft article 17 and there is a draft article 17 bis - the standard clause with reference to
communicating the final outcome of proceedings to the UN Secretary-General for
onward transmission to the other States parties. The remaining draft articles (20-27)

govern the administration of the convention, once it has entered into force.

(d)  Draft article 18

Problems with regard to the text of this article have yet to be resolved. There are
presently two versions of the draft article, one by the Coordinator of the Working Party
and the other proposed by the Member States of the Organization of the Islamic

Conference (OIC). The wording is identical, with the exception of paragraphs 2 and 3:

Draft article 18 (texts drawn up by the Coordinator):>*

1 Nothing in this Convention shall affect other rights, obligations and
responsibilities of States, peoples and individuals under international
law, in particular the purposes and principles of the Charter of the
United Nations, and international humanitarian law

*®Ibid, Article 13; above, n 297 Article 16.
%Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December
1996, Report of the Sixth session of the Ad Hoc Committee (28 January-1 February 2002), UN Doc

A/57/37, Supplement 37, Annex IV.
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2  The activities of armed forces during an armed conflict, as those
terms are understood under international humanitarian law, which
are governed by that law, are not governed by this Convention.

3 The activities undertaken by the military forces of a State in the
exercise of their official duties, inasmuch as they are governed by
other rules of international law, are not governed by this Convention.

4 Nothing in this article condones or makes lawful otherwise unlawful
acts, nor precludes prosecution under other laws.

Variation proposed by the OIC Member States®®’

2 The activities of the parties during an armed conflict, including
situations of foreign occupation, as those terms are understood
under international humanitarian law, which are governed by that
law, are not governed by this Convention.

3 The activities undertaken by the military forces of a State in the
exercise of their official duties, inasmuch as they are in conformity
with international law are not governed by this Convention.

It was realised at the outset of the work on the draft comprehensive convention that
terrorism had to be distinguished from struggles for self-determination, alien
domination and foreign occupation®® - the perennial stumbling block over which the
attempts to define terrorism in the 1970s had foundered®® - and therefore the inability
to agree on the text of draft article 18 demonstrates the circularity of this issue. Two
views of the problem with the text can be identified. Firstly, that paragraph 2 of the
Coordinator’s text (version 1), reflects both the language and the substance of similar
clauses in the 1997 International Convention for the Suppression of Terrorist
Bombings,m and secondly, the contrasting view that use of the term “parties” in the
OIC text (version 2) was well defined and tacit under IHL with authority for this stance
being cited as “the Hague Regulations respecting the Laws and Customs of War on

Land and the 1949 Geneva Conventions™.>!!

3071, ;
Ibid.
3%Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December

1996, Report of the Fourth session of the Ad Hoc Committee (14-18 February 2000), UN Doc
A/55/37, Supplement 37, Chapter III ‘Summary of the general debate’, para 16.

3% Thirty-second session of the UN Sixth (Legal) Committee, sixty-eighth meeting (9 December 1977),
UN Doc A/C.6/32/SR.68, paras 23-24.

*1Report of the Ad Hoc Commiittee established by General Assembly Resolution 51/210 of 17 December
1996, Report of the Eighth session of the Ad Hoc Committee (28 June-2 July 2004) UN Doc
A/59/37, Supplement 37, Annex II ‘Reports of the coordinators on the results of the informal bilateral
Consultations’, para 4.

3 1bid, para 6.
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Several delegations have suggested two routes which could be followed in order to
obtain agreement on draft article 18. The disparity could be removed by “defining the
concept of ‘parties’ in the draft convention”,’'? or alternatively, by introducing a new
clause to draft article 2(1) which details the circumstances in which leading military

commanders would commit crimes within the scope of the draft comprehensive

convention.>"?

The entire initiative will therefore stand or fall over draft article 18,*™ repeating history
in the process. However, acts of international terrorism have not only impacted on the
entire globe since the 1970s, they have also escalated in ferocity and occurrence to such
an extent that they present a real and present threat to the peace and security of the
world.®"® There has to be the political will to approve of any compromise on which the
delegations are able to agree. World leaders have to weigh up the costs/benefits which

are likely to accrue from their decision.

The Secretary-General is not alone in foreseeing the perils of failure. His initiative
aimed at encouraging the Committee to succeed,’'® whilst at the same time proposing
alternative courses for making progress with regard to suppressing terrorism should the
delegations fail,>'” has been matched by the conclusion drawn in the Report of the
High-level Panel on Threats, Challenges and Change,*'® to the effect that “laJchieving a
comprehensive convention on terrorism, including a clear definition, is a political
imperative”.>" Perhaps the Vice-Chairman of the Committee should have the last

word on the subject at the present time:

*2Ibid, para 12; see also Conte, Security in the 21* Century The United Nations, Afghanistan and Iraq
314(A1dershot: Ashgate Publishing Limited, 2005) 19.
*Ibid.

31"Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December
1996, Report of the Tenth session of the Ad Hoc Commiittee (27 February-3 March 2006), UN Doc
A/61/37, Supplement 37, Annex I, ‘Informal summaries by the Chairman on the results of the informal
consultations and informal contacts on the draft comprehensive convention on international terrorism
and on the question of convening a high-level conference’, A, para 2.

313GA Res 60/43, ‘Measures to eliminate international terrorism’, 6 January 2006, UN Doc
A/RES/60/43 (2006) preambular para 6.

*15Report of the UN Secretary-General, ‘In Larger Freedom Towards Development, Security and Human
Rights for All’, Part ITI, ‘Freedom from Fear’, A, ‘A Vision of Collective Security’, para 84, available
at http://www.un.org/largefreedom/contents.htm.

*"Ibid, B, ‘Preventing catastrophic terrorism’, paras 87-94.

*"*Report of the UN Secretary-General’s High-level Panel on Threats, Challenges and Change, ‘A More

Secure World: Our Shared Responsibility’, UN Doc A/59/565, VI, Terrorism, 45-49.
3197z, ¢
1bid, 48.
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While we all acknowledge that draft article 2 is part of a broader package,
still in negotiation, there is growing support for the provisions contained
init. Moreover, current draft article 2 uses more precise technical legal
language, more suitable for a criminal law instrument than the language
used in the report of the High-level Panel %

Conclusion

Progress on the codification of measures to eliminate international terrorism>2' since the
year 2000 has been mixed. From one perspective, completion of the International
Convention for the Suppression of Acts of Nuclear Terrorism>* is a major
achievement. It has demonstrated a change of approach by addressing the subject
matter proactively, no doubt assisted by an awareness of the terrible consequences

which might follow, should nuclear material get into the hands of terrorists.*”

However, where acts of international terrorism involving conventional weaponry is
concerned, the risk does not appear to resonate with the delegates to the same degree.
Those engaged on the task have shown their willingness to cooperate in order to
succeed and since acts of terrorism are condemned outright as wholly unacceptable

324

under any circumstances whatsoever,”>* as is the case in this instance,*” it is axiomatic

that final agreement must be outwith the remit of the delegates.

The proposal to request a high-level conference under the auspices of the UN, as

*0Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December
1996, Report of the Ninth session of the Ad Hoc Committee (28 March-1 April 2005), UN Doc
A/60/37, Supplement 37, Annex 11, B, ‘Draft comprehensive convention on international terrorism’,

para 31.
32IGA Res 51/210, “Measures to eliminate international terrorism’, 17 December 1996, UN Doc

A/RES/51/210 (1999).

*2International Convention for the Suppression of Nuclear Terrorism (New York, 14 September 2005
UN Doc A/RES/59/290 (2005), not yet in force).

30 Neill “Dirty Bomb’ Mastermind Plotted Wave of Atrocities” The Times Friday 13 October 2006,
11-2; Reeve, The New Jackals Ramzi Yousef, Osama bin Laden and the Future of Terrorism
(London: Andre Deutsch, 1999) 262; see also, Burke, 4-Qaeda Casing a Shadow of Terror
(London: 1B Tauris, 2003) 187.

2*Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December
1996, Report of the Ninth session of the Ad Hoc Committee (28 March-1 April 2005), UN Doc
A/60/37, Supplement 37, Annex I, ‘Informal summary, prepared by the Chairman, of the general

, discussion at the plenary meeting held on 28 March 2005’, para 1.

Z1bid.
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326 and the suggestion that such a conference would

59327

mandated by the General Assembly,
“facilitate finding solutions to the outstanding issues™’ seems to add weight to the
conclusion that any further compromise lies in the hands of diplomats, rather than in
those of their appointed delegates around the conference table. It is ironic that
ostensibly the main sticking point is deciding which individuals and/or groups should
be exempt from the provisions of the draft. It is not the actual definition of the offence

which is the cause of the hiatus.

CONCLUSION

It can be seen that all the efforts to suppress international terrorism have thus far been

reactive and specific, responding to each different modus operandi as it arose. For

328

example, smuggling bombs on board aircraft, timed to explode in mid flight,”* elicited

the new tactic of terrorist in the guise of passenger with explosives secreted about his
person,*® as a mean of overcoming increased airport security.>*® The 9/11 attacks
added a spur to the efforts to achieve a comprehensive definition of acts of international
terrorism, one of the reasons cited being the requirement to close the gaps revealed in
existing terrorist conventions.”>' Plant describes the multilateral conventions which
target similar types of international terrorist acts as “the precedents”.>*> He quotes the

Hague and Montreal Conventions as being the ‘aviation precedents’ for later

%Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December
1996, Report of the Tenth session of the Ad Hoc Committee (27 February-3 March 2006), UN Doc
A/61/37, Supplement 37, Annex I, ‘Informal summaries by the Chairman on the results of the informal
consultations and informal contacts on the draft comprehensive convention on international terrorism
and on the question of convening a high-level conference’, B, para 1.

f‘”[bid, para 5.
***For example, Pan Am flight 103, blown up over Lockerbie on 21 December 1988, by a bomb smuggled

on board the airliner at Frankfurt airport at the commencement of a scheduled flight to New York.

?For example, the incident which took place on American Airlines Flight 63 on 22 December 2001,
involving Richard Reid, who had plastic explosives hidden in the lining of this shoe.

339Sandler and Enders, ‘An Economic Perspective on Transnational Terrorism’ (2003) University of
Alabama, Economics, Finance and Legal Studies Working Paper Series 1, 15, available at
http://www.cba.ua.edu.

31Report of the Ad Hoc Commiittee established by General Assembly Resolution 51/210 of 17 December
1996, Report of the Fifth session of the Ad Hoc Committee (12-23 February 2001), UN Doc
A/56/37, Supplement 37, Annex V, ‘Informal summary of the general exchange of views, prepared by
the Chairman’, C, para 21.

32Plant, ‘Legal Aspects of Terrorism at Sea’, in Higgins and Flory (eds) Terrorism and International
Law (London: Routledge, 1997) 71.


http://www.cba.ua.edu
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conventions, such as the 1988 Convention on the Suppression of Unlawful Acts Against

the Safety of Maritime Navigation.*

One of the consequences of the escalation in violence inflicted on society in the name of
self-determination has been the damaging effect which it has had on human rights in the
cause of counter-terrorism.**  The perennial difficulty of distinguishing the terrorist
from the freedoom fighter has not yet been satisfactorily resolved, although the
painstaking study carried out by the former Sub-Commission Special Rapporteur on

counter-terrori sm,>> as part of her mandate, has thrown further light on the issue (see

supra, section 2.3.1, pp47-50)

The detailed analysis of the essential elements which feature in acts of international
terrorism, undertaken by the UN Special Rapporteur on the promotion and protection of
human rights while countering terrorism,>*® has also enlightened the search for a precise
definition of the phenomenon (see, supra, section 2.3.2.2, pp51-53). Nevertheless,
whilst the difficulties associated with self-determination and the curtailment of human
rights are of paramount importance in relation to counter-terrorism per se, and do
impinge upon the definitional problem, both issues are peripheral to the particular area

of research which has been undertaken in the present study.

The study hasrevealed that there is a nexus between the extent and severity of the
attacks and the level of co-operation among those attempting to draft measures to deter
further attacks. It was only when the effects of some of the outrages began to impact

upon the wider world that the level of cooperation required o reach a consensus on a

“Ibid.

334 Jenkins, Unconguerable Nation: Knowing our Enemy Strengthening Ourselves (Santa Monica:
RAND Corporation, 2006) 169; Rosen, ‘A Cautionary Tale for a New Age of:Surveillance’ in
Griset and Mahan (eds) Terrorism in Perspective (London: Sage Publications, 2003) 310; Starmer,
‘Setting the Record Straight: Human Rights in an Era of International Terrorism’ (2007) 2 European
Human Rights Law Rev 123; Talmon, ‘The Security Council as world Legislature’ (2005) 99
American J Inteznational Law 175, 192; Wilkinson, Terrorism and the Liberal State (London: the
Macmillan Press Ltd, 1977) 122.

33K oufa, ‘Specific human rights issues: new priorities, in particular terrorism and counter-terrorism’,
25 June 2004, UN Doc E/CN.4/Sun.2/2004/40, 1, B, 2(a), paras 2834; Akzin, ‘Overviews’ in Tavin
and Alexander (eds) Terrorists or Freedom Fighters (Fairfax, Virginia: Hero Books, 1986) 3; Conte,
Security in the? I" Century The United Nations, Afghanistan and Iraq (Aldershot: Ashgate
Publishing Limiged, 2005) 12; Dershowitz, Why Terrorism Works: Understanding the Threat,
Responding to thie Challenge (New Haven: Yale University Press, 2002) 4; Hoffiman, Inside
Terrorism (vevised and expanded edition) (New York: Columbia University Press, 2006) 15.

36Report of the Special Rapporteur on the promotion and protection of human rights and fundamental
freedoms while countering terrorism’, UN Doc A/CN.4/2006/98, 28 December 2005, paras 35-41.
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comprehensive definition of the crime started to materialise. The comparative ease
with which piracy was defined for international purposes is in stark contrast to the
difficulties which have beset the identification of international terrorism, despite the
similarities between the two. The key difference lies in the motiviation: the element of
private gain must be present for piracy jure gentium to have been committed, whereas
private gain is alien to the perpetrator of terrorist acts in the international arena. The
motivation of terrorists is increasingly focusing on coercion to change the fundamental
way in which States of which they disapprove are governed and to do so by endangering

the lives and well being of their nationals.

The latest attempt to define acts of international terrorism may end in failure, although
the present positive mood of those tasked with finding a resolution means that it might
yet succeed,”’ since the will to achieve the desired objective gains strength
exponentially with the rise in terrorist atrocities. Twenty-first century terrorists are
fanatics, placing no store on their own survival. No amount of legislation, whether
national, regional or international is going to deter them.>*® At best it may make it

more difficult for them to mount atrocities on the scale of 9/11, thereby thwarting their

strategic ambitions.

International terrorists have demonstrated their ability to change tactics, not only to take
advantage of the latest technology,>” but also in the face of opposition and enhanced
security measures. In attempting to keep international criminal law abreast of the latest
developments in this area, it is important to chart changing crime patterns and the
profiles of those who come to come to world attention, as a means of increasing
understanding of the phenomenon and thereby enhancing the possibilities for
pinpointing the key elements of the criminality which must be included in a generic

definition of the crime.

*7Report of the Ad Hoc Committee established by General Assembly Resolution 51/210 of 17 December
1996, Report of the Eleventh session of the Ad Hoc Commiittee (5, 6 and 15 February 2007), UN Doc
A/62/37, Supplement 37, Annex , ‘Informal summaries by the Chairman on the exchange of views in
plenary meeting and on the results of the contacts on the draft comprehensive convention on
international terrorism and on the question of convening a high-level conference’, B, para 9.

**McGinley, ‘The Achille Lauro Affair - Implications for International Law’ 52 (1985) Tennessee Law
Rev 691, 727.

3% aqueur, The New Terrorism Fanaticism and the Arms of Mass Destruction (Oxford: Oxford
University Press, 1999) 78.



CHAPTER THREE

Changes in Terrorist Crime Patterns: shaping the
structure of a comprehensive definition of terrorism

INTRODUCTION

The survey of the origins and growth of terrorism carried out in the previous chapter
has revealed that acts of terrorism have been motivated with increasingly ambitious
goals in mind,’ using a myriad of methods,” by perpetrators ranging from freedom

3 To confound the problem, succeeding leaders of

fighters and insurgents to fanatics.
terrorist organisations have, by the nature of their attacks, demonstrated their
increasing adaptability, mental agility, acumen and sophistication in overcoming
security measures set in place to counter their activities. The clandestine nature of
terrorist operations in particular, together with the element of surprise achieved by the
apparently random nature of target selection, methods, and locations’ all add to the
difficulties encountered when attempting to construct comprehensively a definition of

the crime, which contains the essential elements and characteristics which might

attend any potential manifestation.

One route to identifying the key features which need to be included in a generic
definition of the offending behaviour is to analyse the changes in crime patterns which
have come to light following terrorist outrages. This part of the study therefore
sought to identify stages when significant variations and adaptations in modi operandi
were introduced, together with any trends which have become evident in the
underlying motivation driving the attacks and the changing characteristics, profiles

and intentions of both the leadership figures and the perpetrators of the attacks.®

"Hoffman, ‘Terrorism Trends and Prospects’, in Lesser, Hoffman, Arquilla, Ronfeldt and Zanini,
Countering the New Terrorism (California: Rand Corporation, 1999) 7, 15.
*Ibid 12.
*Ibid 9.
*Hoffman, “Islam and the West: Searching for Common Ground The Terrorist Threat and the
Counter-Terrorism Effort”, Testimony presented to the US Senate Foreign Relations Committee,

18 July 2006.
’Sandler and Enders, ‘An Economic Perspective on Transnational Terrorism’, (2004) 20 European J
Political Economy 301, 302.
®Ibid, 306.



=75 -

Some general observations are worthy of note at the outset. A criminal is not
necessarily a terrorist, but a terrorist is always a criminal. Secondly, with the
exception of the convicted motorist,’ the criminal is always motivated by the desire
for self-enrichment, i.e., private gain, revenge, or mental illness. However, this is not
the case in relation to the terrorist, who is driven by political, religious or ideological
extremism and whose criminal acts are intended or calculated to create a state of
terror in the targeted persons, usually civilians.® Even those criminals engaged in
very serious criminality are unlikely to employ the terrorist tactic of targeting
members of the general public randomly in their conspiracies, although bystanders
witnessing the crime, or impeding the perpetrators, may not only experience a degree

of fear, but suffer injuries during the commission of the crime.’

A distinction can also be drawn between a guerrilla and a terrorist. Guerrillas take
part in irregular fighting, especially against larger forces, within their domestic
State,'” whereas international terrorists will attack targets in any State, the selected
location being linked to global objectives.!! Terrorists commit crimes across the
whole range of criminality in the pursuit of their aims, which is one of the reasons
why distinguishing them from insurgents, saboteurs and freedom fighters is such a
sensitive issue when agreement is sought on a definition which seek to address acts of
international terrorism in a comprehensive fashion.”> Studying the changes in crime

patterns, therefore, may throw some light on this complex problem.

"Drivers who offend against road traffic laws do so not for self-enrichment, but rather due to a lack of
consideration for other road users.
¥For example, the attack on tourists at the Hatshepsut Temple near Luxor, which killed 62 people and
injured 26 more; see also, Townshend, ‘The Culture of Paramilitarism in Ireland’, in Crenshaw (ed)
Terrorism in Context, (Pennsylvania: Pennsylvania State University Press, 1995) 316.
°For example, the drive-by gang related shooting incident at a Birmingham nightclub on New Year’s
Eve, 2003, which killed two teenage girls caught in the hail of bullets.

1%See, for example, Cerny, ‘France: Non-Terrorism and the Politics of Repressive Tolerance’, in Lodge
(ed) Terrorism: a Challenge to the State (Oxford: Martin Robertson, 1981), 103; Scalabrino,
‘Fighting Against International Terrorism: the Latin American Terrorism’, in Bianchi (ed)
Enforcing International Law Norms Against Terrorism (Oxford: Hart Publishing, 2004) 170.

"For example, the attack on the USS Cole, off the Yemeni coast on 12 December 2000; and the major
simultaneous detonation of three car bombs inside three western housing compounds in Riyadh on
12 May 2003.

2gee, for example, Soll, ‘Terrorism: the Known Element No One Can Define’ (2004) 11 Willamette J
International Law and Dispute Resolution 123, 132; Arens, ‘Terrorists or Freedom Fighters’, in
Tavin and Alexander (eds) Terrorists or Freedom Fighters (Fairfax, Va: Hero Books, 1986) 12-17.
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In order to carry out this task, three core areas were selected for scrutiny, namely the
criminal intent of the perpetrator(s), the various methods adopted in the commission
of the crime and the profile of some of the offenders, together with those of some
conspirators who have been implicated in planning attacks. In each of these core

areas, high profile terrorist incidents have been selected for analysis.

3.1 Changing Aspirations of the Terrorists’ Criminal Intent

Introduction

Terrorism did not begin to cause international concern after the end of World War 11
until the 1960s, when the Popular Front for the Liberation of Palestine (PFLP) began a
campaign of hijacking airliners;”® the US Ambassador to Guatemala was
assassinated;'* the US Ambassador to Japan suffered a knife attack'® and the US
Ambassador to Brazil was kidnapped by a Marxist Revolutionary group.16 Aircraft
hijackings for this decade were also committed by asylum seekers, fugitives, or by the
mentally ill, involving the commission, or attempted commission of serious crimes,!”
but which were not acts of terrorism per se. However, in 1970 there was a significant
change in approach, revealing a shift in the intention and ambitions of those involved
in terrorism, with the first of two high profile incidents mounted in an attempt to

obtain the release of imprisoned terrorists.

3.1.1 The Dawson’s Field Incident

On 6 September1970, four jet aircraft, en route for New York from different European
cities, were simultaneously subjected to hijack attempts by members of the PFLP.

The terrorists succeeded in the case of three of the planes which were operated by,
respectively, Pan Am, Swissair and Trans World Airlines. The first two planes were
forced to land at a Second World War airfield in the Jordanian desert and were

eventually blown up. The third plane was diverted to Cairo, but was also destroyed.

BGunaratna, Inside Al Qaeda Global Network of Terror (London: Hurst & Co, 2002) 11; e.g,three
male Arabs hijacked an El Al Boeing 707 bound for Tel Aviv and diverted it to Algiers on 23 July 1968.

“John G Mein was murdered on 28 August 1968 by a rebel faction in Guatemala City.

“The attack on Ambassador Meyer took place on 30 July 1969 and was perpetrated by a Japanese
national.

*On 3 September 1969 Ambassador Elbrick was kidnapped by the Marxist revolutionary group MR-8.

Evans and Murphy, Legal Aspects of International Terrorism (Lexington, Ma: D C Hurst and
Company, 1978), Appendix 1C: Domestic and Foreign Aircraft Hijackings, 1 January 1960-31 July
1977, 68-88.
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Security guards aboard the fourth plane, operated by El Al, overcame the two
hijackers, killing one and getting the plane diverted to Heathrow, where the surviving
terrorist (Leila Khaled) was taken into custody. No other lives were lost during the
incident. It transpired that the hijackers intended to obtain the release of fellow
members of their organisation who were imprisoned in various countries.!® All those
on board the three hijacked planes were released unharmed. Leila Khaled was
detained, but later released as part of a prisoner exchange for Palestinians imprisoned
in West Germany, Switzerland and Britain. However, the Israeli authorities refused

to negotiate with the hijackers.

The selection of the planes was not random. The States in which the planes were
registered either had influence which could be brought to bear on the outcome, or held
the prisoners in their jails. The motivation behind the audacious simultaneous
hijackings was to create publicity for the Palestinian cause, according to revelations
made by Leila Khaled in the years following her release.”” They were armed and the
presumption must be that they were prepared to kill or incapacitate any person on
board the aircraft who stood in their way. The terrorists partially succeeded in their
objective, since all the prisoners - with the exception of those held in Israeli jails -
were freed. Whether or not the destruction of the aircraft was part of the original
plan is open to question, due to the successful intervention of the El Al security
guards, which slightly redressed the balance in favour of the authorities of those
States placed under duress. However, Khaled maintains that none of the hijackers
were prepared to compromise®’ and therefore the presumption must be that if
destroying the aircraft had not resulted in their demands being met, they would indeed

have harmed their hostages.

The plan was audacious and innovative and clearly demonstrated the extent of their
criminal intent. It was one of the first occasions when gaining maximum publicity
was central to the plan, in tandem with freeing fellow members of the PFLP. The

scale of the incident was intended to convince the targeted States of the sincerity of

“Interview given by Leila Khaled to UK Confidential, “The Guerrilla’s story”, BBC Leviathan Series,
1 January 2001, following release of documents by the Public Records Office in accordance with the
thirty years rule, available at http://news.bbc.co.uk/1/hi/in_depth/uk/2000/uk_confidential/1090986.-

stm.
Y1bid. Lr1pid.
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their demands and the numbers of hostages at their disposal for use as bargaining
chips further ratcheted up the pressure which they were able to exert upon the targeted

authorities because of the diverse nationalities of those likely to be on board the
airliners.

The Dawson’s Field Incident can be viewed as a turning point in terrorist tactics’!
because firstly, it demonstrated how the media could be harnessed to publicise
terrorist causes, which in this case was the prime motive for the operation.”
Secondly, the action enabled terrorists, whose cause was regional, to do acts which
brought duress on States not directly involved in the conflict to exert pressure to bear
on other States which were so involved, in order that their demands should be met.
Thirdly, it represented a departure from the hijacking patterns of the 1960s; the
planes were not ‘commandeered’ in order transport fugitives/asylum seekers to a
country of refuge, but seized as valuable property, the loss of which could be costly to
the airlines, together with the passengers, who were not free to continue their journeys

once the diverted planes had landed, but were taken hostage and as a consequence

were exposed to more serious risks with regard to their safety and well-being.

Whilst it was fortunate that at the end of the incident none of the hostages had been
harmed, it was unfortunate that the ringleaders succeeded because, as Khaled herself
observed, their success encouraged the PFLP to continue their struggle using similar

tactics.”> This was borne out by the appalling events which unfolded via the media

during the Munich Olympics in 1972.*

3.1.2 The Munich Olympic Massacre

On 5 September 1972, eight members of the Black September Organisation [the name
used at that time by the Fatah, the military wing of the Palestine Liberation Organisa-
tion (PLO)] stormed into the Munich Olympic Village and seized eleven Israeli
athletes. The terrorists demanded the release of two hundred and forty-one prisoners,
which included Andreas Baader and Ulrike Meinhof, founder members and leaders of

the Baader-Meinhof gang. The West German authorities mounted an inept attempt to

2;Joyner, Aerial Hijacking as an International Crime (New York: Oceana Publications, 1974) 169.
2
Above, n 18.

2357
1bid.
*Hoffman, Inside Terrorism (New York: Columbia University Press, 2006) 73.
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rescue the hostages, which led to the murder of all nine of them at the hands of the
terrorists (two of their number having been murdered during the kidnapping), two of

the terrorists and a police officer in a gun battle at the military airport in Munich.

The combination of an attack executed on West German territory by Palestinian
terrorists, targeting nationals of the State of Israel, placed the incident within the area
of international criminal law. These actions were deliberate, calculated killings,

leaving no doubt as to the intentions of the terrorists not to allow their hostages to go

free if their plot failed.

The event has been described as “one of the most successful terrorist attacks in
history”.?> There is no doubt that one of the major consequences of the atrocity was
the impact which the media images of the tragedy had on the global community as it
unfolded on their television screens.”® In the opinion of Reeve, not only did it focus
the world spotlight on the Palestinian crimes, but it also “helped to persuade the world
that the Palestinian struggle needed to be taken seriously”.*’ It cannot have escaped
the attention of the conspirators that media coverage of the 1972 Olympics meant that
negotiations for the release of the hostages could not be conducted in secret, adding to

the pressure on the authorities to bring the incident to a speedy end.

The audacity of the terrorists at Munich may have encouraged another combination of
PFLP terrorists and members of the Baader-Meinhof group to commit the high profile
hijacking of an Air France airbus shortly after take off from Athens airport, en route
for Tel Aviv on 27 June 1976, which led to the Entebbe Raid by Israeli commando
troops to rescue the hostages.28 The terrorists had demanded the release of fifty-three
convicted terrorists, most of whom were in Israeli jails, or the passengers would be
systematically executed, commencing with the Jews. As with the Munich Olympic
Massacre, the attack failed in its objective, but it demonstrated that Palestinian

terrorists remained wedded to their principal cause, i.e., to regain territory which had

»Reeve, One Day in September (London: Faber and Faber Ltd, 2000) 294.

%Ibid, 295; see also, Carlton, ‘The Future of Political Substate Violence’ in Alexander, Carlton and
Wilkinson (eds) Terrorism: Theory and Practice (Boulder, Colorado: Westview Press, 1979) 211.

2" Above, n 25, 294; see also, Griset and Mahan, ‘Reporting Terrorism’, in Griset and Mahan,
Terrorism in Perspective (London: Sage Publications, 2003, 131.

%Boyle, ‘The Entebbe Hostage Crisis’ in Han (ed) Terrorism & Political Violence: Limits &
Possibilities of Legal Control (London: Oceana Publications, 1993) 278-279.



- 80 -

1.29

become part of the State of Israe In pursuit of their aspirations for self-

determination, however, the terrorists were crossing the threshold of international law,
by embroiling the sovereign interests of States other than Israel in their demands.
The aspirations of Al Qaeda and other terrorist organisations whose political, Islamist

30

objectives are in tune with their own,” are of a different order.

3.1.3 The East African US Embassies Bombings 1998

Fundamentalist Islamic extremist terrorists launched two attacks on the same day,

7 August 1998, on US embassies in East Africa located in Nairobi, Kenya and Dar es
Salaam, Tanzania. Bombs were placed in trucks which were abandoned outside the
rear and front entrances respectively of the two embassies. No warnings were given
and no demands were made, the message being implicit in the acts and the horrendous
aftermath. In all, more than two hundred and twenty people lost their lives, of whom
only thirteen were US citizens, and in excess of four thousand victims were wourxded,3 1
only seven of whom were US citizens. The rest of the casualties were foreign
military personnel, and Kenyan and Tanzanian citizens. Despite the imbalance in the
nationalities of the victims, the unspoken message was clear - the perpetrators wanted
to remove the American presence from East Africa, not only by creating a climate of
fear among populations living and working near American interests in the region, but
also by endeavouring to manipulate public opinion in the US to clamour for a change
in the foreign policy of their Administration. Within a few days the US Federal
Bureau of Investigation (FBI) accused the Al-Qaeda terrorist organisation, headed by

Osama bin Laden, of being responsible for the outrage at the Kenyan embassy.>>

By targeting the diplomatic icons of American influence in this way, the terrorists
aimed to cause massive destruction and considerable loss of life. Both planners and
perpetrators were seemingly reckless as to the risk to life and limb of civilians who
might not be US citizens and in whose supposed interests they had acted. As with the
Dawson’s Field Incident, the publicity which was gained by Al Qaeda from the

PFreedman, ‘Soviet Policy Toward International Terrorism’ in Alexander (ed) International
Terrorism National, Regional, and Global Perspectives (London: Praeger Publishers, 1976) 115.

*Burke, 4/-Qaeda: Casting a Shadow of Terror (London: 1B Taurus, 2003) 152.

*'Statistics reported in Wikipedia, available at http://en.wkipedia.org/wiki/1998 U.S embassy
bombings.

*Grunwald, “Complaint Links Bin Laden to Bombing” Washington Post August 29 1998, A01.


http://en.wkipedia.org/wiki/1998
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outrage drew attention to the message which Osama bin Laden had already broadcast
to the world.>> Members of Al-Qaeda are driven by extreme religious fanaticism.
They place no value on human life, whether it be the lives of those caught up in their
deeds or, which is even more dangerous for the well-being of society, their own lives.
Martyrdom motivates many of those who become radicalised in pursuit of their cause
upon membership.’ * Tt is a distinctive feature of the organisation, but is not unique to
it. In the past, members of the PLO were not afraid to risk their lives in their cause.>
However, attempting to influence the foreign policies of States represents a signifi-

cantly more ambitious aim than negotiating for the release of terrorists from prison.

3.1.4 The Attacks on the US Homeland 2001

Television and radio reporting of global catastrophes as they unfold are the ultimate
means of gripping the attention of the world. Whether by design or happenstance, the
9/11 attack on the Twin Towers is etched on the memories, not only of those who
were caught up in the mayhem, but also of those who saw the images on television
screens or listened to the harrowing mobile ‘phone calls from those trapped in the
buildings. Not only was this a significant advance from the media coverage of the
destruction of the airliners in the Dawson’s Field Incident, the televised scenes
relayed during the Munich Olympic Massacre, and the shock of the synchronised
truck bomb attacks on the US Embassies in East Africa, but 9/11 has implications for
international law, because it has introduced a formidable non-state actor into the
realms of international humanitarian and criminal law®® and transcended many of the
provisions contained in specific terrorist conventions within international criminal

law.”’

>34 Declaration of War Against the Americans Occupying the Land of the Two Holy Places: a
Message from Osama bin Muhammed bin Laden unto his Muslim Brethren all over the World
Generally and Toward the Muslims of the Arabian Peninsular in Particular 23 August 1996, cited in
Rashid, Taliban the Story of the Afghan Warlords (revised edition) (London: Pan Books, 2001) 133;
see also, Reeve, The New Jackals Ramzi Yousef, Osama bin Laden and the Future of Terrorism
(London: Andre Deutsch, 1999) 192.

**Robertson, Crimes Against Humanity the Struggle for Global Justice (second edition) (London:
Penguin Books, 2002) 479; see also, Hoffman, ‘ Lessons of 9/117, Testimony CT-201 (Santa
Monica, CA: Rand, (2002) 9.

*Freedman, op cit, n 29, 120.

Duffy, The ‘War on Terror’ and the Framework of International Law (Cambridge: Cambridge
University Press, 2005) 2.

*"For example, the Convention for the Suppression of Unlawful Acts Against the Safety of Civil
Aviation (Montreal, 23 September 1971, 974 UNTS 14118, in force 26 January, 1973.
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The destruction of the Twin Towers and the damage to the Pentagon, two targets
which represented the economic power and military might of the Western world,
together with the third, inchoate attack on an unidentified target, which Gunaratna
suggests was the White House,*® was a strategic strike aimed at democracy because of

the symbolic significance of the sites.

Irrespective of the actual methods used to bring about such destruction, or the ability
of those responsible for planning, organising and funding such a militaristic operation,
this notorious onslaught had consequences which may, or may not, have constituted a
hidden agenda on the part of Al Qaeda, namely the adverse affect it had on the US
economy in the days which followed.*” No demands were made, but on this occasion
the aim was to demoralise and create a sense of vulnerability in members of the public
throughout the country. Quite apart from the carnage and destruction, for the very
first time, this was an attack upon the democratic governance of the US by a non-State
actor. Until 9/11, the perception of terrorism could be contained within its most
distinctive feature - creating a sense of terror in the citizenry - but since 9/11, this
perception has gained an added dimension, which is causing damage to the economy
of the targeted State. This aspect of contemporary terrorism is likely to feature on
future occasions if terrorists manage to penetrate the territorial borders of the targeted
State and therefore should be adequately reflected in the comprehensive definition of

international terrorism before the drafting process is completed.

The 9/11 attacks revealed the true extent of the aspirations of Al Qaeda, but there are
other terrorist groups who share their hatred of non Muslims and pose similar threats

1o society, as the 2002 Bali bombing demonstrated.

3.1.5 The 2002 Bali Bombings

According to one of the terrorists, Ali Imron, who was given a life sentence for his

part in the attacks, Bali was selected because it was a favourite venue for American

*®Gunaratna, op cit, n 13, 50.

*Ibid.

“‘Hoffman, ‘Al Qaeda, Trends in Terrorism and Future Potentialities: an Assessment’ paper presented
at the RAND Center for Middle East Public Policy and Geneva Centre for Security Policy Third
Annual Conference, ‘The Middle East After Afghanistan and Iraq’, Geneva, Switzerland, 5 May
2003, P-8078 (Santa Monica: RAND, 2003), 11.
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tourists.*'  On 12 October 2002, a minivan containing a bomb was driven to the Sari
Club in Legian Street , Kuta, Bali, where it exploded in the early hours of the
morning. Altogether three targets were attacked in Legian street, causing two
hundred and two fatalities. Those who were brought to justice were not members of
Al Qaeda, but of another Islamic terrorist group called Jemaah Islamiyyah which

aimed to set up a pan-South East Asian Muslim organisation.*?

The intention of the bombers, by their own admissions, seems to have been to kill
Americans and Christians.”> The motivation did not appear to extend as far as
bringing down entire States, let alone Western democracy, but it may be that the

perpetrators were influenced by the 9/11 attacks and the notoriety of the Al Qaeda

.. 4
organisation.**

Apart from these changes in the overarching motivation which drives international
terrorists and the intentions which underpin the individual manifestations, the methods
which are being used have been supplemented over recent decades by technological

advances and the greater expertise of those who seek to take advantage of them.

Conclusion

In the past, single attacks on targeted individuals and assassinations of leading
government officials may have drawn attention to a terrorist cause, but such attacks
were not followed up by any demands and the message was implicit in the deed. In
the Dawson’s Field Incident, not only were demands made, but they were met and
prisoners were freed® as a result of pressure being brought to bear on the victim

States whilst the global community watched events unfold.

There had also been four aircraft hijackings in 1972 - aimed at obtaining the release of

imprisoned terrorists*® - and an attack on passengers at the baggage claim area of Tel

“'Remarks made by Ali Imron, quoted on BBC News Thusday 2 October 2003 available at
http://news.bbc.co.uk/2/hi/asia-pacific/3157478.stm.

*Gunaratna, op cit,n 13, 186.

“Remarks made by Amrozi bin Nurhasyim, quoted on BBC News (World Edition) Friday 1 August
2003, available at http://news.bbc.co.uk.

*According to Ali Imron, the Bali attacks were originally planned for 11 September, to mark the first
anniversary of the terror attacks on the US, remarks reported by the BBC News Thursday 2 October
2003, available at http://news.bbc.co.uk/2/hi/asia-pacific/3157478.stm.

“Evans and Murphy, op cit,n 17, 99.

“Ibid, 113, 119.


http://news.bbc.co.Uk/2/hi/asia-pacific/3157478.stm
http://news.bbc.co.uk
http://news.bbc.co.Uk/2/hi/asia-pacific/3157478.stm
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Aviv (Lod) airport in May, by members of the Japanese Red Army,*” which was
apparently motiveless.®® However, it was the Munich Olympic Massacre Incident
which was the catalyst for raising concerns in the UN General Assembly,” resulting

in the setting up of the first Ad hoc Committee to consider, inter alia, operational

-, 50
measures to combat it.

The 9/11 atrocity not only reinvigorated support for pending conventions,”’ but it has
also inspired members of other fanatical Islamist organisations to place bombs in
popular tourist venues with the aim of harming Americans in particular and Christians
in general.> As a result of the more ambitious terrorist aspirations, another core
element has been identified, which builds upon the primary element defined in the
1937 Convention on the Suppression and Punishment of Terrorism, which was:

criminal acts directed against a State and intended or calculated

to create a state of terror in the minds of particular persons, or

a group of persons or the general public.”
This element must now be supplemented with a further component which is core to
identifying a generic definition of international terrorism, viz:

[T]he intention to compel a government or international
organization or certain individuals to do or to refrain from

doing any act.>*
As can be seen from the attacks discussed above, terrorist goals have become more
ambitious since the 1970s, with terrorists detonating more lethal explosive devices in

devastating attacks’ 5 which heightened the threat to international security,’® not least

“0n 29 May 1972, three Japanese gunmen drew automatic guns and hand grenades from their luggage
and opened fire on people in the baggage claim area of Lod airport, killing twenty-six people and
injuring 80 others.

“Bvans and Murphy, op cit,n 17, 6.

“McWhinney, derial Piracy and International Terrorism the lllegal Diversion of Aircraft and
International Law (Dordrecht: Martinus Nijhoff Publishers, 1987) 138.

*Ibid; see also Duffy, op cit, n 36, 19, fn 6.

*1SC Res 1373 (2001), 28 September 2001, UN Doc S/RES/1373 (2001), para 3.

2Above, n 43.

%1937 Convention for the Prevention and Punishment of Terrorism (Geneva, 16 November 1937
League of Nations doc C.546(1).M.383(1).1937.V., never entered into force) Article 1(2).

*See, for example, Article 2(1)(iii) of the International Convention for the Suppression of Acts of
Nuclear Terrorism (New York, 14 September 2005, UN Doc A/RES/59/290 (2005), not yet in force).

*Bergen, Holy War Inc Inside the Secret World of Osama bin Laden (London: Wiedenfeld and
Nicolson, 2001) 28; Hoffman, Lessons of 9/11 Testimony CT-201 (Santa Monica CA: Rand, 2002) 3.

5 esser, ‘Countering the New Terrorism: Implications for Strategy’ in Lesser, Hoffman, Arquilla,
Ronfeldt and Zanini Countering the New Terrorism (SantaMonica, CA: Rand Corporation, 1999) 96-97.
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because the perpetrators have expertise in weapons technology and state-of-the-art

communications’’ and constantly vary their tactics.

3.2 Innovations in modus operandi

Introduction

Towards the end of the millennium, variations in the way in which some crimes were
perpetrated can be identified, but the element of surprise which is central to
generating terror among members of the public remains a constant, therefore no
warnings of impending attacks are issued, in contrast to, for example, the Irish
Republican Army (IRA).*® The way in which hostages are treated has, however,

undergone radical change during the past decade.

3.2.1 Tactical Changes in the Treatment of Hostages

The selection of hostages kidnapped in isolation, as opposed to ‘en masse’ due to their
location - being in the wrong place at the wrong time” - has become more noticeable
since 2001. Individuals were abducted because of their diplomatic, political, or other
high profile significance, for example in the case of the abduction of Daniel Pearl on
23 January 2002 in Karachi, Pakistan. Pearl was an American Jew, but was selected
not only for his nationality and his faith, but also for his credentials as a well-known
Wall Street journalist.®® Rather than taking several people hostage who represented a
specific category, as was the case in the Iran Hostage Crisis,%' Pearl was targeted for

his high profile links to the US media via one of their leading newspapers.

No ransom or other demand was made in his case, which begs the question as to
whether this qualifies as a hostage situation at all. It seems he was abducted for the
purpose of being executed:*? He was not a political or religious leader and therefore

he was not assassinated for the conventional reasons associated with this particular

57Bergen, op cit,n 55, 30.

For example, three warnings had been received half an hour before the bombs exploded in Omagh,
Co Tyrone on Saturday 15 Apgust 1998; Sharrock, “Omagh Families See Bomb Suspect in Court at
Last”, The Times 26 Septergger 2006, 13.

**For example, in the case of the hijacking of a Trans-World Airlines flight en route to Rome from
Athens: the 8 crew members and 145 passengers were held for 17 days.

“Daniel Pearl was chief of the South Asia bureau of the Wall Street Journal.

®'franian radicals seized the US Embassy in Tehran on 4 November 1979, taking 66 American
diplomats hostage dg{mg a siege which lasted 15 months.

%2Pear] was murdered within one month of being abducted.
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crime. The decision to end his life by cutting his throat was not only extremely
brutal, it was also a departure from the norm of putting a bullet through the head of
the victim. This mode of execution may have been adopted because it transpired that
part of the plan was to videotape the murder and send the tape to the Pakistani
authorities.®> Presumably this departure from the norm with regard to the treatment
of hostages was viewed by the terrorists as a more effective way of creating terror in

the minds of those Americans who saw the screening of the video.

The footnote to the Daniel Pearl abduction is the extent to which this kind of
kidnapping has been followed on many occasions since,®* but in later instances,
demands - albeit of a more audacious kind, akin to blackmail - have been reintroduced
in attempts directly to force governments to alter some of their foreign policy
decisions, as occurred in the case of the Filipino hostage, Angelo De La Cruz.* Mr
Cruz was freed unharmed in July 2004, following the capitulation of the Philippines
Government in agreeing to withdraw their troops from the UN Assistance Mission for

Traq (UNAMI), to meet the demands of his kidnappers.®®

The Pearl and Cruz hostage situations illustrate how the terrorist has adapted the
‘standard’ pattern of this crime in different ways. It is therefore important to
recognise that no two hostage situations can any longer be presumed to follow the
same pattern, particularly if one accepts the argument that Pearl was not a hostage in

the strict sense of the word.

Manipulation of the media in order to place demands on governments publicly, rather
than negotiating privately for the release of the hostage, represents another slant on
the use of publicity by terrorists. Traditionally, the offence of kidnapping for ransom
involves targeting a specific individual,®’” but hostage taking by terrorists in the past

has been associated with capturing more than one individual, usually selected by

The videotape was received by the Pakistani government on 21 February 2002, which indicated that
David Pearl had been killed.

®For example, in 2004, Nicholas Berg (a US businessman) was abducted on 9 April and his
decapitated body was found on 8 May 2004; Kenneth Bigley was abducted on 16 September 2004
and his decapitation on 7 October. was also videoed.

5The news of the abduction of Angelo De La Cruz was announced in a video released by the Al-
Jazeera news agency on Wednesday 9 July 2004.

%Hookway and Solomon, “Philippines’ Decision on Iraq Draws Criticism”, Asian Wall Street Journal
15 July 2004, A1.

S7Patty Hearst, a millionaires, was kidnapped in 1974 by a group calling itself the Symbionese
Liberation Army.
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nationality or location, as was the case in the abduction of Western tourists in the
Yemen in 1998,%® or the random imprisonment of airline or cruise liner passengers
and crews caught up in hijack situations.” These variations should be borne in mind
when the exhaustive list of crimes which potentially could be perpetrated in

furtherance of a terrorist aim is compiled, in connection with a generic definition of

. . . 70
international terrorism.

New ways of carrying out some of the other crimes which have become standard in

the arsenal of international terrorists have also emerged, particularly with regard to the

use of bombs.

3.2.2 Adaptations in the Use of Explosives

Improved security measures, for example metal detectors and embassy fortifications,””

frustrated many of the stock-in-trade attacks of the terrorists who chose this mo. The
car or truck bomb parked in strategic locations has been used to considerable effect in
causing maximum property damage and collateral civilian deaths and injuries, as

happened in the case of the first attack on the Twin Towers in New York.”

3.2.2.1 The World Trade Cenire Bombing 1993

The lack of sufficient security enabled Ramzi Yousef and his co-conspirators to plant
a car bomb in an underground garage beneath the World Trade Centre on 26 February
1993, using explosives made from commercially available materials.”> Nonetheless,

it is generally believed that this terrorist act marked the point at which significant

%For example, 12 Britons, 2 Americans and 2 Australians were kidnapped in one incident in Abyan,
Yemen on December 28 1998.

%For example in the case of the Achille Lauro cruise liner which was hijacked in the Mediterranean
Sea on 7 October 1985, involving more than 700 hostages.

"See, for example, UN Doc A/C.6/56/L.9, Annex IV, para 4, ‘Informal summary of the general
discussion in the working group, prepared by the Chairman of the Ad Hoc Committee of the Sixth
Committee on ‘Measures to Eliminate International Terrorism’ (29 October 2001).

7'Sandler, <An Economic Perspective on Transnational Terrorism’ (2004) 20 European J Political
Economy 301; see also Lesser, ‘Changing Terrorism in a Changing World’, in Lesser, Hoffman,
Arquilla, Ronfeldt and Zanini Countering the New Terrorism (Santa Monica, CA: Rand Corporation,
1999) 1.

The World Trade Centre was badly damaged by a car bomb on 26 February 1993, which killed 6
people and injured 1,000 more.

"Hoffman, opcit,n 1,23,
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international terrorist acts penetrated the US borders,”® not least because, according to
Hoffman, the terrorists “deliberately attempted to topple one of the twin towers onto
the other”.”  On that day there were six fatalities, very many casualties and
extensive damage, but the ring leaders in the conspiracy were eventually brought to

justice,”® culminating in the capture of Yousef in Pakistan in 1995.77

Terrorising the public by planting bombs near strategic sites continued to be deployed
as the chosen mo until terrorists found a way of undermining the effectiveness of
closed circuit television (CCTV), which potentially could alert the security forces to
an abandoned vehicle in a sensitive location and result in the apprehension of
suspects. Investigations resulting in successful prosecutions, as in this case and
foiled plots’® have been facilitated by advances in forensic science techniques.” Asa

consequence, terrorists resorted to the use of suicide bombers.

3.2.2.2 Suicide Bombings

The introduction of the suicide bomber has proved to be a devastating innovation.
This mo has emasculated efforts to reassure the public in general, because the bomber
can strike at will, not always aiming for obvious targets and able to time the explosion
for a moment of his/her choosing.*® The characteristics of the suicide bomber are
unique;®! s/he can change the intended venue at the last minute to evade any
unexpected obstacles or security measures standing in the way and execute an equally
devastating blast in another location.®* Investi gations might reveal the identity of the

perpetrator, but this will not discourage potential suicide bombers from committing

"Lesser, ‘Countering the New Terrorism: Implications for Strategy’, in Lesser, Hoffman,
Arquilla, Ronfeldt and Zanini Countering the New Terrorism (Santa Monica, CA: Rand Corporation,
1999) 85, 88.

> Hoffman, opcit,nl,17.

7*In October 1995, Ramzi Yousef, Sheik Omar Abdel-Rahman, El Sayyid Nosair and Mahmud
Abouhalima were among ten men convicted for their part in the bombing.

""Bergen, op cit, n 55, 38.

®For example, a plot to assassinate Pope John Paul II was foiled after experts decrypted the hard drive
on a computer left behind by Ramzi Yousef before he was captured, as chronicled by Bergen, above
n 55, 151

PIbid.

%Hoffman, ‘The Logic of Suicide Terrorism’, (2003) 4 The Atlantic Monthly, available at
www.theatlantic.com/doc/200306/hoffman, para 11.

#1Gross, “The Struggle of a Democracy Against the Terror of Suicide Bombers: Ideological and Legal
Aspects’ (2004) 22 Wisconsin International Law J 597, 709.

%2Above, n 80, 4.
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