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Awareness and the Recklessness/Negligence Distinction 

Abstract: The distinction between the criminal fault elements of recklessness 
and negligence is one of Anglo-American criminal law’s key distinctions. It 
is a distinction with practical significance, as many serious crimes require at 
least recklessness and cannot be committed negligently. The distinction is 
standardly marked by awareness. Recklessness requires awareness that one’s 
conduct carries a risk of harm. Negligence only requires that one ought to 
have been aware that one’s conduct carried such a risk, even if one was in 
fact unaware of this. But should the recklessness/negligence distinction be 
marked by awareness of risk, or by something else? Does a defendant’s 
awareness of risk really have the normative significance to mark such a dis-
tinction? In this paper, I answer these questions by discussing a challenge to 
this ‘standard account’ of the recklessness/negligence distinction raised by 
the work of Antony Duff, who defends an alternative, non-awareness-based 
model of the recklessness/negligence distinction. I will argue that, although 
Duff’s alternative model fails, seeing how it goes wrong helps us see how 
awareness genuinely does have the right kind of normative significance to 
mark the distinction between recklessness and negligence. 

1. Introduction 

Recklessness and negligence are two of Anglo-American criminal law’s key 
mens rea or fault elements, i.e. conditions that defendants must meet, in ad-
dition to carrying out a proscribed act (the actus reus), in order to commit a 
criminal offence. Recklessness and negligence are different kinds of culpa-
ble unjustified risk-taking. Standardly, the difference between recklessness 
and negligence is marked by awareness. Recklessness requires a defendant 
to be aware of a risk, a risk which makes her course of action an unreason-
able one to take.1 Negligence only requires that a defendant ought to have 
been aware of such a risk – and ought to have taken precautions against it 
– even if she was unaware of the risk.2 

In addition, the recklessness/negligence distinction, framed in these 
terms, is standardly accorded normative significance in two key respects. 
Firstly, recklessness is understood to be more culpable, all else being equal, 
than negligence.3 Secondly, although it’s accepted that negligence can 

 
1 For English law, see R v G and another [2003] UKHL 50, [2004] 1 AC 1034, 1057. For U.S. Law, see 
the Model Penal Code’s definition of recklessness as the ‘conscious disregard’ of ‘a substantial and 
unjustifiable risk’ Model Penal Code: Official Draft and Explanatory Notes 1962 s 2.02 sub-s 2(c). 
2 For U.S. law, see the definition of negligence in the Model Penal Code (n 1) s 2.03 sub-s 2(d). In 
English law, there’s no explicit general definition of negligence, but the definition in the text is typ-
ically presumed.  
3 This is thought to be implicit in the MPC’s list of four ‘kinds of culpability’ – purpose, knowledge, 
recklessness, negligence – which is usually assumed to form a hierarchy of descending severity. For 
example, see Kenneth W Simons, ‘Rethinking Mental States’ (1992) 72 Boston University Law Re-
view 463, 465, where the claim that these kinds of culpability are in descending order of seriousness 
is described as the ‘conventional hierarchy’. 
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sometimes be culpable, it’s taken to be a defeasible presumption that reck-
lessness is the minimum fault element required for criminal offences.4 
 This ‘standard account’ of the recklessness/negligence distinction has 
recently been objected to by Antony Duff. In essence, Duff’s work raises the 
question of why, if awareness isn’t necessary for criminal culpability, should 
it be regarded as more culpable and presumptively necessary for criminal sanc-
tion. Duff himself favours a sceptical answer to this question, arguing that 
awareness doesn’t in fact have the normative significance the standard ac-
count ascribes to it. He instead puts forward an alternative model of the 
recklessness/negligence distinction which does not frame the distinction 
in terms of awareness of risk, but in terms of the agent’s ‘practical attitude’ 
in relation to the risk. While I will argue that this alternative model fails, 
seeing how it goes wrong allows us to better understand the normative sig-
nificance of awareness. Duff’s model goes wrong because awareness plays 
a necessary role in responding to a reason. And the role of awareness in 
responding to reasons explains its normative significance. A defendant’s 
awareness of risk is normatively significant because it puts him in a better 
position to respond appropriately to that risk than a corresponding negli-
gent defendant. This provides us with a justification of the standard ac-
count of the recklessness/negligence distinction, one which improves upon 
previous suggestions about the significance of choice made by A.P. Sime-
ster and Findlay Stark. 

2. Duff’s Alternative Model 

On Duff’s alternative model, which draws on the German law concept of 
dolus eventualis, the recklessness/negligence distinction is framed not in 
terms of awareness, but in terms of how the risk figures in the structure of 
the agent’s practical reasoning. Recklessness involves a ‘practical attitude’ 
of ‘endorsement’ or ‘acceptance’ of the risk, whereas negligence does not: 

A reckless agent is one who ‘endorses’ the risk that he takes or creates: … he endorses 
or accepts the risk as one that is worth taking for the sake of the enterprise in which 
he is engaged. A (merely) negligent agent, by contrast, does not display this practical 
attitude of endorsement towards the risk she takes: she takes the risk not because she 
endorses it, or thinks it worth taking, but because she does not notice it; she is ‘pained’ 
when she realises the risk (even if the threatened harm does not ensue); it was not a 
risk that she endorsed, or would have endorsed, as one worth taking for the sake of 
her goal.5 

 
4 This is suggested by a principle of statutory interpretation, found in both English and U.S. Law, 
that if a statute is silent as to an offence’s mens rea, it’s assumed that the offence requires at least 
recklessness. For this principle in English law, see B (a Minor) v DPP [2000] 2 AC 428, 462; for U.S. 
law, see the Model Penal Code (n 1) s 2.02 sub-s 3. 
5 RA Duff, ‘Two Models of Criminal Fault’ (2019) 13 Criminal Law and Philosophy 643, 659. 
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Duff claims his alternative understanding of recklessness comes in both ad-
vertent and inadvertent varieties because ‘sometimes, an inadvertent risk-
taker displays, in his very failure to notice the risk that he creates, the kind 
of acceptance or endorsement of the risk that characterises recklessness’.6 

Duff supports this claim by appealing to the laws of rape and murder. 
In English law, rape can be committed if a defendant has sex with a non-
consenting person without reasonably believing that the other person con-
sents.7 In relation to murder, Duff points to the English law of murder, 
which requires an intention to kill or to cause grievous bodily harm,8 and 
so allows for a murder conviction in some cases where the defendant is 
unaware that she might kill her victim. In cases like these, the law allows 
(justifiably, Duff thinks) for convictions of inadvertent defendants for seri-
ous offences. Duff claims this is more naturally explained by his alternative 
non-awareness-based framing of the recklessness/negligence distinction. 
Duff asks us to consider one defendant who ‘persists in sexually penetrat-
ing a person who provably does not consent to it, without a reasonable be-
lief that she consents’, and another defendant who ‘attacks another vio-
lently, in a way that creates an obvious risk of death’.9 Duff claims these 
defendants manifest the kind of ‘acceptance’ or ‘endorsement’ he claims 
characterises recklessness. This is because the relevant risk – of non-consent 
or of death – is so intimately connected to the intended act – sexual pene-
tration or the violent attack – that the defendant’s failure to notice this risk 
shows that the other person’s consent or life ‘figures in the structure of [the 
defendant’s] practical reasoning as a somewhat unimportant considera-
tion, as to which one could easily be inadvertent’.10 
 The role of these cases is not to provide straightforward counterexam-
ples to the standard account, i.e. cases which straightforwardly show that 
inadvertent defendants can be just as culpable as advertent defendants. If 
it were, proponents of the standard account could respond that they only 
claim that recklessness (defined in terms of awareness of risk) is more cul-
pable than negligence all else being equal.11 And it’s not clear that Duff’s 
cases are examples of inadvertent risk-takers for whom it’s not the case that 
advertent risk-taking in an otherwise identical case is more culpable. We 
should instead understand Duff as claiming his alternative model provides 
a better and more elegant explanation of these cases than the standard ac-
count does.12 The crucial claim for this argument to succeed is Duff’s claim 

 
6 ibid. 
7 Sexual Offences Act 2003, s 1(1)(c). 
8 R v Cunningham [1982] AC 566 (though the origins of the doctrine are far older). 
9 Duff, ‘Two Models of Criminal Fault’ (n 5) 660. 
10 ibid 660. 
11 Duff recognises this: see ibid 644. 
12 This fits with Duff’s ‘rational reconstruction’ approach to the criminal law: see RA Duff, Answering 
for Crime: Responsibility and Liability in the Criminal Law (Hart 2007) 5. 
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that some inadvertent risk-takers, such as his inadvertent rapist and mur-
derer, display ‘the kind of acceptance or endorsement of the risk that char-
acterises recklessness’. This claim would imply that some inadvertent 
wrongdoing involves the same kind, and not merely the same degree, of fault 
as advertent cases of recklessness. 
 In the next section, I will argue that this key claim of Duff’s – that 
someone can count as ‘accepting’ or ‘endorsing’ a risk he is unaware of – is 
not a claim we can make coherent sense of. For this reason, Duff’s alterna-
tive model should be rejected. But I first want to highlight how Duff’s al-
ternative model still raises an important overlooked challenge to the stand-
ard account. Specifically, the suggestion that we might not mark the reck-
lessness/negligence distinction in terms of awareness challenges propo-
nents of the standard account to say why awareness is normatively signif-
icant. This challenge is especially pressing for proponents of the standard 
account who accept that criminal liability without awareness – the standard 
account’s negligence – can sometimes be justified. To such non-sceptics, 
Duff’s argument for his alternative model poses a key overlooked question: 
if awareness isn’t necessary for criminal culpability, why should we still re-
gard culpability grounded in awareness as more culpable and presumptively 
necessary for criminal sanction? 

This question has been overlooked because of the prominent role 
sceptical arguments against criminal negligence liability have played in the 
literature. Attempts to explain the normative significance of awareness for 
criminal culpability have almost always been in the service of sceptical ar-
guments against criminal negligence liability. In such arguments, a defend-
ant’s awareness of what she is doing has been claimed to be necessary for 
culpability because it it’s necessary for, say, choice, control, or the ability to 
do otherwise, conditions which are then argued to be necessary for criminal 
culpability.13 It has been largely overlooked that if one thinks such sceptical 
arguments can be answered – as Duff does,14 and as do I15 – one then needs 
explain why awareness still has the more moderate normative significance 
the standard account ascribes to it. One needs to explain why, if awareness 
isn’t necessary for criminal culpability, culpability grounded in awareness 
is nevertheless more culpable and presumptively necessary for criminal 
sanction. While Duff’s alternative model should be rejected, his insight that 
the defenders of the standard account face an explanatory demand here is 

 
13 For a critical survey, see Findlay Stark, Culpable Carelessness: Recklessness and Negligence in the Crim-
inal Law (CUP 2016) ch 6. 
14 Duff, ‘Two Models of Criminal Fault’ (n 5) 646. 
15 Alexander Greenberg, ‘Epistemic Responsibility and Criminal Negligence’ (2020) 14 Criminal Law 
and Philosophy 91, 97–106. 



  

5 
 

entirely correct. But it’s an explanatory demand which can be met by seeing 
how Duff’s alternative model goes wrong. 

3. Assessing Duff’s Alternative Model 

What should we think of Duff’s claim that some inadvertent risk-taking 
displays ‘the kind of acceptance or endorsement of the risk that character-
ises recklessness’? Is this claim correct? What I will suggest now is that it’s 
not a claim we can make coherent sense of, because we cannot make sense 
of someone’s action as manifesting ‘acceptance’ or ‘endorsement’ of a risk 
if she is unaware of that risk. This is because of two related points. Firstly, 
‘accepting’ or ‘endorsing’ a risk looks like a specific way of responding to a 
reason, namely the reason constituted by the fact that there’s a risk. Sec-
ondly, responding to a reason requires awareness of it. 

It will be easiest to explain the second point first, by stepping back 
and considering quite generally what’s involved in responding to a reason. 
Responding to a reason is a certain way of responding to a fact. Reasons 
are facts that count in favour or against certain courses of action, attitudes, 
emotional reactions, and so on. 

The key claim I will rely on is that someone only counts as responding 
to a reason if he is aware of the fact that constitutes it. For example, let’s say 
I’m doing some hammering. The fact that my hammering could smash 
through your wall constitutes a reason to stop hammering. I can only count 
as stopping my hammering in response to the fact that it risks smashing 
through your wall if I’m aware of this fact. Of course, I could take the course 
of action this fact recommends – ceasing to hammer – without being aware 
of this fact. I could stop hammering because I get too tired or because the 
doorbell rings. But my ceasing to hammer only counts as a response to the 
fact that it risks smashing through your wall if I’m aware of this fact. More 
generally, I only count as responding to a reason – in thought, feeling, or 
deed – if I’m aware of the fact that constitutes that reason. 

This claim should not be confused with the claim that responding to 
a reason requires awareness of the fact’s status as a reason. There seem to be 
a variety of cases in which one can respond to a reason – in thought, feeling, 
or deed – without awareness of the fact’s status as a reason. A young child 
might respond to the fact that it’s her birthday tomorrow by getting excited 
about it. A dog might respond to the fact that there’s a cat in the garden by 
chasing it. Both of these cases look like responses to reasons, but they are 
cases in which the agents lack awareness of the relevant fact’s status as a 
reason, because they lack the requisite conceptual sophistication. But the 
child is still aware that it’s her birthday tomorrow and the dog is still aware 
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that there’s a cat in the garden, and we can only understand their behaviour 
as a response to those facts on the condition that they have such awareness. 
 What sense of ‘awareness’ is required for responding to a reason? 
‘Awareness’ can mean many things in different contexts, and some things 
we call ‘awareness’ are not required for responding to a reason. For exam-
ple, ‘awareness’ sometimes refers to events in the stream of consciousness. 
If I were to describe myself as suddenly becoming aware, while on my way 
to work, that I forgot to lock the front door, that would naturally be taken 
to refer to an event in my stream of consciousness, such as a conscious 
judgement that I forgot to lock my door, or my consciously thinking to my-
self ‘I forgot to lock the door’. If I were to describe myself as becoming 
aware, out of the corner of my eye, that someone else had entered the room, 
that would naturally indicate another kind of event in the stream of con-
sciousness, namely perceptual awareness. 
 Awareness understood as an event in the stream of consciousness is 
clearly not required for responding to a reason. We often respond to reasons 
without perceiving or making conscious judgements about the facts which 
constitute them. For example, consider someone who, during routine driv-
ing, changes down gear because she is approaching a roundabout. Such an 
action is a response to reasons. It is a response to, inter alia, the reason con-
stituted by the fact that she needs to change down gear. But in routine cases, 
a driver wouldn’t normally consciously judge, or think to herself, ‘I need 
to change down’.16 
 The sense of ‘awareness’ which is necessary for responding to a rea-
son is instead a standing state of awareness. This is a dispositional state, 
like knowledge or belief. Now some have identified awareness, when it 
plays a role in the criminal law, with knowledge17 or belief.18 The claim I 
am defending doesn’t necessitate such an identification though, as aware-
ness could also be a sui generis standing state. The important thing is that 
such a state of awareness is not an event in the stream of consciousness, 

 
16 Duff himself expresses sympathy with this claim in earlier work, in which he claims the sense of 
awareness the criminal law cares about is not awareness that is ‘consciously contemplated’ or ‘re-
ported to oneself’, a kind of awareness he terms ‘explicit knowledge’: see RA Duff, ‘Caldwell and 
Lawrence: The Retreat from Subjectivism’ (1983) 3 Oxford Journal of Legal Studies 77, 80ff; see also 
RA Duff, Intention, Agency and Criminal Liability (Blackwell 1990) 159–60. For a defence of claim that 
the criminal law should care about awareness as an event in the stream of consciousness, see Kim-
berly Kessler Ferzan, ‘Opaque Recklessness’ (2001) 91 Journal of Criminal Law & Criminology 597, 
627–41. Specifically, Ferzan argues that recklessness should involve a conscious choice to take a risk. 
Conscious choices are events in the stream of consciousness, though Ferzan grants that the agent’s 
full knowledge of the extent of the riskiness of his action needn’t be manifested in consciousness 
(ibid 630–31). There is reason to resist Ferzan’s argument, however, as it rests on the dubious as-
sumption that conscious choice is necessary for the moral assessment of one’s action (see ibid 638; 
for doubts about Ferzan’s argument, see Stark (n 13) 153–60).  
17 Douglas Husak, ‘Negligence, Belief, Blame and Criminal Liability: The Special Case of Forgetting’ 
(2011) 5 Criminal Law and Philosophy 199, 207–10. 
18 Stark (n 13) ch 4. 
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though it might be manifested in the stream of consciousness in various 
ways. My awareness that my train leaves in two minutes might be mani-
fested in anxious feelings, or my consciously thinking to myself ‘My train 
leaves in two minutes – I’m not going to make it’. But the standing state of 
awareness itself can pre-date and outlast such manifestations in the stream 
of consciousness. In addition, such states of awareness can affect behaviour 
without being manifested in the stream of consciousness. Indeed, this is 
exactly what happens in our case of the driver. Her awareness that she 
needs to change down gear leads her to change down as she approaches 
the roundabout. And the key claim I am making is that in order for her 
behaviour to count as a response to the reason constituted by the fact that she 
needs to change down, she must be aware of this fact, in this standing-state 
sense of ‘awareness’. 

This precise claim – that responding to a reason requires awareness 
of it – is widely accepted in philosophy of action. It’s not a claim that is 
often explicitly defended.19 This is because it’s a claim that is assumed or 
presupposed by both parties in the key debates in philosophy of action. For 
example, the claim is implicit in the causal theory of action, according to 
which acting for a reason is for one’s bodily movement’s to be caused by 
certain mental states – such as a belief–desire pair – mental states which 
will include awareness of the reason for which one acts.20 It is also implicit 
in the main alternative to the causal theory of action, G.E.M. Anscombe’s 
view, according to which intentional actions (a slightly broader category 
than actions done for reasons) are those actions to which an agent grants 
application to the question ‘Why did you do that?’.21 Granting application 
to such a question presupposes awareness of the reasons for which one acts. 

Similarly, the claim is accepted by both parties in the psycholo-
gism/anti-psychologism dispute about motivating reasons. This is the dis-
pute as to whether motivating reasons – i.e. the reasons in the light of which 
we act – are an agent’s mental states or facts those mental states are about. 
Those who claim that motivating reasons are an agent’s mental states in-
clude awareness of normative reasons among those mental states. Those 
who claim that motivating reasons are the facts our mental states are about 
nevertheless accept that awareness of those facts is a necessary condition 
for acting for a reason (even though they reject the identification of aware-
ness with the motivating reason).22 

 
19 Though see John Hyman, Action, Knowledge, and Will (OUP 2015) 149–57, who defends the related 
claim that responding to a reason requires knowledge. 
20 The locus classicus for such a view is Donald Davidson, ‘Actions, Reasons, and Causes’ (1963) 60 
The Journal of Philosophy 685. 
21 GEM Anscombe, Intention (2nd edn, Harvard University Press 1963) s 5. 
22 Joseph Raz, Practical Reason and Norms (Princeton University Press 1975) 17; Jonathan Dancy, Prac-
tical Reality (OUP 2000) 99; Maria Alvarez, Kinds of Reasons: An Essay in the Philosophy of Action (OUP 
2010) 133. 
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With this first point – the claim that awareness is necessary for re-
sponding to a reason – defended, I can now move on to my other key point. 
This point concerns Duff’s characterisation of recklessness, on his alterna-
tive model, as involving ‘acceptance’ or ‘endorsement’ of a risk. The reck-
less agent, according to Duff, accepts a risk as a price worth paying for the 
sake of the enterprise he is engaged in. The key point I want to make here 
is that ‘accepting’ or ‘endorsing’ a risk is a certain kind of response to a 
reason, namely the reason constituted by the fact that there’s a risk. 

I grant that accepting or endorsing a risk is not exactly the same kind 
of response to a fact as was involved in my previous example of responding 
to the fact that my hammering risks smashing through your wall by ceasing 
to hammer. In that case, I responded to that fact by doing what the reason 
recommended. Someone who accepts or endorses a risk in the sense Duff 
has in mind – i.e. someone who accepts the risk as a price worth paying for 
the sake of the enterprise he is engaged in – does not respond to the fact 
that there’s a risk by doing what this fact recommends. That’s precisely the 
problem. He responds to the fact that there’s a risk attendant on his planned 
course of action – something which counts against this course of action – by 
carrying on anyway with the course of action. But such acceptance or en-
dorsement of a risk still counts as a kind of response to the reason consti-
tuted by the fact that there’s a risk. 

If this point is correct, it creates a problem for Duff’s alternative model 
if we combine it with the previous point that responding to a reason re-
quires awareness of the fact that constitutes that reason. In particular, it 
creates a problem for Duff’s claim that some inadvertent defendants mani-
fest the kind of acceptance or endorsement of the risk that characterises 
recklessness. If what I’ve said so far is correct, we can’t make coherent sense 
of this claim. This is because if accepting or endorsing a risk is a response 
to a reason, namely the reason constituted by the fact that there’s a risk, 
then it cannot occur without awareness of the fact that constitutes this rea-
son, i.e. the fact that there’s a risk. In short, acceptance or endorsement of a 
risk cannot be inadvertent. 

Now Duff does say something which may speak to this objection. 
With the examples of the inadvertent defendants he discusses, Duff claims 
that the relevant risk ‘figures in their practical reasoning’. These two de-
fendants, recall, were one who ‘persists in sexually penetrating a person 
who provably does not consent to it, without a reasonable belief that she 
consents’ and another who ‘attacks another violently, in a way that creates 
an obvious risk of death’. Because the risks of non-consent and death are so 
intimately bound up with what these defendants are up to, Duff claimed 
that their failures to notice these risks show that the other person’s consent 
or life ‘figures in the structure of [the defendant’s] practical reasoning as a 
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somewhat unimportant consideration, as to which one could easily be in-
advertent’.23 

This does not answer the objection. This is because Duff equivocates 
here between two very different ideas. The first idea is that someone’s fail-
ure to be aware of a particular fact can be a manifestation of the fact that he 
doesn’t care much about facts of that general kind. My failing to notice my 
partner’s discomfort at my telling an embarrassing story about her in front 
of my friends can express the fact that I don’t care much – and don’t care 
enough – about facts of that general kind, i.e. facts about her discomfort. The 
second idea is that someone can count as ‘endorsing’ or ‘accepting’ a par-
ticular fact – or a particular risk – by failing to notice it. These are very dif-
ferent ideas. 

This equivocation matters because only the first idea is supported by 
the examples of inadvertent agents Duff appeals to, i.e. the inadvertent rap-
ist and the murderer who is unaware of the risk of death. Such agents’ fail-
ures to notice the particular risks attendant on their conduct do plausibly 
show that they don’t care enough about certain general kinds of facts, i.e. 
facts about the victim’s consent and facts about the victim’s life. But the 
second idea is what is needed to undermine the standard account of the 
recklessness/negligence distinction, because only the second idea would 
support the claim that some cases of inadvertent risk-taking involve the 
same kind, and not merely the same degree, of fault as cases of deliberate 
risk-taking. But Duff’s examples don’t support this second idea, as these 
agents’ failures to notice, respectively, the particular fact that there is a risk 
of non-consent and the particular fact that there is a risk of death don’t 
plausibly amount to them accepting or endorsing these facts about these 
risks. This is because, as I have argued, we can’t make coherent sense of the 
idea that one can accept or endorse a fact one is unaware of. Duff’s charac-
terisation of recklessness should therefore be rejected. 

I mentioned above in passing that Duff takes his alternative model of 
recklessness to be inspired by the German law concept of dolus eventualis, 
sometimes also referred to as conditional intent. If we accept my claim that 
we can’t make coherent sense of Duff’s claim that his alternative character-
isation of recklessness can be inadvertent, must we conclude that we can’t 
make coherent sense of dolus eventualis? I think the answer is no. Being no 
expert on German law, I am forced to rely on other scholars here, but there 
seems to be agreement that dolus eventualis necessarily requires a defendant 
to be aware that his conduct may have some result.24 There is debate is 

 
23 Duff, ‘Two Models of Criminal Fault’ (n 5) 660. 
24 For example, Michael Bohlander writes that ‘[t]here are several major schools of thought address-
ing the question of how to define conditional intent. What is common to all of them is that D must 
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about whether there is an additional volitional element that is also neces-
sary (and jointly sufficient) for dolus eventualis, an element constituted by, 
e.g., ‘approval’ or ‘acceptance’ of the result in question.25 It is this additional 
volitional element that Duff is drawing on, in his account of recklessness, 
and which he claims can be manifested in inadvertent risk-taking. It is this 
latter claim – which is not part of the concept of dolus eventualis – which I 
am claiming we cannot make coherent sense of. So no wholescale rejection 
of the notion of dolus eventualis follows from my argument. 

At this stage, an opponent of the standard account may argue that all 
I’ve done is show that some of the details of Duff’s alternative non-aware-
ness-based model of the recklessness/negligence distinction don’t work, 
but maintain that Duff is still correct that it is best not to frame that distinc-
tion in terms of awareness. Now this might be a reasonable move to make, 
but for it to be sustained, it will be have to be backed up with some alter-
native non-awareness-based framing of the recklessness/negligence dis-
tinction that doesn’t face the problems I have raised for Duff’s. So, as a de-
fence of Duff, this move is incomplete. 

In fact, one possible route an opponent of the standard account might 
take here is to appeal to some of Duff’s earlier work, in which he character-
ises recklessness as differing from negligence because it involves a kind of 
‘practical indifference’: 

What makes a reckless agent more culpable, more fully responsible for the risk she 
creates, is that she displays a gross indifference to that particular risk or to the partic-
ular interests which she threatens: negligence, however, involves a less specific kind 
of carelessness which does not relate the agent so closely, as an agent, to the risk 
which she creates. To show that I recklessly endangered someone’s life it must be 
shown that I manifested a culpable indifference to her life: but negligently endanger-
ing her life need involve only a lack of attention to what I am doing – not a specific 
indifference to that particular risk.26 

This characterisation is helpful for our purposes because it notably does not 
feature the concepts of ‘acceptance’ or ‘endorsement’, concepts which cre-
ated problems for Duff’s more recent characterisation of recklessness, 
which we’ve been focusing on. Nonetheless, it’s a contrast which Duff in-
tends to mark a ‘categorial’ distinction between two kinds of risk-taking, 
either of which, Duff claims, can be inadvertent. 

Can this contrast thus provide an alternative non-awareness-based 
characterisation of the recklessness/negligence distinction?27 I struggle to 

 
have been aware of the fact that his actions may lead to an offence being committed.’ Principles of 
German Criminal Law (Bloomsbury 2008) 64. 
25 ibid 64–65. 
26 Duff, Intention, Agency and Criminal Liability (n 16) 165.  
27 As a matter of fact, I think Duff views his more recent characterisation of recklessness in terms of 
acceptance and endorsement as an unpacking of this earlier idea of practical indifference. And one 



  

11 
 

see that there’s a genuine contrast here between a more serious form of cul-
pable indifference and mere lack of attention. It’s not clear that this marks 
a key distinction in culpability. Now it is plausibly correct that there are 
some cases where we think mere lack of attention is insufficiently culpable 
for criminal sanction. But I suspect that such cases will be ones which the 
defender of standard account will agree shouldn’t be criminalised for other, 
independently plausible reasons. 
 For example, one kind of case which we might describe as one of mere 
lack of attention, rather than culpable indifference, would be a case in 
which someone lacks the capacity to pay sufficient attention. For example, 
consider the English case of Elliott v C, in which the defendant was a 14-
year-old girl of low intelligence, who set fire to a shed by igniting white 
spirit and was convicted of criminal damage. This is despite the fact that 
the court found that she ‘had given no thought’ to the risk she was causing, 
and that the risk ‘would not have been obvious to her or appreciated by her 
if she had given thought to the matter’.28 It’s natural to describe such a case 
as involving lack of attention, but not culpable indifference, as Duff himself 
notes in his discussion of the case.29 

However, a number of defenders of the standard account allow for 
such cases not to be criminalised, typically by arguing that negligence as-
sessments should be relativised to the defendant’s cognitive capacities.30 
Moreover, there’s also the option of arguing that the defendant in Elliott v 
C shouldn’t face criminal sanction because the interests at stake, property 
interests, are not important enough for negligent harm to them to be crim-
inalised.31 The standard account, after all, claims that negligence is pre-
sumptively insufficient for criminal sanction, and one of the considerations 

 
might make an objection to Duff’s appeal to the concept of indifference that is parallel to the objec-
tion I have made to his appeal to ‘acceptance’ and ‘endorsement’ by arguing that one cannot be 
indifferent to something one is not aware of (for this claim, see Glanville Williams, ‘The Unresolved 
Problem of Recklessness’ (1988) 8 Legal Studies 74, 83; Alan R White, Misleading Cases (Clarendon 
Press 1991) 39-40). However, I myself am not so sure that indifference requires awareness, so I don’t 
rely on this claim in my discussion of Duff’s earlier characterisation of recklessness.  
28 Elliott v C (A Minor) [1983] 1 WLR 939, 945.  
29 Duff, Intention, Agency and Criminal Liability (n 16) 164. One might even object to the claim that the 
defendant in Elliott v C manifested ‘lack of attention’, as one might think this presupposes the ca-
pacity to pay attention (I am grateful to an anonymous reviewer for this point). I’m not sure. I think 
‘inattention’ might presuppose such a capacity – we may well be hesitant to describe C as ‘inatten-
tive’. But I’m less sure about ‘lack of attention’, so I’m happy to grant Duff that this appropriately 
applies to C. At a deeper level, however, I’m sympathetic to the tenor of this objection, because I 
think ‘inattention’ more plausibly describes a kind of fault than ‘lack of attention’ does. 
30 See, e.g., HLA Hart, Punishment and Responsibility: Essays in the Philosophy of Law (John Gardner ed, 
2nd edn, OUP 2008) 152–55; Peter Westen, ‘Individualizing the Reasonable Person in Criminal Law’ 
(2008) 2 Criminal Law and Philosophy 137; Stark (n 13) 182–85; AP Simester, Fundamentals of Criminal 
Law: Responsibility, Culpability, and Wrongdoing (OUP 2021) 282–83. 
31 One could interpret English law as having taken this route. Elliott v C dates from a time when 
recklessness, for criminal damage and some other offences, was defined in such a way that it could 
be inadvertent. This definition of recklessness originated in R v Caldwell [1982] AC 341, but was 
abolished in G (n 1). 
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feeding in to when that presumption is defeated will be the importance of 
the relevant interests at stake.32 

On the other hand, if we try and imagine a case for which neither of 
these two moves can be made in defence of the standard account – i.e. a 
case in which mere ‘lack of attention’ is shown by someone with the capac-
ity to pay attention and which also concerns a sufficiently important inter-
est – it’s no longer clear that there’s a plausible distinction between mere 
lack of attention and culpable indifference. If something sufficiently serious 
is at stake – if not paying attention to what I am doing might cost someone’s 
life, for example – and if I have the capacity to pay attention, then it seems 
to me that a mere lack of attention to what I’m doing is just as serious as 
being inadvertently ‘indifferent’ to someone else’s life. In such a case, 
Duff’s contrast between mere lack of attention and culpable indifference 
seems to evaporate. In such a case, they do not mark a key distinction in 
culpability. 

For these reasons, Duff’s earlier characterisation of recklessness as 
‘practical indifference’ also doesn’t provide a workable non-awareness-
based framing of the recklessness/negligence distinction. Therefore, if it’s 
still going to be claimed that the recklessness/negligence distinction 
should not be drawn in terms of awareness, the onus is on those making 
such a claim to provide a plausible alternative way of drawing that distinc-
tion. 

4. Why Awareness Matters 

We have seen that Duff’s alternative non-awareness-based framing of reck-
lessness/negligence distinction fails. However, it is still the case, as I said 
earlier, that Duff highlights an overlooked explanatory demand faced by 
proponents of the standard account of that distinction. The idea that there 
might be a non-awareness-based framing of the recklessness/negligence 
distinction raises the question of why awareness has the normative signifi-
cance the standard account ascribes to it. Why, if awareness isn’t necessary 
for criminal culpability, should culpability grounded in awareness still be 
thought of as more serious, and as presumptively necessary for criminal 
culpability? 
 If we don’t provide an answer to this challenge, then even if I’m cor-
rect that Duff’s alternative model fails, the answer to Duff is somewhat un-
satisfactory. This is because we won’t have fully explained why the stand-
ard account is correct to grant awareness the significance that it does. And 
while my objection to Duff’s alternative model doesn’t by itself provide an 
answer to this explanatory demand, we can find the beginnings of that 

 
32 Stark (n 13) 264–65. 
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answer in my previous discussion of responding to reasons. Specifically, 
the necessary role awareness plays in responding to reasons can provide 
an explanation of why awareness genuinely does have the normative sig-
nificance the standard account ascribes to it. This is an explanation which, 
I will argue, improves on existing choice-based explanations put forward 
by Stark and Simester. 
 It is plausible that there is a connection between culpability and re-
sponding to reasons. Indeed, some have put forward analyses of culpabil-
ity in exactly these terms. Simester, for example, claims that culpability ‘de-
rives from [a defendant’s] engagement with the reasons why she should not 
φ’ and that a defendant ‘is culpable when her engagement with those rea-
sons is defective in a manner that reflects a moral vice on [her] part’.33 But 
whether or not we want to follow Simester in defining culpability in these 
terms, everyone should agree that the way in which a defendant engages 
with the reasons there are against φing – that is, the manner in which she 
responds or fails to respond to those reasons – can tell us something about 
her culpability for φing. 

Once this is accepted, we are then able to provide an explanation of 
why awareness genuinely does have the normative significance that the 
standard account of the recklessness/negligence distinction ascribes to it. 

The key point is that a reckless agent, in virtue of his awareness of the 
relevant risk, is in a better position to respond to that risk than the negligent 
agent is. We can explain this idea by comparing parallel negligent and reck-
less agents. Take a reckless agent who smashes someone else’s window by 
performing a martial arts move in close vicinity of it in order impress his 
friends.34 Compare him to a negligent agent who smashes her neighbour’s 
window because she fails to notice, but should have noticed, that the tree 
she was cutting down would smash into it. For both agents, the fact that 
there’s a risk constitutes a reason not to proceed with their respective 
courses of action. And both agents fail to respond to this reason in the way 
that they should. But the reckless agent is in a better position to respond to 
this reason appropriately because – in virtue of his awareness of it – he 
meets a necessary condition for responding to it that the negligent agent 
does not meet. We can put this point by saying that the reckless agent, in 
his awareness of the reason, has an opportunity to respond to it appropri-
ately which the negligent agent lacks. 

Now the negligent agent would have had this opportunity if she had 
paid more attention, which she could and should have done. This is why 
her very failure to have this opportunity can make her culpable for her 

 
33 Simester (n 30) 237. 
34 Chief Constable of Avon and Somerset Constabulary v Shimmen (1987) 84 Cr App R 7. 
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inadvertent risk-taking. But as things happened, the negligent agent didn’t 
have the opportunity to respond to this reason which the reckless agent 
did. 

This difference between the reckless and negligent agent, I suggest, is 
what allows us to explain the two key respects in which the reckless-
ness/negligence distinction is standardly given significance. These were, 
firstly, the claim that recklessness is more culpable than negligence, all else 
being equal, and secondly, the claim that recklessness is the presumptive 
minimum culpability required for criminal sanction. 

Let’s start with the first of these claims. The fact that the reckless agent 
meets a necessary condition on responding to the risk, a condition which 
the negligent agent does not meet, plausibly makes him more culpable. The 
reckless agent recognised his course of action carried a risk of harm – and 
in so doing had an opportunity to respond to this risk which the negligent 
agent didn’t – and he still went ahead and took the risk. This plausibly 
makes the reckless agent more culpable, all else being equal, than the neg-
ligent agent. 

This is consistent with saying that, all things considered, the negligent 
defendant did have an opportunity to respond to the risk, because she had 
the opportunity to become aware of it. But the claim I am appealing to is 
the claim that the reckless defendant, in virtue of his awareness, had an 
extra opportunity to respond to the risk which the negligent defendant 
lacks. And it is this extra opportunity which makes the reckless defendant 
more culpable, all else being equal, than a negligent defendant. 

This explanation of why recklessness is more culpable than negli-
gence may sound similar to existing explanations appealing to the notion 
of choice. But I want to suggest that my account in fact improves upon such 
explanations. Stark and Simester, for instance, have both claimed that 
awareness makes a difference because it is necessary for choice.35 They 
claim that chosen wrongdoing – i.e. intended and reckless wrongdoing – 
matters because an agent’s choosing to cause or risk harm means that he 
‘identifies’ or ‘aligns’ himself with the harm. For example, Stark writes: 

Choosing to risk a certain consequence … could … be said to align the actor with that 
consequence … in a special way. This implicit identification with the desire to act, 
despite the risks of which the defendant is aware, would provide a potential basis 
upon which to reflect that person’s agency in A-ing and open him up to appropriate 

 
35 Given the aims of this paper, I care about non-sceptics about negligence who appeal to the signif-
icance of choice, like Stark and Simester. As I alluded to earlier, many negligence sceptics claim that 
choice is significant because it’s necessary for culpability. For a classic statement, see Michael S 
Moore, ‘Choice, Character, and Excuse’ (1990) 7 Social Philosophy and Policy 29. 
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reactive attitudes with regard to A-ing (and the consequences of the attached risks), 
such as the condemnation attendant upon a criminal conviction.36 

And we find a similar sentiment expressed by Simester: 

When D chooses to act for bad reasons, she accepts and aligns herself with those rea-
sons, and in turn with her wrongdoing. That action, being chosen, expresses her own 
values and dispositions, her knowing preference for bad reasons over good ones.37 

My suggestion is that insofar as these claims are plausible, they are claims 
that are helpfully elucidated and clarified by my account. Without elabora-
tion, there is a danger of it being unclear why a reckless agent counts as 
‘aligned’ or ‘identified’ with a risk he takes (and the risk’s consequences) 
more than a corresponding negligent agent. The reckless agent will not be 
aiming at the risk or else he would count as intending it. He may instead 
bring about the risk grudgingly or reluctantly. A foreman of a building 
company may be aware of unsafe practices that create risk to the lives and 
safety of his employees, and reluctantly continue with such unsafe prac-
tices under the pressure of getting the job done on time. How then does it 
make sense to say that the reckless agent is aligned with the risk – and in 
particular more aligned with it than a negligent agent – given that he 
doesn’t aim to create it? 

What I’ve said provides an answer to this question. The reckless 
agent, in virtue of his awareness of the risk, is in a better position to respond 
appropriately to the reason against his course of action constituted by that 
risk than the parallel negligent defendant is. This is why the reckless 
agent’s choice to go ahead and take the risk makes him more aligned with 
the risk than the parallel negligent defendant. Although the reckless agent 
doesn’t aim to create the risk, he does have an opportunity to refrain from 
taking the risk the negligent agent lacks. It is because he fails to take this 
opportunity, but instead goes ahead and takes the risk, that he is more 
aligned with risk than the parallel negligent defendant who lacks this op-
portunity. Again, this is not to say that the negligent agent lacks an oppor-
tunity to respond appropriately to the risk all things considered. The neg-
ligent agent will have this opportunity if she could have been aware of the 
risk in question. The point is just that the reckless agent has an extra oppor-
tunity, in virtue of his awareness of the risk, to respond appropriately to 
the risk which the negligent defendant lacks. And it is this extra oppor-
tunity which explains why the reckless agent counts as more aligned with 
the risk than the negligent agent, even though neither agent aims at creat-
ing the risk. Thus a choice-based explanation of why recklessness is more 

 
36 Stark (n 13) 175. 
37 Simester (n 30) 244. 
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culpable than negligence, of the kind put forward by Stark and Simester, is 
improved upon if it’s unpacked in terms of the account put forward here. 

So far I’ve explained how the necessity of awareness for responding 
to reasons explains why recklessness is more culpable than negligence. If 
what I’ve said so far is correct, this also provides part – though only part, I 
believe – of the second key respect in which the recklessness/negligence 
distinction is standardly given normative significance, i.e. the defeasible 
presumption that recklessness is required for criminal offences. If reckless-
ness is more culpable than negligence for the reasons I have just given, that 
could partly explain why recklessness is a presumptive minimum require-
ment for criminal sanction. Though this presumption, of course, might be 
defeated. 

In what kinds of case might it be defeated? It’s natural to think it 
might be defeated if the interests at stake are particularly important. For 
example, criminalising negligent killing and negligent non-consensual sex-
ual intercourse look like prohibitions which protect particularly important 
interests – namely, the victim’s life and the victim’s sexual autonomy and 
integrity – and so in such cases the presumption that recklessness is re-
quired for criminal sanction is plausibly defeated.38 Furthermore, offences 
of negligence can sometimes require the defendant to carry out associated 
intentional acts, which by themselves aren’t necessarily wrongful, but are 
closely associated to a particular risk. Rape, although it can be committed 
through negligence, is such an offence. In English law, although rape can 
be committed if the defendant unreasonably believes another person con-
sents, the offence still requires intentional sexual penetration. Given that this 
intentional act is one which is so closely associated with matters of consent, 
we can expect a person who carries out such an intentional act to take care 
that the other person is consenting. This kind of consideration may also be 
part of the reason why the presumption that recklessness is required for 
criminal sanction is defeated in the case of rape.39 

However, I think the account I’ve given here will only ever be part of 
the explanation of why recklessness is the presumptive minimum bar for 
criminal sanction. This is because this presumption is, in effect, a principle 
of criminalisation. It provides us with a (defeasible) principle about the ex-
tent to which negligence should be criminalised. And the discussion so far 
has exclusively concerned the culpability attaching to recklessness and neg-
ligence. Culpability is one input into questions of criminalisation, but it is 
by no means the only one. Wrongness is another. But more important in 
this context, I suggest, are considerations of the loss of individual freedom 

 
38 For this claim, see Stark (n 13) 264–65. 
39 For this kind of argument, see Winnie Chan and AP Simester, ‘Four Functions of Mens Rea’ (2011) 
70 The Cambridge Law Journal 381, 392–93. 
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that a coercive system like the criminal law inevitably has, and how this 
loss of freedom should be weighed against the gains the criminal law pro-
vides (whether we think of those gains in terms of the deterrence of future 
wrongs or the punishment of existing wrongdoers). One role played by 
mens rea elements is in determining the extent of the loss of individual free-
dom criminalisation enacts. Making a criminal offence one of negligence 
places a greater restriction on freedom – because it incentivises people to 
be more careful and thus to take fewer risks – than making it an offence 
that requires recklessness.40 Therefore, if we want to balance this loss of 
freedom against the other aims of the criminal law, the best way to accom-
plish this may well be to have recklessness, rather than negligence, as the 
presumptive minimum culpability required for criminal sanction. 

5. Conclusion 

The fundamental difference between reckless and negligent agents is the 
manner in which they fail to respond to reasons. And this can explain, at 
least in part, why awareness genuinely does have the normative signifi-
cance that the standard account of the recklessness/negligence distinction 
ascribes to it. The fact that the reckless agent is in a better position to re-
spond to the risk he takes explains why he is more culpable than a parallel 
negligent agent. It also provides part of the explanation of why recklessness 
should be the presumptive minimum bar for criminal sanction, though 
fully defending this second claim would require a more detailed discussion 
of criminalisation than I can provide here. If what I have argued here is 
correct, awareness does have the normative significance the standard ac-
count ascribes to it. Some may find this explanation of the normative sig-
nificance of awareness somewhat underwhelming, especially when com-
pared with criminal negligence sceptics’ claims that inadvertence rules out 
control or the ability to do otherwise. But if we reject the criminal negli-
gence sceptics’ claim that awareness is necessary for culpability, as I think 
we should, then I suspect we can only regard awareness as having this 
more moderate significance. The lesson of Duff’s challenge is that non-
sceptics about criminal negligence still have to say something about why 
awareness has the normative significance the standard account ascribes to 
it. I hope to have shown that they can indeed say something about this. 
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