	
	
	



RE: Emails and Formalities for the Creation of Property Interests

Dean Taylor*

If the values of rationality, coherence and certainty of English land law’s schema are to be upheld, then it is a necessity that formalities are complied with to safely channel parties in the acquisition of property rights.[footnoteRef:2] However, the fulfilment of specific formality requirements can give rise to difficult issues of statutory interpretation. Neocleous v Rees[footnoteRef:3] is a reminder, not for the first time, that in an increasingly dematerialised world emails are an acute issue in litigation. Concerning the statutory requirement for a written, signed contract for the sale of or other disposition of an interest in land, Neocleous joins a list of cases questioning whether emails are a type of writing and signature according with that envisaged by Parliament.[footnoteRef:4]  [2: * Lecturer in Equity, University of Hertfordshire. Email address for correspondence: d.taylor5@herts.ac.uk. I am grateful to the anonymous reviewer for their comments. The usual caveat applies: any errata are the responsibility of the author.
 P Birks Before we Begin: Five Keys to Land Law in S Bright & J Dewar (eds) Land Law: Themes and Perspectives (OUP 1998), 457; P Critchley Taking Formalities Seriously in S Bright & J Dewar (eds) Land Law: Themes and Perspectives (OUP 1998), 507; Electronic Execution of Documents (2019) Law Com No.836, [2.5]]  [3:  [2019] EWHC 2462 (Ch)]  [4:  Law of Property (Miscellaneous Provisions) Act 1989 section 2(1) and (3) (‘LP(MP)A 1989’ hereafter)] 


The Issue
The litigation originated over a disputed right of way over the claimants’ land, previously the subject of an abortive registration application to HM Land Registry. The claimants disputed the existence of such a right and the matter was listed for hearing in the First-Tier Tribunal (‘FTT’) for March 2018. Prior to that hearing an email exchange ensued between the solicitors opening with an offer from the defendant to fully settle by having the claimants buy their ‘benefitted’ land for £200,000. This was flatly refused by the claimants’ solicitor. The next day the defendant’s solicitor emailed back stating agreement with the terms of settlement for the sum of £175,000. Crucially, this email was not headed “subject to contract.” There then followed a series of emails including the contents of a draft consent order which were headed “subject to contract.”
Following an enquiry from the FTT that the hearing be vacated, the defendant’s solicitor wrote back saying that the terms of settlement had not reached finality and that the issue should be relisted. The claimants sought specific performance for this contract of compromise; the defendant’s position was that the alleged contract had not complied with LP(MP)A 1989 s 2(1) and (3). The dispute turned on the email from the defendant’s solicitor and their use of an automatic signature added to the footer agreeing to the reduced sum to settle the claim. The question was whether this automatic inclusion was enough to prove the validity of the contract as written and signed.[footnoteRef:5]  [5:  while LP(MP)A 1989 section 2(1) refers to the contract for the sale or other disposition of an interest in land, it will not apply to the disposition itself: Helden v Strathmore [2011] EWCA Civ 542; Yeates v Line [2012] EWHC 3085 (Ch); Rollerteam v Riley [2016] EWCA Civ 1291] 


The Decision
It was held by HHJ Pearce that the automatic email footer did constitute a signature for the purposes of the 1989 Act. While earlier authorities are to be treated with caution – particularly in light of what the ordinary person would understand signed to mean,[footnoteRef:6] there is also the need to appreciate that the ordinary understanding of a particular word may develop over time.[footnoteRef:7] A signature could not be taken to have a particular meaning in the past that did not apply to email. The judge held that the test is not the form, but rather the function: if the signature is included with authenticating intent then this will be decisive of whether the document has been signed. That a signature is automatically included within each email sent is a technicality – that information has been supplied by someone actively typing it in themselves.[footnoteRef:8] Therefore having set up this facility will carry the inference that the person whose name is ‘signed’ intends to be associated with the contents of the emails dispatched. For these reasons the defendant was held to have entered into this valid contract, having given full authority to the solicitor to negotiate on their behalf.[footnoteRef:9] [6:  cf. Goodman v J Eban Ltd [1954] 1 QB 550]  [7:  Neocleous v Rees (n 2), [51]]  [8:  ibid., [57]]  [9:  ibid., [29]] 


Commentary
It is well-known that the provisions in the 1989 Act replaced those found in the Law of Property Act 1925 s 40. Under the old law it was possible to conclude an agreement creating an interest in land orally (and be fulfilled by part-performance), with a written memorandum necessary to enforce the creation of that interest by action. The underlying policy provided a shift from enforceability by action on an oral agreement to one of invalidity.[footnoteRef:10] The general tenor was to remedy the uncertainty and occasional injustices that arose as a result of the old case law and the defects inherent in the doctrine of part performance and the lack of mutuality between the parties.[footnoteRef:11]  The Law Commission’s proposals leading to the passing of the 1989 Act reflected the “social anthropology of land law”[footnoteRef:12] by making firm(er) the stages leading to the execution of the contract by ensuring that the sale/disposition of other interests of land only become binding after having obtained legal advice.[footnoteRef:13]  [10:  Transfer of Land: Formalities for Contracts for Sale etc of Land (1987) Law Com No.164; Yaxley v Gotts [2000] 1 Ch 162; Kinane v Mackie-Conteh [2005] EWCA Civ 45, [32]; Herbert v Doyle [2010] Civ 1095, [10]; North Eastern Properties v Coleman [2010] EWCA Civ 277, [40]]  [11:  Law v Jones [1974] Ch 112; First National Securities v Jones [1985] QB 850]  [12:  K Gray and PD Symes Real Property and Real People Principles of Land Law (London Butterworths 1981), 89]  [13:  Transfer of Land (n 9), [1.11]. See further Lord Neuberger Stuffing of Minerva’s Owl? Taxonomy and Taxidermy in Equity (2009) 68(3) CLJ 537] 

The question of whether a contract has been signed is not a recent phenomenon, however.[footnoteRef:14] The reality is that in this “social anthropology” of [land] law, the courts have come close to recognising emails as validly creating a written contract. In Butts Park Ventures (Coventry) Ltd v Bryant Homes Central Ltd the court recognised that the signature on a photocopy of a pre-emption agreement came within LP(MP)A 1989 s 2(3).[footnoteRef:15] Meanwhile, emails have been deemed potentially binding for the purposes of fulfilling Statute of Frauds Act 1677 s 4. While obiter, Mehta v J Pereira SA[footnoteRef:16] discussed the possibility that an email could be capable of constituting a note or memorandum for the purposes of giving a guarantee,[footnoteRef:17] but that the automatic inclusion of the email address within the email was not itself a signature.[footnoteRef:18] Elsewhere, a string of emails has been deemed enough to provide a signed contract for the creation of a second charge, being the “equivalent of a hard copy letter signed by the sender” and likewise signed by the addressee.[footnoteRef:19]  [14:  see S Mason Electronic Signatures in Law (Institute of Advanced Legal Studies, 2016 4th edn)]  [15:  [2003] EWHC 2487 (Ch), [10]]  [16:  [2006] EWHC 813 (Ch), [2006] 1 WLR 1543 ]  [17:  ibid., [28]; [30]]  [18:  ibid., [29]]  [19:  Green v Ireland [2011] EWHC 1305 (Ch), [42]-[50]] 

These obiter observations build on the decision in Firstpost Homes Ltd v Johnson.[footnoteRef:20] There, the short point was whether the writing on the plan constituted a signature for the purpose of section 2(1) and (3) which, as it happened, did not constitute one, co-extensive document.[footnoteRef:21] The court also considered whether the unsigned – but headed – letter from the director was enough to constitute a signature. Peter Gibson LJ was not persuaded by the submissions arguing for a continuation of the jurisprudence where the initials or name placed (anywhere) on the document sufficed to illustrate the memorandum of the document in order to enforce it by action.[footnoteRef:22] It would have been a straining of language and the policy underlying the “new provision[s]”[footnoteRef:23] to view the typing of the addressee’s name in a letter sent by them as a signature for the purposes of selling/disposing of an interest in land.[footnoteRef:24] To use a letterhead as a sufficient signature would lead to relying upon extrinsic oral evidence to then ascertain the subjective intentions of the parties in the formation of the document. This would risk substituting the oblique nature of letterhead to represent the authenticating intent, but with no corresponding form to represent the signing of the document. Both Gibson and Balcombe LJJ were of the view that allowing for these extrinsic elements would lead to a retrograde step in the jurisprudence.  [20:  [1995] 1 WLR 1567]  [21:  ibid., 1574A-E (Peter Gibson LJ) passim]  [22:  ibid., 1575F (Peter Gibson LJ)]  [23:  Law of Property (Miscellaneous Provisions) Act 1989 Long Title (my emphasis)]  [24:  Firstpost Homes Ltd v Johnson (n 19), 1575G] 

Albeit the cases in the aftermath of Firstpost discuss the position of emails in obiter, the “social anthropology” shows there is no principled reason why the law should not assimilate electronic signatures, particularly by automatic email footer, as equally legally valid. The Chief-Land Registrar has even expressed a willingness to recognise emails as valid.[footnoteRef:25] But in keeping pace with developments, the question is posed whether Neocleous can command confidence – in a wide as well as narrower sense: structurally and in respect of clients. In a common law jurisdiction it is vital the law keeps developing given the ebb and flow of social changes: [25:  Law Commission Electronic Commerce: Formal Requirements in Commercial Transactions Advice from the Law Commission (2001), [3.39]; Electronic Execution of Documents (2019) Law Com No.836, [3.59]; Dame Elizabeth Gloster Technology in Property: Putting You All on Notice in B McFarlane & S Agnew (eds) Modern Studies in Property Law Vol.10 (Hart 2019) 3, 16] 


the change[s] so made must be seen as a development, usually a very modest development, of existing principle and so can take its place as a congruent part of the common law as a whole.[footnoteRef:26] [26:  Kleinwort Benson v Lincoln City Council [1999] 2 AC 249, 378 (Lord Goff)] 


These developments are said to take place “interstitially.”[footnoteRef:27] As posited extra-curially, “the court has no option but to give the best judgment…it can”[footnoteRef:28] giving the judiciary an opportunity to exercise its discretion, though there may yet be times where the judiciary lacks “constitutional competence.”[footnoteRef:29] The tension latent in the electronic signature cases lies in the need to avert being too technologically specific in the legislation, yet remain neutral to avoid a constant need to legislate anew with each technological innovation. This brings us full circle to the point made earlier about the difficult issues of statutory interpretation that arise. E-signature cases should not be seen as judicial attempts to reinvent the wheel, but rather in interpreting the legislation in a manner that harmonises safely in accordance with existing legislation and triangulate also with what is being done in practice and more widely in society at large and can be defended on policy lines. [27:  Southern Pacific Co v Jenson (1917) 244 US 205, 221 (Holmes J)]  [28:  Lord Walker Developing the Common Law: How far is too far? (September 2012), 30. Available at: <https://www.supremecourt.uk/docs/speech-120901.pdf> (Accessed: 16 April 2020)]  [29:  Lord Hodge Technology and the Law (12 March 2020), 16. Available at:  <https://www.supremecourt.uk/docs/speech-200310.pdf> (Accessed: 16 April 2020)] 

Recent statutory developments also provide context for the decision in Neocleous; the most recent provisions found in the eIDAS regulations which provides that an electronic signature’s legal effect cannot be denied.[footnoteRef:30] Recital 49 to the Regulation provides that member states can define what legal effect electronic signatures may have, but this is caveated by the fact the Regulation provides equivalence of legal effect between a handwritten and electronic signature. There being no principled difference between the meaning of writing[footnoteRef:31] for handwritten and electronic signatures, domestic law in a number of commercial cases have increasingly treated the latter with equivalence as valid and effective in authenticating an agreement reflecting this EU legislation,[footnoteRef:32] as well as domestic law regarding e-signature’s admissibility as evidence.[footnoteRef:33] The Law Commission’s 2019 report captures this development as a foundation for codifying the law in an accessible manner – not only within the commercial and consumer contexts, but with clear implications for the domestic context for which too narrow an approach would be artificially limiting.[footnoteRef:34]  [30:  Regulation (EU) No 910/2014 (repealing Directive 1999/93/EC), Article 25(1)]  [31:  Interpretation Act 1978 Schedule 1]  [32:  Orton v Collins [2007] 1 WLR 2953; Nicholas Prestige Homes v Neal [2010] EWCA Civ 1552; Lindsay v O’Loughnne [2010] EWHC 529 (QB); Immingham Storage Company Limited v Clear Plc [2011] EWCA Civ 89; Re Stealth Construction Ltd [2012] 1 BCLC 297; Golden Ocean Group Ltd v Salgaocar Mining Industries PVT Ltd [2012] EWCA Civ 265; Athena Brands Ltd v Superdrug Stores plc [2019] EWHC 3503 (Comm)]  [33:  Electronic Communications Act 2000 section 7]  [34:  Electronic Execution of Documents (n 24), [4.33]] 

It has been argued that earlier authorities are “far from satisfactory” having been decided according to precedent, rather than principle.[footnoteRef:35] By this logic, what is missing is a narrow articulation of valid forms of signature. But this forgets the underlying mischief that the law, through precedent, is designed to regulate. Developments in this area show that by remaining neutral as to form or type of technology provides that the law is not susceptible to falling behind social developments thereby rendering itself obsolete.[footnoteRef:36] The distinction between ability and desirability is a nice one, but it should not enter into the question of what is straightforwardly an objective test of authenticating intent in the objective interpretation of whether a contract has been concluded. This is doubly so where the signature to an email is hardly ‘automatic’ of itself – its contents will have been input by the individual associated with it, thereby associating themselves with any communications dispatched thereafter.  [35:  AJ Oakley The Signature of Contracts for the Sale of Land (1996) CLJ 192, 194]  [36:  Electronic Execution of Documents (n 24), [2.20]] 

The development of the authenticating intent principle and its deliberate wideness of forms of signature is necessary for the responsiveness of the common law – in its narrow as well as wider sense, whether for real property or otherwise. The enjoinder of the place of equity in creating and providing “great flexibility in the management of property and which the legal system cannot do without” should not be lost.[footnoteRef:37] If these values of a necessarily limited flexibility are constitutive of our property law regime, then Neocleous can be simply seen as an outworking and application of these principles as a method of authenticating one’s intent. Elsewhere in the common law world there is a recognition that form yields to function, even if unsent. The relative informality of a draft text message could constitute a valid will for the purposes of Queensland’s Succession Act 1981 s 18.[footnoteRef:38] These contemporary developments show how the law has maintained flexibility towards function over form, but this may be of cold comfort for practitioners and their clients while security issues remain. The technology of e-signatures depends on the encryption of the public key by the sender so the recipient can decrypt the contents of the communication via their private key. However, the contents of the sender’s communication may be susceptible to hacking and other cybercrime. With identity fraud on the rise – particularly in the land law context – some vigilance is required in the aftermath of Neocleous.[footnoteRef:39] [37:  Lord Sales The Interface between Contract and Equity (August 2019), 5. Available at: <https://www.supremecourt.uk/docs/speech-190828.pdf> (Accessed: 16 April 2020)]  [38:  Re Nichol; Nichol v Nichol [2017] QSC 220, [41]-[59]; [61]-[67] (Brown J)]  [39:  J Pownall and R Hill The Land Registry’s Perspective: The Practical Challenges of Land Registration in A Goymour, S Watterson and M Dixon (eds) New Perspectives on Land Registration: Contemporary Problems and Solutions (Hart 2018) 7, 12] 

While expedience is of crucial import in channelling the parties to their goals, there is a need to ensure that the technology is simultaneously secure. The costs benefits associated with the increased use of technology requires balancing against use-factor. If too onerous then this risks losing the benefit of speed and ease of use, but if too lax legal and commercial certainty would crumble. Validity and function can work together but appropriate safeguards need to be in place such that the apparently innocuous does not sign away rights to property, at best, prematurely or, worse still, fraudulently.[footnoteRef:40] It could be that further extrinsic evidence is introduced to certify identity so that any e-signature continues to carry the presumption of having authenticating intent. This can be done in line with the provisions in the eIDAS regulations providing for an advanced e-signature where there is a “high level of confidence” on the part of the signatory to show the communication used was “under his sole control,” and also provide that “any subsequent change in the data is detectable.”[footnoteRef:41] The permutations of Neocleous may necessitate HM Land Registry extending its role as a trust service provider for the purposes of e-signatures beyond charges by way of mortgage[footnoteRef:42] to fulfil not only the policy objective of evidence, but also the channelling function earlier on in the sale/disposition process. With the opportunities of expeditious transfers offered by technology, it has been suggested that the future of conveyancing may lie in smart contracts.[footnoteRef:43] The parameters of the contract can be worked through in the negotiation stage with exchanges labelled “subject to contract.” The parties then move to inputting these variables into a template and the contract’s automated code then instantiates the agreement, and thereby speeding up the registration process.[footnoteRef:44] Unless regulatory safeguards are in place to protect the parties by ensuring the immutability of the contract, the contract may be susceptible to being compromised.  [40:  ibid. See e.g. Swift 1st Ltd v Chief Land Registrar [2015] EWCA Civ 330, and safeguards provided at Land Registration Act 2002 Part 4, and Schedules 4 and 8]  [41:  Regulation (EU) No 910/2014, Article 26]  [42:  Land Registration (Electronic Conveyancing) Rules 2008 SI 2008/1750]  [43:  Technology in Property (n 24), 14]  [44:  C Clack, V Bakshi, & L Braine Smart Contract Templates: Foundations, Design Landscape and Research Directions (rev. 2017) <https://arxiv.org/pdf/1608.00771v3.pdf> (Accessed: 23 April 2020)] 

At the time of writing, the long-term effect of the Covid-19 pandemic remains to be seen.[footnoteRef:45] But it will be interesting to see whether some of the temporary relaxations made in response to this pandemic evolve into long-lasting changes. The question of whether email as a (the normal?) method of concluding contracts for the sale/disposition of other interests in land invites some consideration. The Government has indicated it would like the Law Commission to take forward work (its reform programme permitting) on reviewing the law of deeds and whether these can be concluded electronically.[footnoteRef:46] This in turn raises questions about whether the provisionally-accepted electronic signature on a deed can be valid if witnessed remotely.[footnoteRef:47] Concerns remain, however, as to what form best practice takes to ensure confidence and security is preserved so (a) the document remains confidential, and (b) in attesting, is congruent with that having been witnessed (only witnessing the e-signature to the document). It is noteworthy that from the responses to the Law Commission’s consultation, there is an emergent consensus that email alone should not be the platform for the attesting of a deed; the not unsubstantial security concerns need ironing out given such a dematerialised form of dealing has clearly far-reaching effects.[footnoteRef:48] Nevertheless, HM Land Registry has intimated that blockchain provides a future blueprint for property transactions having trialled this in its ‘Digital Street’ initiative. If such contemplations are adopted however, and with Neocleous indicating that email, and automatic signatures at that, are capable of forming binding contracts for the sale of land/disposition of interests therein, then a more integrated approach may be required so all these component-parts in property transactions can be added to the ledger to ensure the continued efficiency of the property market functions securely and does not undermine confidence. However, the much-vaunted opportunities offered by technology do need to be set against a backdrop of the LRA 2002 containing provisions ushering in an era of e-conveyancing which has not been wholly embraced in its eighteen years since passage. [45:  HM Land Registry has temporarily relaxed rules for virtual witnessing of deeds: Practice guide 67A: Temporary Changes to HM Land Registry’s Evidence of Identity Requirements (4 May 2020)]  [46:  Government response to the Law Commission report Electronic Execution of Deeds Statement UIN HCWS143 (3 March 2020) <https://questions-statements.parliament.uk/written-statements/detail/2020-03-03/HCWS143> (Accessed: 17 November 2020)]  [47:  see Electronic Execution of Documents (n 24), chapter 5]  [48:  ibid., chapter 6 passim] 

The consequences of Neocleous are yet to be seen and felt, and as a County Court decision is clearly not binding. The case itself maintains fidelity to the underlying functionalist policy objectives of the law and the flexibility shown in earlier precedents. While it is no argument that the agreement entered was too premature than that envisaged,[footnoteRef:49] parties should be vigilant that they do not find themselves locked into an arrangement creating rights and corresponding obligations/remedies ahead of time. Clearly labelling the correspondence from the outset with the proviso “subject to contract” may give a strong enough indication that the emails – automatically signed off or otherwise - are not final in communicating the dispositive purpose.[footnoteRef:50] If the email exchange (beyond the context of compromise in Neocleous) is composite, incorporating all the terms which have been agreed, then this will militate towards there being a signed contract between the parties,[footnoteRef:51] thereby taking one step closer to the conveyancing process being done from a computer.[footnoteRef:52]  [49:  Von Hatzfeldt-Wildenburg v Alexander [1912] 1 Ch 284, 289 (Parker J)]  [50:  See Tiverton Estates Ltd v Wearwell [1975] Ch 146, 159 (Lord Denning MR); Secretary of State for Transport v Christos [2003] EWCA Civ 1073, [34] (Mummery LJ); Generator Developments Ltd v Lidl UK GmbH [2018] EWCA Civ 396, [79] (Lewison LJ). In any event the exigibility of the right(s) generated by the contract will need registration: Land Registration Act 2002 sections 4(1)(a) and 6. Although see Joanne Properties Ltd v Moneything Capital Ltd [2020] EWCA Civ 1541 for how, at first instance, “subject to contract” may yet give rise to a binding contract in the form of a consent order (reversed on appeal).]  [51:  cf. Green v Ireland (n 18), [48]]  [52:  C Harpum Property in an Electronic Age in E Cooke (ed) Modern Studies in Property Law Vol.
1 (Hart 2001) 3] 


Conclusion
Neocleous v Rees is a salutary reminder of the need for vigilance lest that quick-fire dispatch creates a contract for the sale of land at a price later evoking seller’s remorse. Neocleous speaks to the potential of the unwary falling into a trap leading to disputes arising from the seemingly trivial occurrence of an automatic email footer. Therefore, practitioners will need to be alive to the risk attached to exchanges by email which may be better kept in the drafts folder lest sending in haste, then repenting in leisure.
	
	
	



