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SUSTAINABLE DEVELOPMENT CHAPTERS IN TRADE
AGREEMENTS: THE EMERGENCE OF A GOVERNING
PRINCIPLE?

Emily Reid*

1. Introduction

The current combination of climate, weather and conflict relat-
ed global challenges means that the imperative to deliver on the UN
sustainable development goals (the goals) has never been greater.
Yet, having passed the mid-point of Agenda 2030, the chances of
achieving the goals by 2030 appear bleak. The current context, ex-
acerbated by the lack of progress on the goals thus far, requires that
all available avenues and potential mechanisms should be used to
progress the pursuit of the goals. This chapter therefore provides a
preliminary high level evaluation of the role of trade in the delivery
of the goals, and its corollary, the role of sustainable development in
shaping trade cooperation.

The proliferation of sustainable development chapters in trade
agreements raises questions relating to their significance, status
and effect: do these chapters indicate that sustainable development
should now be recognised as an underlying governing principle of
trade relations? Or, bluntly, are they little more than social-green-
wash? To answer this question the first part of this chapter locates
the analysis in the context of the United Nation’s evaluation of the

* 1 am grateful to Lauren Andrews, who provided valuable research assistance
for this paper.
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state of progress towards the goals, and examines the inter-relation-
ship of trade cooperation and sustainable development, focusing in
particular upon the role, or potential role of trade cooperation as an
instrument in the pursuit of sustainable development and the goals.
This lays the foundations for the normative claim advanced in this
chapter, that sustainable development ought to be a governing prin-
ciple of trade cooperation.

The second part of this chapter provides a high-level overview
and analysis of the emergence and typical features of sustainable de-
velopment chapters. This feeds into an analysis, in the third part, of
the substance and effect of sustainable development chapters, and
the contribution these make or should make to sustainable devel-
opment. This analysis highlights the distinction between the poten-
tial effect of substantive commitments contained in these chapters,
in contrast to the potential effect of their institutional and oversight
(process-related) innovations. The final part of this chapter provides
brief conclusions regarding the extent to which sustainable devel-
opment chapters in free trade agreements deliver on the normative
claim advanced in the first part, that sustainable development ought
to be a governing principle of trade these cooperation.

2. The role of trade cooperation in the pursuit of the sustainable
development goals?

The goals were adopted nearly a decade ago, recognising the chal-
lenge faced in achieving sustainable development. The contemporary
context, however, of ever more frequent extreme weather-related
events, conflict, and instability, the consequences of which are var-
iously environmental, social, and economic, but invariably devastat-
ing gives the universal commitment to pursuit of the goals an urgency
that goes well beyond that known even at the time of their adoption.

2.1. Sustainable development, fragmentation, and integration

At its three-dimensional essence the commitment to sustainable
development recognises that there is an inherent inter-relationship
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between economic, social and environmental interests: that pursuit
and protection of one cannot be sustained without the others'. The
commitment to delivering “sustainable development”, manifest in
the adoption of the goals, thus requires that its three dimensions
be considered and pursued together, reinforcing the need for trade
which is both environmentally and socially sustainable.

The fragmented structure of international law, however, means
that economic, environmental and social interests are predominant-
ly regulated in silos: such as trade law, environmental law, labour law
and human rights law. Although the specifics vary, each specialised re-
gime has relatively little consideration of wider interests other than in
some instances as exceptions, such as GATT Article XX. While there
is recognition and consideration of binary interactions: for example,
“trade and labour standards”, “trade and environment” or “trade and
development” regulation addressing the triangulated interaction of
economic, environmental and social interests is lacking. The seminal
WTO trade-environment dispute, US-Shrimp?, for example focussed
upon the GATT compliance of a national environmental measure,
however, a very real question concerning the social (and economic)
consequences of the relevant environmental measure upon affected
fishing communities was outside the scope of consideration. While
the GATT general exceptions have been interpreted to include envi-
ronmental measures, and the WTO recognises the need for special
and differential treatment for developing countries, there is a lack of
regulatory means by which effectively to tie these two considerations
together. This is striking given the potentially significant impact of na-
tional environmental measures upon communities in developing and
least developed states, as on the facts of US-Shrimp.

Adding to the limitations of the current international legal ar-
chitecture and regulatory regimes, the status of “sustainable devel-

! Articulated as three “interdependent and mutually reinforcing pillars of
sustainable development” Johannesburg Declaration on Sustainable Development,
Article 5. https://www.un.org/esa/sustdev/documents/WSSD_POI_PD/English/
POI_PD.htm# (accessed on 1% March 2024).

2 DS58: United States — Import Prohibition of Certain Shrimp and Shrimp
Products, https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds58_e.htm (ac-
cessed on 1 March 2024).
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opment” remains contested: it is variously viewed as a concept, an
objective and in some instances a principle®. This leads in turn into
questions regarding the nature and even existence of its normative ef-
fect. There is, however, some recognition that even if there is no con-
sensus around the substantive normative effect of sustainable devel-
opment, it has weight as a process, or as characterised by Lowe, an
interstitial norm*. This could lend itself to application as a governing
principle, which is the normative claim at the heart of this chapter.

2.2. Agenda 2030 and the sustainable development goals: a pro-
gramme in peril

Despite the fanfare accompanying the adoption of the goals, the
UN 2023 special report of progress at the mid-point of Agenda 2030
makes for sobering reading. It observes that:

Delivering change at the speed and scale required by the
Sustainable Development Goals demands more than ever be-
fore from public institutions and political leaders. It requires
bold decisions, [including] the transfer of resources from one
sector to another, the creation of a new regulatory environ-
ment, the appropriate deployment of new technologies, the
advancement of longer-term holistic perspectives, the mobiliz-
ing of a wide range of actors and the capacity to advance dis-
ruptive change while strengthening trust and social cohesion
(emphasis added)’.

> See among others V. BarrAL, Sustainable Development in International
Law: Nature and Operation of an Evolutive Legal Norm, in European Journal
of International Law, 2012, 23(2), pp. 377-400; J.E. VINUALES, Sustainable
Development, in L. Rajaman, J. PEeL (eds.), The Oxford Handbook of International
Environmental Law, Oxford University Press, 2" ed., 2019.

* See among others Lowe, Sustainable Development and Unsustainable
Arguments, IN A. BoYLE, D. FREESTONE (eds.), International Law and Sustainable
Development: Past Achievements and Future Challenges (1999), at 19; V. BARRAL,
Sustainable Development in International Law, ibid.; ].E. VINUALES, Sustainable
Development, ibid.

> UN, The Sustainable Development Goals Report Special edition, 2023, at
p. 48 available at https://unstats.un.org/sdgs/report/2023/ (accessed on 1%t March
2024).
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Recognising the challenge inherent in this, the report notes that
these “constitute a set of demands for which contemporary govern-
ance systems were not built. It is essential therefore to take action to
equip governance systems for transformation”®.

Progress on the achievement of the goals has been disappoint-
ing, particularly since the pandemic. The principle underlying Agen-
da 2030 was “leave no one behind” - highlighting the need for “just
transition”. Without significant renewed effort this, and the broader
achievement of the goals, will be no more than a pipe dream. In this
context, sustainable development as an instrument of economic gov-
ernance appears to be a stretch.

In the face of this lack of progress on the goals, and in the light
of the contemporary context which renders pursuit of the goals all
the more important, all potential avenues must now be explored. This
includes examining the role and contribution, including potential, of
trade cooperation. Yet given the international legal architectural and
regulatory limitations outlined above, the claim that trade coopera-
tion may or should have a substantive role to play in supporting or
catalysing progress towards the achievement of the goals, never mind
that sustainable development is or should be a governing principle of
trade cooperation, requires to be substantiated. One question to be
addressed is what the inclusion of sustainable development chapters
in free trade agreements means for the relationship between trade co-
operation and sustainable development? Specifically, what role does
it suggest for trade cooperation in the pursuit and achievement of the
goals. As a corollary, does it indicate that sustainable development is,
or is on the way to becoming, a governing principle of trade coopera-
tion. To contextualise these questions, attention now turns specifically
to Goal 17, Partnerships for the Goals.

2.3. Sustainable development Goal 17: the role of trade and of the
WTO

The connection between the three dimensions of sustainable de-
velopment has been noted above and highlighted in reference to US-

6 Above, n. 5.
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Shrimp. Substantively, UNSDG 17 Partnerships for the Goals, ex-
plicitly recognises the role of (fair) trade in the achievement of the
goals:

the Global Goals can only be met if we work together. Inter-
national investments and support is needed to ensure innova-
tive technological development, fair trade and market access,
especially for developing countries. To build a better world,
we need to be supportive, empathetic, inventive, passionate,
and above all, cooperative.

To support this, the trade targets of Goal 17 include the pro-
motion of a “universal, rules-based, open, non-discriminatory and
equitable multilateral trading system under the World Trade Organ-
ization, including through the conclusion of negotiations under its
Doha Development Agenda” (Target 17.10) a focus on increasing
exports from developing states (17.11) and securing market access
for least developed countries through the removal of trade barriers
(17.12).

The WTO itself has recognised both its role specifically, and the
role of trade more generally in meeting the goals’ and it reports an-
nually to the UN High-level Political Forum (UNHPF) on Sustaina-
ble Development®. Specifically with regard to Goal 17, it (the WTO)
“recognizes the need to work in partnership with other international
organizations and development partners to improve the capacity of
developing economies and least-developed countries (LDCs) to par-
ticipate more fully in international trade™.

It is worth also noting, however, that beyond the trade context,
the targets of Goal 17 include systemic targets: including “policy
coherence” for sustainable development (17.14) and, recognising
each country’s policy autonomy regarding poverty eradication and

7 https://www.wto.org/english/thewto_e/coher_e/sdgs_e/sdgs_e.htm
(accessed on 1%t March 2024).

8 See for example the 2023 update, The WTO’s contribution to attaining
the UN Sustainable Development Goals: 2023 update to the High-Level Political
Forum, available at: https://www.wto.org/english/res_e/booksp_e/un_hlpf23_e.
pdf (accessed on 1% March 2024).

9 Ibid. at p. 30.
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sustainable development. (17.15). In addition, targets relating to
“multi-stakeholder partnerships” include the “[enhancement of] the
global partnership for sustainable development” (17.16) and the en-
couragement and promotion of “effective public, public-private and
civil society partnerships [...]".

In the light of the conclusion in the 2023 UN Report on the
SDGs, that the achievement of the goals will require “the creation of
a new regulatory environment, the appropriate deployment of new
technologies, the advancement of longer-term holistic perspectives,
the mobilizing of a wide range of actors” it is clear that attention
must be given to these systemic and multi-stakeholder targets, in-
cluding looking at the role of trade and trade cooperation for sus-
tainable development beyond the WTO context.

2.4. The role of trade beyond Goal 17

The role of trade and its potential contribution to the achieve-
ment of the goals is explicitly recognised not only in Goal 17, but al-
so in Goal 8 Decent work and economic growth (target 8a requires
increased aid for trade, specifically through the Enhanced Integrated
Framework for Trade-related Technical Assistance to Least Devel-
oped Countries) and Goal 10 Reduce Inequality within and among
countries. The WTO’s 2021 report to the UN HPF, however, cru-
cially notes that trade’s contribution to Goal 10 requires to be qual-
ified by recognition that trade has the capacity to increase inequality
as well as to reduce it!°. Potentially partially mitigating this, Target
10.a. requires the implementation of special and differential treat-
ment for developing countries consistent with WTO rules.

Even a cursory review of the WTQO’s annual reports for the UN-
HPF confirms the contribution of trade to the achievement of each
of the UNSDGs. This should not be surprising, given the three di-
mensions of sustainable development. It is worth noting, however,
that the WTO’s 2021 report recognises, in respect of Goals 12 and

19 WTO Contribution to the 2021 High Level Political Forum, 2021, avail-
able at https://www.wto.org/english/thewto_e/coher_e/sdgs_e/wtoachsdgs_e.htm
(accessed on 1st March 24).
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13, the connection between trade as a contributor to the achieve-
ment of the goals and the WTO’s own objectives, as set out in the
Preamble to the WTO Agreement:

[...] raising standards of living, ensuring full employment and
a large and steadily growing volume of real income and ef-
fective demand, and expanding the production of and trade
in goods and services, while allowing for the optimal use of
the world’s resources in accordance with the objective of sus-
tainable development, seeking both to protect and preserve
the environment and to enhance the means for doing so in a
manner consistent with their respective needs and concerns at
different levels of economic development!!.

It is indeed striking that the WTQ’s objectives are cast in social,
environmental and economic terms, reflecting earlier articulations
of “sustainable development”!? and seemingly foreshadowing the Jo-
hannesburg characterisation of the “three pillars” of sustainable de-
velopment .

2.5. The inter-relationship between trade and the sustainable de-
velopment goals

The WTO thus has clearly recognised and articulated both the
role of trade in the pursuit of the goals, and its (the WTO’s) own
role in securing this. It has furthermore recognised its potential role
working in partnership with others in pursuit of the goals, for ex-
ample through the establishment, together with UNCTAD and the

' Preamble, Agreement Establishing The World Trade Organization,
https://www.wto.org/english/docs_e/legal_e/04-wto.pdf (accessed on 1% March
2024).

12 Notably the Brundtland definition, Report of the World Commission on
Environment and Development: Our Common Future, http://www.un-documents.
net/our-common-future.pdf (accessed on 1% March 2024).

13 Much more could be said about the activities of the WTO in support of the
goals, and its environmentally focussed activity but this is beyond the scope of the
present chapter, which is concerned with the role of trade more generally in the
pursuit of the goals, and the significance of “sustainable development” in shaping
trade cooperation.
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ITC, of the SDG Trade Monitor'*. The role of trade, however, goes
beyond the role of the WTO and even beyond the role of the WTO
in partnership with others.

Trade relations, and their supporting frameworks for coopera-
tion thus ought to be fully utilised as an instrument for the delivery
of the goals.

Moreover, the intrinsic links between trade and sustainable de-
velopment, and, crucially, the capacity of trade to not only support
but also to undermine the achievement of the goals, combined with
countries’ commitment to Agenda 2030 and to the achievement of
the goals, means that not only should trade cooperation be fully em-
ployed in the pursuit of “sustainable development”, but sustaina-
ble development ought to be recognised as a governing principle of
trade relations.

This is certainly an argument which can be made with regard to
the WTO and its legal order, in the light of first the overlap between
the WTO objectives, sustainable development and the goals and sec-
ondly the specific recognition both by the UN and WTO itself, of the
role of the WTO in the delivery of the goals. Questions remain, how-
ever, about whether such an argument can be made about the broad-
er context of trade and trade cooperation.

Given the contested nature of “sustainable development” and
the soft law character of the goals, it might be argued that “ought”
is doing a lot of work in the claim that sustainable development
“ought” to be a governing principle of trade cooperation. This ar-
gument would reflect ongoing questions about the nature or even
existence of the normative effect of “sustainable development”. De-
spite those questions it is, as noted above, increasingly recognised
that there is a normative dimension to sustainable development, al-
beit that this may be process-related rather than substantive in na-
ture’®. On a practical level it is, therefore, necessary to examine the
significance and implications of the inclusion of “sustainable devel-
opment” chapters in trade agreements in order to evaluate wheth-
er the inclusion of such chapters indicates that sustainable develop-

' https://sdgtrade.org/en.
15 Above note 5.
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ment is emerging as a governing principle of trade cooperation, at
least in some contexts.

3. Beyond the WTO: sustainable development chapters in trade
agreements

The inclusion of environmental, labour and human rights com-
mitments in trade agreements has been occurring in one form or
another for more than three decades. The EU, for example, has in-
cluded human rights as an essential element of development cooper-
ation agreements since the fourth Lomé Convention (1989)'°. NAF-
TA, 1994 was particularly innovative with regard to environmental
cooperation provisions and has been credited as the starting point
for the inclusion of “sustainability” provisions in trade agreements!’.
The question of the scope and definition of “sustainable develop-
ment” or “sustainability” is clearly relevant to pinpointing the origin
of the development of sustainable development provisions in trade
agreements. Currently, however, sustainable development is typical-
ly recognised as encompassing chapters and provisions relating to
environment, labour, human rights, and cooperation and technical
assistance'®. Since the adoption of the goals such provisions have
proliferated. In some instances, particularly in the case of EU bilat-
eral agreements, these are now contained within what are explicitly
framed as “sustainable development” parts or chapters'.

Sustainability commitments now frequently explicitly include
provision for the engagement of private sector and civil society actors

16 Article 5. Art. 6 also provided for priority for environmental protection.
Fourth ACP-EEC Convention signed at Lomé on 15 December 1989, https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A21991A0817%2801%?2.

17 For a concise overview see https://www.iisd.org/system/files/publications/
nafta-environmental-record-commentary.pdf (accessed on 1%t March 2024).

18 See UN ESCAP, Handbook on Negotiating Sustainable Development
Provisions in Preferential Trade Agreements, 2021, at p. 11.

19 See inter alia, EU-South Korea Free Trade Agreement, chapter 13, Trade
and Sustainable Development. (The EU-Korea Agreement was the first of what
have been recognised as a new generation of EU trade agreements, including the
sustainable development chapter).
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and stakeholders. This is not only consistent with Goal 17 but also
supports the “mobilization of a wide range of actors” called for by the
2023 report. Similarly, there are a number of elements and charac-
teristics of sustainable development chapters, particularly concerning
implementation and oversight frameworks, which mean that they can
contribute to the new regulatory environment and governance sys-
tems identified by the 2023 Report as essential in order to deliver the
goals by 2030. To this extent trade cooperation can be seen to have a
role to play in the delivery of the sustainable development goals.

Yet, scrutiny of practice in this field exposes multiple issues
which bring into question whether sustainable development chap-
ters are realising their potential to support the achievement of the
goals; and whether sustainable development is indeed recognised as
a governing principle of trade relations.

3.1. The sustainable development chapters — analytical overview

In order to answer these questions this part provides a high-level
overview of key features of sustainable development chapters in se-
lected bilateral and multilateral trade agreements. This provides the
basis for a preliminary evaluation of the impact of sustainable de-
velopment chapters, in particular with regard to the extent to which
sustainable development chapters are realising their potential as an
instrument in support of the achievement of the goals, and wheth-
er this practice might signify the emergence of sustainable develop-
ment as a governing principle, shaping and/or underpinning trade
relations®. The overview presented here reflects conclusions drawn
from a sample of trade cooperation agreements, including bi-later-
al and multi-lateral agreements, between a range of partners drawn
from both developed and developing countries?!.

20 This snapshot overview will highlight questions to be addressed in order to
provide a definitive conclusion on the significance of these chapters, and whether
they are realising their potential. Addressing these questions is beyond the scope of
the current chapter.

2 This sample is part of a large-scale project entailing a more comprehensive
review of the sustainability commitments in bi and multi-lateral cooperation agree-
ments.
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Recognising the key role of the EU and North America in driv-
ing the inclusion of human rights, labour and environmental pro-
visions in trade agreements the sample focussed upon works out-
wards from EU and US/North American agreements. The spill
over effects from these states’ agreements to relations between
third states is also, however, clearly of interest. Bilateral agree-
ments involving other developed and developing states have also
been examined, including some agreements among exclusively de-
veloping states.

The sample reviewed supports a preliminary conclusion that
the proliferation of sustainable development chapters is principal-
ly contained within agreements between developed states, and be-
tween developed and developing states. There is significantly less ev-
idence at this stage of inclusion of sustainable development chapters
in agreements between exclusively developing countries. The Afri-
can Free Trade Agreement, for example, does not include sustaina-
ble development commitments?2,

As indicated above, the US and EU have been active in this field
for three decades. As a party to NAFTA, Canada has also had long
involvement in sustainability provisions in trade agreements. In re-
cent years, however, Canadian bilateral agreements have contained
some interesting developments, including a deepening focus upon
indigenous peoples’ rights®. Canada can clearly be seen therefore to
be operating autonomously in this context rather than simply rolling
out from its original NAFTA commitments. Canada is likely to have
been influential in shaping CPTPP, which in turn informs its mem-
bers’ bilateral relations.

While sustainable development chapters are increasingly in-
cluded in agreements between developed states and some develop-
ing states, this is by no means uncontroversial or invariably wel-

22 Agreement Establishing The African Continental Free Trade Area, https://
au.int/sites/default/files/treaties/36437-treaty-consolidated_text_on_cfta_-_en.pdf
(accessed on 1%t March 24).

% E.g. Chapter 25 of the 2023 Canada-Ukraine Free Trade Agreement,
https://www.international.gc.ca/trade-commerce/trade-agreements-accords-com-
merciaux/agr-acc/ukraine/text-texte/2023/toc-tdm.aspx?lang=eng (accessed on 1%
March 2024).
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come: the complexities and sensitivities of this are demonstrated by
the experience of the EU-Mercosur negotiations in 2023-24.

One factor which should be noted is the capacity for a devel-
opment initiated by one state to have a domino effect feeding in-
to future agreements concluded by its partner states. All states are
of course bound by all their commitments at once®*. Therefore the
commitments of the UK with the EU, such as non-regression in en-
vironmental and labour standards, apply to the UK at all times. As
a consequence, from a competitive perspective and setting aside any
question of values, the UK has an interest in building non-regres-
sion and equivalent standards into its agreements with other part-
ners: the UK would not want to find itself at a competitive disadvan-
tage with other states if these partners can lower, or maintain lower
standards while the UK is tied, through its commitment in the UK-
EU PCA, to maintain its standards.

On the other hand, while this might be expected to be a driv-
er for consistency in terms of substantive content, this is balanced
by the fact that the content of agreements reflects what could be
agreed between parties. Each party may have not only different
levels of ambition in this field, but also different priorities: wheth-
er environmental, climate, labour, gender or indigenous rights?.
The UK’s agreements with Australia and New Zealand are a clear
demonstration of the compromise entailed in negotiating sustain-
able development commitments in trade cooperation agreements.
As Australia and New Zealand are both members of the CPTPP
and these agreements were negotiated while the UK was commit-
ted to accession to the CPTPP which it has indeed now joined, it
might have been anticipated that these agreements would be sub-
stantively very similar. In fact, however, they have distinct sustain-
able development commitments reflecting different levels of com-
mitment to prioritisation of environment and labour. Furthermore,
the sustainable development commitments in both are less than
those contained in the UK-EU PCA.

24 Under the principle pacta sunt servanda.
% Chile for example has given greater focus to labour provisions than envi-
ronmental.
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A further factor which cannot be ignored when seeking to draw
conclusions about the importance individual states ascribe to sus-
tainable development commitments, is that the bargaining strength
of each state varies in each instance according to which partner state
or states are involved, inevitably impacting in turn upon the sub-
stantive content of agreements. Again, this can be seen in the vari-
ety of commitments included in agreements concluded by the UK.
Drawing all of these factors together, it is unsurprising that there is
seeming substantive inconsistency in state practice.

3.2. Substance and effect of the sustainable development chapters

One consistent feature that can be observed is that the commit-
ments in sustainable development chapters typically reaffirm exist-
ing commitments of the relevant parties such as the Paris Agreement
or ILO Declaration, rather than the parties creating new substan-
tive obligations. Use of universal existing commitments as reference
points in this way has the benefit of mitigating the suggestion of an
imposition of values and suggests at least the potential for some very
high-level consistency. Underlying these chapters is commitment to
fostering dialogue and cooperation, through reaffirmation of exist-
ing commitments, rather than pursuing the establishment of new
commitments.

In evaluating the effect of sustainable development chapters it is
crucial to distinguish formal legal effect from the broader influence
they may have. The very inclusion of sustainable development chap-
ters in trade agreements has an impact. Not least, there is a snowball
effect of inclusion: as this becomes more prevalent, it creates a culture
whereby these chapters will become more common still. Their force
and effect is also liable to develop incrementally. Australia provides a
clear example of evolution in even a single country’s practice: it has
moved from a position of initial resistance to the inclusion of climate
or human rights commitments in trade agreements® to including sus-

26 On Australia’s resistance to the inclusion of human rights conditionality in a
trade agreement in negotiations with the EU during the 1990s see E. Reip, Balanc-
ing Human Rights, Environmental Protection and International Trade, Hart, 2015.
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tainable development chapters in its agreements with Peru?, South
Korea® and the UK?° although both the substance and formal effect
of these varies.

The agreements with Peru and Korea preclude recourse to their
dispute settlement provisions for issues arising in respect of the sus-
tainable development chapters, instead providing only for cooper-
ation and consultations. The more recent UK-Australia Agreement
does provide for recourse to dispute settlement, with regard to both
the labour and environment chapters in the event that consultation
and dialogue fails to reach a solution®’. The UK-New Zealand Agree-
ment similarly provides for recourse to dispute settlement with re-
gard to both labour and environment where agreement cannot be
reached through consultation and cooperation®!. Incremental shifts
in the depth and strength of undertakings entered into are there-
fore apparent, but it cannot be said that there is a single, consist-
ent, direction of travel. Although there are, as noted, instances in
which sustainable development chapters are subject to binding dis-
pute settlement and therefore a degree of legal enforceability, there
is a greater tendency to make use of cooperative, consultative pro-
ceedings.

3.3. Implementation and oversight

The gains for sustainable development arising from the substan-
tive commitments entered into in sustainable development chapters
are limited by both the lack of consistency of content, and the ten-
dency to reaffirm existing commitments rather than create new com-

More recently, with regard to the inclusion of climate commitments in a trade agree-
ment see comments by Australian PM, Scott Morrison, September 2021, https://
news.sky.com/story/australia-and-uk-governments-at-odds-over-why-key-climate-
targets-were-stripped-out-of-future-trade-deal-12402967.

27 Chapters 18 (Labour) and 19 (Environment) Texts of all Australia’s in force
free trade agreements are available at: https://www.dfat.gov.au/trade/agreements/
in-force (accessed on 3" March 2024).

28 Chapters 17 (Labour) and 18 (Environment).

9 Chapter 21 (Labour) and 22 (Environment).
O Articles 21.16.9 and 22.26 respectively.
' Article 22.26.2(Environment) and 23.22 (Labour).

(SRR N
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mitments. There are, however, a number of innovations with regard
to implementation and oversight of sustainable development commit-
ments which seek to engage stakeholders and civil society. These pro-
visions have the potential to have a significant impact on operational-
isation of substantive commitments, and on the capacity for sustaina-
ble development to be seen to shape and indeed govern trade coopera-
tion. Among these innovations two which are potentially of particular
importance, and therefore highlighted here, are the “Domestic Advi-
sory Groups” and the USMCA Rapid Response Mechanism.

3.4. The Domestic Advisory Groups

Domestic Advisory Groups (DAGs) bring together independ-
ent representatives of employers, trade unions and other civil so-
ciety stakeholders, comprising a balance of business, labour/social
and environment expertise and interest. These groups are tasked
with providing independent advice and recommendations to Gov-
ernments regarding the implementation and operationalisation of
sustainable development commitments contained in trade agree-
ments. The first instance of DAGs was in the EU-South Korea
Agreement, and these have now become a standard feature of the
EU’s trade agreements whereby parties commit to the establish-
ment of a DAG and to supporting regular joint dialogues or civil
society forums between the respective parties” DAGs. The UK-EU
PCA therefore includes provision for a Domestic Advisory group,
as do the UK’s other rollover agreements®. It is notable that the
remit of the DAGs under the EU-UK Agreement extends over the
entire PCA, whereas the original and still typical model was for the
DAG’s remit to be limited to the sustainable development chap-
ters. The UK has also included varying levels of provision for joint
dialogue between UK and partner civil society, trade union and
business stakeholders in its new post-Brexit agreements. Follow-

52 “Rollover Agreements” is the term used for the Agreements the UK entered
into, replacing those it had participated in as an EU member, and incorporating
them into UK bilateral agreements with the relevant partner state. For example, the
UK-Japan and UK-Canada Agreements.
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ing the typical model, the remit of these (with the exception of
the UK-EU Agreement) is restricted to the sustainable develop-
ment chapters of the relevant agreements. In addition, it is worth
highlighting that the agreement with Australia, notable for being
the UK’s first post-Brexit new (not “rolled over”) trade agreement,
includes provision for separate consultative mechanisms related
to matters relating to the labour®> and environment®* chapters, as
does the UK agreement with New Zealand. It remains to be seen
whether this separation will have significant practical implications,
but on its face, this undermines the capacity to respond to the in-
ter-related nature of the relationship between trade, environmen-
tal protection, and social development, reverting to a more siloed
approach. In practice the UK has brought the UK-Australia and
UK-New Zealand agreements within the remit of its existing DAG,
which covers economic, labour and environmental interests and
therefore maintains a holistic overview of the sustainable develop-
ment chapters, at least from the UK side.

On paper, the DAGs formalise the engagement or “mobilisa-
tion” of civil society to ensure oversight of the implementation of
sustainable development chapters. In practice their activity and
consequently their impact is frequently undermined by lack of re-
source, and a lack of feedback loop*. This means that as innovative
as the DAGs are, they have not yet fulfilled their potential either as a
means by which to support the operationalisation and implementa-
tion of sustainable development commitments, or in terms of being
able to consistently hold governments to account.

3.5. USMCA Rapid Response Mechanism

The USMCA “Facility Specific Rapid Response Mechanism”
(RRM) provides for swift government action in the event of “a good

3 Article 21.15

3 Article 22.18.

3 D. MARTENS, D. PoTjoMKINA, J. ORBIE, Domestic Advisory Groups in Eu
Trade Agreements. Stuck at the Bottom or Moving up the Ladder?, Friedrich Ebert
Stiftung, November 2020.
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faith basis belief that workers at a Covered Facility are being denied
the right of free association and collective bargaining”3®. Significantly,
any interested party can petition the Government if they have credi-
ble evidence of a denial of relevant rights. While the DAGs might be
struggling to realise their potential, the RRM is already building ev-
idence of some demonstrable impact: as of March 2024 the US had
invoked the RRM 19 times since 2021: 14 of these cases have been
resolved or concluded through remediation, benefitting 27000 work-
ers’’. If it is not possible to resolve the violation of rights through re-
mediation, penalties can be imposed directly upon the specific compa-
ny in issue until a resolution is achieved. In the event of disagreement
between the two Governments, either can request a panel to review
the issue. The capacity under the RRM to specifically sanction behav-
iour and practices at an individual facility is both innovative and po-
tentially highly effective. The RRM usefully leverages the competitive
desirability of levelling the playing field to provide a mechanism by
which to ensure agreed standards are upheld and specific breaches are
addressed. One question is whether an equivalent process could be
set up through which to respond to for example violations of environ-
mental protection commitments. The respective bargaining strength
of the parties in the USMCA is, however, a distinct factor which can-
not be ignored in evaluating the potential transferability of such a
mechanism to other fields or agreements between other parties.

A further development to note as best practice concerns the en-
gagement with international organisations such as the ILO, particu-
larly in the context of provision of technical assistance. This is con-
sistent with Goal 17 — Partnerships for the goals as well as with
mobilization of a wide range of actors. It is also important because
technical assistance is key to the imperative to “leave no one be-

% USMCA Article 31-A.2.

57 US TR, Fact Sheet: The USMCA Rapid Response Mechanism Delivers
for Workers, Feb 9, 2024, available at: https://ustr.gov/about-us/policy-offices/
press-office/press-releases/2024/february/fact-sheet-usmca-rapid-response-mecha-
nism-delivers-workers. See further C.P. Bown, K. CrausseN, The Rapid Response
Labour Mechanism of the US-Mexico-Canada Agreement, Peterson Institute for
International Economics Working paper, No. 23/9, available at: https://papers.ss-
rn.com/sol3/papers.cfm?abstract_id=4627560. (While the present analysis focuses
on the US-Mexico RRM, there is also a Canada-Mexico RRM).
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hind” and the engagement of international actors should help miti-
gate risks of developed states doing to developing states.

4. Conclusions

In terms of consistency, the potential persuasive effect of sus-
tainable development chapters is evident, it would be difficult how-
ever to substantiate a consistent normative effect. Sustainable de-
velopment chapters have clear potential as an instrument to support
the pursuit of the achievement of the goals and there is some evi-
dence that where they exist, these chapters are indeed playing a role
in the pursuit of the goals.

The innovative institutional and procedural processes highlight-
ed above are far from perfect in their operation, yet the underpin-
ning engagement with civil society and stakeholders, and the estab-
lishment of specific procedures such as the RRM, are consistent
with addressing the need for innovative regulatory mechanisms and
mobilization of a wide range of actors, highlighted in the UN sus-
tainable development 2023 special report. In this respect, therefore,
there is provision within sustainable development chapters of bilat-
eral trade agreements which manifests some of the innovation called
for by the UN in its 2023 report.

If these provisions were effectively operationalised, they would
have the capacity to contribute to trade cooperation playing the role
it ought to in the pursuit of the sustainable development goals. The
lack of resource to secure the effectiveness of some of the innova-
tions, including the DAGs, creates, however, a risk of slippage to-
wards what could be termed “social greenwashing”. This is some-
thing all parties should look to guard against. As noted above, rap-
id progress towards the achievement of the goals is an imperative.
Sustainable development chapters have the potential to contribute
to this and there is some evidence that in places they are (e.g. the
USMCA RRM).

This chapter, however, is not only concerned with the role trade
cooperation plays in the pursuit of sustainable development. It also
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makes a key normative argument that sustainable development itself
ought to be a governing principle of trade cooperation. The high-lev-
el overview provided above demonstrates that despite the increas-
ing prevalence of sustainable development chapters, it cannot yet be
convincingly claimed that sustainable development is a governing
principle of trade cooperation. Sustainable development is undoubt-
edly having some impact upon the shape of trade cooperation in
some contexts. It is clear, however, that its impact is far from univer-
sal: there is work to be done regarding both the consistency of pro-
visions included, and also the parties engaged in bringing sustaina-
ble development considerations into trade cooperation. Positively, it
can be observed that there is some evidence of recognition that trade
cooperation should be shaped by the needs of sustainable develop-
ment, and that this together with the near universal commitment to
the UNSDGs provides the basis for further incremental progress.
There is, however, a long way to go, and little time to get there.



