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Abstract
This chapter examines the question of self-determination in Western Sahara by looking at the relationship between territorial control, sovereignty, and the territory’s demographic composition. Highlighting the inadequacy of the dominant framework of modern nation-states given the borderless nature of this desert region, the chapter identifies the challenge in defining both the “people” and the “territorial unit” of Western Sahara amidst colonial legacies and the ongoing armed conflict. Despite these challenges, the chapter demonstrates that under international law the right to self-determination is held by the Sahrawi people as a whole – and not by the population currently inhabiting occupied Western Sahara. The chapter argues that by manipulating the demographic facts on the ground in the territories under its control, Morocco attempts to extend its sovereignty and undermine the right to self-determination of the Sahrawi people. Under international law, States and international organisations have an erga omnes obligation not to recognise territorial modifications resulting from violations of the principle of self-determination. 
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1. Introduction 
At the heart of the issue of Western Sahara lies a fundamental question of self-determination and territorial sovereignty. This vast desert territory situated on the northwestern coast of Africa, with its fluid borders and historically nomadic populations, embodies the complexities of defining and asserting national identity and territorial control within the dominant paradigm of the modern nation-state with fixed inviolable borders. Against the backdrop of historical colonial partitions and long-lasting armed conflicts, multiple actors offer alternative narratives on the indeterminate spatial and demographic dimensions of sovereignty in Western Sahara.
The International Court of Justice (ICJ) has affirmed the right of the Sahrawi people to self-determination in its Advisory Opinion on Western Sahara of 16 October 1975.[footnoteRef:2] The right of peoples to self-determination is now a jus cogens norm of international law enshrined in many international and regional instruments,[footnoteRef:3] which generates erga omnes obligations for all States and international organisations (IOs). Fifty years after the ICJ Advisory Opinion on Western Sahara, the territory remains contested. The promise of a referendum for the free and genuine expression of the will of the Sahrawis has never materialised.[footnoteRef:4] Moroccan authorities continue to claim sovereignty and have consolidated their control over most of the territory of Western Sahara, while the national liberation movement of the Frente Popular para la Liberación de Saguia el-Hamra y de Río de Oro (Frente POLISARIO or Front Polisario) has established its headquarters in refugee camps in Algeria.  [2:  ICJ, Western Sahara, Advisory Opinion of 16 October 1975, ICJ Rep 12 [1975]. ]  [3:  Article 1.2 of the Charter of the United Nations, 26 June 1945; common Articles 1.1 and 1.3 of the International Covenant on Civil and Political Rights, 999 UNTS 171 [1976], and of the International Covenant on Economic, Social and Cultural Rights, 993 UNTS 3 [1976] adopted by UNGA Resolution 2200A (XXI) of 16 December 1966; Principle VI of UNGA Resolution 2625 (XXV), Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations, 24 October 1970 (Declaration on Friendly Relations) (inter alia). 
See also the reaffirmation of the right to self-determination of peoples which remain under colonial domination and foreign occupation in the United Nations Millennium Declaration (UNGA Resolution 55/2 of 8 September 2000) and the 2005 World Summit Outcome (UNGA Resolution 60/1 of 16 September 2005); and eighty-eight Resolutions of the United Nations General Assembly on the Universal realization of the right of peoples to self-determination, whose wording has remained nearly unchanged since UNGA Resolution 36/10 of 28 October 1981 to the latest UNGA Resolution 78/193 of 19 December 2023 (adjourned at 13 April 2024). 
The right of people to self-determination is also included in the African Charter of Human and Peoples’ Rights,  and the Arab Charter on Human Rights, which Morocco has not ratified (Article 20 of the African Charter on Human and Peoples’ Rights (Banjul Charter), 27 June 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), and Article 2.1 of the Arab Charter on Human Rights, 22 May 2004, [ST/HR/]CHR/NONE/2004/40/Rev.1). ]  [4:  Territorial referenda and plebiscites are a recognised legitimate means to exercise self-determination. See ICJ, Western Sahara, para. 59; Antonello Tancredi, ‘A Normative “Due Process” in the Creation of States Through Secession’ in Marcelo G. Kohen (ed), Secession: International Law Perspectives (Cambridge University Press 2006) 189. Cf. Allen Buchanan, ‘Uncoupling Secession from Nationalism and Intrastate Autonomy from Secession’ in Hurst Hannum and Elleen F. Babbitt (eds), Negotiating Self-Determination (Lexington Books 2005) 83; James Crawford, The Creation of States in International Law (Oxford University Press 2006) 107-130; Daniel Moeckli and Nils Reimann, ‘Independence Referendums in International Law’ in Jure Vidmar, Sarah McGibbon and Lea Raible (eds), Research Handbook on Secession (Edward Elgar 2020) 104-105.] 

Recent years have seen an emergent shift in favour of recognising Morocco’s sovereignty claim to Western Sahara, as apparent from the positions adopted by an increasing number of third States in the United Nations (UN), the support for Morocco’s autonomy plan, and the establishment of consulates in Western Sahara.[footnoteRef:5] However, Morocco’s presence in part of Western Sahara is considered as occupation under international law.[footnoteRef:6] The prohibition of annexation forbids States from coercively acquiring the territory of a recognised Non-Self-Governing entity such as Western Sahara.[footnoteRef:7] According to the Articles on Responsibility of States for Internationally Wrongful Acts (Articles on State Responsibility) and the principle ex injuria jus non oritur, the outcomes of a State’s unlawful acts should not be recognised as lawful.[footnoteRef:8] States and IOs should cooperate to bring to an end territorial acquisitions pursued in violation of the principle of self-determination or the prohibition of use of force.[footnoteRef:9] [5:  Stephen Allen and Jamie Trinidad, The Western Sahara Question and International Law Recognition Doctrine and Self-Determination (Routledge 2024). As of August 2024, France was the latest country to recognise Morocco’s sovereignty and backing Morocco’s autonomy plan for Western Sahara (Sarah Zaaimi, France has sided with Morocco on the Western Sahara. How might Algeria respond? (New Atlanticist, 1 August 2024). ]  [6:  UNGA Resolution 34/37, 21 November 1979 (Question of Western Sahara), point 5. ]  [7:  Declaration on Friendly Relations: ‘The territory of a State shall not be the object of acquisition by another State resulting from the threat or use of force. No territorial acquisition resulting from the threat or use of force shall be recognized as legal.’ ICJ, Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, Summary of the Advisory Opinion of 25 February 2019, 2019 ICJ Rep. 95 (Chagos), para. 160: ‘Both State practice and opinio juris at the relevant time confirm the customary law character of the right to territorial integrity of a non-self-governing territory as a corollary of the right to self-determination.’ Brunk and Hakimi argue that that the prohibition of annexations, regulating the acquisition of title to territory, should have jus cogens status and has distinct significance from the prohibitions of the use of force and aggression and the right to self-determination (Ingrid Brunk and Monica Hakimi, ‘The Prohibition of Annexations and the Foundations of Modern International Law’ [2024] 118(3) American Journal of International Law, 417-467). ]  [8:  ILC, Articles on Responsibility of States for Internationally Wrongful Acts, November 2001, Supplement No. 10 (A/56/10), chp.IV.E.1. (Articles on State Responsibility), Article 41.2. ]  [9:  See inter alia ICJ, Legal Consequences arising from the Policies and Practices of Israel in the Occupied Palestinian Territory, including East Jerusalem, Advisory Opinion, 19 July 2024 (Israel’s Policies and Practices in the Occupied Palestinian Territory). ] 

Building upon the body of scholarship that has investigated the illegality of the occupation and the implications for the right of the Sahrawis to self-determination,[footnoteRef:10] this chapter explores the spatial and demographic dimensions of self-determination and sovereignty in the context of Western Sahara by considering Morocco’s tactics to establish its territorial sovereignty and annex the occupied territories. Section 2 illustrates the ‘demographic struggle’ that characterises the question of Western Sahara and argues that by manipulating the demographic facts on the ground in the territories under its control, Morocco aims to extend its sovereignty and undermine the right to self-determination of the Sahrawi people. As demonstrated in section 3, however, these attempts are contrary to international law. The non-Sahrawi sections of the population currently inhabiting occupied Western Sahara should be excluded from the political unit entitled to exercise the right to self-determination. The latter should be implemented with respect to the territorial integrity and full decolonisation of the Non-Self-Governing Territory of Western Sahara as a whole. Under international law, States and IOs have an erga omnes obligation not to recognise territorial modifications resulting from violations of the principle of self-determination in Western Sahara.  [10:  For a recent account, see Allen and Trinidad (2024). ] 


2. The Shaping of Territorial Sovereignty through Demographic Struggles in Western Sahara
The spatial and demographic elements of sovereignty constitute a fundamental aspect of the dynamics of statehood and self-determination.[footnoteRef:11] The territory is a locus of collective identity and political agency, where communities assert their right to determine their political status and pursue aspirations for autonomy or independence.[footnoteRef:12]  [11:  External sovereignty can be defined as the ‘lasting, independent authority over a certain territory and the inhabitants thereof’ which renders the State an independent party in relation to other States or IOs (Markku Suksi, Bringing in the people: a comparison of constitutional forms and practices of the referendum (Martinus Nijhoff 1993) 16).]  [12:  The sociopolitical understanding of the ‘state’ views it as a collective political entity that represents a well-defined community of individuals residing within specific geographic boundaries, where the people’s collective agency is the source of the state’s legitimacy and sovereign powers. Jean Jacques Rousseau, The Social Contract - Or Principles of Political Right (1762): ‘Sovereignty, being nothing less than the exercise of the general will, can never be alienated, and that the Sovereign, who is no less than a collective being, cannot be represented except by himself: the power indeed may be transmitted, but not the will’; ‘If then the people promises simply to obey, by that very act it dissolves itself and loses what makes it a people; the moment a master exists, there is no longer a Sovereign, and from that moment the body politic has ceased to exist’ (18). 
In many modern democracies, the legitimacy of a government’s authority hinges on the consent of the governed, affirming that the constitutional and sovereign power to govern is bestowed by the people. See inter multis Article 1.2 of the Constitution of the Italian Republic, 22 December 1947: ‘Sovereignty belongs to the people, who exercise it in the manner and within the limits provided for by the Constitution.’; Article 3 of France’s Constitution of 4 October 1958: ‘National sovereignty shall vest in the people, who shall exercise it through their representatives and by means of referendum.’; Constitution of the Federative Republic of Brazil of 5 October 1988, with the alterations introduced by Constitutional Amendments No. 1/1992 through 64/2010 and by Revision Constitutional Amendments No. 1/1994 through 6/1994: ‘All power emanates from the people, who exercise it by means of elected representatives or directly, as provided by this Constitution’; Article 20.2 of the Basic Law for the Federal Republic of Germany, as last amended by the Act of 19 December 2022: ‘All state authority is derived from the people. It shall be exercised by the people through elections and other votes and through specific legislative, executive and judicial bodies.’] 

The geographical dimension defines the people entitled to exercise self-determination by shaping its territorial boundaries. The principle of self-determination affirms the right of all peoples freely to determine, without external interference, their political status, and to pursue their economic, social, and cultural development.[footnoteRef:13] The external limb of self-determination pertains to the right of people freely to determine their international legal status by deciding to join an existing State, or create a new independent State.[footnoteRef:14] In the aftermath of the Second World War, this principle provided a basis for most colonised and Non-Self-Governing territories to break free from the vestiges of colonial domination and oppression. A series of resolutions of the UN General Assembly provided a framework for the cessation of colonial rule and for people who had long been subjected to external control to regain their sovereignty by choosing between free association or integration with an existing State or independence,[footnoteRef:15] facilitating the emergence of independent States in the form of the modern liberal understanding of statehood. This, in turn, is reflected in the 1933 Montevideo Convention on the Rights and Duties of States, which lists a permanent population and a defined territory as two of the four constitutive elements of statehood.[footnoteRef:16]  [13:  See Principle V of the Declaration on Friendly Relations. See also Article 1 of the UN Charter, and common Article 1 of the 1966 International Covenant on Civil and Political Rights and International Covenant on Economic, Social and Cultural Rights. ]  [14:  See inter multis Antonio Cassese, Self-Determination of Peoples: A Legal Reappraisal (Cambridge University Press 1995). ]  [15:  UNGA Resolution 1514(XV), Declaration on the Granting of Independence to Colonial Countries and Peoples, 14 December 1960 (Declaration on Decolonisation); UNGA Resolution 1541(XV), Principles which should guide members in determining whether or not an obligation exists to transmit the information called for under Article 73(e) of the Charter, 15 December 1960; UNGA Resolution 2131(XX), Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States and the Protection of Their Independence and Sovereignty, 21 December 1965; UNGA Resolution 2625(XXV), Declaration on Friendly Relations.]  [16:  Montevideo Convention on Rights and Duties of States adopted by the Seventh International Conference of American States, 26 December 1933, 165 LNTS 19, Article 1. On state recognition, see generally John Dugard and David Raic, ‘The role of recognition in the law and practice of secession’ in Kohen (2006) 94-137. ] 

However, populations within a given territory are often diverse and heterogeneous, comprising multiple ethno-cultural, linguistic, and religious groups, each with distinct historical narratives, political aspirations, and perceptions of territorial ownership and entitlement. Divergent interpretations of territoriality and self-determination may emerge within these populations, leading to competing claims. This is particularly pronounced in the Sahara region, where historically nomadic and tribal communities inhabited vast borderless desert landscapes. In Western Sahara, the complexity is exacerbated by the legacy of unfulfilled decolonisation on aspirations for statehood, independence, and self-determination. 
The following sections explore the historical, legal, and demographic dimensions of the Sahrawi people’s right to self-determination within the context of Western Sahara’s post-colonial reality and ongoing occupation by Morocco. Section 2.1 explores the historical backdrop of Western Sahara’s colonisation by Spain and the birth of the national liberation movement that shapes the indigenous Sahrawi people’s claims to self-determination. Section 2.2 examines the demographic struggle that ensued after Morocco’s occupation. Finally, section 2.3 discusses Front Polisario’s allegations about Morocco’s settler-colonial strategies to reshape Western Sahara’s demographic landscape today, diluting the Sahrawi people’s presence and undermining their right to self-determination. 

2.1. The Colonial Legacy and the Right of the Indigenous Sahrawi People to Self-Determination
Western Sahara is a sparsely inhabited territory occupying a desert Atlantic-coastal area of northwest Africa. Besides the Atlantic Ocean on the west and northwest, it borders modern-day Morocco on the north, Algeria in the northeast, and Mauritania on the east and south. Western Sahara includes territories currently occupied and administered by Morocco, as well as territories controlled by the national liberation movement of Front Polisario. Western Sahara has historically been inhabited by the Sahrawi people, an ethnic group native to the western part of the Sahara desert with Hassani Arab, Sanhaji Berber, and West African descent. The Sahrawis are a traditionally nomadic group of Sunni Islamic religion, historically organised in ‘matrifocused’ tribes and tribal confederations, without a centralised governing authority.[footnoteRef:17]  [17:  Konstantina Isidoros, Nomads and Nation-Building in the Western Sahara: Gender, Politics and the Sahrawi (Bloomsbury Academic 2019). ] 

The boundaries of the historical space of Western Sahara are not easily delineated. The region’s nomadic and pastoralist communities historically traversed vast expanses of desert terrain with no fixed territorial demarcations.[footnoteRef:18] Consequently, the notion of Western Sahara as a territorially bounded entity conforming to the modern paradigm of the nation-State is inherently challenging.[footnoteRef:19] Like many other colonies with fluid societies and no hard geographic borders,[footnoteRef:20] the contours of what we now identify as Western Sahara were defined by colonial partitions and administrative units.[footnoteRef:21] The territory was officially established as a Spanish colony with the division of spheres of influence in Africa during the Berlin Conference in 1884, and was named Spanish Sahara until Spain’s withdrawal in 1975. In January 1958, a decree formally declared Spanish Sahara a new province of the Spanish national territory.[footnoteRef:22]  [18:  See Alicia Campos-Serrano and Jose Antonio Rodríguez-Esteban, ‘Imagined territories and histories in conflict during the struggles for Western Sahara, 1956-1979’ [2017] 55 Journal of Historical Geography: ‘Maps drawn by geographers and anthropologists during colonial times usually defined no clear borders for the ‘nomads’ of the western fringe of the Saharan desert. One of those maps … shows how the movement of the local population and their conception of the space clearly transcended well-defined colonial frontiers, but without generating alternative ones.’ (45). ]  [19:  The difficulty in defining Western Sahara and more generally the broader region within the framework of modern nation-states was acknowledged by the ICJ which, in the Western Sahara Advisory Opinion, accepted Morocco’s stance that the Court should take into account ‘the special structure of the Sherifian State’, and explained that ‘No rule of international law … requires the structure of a State to follow any particular pattern, as is evident from the diversity of the forms of State found in the world today’ (ICJ, Western Sahara, para. 94). ]  [20:  As Kolossov has observed, ‘The European concept of the boundary as a strictly defined line was imposed on regions in Asia and Africa that had never known it before’ (Vladimir Kolossov, ‘Border studies: Changing perspectives and theoretical Approaches’ [2005] 10(4) Geopolitics 611).]  [21:  Kattan defines ‘partition’ as an ‘imposed boundary’ that ‘either severs territory from a people claiming self-determination without their consent, or it involves unilateral claims to sovereignty over land and maritime spaces absent the consent of other states. Even where consent has been obtained to the establishment of an imposed boundary, there may be serious concerns as to how that consent was obtained, and whether it was the result of coercion or duress. While the political representatives of those affected by partition may have consented to the division, they may not agree on the location of the boundary that is left to the exclusive discretion of the partitioning power or powers.’ (Victor Kattan, ‘The persistence of partition: Boundary-making, imperialism, and international law’ [2022] 94 Political Geography, 2). Kattan notes that ‘partition has been employed as a policy of imperial control throughout modern political history’ (3). The political geographer O’Leary defines ‘partition’ as ‘a fresh border cut through at least one community’s homeland, creating at least two separate political units under different sovereigns or authorities’ which is the fruit of is ‘a political decision determined by imperial or external state parties’ (Brendan O’Leary, ‘Analysing partition: Definition, classification, and explanation’ [2007] 26 Political Geography 888, 903).]  [22:  Campos-Serrano and Rodríguez-Esteban [2017] 49. ] 

In the 1960s, the boundaries and fate of Western Sahara as a new postcolonial reality became highly contested. The territory was disputed between the newly independent States of the Kingdom of Morocco (1956) and the Islamic Republic of Mauritania (1960). Morocco claimed the territory as part of a ‘Greater Morocco’ based on the territorial possessions of the old Sherifian Empire, while Mauritania argued that the territory had belonged to an ‘Ensamble Mauritanien’ of nomadic communities regularly crossing the desert. At the end of the 1960s, a strong local national movement emerged, represented by Front Polisario, suggesting the idea of a Sahrawi nation (corresponding to the land of the then Spanish Sahara) for the Sahrawi people (comprised of the ‘natives’ living within the existing colonial borders).[footnoteRef:23] The political organisation of this movement was made possible by the increased sedentarisation of the local population because of the extractive economic system of Spanish Sahara, based on the employment of Sahrawis in caves and mines.  [23:  ibid. 53 and ff. ] 

The creation of a Sahrawi nation-state within existing colonial borders would have been compatible with the principle of uti possidetis, which established respect for colonial borders in the configuration of new independent States emerging from the exercise of self-determination of peoples subject to alien subjugation, domination, and exploitation.[footnoteRef:24] Other forms of statehood and sovereignty were not possible within the framework of dominant international law of decolonisation, which was based on the creation of modern nation-states with defined boundaries protected by the principles of territorial integrity, inviolability of borders, and non-interference.[footnoteRef:25] Therefore, the Sahrawi independentist movement emerged within the framework of the continuity of Spanish Sahara’s territoriality as an expression of decolonisation. Started as an anti-colonial insurgency against Spanish forces in 1973-1975, Front Polisario later engaged in a liberation war against Morocco, without modifying its territorial claims. [24:  See principle of self-determination in the Declaration on Decolonisation . ]  [25:  Some alternative proposals, which were largely ignored, included creating an International Law of the Desert, similar to that for the sea, where the desert was to be considered as a space open to the free passage of the nomadic population (Robert Rezette, Le Sahara Occidentale et les frontieres marocaines (1975)).] 

Following the establishment of a Special Committee on Decolonization, the Spanish Sahara was included in 1963 in the preliminary list of Non-Self-Governing Territories to which the 1960 UN General Assembly Resolution 1514(XV) on the Declaration on the Granting of Independence to Colonial Countries and Peoples (Declaration on Decolonisation) applied. Between 1966 and 1973, several resolutions of the UN General Assembly called on Spain to hold a referendum on self-determination in the territory,[footnoteRef:26] and on 20 August 1974, Spain eventually announced that a referendum on self-determination would be held in the first six months of 1975. However, on 13 December 1974, the General Assembly requested an Advisory Opinion to the ICJ on the question of Western Sahara,[footnoteRef:27] and Spain suspended the organisation of the referendum pending the proceeding.  [26:  See UNGA Resolution 2229(XXI), 20 December 1966 (Question of Ifni and Spanish Sahara); UNGA Resolution 2354(XXII), 19 December 1967; UNGA Resolution 2428(XXIII), 18 December 1968; UNGA Resolution 2591(XXIV), 16 December 1969; UNGA Resolution 2711(XXV), 14 December 1970; UNGA Resolution 2938(XXVII), 14 December 1972; UNGA Resolution 3162(XXVIII), 14 December 1973.]  [27:  UNGA Resolution 3292(XXIX), Question of Spanish Sahara, 13 December 1974.] 

In its Advisory Opinion of 16 October 1975, the ICJ found that Western Sahara was not terra nullius[footnoteRef:28] – hence, any territorial acquisition through use of force would be considered unlawful occupation. The Court recognised the existence, at the time of Spanish colonisation, of historic land rights and legal ties between both Morocco and Mauritania and the territory of Western Sahara.[footnoteRef:29] However, doubting the ‘geographical unity of Western Sahara with Morocco’ and considering ‘the paucity of evidence of unambiguous display of authority with respect to Western Sahara’,[footnoteRef:30] the Court found that such ties did not establish any tie of territorial sovereignty.[footnoteRef:31] Instead, the matter should be decided through the ‘consultation of the indigenous population by means of a referendum to be conducted by the administering Power under UN auspices’ as a means of giving effect to the principle of self-determination included in the Declaration on Decolonisation.[footnoteRef:32]  [28:  ICJ, Western Sahara, para. 68. ]  [29:  ibid. ]  [30:  ibid. 92. ]  [31:  Ibid. para. 128. ]  [32:  ICJ, Western Sahara, para. 48 and ff. ] 

The territory of Western Sahara considered by the Court, that defined the people entitled to the right of self-determination, coincided with the colonial maps of Spanish Sahara since 1958, comprising the regions of Saguía el-Hamra and Río de Oro.[footnoteRef:33] The people entitled to the right to self-determination were the original inhabitants of such territory – the Sahrawis.[footnoteRef:34] This was in line with the previous resolutions of the UN General Assembly, in particular Resolution 2983(XXVII) of 1966 which had affirmed the inalienable right of the ‘indigenous people’ of Spanish Sahara – including the exiles – to self-determination.[footnoteRef:35]  [33:  Campos-Serrano and Rodríguez-Esteban [2017] 55-56. ]  [34:  The ICJ noted that ‘Western Sahara, if somewhat sparsely populated, was a territory across which socially and politically organized tribes were in constant movement …’, demonstrating a certain degree of temporal and geographic permanence (ICJ, Western Sahara, para. 92). ]  [35:  Point 4 (A) and (B) of UNGA Resolution 2983(XXVII), Question of Ifni and Spanish Sahara, 20 December 1966. ] 


2.2. The Origin of the Demographic Struggle for Territorial Sovereignty 
The legal status of post-colonial Western Sahara should thus have been determined by the will of the indigenous population, who should have been given the choice to decide between independence or integration with Morocco. However, less than one month after the ICJ delivered its opinion, on 6 November 1975, King Hasan II of Morocco mobilised the country’s military force against Spanish troops in Western Sahara, accompanied by hundreds of thousands of civilian volunteers – animated by religious feeling and the belief that they were fighting against European encroachments on Moroccan and Islamic soil – in what has been called the ‘Marche Verte’ (Green March).[footnoteRef:36] About 350,000 Moroccans took part to the government’s systematic and organised mobilisation effort,[footnoteRef:37] penetrating some 10 kilometres into the territory before the King halted the march.[footnoteRef:38] [36:  See Jerome B. Weiner, ‘The Green March in Historical Perspective’ [1979] 33(1) Middle East Journal, 20-33. ]  [37:  Allen and Trinidad (2024) 11. ]  [38:  Weiner (1979), 29. ] 

The Green March was condemned by the UN Security Council,[footnoteRef:39] and has been regarded as an attempt to bypass the ICJ’s Advisory Opinion and a way to coerce Spain handing over Western Sahara.[footnoteRef:40] Negotiations in this sense between Spanish, Moroccan, and Mauritanian officials had begun almost immediately after the ICJ Advisory Opinion. On 14 November 1975, Spain signed the tripartite Madrid Agreement, by which it agreed to retire from Western Sahara and unilaterally established a provisional administration of Mauritania and Morocco over the territory.[footnoteRef:41]  [39:  UNSC Resolution 380, 6 November 1975. ]  [40:  Ben Saul, ‘The status of Western Sahara as occupied territory under international humanitarian law and the exploitation of natural resources’ [2015] 27(3) Global Change, Peace & Security 305 and ff. ]  [41:  Morocco, Mauritania and Spain, Declaration of principles on Western Sahara, 14 November 1975, UNTS 988 I-14450, 259. ] 

The Madrid Agreement did not affect the international status of Western Sahara as a Non-Self-Governing Territory under international law.[footnoteRef:42] According to the then UN Legal Counsel Hans Correll, Spain alone could not have unilaterally transferred its responsibilities as administering power upon any of the other signatories.[footnoteRef:43] Thus, the right to self-determination of the Sahrawis was not affected by Morocco or Mauritania’s territorial claims to the region.[footnoteRef:44]  [42:  Saul [2015] 313. ]  [43:  Letter dated January 29, 2002 from the Under Secretary-General for Legal Affairs, the Legal Counsel, addressed to the President of the Security Council, February 12, 2002 (Corell Opinion) [S/2002/161], para. 6.]  [44:  Milena Sterio, The Right to Self-Determination under International Law. “Selfistans,” secession, and the rule of the great powers (Routledge 2013) 90-91. ] 

Nevertheless, many Sahrawis were forcible displaced and sought asylum in third countries. The Green March and Moroccan-Mauritanian partition of Western Sahara brought about a guerrilla war with the Front Polisario, as a result of which half of the local population fled to Algeria and settled in refugee camps near the border, where Front Polisario established its headquarter and organised its resistance. On 27 February 1976, Front Polisario government proclaimed the Sahrawi Arab Democratic Republic (SADR),[footnoteRef:45] later recognised by several States and by the African Union as the legitimate government in exile.[footnoteRef:46] Mauritania formally recognised Front Polisario’s claims to the territory and withdrew its troops in 1979. Conversely, Morocco extended its control to the 80% of the territory of Western Sahara[footnoteRef:47] and delimited it with a 2720 km military wall (Berm) running from northeast to southwest, leaving out the territories controlled by Front Polisario from its base in the refugee camps in Algeria.  [45:  See text of the Proclamation of the First Government of the Saharawi Arab Democratic Republic, Bir Lahlou, 27 February 1976, available at < https://aceproject.org/ero-en/regions/africa/EH/western-sahara-occidental-sahara-proclamation-of >. ]  [46:  According to available data, a total of 84 states have recognised RASD since its existence, but 39 have withdrawn, frozen, or suspended their recognition since the 1990s (see Allen and Trinidad (2024) 22). ]  [47:  Allen and Trinidad (2024) 15. ] 

Front Polisario and Morocco engaged in an armed struggle until the UN-sponsored ceasefire between of 1991, which was followed by the establishment of the UN Mission for the Referendum in Western Sahara (MINURSO),[footnoteRef:48] whose mandate included organising a referendum to enable the people of Western Sahara to exercise their right to self-determination by choosing between independence or integration with Morocco.[footnoteRef:49] MINURSO’s mandate covers the territory corresponding to the former Spanish Sahara, referring to the same map utilised by the ICJ in its Advisory Opinion.[footnoteRef:50]  [48:  UNSC Resolution 690, 29 April 1991.]  [49:  See MINURSO’s original mandate available at < https://minurso.unmissions.org/mandate >. ]  [50:  Campos-Serrano and Rodríguez-Esteban [2017] 55-56. ] 

According to the mandate, the referendum should be organised in accordance with the so-called Settlement Plan accepted in principle by Morocco and Front Polisario on 30 August 1988.[footnoteRef:51] The proposal provided that all Saharans counted in the 1974 census taken by the Spanish authorities and aged 18 years or over, whether currently present in the territory or outside as refugees or for other reasons, will have the right to vote in the referendum.[footnoteRef:52] Furthermore, an Identification Commission assisted by UN High Commissioner for Refugees (UNHCR) would review the Spanish census to account for the Saharan population growth and conduct a census of Saharan refugees living outside the territory qualified to participate in the referendum.[footnoteRef:53] This was in accordance with the UN General Assembly Resolution 2983(XXVII) of 1966, which invited the then administering power (Spain) to ‘create a favourable climate for the referendum to be conducted on an entirely free, democratic and impartial basis, by permitting, inter alia, the return of exiles to the Territory’, and to ‘take all the necessary steps to ensure that only the indigenous people of the Territory participate in the referendum’.[footnoteRef:54] [51:  See UNSC, Report of the Secretary-General, The Situation Concerning Western Sahara, 18 June 1990. ]  [52:  ibid. para. 24. ]  [53:  ibid. paras. 24, 66. ]  [54:  Point 4 (A) and (B) of UNGA Resolution 2983 (XXVII), Question of Ifni and Spanish Sahara, 20 December 1966. ] 

However, the UN in practice relinquished control over the identification process to Morocco and Front Polisario, making them be responsible for distributing and submitting application forms to potential voters, with the exception of applicants located in Mauritania.[footnoteRef:55] This undermined the impartiality of the identification process. For instance, a 1995 report by Human Rights Watch denounced Morocco’s practice of threatening and excluding Sahrawis living in the Moroccan-controlled territory believed to be likely to vote for independence, transferring thousands of individuals, who it claimed were Sahrawis, into the territory, and submitting applications on behalf of individuals without ties to Western Sahara, as MINURSO itself confirmed.[footnoteRef:56]  [55:  Human Rights Watch, ‘Keeping it Secret: The United Nations Operation in the Western Sahara’, 1 October 1995, available at < https://www.refworld.org/reference/countryrep/hrw/1995/en/21829 >. ]  [56:  ibid.] 

Morocco engaged in what has been termed a ‘demographic struggle’[footnoteRef:57] to influence the outcome of the potential referendum by altering the residing population who it claimed should be entitled to vote.[footnoteRef:58] Large-scale, State-sponsored settlement schemes incentivised an estimated 170,000 Moroccans to relocate to occupied Western Sahara through lucrative job offers, high salaries, housing subsidies, and heavy investment in infrastructure.[footnoteRef:59] This settler-colonial movement violated paragraphs 71 and 72 of the Settlement Plan, which permitted Western Saharans resident outside of the territory to return to the Western Sahara only after their voting eligibility has been established by the Identification Commission, and did not allow non-Sahrawis to settle and vote in the referendum. These episodes of ‘demographic engineering’[footnoteRef:60] permanently changed the demographic structure of Western Sahara, reducing and diluting the presence of Sahrawis.[footnoteRef:61] This, coupled with allegations of obstructions against both Morocco and Front Polisario, led the UN to question the legitimacy, fairness, and transparency of the potential deliberative process and in 1996, the Security Council suspended the identification process and reduced MINURSO’s presence in Western Sahara.[footnoteRef:62]  [57:  ibid. ]  [58:  Ehud Eiran, Post-colonial settlement strategy (Edinburgh University Press 2019) 1.]  [59:  The exact number of people who have relocated as a result of the Moroccan government’s policy is hard to estimate. See Oded Haklai, ‘Settlers and Territorial Control’ [2022] International Studies.]  [60:  Cf. Milica Z. Bookman, The Demographic Struggle for Power: The Political Economy of Demographic Engineering in the Modern World (Frank Cass & Co 1997); John McGarry, ‘Demographic engineering: the state-directed movement of ethnic groups as a technique of conflict regulation’ [1998] 21 Ethnic and Racial Studies 613-638; Paul Morland, Demographic Engineering: Population Strategies in Ethnic Conflict (Ashgate 2014). ]  [61:  Critics pointed out that the ‘the United Nations-monitored ceasefire allowed the Moroccan authorities to consolidate their presence and cohesively begin to alter the demographic character of the Territory’ (address of researcher Michael Bhatia in UNGA, Special Committee on the Situation with regard to the Implementation of the Declaration on the Granting of Independence to Colonial Countries and Peoples: Western Sahara – Working Paper Prepared by the Secretariat, 2 June 1999 [A/AC.109/1999/11]). ]  [62:  UNSC Resolution 1056, 29 May 1996. ] 

In the following decades, the history of Western Sahara has been defined by diplomatic deadlock over the territorial dispute and occasional escalations in tension. Efforts to resolve the conflict between Morocco and the Front Polisario, representing the SADR, failed to produce a lasting solution. In the early 2000s, James Baker, the UN Secretary-General’s Personal Envoy, introduced two plans aimed at resolving the issue: granting limited autonomy to Western Sahara under Moroccan sovereignty,[footnoteRef:63] which was rejected by the Front Polisario, and organising a referendum offering independence, autonomy, or integration into Morocco,[footnoteRef:64] which was rejected by Morocco. By 2007, Morocco proposed its own autonomy plan, offering self-governance for the region while maintaining Moroccan sovereignty and ‘national unity’.[footnoteRef:65]  [63:  UNSC, Report of the Secretary-General on the situation concerning Western Sahara, 20 June 2001 [S/2001/613]. ]  [64:  UNSC, Report of the Secretary-General on the Situation Concerning Western Sahara, 23 May 2003 [S/2003/565]. ]  [65:  See Annex to the Letter dated 11 April 2007 from the Permanent Representative of Morocco to the United Nations addressed to the President of the Security Council, 13 April 2007 [S/2007/206]: ‘Moroccan initiative for negotiating an autonomy statute for the Sahara region’.] 

The following years saw increased tensions and violent clashes between Sahrawis and the Moroccan government. In November 2020, the ceasefire brokered in 1991 was broken amid growing frustration for the fruitless peace process and the escalation of hostilities.[footnoteRef:66] Meanwhile, Morocco continued to invest in infrastructure and development projects in Western Sahara, which were described by the representatives of Front Polisario as efforts to ‘consolidate and normalize [the] military occupation and the illegal annexation of parts of Western Sahara’.[footnoteRef:67] These infrastructural investments are accompanied by demographic policies that are also perceived as mechanisms to assert sovereignty and create faits accomplis on the ground. The allegations about Morocco’s demographic strategy are explored in the next section. [66:  Morocco and Front Polisario have accused each other of violating the ceasefire first. See e.g. UNSC, Letter dated 22 January 2020 from the Permanent Representative of Morocco to the United Nations addressed to the President of the Security Council [S/2020/64] and UNSC, Letter dated 20 November 2020 from the Permanent Representative of South Africa to the United Nations addressed to the President of the Security Council (ANNEX) [S/2020/1131]. ]  [67:  See e.g. UNSC, Report of the Secretary-General, Situation concerning Western Sahara, 23 September 2020 [S/2020/938], para. 8; UNSC, Report of the Secretary-General, Situation concerning Western Sahara, 1 October 2021 [S/2021/843], para. 19. See also UNSC, Report of the Secretary-General, Situation concerning Western Sahara, 1 October 2024 [S/2024/707], para. 11, referring to the Letter from H.E. Mr Brahim Ghali, President of the Sahrawi Republic and Secretary General of the Frente Popular para la Liberación de Saguía el-Hamra y de Río de Oro (Frente POLISARIO), addressed to H.E. Mr António Guterres, Secretary-General of the United Nations Bir Lehlou, of 16 October 2023. ] 


2.3. Front Polisario’s Allegations on Morocco’s Settler-Colonial Demographic Strategy
Representatives of Front Polisario and Sahrawi and independent civil society organisations (CSOs) accuse Moroccan authorities of attempting to reshape the demographic set-up of occupied Western Sahara through settlement policies and a new administrative configuration, with the view of changing the demographic composition and establishing facts on the ground to assert its territorial presence and reinforce its sovereignty claim.[footnoteRef:68]  [68:  Cf. UNGA, Working Paper Prepared by the Secretariat, Implementation of the Declaration on the Granting of Independence to Colonial Countries and Peoples: Western Sahara, 1 February 2019 [A/AC.109/2019/17].] 

In its letters to the UN Security Council, representatives of Front Polisario and SARD have repeatedly accused Morocco of engaging ‘in a large-scale scorched-earth policy, which involves destruction of houses and livelihoods belonging to Sahrawis, the destruction of their properties and the killing of their livestock, with the declared objective of uprooting them from their homes and lands and settling more Moroccan settlers in the Territory as part of colonial settlement plans’.[footnoteRef:69] They allege that ‘[t]he occupying state of Morocco has not only flooded the Occupied Sahrawi Territories with thousands of Moroccan settlers, … but it has also pursued a genocidal policy aimed at forcibly uprooting the Sahrawis from their land, displacing them by force and settling more Moroccan settlers in the Territory, with the declared aim of annihilating the Sahrawi people, confiscating their land, suppressing their right to exist and forcibly imposing a Moroccan colonial fait accompli in Occupied Western Sahara.’[footnoteRef:70] [69:  UNSC, Letter dated 22 November 2023 from the Permanent Representative of South Africa to the United Nations addressed to the President of the Security Council [S/2023/901].]  [70:  UNSC, Letter dated 19 February 2024 from the Permanent Representative of South Africa to the United Nations addressed to the President of the Security Council, 20 February 2024 [S/2024/177], Annex. ] 

CSOs at the UN have also expressed similar concerns. For instance, in a joint statement to the UN Human Rights Council in 2021, for example, fifteen CSOs with consultative status and five CSOs on the roster denounced that ‘[t]hroughout the years Western Sahara has witnessed an extraordinary demographic engineering process, to the extent that the indigenous population has now been massively outnumbered by the occupier-sponsored mass migration of settlers.’[footnoteRef:71] CSOs representatives also informed the UN General Assembly that the Moroccan government, as the occupying power, ‘plunder[ed] natural resources and seize[d] land, which it granted to Moroccan settlers and companies owned by Moroccan army leaders with the aim of altering the territory’s demographic composition’;[footnoteRef:72] that the ‘Occupied Western Sahara had undergone a massive demographic engineering process [by which the] indigenous population was now hugely outnumbered by settlers, whose mass migration had been sponsored by the occupying Power’;[footnoteRef:73] that ‘[t]he many advantages given to Moroccans who relocated to Western Sahara were upsetting the demographic balance and would soon make Sahrawis a minority in their own land’.[footnoteRef:74] In its written statement submitted in August 2024, the International Council Supporting Fair Trial and Human Rights stated that the ‘transfer of Moroccan settlers into Western Sahara is a clear violation of international law, as it seeks to alter the demographic composition of the territory. This policy of colonization not only deprives the Saharawi people of their land and resources but also seeks to erase their cultural and national identity.’[footnoteRef:75] [71:  HRC, Forty-seventh, Annual report of the United Nations High Commissioner for Human Rights and reports of the Office of the High Commissioner and the Secretary-General, 3 June 2021 [A/HRC/47/NGO/33], Joint written statement submitted by American Association of Jurists, Asociación Española para el Derecho Internacional de los Derechos Humanos AEDIDH, Association Mauritanienne pour la promotion du droit, Association mauritanienne pour la transparence et le développement, Association Nationale des Echanges Entre Jeunes, December Twelfth Movement International Secretariat, Freehearts Africa Reach Out Foundation, Fundación Latinoamericana por los Derechos Humanos y el Desarrollo Social, Habitat International Coalition, International Association Against Torture, International Association of Democratic Lawyers (IADL), International Fellowship of Reconciliation, Paz y Cooperación, Plataforma Mulheres em Acção, Right Livelihood Award Foundation, World Barua Organization (WBO), non-governmental organizations in special consultative status, Indian Council of South America (CISA), International Educational Development, Inc., Liberation, Mouvement contre le racisme et pour l'amitié entre les peuples, World Peace Council, non-governmental organizations on the roster, at 2.]  [72:  UNGA, Special Committee on the Situation with regard to the Implementation of the Declaration on the Granting of Independence to Colonial Countries and Peoples, Official Record, Summary of the 2nd meeting, 24 August 2021 [A/AC.109/2021/SR.2], Address by Mr. Fall (Collectif des défenseurs sahraouis des droits de l'homme ) speaking in his personal capacity, para. 64. ]  [73:  UNGA, Special Committee on the Situation with regard to the Implementation of the Declaration on the Granting of Independence to Colonial Countries and Peoples, Official Record, Summary of the 2nd meeting, 24 August 2021 [A/AC.109/2021/SR.2], Address by Mr. Pali, speaking in his personal capacity, para. 77; UNGA, Seventy sixth session, Special Political and Decolonization Committee (Fourth Committee), Official Record, Summary of the 3rd meeting, 23 November 2021 [A/C.4/76/SR.3 ], Address by Mr. Pali, speaking in his personal capacity, para. 80.]  [74:  UNGA, Special Committee on the Situation with regard to the Implementation of the Declaration on the Granting of Independence to Colonial Countries and Peoples, Official Record, Summary of the 2nd meeting, 24 August 2021 [A/AC.109/2021/SR.2], Address by Mr. Sassi (SKC), para. 81; UNGA, Seventy-sixth session, Special Political and Decolonization Committee (Fourth Committee), Official Record, Summary of the 3rd meeting, 23 November 2021 [A/C.4/76/SR.3 ], Address by Mr. Sassi (SKC), para. 74. ]  [75:  UNGA, Written Statement Submitted by International Council Supporting Fair Trial and Human Rights, Annual Report of the United Nations High Commissioner for Human Rights and Reports of the Office of the High Commissioner and the Secretary-General, 26 August 2024 [A/HRC/57/NGO/87]. ] 

The (limited) available demographic studies corroborate these allegations,[footnoteRef:76] although neither party to the dispute is able or willing to provide reliable demographic statistics and make them publicly available. The population of Western Sahara has been fast-growing since 1976.[footnoteRef:77] This continuous growth is only partially due to the natality rate, which has dramatically dropped since the 70s and is now 2.2, just above demographic stability (2.1).[footnoteRef:78] Instead, the population growth can be largely attributed to migration in-flows. While Morocco overall has a negative net migration rate (-3.10/1,000 population),[footnoteRef:79] Western Sahara has a positive migration rate of about 5.40/1,000 population per year[footnoteRef:80] – a unusual occurrence for a territory that faces underdevelopment and occupation.[footnoteRef:81] This means that even today, the population continues to grow because of external immigration.[footnoteRef:82]  [76:  Obtaining reliable and comprehensive demographic data about the population of Western Sahara presents significant challenges due to the lack of official records, the absence of centralised data collection mechanisms, the presence of different administrative authorities, the nomadic lifestyle of some segments of the population, and the restricted access to the territory, that hinders traditional census-taking methods and population surveys. Nonetheless, research and data from humanitarian organisations and international agencies can provide some insights into the demographics of Western Sahara.]  [77:  Wordlometers, Western Sahara.]  [78:  ibid. ]  [79:  Relief Central, Western Sahara, available at < https://relief.unboundmedicine.com/relief/view/The-World-Factbook/563250/all/Western_Sahara > (latest data from 2018-2019). The CIA World Factbook now includes Western Sahara within Morocco, since the US recognised Western Sahara as part of Morocco in 2020. The CIA World Factbook indicates a net migration rate of -1.73/1,000 population in Morocco in 2023, but this does not takes into account migration from Morocco to Western Sahara, since it is considered part of it (CIA, World Factbook, Morocco, available at < https://www.cia.gov/the-world-factbook/countries/morocco/#people-and-society >. ]  [80:  Relief Central, Western Sahara. See also the steady positive net of migration recorded in Worldometers since 1977. ]  [81:  ibid. For comparison, the only African countries with higher net migration than Western Sahara are Gabon and Djibouti. ]  [82:  This positive net migration seem to be largely due to the settlement of Moroccan citizens, in addition to few asylum seekers crossing Western Sahara to reach the northern African coast. See 2013 UNICEF data at < https://esa.un.org/miggmgprofiles/indicators/files/WesternSahara.pdf >. ] 

As a result of the demographic changes brought about by processes of displacement, settlement, and exile, the Saharawi people is now a ‘transnational community spread across different spaces’.[footnoteRef:83] Morocco’s demographic engineering activities prompted significant changes in the demographic size and composition of the residing population in the occupied territories, and Sahrawis are now a permanent minority in that part of their land.[footnoteRef:84] Of a total of around 500,000 Sahrawis, only a quarter lives in the area under Moroccan control, which represents 80% of the territory of Western Sahara. In turn, only 25% of the population residing in the occupied territory of Western Sahara is of Sahrawi origin,[footnoteRef:85] with the remaining majority comprising Moroccan civilians and members of the Moroccan military.[footnoteRef:86]  [83:  Campos-Serrano and Rodríguez-Esteban [2017] 59. ]  [84:  Irantzu Mendia Azkue and Gloria Guzmán Orellana, In occupied land Memory and resistance of women in Western Sahara (Hegoa 2016) 74. ]  [85:  This is the estimate provided by the European Commission to the Court of Justice of the European Union in Front Polisario II, as cited by the Court – see CJEU, Grand Chamber, Joined Cases C‑779/21 P and C‑799/21 P,European Commission and Council of the European Union v Front populaire pour la libération de la Saguia el-Hamra et du Rio de oro (Front Polisario), 4 October 2024, ECLI:EU:C:2024:835 (Front Polisario II), para. 128. 
According to Martin Beristain and Etxeberria Gabilondo, instead, in 2014 Sahrawis constituted the 20 percent of the population of the territory under Moroccan occupation (Carlos Martin Beristain and Francisco Etxeberria Gabilondo, Voces del desierto. La resistencia frente al olvido (Hegoa 2014) 7).]  [86:  ibid. 
Although some Sahrawis habitually residing in the territory occupied by Morocco are regarded by the occupying power as Moroccan citizens, many reject Moroccan nationality and are, under international law, considered stateless (Bronwen Manby, ‘Nationality and statelessness among persons of Western Saharan origin’ [2020] 34(1) Tottel’s Journal of Immigration, Asylum and Nationality Law, 17, 29). International law does not impose any obligation on individuals of Sahrawi origin habitually resident in the Moroccan-controlled territory to seek recognition as a Moroccan national, nor to accept the imposition of Moroccan nationality (see ibid. 29). Conversely, it should be noted that the non-recognition of Morocco’s sovereignty over occupied Western Sahara does not preclude the acceptance of the local Sahrawis’ Moroccan citizenship, if in their interest – see the so-called Namibia exception: ICJ, Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 276, Advisory Opinion of 21 June 1971, ICJ Reports 16 [1971], para. 125.] 

This strategy seemingly aims to modify the demographic ‘facts on the ground’ to control the population element of sovereignty and consolidate the spatial presence with a view of annexing the occupied territories. 

3. Legal Consequences of the Demographic Struggle in occupied Western Sahara
The demographic engineering activities undertaken in occupied Western Sahara and the fragmentation of its territorial continuity described in the previous sections contribute to establishing demographic facts on the ground that consolidate Morocco’s territorial presence and sovereignty claim, prevent the genuine exercise of self-determination of the indigenous Sahrawi people, and pave the way for de facto annexation.[footnoteRef:87] On this premise, this section looks at the consequences of the ongoing demographic struggle and demonstrates that under international law, the political unit entitled to exercise the right to self-determination corresponds to the Sahrawi ‘people’ as a whole – and not to the settler population currently inhabiting occupied Western Sahara (section 3.1). Western Sahara remains a Non-Self-Governing Territory awaiting decolonisation, which should be implemented with respect to its territorial integrity (section 3.2). Given Western Sahara’s status of Non-Self-Governing Territory, Morocco’s presence amounts to prolonged occupation (section 3.3). Other States and IOs have an erga omnes obligation not to recognise territorial modifications resulting from violations of the peremptory norms of international law such as the principle of self-determination and the prohibition of annexation (section 3.4).  [87:  Cf. Haklai [2022].] 


3.1. The ‘Self’ in Right to Self-Determination of the People of Western Sahara 
The right to self-determination is to be exercised by the people of Western Sahara. Notwithstanding Morocco’s efforts to alter the demographic reality on the ground, the current residing population of occupied Western Sahara does not correspond to the people entitled to exercise self-determination. 
A ‘people’ is a collective political entity with shared attributes and history characterised by a sense of national unity and common identity.[footnoteRef:88] A nation-people may correspond to a State’s entire population, be just a part of it, or be scattered across international borders between two or more States.[footnoteRef:89] In the case of the Non-Self-Governing Territory of Western Sahara, in line with the 1966 UN General Assembly Resolution 2983(XXVII), the 1975 ICJ Advisory Opinion, and the 1988 Settlement Plan, the ‘people’ entitled to self-determination corresponds to the indigenous Sahrawi population and its descendants. This was confirmed on 4 October 2024 by the Grand Chamber of the Court of Justice of the European Union (CJEU) in its judgement finding that fisheries and trade agreements concluded between the European Union (EU) and the Kingdom of Morocco applying with respect to goods originating in Western Sahara violated international law (Front Polisario II).[footnoteRef:90] The CJEU explained that the population currently inhabiting the Non-Self-Governing Territory of Western Sahara does not coincide with the territory’s people for the purpose of self-determination, who should instead be identified in the indigenous Sahrawi people as a whole — including exiled and displaced persons abroad:  [88:  Benedict Anderson, Imagined Communities: Reflections on the Origin and Spread of Nationalism (Verso 1991) 6. ]  [89:  See generally Joshua Castellino, International Law and Self-Determination The Interplay of the Politics of Territorial Possession with Formulations of Post-Colonial ‘National’ Identity (Brill 2000), and chapters 6 and 7 on Western Sahara in particular. As the political-scientist Guillermo O’Donnell noted, ‘some states include more than one nation, some nations lack a state, and others, whether they define themselves as a nation or ethnicity or religious identity, are contained in states where other collectives are dominant and/or oppressive.’ (Guillermo O’Donnell, Democracy, agency, and the state: theory with comparative intent (Oxford University Press 2010) (Chapter 4, section 4.3, online)).]  [90:  CJEU, Front Polisario II.] 

the majority of the current population of Western Sahara [under Morocco’s control] is not part of the people holding the right to self-determination, namely the people of Western Sahara. That people, which for the most part has been displaced, is the sole holder of the right to self-determination with regard to the territory of Western Sahara. The right to self-determination belongs to that people, and not to the population of that territory in general…[footnoteRef:91] [91:  ibid. para. 128. ] 

The political unit entitled to exercise the right to self-determination does not include non-Sahrawi settlers and is instead constituted by the Sahrawi people as a whole, including the diaspora, those residing in refugee camps in Algeria, and those living in the territories of Western Sahara under the control of Front Polisario. 

3.2. The Territorial Integrity and Complete Decolonisation of Non-Self-Governing Territories 
A corollary of the right to self-determination is the territorial integrity of Non-Self-Governing Territories. In the 2019 Chagos Advisory Opinion, the ICJ affirmed that, in accordance with consistent State practice, ‘respect for the territorial integrity of a non-self-governing territory is a key element of the exercise of the right to self-determination under international law’.[footnoteRef:92] The Court clarified that in view of its content and the conditions of its adoption, the Declaration on Decolonisation has ‘declaratory character with regard to the right to self-determination as a customary norm’.[footnoteRef:93] Accordingly, self-determination applies to the entirety of a Non-Self-Governing Territory, whose people are entitled to exercise such right in relation to their territory as an integral, complete, unit.[footnoteRef:94]  [92:  ICJ, Chagos, para. 160. ]  [93:  ibid. para. 152. ]  [94:  ibid. para 160. See Victor Kattan, ‘The Chagos Advisory Opinion and the Law of Self-Determination’ [2020] 10 Asian Journal of International Law 12-22. ] 

In the Chagos Advisory Opinion, the ICJ stated that all States must cooperate with the UN to complete the decolonisation of Non-Self-Governing Territories.[footnoteRef:95] This affirmation was based on the Declaration on the Principles of International Law concerning Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations, which states that ‘Every State has the duty to promote, through joint and separate action, realization of the principle of equal rights and self-determination of peoples, in accordance with the provisions of the Charter, and to render assistance to the United Nations in carrying out the responsibilities entrusted to it by the Charter regarding the implementation of the principle.’[footnoteRef:96]  [95:  ICJ, Chagos, para. 180. ]  [96:  Declaration on Friendly Relations. ] 

Western Sahara remains a listed Non-Self-Governing Territory whose decolonisation remains unfulfilled. The fragmentation of Western Sahara’s territorial continuity due to Morocco’s occupation of part of its territory – further evidenced by the construction of the sand wall – is unlawful as it violates territorial integrity of a Non-Self-Governing Territory. All States are required to co-operate to give effect to self-determination, given its erga omnes character, and complete the decolonisation of the territory of Western Sahara as a whole. 

3.3. Prolonged Occupation and International Humanitarian Law 
Western Sahara’s status of Non-Self-Governing Territory means that Front Polisario qualifies itself as a national liberation movement engaged in a struggle against the occupying power. Morocco, on its part, has consistently denied the existence of the occupation in what it calls ‘Moroccan Sahara’, maintaining that it is an integral part of its sovereign territory based on historical claims and factual administrative control.[footnoteRef:97]  [97:  Morocco holds that the only solution to the dispute is the institution of an autonomy statute for the Sahara region which preserves ‘the sovereignty and territorial integrity of Morocco’. In a recent meeting of the General Assembly’s Fourth Committee on and Special Political and Decolonization respectively, Morocco’s representative Ms. Ouazzani Chahdi affirmed that ‘[t]he Moroccan Sahara was not a question of decolonization but rather the completion of the territorial integrity of Morocco’ (Summary record of the 22nd meeting of the Fourth Committee, 3 November 2023 [A/C.4/78/SR.22] para. 102). Two days earlier, Morocco’s representative Ms. Bouchikhi, speaking at the meeting of the Third Committee on Social, Humanitarian & Cultural Issues, had stated that ‘[t]’ territory was Moroccan and would remain so until the end of time’ (UNGA, Summary record of the 45th meeting of the Third Committee, 1 November 2023 [A/C.3/78/SR.45] para. 107). ] 

The ICJ clarified that Morocco does not possess sovereignty over Western Sahara,[footnoteRef:98] but it did not address the issue of occupation in the 1975 Western Sahara Advisory Opinion because this was delivered before the invasion. The UN General Assembly Resolutions 34/37 of 21 November 1979 and 35/19 of 11 November 1980 had deplored the aggravation of the situation resulting from ‘the continued occupation of Western Sahara by Morocco’,[footnoteRef:99] but the UN has since refrained from explicitly labelling Western Sahara as an occupied territory through its resolutions and diplomatic efforts, preferring to refer to it simply as a Non-Self-Governing Territory.  [98:  ICJ, Western Sahara, para. 70.]  [99:  UNGA Resolution 34/37, Question of Western Sahara, 21 November 1979, para. 5, and UNGA Resolution 35/19, Question of Western Sahara, 11 November 1980, para. 3.] 

If Western Sahara is a Non-Self-Governing Territory alien to Morocco’s sovereignty, it follows that the latter’s military presence in part of its territory amounts to prolonged occupation. In his analysis of the legal status of the territory, Ben Saul argued that Western Sahara is to be considered an occupied territory under international humanitarian law because Morocco coercively displaced the Spanish authorities in the course of the events of 1975–1976.[footnoteRef:100] In the Israeli Wall Advisory Opinion, the ICJ found that as long as an conflict has arisen between two States, international humanitarian law applies under common article 2(1) of the Geneva Conventions, ‘in particular, in any territory occupied in the course of the conflict by one of the contracting parties’, including ‘territories not falling under the sovereignty of one of the contracting parties’.[footnoteRef:101] Western Sahara is thus a Non-Self-Governing Territory coercively occupied by Morocco, which maintains effective governmental and administrative control over most of the territory. Under this view, both the law of occupation and general international humanitarian law apply to both the historic conflict between Spain and Morocco that led to the occupation, and the ongoing war with Front Polisario started in 1976 and resumed in 2020.  [100:  Saul [2015] 308. ]  [101:  ICJ, Israeli Wall, paras. 91, 93.] 

The latter is nowadays an international armed conflict. According to Article 1(4) of the 1977 Additional Protocol I to the Geneva Conventions, international conflicts include peoples ‘fighting against colonial domination and alien occupation and against racist regimes in the exercise of their right of self-determination […]’.[footnoteRef:102] Morocco’s ratified Additional Protocol I with no reservations or declarations in 2011,[footnoteRef:103] and Front Polisario issued a unilateral declaration of adherence to the Geneva Conventions and Protocol I in 2015.[footnoteRef:104] Thus, the active hostilities between Front Polisario and Morocco constitute an international armed conflict between a State actor and a national liberation movement taking place in a Non-Self-Governing territory partially occupied by a foreign power.[footnoteRef:105] The unfulfilled decolonisation of this territory should be completed through the free and genuine exercise of the right of self-determination by the Sahrawi people. [102:  Protocol I Additional to the Geneva Conventions of August 12, 1949 and Relating to the Protection of Victims of International Armed Conflicts (adopted June 8, 1977, entered into force December 7, 1978), 1125 UNTS 3 (Additional Protocol I 1977). ]  [103:  See ICRC’s International Humanitarian Law Databases re: Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977, available at < https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/state-parties > (accessed on 12 April 2024). ]  [104:  Available at < http://theirwords.org/media/transfer/doc/declarationofficielle_polisariofront_2015-f426d1a96a4465affd1f87e794374b06.pdf >. ]  [105:  Saul [2015] 305. ] 


3.4. The Duty of Non-Recognition of Unlawful Situations and the Prohibition of Annexation 
Under international law, States and IOs have an erga omnes obligation not to recognise territorial modifications resulting from violations of peremptory norms. This is based on the principle ex iniuria ius non oritur, prohibiting the recognition of internationally unlawful situations. This principle is reflected in Article 41 of the International Law Commission’s 2001 Articles on State Responsibility, which imposes an obligation on States not to recognise situations arising from serious breaches of peremptory norms of general international law.[footnoteRef:106] [106:  ILC, Articles on States Responsibility, Article 41.2. ] 

This duty of non-recognition, which is believed to have acquired the status of customary international law with erga omnes character,[footnoteRef:107] was reaffirmed by the ICJ in its Advisory Opinion on the Legal Consequences arising from the Policies and Practices of Israel in the Occupied Palestinian Territory, including East Jerusalem of 19 July 2024. The Court reiterated that all States and IOs are under an obligation not to recognise as legal the situation arising from the unlawful presence of a State in the occupied territories and that States must not to render aid or assistance in maintaining the situation created by such continued presence.[footnoteRef:108]  [107:  ILC commentary, Article 41. See, in relation to the question of Western Sahara specifically, Allen and Trinidad (2024), 28. ]  [108:  ICJ, Israel’s Policies and Practices in the Occupied Palestinian Territory, para. 79. ] 

The prolonged occupation and territorial annexation of non-terrae nullius – such as Non-Self-Governing Territories – are always illegal, since they violate the general prohibition of the threat or use of force in the UN Charter[footnoteRef:109] and the general principle of ex iniuria ius non oritur.[footnoteRef:110] Territorial acquisition resulting from the threat or use of force cannot be recognised as legal.[footnoteRef:111] This also applies to what the ICJ’s Israeli Wall Advisory Opinion called ‘de facto annexation’, namely an incremental process to establish ‘fait accompli on the ground’ intended to be permanent and irreversible, to exercise territorial control and State-like authority, paving the way for a claim to sovereignty while avoiding any formal or explicit proclamation of annexation.[footnoteRef:112] De facto annexation is advanced not only through military force and the performance of sovereign administrative powers, but also through measures aimed at altering a territory’s demographics. For example, implanting settlers on occupied land can be a way to perform sovereignty and establish facts on the ground to enable the eventual territorial acquisition through de facto annexation.[footnoteRef:113]  [109:  Article 2 (3) and (4) United Nations Charter.]  [110:  UNGA Resolution 66/99, Articles on the Effects of Armed Conflicts on Treaties, 9 December 2011, Annex, Article 15; UNSC Resolution 242, 22 November 1967. See Arnold N. Pronto, ‘Irredentist Secession in International Law’ [2016] 40(2) Fletcher Forum of World Affairs 113. ]  [111:  Article 1, Principle 1(11) Declaration on Friendly Relations. ]  [112:  ICJ, Israeli Wall, para. 121. ]  [113:  Ralph Wilde, ‘Legal Opinion: Is the Israeli occupation of the Palestinian West Bank (including East Jerusalem) and Gaza ‘legal’ or ‘illegal’ in international law?’, UCL, 29 November 2022, available at <https://www.ucl.ac.uk/laws/sites/laws/files/ralph_wilde_opt_legal_opinion.pdf> 30-31. ] 

As noted by the ICJ in the Israeli Wall Advisory Opinion, the demographic alteration of occupied territories through the settlement of the occupying power’s civilians and the forced displacement of local populations ‘severely impede’ the exercise of the right of people to self-determination, which all States are obliged to respect.[footnoteRef:114] Other States and IOs owe an erga omnes obligation to remove impediments to the realisation of self-determination and should not recognise as legal, aid or assist situations created by its denial of self-determination.[footnoteRef:115]  [114:  ibid. para. 122. ]  [115:  ICJ, Israeli Wall, paras. 154–9 and 163.] 

This entails that third States and IOs are prohibited from recognising the lawfulness of Morocco’s assertion of sovereignty based on violations of the right of people to self-determination. For instance, in the cases of Western Sahara Campaign,[footnoteRef:116] Front Polisario I,[footnoteRef:117] and Front Polisario II,[footnoteRef:118] the Court of Justice of the European Union (CJEU) invoked the principle of self-determination and Western Sahara’s separate status as a Non-Self-Governing Territory (alongside the customary international law principle of pacta tertiis nec nocent nec prosunt) to challenge the de facto application of the EU/Morocco trade agreements to Western Sahara. Despite engaging in trade negotiations, even the EU Commission has consistently denied recognition of Morocco’s sovereignty claim to Western Sahara.[footnoteRef:119] [116:  CJEU, Case C-266/16 R, Western Sahara Campaign UK v HMRC & Secretary of State for the Environment [2018] EU:C:2018:18.]  [117:  CJEU, Case C-104/16P Council v Front Polisario [2016] EU:C:2016:973.]  [118:  CJEU, Front Polisario II.]  [119:  Allen and Trinitad (2024) 36. ] 

Similarly, in a 2016 case concerning the right to self-determination of the Sahrawis, the African Court of Human and Peoples’ Rights (ACHPR) stated that ‘although Morocco has always laid claim on the territory it occupies, its assertion has never been accepted by the international community.’[footnoteRef:120] Instead – the Court noted – both the UN and the African Union ‘recognise the situation of SADR as one of occupation and consider its territory as one of those territories whose decolonisation process is not yet fully complete’.[footnoteRef:121] Accordingly, the Court considered the sovereignty of SADR over the occupied territory as ‘a settled fact’.[footnoteRef:122] The case stemmed from a complaint against the ‘unconditional’ readmission of Morocco to the African Union, which the Court did not find unlawful.[footnoteRef:123] Nevertheless, the Court unequivocally stressed that the readmission could be seen as an implicit recognition of the legitimacy of the occupation, which ‘is incompatible with the right to self-determination of the people of SADR’.[footnoteRef:124] The Court further reaffirmed the obligation of States not to recognise and not to render aid or assistance in maintaining the illegal situation resulting from the breach of a peremptory norm such as the right to self-determination.[footnoteRef:125]  [120:  ACHPR, Bernard Anbataayela Mornah v. Republic of Benin, Burkina Faso, Republic of Côte D’ivoire, Republic of Ghana, Respondent States Republic Of Mali, Republic Of Malawi, United Republic of Tanzania, Republic of Tunisia (Sahrawi Arab Democratic Republic and Republic of Mauritius Interveners), Application N° 028/2018, Judgment of 22 September 2022, para. 302.]  [121:  ibid. para. 301.]  [122:  ibid. para. 302.]  [123:  ibid. para. 314. ]  [124:  ibid. para. 303. ]  [125:  ibid. para. 298. ] 


4. Conclusion 
Despite the ICJ’s affirmation of the Sahrawis’ right to self-determination in 1975, the situation in Western Sahara remains unresolved amid the absence of a promised referendum and the continued occupation by Moroccan authorities. The changes in the demographic realities of occupied Western Sahara facilitate Morocco’s sovereignty claims and stifle the legitimate aspirations of the Sahrawi people for self-determination. Despite the apparent shift of the ‘politics of recognition’ that increasingly favours Morocco’s position and its presence in Western Sahara,[footnoteRef:126] the law on self-determination has not changed. To the contrary, the recent jurisprudence of the ICJ has strengthened the right to self-determination and its corollaries:[footnoteRef:127] the requirement to respect the territorial integrity of Non-Self-Governing Territories in the 2019 Advisory Opinion on Chagos, and the erga omnes obligation not to recognise as lawful situations of prolonged occupation in the 2024 Advisory Opinion on the Israel’s Policies and Practices in the Occupied Palestinian Territory. This duty of non-recognition means that States and IOs to reject Morocco’s sovereignty claims, uphold the realisation of the right of self-determination of the Sahrawi people, and complete the decolonisation of Western Sahara.  [126:  Allen and Trinidad (2024) 47. In particular, see especially the recognition by the United States ‘that the entire Western Sahara territory is part of the Kingdom of Morocco’, communicated under the Trump Administration and not reversed by the Biden Administration (as of 13 April 2024) – see UNSC, Letter dated 15 December 2020 from the Permanent Representative of the United States of America to the United Nations addressed to the President of the Security Council (ANNEX), Proclamation on Recognizing the Sovereignty of the Kingdom of Morocco over the Western Sahara [S/2020/1210]. See also, inter alia, the UNGA, Summary record of the seventh meeting of Special Political and Decolonization Committee (Fourth Committee), 9 October 2023 [A/C.4/78/SR.7], during which multiple states expressed support for Morocco’s autonomy plan and the state’s territorial integrity and sovereignty. In line with Morocco’s narrative, .Jordan, Senegal, Bahrain, United Arab Emirates, and Saudi Arabia referring to Western Sahara as ‘Moroccan Sahara’. ]  [127:  Cf. Allen and Trinidad (2024) 83. ] 
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